Research dissertation presented in fulfillment of the
requirements for the Degree of Master of Laws

THE NATURE OF DOLUS EVENTUALIS
IN SOUTH AFRICAN
CRIiMINAL 1L_Aaw

3y

SHANMNON VAUGHN HOCTOR

Facuwl ty o f L. aw
UMmidiversi ty o F Cape T oOwvwm

Novemibe v 1 <23

Supervisor =
Professor I . eeemanr

g:umwmwydemnmmmemmmmm
IR to reproduce this thesis in whgle
@ [ part. Copyright is heiti by @3 esthgp, |

T TE e e e




The copyright of this thesis vests in the author. No
guotation from it or information derived from it is to be
published without full acknowledgement of the source.
The thesis is to be used for private study or non-
commercial research purposes only.

Published by the University of Cape Town (UCT) in terms
of the non-exclusive license granted to UCT by the author.



ACKNOWLEDGEMENTS

'I‘wish to express my grateful thanks to a number of people,
'withouf whom this dissertation would not have taken 1its
present shape. Professor Solly Leeman has been an
invaluable source of gquidance and encouragement. His
kunerring “ability to spot muddled thinking and his
Combrehensive legal knowledge have provided challenging and
ihspirational criticisms without which this work would be

decidedly poorer. The errors that remain are my own.

Linda Krawitz, Mauricia Davids and Pamela Snyman of the UCT
Law Library have provided unstinting help and support 1in
obtaining the necessary research materials. Their friendly
encoﬁragement and concern 1s most appreciated. Maureen
Taylor typed the manuscript under pressurized conditions

with diligence and good humour.

This dissertation is dedicated to my grandfather, Sakkie van
der Merwe, whose faith in me has always allayed self-doubt.

His legacy lives on after him.

Finally, to the Person who made it all possible: to God be

the glory!



TABLE OF CONTENTS

Page
INTRODUCTION i ittt it sttt e e s ms s et s nscnnssnasnsenenss 1
PHILOSOPHY
DEFINING INTENTION ... ie e ansnonsonnsansnnnonssa 3
INTENTION AND FREE WILL @ v. v s it s e s nsss s s snsnuns 13
INTENDED AND INTENTIONAL AGENCY @ (i .tiicentnnanas 20
INTENTION IN THE CONTEXT OF CRIMINAL FAULT
Dualism @ it ittt ittt et taansaaaasaanans 2
Competing Concepts of Responsible Agency .. 34
SPECIES OF INTENTION @ 4 isiseosennsaanansnnnen 39
INTENTION AND DESIRE & ..ttt it it eeeannns 45
INTENTION AND PURPOSE . @ .. iiin i et nvsnnsnscranenas 54
INTENTION AND FORESIGHT &+ iv i it tensnnrsancnscennaan 59
SOUTH AFRICAN CRIMINAL LAW
INTRODUCTION ittt it v acnannnnnnasna e e 75
HISTORY @ i ittt it s a s assaeanssssenassoanssnnnsas 80
RELATIONSHIP TO OTHER FORMS OF pPOLUS — ........ - 87
ANALYSIS OF DOLUS EVENTUALIS
COGNITIVE COMPONENT
SUBJECTIVE FORESIGHT AND THE PRESUMPTION
OF INTENTION @ &ttt ittt ee s ennaananns . 95
PROOF OF DOLUS EVENTUALIS it it enaansnnns 105
DEGREE OF FORESIGHT it ii i it i inenneeeensnesessanas 111

KNOWLEDGE OF UNLAWFULNESS @ ... icnnnnnnese P 1465



©  VOLITIONAL COMPONENT

Recklessness as
-Recklessness as
Recklessness as

: RECKLESSNESS

negligence
indifference
the taking of a conscious

F1ISK «eceeceescsecccscsacscscsasassscssscsaccasass

Reconciliation with the possibility of

NRArM «ceeceeeeensssscsssosnssnsssssssssssss

Dolus eventualis/conscious negligence
Validity of the volitional element

" THE APPLICATION OF DOLUS EVENTUALIS TO SPECIFIC

CRIMES

DDLUS'EVENTU@LIS AND CAUSATION

DOLUS EVENTUALIS IN RESPECT OF CIRCUMSTANCES

“ENGLISH CRIMINAL LAW
" INTRODUCTION

INTENTION

Early developments
Hyam v DPP [1975] AC 55

R v Moloney [(1985] AC 905
R v Hancock and Shankland [1986] AC 455
R v Nedrick [198&6] 3 All ER 1

' RECKLESSNESS

Introduction

. "Subjective" Recklessness
"Objective" Recklessness

R v Caldwell [(1982] AC 341 :
R v Lawrence [1982] AC 510 .

; THE -DEVELOPMENT OF THE NEW TEST FOR RECKLESSNESS

Elliot v C (a Minor) [1983] 2 All ER 1005
R v Stephen Malcolm R [(1984] 79 Cr App Rep 334
R v Sangha [1988] 2 All ER 385
The "lacuna" in the new test for recklessness

' THE APPLICATION OF THE NOTION OF RECKLESSNESS . ...

-Rape and indecent assault
Other statutory offences that can be committed

recklessly

‘Common law offences
Offences that can be committed maliciously

CONCLUSION

(CA)

Page
176

188
192

195
198
212
216
218

224

235

239

240

254

265
271
273

280
283
289

291

302
305
308
309

310

311

313

314
316

318



_ Page
' CDNCLUDING_REMARKS

e easareees ettt aear a0 enanne 332

Dolus. eventualis — cognitive component ......¢¢00 339
- Dolus eventualis — volitional/conative component . 349
"Moral reprehensibility - the policy grounds ...... 351

. BIBLIOGRAPHY

SUMMARY



INTRODUCT ION



fiDQlus‘eventualis is manifestly the most important form of
;iﬁténf;on in}practice in South African criminal law?*. It
_Jhas;fecé;ved by far the most attention of all the forms of
1;iﬁtéhtioq? and is "... well-established, commonly invoked
jiaﬁd mU;hfanalysed e Since the South African courts
{embfécé the psychological concept of culpability, in terms
z;of‘thiqh_ the question whether an accused has acted
'inféhtiénélly depends solely on his subjective state of
fmihdg; dolus eventualis forms a cornerstone of subjective

criminal liability.

1Deépite the centrality of the concept of dolus eventualis,
iiﬁ:;haé -been described as ”;ontroversial“’ and "a concept
;which can with justification be described as an enigma'"®.
-This>i5 principally due to the 1inability of our courts to
fform:a clear picture of what the concept of dolus eventualis
,méaﬁsﬁ Paizes points out that Jjudicial pronouncements on

_fhis:gubject'have been characterized by vacillation and a

1. "M A ‘Rébie A Bibliography aof Soutith African Criminal Law

' (General Principles) (1987) 68. A Paizes "Dolus
Eventualis Reconsidered" (1988) 105 SAlLJ 634, observes
“that "... there 1s no more fundamental concept in our

~criminal law than dolus eventualis ..."
2. “M A Rabie "Criminal Law - General Principles" LAWSA vol
’ ‘6 (1981) para 1-163, at para 88.

3,7;‘fEQCu§:~DDlUS eventualis” (1988) 3 SACJ 413 at 414.
4. . -P J Visser and J P Vorster General Principles af.
“ - Cepiminal lLaw through the Cases 2ed (1987) 337. The

‘contrasting normative fault doctrine, which has never
found » explicit acceptance in South African courts,
- 'holds that fault consists in more than a mere state of
,hind; that 1t is an evaluation of that state of mind:-
__in other words, the state of mind must be blameworthy.
‘ Thus.in terms of the normative approach, one can intend
"to commit a crime and still lack fault, if the
”circumstances are such that one cannot be blamed for
.- ohe’'s  intentional copnduct. C R Snyman "The Attack on
“AGerman Criminal Legal Theory - A Retort" (1985) 102
: gAY 120 at 124-5. -
5. R Whiting "Thoughts on Dolus Eventualis" (1988) 3 SACJ
:"”.440.' ,
6. Focus (n3) loc cit.



jéufbfising lack of clarity”. He notes that this uncertainty
'isf>unaéceptable as 1t 1s 1nimical to the principle of
iiégélity,Awhich underlies the criminal law®. Furthermore it
ﬂﬁqnéfitutes ‘a serious obstacle to any coherent and
lﬂﬁbpsiéfent s?stem of criminal law. As Austin observes,
if;;ﬂ'wbrds are our tools, and, as a minimum, we should use

.'¢léan tools ..."<®.

_Inlfhiiwthesis I shall attempt to explore in detail the

development of the concept of dolus eventualis in South
.foricén criminal law, highlighting the particular areas of
-diépute' that have resulted 1in the present imperspicuity.
Thé-tfeétment of the problem 1in South African criminal law
,will_bé compared and contrasted to the developments in this
7fegé(d in English criminal law. Furthermore some
philqsophical considerations underlying subjective criminal
'liébilify‘ on the grounds of dolus eventualis wi1ill be
:skétcﬁed; Throughout the discussion I shall attempt to
build a coherent framework for the concept of dolus
evéﬁtualis, which will be presented at the conclusion of the

thesist«,

7. Paizes (nl) loc cit.

8. " Ibid.

9. J L Austin "A Plea for Excuses" (1956-7) 57 Proceedings.
- % of Aristotelean Society 1 at 7.

"10. 'I have made use of sources available up to the end of
. September 1991.



PHILOSOPHY



' DEFINING INTENTION

,éﬁiméryi-légal concepts lend themselves to philosophical
3éﬁa1yé;s, none more so than the concept of "mens rea", which
115 bhoadly synonymous with the notion of a guilty mind or a
tfiminal mehtal statet. The most important facet of mens

.?réafis the notion of intention=. Austin observed that;

T

.,; Intention meets us at every step, 1n every department
Df'rJurisprudence ea s tE, It 1s 1indeed fundamental to
gdknowledge the centrality of the notion of intention in the

analysis of criminal liability.

“Qhart,_from this purely Jjuristic conception of intention,
‘pPhilosophers are interested 1in 1intention as a central
'fEaﬁure of human action, and as a key determinant of moral

fespbdsibility4. It is therefore entirely appropriate. that

l. P Gillies Criminal Law  (19835%) 39. The scope of this
”4;“thesis‘ does not allow for a detailed philosophical
'}’analysis of each pertinent concept 1in the following
- ‘discussion. What follows 1is therefore a modest attempt
-~ to identify, 1in a somewhat attenuated fashion, some of
L the issues related to these concepts in order to fit
‘them into a general scheme of intention. Discussion of
“these_issues has not been at the forefront of South
f,African legal writing, as 1s evident from the treatment
7 of intention 1in the textbooks, whereas many English
“(and Common law) writers have conducted an in-depth
examination of these areas. The following discussion
cooo.will - consequently concentrate on Anglo—-American
.- writings on the issue.

2,3' Cértain writers hold that negligence is not a mens rea
prrm,ﬂ restricting “mens rea" to the concepts of
«jntentioh and recklessness.

3.}fﬁfhis statement is drawn from his Lectures XVIII, cited . ~
i in AR White "Intention, Purpose, Foresight and Desire" -
(1976) 92 |L.aw Quarierly Review 569. o

4;A7NR,A Duff "Intentions Legal and Philosophical" (1989) 9
. 0Oxford Journal of legal Studies 76. Criminal 1law,
" being .a reflection of the predominant moral views of
;' .the members of the society which it regulates, is also

. bound up with moral responsibility.



‘we sh6u1d pay heed to the views of philosophers in exploring

' theiAparameters of the notion of intention. However, we

 Shou1q‘n0t lose sight of certain difficulties in respect of

,}philosophical evaluations of intention.

-

JFifSt}‘ a philosophical inquiry into the contours of a

‘concept "... does not pursue a definition, but rather an

Gqccduht of a concept that is already implicitly defined 1in

,oUr;-Language cel ", Such an 1inquiry into the usage of

ilénduage . informs us that problematic terms such as

;“infgnpion“ are not applicable 1in all contexts of human

' éctioné; - and that in many cases the question as to the

3eXiéténce_of intention only arises if this is prompted by a

'special featuke of the case”.

,5;

6.

~ G P Fletcher Bethinking Criminal Law (1978) 449.

Ibid 450. "ee. Absent unusual circumstances, it would
be odd to inquire whether ... [a)] driver intended to

. turn left .... The question might make sense if the

driver were looking for an address on the right, and we

. were puzzled about whether in turning left, he simply
was confused about his right and left side, or whether

. perhaps he changed his mind and decided to give up

"looking for the address. Then we would want to know

bjl«what"his intention was ...". H Gross A Iheary of
- Crimipal Justice (1979) B88 makes the same submission’

somewhat differently. "... Acting, like much else in
the world, has its standard and its substandard forms.

ﬁ\When it is said simpliciter that a person has performed

'Z,a' particular act, 1t 1is implied that the act 1is

-~ standard. When the act is nonstandard we make use of

an  abnormality - designating term to note this.

“Unintentionally. is such a term, and control of the
. actor is the respect in which an act qualified by this
‘term -is abnormal. When we say that an act 1is done

'7'inteniinnallx, we simply make a countermove against

" that imputation of abnormality, which itself may be
- expressed or only implied, and which may have actually

" been made already or may only be in prospect ..."

 &?Ietcher (n5) 451 mentions such examples as shutting
... the door, folding our arms, patting down our hair. See

- also the quote from Gross at (n&) above.



?fétéhéf observes that; "... the great virtue of ...
ﬁhilosophiéal analysis 1s that 1t brings .o puzzling
vnotibns' back to their natural habitat. The method of
léﬁéﬁysidg brdinary usage 1nvites us to consider what these
‘terms”‘mean as they are used, not what they "mean" when
.Qrén;hed out of context and defined for the purposes of

légé}Aanaiysis e "o,

'Howéver,.as Duff points out, "... a philosopher who begins
.fkqm £he ordinary, extra—-legal concept of intention must of
cdu}se be. alert to the possibility that, given the law’'s
'épécific requirements’, the concept’'s legal meaning should
diffef'frcm its ordinary meaning and to the danger that her

graép;,of :those ‘specific requirements’ may be 1nadequate

ne
- " L

Théﬂmethod of philosophical clarification i1s antithetical to
théﬁprevailing method of 1legal analysis which 1insists on.-
'claQSification of the act causing harm as "either voluntarj
qf'ddt, either desired or not, either intended or not"*<,
~F1étcﬁer warns that this need to classify each and every
céséf,bften entalls a serious philosophical errort?t, He

‘obsérves that this compulsion to classify 1induces a search

‘8. ffjbid. However Austin cautions that "... we are looking
R _again not merely at words ... but also at the realities
- we- use the words to talk about: we are using a
“'sharpened awareness of words to sharpen perception of
-+.. the phenomena ..." (J L Austin "A Plea for Excuses"
(1961)  Bhilasophical Papers 130, cited in J B Brady
- "Recklessness, Negligence, Indifference and Awareness"

' (1980) 43 Modern Law Review 381 at 393).

9.  <Duff (n4) loc cit.

10. " Fletcher (nS) 451. He adds that "... the engine of the

"'jflaw requires us to make a decision 1in every case, and
.. therefore there is no room for a middle ground where
»the concept idles, where 1t 1s odd to describe the case
.- one way or the other ...".

11.. = Ibid.



‘for the essence of each of these notions in order to fashion
Ua _standard by which the problematic fringe cases may be
t?esolved1~ Such an essence 1s 1inevitably found in "...
féohef.lnternal event, some feature of consciousness ...
 present cin. all cases of acting voluntarily and

1ntent10na11y“*3 Since the demands of systemic thinking 1in
’plaw may pull us 1n search of "chimerical essences", we ought

ﬁto take ~cognizance of the difference "... between an

R

'accurate ) philosophical account of voluntariness and
Jlntentlonfand the way we customarily think 1n constructing

}thetedifites_of legal analysis ..."*+%,

fDuff notes that the most obvious contribution a philosopher

: ﬁan‘ make is at the level of 1ideal theory; however he

1

cdncedesbthat "... even 1if legal ascriptions of criminal
ﬂregﬁohsibility should ideally match moral ascriptions of
_ éulbable 7respon51b111ty, the law has other purposes and

other requ1rements which might conflict with that ideal aim

: -'nla
. e

12. - Ibid.

13. Ibid. "... Producing this essence is what Wittgenstein

" .- ‘called ‘the conjurer's trick’'; the fallacy of assuming

that-  ‘something happens’ 1internally whenever one acts

~ intentionally follows from assuming that because there

"is ‘a word intention, it must name some particular

thing.: Thus legal theorists think of intention as a

‘ 'mental state’ or a ‘state of mind’ that 1is present
~ . whenever one acts intentionally ...".

14.° Ibid 452.

_15;*1Dufff‘(n4) 77 . ... legal ‘"definitions and doctrines
- 'must be practicable: they must be intelligible to the
<_'judges, lawyers, jurors and citizens who have to apply
vﬂ*them'...“. Although the ordinary language concept will
:Mfsatisfy these requirements to some degree, the criminal
. legal. process is subject to special constraints (the

“‘rules of evidence, the need for proof beyond reasonable
.;doubt) which "... may make ordinary concepts inapt for
the law S purposes ...".



.WIIiiéms,fis of the opinion that philosophers have only
»;qfféfed limited assistance to lawyers 1in respect of the
'gtesblhfioh, of 1legal problems relating to the meaning of
;infeﬁﬁionlb._ Nevertheless, it 1s 1in examining the ordinarj
;meaping of?the notion of intention and 1ts relation to its
;te;hnical‘flegal usage that philosophers can contribute
‘fowéfdsfa‘better understanding of intention. In order to
4échié;e this, - "... we should ... begin by looking for 1ideal.
édefiﬁitiohs which will make Jjust those distinctions and
TtlasSifications which the 1law should ideally make; only
 ;héh]5hDu1d we ask whether and how these ideal definitions

,muét;bgvmodified for the sake of practicability ..."*7.

%hé“ meaning of intention remains a matter of some
tontrbversy.” Williams observes that the debate is

 §haf5cteriSed by disagreement among the writers?*S,

‘ThiQTUCanuéion has not been significantly eased by the
'entrQBCe.Abf philosophers into the field, according to
wiilfams, whD'adds that the interest of the philosophers
Npremﬁsed onnvethical grounds, has neither been followed by
 ﬁﬁécU§Sion in terms of any particular ethical théory, nor
“beén'fcbntéxtualised within a discussion of the specific
'redpi}éments of the criminal law. “"... Instead they mix up
ffhéy_afdihary_ meaning of the word “intention’ with 1its
 desiFab1é,1ega1 meaning ... the meaning of intention as a
%ﬂéghﬁicaliterm of the law ought to be close to the literary
»éndedpular one, but there are sound reasons for saying that

;fﬁe‘two should not always be identical ..."*<.

;IbﬁiEG.williams “Oblique Intention" (1987) 46 Cambridge Law
o g;;’f.‘-;;;dnur:na 1. 417.

17. Duff (n4) 77.
18, ‘Williams (nlé) 417.

19. - Ibid.



 Uncerta1nty 'regarding the meaning of intention has also’

farlsen from the forays of other disciplines i1into the area Df

‘1aw 3:Grygler points out that crime 1s no longer seen by
~fcr1m1ﬁolog15t5 as an individual phenomenon=*, and that
?adverse vSOClD economic conditions (social pathology) are

imore ;merpant in the etiology of crime thanmn mental
gpatholbgyﬁx.; Intention 1s not only somewhat spurious, in.
ffthe vlew of many social scientists, but it is an obscure and:
 vague ‘concept~* which may be regarded as "... a major
bbg;acle';n'the scientific attempt to co-ordinate law and
“ £hE ébtia1_sciences Ll EE Grygier states that, ... in-
1general ' writings on the mental element 1n crime present-
Dnly the Jurlst s view of Man, citing legal authorities and
court dec151on5, but they 1gnore the scientist’'s view of

’Man The Jurlst maintains that the mental element in crime

,’musL De EStabllShed the specialists 1n mental and social

LT Gr‘ygler' Spcial Protection Code ; A New HModel of -
_"‘:Lr:l.m.mal Justice (1977) 17. “... The stress on the
Ja:osubjective  side of the criminal act, which is

Lo fundamental to all Western systems of criminal justice

. wi. is rejected by most social scientists as contrary

”'tovreSearch data ...". :

21;=a1b1d‘18.3 Grygier proceeds to list other factors which
L ”merit consideration along with adverse socio—economic
_ fcdnditions: "... genetics (at present, 1n law the xyz
'nﬁéyndrome does not negate criminal intent; in empirical
ﬂrésearch_the findings are inconclusive), family life-
.and ‘the tempo of social change. Studies ... suggest
fthat' the rapidity of technological, cultural and
“"economic change may produce culture shock and have even
-more ‘impact on the rate of crime than do poverty,
injuéticé and chronic inequalities ...".

Ibid '19. Grygier cites Ancel, who remarks that "...
ﬁhe_tbncépt of intent is as obscure now as 1t was at
the time of Cicero ...", and (at 20) Bentham, who
r;whllst accepting the concept of 1intent as inevitable,:
- regarded it as "... to the last degree ambiguous and’
“obscure ...".

. Ibid 20.




gbéthoiogy “State that 1t cannot be properly established

"ﬁ b§j¢hiatrist has argued 1in respect of intention that "...
-féiﬁh§r  no intent «ces wWas formed at the moment of the
.sdffénce, or that if it was we can never be certain when it
fwas formed ~what 1ts content was, or 1ndeed whether 1t was
';formed or not ..."=2, In terms of his view, 1ntention
ishould be éharacterlsed as "... a partial summation only of
 the ba51c elements of actions, which are constellations of
‘f;electrlcal and chemical events taking place and changing
?extremely rapldly and subject to relativistic considerations

an thelr temporal location ..."==,

‘*Inﬁ\fﬁe iight of the above, the necessity of defining
:intéﬁﬁ;on'has been called into question. Does the "ordinary
%déhggﬁge"ltconception of 1intention not suffice for legal
 pqer§e$?' Duff observes that 1intention 1s an ordinary
;English térm, and that the meanings of such terms and our
-fé}ésb'bfdtheir meanings are shown 1n our use of them 1in
;ohdgﬁary‘.discourse: “.,.. our inability to articulate
idéﬁinitinnsj of those meanings shows, not that they lack

iclégnimeanings nor that we cannot understand them, but only

’L253§ﬁj'ViBriscoe ... FoOr the Devil Does not Know Man’'s
L ﬁ(jn;ention «e." (1970) 44 AQustralian Law Journal. 23.

'[bid. For a refutation of the value of philosophy and
:psychology in respect of criminal law see J Hall
‘Science, Common Sense and Criminal Law Reform (1963).

260




.10

_théffﬁé cannot easlily articulate that which we can grasp 1in

- practice ..."=7,

{NéVéfﬁheiess, Duff concedes that even 1if the meanings of
2:ihﬁédti6n,vand its cognates are clear and agreed, it is’
"fééééﬁtiél-to-attempt to articulate such meanings; "“....for,
ilf we -are to understand the criminal law, and subject it to
;cg;tlcal examlnatlon, we need to understand the principles
fby wﬁiéh criminal liability 1s ascribed, and to do this we
~£must explaln the meanings of the concepts in terms of which
wthose prlﬂClples are formulated ..."=9, Williams states
fthat prec1se definition of intention is required to"
;DFOVldE the lawgiver with a language by which he can givé

'fEffec@_to.ﬂecisions of policy=%,

”bhff}évers that the courts and juries should not be lefﬁ
:€w1th the ordinary, everyday meaning of intention for two
;Feasons.l?flrst, i1t 1s 1nappropriate to simply assume that
ithe concebt of intention has a clear, consistent and agreed

fordlnary usage-“- and secondly, it should not merely be

R ‘A Duff Intention, Agency and Crimipal Liability__ 3.
"_‘F’D;lgs.gmnx of Action and the Criminal Law (1990) 32.
‘ﬁDuff provides an example of this phenomenon with regard;
‘;to ‘time’ : "... Philosophers have argued interminably
- about . what time is: but their, and our, 1nability to
‘articulate a formal account of the concept does not
“cast doubt on our ability, as ordinary language users,

" to use temporal concepts; to know what time 1t 1is, or.
»1how_lohg ago something happened, or whether X happened
.. before Y. We show our understanding of the concept of

:Vtime-in our competent and consistent use of temporal
;5C0ncépts; and the same 1s surely true of the concept
c.of intention ...".

28. 7 Ibidi )
©29:.5.6 Williams Ihe Mental Element in Crime_ (1965) 19.

. . Ibid.. There are different species of intention (see 39
‘below) ahd it cannot just be assumed that the concept
"“.of ‘intention is "univocal across these different uses".
“vAs " Duff  (n27) 33 Dbserves, if 1intention does have
‘fd“dlfferent shades of meaning'" 1in different contexts or
'fhdlfferent uses, it becomes crucial to determine which




;fégﬁuméd ih7advance that “intention’ should carry the same
A;Méaﬁihg in,1aw as 1n ordinary language, as the concept 1in
iiaﬁf*serves- a specific function, to determine criminal
-}llablllty, 'v and therefore should be interpreted

Vaccordlngly’*

 AIfhoughvBrett acknowledges that '"there 1s no simple one-

Jséntehde» definition of 1intention which will satisfy all

11

f:cases 1n whlch the word 1s appropriate ..."&= he dissents

-fsomewhat from Duff s views, in calling for an examination of

_mthe ordlnary usage of the words used to describe these
Qétates Df mind==, Brett emphasizes the fact that he does
fnot eschew all attempts at clarification by means of
fénaly51s and .definition, although he stresses that there are
allmltS whlch analysis and definition cannot transcend®%. It

u*fjdf these '"shades" 1s (or are) relevant to 1its legal
“usage. -

':'Dpff~(n27) 33 "... For instance, ... ordinary language

“.even as a certain effect of my action, but this does

»Tdiétinguishes intending a result from foreseeing it

 7~y not'sth that the criminal law should draw the same.

:1ﬂkd;stinction ..". HLA Hart Bunishment and Responsibility.
4. Essays _in.. the _EBhilosophy o0f Law (1968) 116

Rﬁelabdrates: "... what [jurists or expositors of the

;}lcriminal law] refer to 1s the use by the law of a
‘7 concept which, though it corresponds at many points to
~what 'is ordinarily meant in non-legal use by intention,
~cannot be said to be identical with it ...". Har t

" consequently prefers to use "... the more guarded
.expression ‘intention or something like it’ "

 52;5;P7Br§tt.en Inguiry into Criminal Guilt (1963) 87.
33.. “Ibid 208.

‘ffpllokingvterms:

,m”v”v.;, The criminal law, 1indeed the whole of
‘Athé “law, deals with the vast subject of human
- behaviour; it is one method or institution
., whereby that behaviour is to some extent
“controlled and directed. But human behaviour, at
?least in-a modern organized and civilized society,
“leextremely complex, and 1t cannot be reduced and

*Ibidg” . Brett substantiates this argument in the



12

fis“ﬁreft“sesubmission that in order to justify the reliance
"Dn deterrence as a raison d’'fétre of criminal law, there
'jneeds to be an 1intimate connection between (such) a theory
.Df deterrence and the "... realities of human behaviour

L, Dtherwlse the criminal law will degenerate into an

7arb1trary and sometimes tyrannical system of repression
.““35 . He observes that in practice the criminal law
largely 'evolds such degeneration, "... but this 1s only
fbecause the judges who have to administer 1t in practice pay
-fmore heed to the realities of human behaviour than to
‘1ntegr1ty of definition ..."¥s, He therefore calls for the
:trlmlnal Law n0t to neglect the insights into the nature and
'meanlng of behaviour revealed by current research 1into

'phllosophy and psychology=®7.

\‘ficonfihed‘ within the bounds of a few rigid
. definitions ...".

35. . Ibid.

36;f;jbidf; This procedure earns Jjudges the scorn, rather -
rv‘fthan;the praise, of the majority of writers (at 209).

37. . Ibid 212.



_INTENTION AND FREE WILL

fahyiiéuth’ venture into the realms of philosophy and
'DScholody'is‘met with one crucial reservation however: is
]tﬁgfé_SuCh:a thing as a voluntary action proceeding from é
‘ﬁféé will? If not, any 1nvestigation of the notion of a
-'sgbjettiQe_form of mens rea 1s essentially futile, as the
 a£ffibeiQn of mens rea to an accused 1s predicated upon the
_laﬁéfiﬁatioh '6f a legal fiction of "intentional conduct“;
f@ﬁibﬁﬁiqﬁtruth does not exist. A "“voluntary" act, in this

ftbﬁpekf, shduld be understood to mean an act that 1is freely

13

‘chbSQHv'and not in any way “compelled", "forced" or

_ﬁdétermihed“.

 Q;détaiLed examinatiDn of voluntariness 1s beyond the scope
:d%ﬁtﬁ@s inquiry. However, in the light of the significance
;@%ffthis-:ﬁésue to the present discussion, & few brief
'comﬁehfs 5hou1d be made. Can we have a sound notion of
idtention lwhen the philosophical debate still rages (and

‘h#pbab}y_always will) whether anyone can act voluntarily?

'LébQSChaghe sees the answer to this question in the context
’cf ;ﬁhé  continuing evolutionary process inherent 1in human
fe;ﬁéféhtéxe; >.He asks, 1n the 1light of general agreement
éﬁbggst_ scientists that human conduct is generatea by
éociological, biological and intrapsychical factors, and the
yéfi?féctlof the existence of subjects such as psychology,

'spﬁiology»énd criminology: waarom wil of kan die reg

niedie feit aanvaar dat 'n mens nie 'n vrye wil het nie?

‘<}B;QVJhvav’ Labuschagne “Die Paradoks van die
- " Individualiseringsproses in die Strafreg" (1991) 54

JIHRHR 116 at 119
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. . Labuschagne ascribes this situation to the
‘following factors:

J\va i) Groot godsdienste van die wéereld, soos die
f~@Judalsme, Christendom en Islam, 1s gebaseer op die
..'veronderstelling dat die mens 'n vrye wil het en
.7 vir ‘sy handelinge verantwoordelik is. Die mens
" word hierdeur eintlik emosioneel verhinder om die
“fﬂpeskikbare.wetenskaplike kennis te volg.

‘ﬂ}ii) Tweedens leef die oeremosie waarop die
" .‘Wwraakgedagte gebaseer 1is, nog 1in die mens se
‘- ‘bewussyn voort ..."9%.

JIt”ié Cabuschagne’s view that as man evolves further towards

tgreater ratlonallty, gaining more knowledge about himself,

fhe w111 develop more understanding and compassion for hlS
?fellow man, and "ea. hierdeur word die (emosionele)
fwraakgedagte geleidelik wuit die mens se sisteem ultgewerk

fmet dle gevolg dat die strafreg as sodanig sal dlslntergreer

.gf““* : :,He therefore envisages the disappearance of

”crlmlnal " law, based on outdated concepts, and the

';ntroductlon of a system of control, protecting the

';93* Ibid.a.kagier (n20) 20 adopts the determinist position
.Y typical of the social scientist stating that “...
.'specialists in mental and social pathology state that
s [the mental element 1in crimel cannot be properly
. established ..." and further, at 23: "... the
©. distinctions between conscious, subconscious and
.-unconscious mental states can be made by judges and
.”Ljuriés> only if they act arbitrarily and assume
'Viknowledge that does not exist ...'". ‘




'f?édﬁmuﬁity against the actions of certain people, but not by

‘means of punishment<=,

?;In response to Labuschagne, 1t can be stated that there is
f'certalnly -general acceptance that punishment is only

'wJustlfled it the person to be punished is morally

‘*blameworthy This position 1involves an acceptance of the

7 propD51t1on that bhuman beings have a measure of choice in
 perform1ng acts that constitute their daily activities (1e
*”free w111”)4". Acceptance of the opposite view, that there
) 1sr,no‘ such thing as a real choice, predicated upon the
:iaﬁ@umeﬁt‘that “... 1n any gaiven situation what we do 1is
Rﬁagéed_ or determined by our genetic inheritance or the

environment 1in which we have been brought up or a

42, Ibid. H Edgar '"Mens Rea” in S H Kadish (ed)
.- . Encyclopaedia of Crime and Justice vol 3 (1983) 1028 at
oo 1038, agrees that "... the psychological model of
 ]iconduct>..., the i1dea that we act by willing discrete

..behaviours, reflects ancient psychology. Surely 1t 1is

a -fiction, no homunculus lives inside the brain,

. sending out orders to animate the limbs ...". However,
;iﬂat 1039, Edgar points out that the concept of intention
" ( which is predicated upon the existence of free will)

. 1s needed to articulate the substantive principles of
“ the criminal law. “Crimes are usually defined to make

' “behaviour punishable long before it exhausts fully the
“1harm'against which society aims to protect 1tself ...
::}The articulating technique 1s necessary to facilitate

] early intervention by the police, and victims’
- .-avoldance of harm. This style of articulating
) E suppO5es, however, that future plans can be evaluated

R L Edgar therefore concludes that "One needs a
concept of 1intention even 1f culpability per se 1s
.eliminated from law. It would vastly enlarge the

.. coverage of the criminal law 1f its present scope were
“maintained without the limiting effects that ensue from
requlrlng intention to produce the complete effect

.M
S ]

43. Brett and Waller's Criminal Law : Text and Cases Sed by
C R Williams (1983) 6.

<195
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combination of both - our nature and nurture ,.."4%

jundefminéé'the Justification for punishment.

;whaﬁ‘aré_we as lawyers to make of this? Dr Johnson’'s adage
iicpnﬁérning the notion of free will, that all experience 1is
.ff@r,if'bﬁf\all argument 1s against 1t, i1s probably as true
 jﬁdd§y. as when it was first uttered<®. No matter how
 ihpo§ing’£héoretica1 arguments against free will appear to
7 Qé; in.bréétice "... we behave and speak as 1f we have some
‘fméaéure.ofvchoice in our activities ..."#*=. QOur acceptance
fof?the cdhcept of free choice 1s informed by both common
‘%sénSevand personal experience<”. As Brett observes though,

:né;ther._common sense nor personal experience militate
?ééaibstftaking cognizance of recent research which indicates
';ﬁﬁéf fhE'area of choice between rival courses of action 1is
,ﬁﬁfé:fesfricted than commonly assumed, and that "... forces
&quthich?we‘are largely i1f not wholly unconscious ..." play
iéfbaht in~gbverning our actions*®®, The complexity of human

. ‘behaviour ‘'should under no circumstances be disregarded<-.

44, - Ibid.

45, Ibid.
,46;:.Ibid.b "e.e. Illusory or not, free will remains the

). basis of all criminal law simply because free will 1is
-“fgthe basis of all normal social behaviour ...". Pepople
L.y _Borshen (1959) 336 P 2d 492 (Cal SC) at 497.

47. - Brett (n32) 212. Edgar (n42) 1040 observes further
< . “‘that the treatment of "free will" as a reality and not
as a " fiction fits well with other intellectual
- developments of the postwar era 1in such areas as
. political philosophy and economics.
..48. - Ibid. ,
_149,?‘BrEtt (n32) 213 observes that 1t i1s the very complexity .
.7+ of human behaviour which refutes the social scientific
A:;approgch: Y... we cannot formulate a series of exact,
-logical definitions and confine human behaviour within’
'a straitjacket thus constructed. The raw material with
- -which the social sciences deal is far too complex to be
1'Susceptible of precise and exact definition: ‘the
*. exactness is a fake’ ...". He therefore concludes that




©

. ﬁfxis' howevér almost 1impossible to imagine how we couid
T?Bis;gss human activities if we did not make the assumption
:;bf }§bme ‘measure of choice and reflect it in our use of
”ffanggage°°.

’fbﬁfﬁj;.ndting, the '"long controversy'" associated withl the
;xhbfioh bf Cfree  will as a precondition of criminal
;fFééthSibility, offers an explanation of a measuré of choice

Fﬂingterm5 Df the concept of rational agency:
7 "... [AIn agent is 'free’ in so far as his actions

"~ 'are guided by his understanding of good reasons
‘~for -~action. But if free or responsible agency 1is

_ ) és5ential1y a matter of rational agency then
intentional agency provides the paradigm of

‘responsible agency. This is why intention is the

f centraL or paradigm determinant of moral
culpability (at least for the kind of moral
‘culpability which flows from moral wrong-

deoing)...“=1

aéﬁ~agént.is'not liable to moral blame for every harm which

}she'in fact_éauses; it must also be proved that she was

leftforplay ln the JDlntS .--”-

M...in - the discipline of criminal law room must be

© Brett and Waller (n43) loc cit. A L Wood “The

ff“Implications of Social and Behavioural Sciences for
» Concepts in Criminal Law" (1979) 11 Archiy fdr Rechis -

v‘und Sozialphilosophie 269 at 278 offers a different
".social - scientific approach in relation to

‘voluntariness: "... Sociological theory can show that
. .the legal model of man as a ‘free and moral agent’ is
'ﬁunheceSsary for the concept of criminal responsibility.

TfQ’Man as a norm—making and - using animal suggests that -

'"11%ﬂ¢eva1uation of the behaviour 1s 1implicit in social life.

ﬂlﬂ‘he were free. In the knowledge that others will
#holdihim-responsible, he tends to become ‘'responsible’-.

‘*EStqdies scholars make use of "intentionalistic" as well
"sas - "deterministic" description in discourse. See M
~’Kelman @ Guide to Critigcal Legal Studies (1987) 86 ff.

S1% . 'Duff (n27) 102.

Qwhéthef'or not man 1is a "free" moral agent, he acts ‘as

This .rationa1e for criminal responsibility does not
*.change its role in criminal law ...". Critical Legal
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?mbréliy‘taspmnsihla for the harm, that it can properly be
'ét{ributed _td her as her agtion, something which she
vcuﬁpably did®=. Someone acting with intent or intentionally
fisl".inf comparison to someone acting recklessly or
» negiigently, most culpable, because the 1individual acting
' witﬁ fintent or 1n an 1intentional manner 1s most fully

fresponsible as an agent®=,

 bef{dbserves that "... as with morality, so with the law
;;;f34; ~In order to Justify a conviction, it must not only
:péfproved that the defendant committed the relevant actus
?heus,Fbutvthat she can properly be held responsible for the
Qctﬂs_reqs, that 1s, that the actus reus can properly be

"atﬁﬂ;bﬁted to her as 1its agent"==,

Thé;underlying assumption of this argument 1is that criminal

ﬂiabiiity should, 1n principle, be ascribed 1in accordance

rwithfhoral responsibility - this 1s why mens rea should be
- 52. . Ibid.
3. Ibid. Duff 1is postulating bhis analysis within the

- bounds of the English law, which recognizes, apart from
‘ 'ijintention and negligence, a third (i1intermediate) basis
A . for liability, viz recklessness. Furthermore, Duff
. maintains a distinction between intended and
‘intentional agency which 1s explained below at 20-25.

54. 7 Ibid.

'55:$i1bid. Duff asserts (at 103) that there are two
... - dimensions to legal, as to moral guilt: the
. seriousness of the harm done and the agent’'s

ffkesponsibility for the relevant harm.
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}réqgﬁred for criminal liability, and why intention should be

fltheﬁhOSt serious kind of criminal fault®e,

'fiégfijbid 103. "A defendant should be criminally liable for
" . " conduct for which she can properly be held morally
Vw;kequnsible or culpable, and the extent of her criminal
~.~liability (the seriousness of the offence for which she

" 1s convicted) should match the degree of her moral
:,,jresponsibility or culpability ...". Duff cites the
“‘judgments of Lord Hailsham in Hyam [1975] AC 55 at 78
. (where he held that intention to expose another to a
" serious risk of death or serious injury 1is "morally
ﬁlfindistinguishable“ from an intention to cause death or
.fisérious injury) and Lord Diplock in Caldwell [1982] AC

.. ©7 341 at 352 (where he held that recklessness constituted
by conscious risk-taking and recklessness by failing to.
"giventhought to an obvious risk created by any action

Qfafe equally blameworthy); "... Both these arguments
; .assume  that the law should distinguish two ’'states of
ST mind” only if there is some significant moral

‘difference in culpable responsibility between them




20

g

~ INTENDED AND INTENTIONAL AGENCY

liTnéH;tiQnally,‘two different types of intention have been
;identified in English law : direct 1intention and oblique
}:}htéﬁﬁion. Duff observes that the ordinary concept of
_Qinténtion has two different shades of meaning, intending an
‘_7efféct, and bringing an effect about intentionally, which

 hé£ch‘these two legal conceptions:®=~7

.. ™1 directly intend those effects which provide
f: ‘f‘parter my reason for acting as I do. I bring
© ot about  ipntentiopally, not every expected side-

. effect of my action, but only those for which I am
. properly held responsible, and I am properly held
. responsible for those which are relevant to my
- action as providing some reason against it ..."®9.

fThé hdﬁion‘ of intending an effect 1s unproblematic as it
féécdhdsl. with the "ordinary language" conception of
’ &ntéhtion. Since this shade of meaning is in common usage,
it requires no further elaboration. However, intentiopal.

agency - is a more complex concept, as it incorporates some

fﬁ?;l Duff (n4) 78. M Moore "Intentions and Mens Rea"” in R
.7 Gavison (ed) Issues in Contemporary Legal PBhilosophy
Lo (1987) 245 at 250, identifies a tendency towards
'7};”gerfymandering” of metaphysical positions 1in order to
fit moral positions 1in the process of individuating
. Intentions. He observes that moral or legal views may
- .prove. decisive 1n defining liability, 1identifying a
“dichotomy between fine—grained and coarse—grained
:“;{heories . of individuation which parallel the
. .distinction between intended and intentional agency:
... A fine—grained theory of individuation will refuse
 ”£0 classify many more states of affailrs as directly
- 1ntended than will a coarse—grained theory. A fine-—
" ‘grained theorist, accordingly, will have every
~'incentive to consider knowledge no less than purpose as
"'sufficient for most serious culpability. A coarse-—
‘grained theorist, on the other hand, has a much
.lessened incentive to allow knowledge to be sufficient
for ‘serious culpability; for he can say that such’
. .states of affairs were directly intended without regard
- to the knowledge of the subject ...".

'SB,V'Ibid. ~The law itself "... determines whether an effect
- is relevant to my action ..." (at 79).
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;netieﬁscWhich are not always readily apparent to the man 1in
ithe‘jstreet, or Synonymous with his understanding of

sintention.

ﬂTDthoid’that:a person brought about a result intentionally
ilS to aver ~that he was fully and responsibly its agent®%.

eHejrcén defeat this «claim by showing that his act was -

1nvoluntary"' that he did not expect or realize that it
fwould have that result; or that 1t was not a result for
'whlch he should be held responsible=®. Intentional action

-15 ~a wlder concept than intended action®*, in that an agent
:“1 brlngs about a result intentionally ... i1f he either
§1ntends to bring it about or foresees that it will certainly
ior probably ensue as a "by—product’ of his intended action.

by product may be definmed as a result whose occurrence
1or non occurrence makes no difference to the success of the

;agent s ‘intended action ..."®=,

1

’An agent intends only those results whose expected or hoped:
'for occurrence forms at least part of his reason for acting:
‘as’ he does, but "... he brings about intentionally any.
freeult which figures 1in the practical reasoning which
llnforms his actlon, whether as a reason for the action or as
a. reason . ‘against it ..."®®. Duff observes that where we can
fescrlbe _to ‘the agent some unitary intention, it is
.upproblematic to simply hold that an agent brings about

,;nfentionally those results which he aims to bring about, or

59;,?RtA Duff "Intention, Mens Rea and the Law Commission
" -7 "Report" (1980) Criminal Law Review 147 at 152.

kbbccfﬁu_ﬂ, Duff “Intentional, Reck lessness and Probable
' '[Cpnsequences“ (1980) Criminal Law Review 404 at 406.

61. Duff (nS9) 151.
62..° Duff (n60) 408.

'63:%ijA“buff “Intention, Responsibility and Double Effect! .
T 7(1982) 32 Ihe BPhilosophical Quarterly 1 at 3.
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Qéhfﬁcipates'bas certain or probable by-products of his
<actiQH, with the exception of those results which he 1ntends
';pdllbrevent (whose occurrence marks the failure of his
?fhﬁéhdedgattion, even if he foresees them as probable)e=.
.1L£;;s more7difficult however where the agent acts with a

‘more complex intention of the form "to bring about x but to

'Abrévénﬁ y 1f possible", for 1if y occurs 1t marks the
ipaftia}, but not complete, failure of his intended
:enferprise°5. Duff submits that y should still be regarded

Tasiﬁhe product of intentional action, unless the agent 1is

iiQétified in bringing y about in the circumstances®®.

_Dde?&ie@,of acting 1intentionally 1is that the only logical
T;bndifioﬁs of intentional agency are knowledge and control:
F11§m the intentional agent of any effect whose occurrence 1
,fbrééeé‘ with reasonable certainty and could prevent by

either modifying or abandoning my action<7. Duff considers

‘an? buff«(nbo) 408. Duff uses the example of a surgeon,
S who. in a desperate and vain attempt to save his

" patient’s life, performs an operation which he knows,

" will  itself probably kill the patient, to illustrate
. the exception. The surgeon 1intends to prevent the
- patient’s death, despite his foresight of the
" probability . that his performing the operation would
"kill the patient. '

65;@f]bid 409. Duff uses the example of a person planting a

- - bomb in order to destroy a building, and taking certain

.precautions to avoid loss of life, although he foresees
”,loss_bf life as a probable consequence of his actions.

"66.  Ibid. See his discussion at 409-410.

3@7.f,Duff (n63) 4. The qualification "with reasonable
o certainty” 1s Duff’'s formulation. It 1is submitted that
"“.a lesser degree of foresight suffices for the purpose
”ofg'this view. This 1is reflected inter alia 1n the
.i~works of writers such as Hart, whose views are
},canyassed below at 67ff. Meiland draws an analogous
wﬂﬂdistinction in differentiating between "non—-purposive"
f»gand.“purposive” intention: "... If 1 drive my car,
knmnowing that this will wear down the brakes, I intend

Ato_‘wear down the brakes, even 1f this 1s not an
ointention with which I act ..." (cited 1bid 3).




- 23

ﬂﬁhfsfview"td_be mistaken. He acknowledges that "... the
’?gﬁitéria‘ ofi intentional agency and responsibility for an
Zéfféct»involve the agent's knowledge of and control over
ttﬁét_effect, but also its significance as providing a reason
‘¥or~or against his action: an agent’'s judgement of his own
ageﬁcyband responsibility for an effect of his action will
ifhﬁg‘dépend on his judgement of its significance, and will
fﬁeflégt'-his- bwn values, attitudes and interests ...'"®S.
'Hogéyérv‘fhisv enguiry 1s not exclusively subjective: in
'hé}d;hb_somedne to be the intentional agent of a.particular
‘rééuif.wévare holding him responsible, 1ie answerable, for
Cjﬁ{; given its significance 1in the context of his éction,
fiégiﬁexpécted[ occurrence "... should bhave figured in the
'@éliﬁékationvwhich informed that action, if it involves some

‘é&fl; hé needs to justify bringing it about ..."®7.

Duff;regards "intentional"” as an "excluder"; it serves not
/'sb.?muéh -to add anything to the claim that "“A brought x
~ﬁbéﬁtffa5'to exclude the plea that he was not responsible
:f@rllit"as its agent7”<. In contrast, "intend" 1s not an
»féxﬁleef“, and cannot simply be regarded as the absence of

-any relevant excuse”*.

Aééﬁrﬁihg»;to Duff, there are two problems concerning the
.fdistinction' between intended and intentional actions7=,
ﬂFirSﬁéﬂ,there. is a problem about the individuation of

reSy}tg: ".w. 1 1ntend to bring x about, and know that in

68." 'Ibid 5. Duff (n59) 152 states "... we count as parts
-~ of an agent’'s intentional action only such results as
~‘are 'in some way significant and for which he is
- responsible ..." (his emphasis).

f69ff;Dfoz(n59) 152 (his emphasis).

. - Ibid 153.
. Ibid (n21). Williams (n29) 15.

T2,



ﬂféfﬂbyfdoiqg so 1 will also bring y about; I can count y as
.ﬁénﬂgﬁtiéipated but not intended by-product of x only if x
b‘-“-andj'"Yl. are distinct. results; for if they are - if ‘'x° and
lﬁYﬂ‘are simply different descriptions of the =same result -

;iiheh‘to intend x is to intend y ..."7%.

?Sééénd}y, ‘the .circumstances of an action may present a
;prbbiem74.- Duff notes that we <can distinguish those
fﬁ;f@dméténces which are part of the agent's intended result
‘f}foﬁ fhosé>which are not7=, The question arises however
‘fbhétﬁérv‘gnown circumstances should be 1included 1in our
-ibééériptioh of his intended action, whether or not he has
‘7aﬁﬁ:ﬁfactical interest in them? Duff submits that this
?shdﬁld'be:so; "... since the circumstances are given as the
_ééppékt in which he acts, whereas the consequences occur
’iohi}_becaQse he acts, we may reasonably say that he intends
';his;acﬁioﬁ not Just under a description “x° which picks out

»thé?reéult,at which he aims, but under a description 'x 1in

24

g;f,ﬂhich’also specifies the circumstances 1in which he acts

L nve
a7,

”Ac#éfdingf‘to Duff, the distinction between intended and
}inﬁeﬁtibnal agency renders nugatory any attempt to conflate
';al}l?fhe -notions of intention into a wunitary account of
TAnféhtionl("... since any account will either be too wide
'deﬁtthe hotion of intending a result or too narrow for that
u;éf':b;inging a result about intentionally ...") and the
~?cphfgsion in the law 1n relation to intention reflects a

“failure to grasp the duality of this notion””.

73, Ibid.

_f74- fIbid;
fy75-451b1d.-
76, Ibid.

77.°:Duff (n27) 37.
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Williahsz_criticizes this distinction, specifically in
ﬁrespectﬁdffthe notion of oblique intent, which Duff holds
ﬁﬁankcdeVWithin the notion of "intentional action" but not
iﬂiqtendéa action“: “... This is too subtle a distinction té
:fbefugéful‘for legal purposes. Neither judge nor Jjury would
;Qeé'qny difference of meaning between saying that a killing
\waé?/intenﬁional’ and that it was "i1ntended’, between saying
ttﬁétvDéfintentionally‘ killed V and saying that D killed V
-ﬁby-aﬁiact ;in£ended' to kill vV ..."7=,

fwhéthér the distinction between 1intended and intentional

lagency .ought to be recognized by the law raises questions

'tegé?ﬂing_ ;ompetinq notions of agency. The matter 1is

- “further . complicated by the fact that ordinary language

fcdﬁﬁeptidns of intention favour the recognition of intended:

@géncy whereas 1intentional agency has (to a greater or .

_1Leséér'ext9nt) found general acceptance in the law”7.

'78.-. Williams (nl6) 425 n39.

'79.. Duff -(n27) 104. Duff points out that while ordinary

. language would distinguish between intended and
'vjkihtentional agency, the law 1is not compelled to draw
" the “same distinction. The fact that 1ntended and
{f:intehtional agency are "factually and logically
Y distinct”, whilst of 1nterest 1in some extra-legal
) thteiis, "... may not mark any significant difference
”@in Culpability or responsibility; the two species of
“‘intention may be ‘morally indistinguishable’". He
" remarks that "... if criminal liability is a matter of

3j¥or the resul ts both of my intended and of my
“j,intenfional actions: then surely intentional agency
", .'should always suffice for criminal liability; the law
“need - never require 1ntended rather than 1ntentional
agenty' e This constitutes the consequentialist
 -View,'~the non—-consequentialist finds & distinct and
" particular moral significance in intended agency.

. responsible agency, and since I am fully responsible’
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INTENTiDNxIN THE CONTEXT OF CRIMINAL FAULT
Dualism

fBe&ofe discussing the notion of intention in broader detail,
tifjié neces5ary to place 1t within the context of criminal
 fault;  It has been stated that contemporary discussions of
}C}ih;haI 'fau1t, reflect two kinds of assumption: one

:phiiosophical and one moral®®<,

The! phi1Qsophical assumption, which 1s related to the
iprblem of proving a subjective mental state, is that of
;DUé;igﬁéﬁi' In 1ts classical form, Dualism is a metaphysical
IdbEfFineﬁwhich holds that human beings are composed of two
ﬁﬁ&sfinft'elements: physical bodies and non-physical minds.
Bodié§~ and their movements are "... public, external,
gpbéérQabfe.by others ..."; minds and their processes are

f?.;( private, 1nternal, not directly observable by others

80. R A  Duff “éodifying Criminal Fault : Conceptual
S . 'Problems and Presuppositions” in I H Dennis (ed)
" Criminal Law and Justice i Fssays from the W G Hart
“Workshop : 128& (1987) 9% at 97. Duft submits that
“these assumptions are both influential and damaging.
... They are damaging because the philosophical
_'assumption i1s untenable, whilst the moral assumption 1is
r‘at ‘least arqguable, and 1s at odds with the moral
~perspective which informs other aspects both of the law
and of extra-legal moral understanding ...".

' 81. Ibid.



;f”, only by one's self®=. 1t 1s thus only possible to
fkno@ Qhat énother person 1s thinking or feeling by inference

fraom external or circumstantial evidence®=,

_Séme5writers. taking the materialist view that human beings
iaré'pufely physical beings and that minds are identical with
bkéiﬁs, réject Classical Dualism because of 1ts metaphysical
,anpree4;; - However, Duff observes that such writers may
Uéfiﬂﬁk“be ‘epistemological dualists, who 1identify with the
'yieQ5 of Classical Dualism as to how we can obtain knowledge
AQQfZénbﬁher‘s mental states®>. Epistemological dualists hold
'[thétf “... ‘though we <could 1n principle directly observe

4énbtherﬂ$fmind by observing her brain, we cannot in faci do

’,82,‘:Ibid, F McAuley "Mens Rea : A Legal-Philosophical
L View'" (1982) 17 Ihe Irish Jurist 84 at 88, without
~using the term "Dualism", describes this thinking as
... a form of residual Cartesianism evident in the
law, particularly the criminal law ...". He elaborates

-on the substance of this notion as follows: "... the

52 mind . 1s essentially a cognitive apparatus, whose
" operations are entirely 1independent of its immediate
“biological environment, not to mention the social and

‘cultural context 1in which 1t 1s situated. On this
.o view, ‘the mind 1is an autonomous process of conscious
. ’rational thought, the sum of 1ts own contents or
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;fstates; while the body, the sphere of human action and

".volition, as the purely passive recipilient of 1its
. messages, 1s 1inherently incapable of modifying, much
. less ignoring, its decisions and instructions ...".

" Duff o (n27) 28. He points out (at 117) that this
i dichotomy has an obvious affinity to the distinction

. between actus reus and mens rea the actus reus being
..the parallel of the "external" elements of the offence
o and the mens rea the parallel of the "internal" mental
 *;statés which must be i1inferred. However there 1s not an
. exact parallel between the two sets of concepts because
.7 (a) the actus reus is sometimes defined in terms of the
- ..defendant’'s mental state and (b) the actus reus 1is
‘? Often. said to 1nclude a mental element 1in that 1t
. s includes the concept of a voluntary act, which implies
V,T“w;ll“ or "volition" (at 117).

v Ibid 118.

85.  Ibid.
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’§Q Q£r»,'and therefore we need to 1infer the mental state

'wfrom ‘the behaviour we can directly observe®<.

?Duallst theory which treats minds as private entities,
fhldden from direct observation by others, and intentions as
'prlyqte‘states of mind, which others can 1infer only from
7§xtefnai evidence has been influential in the development of
the-icriminal law. Its 1influence may be seen 1n the
Yh“Néthen“rules, which limited the scope of insanity defence
gto cognltlve disorders, as well as in "... the century-long
‘hDStlllty shown by the criminal courts throughout the
.fcommon law world to the 1idea of widening the defence to
 1chude volitional and affective disorders .87,
 Fdf£hermOre, McAuley avers that dualist thinking "... still
“exerts a strong unconscious attraction for criminal lawyefé
 and Judges, and that this is manifested clearly in their
 pers1stent identification of mens rea with conscious mental
;states ey The assertion by the courts that
”1ntentlon“ "knowledge" and "awareness'" are private mental
‘states, distinct from the external behaviour which forms
fpart of the crime, which needs to be proved by means of
flnferentlal reasonlng, is further evidence of the legacy of
lngl;st_thoughteq.

86 - Ibid.
 8§;ﬁ2NcAuIey (nB2) loc cit.

;88;;‘DQTf~(n27) 28-% lists a number of dicta which support
Té 'such a conclusion.




‘anliSm.Has generally been rejected by philosophers®<®. Duff
-;observes:that "... despite 1ts apparent plausibility Dualism
fiéla?qeepiy mistaken doctrine: it distorts what it seeks to
f?ékﬁiain:ahd has vitiated attempts to provide an adequate
*a;;dﬁnt 6f intention in the law ..."%%, He addresses three

“"basic arguments in support of his view®=.

1Fir§t, since the only case in which correlations between
éktérnal behaviour and inner mental states can be observed
tfis.our’OWD, these observed correlations must provide the
Spééisvfor drawing inferences from the behaviour of others as
-tqftﬁeir mental states®=. However, the reliability of such

“inferences may be questioned, because of their lack of

490}[fBrett (n32) 87 for example cites Wittgenstein: " e
' ' The "intention with which one acts does not ‘accompany’

'fe;the action any more than the thought 'accompanies’
 Speech. Thought and intention are neither
" ‘articulated’ nor ‘non-articulated’; to be compared

'U'heither with a single note which sounds during the
‘acting or speaking, nor with a tune ..." (at B86), and

" Ryle, .who expresses a similar view: "... To frown
“intentionally 1is not to do one thing on one’'s forehead

. 'A77and another thing in a second metaphorical place; nor
-7 'is it to do one thing with one’'s brow-muscles and
" 7 another thing with some non—-bodily organ. In
particular, 1t 1is not to bring about a frown on one’'s

-+ forehead by first bringing about a frown—causing

exertion of some occult non-muscle. ‘He . frowned
‘fihtentibnally' does not report the occurrence of two
episodes. It reports the occurrence of one episode,
”‘_but"one of a very different character from that
. reported by ‘he frowned involuntarily’', though the

»fj.frowns ‘might be photographically as similar as you
'Ai'please ..." (at 87).

91. Duff (n27) 119.
'92..  Ibid 120.

593;  Ibid. This is the "Argument from Analogy".
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.‘igefri.efaliz'ability94 and the wunavailability of any means of’

‘testing -these inferences®®, as not even the express

;Sfafémeht of the agent as to his intention 1is decisive®®,

‘SecOndly, Duff refers to the issue of "external behaviour"

*ffom}whiéﬁlthe mental states of others are to be inferred.

»xHe p0int§ out that Dualism holds that it is "... not people
-;ahdetheirk actions, but bodies and their ‘colourless
"lhdYéhents"‘;.." which we observe®7”. Behaviourism, .the_
;fféﬁ;liar .opponent of Dualism, shares this view of what

-observation gives us, and also insists on mental states'

ﬂbeing iﬁferred from physical phenomena~®. These two

;94}=;Jbid. “Inferences from the observed to the unobserved
' - are usually thought reliable only i1if they are based on
~a . large number of cases in which the relevant

_ﬁorrelation has been observed: we should reject
~-inferences based on what has been observed in just one
Y case..." However, dualist theory by definition does

1fnot,allow inferences other than those on the part of:

"+ the observer. Duff therefore poses the guestion: "...
“-Surely [I) cannot reliably assume that what is true of
: ifthis one body 1is true of all these others? ...".
;95.“' . Ibid 121. For the dualist minds are by definition
T private to their owners and therefore it is impossible,

..'directly test the inferences made with regard to the
~n.o.mental states of another.

'96;‘>Ibid 122. "... The claim that I must infer others’
: ”“7,mental states from the physical behaviour which I
. +:directly observe applies to speech as to any other kind
.4 .of behaviour: a dualist cannot consistently make an
_fqexception of speech and claim that this kind of
[f behaviour, uniquely, gives us direct access to
.- .-another’s mind ...".

’97; fIbid 123. However, our descriptions of observed
v " behaviour of others are not usually couched in the bare
. language of "bodies" and "colourless movements".

in  terms of dualist theory, to even 1in grinciple

9Q;fj0uff (nBO) 100. For further discussion of.

- .Behaviourism, see D E Blackman "On the Mental Element
+1in Crime and Behaviourism"” in S Lloyd-Bostock (ed) Law
“.and Psychology. (1980) 113 and H F M Crombag "Some
V,PSyChological Observations on Mens Rea" in D J Muller,



vﬁthébfféé nevertheless differ as to the nature of such mental
 StéteS aﬁd about how they are related to physical behaviour:

«.. Tfor a dualist, physical behaviour 1is the
:evidence from which we make 1nferences to the

. hidden realm of the mind: for a behaviourist,

' there is no such hidden realm - talk of mental
'~ states is nothing more than talk of patterns of

behaviour ..."<%.

_:-é;dQélist infers some distinct and hidden mental state from
:éfﬁé,observable behaviour of an actor whereas a behaviourist
{:dgédicts_”an actor’'s observable behaviour "... and what
2f6uﬁﬁslthat brediction is not an inference to a hidden mind,
-;bg£ ithé‘>ob5ervable patterns of A's behaviour and the
chf}élations between it and certain external stimuli
3)Lﬁf¥9°, - Duff points out that if the shared assumption 1is
}:fqiﬁé.accepted, that we directly observe only bodies and
;jfhéif~movements, we must accept either the behaviourist view
' 6f3'a¢tions purely 1in patterns of bodily movement (and
:téﬁcomitantly of a person as nothing more or other than a
ffﬁhjsiéal‘ body) or the dualist view of actions as bodily
{mQjéhéhts plus some further mental ingredient (and thus of a
wbéﬁSop‘aS a body plus a distinct mind)*©*. But should the
 a$stption be accepted? Duff argues that i1t should not: to
ffégérd. behaviour which we can directly observe as being
:pu}ely colourless bodily movements, as would a strict

fdualiét or radical behaviourist, "... 1s neither a possible

“account of what we observe when we observe other people, nor

ff;D E Blackman and A J Chapman (eds) Bsychology and Law
(1984) 55.

“99.  'Duff (n27) 124.
100. 'Ibid.

- .101. Ibid 125.
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a p0551b1e ba51s for inferences to their i1ntentions or other

:mental states Pl tER=,

JThirdjy, Duff questions whether the dualist process of
‘ﬁekihés inferences from colourless bodily movements to
.dlStlnCt hidden mental states 1is feasible*®™ . Following
;thlS process “through, mental states ought to be able to be

'1dent1f1ed 1ndependently of the behaviour from which they

'aref ;nferred. However, Duff points out that intentions
ﬁgaqhdfrbe identified as distinct from behaviour. He cites
f£hd;bbjections to this 1line of reasoning: that intended
Lécfiohs_ are not always preceded (or accompanied) by any

';0hScious act or state of intending and further, that we
hehqqt-.idehfify, among the conscious thoughts which may
ﬁfecede or accompany an action, some occurrent thought or
’mental éet ‘which can be recognized in itself as being an
11ntent10n or decision*®<, Duff therefore observes that the
 shenpﬁ distinction which Dualism draws between mind and

qbehevicuf}is deficient.

’Thus, Duff eomments, the shared assumption of Dualism and
Behav1ourlsm to the effect that "... observation, knowledge
eand phllosophlcal analysis must begin with physical bodies
end movements. ... that these are what we directly observe;
that these provide the basic data from which we must
»construct our knowledge of other people and their actions
and,. 1ntent10ns- ~that these must be basic elements in a
phllosophlcal analy51s of the concepts of person and action
‘;.iﬂ;must be rejected*<=., While the dualist view that there

Jisimmone”‘tovhuman action than mere bodily movement ought to
102. Ibid 126.

103: Ibid-127.

'io4 Ibld..

. 105.1Ib1d 129.
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fbé!actepted, so too should the behaviourist view that that
ideEe”'does not consist in a hidden mental 1ingredient*®<e,
iDuff_therefoke submits that we should begin. with people and
lthéiﬁaéctions: "... that these are what we can directly
fobséfve,’énd directly know, that these are not reducible by
{bbiﬂosophi;al analysis to such supposedly simpler or more

}baéic'constituents as bodies and their colourless movements

T T R ird
.o 0 . -

.-iﬁ'cdhclusion; Duff illuminates his anti—-dualist view with a
 feQiDbservations. While accepting the need for inferential
:‘r",easfc,),nihg' where there 1s room for doubt as to an actor's
;inféhtion;. he observes that such inferences are 1in fact,
ﬂ;éﬁfkéfy‘to the dualist view, "... drawn from the actions or
ﬁésbé¢ﬁs7bf actions which we observe, to the broader patterns
:bf“méénihg'of which they are part ...":®®_ Intentions which
‘hégé ndt vyet been put into action (bare intentions) should
,bq[iDuff's analysis be seen, not as inner mental states
lqgiéallyidisfinct from action but rather as commitments to
: aCtiQn,',in view of the conceptual 1logical parasitism of

intention on action*<<,

The authoritative knowledge which an agent has of his own
inﬁéhtions is explained by Duff, not in the context of
direct obsefvation (as does Dualism), but rather in terms of

‘knowledge .the agent has by virtue of his own 1intentions

106. -Ibid.
‘107.- Ibid.
lei_Jbidbl3l. "... To discern an agent’'s intentions is to

-grasp the relation between her action and its context
“"(including what else she does); what she will count as

 succéSS»or failure i1n what she does; and the truth of
i a range of hypotheticals about what she would do 1if
MERTST- and we may be uncertain or mistaken about her

» intentions in so far as we are ignorant of or mistaken
- about any of these matters ...".

109 Ibid 133.
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germinating 1n his own consciousness: to form and act on an

intention 1is itself to know, as an agent, what I intend*=*®.

~B}§ﬁt9agrees.with Duff that Dualism 1s based on fallacious
!?éasbnihg; ‘adding that we constantly make assessments of
 GhatAi5>gDing on 1in other people’'s minds without using this
 “toh£u0us process'"*+t, He premises his analysis upon the
‘“iﬁqwélling'inderstanding" of other human beings which we
.havé1¥2Q - Brett finds support for this postulation in the

\}uiésvof evidence (and "countless decisions") which attach

calmoSf’vfoyerwhelming importance" to the "demeanour" of a.

’ﬁitﬁejs’ih evaluating the worth of his testimony. He makes
ufhe‘wsgbmiésion that the real reason for this 1is "... an
dmpficit»recognition that the personal observer did not rely
. 5§;e1y>Dn,the observable behaviour, but rather unconsciously

méde,gse of his indwelling understanding ..."1t%7,
'Cdmpgtihg'Concepts of Responsible Agency

f%hé€f mdralr assumption to which Duff refers is a
ﬁbnseqdentialist conception of responsible agency, 1in terms
’of’iwhich no intrinsic moral difference exists between
”inﬁentibnﬁ and "foresight" and therefore intentional agency

suffices for criminal liability?**=%, A consequentialist’'s

primary interest 1s in outcomes, and concomitantly in human-

a;tiphs aS-tauSEs of such outcomes, although this should not

5110;;fbid.134. "... AN agent’'s authoritative knowledge of
-~ . her own intentions thus has to do, not with her
m"fprivileged status as a direct observer of her own mind,
but with her privileged status as the agent of those
iintentions and of the actions which are structured by
~“them ...".
111.. Brett (n32) 139.
1120.1bid.
113, .Ibid. ©

114. Duff (ABO) 98; Duff (n27) 104.



1imbi§ Athat a person will be held responsible for every
relevant outcome which he actually causes**>, Like any
:dphér: human  institution, a legal system must (on a
Consequentialist  view) be  justified " by the
:Ednéquential goods which 1t secures (or evils which it
1é§érﬁs) NPT Thus, the Harm principle, 1in terms of

”Whi¢h\ the primary aim of a criminal law system 1s to
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prevent, or reduce, the occurrence of certain kinds of harm,

would be a favoured consequentialist credo*:7,

:AZDUPEHCOhsequentialist view involves Jjustifying principles
mﬁf;iiébility,by their consequences, that 1s, adopting those
 pfihEip1es which would most efficiently serve the law’'s aim
}pf bﬁéyénting harm*++8&, This view may be criticised on the

bas;SAfhat it 1s unable to generate acceptable principles of

,}iability‘as'it would 1impose liability on some who do not’

desefve'_it, for the sake of i1increasing the preventive

filﬁ; Duff (nB80) 98. Duff notes, at (n27) 105 that "... the
- - central consquentialist slogan is that the rightness or
"ﬂwrongness of actions depends solely on the goodness or
" badness -of their consequences : an action is right if
its consequences are at least as good as those of any
s available alternative, wrong if its consequences are

~worse than those of some alternative ...". He observes "

'L!z!ﬁhat consequentialists differ as to how to assess

‘. consequences as good or bad: utilitarians hold that
‘happiness 1s the only 1intrinsic good (and unhappiness
“the only intrinsic evil), therefore an action derives
its worth in terms of maximization of happiness (and
~minimization of unhappiness), while other

-~ consequentialists ascribe 1ntrinsic value to ends other
&ithanfhappiness, such as freedom and justice, and assess

VQ:'actions as right or wrong in these terms.

116.Duff (n27) 105.

;i7,;1pid.f The following discussion will be in terms of the
. Harm Principle.

r18. Ibid 107.
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feffitiéﬁcf of the law**<, It is for this reason that a

quaﬁified-consequentialist view has been postulated whereby
fH6H4EOH§eﬁuéntialist "side-constraints” are set wupon the
?means by whlch consequentialist ends are pursued*=®, Thus,
fln terms of this view, a person may be held liable only for
;such outcomes as can be properly ascribed to him as an agent
_fle for; those outcomes over which he has effective
-."jcontrol121

knowledge ‘and control therefore constitute the basic

vCOﬂdltanS of criminal liability on a consequentialist view: .

9,@ ‘an agent s culpability for some harm which she causes

1@111 be ‘a function of the seriousness of that harm and of

Gher.respon51b111ty for it, and she 1is responsible for that

?harm 1n so far as she has effective control over its

foccurrence.j But she has such control to the extent that she

knows, ‘or..could easily realise, that her action will cause’

;that harm, ‘and could avoid that harm by not acting thus:
'the ba51c conditions of morally culpable responsibility for
the(harm that our actions cause are the same as those of

Jcrlmlnal llablllty, knowledge and control ..."t==,

ii?;-Ibidf ... It provides no secure foundation for the
' wkihds of excuse (based on mens rea) which should, in
Justlce, preclude criminal liability ...".

: 120._ ;_Ib,id.

IZi;hDQTf'(nBO) 9. Thus only the guilty are allowed to bé~

‘}‘puhishgd.

122 Duff (n27) 109. "... On this view the intentional, not

“the ‘intended causation of harm 1is the paradigm of

Q,crlmlnal fault. Conduct 1s criminal (the a&actus 1is.

-its agent is culpable (her mens is rea) in so far as

'effects and could avoid their occurrence: one who does

culpable criminal ...".

'reus) 1f it causes or threatens a prohibited harm; and
ishe .‘controls that conduct; ie foresees 1its harmful:.

:fwhat.she knows will cause harm 1s the paradigm of a.
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”Dgf%upeintsfout that consequentialists often claim, 1n moral
;tenfeth, that there 1s no 1intrinsic moral difference
ﬁbetween' Yintention" and foresight; that claim applies
'equally to the lawt==, Therefore the law need never
Vedlst;ngu15h, with regard to culpability, between 1ntended
ieﬁe'iihtentional agency, Or require 1intended rather than
?iﬁtehpionél agency for criminal liability - 1ts purposes are
:beeé'SerQeq by the broader definition of intention, since
2that ‘captures the relevant category of responsible

fégency**“

_ Alpheugh Duff does not regard the consequentialist
edﬁqeﬁtibnf' of responsible agency as philosophically
JQntehabfe;'he‘favours a non-consequentialist view*=®., This

jviewﬂ"findsv an 1ntrinsic moral significance 1n 1intended
actlen _(ﬂ... a significance dependent not on expected
consequences,»but on the intentions which structure 1t ...")

vand appeals to the Principle of Double Effect in drawing a
'dlstlnctlon between whether an agent intended evil or merely_
lforesaw 1t as the side-effect of his actiont==. Whereas the
-consequentlallst paradigm of crime consists of thev
vdntentlonal " causing of harm, the non—-consequentialist
 Darad1gm 15 an attack on the rights or interests of another,

and an attack is an action which 1s 1intended to do harmt<7,

Duff observes that intentional agency i1s parasitic on
uizs}fjbja"llo.

124, Tbid 111.

_IZSQ;IDid}” "Other writers, who oppose consequentialism,
wsoniinclude G E M Anscombe Ihe Collected Philosophical
Papers_of G__E M _Ppnscombe i Ethics, Religion and.
fEQliiiCi (Vol 3) (198l) 36 ff and R Lyons "Intention ..
'fahd Foreeight in Law" (1976) 85 Mind 84 at 86ff.

Ibldu'.For a brief discussion of this principle, see
:64ff below.

Jbid;lls.



fiﬁféhdéd agency and therefore favours the narrower, non-
,congéquentialist viewt=® He acknowledges that i1n many cases
?thefe}wili be no conflict in practical terms between the
lppn;equenﬁiaiist and non-consequentialist views, and that in
;haﬁy _cases 1ntentional agency suffices as a basis for
‘cfihinal liability+=7, However, he avers that in certain
-ﬁésééf the two views may conflict, and in such cases, the

\nonF;onsequentialist view should prevail*=<,

»Duf%~§bserves that a better understanding of the concepts of
»burpéée and 1intention will clarify, but not settle, the
;ddéstion  of  how far the law should reflect a
7consequehtialist or non—-consequentialist conception of
égéﬁCy, for that is ultimately a moral rather than a
jﬁh;loépphical issuet™*t, Any choice between the two
cbﬁpeting“ conceptionS of agency 1s therefore ultimately

‘linked to the morality underlying a system of criminal law.

128. Ibid.- Duff explains that "... I bring about
’ ‘,_intehtionally expected side-effects of my 1intended
sractions; the fault 1involved 1in the intentional

© causation of harm is likewise secondary to, and
_ parasitic on, the central paradigm of intended wrong-

"

‘f*doing eess
‘129, Thid. "
'13OQ‘1bidvll4. Duff includes crimes requiring an "intent"

" directed towards something beyond or other than the

‘factus reus of the offence in this category.

131, Duff (n8O) 103.

38
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‘SPECIES OF INTENTION

;Tﬁéffurther discussion will be directed towards contrasting
' the{“notiDhs of "ordimnary" and ‘'"technical" language, of

-_ﬁﬁtepdeﬁ'énd intentional agency, 1n order to assess which of

ﬁheééinotions, representing differing approaches to criminal

’Tiapflity, should be recognized and endorsed by the criminal

quw;_

*TﬁgrEf,aFE' three basic species of 1intent identified by

writers. The first of these, which 1is also the most

impbftant, is that of acting intentionally*~®=, including the
notions. of both intended and 1intentional action. Hall
,obsérves that "intentional" conduct 1is "... inferred from

ﬁeddlseeking conduct 1n the very process of 1ts movement

‘towards the forbidden goal ..."+™T, Thus, 1in the 1legal’

.Cpnféﬁt, the situation arises where a man has done something
;which ~fi£5 the definition of the «crime 1nsofar as 1t
vtébcerns the outward movements of the body and the harmful
ftdﬁsgquencesv'following therefrom*=%, At this point the
fduéstioh- arises whether the accused acted intentionally.
BréttQ DbServes that an actor may be said to be doing
‘Sodetﬁihgiintentionally where you ask him a qQuestion 1in the

fpfﬁ?“what‘are you doing?" and he replies "I am doing so-—

_ahq%SO“, in that he reveals an awareness of what he is
inhglﬁ°. " This 1ntention—-statement 1indicates that the act
'1_53'2.,_white (n3) 569; H Morris (ed) Ereedom _ and

- Besponsibility (1961) 158; Brett (n32) 87; G E M
. 7. Anscombe Intention (1957) iii; Hart (n31) 117; J Hall
" General Principles of Criminal law 2ed (1960) 113.

.- Duff (n27) 40 regards this species of intention as "the
ii:core of the concept of intention", with which Hart
7 (n31) 118 agrees. ‘

1337 Ibid.
1347 Hart (n31) 118.

135. Brett (n32) 87.
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'isfhot, fbr example, "accidental". The qQquestion—-and-answer
DKOCESS i5 typical of situations where some qQquestion exists

‘whether_or’not to impute blame to a persont==,

"'The second species of intention is "... doing something with
a_further intention ..."*T7. Hart explains this cateqgory as
follows:
‘,ft“A man‘gets into a house at night and the qQquestion
‘is not, or not merely, ‘Did he do that
-intentionally?’ but ... Did he do that with the

'? further‘ intention’ or (as lawyers 1like to say)
'with the intent’, of stealing something? ..."*=®,

iThisﬁ\category may be established by asking the question:
 hoyf did .you dov that?"; where the questioner will be
féxbécfing to receive an answer which will state a reason,
'fthaﬁLis;“some objective which the actor hoped to achieve*=%,
iét jéast a possibility of achievement must be imputable to
’fﬁg.éctoh in this use of 1i1ntention*4<. Hall makes use of
‘the ﬁerm "purpose" 1n 1dentifying this species of intent*<?,

' A1ih6ugh the word '"purpose" 1s somewhat ambivalent, and

i136;'1bid, "For example, 1f we see a man putting a powder
" "+, (which proves on examination to be arsenic) into his
. wife's coffee and ask him ’'What are you doing?’ his
‘reply ‘I am putting arsenic in the coffee’' reveals that

he is intentionally poisoning the coffee. But 1f he

- .replies  'I am putting sugar in the coffee’ he reveals

fﬁ¢fhatfhefis poisoning the coffee by accident ..." (at
’88‘)- ' .

"1

137. Hart (n31) 117,

__;38f{]bid 118. If the man 1in the example had such an
VQfﬁihtention, "... he 1s quilty of burglary, even 1if 1in
fffactihe'did not steal anything ...".

139.. Brett (n32) 88.
 14043ijd; " "Therefore, ... when we say that someone
" J7intended to kill when he put a substance in his

'iﬁneighbour's coffee, we impute to him some knowledge of
"+ his way about the process of killing generally ...".

“141. Hall (n132) 113.
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théréfbfe,hnsuitable terminology, it is clear from his use
dfffhéwferm,what Hall bhas in mind: "... whether a person
k’hééj;kea;hed a decision or 1S consciously moving to

-implémeht,it, he has a purpose, end or goal 1n view ...'"1t9=,

vwﬁi£é.descibes this category as "... doing something with:
tﬁeiéﬁtention of doing something else, whether or not one
qde§f£ﬁé second thing ..." (There must be an intention to do
the‘ifirstl thing)*4=. He 1identifies 2 (two) important
’véffatipn5 within this species of intent:

:Pffa) 'The intention of doing the second thing 1s a mere

accompaniment of doing the first thingt4“4

"“(b) The second thing is not only what one intends but
" also one's reason for doing the first and 1its
‘»inténded result. It appears that the second thing
>¢an be one’'s reason 1in two ways:

( 1) The first thing might be a means to the

second;

'142;Ibid.v Hall concedes that since '"purpose'" sometimes
o ”means'motive, it is preferable to use other words to
“3fvdescribe this connotation of intention.

143. White (n3) 569.

1443’Jbid 570. White cites the example of when one goes to
f}.a meeting‘with the intention of leaving before noon.
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(ii) The first thing might be intended as a way of.

doing or an attempt at doing the second
thing*“e=.

Theifthirdr species of intent is "bare intention"*“#®, also

knoﬁn Vas,L"pqre intention"*4%7, Hart's description neatly’

éﬁ;apsulates the dual aspect of this species of 1intent:

..;~;bare ‘intention ... is the case of intending to do

Somefhing in ‘the future without doing anything to execute

this intention now ..."199,

The}firsf,aspect; the direction of the 1intention towards

thét*@?uréA is reflected in the definitions of Morris: "...

pfésehtiintention to do a future act ..."*4*® and Anscombe:

“J.}\expreSSiqn of intention for the future ..."1%°, Hall"

déstfibes‘it as "... pointed towards the future attainment
of,;that objective since some time, however brief, must

erapse between the decision to produce the harm and the

l43l Ibid; The first wvariation (1) may be 1illustrated by
= ' Such examples as "... when one loiters with intent to
"steal or goes to a meeting with the intention of

causing trouble ...". Thus the first thing is a means
“to the second. A description of the second thing 1is
- qulite. distinct from a description of the first. The
"second variation (ii), in which the first thing 1is

'Vlintended as a way of doing or an attempt at doing the
* second. may be illustrated by examples such as "... when
one .shoots to kill or waves one's arm to signal ...".
’“gA’description of the second thing can also be a further
)“déscription of the first thing, 1t is what a person 1is
';doing in doing the first. Thus the man who waves his

.arm 1s, in this instance, signalling and the man who

. poisons is killing.

'1454iHaFt'(n31) 117.

14?:“D*Dévidson “Intending" in Y. Yovel (ed) PBhilosophy of.

| History and Action (1978) 41
iééiiﬁaét jhs;) 117.
 iA§iiHofris:(nl32) 158.
‘rsQiﬁAHg&ombév(nl32) iii.

ey



‘adtUQI”iproduction of it ..."i>1, Brett emphasizes the

temporal dimension of bare intention 1in the question-answer

ﬁerﬁ;by'asking: "... What are you going to do tomorrow?",

'}éxpecting ... an answer outlining a certain proposed course

'qffiéttivity on the part of the person to whom we are

4

.speaking :..."*®=,

:The'sécond'aspect of bare intention relates to the fact that

ﬂEhéfinteﬁtion has not yet been, and indeed, need never be,
i}qhsléted'ihto action. Davidson stresses that this form of
‘inﬁédd;ng ... may occur without practical reasoning, action
pr;;pnséQuence e tERE, White concurs, stating that this

‘épe;iESgof'intent consists of "... having an 1intention ...
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tb_dp someﬁhing, whether or not one does 1t and ... whetherf

“or .not-one expresses or announces that intention ..."*=%,

'Héﬁfb‘dbserVes that this species of intention 1is not of

‘tentral significance in the criminal law, though it is.

Vimﬁoﬁtant in the civil law*®®. Morris identifies conspiracy.

énaiéttempt‘aé areas where bare intention would be 1legally
-relevémt¥?°. 'However this could only be if bare intention
151;-Hall (n132) 113.

152. Brett (n32) 88.

'153..Davidson (n147) 41.

.;54*;White (n3) 569. Brett (n32) 88 also emphasizes that it

_yet translated into action.

;Héfti(hsl) 118. As regards the civil law, Hart points

155,
o out’ that a landlord’'s right to eject a tenant as the

"is a crucial feature of a bare intention that it is not

o termination of a lease may depend on the question

" 7. whether he intended before its expiration to
) .. reconstruct the premises. In Cunliffe v Goodman [1950]
'QflijVKB 237, a very similar situation occurred, where the-

.issue "to be resolved by the court was whether a
wlandlord had had a bare intention to demolish a
~: building which she owned.

156. Morris (n132) 158.




bweﬁei;fo~:be: accompanied by some action, 1n which case 1it
would fall into one of the other species of intent.

,Dévfdedn'fegards intention 1in this form as an "... all-out
Judgement co a7 He 1s of the opinion that "...  pure

vﬂlntendlngs [Davidson’'s term for bare intention] constitute a
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qubclass of all-out judgments, those directed to future

.actlons of the agent, and made in the light of his beliefs

'V' J. 58

iéifhgﬁgh;we Have examined the three major species of intent
1dent1f1ed by the writers, this list 1s not exhaustive. Two
~fur‘ther‘ ‘species of intent have been identified by academic
fWFlters. 'whlte has 1identified a further form of intention:
ito do one "thing 1intending to do a second where 1t 1s only
'the second that one intends to dot®7; while Morris also

mentlons 1ntend1ng that another person shall perform some
. ."v’aCt""é“ o

157.-Davidson (n147) Sé.

 15Sﬁ¥jbid’559._ S Hampshire "Comments" 1in Y. Yovel (ed)

- Bhilosophy of History and Action (1978) 61 at 66,
..o criticizes the reduction of intentions to judgments,
”Vfﬁfarquing that the two concepts are quite distinct.

YL59;fwhite*(n3) 570, cites the examples of "... when one

“breaks'a window intending to hit the wall beneath it or

A?jkills one man 1intending to kill another ...". One does
f.»ggnot' therefore intend to do the first thing, 1t was
-unintentional but nevertheless happened, whether by

"Qmistake_or by accident.

160 Morris (n132) 158.




_INTENTION AND DESIRE

*{Eh'aséessing intention, the notion of "desire'" as an element
vid+7vinténtion should be considered closely. There 1s an
'1{ahpaféntblink between '"desiring'" and "intending" 1in ordinary

ﬁsbeethl°l and this is reflected in certain legal systemste=,

., The _general assumption in German*<® and Soviet*®? law for
Lo ’

fexample, "is that an actor 1intends a result only 1f he

7fd951res to bring about that result*==, It seems though that

'~ftheﬁ term t“d251re“ is generally wused fairly loosely or

'ihdiscfiﬁinately in legal writing. Williams observes that

"ii“lth a solltary exception) intention as to a consequence of
iwhat is done requires desire of the consequence*®®, Kenny ' s

>;Qscheme of 1ntent10n requires, along with knowledge, that he

'?15 performlng the action, that the agent "wants to do 1it"
'231Qher for his own sake or 1in order to further some other
fendte”.,

d?;bl;iSee‘also the 1link between the concepts 1n the usage
f.+ favoured 1in philosophical analyses of "intention" by

':]‘Dayidson (n147) and ™M Beardsley "Intending" 1in A I
“‘Goldman and T Kim (eds) Values and Morals 163.

'FﬁSQQ;Fletcher (NS) 440 cites the German and Soviet law as
fﬁ‘jASexamples in this regard.

“163.7:Ibid n3. "... According to the standard definition:
Y Yorsatz ist das Wissen und Wollen der
' Tatbestandsverwirklichung (Intention 1is knowing and
.-wanting the realization of the definition of the
offence) ...".

-j@b%aﬁfbid na. "Ugol kod (RSFSR) 8 (intention requires
e . foresight and desire as to socially dangerous
‘consequences) ..."

- 165. 'ITbid n6. Common law writers such as Holmes and Salmond
", % add further support to this view.

fiﬁéf-williams (nl6) 418, where he states that "... wish,
‘515-{désire, purpose or aim ..." are all synonymous.

?167!:9 Kenny "Intention and Purpose in Law" in R S Summers
fvroiofed) Essays in Legal Philosophy. (1968) 146 at 154.
' ’,Kenny’s approach 1is predicated upon a critique of the
"-FIlega} conception of intention in relation to the "plain
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;thétiésue'of whether an action 1s desired has been linked to

”ihé"question of voluntariness. Fletcher 1identified a clear

, sy5temic significance 1n distinguishing between 1ntention

~and ‘desire*es, He observes that 1f intention 1is construed

';feéﬁrictiyely (that 1s, without alluding to desire), then

,”ﬁhe abpafatu5 of analysis must include a distinct ground for

. solving cases of 1involuntary conduct*=?, Conversely, a

'"beaQéf._CDnCEpt of intention, including an element of

3ﬂé§;ripg,v mighk, on this argument, render a separate

S R _ .
~provision:‘: on; voluntariness superfluous*”*“. Thus

. 3 .
~2voluntariness 'would be encompassed by the notion of

L hdesiren:7:,

t@n‘prder to assess the utility of the concept of "desire",

1@¢ }5vnecés5ary to establish the meaning of desire as a term

Jof “art within criminal Jjurisprudence. Sistare*”= has’

ﬁidgntifieq five possible senses of desire, each of which

 \§ignﬁfy some. cognitive or affective agent condition:

(a).

PR

Wish - Sistare construes this as a mere wish, without
ﬁfeferehce to human control*+7=, Intentionality
"Qfman's“ notion of 1intention. The scheme of 1intention

. .expounded by Kenny is therefore that of the plain man.

168

1 69. |

170.

a7

;Fietchef (n3) 441.

Ibid. |

Ibid 442.

The_'ufility of such a conception of "desire" is
.+, questionable however, as the notion of an act usually
]ﬁincludes the characteristics of voluntariness. Thus,:

“Without voluntariness, an "action" or "bodily movement"
fowould"nOt be an act for 1legal purposes. Fletcher -
' (1ibid). doubts whether ‘"desire" and “volition" are

»‘ riinterchangeable ( 450).

fi??,ﬂ'

C T 'Sistare Responsibility and Crimipal tLiability

L (1989) .

1734

Ibid 98. Sistare characterizes this form of desire as

.n"... the sense in which one desires to flip heads on a
~ ‘'coin, to kill one’'s sister by thinking hard about 1it,
' /or to be ten years younger than one 1i1s (and not just to
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‘presupposes efficacious agency and actual causation,

 _therefore this sense of desire is 1nadequate.

o)

Urge or emational appetite - Although it is so that

“‘satisfaction or pleasure may be provided by intentional

‘. actions, this sense of desire 1is not a prerequisite of

intentionality - one can 1ntend a result without

.'obtaining psychological gratification from 1it+t7%,

e

Beason for (motive). - Though an agent has a reason for

"bringing about a "desired'" consequence, as a criterion

.-of intentionality such a sense of desire 1s unnecessary

or misleading?*”=. "... The fact of the matter 1s that

""one can have a reason for doing things which one cannot

".do or never will do. To intend, on the other hand,

—
- implies both possibility and a minimal likelihood of

per formance ..."t7=, The requirement that an agent

‘"Ashould have a "reason for action" adds nothing to the

- notion of intention.

(d)-

VEEEiELEDEE - While 1t 1s no doubt true for intention

that the occurrence of a result 1s preferable to 1its

non—occurrence, the notion of preference functions

'.look that way) ces e She notes that even a bare
“intention differs from a wish: ... Since wishes are

not bound to possibility, they are not assessed 1in

 .'termS of effort towards fulfilment ...".

174,

Ibid 99. As Sistare observes (at 100), it 1is all too

‘possible to intend conduct and consequences which

" provide no satisfaction whatsoever.

Ibid 101.

Ibid. 102. R Whereas my intentions will be

-questioned if I never try to stop smoking, my having a

reason to stop 1s unaffected by either the possibility
or probability of my acting towards that end. An agent

can even have a reason for an action while performing

it unintentionally, as when Mel accidentally breaks a

. 'vase which she had planned to destroy for the insurance
.o money ...,
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»independently of 1ntentionality and does not constitute

a distinct criterion of intentionality*77.

-(é}l Choice - As noted by Sistare, "... stripped of
- 5 emotional connotations and restricted to the realm of

3~fi éffective human agency, ‘'desire’ may suggest the choice
 ?:23§f some event or state of affairs ..."+79, However,

'?alongside the primary requirement of knowledge, there

l ;ié no need for this additional craiterion of '"desire" as

.- choice.

Thﬁé?one may conclude with Sistare that there 1s no sense of
‘desike which functions as a criterion of intentionality - 1t
yéitﬁér obscures the nature of 1intentional action, or 1s
.thé@fetically otiose*”¥. Although notions such as '"choice",
 Ubfeféfence” and "reason" follow from 1intending, none of
ihésé:is required as a distinct criterion for determining

intentionality.

Tn  tHé light of the breadth of scope of the meaning of
“désife”.evinced by the above terminological considerations,
th?;ﬁtility of the notion should be examined. Duff observes
-thétﬁf..; there 1s a broad philosophical use of ’'desire’,
'éﬁd am;omparab1y broad ordinary use of ‘want’', such that I
"qéi ﬁQEeSsarily desire or want whatever 1 intend ..."28<,

Ho@gyér,_'Brett avers that the philosophic analysis of

1177.7]bid. As Sistare points out, 1n the absence of an

T . admission of preference, we would need to look either
"at the agent’'s reasons for X or his intention to X 1n
..,order. to establish his preference for the occurrence of
X (at 103).

178.° Ibid 103.
179. ' Ibid 104.
180. Duff (n4) 78 . White (n3) 576 confirms this:  "...

.‘QDutside the law what someone desires (or wants) to do
-+ and what he intends to do frequently coincide ...".



ihtention does not regard desire of the consequence as a
fhéﬁéésary element: “... there is no compelling ground for
'inéisfing that desire must enter 1into every intention of
.ifh15 kind-..."*e1.

iTheihotion_of desire has been included in juristic analyses
:§f yintention as the differential between intention and
:Eféékiéssnesslaz, or intention and "unintention'"i®F, While
-iQil}iams Contedes that no English judgment defines intention
'{§Sf'involvihg desire, he considers desire to be the
5aiéﬁinctive feature in this regard, and proposes a
 ﬁ9p§£hetica1 example 1in support of his argument*®4, White,
ihdwéyéf, . criticizes his example for not drawing a
féi;tihctibn "... between what a man has it in mind to do and

I?Whai-he desires to do ..."+®%,

"181. Brett (n32) 89.
"182. White (n3) 578.
183, Williams (n29) 11.

184. .°'Ibid. Although this argument was offered in 1965, it
. . . is still relevant today. Williams’ hypothetical
_ example 1s based upon the case of Finney (1874) 12 Cox
Tl 625, in which an asylum attendant turmned on a tap which
-7 let scalding water into a bath, and so killed a patient

" . who was 1in the bath. The attendant thought that the
"patient had got out before he turned the tap on. He

was tried for manslaughter. Williams postulates the
-following situation based on these facts: "Suppose
" that the attendant had previously said to a fellow-
attendant: ‘This chap Watkins 1s a nuisance 1n the

i asylum, I will see 1f I can't get rid of him when 1
" bath him next’ ..."”. Williams regards such a remark as
.M ... proof of intention ie desire to bring about the
- ‘consequence ..." which would lead to a murder verdict.
- Yet in each case the objective conduct might be the
.- 'same and in neither case might it be initially certain
"~.that the water in the tap was hot enough to cause
... someone’'s death. Williams concludes that desire 1is
" therefore the determinative element which distinguishes
“'between intention and other cases.

" 185. White (n3) 579.

49
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‘:Turner defends the identification of intention with desire:

'bn_gAgaln, ‘a man cannot intend to do a thing unless he
v;de51res to do it. It may well be a thing that he dislikes
“ﬁolng, but he dislikes still more the consequences of his
'5hot dolng,lt. That 1s to say he desires the lesser of two
iév1ls,»and therefore has made up his mind to bring about
éthat one L maes, Ross observes that this defence is a
:"dublous Dne;y “... Understood in this way, ‘desire’ 1s not
 the d951gnat10n of a certain mental attitude which 1s the- .
Eba51s of certaln acts, but not of others. For irrespective
pr fwhat a . person decides to do, the decision 1s an

xexpr9551on Df the fact that he desires to do what he does

'5;;}.67 ‘It 1s generally accepted that a person can have
f”lncompatlble desires', or even "an intention which .
jconfllcts Wlth a desire”, which would undermine the equating

- of d951re Wlth intention*®®, As there appears to be no’

486.“Kennx s Principles of Criminal faw 19ed by J W C Turner
L (1966) 36. G H Gordon Ihe Criminal Law aof Scotland 2ed -
-(1978) 222, points out however that "... Intention ...
5 15 not just a species of desire ... to desire an end is
L to intend the means adopted for the attainment of that
”ﬁend even 1f the means are not themselves regarded as
jd951rable. Again, a man 1s said to intend whichever of
-two possible courses of action he adopts, even although
;t would be true to say that the way he acted was not
-the way he ’‘'really’ wanted, not the way 1in which he
’ﬂwould have preferred to act ...".

..A Ross "Intent in English Law" (1979 Scandinavian
“-Btudies in law 177 at 183 n8.

;Bafﬁﬁbrdon“ (n186) 223 cites the discussion of the
. relationship between intention and desire by the
Judicial Committee of the Privy Council in Lang v Lang
[1955] AC 402: "... It was there held that a husband
who pursued a course of conduct which he knew would:
JeadAto his wife's leaving him 1i1ntended her to leave’
‘him although he did not want her to go. Lord Porter
‘séid fat 428B], "A man may well have 1incompatible.
Ad951res.' He may have an intention which conflicts with-
fa_d951re. ie he may will one thing, and wish another,
ﬁas'when_he renounces some cherished article of diet in-
5ﬁthe interest of health. But ’‘intention’ necessarily:
‘connotes an element of volition: desire does not ...".:
" Despite his support for the use of the notion of.
“desire, Williams (n29) 17 concedes that "desire" 1is.




'fEHbiish‘éUthority for the proposition that intention implies
fdeéiréiaﬁd therefore that absence of desire implies absence
~f§f 3ﬁn£éntipn169, this would lend credence to White's
beﬁtiusﬁbn that the common concomitance of 1intention and
aaésire has mistakenly led to their identification and also

ftoffhe‘sqggestion of a necessary connection between them*<¢<.

ffhéthse of the notion of desire as equivalent to intention
:Has béen criticized on a number of other grounds. Buxton
quﬁﬁts'outfthat words such as "want" and "desire" have a
'rﬁhifting . meaning in ordinary speech, and are thus
tﬁﬁépbhopriate for legal use®®?t. Furthermore, he adds that
‘“:}1  an ascription of intention 1in a criminal case must
”Feféf.to the accused’'s mental attitude to the results of his
;ﬁwn'ﬁonduct el TETEL Mere wishes, preferences or longings,
 t§bité11y expressed in terms of the "language of desire'" are
:iﬁédéﬁpate_ and therefore "... whilst 1t would not be
-lpgitally impossible to talk of intention 1in the criminal
3iéwiin tekms of desire, such language would or might obscure

,ﬁhégeséential requirement that an intended consequence 1N

. M"«... too strong a word to use for the psychological
“'state: . involved in much conduct that passes as
vlintentional ..., )

189.- White (n3) 579, who also notes (at 578) that there is
5T'f“nQ intrinsic evidence that desire is the element by
...~ which "intention and recklessness differ. In South
. .Africa, the cases of R v Mini 1963 (3) SA 188 at 192; S
v Nkombani 1963 (4) SA B77 (A) at 896; S v Arnold 1965
_ ,j(2) .SA 215 (C) at 217, speak of "intention plus a
‘Y positive desire”.

190, Ibid 576.

}iQLE R Buxton "Some Simple Thoughts on Intention" (1988)
.-, 7 Ceiminal Law Review 484 at 493.

192 Ibid.
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thaf law:must be sought after by action rather than just

5hoped for or preferred ..."*%%,
AlthOQgh ‘the , ordinary usage of "desire" lends 1itself to
:equatlng the term with 1intention, "... there 1s an equally

52

'famlllar and narrower ordinary usage of these terms in which,

lwe contrast what we want with what we intend ..."*®2., These
lconfllctlng usages of desire create confusion in the law:®=,
lDuff moreover regards the necessary truth" that I want or
j'de51re whatever I directly intend to be an "empty truism" as
-"1t does»unot specify an 1independent criterion for the

-conc1u51on that the agent 1intends the desired or wanted

;result" .1t rather marks an 1implication of the logically
Vbrlor finding that he 1intends 1t*®=. He elucidates this
'v1ew as follows. "... We do not realize that an agent

;1ntend5 a result by realizing that he '"desires" 1t 1in this
\broad sense,‘ we say that he desires 1t because we realize
ffhat he intends 1it. If a legal definition of "intention" 1is
'to spec1fy the conditions or criteria by reference to which
>hourts may ~find that an agent intended a result, a

.definitidn"ih terms of’ 'desire’ or ‘want’ 1s thus unhelpful

193, Ibid.

194. Duff (n4) 78. "... I don't want to do X, but I've got
- 'jfto do 1t (as a necessary means to my end, as the least
+©_ avallable evil, as a duty) ...".

195 Ibid. “,.. If ’“intention’ is defined in terms of
0 - "'desire’ or ‘want’, it will need to be explained to

Juries (and perhaps even to judges) that these terms

©':are being used in their broadest sense; and there 1s a
'+ .danger that Jjuries (and perhaps even judges) might
»confuse the two uses of these terms, and wonder whether
,g‘an effect which 1s not ‘wanted’ 1in the narrower sense
=15 intended ...".

196.~Ib1d;

197.;1p1drj
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'eThewdﬁffering,meanings of desire that arise in respect of

'bfdinaky usage may perhaps be clarified by drawing the
Vdisfinttion between 1intrinsic and extrinsic desires. AN

'1ntr1n51c desire 1involves wanting something for 1ts own

sake, whereas an extrinsic desire involves wanting something:

as afmeans to something else, and not for 1tself**S, By
maklng .use of such a distinction, it 1s possible to
ereconc11e'the use of desire in the law with ordinary usage,
thlch equates intention with desire. Used in this sense, to
say’ that 1ntent10n involves desire 1s to say that to intend
.a result 1nvolves having either an 1intrinsic or extrinsic
_d951re_ for- it: all reasons for action, all 1intentions,
depend ultlmately on an 1ntrinsic desire for some end; but
_,my 1mmed1ate intentions may be structured by extrinsic

rather than 1ntr1n51c desires*<<,

198 Duff (n27) 54, An example of an 1ntrinsic desire 1is a
- ‘desire to stay alive or free from pain, while a desire

‘gjfor a painful operation is an example of an extrinsic

Q”fdeSirer " Beardsley uses this dual interpretation of
.‘\fdesire" to support the requirement of desire (the:.
‘ﬂiﬁwgnt condition”) as part of intention: "... I do not

-ffzin any way deny that one can do intentionally what he
. .wants not to doj I only insist that he 1s not doing it
“’{F;ntentlonally unless he wants to do it ..." (nlé6l) 168.

i99;jpuff“(n27) 54.




“INTENTION AND PURPOSE

lThéfterm_"purpose" has been used interchangeably with desire
fﬁo?ﬁéﬁbté’intentionzom. There has also been some discussion
fbwariters whether it is suitable to use "purpose" in this

way.

;Buﬁfdhn favours the use of "purpose" to denote 1intention
tbéééﬁséﬁ it ‘is bound up with an agent’'s actions, and
icdﬁéfitutésfhis reason for acting as he does=*?t,. "... These
;ESsehfial'features of the concept of purpose fit in exactly
'@iﬁﬁ the1fequirements of the criminal law, since that law 1is
':;DHCerned .+« With the agent’'s mental state in relation to
iiﬁé:éésuLﬁslof his own actions ..."=¢=, In Buxton's view,
Hithgééapproéch avoids the problems associated with usage of
ftbé’janganErof desire, by stressing that "... the intended

fQstéquen;e in law must be sought after by action ..."=®=,

;QQO,QSee,:for example, Ross (n187) 184 n9; Brett (n32) 89;
Lo Williams (nl1é) 418,

'201..Buxton (nl191) 493. Alternatively, a man’'s purpose is
T, 0L the result that he acted in order to bring about
et Buxton observes that "... we say a man’'s
purpose, not only because that is what concerns us
... here, but also because that is the primary use of the
Lffwdrd’ purpose. To speak as we sometimes do of the
7 “purpose of an object (eg the purpose of the buffers is
. to stop the train running on the platform) is either to
.;make a compressed reference to the purpose of the maker
“of the object or to use a figurative extension of the
_‘pkimary meaning of purpose, by referring to what the
‘object notionally seeks to get done ..." (at n44). R
~Goff "The Mental Element in Murder" (1988) 104 The Law
"I Quarterly Review 30 at 42 observes that the best
‘f“‘synonym' for "intention" is "purpose'. He cites
‘”thict}onary definitions in support of this submission.

‘202" Ibid.

 203.° Ibid 494.

54
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'3Wiiiiéﬁ§‘has argued that purpose 1s not superior to desire
. a5 a synonym of intention because purpose implies desire=°%,
 iBuxtDn concedes the point ("... at least 1n the weaker sense
giof the word desire... "), but argues that 1t does not follow
 Ffrom thlS that purpose and desire share the same meaning=%=.

?It is his view that the concept of purpose adds to "mere
}p951re Aa recognition of the fact that intention requires
;Qmore than a wish or hope, and that 1t must also consist of

j’é:\ri‘.,_{act" or "other external element"=¢s,

fiThe Engllsh Law Commission included the notion of purpose in
'fthe "fault elements" of the 1985 Draft Code, as a synonym
Efqr;d}rectblntentlon, in the following terms:

-;.. [A] person acts 1n respect of an element of
an offence - ‘purposely’ when he wants 1t to exist
LOF OCCUr ...'"=%7,

 Her§er the members of the Law Commission who drafted the
Code were apparently unsure of what to do with the notion of
;purpose as no offence in the Draft Code itself was defined

'fasuzrequlr;ng purpose=~s, Significantly, the 1989 Code

”204._w111iams (nl6) 418.
’5205. Buxton: (n172) 494 n46.

3206. ijd;‘ Buxton cites Williams (nlé) 418 when he says

S eehat ... intention, for the lawyer, 1is not a bare

s ..iwishj’ it is a combination of wish and act (or other
©. . -external element) ...".

1207;j0uff'(n27) 26. In terms of the 1985 Draft Code, a

. person acts “intentionally" in respect of an element of
H"an,0f¥ence ... when he wants 1t to exist or occur, 1is
..aware’ that it exists or 1is almost certain that it
)LexiSts”or will exist or occur ..." (cl 22(a)).

v;?QB;;?bid, ' The codifiers did however cite two minor
‘:i " offences proposed by the Law Commission which would be
fﬁdéfined in terms of purpose (para 8.12).
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abéﬁdénéd .the distinction between purpose and intention,

mérgl}fusingbthe term "intentionally"=°%,

9 3ﬁﬁbEﬁrof writers have sought to distinguish purpose and .

iﬁteht;qd(, Austin observes that when I am acting for a 

pQﬁébge;:wthis will be known to me as the actor, as arev
iintenfibhs,: and will quide my conduct=**<, Moreover a .
f,PQ}QdQ? Q111 influence the forming of intentions=t*, Austin
Qiéhs”purﬁoSE‘as “... something to be achieved or effected
ésla{fesult of what I'm doing ..."=*= and that often purpose.
ébnéisféfof an actor placing herself 1in a position to be °
'abiéi.tp continue with the next action. He points out
hohégéFithat an actor need not have any purpose in acting;
évén;inxenﬁionally213, ... I act for or on (a) purpose, I
;athigvév.it;v I act with the intention, I carry it out,
'rééii?é it'..;"214. Austin’'s views may be related to those

dnghécombe, who points out that any particular conduct may”

209;:1bid, The 1989 Code provides that "... a person acts
cief 0 ldntentionally © with respect to

#?ﬁi)  a1 circumstance when he hopes or knows that it
e AT exists or will exist;

7 i(ii)  -a result when he acts either in order to
S bring it about or being aware that it will -
..occur 1in the ordinary course of events ..." .

(cl 18(b)).

21031J"L Ausfin "Three Ways of Spilling Ink" in J L Austin i-‘
* S Philosophical Papers 2ed By J O Urmson and G J Warnock
;l';kﬁl976) 272 at 285.

211. Ibid.-

212}f1bid; He gives examples: "... like the death of my 
ﬁjg;hgnt,?or»the sickness of the penguins if I did indeed
.+ feed them peanuts on purpose ...".

ZLS}fIbid - 286. Austin cites the example of '"feeding
.. ostarving children" as a case where the actor need have

~.» no purpose.

214, Ibid.




have a whole series of purposes, each slightly more remote

than 1ts predecessor=*t*%, Brett views it "... gQuite proper

to speak of any one of these as the speaker’'s intention, .

although hlS desire may be concentrated only on the ultimate

obJectlve.’ The intermediate objectives may not be truly"

dESlFEd, but may be contemplated and accepted because they'

appear to ‘the actor as the only effective steps towards

brlnglng about his desired aim=*e,

whltei amp11f1e5 some of Austin’'s arguments. He observes

that

“intention and purpose are different in nature::

1ntentlons, like plans, may fail to be carried out whileo

purposes, -like aims and objectives, may be unachieved or

fall

‘to. be accomplished=:17, Thus, purposes do not imply

‘1ntentlon5 ~and vice versa=1©, White avers that one’'s

purpose in 'doing something is one’'s reason for doing 1it;

therefore to use the word "purposely'" 1in describing one’'s

actlon 15 to imply that one had a reason for doing it and

consequently, by specifying purpose one 1s giving an

explanatlon219 In contrast, the intention with which one

performs an action is not necessarily a reason, and thus to

v

215

216,

fspec;fy~van, intention does not necessarily mean giving an’

-Brett - (n32) L 40) cites Anscombe as part of his
ffdlscuSSLOH.

Ibid,“ "Desire" 1s used in this passage to signify real

“(actual) intent. The deficiencies of "desire'" as a
“‘synonym of intention in general have been discussed

218

;fabove, at 45-53.
7. White (n3) 573.

Ibid. "... Neither wunintended purposes nor non-—
purposive intentions are impossible. If I purposely
drop a catch, I do this intentionally; but things may
serve useful purposes which it was not intended that
. they should serve. Even if my purpose could not have

abeen,unintentional, a purpose can be"
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‘explanation==v,

-iS?;Qmmohly interested 1n those cases where 1intention and

_DQ%bpse coincide, as when a man 1intentionally kills or
tasSgults another or does so with intent, that jurists, like
55h3fosbphers, have "“... confused a '

:ipeﬁtity-...“zzl.

“ 220 “I_D.ic/'..‘ o

221..°Ibid 575.

White concludes that 1t 1s because the la&

coincidence with an

o8
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~“INTENTION .AND FORESIGHT

»?Aftnouoh’iforesight has been widely identified as a
‘constltuent element of intention, a number of writers have
:been: concerned with drawing a sharp distinction between
;these notlons, and have consequently rejected foresight as
tan equ1valent concept to 1intention. These theories would
;llmlt the: concept of intention to actual (direct) intention,
_constltuted by the aim or objective of the actor 1n acting
;as he ‘does, .and they thus equate intention with "intending"
Jan effect (which forms part of the reason for acting), and
‘éeek to exclude "intentional" effects (expected side—effecte

'of actlons) from the realm of intention.

'Buxton holds the view that a distinction should be drawn
1between intentional action and an 1intended consequence of.
VJactlon, in" that 1t 1s only the latter with which the
ttrlmlnal law ought to be concerned===. He states that "...
,:the concept of intentionally acting, or intentional action,
'icannot adequately express any requirement for conviction of
‘fqualltles .additional to the need to establish the
voluntarlness of the accused’'s actions, and equally the
'concept ;sva defective tool for discriminating between the
oifferent epecific states of mind that may be comprehended
;unqen?generalystatements as to mens rea ..."==%, Kenny ' s
'tnfluential analysis finds a place for foresight 1i1n the
contekt of intention only as a Jjunior partner of desire;b
»hlS antlpathy towards equating foresight with 1intention 1i1s-
'Jclear from his statement that "... one may do an act
'iKnowgnglyf'without intending 1its result, 1f one does 1it.

;Qﬁtnoot.wenting to ..."=2=4, As Miller observes: "... Thus,
;222 rBuxton (n191) 484.

'223¢gfbidf486.

;224,;Kenny:(nié7) 194. At 148, Kenny remarks in regard to

foresight that "... the principle that a man intends
“all the consequences of his actions which he foresees '

T



“fginfélkinténding entails wanting, an agent may very well
ijféséé that his doing X will certainly (or probably) have

ﬁ;éiitgfconsequence Y without thereby intending Y ..."==2,

60

;Kénnyfsfscheme of intention 1s supported by Miller==e andv

‘Lyons==7, -

:Keth? idéntifies three reasons 1n support of drawing a

Qﬁiétihﬁtiohmbetween intention and foresight. In the first -

biaté;iﬁévpoints out that there can be cases where society’s
_{ihtéf?sts .wou1d be better served if there were a "..

Tgréater deterrent penalty attached to intentional harm than

ftp;'hetkless homicide ..."==8, Secondly, he raises the 

‘%;épbears "to the layman far too sweeping ...". In

 ?support of this statement, Kenny cites the example of a

martyr: "... When the Protestant martyr Latimer

“TPﬁfefusetho recant his beliefs he foresaw that he would

" .'be burnt as a heretic. Yet it would be absurd to say

:that he refused to recant in order to be burnt or with

'ffthe intention of being burnt ..." (at 149). Kenny also

'ﬁfﬁfites'the example of a hangover: "Feeling miserable, I-

Amay deliberately get drunk. In doing so, I foresee

‘that I will have a hangover; but I do not get drunk in

1;yorder'fto have a hangover, or with the intention of

‘“_f?bringing on a hangover ...".

 22§}fA'R>Mi11er "Intention and Practical Reasoning" (1982)
'%‘3&9L*Mind_106.

,2263 ibid:- Miller supports Kenny's view, although he very
~”f?gént1yjdissents where Kenny claims that there may be
v.’cases .in which the consequences of a given act are not

‘only foreseen by the agent but wanted by him as well,

‘~and - are nevertheless unintentional.

"227. R’ Lyons (n125) B84 ff. White (n3) 581 states that

: Qﬂqeither intention nor foresight imply each other.

228 ... Kenny (n167) 159. He cites the following example: In
'-f-ﬁﬁ*drder to prevent Paul being in town on a particular
-“day, Peter can kill him, thus making absolutely certain
. of his absence, or incarcerate him in a solitary spot,

. Y.reducing the certainty of his absence, but also taking

“a serious risk that he may die before he 1s rescued.
f?Kenny‘s \reasoning is that a distinction between
_intention and foresight would provide a greater
iVihcentive to Peter to choose the second method, as the

'i“first~method would be punished more severely. However,
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i“d;aihéfy language argument: intention should have the
 Same meanlng in the law as it does in ordinary language,’
fthat 15,; for951ght should not be 1included within 1t==%,
:Thlrdly, Kenny avers that "... there often appears to be é.
lclear »moral distinction between intention and foresight

éwhlch - may be desirable that the law should reflect

“‘ —n*n
. e

"fiRiCFDss and P A Jones An Introduction to Criminal Law

. bed (1968) 41, state that "... some such notion as
~~ oblique intention is essential for law and morals
'flb9cauSe ‘there are many situations in which the agent.

. who acts with the knowledge that certain consequences

i ,‘w111 probably ensue 1is just as blameworthy as the man

'“j‘:who aimed at producing those consequences ..." (cited

=+-".in H Oberdiek "Intention and Foresight in Criminal Law"

4@5(1972)‘81 Mind 389 at 394).

’229.?Jbid:‘160. Cf Oberdiek (n228) 394: "Philosophers
. .excepted ... people do not usually bother to draw a
‘sharp distinction between what a word means and what it
-l amounts Q. Confusion need not result. In Smith

([1960] AC 290) for instance, the trial judge very
”Nlikely meant - and was taken to mean - that, from the
~legal point of view, foresight gamounts to intention;
3fofe§een and intended consequences, that is, are to be
‘' treated alike ...".

230.; .Ibid. Kenny seeks to distinguish between acting

" +"knowing. that" something will happen and acting "in
Lofdek to" bring that thing about. He 1illustrates his
fihéorY-with'an example: "... Consider the case of two
',fhurses, each of whom 1is in possession of a poison and a
- '‘pain—-killing drug which are 1indistinguishable to the
Jeye and have in some way been mixed up in the medicine
‘~{cabinet so that she does not know which 1s which.
- »Nurse A gives a pill to her patient, whose money she
fgstands to inherit, hoping but not knowing that it 1is
- the poison. Nurse B gives a pill to her patient, who.
“"is 1in great agony, hoping but not knowing that it is
ﬁthé“pain—killing drug. Neither nurse 1s blameless;
“but: most people, I imagine, would feel that there was
‘i an important moral difference between the actions of
“che‘two, even if the patient dies ...". Lyons (n227)
£89 ‘'supports Kenny’'s view. T Baldwin "Foresight and
ﬁ,RespDn51b111ty (1979) 54 Philosophy 347 at 353
,c0n51ders this moral distinction to be dubious,
”fhowever. He postulates that "... a man who desires
- ~.harm for others shows, in a perverse way, more respect:
" for them than a man who simply doesn’'t care about the
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Deepiﬁelhié attempts to distinguish between intention ano
fqgéétéhf’; Kenny 1s wunwilling to wunequivocally exclude’
foreEightTfrom playing a role in regard to intention. Kenny
reopiree‘that~concomitants or side-effects of an end or an -
ééﬁ;bﬁf[thémseives be "... both foreseen and desired andr;
éqéﬁtép _ae‘ ends ..."=%1 in order for the purposes of
rliebiiityf(thét is, that the concomitants or side-effects -
are 1ntended in their own right). He makes an exception'
wlth regard to side-effects however in so far as "“chosen
imeane fare concerned "... If [the agent] chooses a means
'whlch has “a- certain side-effect knowing and wanting this-
~51de effect then i1t seems that he intends this side-effect, B
'lf that 15 hlS reason for choosing this means rather than-
another, even though he would never have performed the
actlon at all were 1t not a means to his original purposel

Although Kenny manages to remain faithful to bhis .

concept of intention premised upon desire by adopting thiet

’approach “he concedes that a further exception 1s

-ﬂww;

necessary*- . ' He adopts the words of Hart 1in equating

:Vfor:them than a man who simply doesn’'t care about the .
jnérmjﬁhe' knows himself to be doing. Other people’s
‘interests at least enter into the former man’'s desires
.. .reven . when he considers only how he can harm them,
-kf“;ﬁwheceas'the latter man appears as totally indifferent -
e to. them. The former man has at least some social
';aWareneSS, albeit a very corrupt one; the latter man
H;S a monster ...".

;Ibld 156 “... as in cases of killing two birds with
S',(:ane stone LN

232 ,Jbid,”’ "Kenny distinguishes between "necessary" and
c oM echosen  means: "e.. If there 1s only one means of
'dChievingfthe agent’'s purpose then these are necessary.
i means, but if the agent believes that there 1is more
~than one way of achieving his purpose then the means he
'adopts are chosen means ...'".

i_Ibld.ﬂ,w Kenny refers to the case of the "eccentric

surgeon wishes to remove P’'s heart completely from P’'s
Ubody in order to experiment upon 1it. D does not desire’

‘surgeon”. In this case, D, an eccentric and amoral’
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& ore51ght with intent where "a foreseen outcome 1is so

?immedlately and 1invariably connected with the action done
,athat the Suggestlon that the action might not bhave that
eioutcome would by ordinary standards be regarded as absurd or
?5uch as ;Dnly a mentally abnormal person would seriously
eaen;eftaln .o =TS,

.EKenny motivates drawing a distinction between intention and
-ejore51ght on: the grounds that "... a state of affairs 1is
:hore llkely to come about, other things being equal, 1f we
Tset out to_ brlng it about than 1i1f we merely passively/_

W,foresee 1t as a likely consequence of our other projects

5?;,“’5, therefore allowing greater deterrent penalties to be-
Ettached to an intended act=®Ze, However he acknowledges the
Epersua51veness of arguments against drawing such a.

P's 'death (being perfectly content that P shall go on
. living if he can do so without his heart) but’
g?ecognizes that in fact his death is inevitable from’
the operation to be performed (at 149). Kenny thus-
~identifies the need to have a scheme of intention whlch
%;ncludes such a case.

j234;j1bid. 'The passage cited is at Hart (n31) 120. Kenny .
o ‘observes that though the layman’'s conception of
intentlon "... does not have sharp edges ...", 1t 1is
Zcoherent and "... most cases are clearly on one side
L or the other of the blurred line it draws ...".

lzss;f?bid‘;sa,

Kenny ‘substantiates his view by referring to the issue
“of taklng precautions: "... The purpose of the law 1is
j:to prevent Q, and Q is much more likely to occur if A
";s done 1in order to bring about Q than if A is simply
4done “while Q 1s foreseen as more or less probable.
ﬁecauee,efor instance, the latter activity, unlike the
former, 1s compatible with taking precautions against
the occurrence of Q ..." (at 158). Kenny further
;qubetantiates his view in terms of effort to accomplish
the ‘result: “... Moreover, 1f A 1s performed and Q
vfdpee not in fact occur, then in the first case [where A
is .done in order that Q should happen] A is likely to
“Qbe repeated until Q@ does occur; not so in the second

236
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dlstlnctlon,'in respect of results "foreseen as certain'=x» -
and,rwlth regard to the diminished incentive to take
precautlons if the law were to distinguish between 1ntentlon»

and for‘e'slght:’S

ﬁA number' of writers including Williams and Sistare

accommodate fore51ght in the scheme of 1ntention 1in the

QUlSE ‘of obllque intention": a person can be held to
1ntend an unde51red event that "... he knows for sure he 1is
brlnglng - about e ETET, Significantly, Buxton also

acknowledges that there 1s a place for oblique intention,

although he_ considers 1t to be 1limited to the crime of

'murder,‘and of extremely limited application=4<,

s

In‘evaluatlng the notion of foresight as an equivalent of
1ntentlon,11t is 1nstructive to make reference to a moral

doctrlne and a philosophical principle which have been

‘w}nftuentlal.in this regard.

The moral doctrine in question 1s the Catholic doctrine of
the Prlnc1ple of Double Effect, in terms of which "... evil
know1ngly brought about might be justified (depending on the
c1rcumstances) but evil that 1t was the actor’'s purpose to

brlng about can never be justified ..."=%*., Thus the former

*23?ﬁflbid LS?Q "... For if it 1s certain that O will follow

" the performance of A, then 1t 1is no more likely to
‘Wiollow from doing A with the intention of doing B than
;3fkom‘d0ing A without any such intention ...".

.Ipid.s - "... And 1if the law did distinguish between
‘intention and foresight the incentive to take
_‘precautions would actually be lessened, since the agent
'would“know that even 1f no successful precautions were.
faken, he still would not suffer the supreme penalty

. Williams (nle) 418 ff. Sistare (nl72) 94.

©240: 'Buxton (n191) 497.

Fﬂoore’(n57) 247. Sistare (n153) 107 gives a slightly
1different perspective: "... events which would be
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results',";.} are not so much permitted consequences of
:conduct as eventualities to be morally endured; the effect

'1s;ft further distance the agent from the taint of

b3

admlttedly ‘undesirable results el A= The doctrine

typlcally operates in relation to killing in circumstances
_where the actor engages in some other purposive activity and

knows that death might occur tangentially=4=,

Anscombe is' a proponent of the Principle of Double Effect.
:Her essent1a1 argument 1s that any deontological ethic
requlres that some moral distinction be drawn between
'results that ‘are directly intended and those that are only

»obllquely intended, on pain of incoherence in its '"absolute"

Imoral prohlbltlons244 Anscombe views the denial of this

,prlnc1p1e as the corruption of non-Catholic thought and its

‘abuseg the - corruption of Catholic thought, both with -

 disa5tngs consequenceszqa.

The Prlnc1p1e of Double Effect has however been cr1t1c12edv

by certaln writers. Hart views 1t as "... the result of a’

‘x_:ffproscrlbed as objective aims or means to aims are
, . - treated as morally ineffectual if they are necessary
"I‘QSﬁde,effects of a morally approved aim ...". She uses
*;fiheffectual” rather than "permissible", because the

hdbttrine suggests that these results are not entirely’”

..ascribable to the agent (at 108).

242, Sistare (n172) 108.

.24§ggEletcher (nS) 257. Sistare (nl172) 108 provides an:
- ‘7.example of the functioning of the doctrine: "... Hence .

. the physician who destroys a foetus in order to save

x?the woman’'s life has killed the foetus (impermissibly);"
but the physician who performs a procedure which saves

ivfthe‘woman and causes the death of the foetus as a side:

t?ffieffect has not killed at all ...".

244.uMDDFE (nS9) 247 né. Anscombe’'s views are supported by
' “C'Fried "Right and Wrong - Preliminary Considerations"

_Ethics (1977) 159-168.

285. Anscombe (n125) 54.

h¥%1975)“5 Journal of Legal Studies 165-206; J L Mackie!
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légéiistic conception of morality as if 1t were couched 1in
the form of a law in rigid form ..."=%<, Sistare states
;thdfﬁ the ‘distancing function of the doctrine of double
effect is inoperative in law, and she further argues that it
is alsb Ainoperative 1in ordinary moral Jjudgement=4~, She
-pbihté out that there 1s a negligible moral discrepancy
'Bétﬁéén éiming and foresight of practically certain effects,
which'.éhould not be reflected 1in differing mens rea

categories or modes of responsible acting=4S,

.fheé-hhilosophical principle referred to earlier 1is the
'ﬁﬁihciple “_of diffusiveness of intent, postulated by
Ch;éﬁb;mzaé, ‘According to this principle. "... 1f (a) a man
nacts;With the intention of brimging 1t about that P occurs
_aﬁd ifv(b)'he knows or believes that 1f P occurs then the
‘Cbnjhﬁttive state of affairs, P and Q, also occur, then (c)
hé“étts with the 1i1ntention of brimnging 1t about that the

conjunctive state of affairs, P and Q, occurs ..."=%2,

'Howevef, writers such as Pitcher reject the validity of the

diffusiVeness principle==*, while others have called for

246. Hart (n31) 125.
e \

247. Sistare (nl172) 110.
'248.. Ibid.

24@.'R M Chisholm "The Structure of Intention" (1970) &7 lhe
" -"Jaurnal aof Philosophy. 633.

2501:Ibid '640, where at n4, Chisholm suggests that the
' "diffusiveness principle could be used to Justify J M

. Baldwin's definition of intention: "... The purpose in
J'view of ‘any action, along with all the consequences of
; the action, so far as foreseen to be certain or

. probable ...".
251,'G>PitCher. "In Intending and Side Effects" (1970) 67
-~ " The Journal of Philosophy 659 at 663 ff, rejects the
lack of distinction between "intention" and

o, ."knowledge".



imajaf' eméndations of that principle===, Furthermore, 1n
»ﬁefﬁs of Chisholm’s analysis, the "diffusiveness of
.ihlenfion“ clashes with the principle of "non—-divisiveness
;of;'intention“, and therefore Chisholm's support of the
diffusiveness principle 1s somewhat tentative=%=, It 1s
~§ubﬁitted however that the diffusiveness principle 1s 1i1indeed
ufunctfonal»and appropriate within the context of intentional

fageﬁty.

 Avnumbér‘Df writers have supported the equating of foresight
F,Qitﬁ intention. Hart favours the position that the law

'shopid “... neglect the difference between oblique and

;?52. J ™M Boyle and T D Sullivan "The Diffusiveness of

Intention Principle: A Counter—-Example"” (1977) 31
Philaosophical Studies 357 at 358 provide a counter-—
example to the diffusiveness principle: Peter, a

severely handicapped adult stutterer attempts to speak
" in defence of his dead father's honour, which has been
. --unjustly impugned. "Now what do we want to say about
- this case and others like it, where the agent struggles
.against the unwanted but practically inescapable
= concomitants of an intended act?" It may be submitted
.~ however that the counter—-example does not defeat the
"diffusiveness principle. I1f Peter knows he will
 stutter, that it is an unavoidable consequence of his
"speaking, can he be said not to intend this? It 1s
-~ certainly not his desire to stutter, he no doubt wishes
.that he will not stutter, but in acting as he does when
", he rises up to speak, his foresight of the certain
“fjconéequences of his act renders his actions
.-intentional.

:253;"Chisholm (n249) 640 cites the principle of non-—
7 - divisiveness of intention: "... from the facts that
‘f(i) a man acts with the intention of bringing about a
L certain state of affairs and that (11) he knows or
- ‘believes that that state of affairs entails a certain
.- other state of affairs, it does not follow that (iii)
~ he acts with the intention of bringing about that other

“state of affairs ...". This casts doubt upon the
.diffusiveness principle. Chisholm avers however that
-1t 1s sufficient that the consequence 1s at least a
‘part of what the actor 1intended - "... we may say this

_Qif‘we define 'a part of what he 1ntends’ as any state
.-.of affairs he thinks he will bring about in bringing
;about what he intends ..." (at 640).

7
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zdlrect ‘intention ..."=29, He finds supports for this view
1n a‘feature shared by these two notions, "... which any
system of assigning responsibility for conduct must always
zregard as of crucial 1importance ..."===, He contrasts the
faéts of the Desmond case with a case of direct intention:
in fthe case of Desmond, 1in an attempt to 1liberate two
Comrédes, Barrett, one of the accused, dynamited the prison
Waiit:outside"the area where he mistakenly believed they
W6Qfd bé at exercise. Though the plot failed, the explosion
resulted in loss of life. In terms of Hart’'s hypothetical
>tase,zBarrett shot the prison guard in order to obtain from
h1m the keys to release the prisoners=2s, Hart concludes

that in both cases, in so far as the agent "... had control

'Dyer.the alternative between the victim’'s dying or 1living,
his”gbgigejtipped the balance; in both cases he had control_
6yéff§hd may be considered to have chosen. the outcome, since
‘he'consciously opted for the course leading to the victims’
deaths Whether he sought to achieve this as an end or as a
means to his end, or merely foresaw 1t as an unwelcome
_consequence of his intervention, 1is irrelevant at the stage’

of conviction where the question of control. 1s crucial

”237
.

/254. Hart (n31) 121. Hart follows the Benthamite view of
.. “oblique intent, that is, he regards oblique intent as
rencompassing foresight of probable consequences. Brett
(n32) 95 concurs, accepting foresight of probability as
- sufficient for intention. B Aune "Intention and

Foresight” (1966) 63 Ihe Journal of Philosophy 652 at

‘ 653 also accepts foresight as an equivalent of

. “intention, although he is a proponent of only foresight
" of "certainty" being sufficient.

255.. .Ibid.

~256:'Ibid. The "Desmond case" 1s the case of R v Desmond,
"+ - -Barrett and Others (The Times 28 April 1868).

'257. Ibid (my emphasis).



;Thesé‘key concepts of control and choice re-emerge 1in the
Tviéhs of other writers. Writing 1in 1907, Sidgwick supports
Qliability for foreseen harm under the head of intentional
fﬁfohédoing by emphasizing the chosen nature of the
_chﬁsequénceszaa. He 1ncludes wunder intention all the
f;bnséduehces of an act that are foreseen as certain as
'~pbs§ib1e: "... we cannot avoid responsibility for any
 fbkéSeén bad consequences of our acts by the plea that we
gfeft no desire for them, either for their own sake or as

_means to ulterior ends: such undesired accompaniments of
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Vtﬁe]desired results of our volitions are clearly chosen or.

willed by us"=°%,

uBalﬁwin‘points out that Sidgwick’'s remarks are consistent
.?with the. writings of Austin and Bentham on the subject=<<«,
7Heéfﬁroceéds to take 1issue with "... the philosophical
;ckiﬁics of the principle that foresight 1s sufficient for
fes§Qnsibility ...", Anscombe and Kenny=<*. Thus, following
Vthé érguments of these writers "... if one takes 1intention
Etbrfbe necessary for responsibility, an agent 1s not
{Tééponsible at all for the foreseen but unintended
f;oﬁséquences of his actions. Yet this conclusion 1is absurd

R

PN =L Baldwin favours the concept of choice,

f?SQ-,H Sidgwick The Methods of Ethics 7ed (1907) 202.

- '259. Ibid. Anscombe (n125) 34 ff has criticized Sidgwick’'s
© . definition of intention, but Baldwin (n230) 347 points
‘out that Sidgwick '"was only following an established
pattern of utilitarian thought ...".

260. Baldwin (n230) 347.

261, Ibid 350.

262; Ibid 351. Yet neither Kenny nor Anscombe exclude
¢ .  foresight from their schemes of intention. As we have
‘seen above (at 62-3) Kenny makes a number of

. concessions to foresight. Anscombe (N102) 59 observes
7 that "... it is nonsense to pretend that you do not
“intend to do what is the means you take to your chosen
.oend LM, Baldwin postulates that the principle that
;fintention is necessary for responsiblity ought to be



i%yndéfétahding a choice to be a practical deliberation. "...
?ﬁﬁe;efaiﬁ that a man is responsible for those consequences
'ioffﬁié.actions which he chose to bring about is, therefore,
,fﬁhé;qlaih that a man is responsible for those actions which,
;wheﬁiﬁe deliberated what to do, he realized he would perform
ﬁwéré‘hé to do what in fact he did do ..."=eF, Moreover an
éagenﬁ cannot avoid responsibility for the consequences
:foréséen‘in those deliberations just by pleading that those
E';Y4c‘cu"1—'=:,-e‘:c;uer‘c»ce_s were not wanted by him, that he did not intend
théﬁ;"“... For he made his choice in the light of his total

~assessment of the situation ..."=Ze4,

ibeéfdﬁék also states that the law should treat intention and
”'fbfésight-alike,-although he seems to elevate the concept of
?Ephfkoi:'as determinative=e=, Possible objections to
‘tféétiﬁg“fofeseen consequences as 1ntended (such as: that
”tﬁeutask_bf jJuries would be unnecessarily complicated, that
fﬁhéfdbtion of recklessness would be obliterated, that the
;intimate relationship between law and morals would be
fgndérminédland that it would result in a failure to maximise
TﬁHe ’6éterrent value of punishment) are all raised by

 Dbe?diek, who dismisses each as unfounded=ee,

ﬁMcAJiéy grants implicit recognition to the concepts of
”&pdtrdl;and choice within the context of murder when he

;poses the question: «.»« Can 1t be seriously doubted that,

:}irejected, in favour of a scheme of mens rea in which
. intention and foresight would be separate, but equally
. sufficient, conditions for responsibility. This

»,"suggested development 1is unnecessary though 1f the
o concept of intentional agency is correctly applied.

263. Ibid..

264. Ibid.
265, Oberdiek (n228) 389.

.i2Q6§QIbid 395 ff, for a discussion of these objections.
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boséé?thé_question: "..., can 1t be seriously doubted that,
frbm the boint of wview of their capacity and gpportunity to
{axgid_causing death or serious 1injury, there 1s no material
fdifference between the defendant who 1intends to kill or
EgribUSIY injure someone and one who realizes that he 1is
likéliytd do either of these things and decides to run the

. risk of doing so ..."=e7,

'ihdeéd, as: Graham avers, things can be done "intentionally
veYén When.not intended”, 1n that things brought about as
 f0ke$een avoidable consequences of 1ntended doings are
thehsé}ves done 1intentionally=<® Graham acknowledges that
‘something could be a consequence of an intended action and
‘xéﬁfbe done 1inadvertently, accidentally or by mistake and so

'be_Qnintentiona12°9. Moreover, he observes that things done

‘267 .. McAuley (nB2) 97. It is submitted that the concepts

" . "capacity" and "opportunity to avoid" approximate the

‘concepts of choice and control. (The emphasis is
mine) .

ZbQQ‘G-CGraham "Doing Something Intentionally and Moral
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" Responsibility" (1981) 11 Canadian Journal of.
" Bbilosophy 667 at 668. Graham (at 669) defines
- foreseen consequences ('"results of things done with the

‘intention of doing them"”) as "events the agent knows
“will . occur as parts of the total state of affairs that
~:results from doing as intended ...". Furthermore (at
.. 669) he defines avoidable consequences as '"... foreseen
s consequences the agent knows will occur only 1f he or
" she does as intended, and does not refrain (but could
“srefrain) from doing as intended ...". Graham proceeds
‘oto cite an example to illustrate these concepts: Y.,
ffA doctor intends to examine a diseased patient, knowing
"that thereby he will expose himself to the patient’'s

' ¢q;5ea5e. He does not i1ntend to expose himself to the.

igdisease. He intends only to examine the patient. And
.+ .he knows he can avoid exposure by refraining from doing

>-ga5 intended (examining the patient). But he does as
< 1intended. He examines the patient, which is
intentional because intended. He thereby also exposes

" himself to the disease, which he does as a foreseen
.;anidable consequence of doing as intended ...".

?69¢~fbjd. "... An example would be if, 1in passing the
: .- sugar, I knock over a cup of coffee and spoil my host’'s
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'Simpi;'asﬂforeseen consequences of intended actions are not
‘nédééséril},intentiona127°. Nevertheless, Graham postulates
‘fﬁét}‘cdnsequences brought about as foreseen avoldable
 EOh$equénce5' of intended actions should count as
fintehtiona1271. He substantiates his argument as follows:
?}.;.Things done as foreseen avoildable consequences are not
dbnéw->qnintentionally, or at least are not done
.ihaHvErtently, accidentally or by mistake ... this 1s
,be£QQSe things done as foreseen avoldable consequences are
yQQHe;Qﬁfh expeCtation or foresight, and so the agent 1is not

surprised when they occur ..."=7=, However, not only are

‘fSuit. I do not intend to spoil the suit, but doing so
1s still a consequence of doing what I intend. For had

I not intended to pass the sugar and thereby passed the
.~sugar, I would not have spoiled the suit.
__Nevertheless, I did not spoil the suit intentionally

270gufbid.f "... Suppose Goliath Davidson will miss an
',@;mpoftant appointment, 1f he does what he 1intends -
swowhich-1s to take heroin - and he knows 1t. But suppose

*_further that he 1s addicted to the drug, and hence he
“cannot help but intend to take and thereby take the
~.drug. This means he cannot refrain from doing as he
'?intends, and so cannot avoid missing the appointment.
. Then .1t seems Goliath takes the drug intentionally,
. that he intends to take and thereby takes it. But it
seems he does not intentionally miss the appointment.
"7 This 1s because he has no choice in the matter. Given
ghé”szt take the drug, he must miss the appointment.
: It's beyond his power of decision ...". Graham regards
“.«taking the drug as intentional despite the fact that

V'aGoliath has no real choice. He motivates this in two
. ways: first, he avers that 1in relation to the drug-
-'taking there 1s a pre-empting consideration - that he

 fintehd5 to take and thereby takes the drug, therefore
‘_Jtaking the drug should count as intentional; secondly, -
‘ ‘jGraham_ subscribes to the theory that people can be
* .l causally necessitated to perform intentional doings.
(At 670 n2).

271. Ibid &70.

272 Ibid. " On the other hand, things done
S inadvertently, accidentally, or by mistake are done.
without expectation or foresight, and so the agent 1is
.surprised when they occur. Thus, the doctor expects
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'ﬂ”foﬁéseenﬁ avoidable consequences of i1intended actions not
’.gnintentidnal, they are 1in their own right intentional -
;Ey§nzwhen‘they are not done with the intention of doing

:f“tﬁé@é’3. _ "... This 1is because agents are able to avoid

?*fhémﬁib} refraining from doing as intended, and they know
"ifﬁis{. Yetkthey reject this option, and do as intended, thus
.aék *iéastf7tacit1y deciding to bring about the foreseen
3@véidable- consequenceS of their 1intended doings ..."=74%,

 $Gfahém>c6hc1udes that the distinction between doing what one

f:ihienﬁs ahd bringing something about as a foreseen avoidable

.ﬁdnséqqente of doing what one 1intends (an "intentional

ﬁdbiné“) cannot be used to exonerate the agent acting with

‘”tfnot: expect to spoil my host’'s suit 1n passing the
sugar, and am surprised when I spoil the suit ...".

+273. Ibid.

1'274;»Ibid. It should be noted that on Graham’'s analysis the
<77 actions of the doctor in exposing himself to the
disease may be performed with resignation; as typical
'~of a:person who knows he ought to do his duty, and who

- therefore chooses to do his duty while unhappily
"'electing the consequences involved in doing his duty.
.. Therefore, although he at 1least tacitly decides to
" expose himself to the disease, and thus does so

< intentionally, he in no way intends to expose himself
7 .to the disease. (At &671).

- Further examples of intentional but not intended doings
‘. may be found in the exercise of complicated skills,
s -+ 1like playing the piano. Al though a concert pianist may

”fnot be conscious of using his fingers in a certain way,

;]he has performed the piece many times before and prior

KR to playing the piece he foresees that he will hit
";irelevant keys 1in the usual way. Thus he 1s not

“surprised at his finger movements. Although he does

;fﬂDt strictly intend to make the finger movements 1in
.+ question, he 1is nevertheless acting intentionally.

.. This 'is because he foresees he will make the movement
~++in doing what he intends (playing the piece) and knows
'}Qhe can avoid making the movement by refraining from
f’doihg'what he intends. By not refraining and playing
‘the piece he is acting intentionally, though he does
-snot intend. (At 671-2).
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i?fofégight‘of possible harm=7%. 0Once again, it is clear that
.f;fhé;ﬁctions of control and choice factor into the reasoning

f*df the'writer who seeks to equate foresight with intention.

aﬁrf‘héy;ﬁherefore be concluded that foresight, as qualified
giby%iﬁefhotions of choice (knowledge) and control, may - be
:f}éﬁaﬁded;as;equivalent to intention, 1in that it forms the
nﬁpégié of "intentional action". These considerations, 1in
Elﬁﬁufn;‘_.prbvide a philosophical foundation for dolus

. eventualis.

;:275ngbid 672. Graham observes that doctors are equally

“responsible for passive euthanasia and active
‘euthanasia in moral terms. "This is because

" typlically’ in such cases they know that in withholding
“rtreatment ... the patient will die. Meanwhile they

. " know that death ... can be avoided by refraining from
R Withhblding treatment and that they can refrain. But
LT et hey do not refrain. Instead, they do what they

“intend, which 1is to withhold treatment. In short,
;;fdeath’ of the patient is a foreseen avoidable
f;fconsequénce of doing what they 1ntend (withholding
5o treatment) L (at 673). Thus, as with active
_“'euthanasia, typical cases of passive euthanasia involve:

Yo "morally accountable intentional doings" (at 674).
'“ugGraham'concludes that "... passive euthanasia can be

nﬁff1i~the.intentional termination of a life, and that doctors
- . are morally responsible for intentionally terminating-a

life ...t
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- INTRODUCTION

blBéqué embarking upon a detailed study of the concept of

, doJus eyentua]is in South Africanm law, 1t 1s necessary to

@placé” the concept 1in the context of 1ts theoretical

“framework.

"IhefﬁaéiC'rule relating to the mental element 1in crime 1is

~that "the existence of mens rea or fault is a sine qua non

>forfthé existence of criminal liability, as expressed by the

~maxim actus non facit reum nisi mens sit rea.* Mens rea

‘" consists of either dolus (intention) or culpa (negligence)=.

jIhténiionvconsists of two elements, a cognitive element and

fé;yoiitibhal (conative) element™.

S

;Thefé,are three different forms of intention®. The first of

ithesefis dolus directus (direct intention),® which consists

1

iy

s

544‘

:7M A Rabie "Criminal Law - General Principles" LAWSA Vol
- 6.(1981) para 1-163 at para 87.

CR Snyman Criminal Law 2ed (1989) 197.

Al though the discussions 1in Burchell and Hunt (n2) 136-
‘*7'and LAWSA (nl) para BB include dolus indeterminatus,
.1t is submitted that Snyman’'s formulation 1ibid and at

<214, 1is preferable. Snyman points out (at 214) that

"eee (d)olus 1indeterminatus 1s not a form of intention

.Vapart from dolus directus, dolus 1indirectus and dolus
o.eventualls. It merely means Y the intention
. directed at any indeterminate victim". A person can’
 therefore act with dolus indeterminatus and dolus
eventualis simultaneously ...". Dolus 1ndeterminatus

is also known as dolus generalis (LAWSA (nl) para 88).

vaolus alternativus (mentioned by Snyman at 214) 1is a
" related form of general intent which is similarly not a

. form of intention apart from the basic three forms.
“'Dolus alternativus means " ... the intention directed
;.-at any one of two or more possible victims ..." (Snyman
".“’at 214). Burchell and Hunt also make mention of another .
~+form of intention, conditional intention, which is

- similarly not independent of the basic three forms of:
f;intentidn. "Intention which 1s conditional suffices

.- Ibid, Burchell & Hunt Sguth African Criminal Law and’
} Ergggqg£g,2ed Vol 1 by E M Burchell, J RL Milton & J M
“ . Burchell (1983). 136.



;df}'a person directing his will towards achieving the

‘fﬁrahibited‘act or consequence.®

 Thg sécond'form of intention 1is dolus 1Indirectus (indirect
*?iﬂféhtion), which 1s that mental state which arises where a
iprbhibitedﬂact or consequence 1s not the main goal or object
'16¥ftheﬁaCCused, but he nevertheless foresees that i1t 1is a
 ng¢eséary consequence of, or condition for, the attainment

fbf[hié main goal or object.”

'iﬁastly, and most‘important for the purposes of this enquiry,
fis}fﬁe third form of intention, dolus eventualis (eventual
&in%édtioni, Although the nature of this concept will be
,:Exh;usfively,analysed below, 1t is a useful starting point
'Wtd:téke cognizance of the standard textbook defimitions of

;the”hotion‘of dolus eventualils.

* for liability where the accused is not entitled in law
- ko impose the condition in question ..." (Burchell and
~, Humt (n2) 138). In De Wet and Swanepoel Strafreg 4ed
. by J C De Wet (1985) 139, De Wet seems to equate dolus
L. eventuallis with conditional intent ("...In hierdie
“.verband word gepraat van voorwaardelike opset (dolus
eventualis) of opset by moontlikheidsbewussyn ..."),
but he does not take the submission any further.

fsﬁtfm Snyman‘s terminological usage ((n3) 197) is adopted for
.7 "the ‘purposes of clarity and simplicity, as there is
'some dispute as to the meaning of "actual 1ntention".
~“.“Burchell and Hunt (n2) ibid regard actual intention as
¢ incorporating dolus directus and dolus Indirectus,
.. 'whereas - LAWSA, (nl) para 88 only refers to dolus
'%f’dirECtus when using the term "actual intention".

- Dolus directus exists where a person: "meant to do the
.- prohibited act or to bring about the criminal
" consequence . (Burchell and Hunt (n2) 1bid);

;“'.“déliberately accomplishes what he actually 1intended
-.7'and. desired to accomplish .." (LAWSA (nl) 1bid ); or

y .involves the actor "directing his will towards
 gjachieving the prohibited result or towards performing
‘- the prohibited act. . This result or act is his goal

" e.." (Snyman (n3) ibid).

;gﬁLeuse (nl) 1bid, Burchell and Hunt (n2) 137, Snyman
"TA(n3). ibid.
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fDE‘Wetdand Swanepoel define dolus eventualis as follows:

"fl"Iemand handel opsetlik ten aansien van 'n gebeure
';f,.. indien hy hom die gebeure as moontlik voorstel
 jen"in weerwll daarvan handel. Hy versoen hom met

"t ,..die"risiko dat dit sal plaasvind, en neem dit as

.+"t ware op die koop toe".®

1'Burghell and Hunt, 1in turn, define dolus eventualis 1in

‘réspect of consequences,” 1in the following terms:

... Legal intention (dolus eventualis) 1in respect

of a consequence consists of foresight on the part

of the accused that the consequence may possibly

occur coupled with recklessness as to whether it
. does or not".:®

benxméh‘éimply-defines dolus eventualis as follows:

o M... X ( an accused) (a) subjectively foresees the
"';poSSibility that the prohibited result may flow
" from his act, and (b) reconciles himself to this
- 'possibility ...".%%

-.Dolus eventualis has been referred to in the case law®=, as

fhell‘as by some writers*™, as "constructive intent". This
‘;8.1“De Wet and Swanepoel (n4) 139.

,ﬂ9},”*For,the sake of brevity, dolus eventualis in respect of
T icircumstances is dealt with separately (below 234-7),
- .although the requirements for dolus eventualis relating
 .;¢0  circumstances and dolus eventuallis relating to
~lconsequences are the same. The following discussion
-rand the examples used in the analysis of the notion
therefore relates -equally to dolus eventualis in

* respect of circumstances. (See Burchell and Hunt's
. treatment of the two kinds of dolus eventualis (n2)
.- 140-160). -

C10.° Ibid 141,

fiLfl;Snyman (n3) 198. Snyman equates (b) with recklessness,
. thus an alternative formulation of (b) would be: "...
"..was reckless of whether the result would ensue ...".

jlzfﬁln v Nsele 1955 (2) SA 145 (A) 151 B, S v Arnold 1965
L M(2) SA 215 (C) 217 H.

;13; fﬁNK Whaley "Criminal 1in our Courts: Dolus Eventualis"
s, (1967) Responsa Meridiana 117; J B Thom "Recent Devel-
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W;érm;fhaS' been criticized as misleading by a number of

jjhfiéfs?“} Burchell and Hunt state that the term seems to

wrongly ~ imply a T fictitious imputation of
\inteﬁtioh.. LR Van Niekerk opines that the use of the
1term " .. unconsciously and insidiously perhaps contributes

;fanfds diluting and corroding the true meaning of dolus
fé%éﬁt&a]ié,r making 1t a kind of lesser dolus and even
fgqméfh;hg approximating culpa lata. "Constructive’ 1ntent
Lha$ é built—in shade of meaning that there 1s 1n fact no
?éa&;intent but only a kind of intent which the law regards

-as _tantamount to intent ..."*=,

%énéfher term used for describing dolus eventualis is "legal
 1&£éﬁtion",, which 1s the favoured usage of Burchell and
:HQntif. It may be submitted however that even the use of
-fﬁiéffferh i1s somewhat problematic. Strauss*® points out
;fh;fiéctuél intention*® 1s as much “legal’ 1ntention as 1is
ldbfuslleventualjs, in the sense that 1t 1is "juridically
 Fele§ént“and juridically defined"=«,

C.opments of Criminal Law" (1965) 1 Specidum Juris 9 at
11

;14,‘;Burchéll and Hunt (n2) 137 n110; B v D wvan Niekerk
. . Dolus Eventualis, A Mitigating Factor?" (1968) 85 SALJ
o 122 at 127; SA Strauss "Book Review: South African
" Criminal Law and Procedure Vol 1 (1970) (By EM Burchell
- & PMA Hunt)" (1970) 87 SALJ 471 at 478.
15.  Ibid.
16,7 Van Niekerk- (nl4) 127.
17.°*Burchell and Hunt (n2) 137 ff.
18.. Strauss (nl4) 478.
fj;The learned author 1s referring to both dolus directus

‘-and . dolus indirectus when he mentions "actual
*jjintention“ (see (nS) above).

-20. " Bertelsmann indicates his negative opinion of the term
"“when;,; 1n criticizing the ‘'diluted’ dolus eventualis
“.‘present in South African law, he indicates that it is
'VTJjapprobriate that such an impure notion be called
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.DQLQS;evehtualis has even been held to convey a technical
~and artifiCia1 meaning of the word "intention"=*. It should
jhpﬁéVEr be borne in mind that dolus eventualis, like dolus

dikectus, 1s a form of intention in its own right==.

;Cérﬁaih jurists have expressed concern at the technicality
’bfﬁ;the, dolus eventualis notion, and stated that dolus
eveﬁtpa]is should be so defined that 1t resembles the

heéning ascribed to intention by the man in the street®=.

 ”19931" intention (W Bertelsmann "The Essence of Mens
.. Rea" (1974) Acta Juridica 34 at 41 n 24.

21.:°R v Huebsch 1953 (2) SA 561 (A) 567 D-E.
'22;ﬂﬁfQMSQ (nl) para 89; vVan Niekerk (nl4) 124; see § v

o Nkombani 1963 (4) SA 877 (A) 883 C-D; S5 v De Bruyn
;31968 (8) SA 498 (A) 511 A-B.

23. EM Burchell “Criminal Intent” (1973) 8 Speculum Juris
‘_;5s23vatQ35; W Bertelsmann "What happened to luxuria?"
- T(1975) 92 SAL) 59 at 7S.
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" HISTORY

ﬁBQrthell and Hunt succinctly describe the historical
;ldeVelppment of dolus eventualis as follows: "... (a)lthough
"th§'$ééd5'are to be seen in the views of the Commentators,
;itfﬁéévlargely through Carpzovius that the doctrine of dolus
V'éyéﬁfﬁéljs found 1its way into the Roman-Dutch law via German
Claw;:,;“zﬁ.' It is instructive to examine 1n a little more
';defail . the developmental path of the notion of dolus

“eventualls.

'vin7the thirteenth century, St Thomas Aquinas, the scholastic
:Ephéoibgian ~and metaphysician, analysed the 1issue of the
w{crihe'thaf i1s not part of the goal of the actor, but occurs
iqé’a Cdnsequence or result of the intended act==. As this
itoﬁséquence,does not form part of the goal of the actor, it
Lméy;be érgued that 1t 1is not 1intended and thus the actor .
ﬁ&éhnét be he1d liable for the crime. Aquinas speculated on
;fhefnathe of cause and effect and concluded that an effect
 isgéaQsed'by an act if the effect ordinarily, necessarily or
,}hépQrally_flowed from the act=e.. Consequently, an effect
' fﬁhat“bccurred only seldom or accidentally was not caused by
‘the“éct.,ilt was therefore Aquinas’ conclusion that a person
?QhoVintended a cause or act intended also the natural or

‘inevitable effect or consequence of such a cause or act=7.

’ Ihi§ influential analysis would certainly have factored into
'7the,‘thinking of the Commentators, who were directly

,ffestnsible for the origin and development of the notion of

24, Burchell and Hunt (n2) 137 n110.
©25." "Focus : Dolus Eventualis" (1988) 3 SACJ 413.
© 26.  ibid.

270 7 ibid.
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.iﬁdikect will. Botha describes the theoretical concerns of

»ﬁﬁé{tohméntatorsza:

. "Hulle wou die versari-leer met die Romeins-
“‘regtelike beginsels omtrent aanspreeklikheid

... versoen en het geleer dat 'n dader ook gestraf kan
?”'*'word vir gevolge wat hy casu veroorsaak het op
© " dieselfde wyse asof hy hulle dolo veroorsaak het,
. 'indien daar culpa praecedens aan sy kant was. Die
~basis van aanspreeklikheid 1is egter getemper deur
. die dader nie verantwoordelik te hou vir al die
."gevolge wat uit sy optrede voorspruit nie, maar
) ;'slegs vir daardie gevolge wat neig om daaruit
. voort te spruit (tendit verisimiliter ad eventum

. secutum). ‘'n Buitengewone straf is opgel® as die
- dader ~die gevolg kon en behoort te voorsien
'het”ze.

;Later writers held that the punishment for dolus was only
1mposed where a consequence was the aim of the actor.
Covarruv1as adopted the theory of Aquinas that an actor also
'w1115 the consequences of his act which naturally and
,probably flow from his actions. Such consequences may be
'regarded as willed. Covarruvias named this condition of the
w111 vo]untas indirecta®®. Through Carpzovius, the doctrine
_of yaluntas indirecta was received into the German law under

the title of dolus indirectus™?t.

Cérp20viu5 argues that the desire to kill can be directe et
.per se or indirecte et per accidens¥=. The former exists if
\the actor has animus occidendi, and the latter if he willed

that whlch follows the act i1mmediate et per se non per

23;  QA'Botha "Die Rol van Dolus en 0Opset in die Strafreg"
“':T_(1980) 97 SALJ 277.

29.°. At 282.
30, ibid.
31% ibid.

libid.
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'QEgidénszz. The desire to kill can therefore be voluntas

‘difecta.or voluntas indirecta.

;It may‘ be seen from the works of the different German
¥Wr1ters ho@ the notions of voluntas directa and voluntas
flndzrecta later became known as dolus directus and dolus
'lndlrectus. Bodenstein is of the opinion that Boehmer was
Athe‘_flrst.’to correctly solve the problem of dolus
_i%diﬁéctus, all superfluous matter being discarded= <, and
that'he was far 1n advance of his times; his fundamental
 iqéa5‘being "... 1dentical with those of the present-day

Dptch and German schools ..."=2,

»Desplte the above considerations regarding the development
of do]us lnleECtUS, the significant period of evolution of
:the concept of dolus eventualis for the purposes of this
enqu1ry only began after 1945. It appears that the South
 Afr1can courts were compelled to address the question of the
ﬁnature of liability for the undesired consequences of an
tlntended act, in response to the prevalence of
'housebreaklngs during the war vyears that involved the
'qnplanned killing of householders who offered resistance to
’ﬁﬁé; bufgiars*b. Prior to the courts giving serious
kfénéiﬂeratioh to this kind of issue, the academic writers
fdadé mention of this kind of liability, and formulated it in

‘various ways.

33, ibid.
v’34;f"H D J Bodenstein "Phases in the Development of Criminal

" Mens Rea" (1919) 36 SALJ 323; (1920) 37 SALJ 18 at 22.

ﬂ35ﬁﬂQIbidf25. Bodenstein discusses Boehmer’'s views at p21-
: ‘.if26 of the article.

;36{ "Focus : Dolus Eventualis (n25) 413. See also the
'V j,remark5 of Holmes JA 1in S v De Bruyn 1968 (4) SA 498
~(A) 509 G-H.




 'A early as 1920, Bodenstein identified three shades of
V'do]us*’ " ‘which correspond with the present trichotomy,
:mentloned above™o, The shade of dolus corresponding with

_ido]us eventua]ls is expressed by Bodenstein as follows:

R the effect caused by wilful act or inaction 1s foreseen
;aswj‘ pDSSlble consequence, the agent, however, neither
.w1shes it npor aims at it ..."¥%, Bodenstein then proceeds
iﬁpfﬁ analyse the wllstheorie (will—-theory) and the

onrste]llngstheorie (preconception-theory)®“®, before citing
,fa anber bf formulations of dolus eventualis, all of which,
:1n Bodensteln s- opinion, properly describe the mental state
.’Of the person who 1s quilty of dolus eventualis. Thus 1t
fwould ,be'_dolus eventualis, "... whenever the agent had
'fbéfQEEhand consented to or approved of the effect ..." (Van.
: HéhéI); ofﬁ“l.. when the agent is so keen on the effect that
:he is prepared to take into the bargain, 1if need be, the
fund951red effects, or when the fact that he foresaw the
';effe;t as,somethlng certain to ensue would not have caused
;'ﬁ;ditd ab$tain from action ..." (Simons), or "... when the
légéﬁt comes to the conclusion: "Well, if the undesired
‘gfféct ‘ehsués I am also game with 1t°, or the agent,
'ﬁiMaginihd tﬁe actual ensuing of the effect foreseen as
‘poséible,.névertheless proceeds to act at the risk of 1its.
feﬁsufng;»és if the agent says to himself: ‘... whether it

ensues or not, I will do it in any case ...’ ...’ %%,

- 37;?“5odenstein (n34) 26.
:38:;?f51éﬁove.
_3?;?lépdehétein (n34) 36.
f-“iz.#o. ",'fAbid"526-3 1.

'g"-'lbid 31.
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@Qoéhtfegﬂwriting in 19372=, appears to be the first South
féfwi;anAjurist to adopt the Afrikaans description of dolus
“eventualirs, "opset by moontlikheidsbewussyn", which he
described “as existing if the actor "een gevolg (nie die
’fverque ‘gevolg nie) tot doel gestel het terwyl hy die
fﬁobmtlikheid voorsien het dat 'n verdere gevolg (die verbode
;gévo}g)’daaruit voort kan vloei, maar hy geen sekerheid het;
fdaﬁfd}é:verbode gevolg nie 1in sal tree nie ..."47,
ﬂUthftuﬁately the superior theoretical formulations of
5Bbﬁéﬁ$tein1:and Coertze were not 1incorporated 1nto the
;Sﬁapdgrd'practitioner's handbook, Gardiner and Lansdown®4,.
?Tnugfit,inay be seen in the fourth edition of this work,
.'bgbﬂighed_in 1939, that the term "dolus eventualis’ does not
fqﬁcqr_in fhe'discussion of mens rea%=. Mens rea 1tself 1is
JdiVided_ into three categories; the category loosely
»épproximating dolus eventualis being circumscribed as
follows:
‘; ﬂ.;.Mens rea 1n a less and mediate degree is found
.~in . those <cases in which an offender, wilthout
 SpeCific malice or intention directed to the crime
”5;harged, consciously sets forth upon a wrongful or
)gunlawful design, and 1n the execution of it
“..reaches a criminal result greater than, short of,
“‘or. otherwise different from that proposed, but

ajfwhich“he should reasonably have contemplated as a
- possible consequence of his conduct..."2e.

“Gardiner -and Lansdown do not classify this form of mens rea.

“as’ intention<7”. Such a formulation may of course be

fh2ﬂ»QL1 Cdert2e "Wat beteken Cuwlpa 1n die Suid-Afrikaanse
"0, Strafreg?" (1937) 1 THRHR 85. '
43, Ibaid. .

fﬁﬂ;ﬁLFG'Gardiner and CWH Lansdown Souih Afriran Crimipal | aw
~...-.and Brocedure, which shall be referred to as Gardiner.
. and Lansdown.

45, At 30 ff.

.Qb;:fzbib_zb.

‘4755459é their description of intention, 1bid 38.




Vigfiii¢iiéd‘ for 1its acceptance of the versari notion,
3a1£ﬁbugh it should be borne in mind that this formulation
 wa§“hb,dbubt influenced by the presumption that a person

Fipfénds‘the natural and probable consequences of his acts4®.

gtlearly includes dolus eventualis 1in the theory of

fbi;t

’ihféﬁtibnqq,_in the following formulation: «+s dus word ‘n
,géVoLgioDk as gewll beskou as die dader op die oomblik wvan

'féyfhéndeling die moontlikheid voorsien het dat die verbode

(LY 9]
.

fQéqugidégk sy handeling veroorsaak kan word ...

48, See 97ff below. It 1is significant that this’
"7 terminological confusion 1s carried over 1into AV
.Lansdown’'s Outlines of South African Criminal Law and_
““Brocedure 2ed (1960) at 11-14, where the authorities
;- favouring dolus eventualis are dealt with as equivalent
.to dolus directus ("acting deliberately and with

.ff_;ontemplation of the consequences of his conduct") and
+--as something less than dolus directus ("without

‘specific malice or 1intention directed to the crime
7+ charged, consciously sets forth wupon an unlawful®
“ .purpose and reaches a criminal result different from
=+  that which he originally proposed but yet one which
,;?must‘reasonably have been contemplated as a possible
~'_consequence ..."). ’

"CJC‘Gie 'n Kritiek op die Grondslae van die Strafreg in

. guid-Afrika (PhD thesis, 1941, University of Pretoria)
.7 ..99. Gie limits his consideration to materially defined
'\;.trimes'however.

- 50. . Ibid. It is instructive to note that this definition
' 'ff@makesﬂ no reference whatsoever to the volitional
. component, in the form of recklessness or otherwise.:

~. I'm the learned author’'s analysis of the law circa 1941
- (at 118 ff), he divides the notion of intention into

- four. ' categories: ‘oogmerkopset’ ie dolus directus,
"sekerheidsbewussyn’ ie dolus 1i1ndirectus, "skuldige
‘gees’, and intention attributed to the actor through
“ the operation of a presumption either on the grounds of
' ‘the consequences of his action, or his action itself.’
“The absence of an explicit form of dolus eventualis in

~ “this ‘analysis is significant. Gie states at 126 that:
“M"... voorbeelde van die laaste opsetsvariasie - die
opset by moontlikheidsbewussyn—-is geheel en al nie te
vind nie, omdat die werklike voorsien van die

.moontlikheid van die intrede van die gevolg deur die
’dader.nie as ‘'n eils van opsetlikheid gestel word nie

B85
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ZHeﬁﬁef'the theoretical suggestions in respect of dolus

:evéhtualis prior to 1945. Once dolus eventualis was

‘atﬁépﬁed;by the courts as a fully fledged form of intention,

‘it'muéhrbomed_in importance, since 1t was seldom possible to.

;prdvé"do]Us'directus or even dolus 1indirectus, and thus the’
prééécution began to rely more and more heavily on dolus

‘4évenfya]is.to obtain convictions. It may be noted that the

ihtbrporétion of dolus eventualis within the realm of

.;intehtion» has not always been wholeheartedly welcomed by

South African jurists - it is significant that a jurist of

'thé‘fstature of EM Burchell could, as recently as 19733s%,

have stated:

-Fi"Dur law ... has <chosen to cover the hiatus

-..[between intention and negligence] by expanding

.. the meaning of intention to include legal

- s.intention (dolus eventualis). As will be seen

~ . presently, the wisdom of this approach is doubtful
~for 1t gives rise to grave problems unless the

v‘limits of legal intention and negligence are
-clearly defined ..."==,

Lol e et It may be submitted that the presumption of.
... intention (on the basis that the accused must have
£ +:..intended the natural and probable consequences of his
- . act) exercised a considerable influence on the law at
.fﬁfth15<time, and that this is the reason for the paucity

.,aﬁvof”actual authority, at this stage, in respect of dolus
- eventualis. See 97ff below.

UBurchell (n23).

At 25.
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'RELATIONSHIP TO OTHER FORMS OF DOLUS

1¥Béﬁéédpéiand ambit of the operation of the concept of dolus
fé%eqt&aJis: 1s 1nheremt in the relationship of dolus
:gé%eﬁtUangrbto other forms of dolus. It seems to be an
‘ééfaﬁii$héd principle in our law that 1n a crime requiring
‘intéht@OH it is sufficient for the state to prove that the
‘»%&ﬁgsed had either dolus directus, dolus indirectus or dolus
 évébtuéJis53. This holds true for both materially defined

“.crimes.and formally defined crimes®42.

;Tpéref’haYe been arguments raised in support of dolus
ﬁévéntualjs Constituting as great a degree of culpability as
5dqiﬁs djreCtus. De Wet and Swanepoel opine that "... die
Qbmsténﬁigheid dat die dader by dolus eventualis die uitslag
fYan  Sy‘ opsetlike optrede aan die noodlot toevertrou en
Tmﬁgkien .selfs hoop dat die ergste nie sal gebeur nie,
Véfmjndek.nie die skuldgehalte nie noo
jvén_Niekéfk strongly supports this statement when he says
S that:
\W"ﬁfﬁfﬁDoJus eventualis is not 1n any way a lesser
"kind  of dolus; it 1is the direct or actual
" intention to bring about an unlawful result should
S se.. Clrcumstances make this result inevitable in
" therexecution of a wider design. Put differently,
cand. related specifically to murder cases, dolus
.eventualils is the callous disregard of the

possibility ... that a certain act may lead to the
.death of a person..."®*%,

.’Snyman (n3) 197, Burchell and Hunt (n2) 138-9.

" Snyman (n3¥) 205, Burchell and Hunt (n2) 13%. Burchell
“and Hunt however add that where the statute in question
expressly requires 1intent of a particular kind, the
Lcourt C may insist on actual as opposed to legal

e intention. '

{SS?QiDe'wét and Swanepoel (n4) 141 n 190.
;5@}3\B"v D. Van Niekerk "Dolus Eventualis Revisited" (196%)

L B6 TSALJ 136 at 140, At (n14) 126 Van Niekerk:
"+~ elaborates as follows: " Why <=hould the accused, if
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. , v‘

fVan Nlekerk therefore concludes that dolus eventuallis is not
Esusceptlble to gradation and that it therefore should not
’}perqse haye any bearing on the question of mitigation.
!There have however been opposing arguments raised, most.
‘notably those of Loubser®7,. Citing a number of appellate:
Wjudgments in favour of his argument=®, Loubser contends that
vjdolus eventualls is "moreel minder verwytbaar ..."®%. These
*Vlews‘ are ‘shared by Van Der Merwe, who labels dolus
‘feventualls e’ geringer vorm van skuld e,
‘"Therefore, a finding of dolus eventualis will generally
.resglt in a lighter sentence than a finding of dolus
»fﬁfﬁé?tus"f,However, Loubser is at pains to point out that
jfhefimblicatlon of this point of view 1is not that dolus
e;eventualls is a lesser or 1inauthentic form of i1intention
 j(m1ndere -of onegte vorm van opset) but Just that 1t 1is

Qmprally ;1essvvb1ameworthy because the actor merely has

'ﬂthevsituation does in fact materialize, on principle be
" treated more leniently because there existed the
possibility that for some fortuitous reason there had
.been at the time of preparations the possibility that

_the situation in question might not materialize? By

;7hi5’]callously opting to act, regardless of the
'"ftbnsequences which he foresees as being well within the
- realm of the possible, his intention is not less
"¢ﬁﬂb1ameworthy than that of a person who has the intention
_; of;bringing about only that situation without any other
., -ulterior designs"

f57;fiMM Loubser "Die Implikasies van die Onderskeid tussen
e f@Dolus Eventualis en Dolus Directus" in JJ Gauntlett
“(ed) JC Noster: 'n Feesbundel (1979) 139-145.

/58. . +§ v Mini 1963 (3) SA 188 (A) 192; R v Mharadzo 1966 (2)

“V,wffSAi702 (RA) 703; S v Manyathi 1967 (1) SA 435 (A) 438;

;48 v Sigwahla 1967 (4) SA 566 (A) 5713 S v Sebeko 1968
< (1), SA 495 (A) 4973 S v Mohlobane 1969 (1) SA 561 (A)

©.n"56B3 S v Harman 1978 (3) SA 767 (A) 770 (cited i1bid 142
N 160 & 17).

ibid 142-3.

NJ Van der Merwe "Die Verband tussen Mens Rea en Skuld”e

ﬁbO.;;;
‘Wméﬁ"(1976) 93 SALJ 280 at 285.
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:for951ght of the possibility of an occurrence rather than
'ffor951ght of the certainty of an occurrence®*. According to
-fLoubser. ‘the gradatlon of intention 1s Jjuridically feasible
3("3ur1dles bestaanbaar”) 1n terms of the recognition of
1dlffer1ng forms of 1intention in our law, and therefore 1t

“fshould be accepted as such==,

> Lpub§gr_i1lustrates his argument, that dolus eventuallis 1is
fnot"in_any way a lesser form of intention, by taking issue
infh “the submission of Burchell and Hunt that dolus
.fevenpualls would be insufficient in respect of knowledge of
gghléﬁfulﬁeSS of minors between the ages of 7 and 14 and 1in
:;fﬁé;hactio -libera 1n causa situation, and that "actual
21ntentlon was requilired®¥, With regard to knowledge of
}unlawfulness, Loubser emphasizes that dolus eventualis 1s
 Suff1c1ent as a mens rea form for criminal 1liability to
ﬂénsue.zle,,lt suffices that the accused foresaw the
’ p¢5;ibilityf'that he was acting unlawfully and reconciled
himself to this possibility®4. Loubser points out that to
.ﬁexclude ‘dolus eventualis as a mens rea form for knowledge of
xunlawfulness in the case of minors between the ages of 7 and
. 14 would be logically unacceptable, because once the minor
ﬂreconcmles himself to the possibility that he might be
.ia;tlng unlawfully, he should be held accountable for his

"gfadtipnsééi_ The difference between dolus directus and dolus

ibid 143.

Q62 “ibid_l42. MM Loubser "Versagtende Omstandighede by
"7: Moord: die Gradering van Skuld"” (1977) 40 IHRHR 333 at
-338.

;Burchéll and Hunt (n2) 139 n 123. They also submit
~that ' legal intention (dolus eventualis) would not
sufflce for, knowledge of unlawfulness 1n respect of
‘insane persons.

"'l.'6 ”

64.° Loubser (nS7) 144.

50 dbid..
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iéyébf@a}isviﬁ this situation, according to Loubser, should

3pﬁif’be:taken into account 1in relation to sentencing®~.

ZLbdbéer employs similar reasoning in respect of the actio

libera - in causa situation:

~s "...Volgens een standpunt [that of Burchell and
-7 Huntl. behoort aanspreeklikheid op grond van ’n
"{Qactio libera in causa slegs te ontstaan waar die
- dader vooraf beoog (d w s met dolus directus) om
(:xhomself, in N toestand te plaas waarin hy
normaalweg nie strafregtelik aanspreeklik sou wees
-“’nmie,” ten einde 1in .daardie toestand ‘n besondere
ijmisdaad te pleeg. Logies 1s daar egter geen rede
1~Lwéarom'hierdie soort aanspreeklikheid nie ook kan
__‘“bntstaan waar die dader vooraf slegs
'ffmoontlikheidsbewussyn ten opsigte van die misdaad
“ﬁet“ en hom daarmee versoen nie. Waar 1emand
“ “byvoorbeeld die moontlikheid voorsien dat hy in 'n
} ¢oe5tand van dronkenskap ‘n ander sal doodmaak,
fﬁmaar_ hom versoen met daardie moontlikheid en
“.voortgaan om hom dronk te drink en dan wel 'n
““‘ander doodmaak, behoort hy skuldig te wees aan
C.omoord..."=7.

‘ItﬂisﬂLbubser’s submission that this should apply to both
méﬁgriaily defined crimes and formal ly defined crimes, and
qthét an1y in respect of sentence should the degree of

fforesighﬁ be taken 1into accounte®,

fDojqﬁfeVehtualis has also been called 1nto question 1n the
Egréaféjiéftempt liability. Bertelsmann uses the issue of
?liqbility for attempt to criticize the concept of dolus

‘eventualis in South African law®%, by making use of Inter

b6 ibid.

670 ibid.

68, . 1bid. In referring to ‘"degree of foresight”", it
”"‘éabpears as if Loubser 1is referring to the difference
. " 'between dolus directus and dolus eventualis, and not
- between foresight of a real possibility and foresight
i rof a remote possibility (see 142).

5Berfélsmann (n23) 73-74. The learned author quotes JC .
sSmith in "The Element of Chance in Criminal lLiability"
2.(1972) 1 Natal University law Review 4 at 11, who views.

890
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“élja”the“fbllowing example: "Suppose the driver of a car,
‘S}@pjy‘réiying on good luck, ’'recklessly’ overtakes on a
{blihd_'rise; ‘ suppose there happens to be no oncoming

Nifa?fic,‘no‘accident and no harm whatsoever, would the man
_;bélgéﬁékgeé with attempted murder?"7«® The learned author
,E§ﬁkédes that dolus eventualis 1s wusually regarded as
.ﬁpf+iﬁient as a mens rea form for attempt, but he makes the
‘§Qbhiééidn that a careful study of the decided cases would
f}eVeanthat,this rule is only applied in certain situations,
Mahai;£hé£' most other attempts, committed with dolus
 éQéHtQé}i5, even if they can be proved, are never
.p}BSéﬁufeq7i. Bertelsmann proceeds to suggest that dolus
téyen}ﬁa]fsi falls short of intention even as the law

‘understands it7=.

,Ho&evér Loubser”® praises the approach adopted by the court
'ih' Huebsch7‘, where the Appellate Division accepted that
mﬁb{QS; eventua1is was an appropriate mens rea form for
iéttémpted murder”=, There 1s furthermore a widely accepted
F.the.jfadt that dolus eventuallis could suffice for
. attempt liability as "rather startling". Smith however
..equates dolus eventuallis with English law recklessness, .

:fwhich*is.not a valid comparison, these terms not being
.equivalent. See 177 below.

f7b:{fjbid 74. The learned author also uses examples based
- Joiron the cases of A v Hedley 1958 (1) SA 362 (N) and S v
... Fernandez 1966 (2) SA 259 (A).

71." ‘Bertelsmann (n20) 40. Bertelsmann doubts whether a man
";{fwho planted a time bomb 1in a building with dolus
‘i-eventualis in respect of causing death would be charged
.. with' attempted murder if no person was in the building:

“1uat the time of the explosion and nobody got hurt.

7"Hibid._ Bertelsmann makes this suggestion based on his
", _expected answer to his query ibid.

73.° Loubser (n57) 143.
74.. R.v Huebsch 1953 (2) SA 561 (A).

75, At 567.




92

’;iewiﬁhat where an accused has embarked on a criminal course
of ‘conduct with foresight of the possibility of the harmful
rééQIf, but then has second thoughts and takes successful
 pféﬁ;utiDns against 1its occurrence, although there 1is no
fudfawful fesult and therefore obviously no liability for the
v#ompieted’crime, the accused may nevertheless be convicted
'O%iéiéempf in spite of a belated voluntary withdrawal7e.
ShQU}d the precautions prove unsuccessful and the harmful
 fg§Qj£: 6ccur, despite the accused envisaging that thev
'ﬁrétqutions would be adequate to prevent the harm ensuing,
iﬁheﬁe?will be no foresight on the part of the accused, and
)thus:no’ddlus eventualis in respect of the harmful result””.
 H§wgVer there might still be attempt liability, on the basis

-pf‘tﬁé“prior conduct and state of mind of the accused?®.

'Wﬁéfééslit is generally accepted that the meaning of dolus
4difeffus,émbodies the man 1in the street’'s understanding of
:thé;térm‘;intention', the meaning of dolus eventualis 1is
'Hét:_ QsQally equated with the ordinary meaning of
viihéention'. Dolus eventualis has a ‘legal’ meaning, as it
{wasf‘adoptéd into the realm of 1intention by the courts.
_.HowéVer, it 1s submitted that Loubser’'s argument above?® 1is
'éﬁuﬁé in that dolus eventualis does not 1n any wayv

‘constitute a lesser form of dolus.

76: 'MM Loubser and MA Rabie "Defining Dolus Eventualis: A
-2 'Voluntative Element?” (1988) 3 SACJ 415 at 426-7. See

.= +also-M A Rabie "Die Verweer van Vrywillige Terugtrede

by Poging - ‘n Tweede Mening" (1981) SACC 56 at 58-61.
H,For- a contrary view, see CR Snyman "Vrywillige
,rffTerugtrede as ‘'n Verweer by Poging" (1980) SACC 169 and
L ﬁ‘JMT, Labuschagne "Dolus Eventualis : Die Filosofiese
7 - Onderbou” (1988) 3 SACJ 436 at 440.

77.- Loubser and Rabie (n76) 427.
78. 5 Ibid.

‘{BB abdve.
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iHowever,l .a -finding that the accused had acted with dolus
’eventualls may lead to extenuating circumstances®®. The
courtsvhave shown a rare unanimity 1n agreeing that dolus
teyéhtda]ie per se is not an extenuating circumstance, but in
tdﬁd;nation'nith other factors may be regarded as lessening
tne:pyiit of the accused®*. It is submitted that even the.
Views df'Van Niekerk®=, and De Wet and Swanepoel®®, may be
‘synthe51zed into the prevailing view of the courts on this
'ba51s. To restate the proposition: Dolus eventualis 1s not
a lesser form of dolus in any way and 1t should suffice for
eny},cnlmel for .which 1intention 1s required. However, 1in
;tbmbination with other mitigating factors, 1t may serve as
tgfdund for extenuation. Dolus eventuallis could play a role
in. thlS context in respect of the new dispensation regarding
 the death sentence. Section 277(2)(b) of the Criminal Law
Amendment Act 107 of 1990 provides that the death sentence
tfshall ‘be 1mposed if the presiding judge of court, with due:
regard to the finding on mitigating or aggravating factors,
”is' satlsfled that the sentence of death 1s the proper“
Hsentence . In view of this discretion granted to the court,
1t 15 submltted that the court will carefully consider the
_facts of the case before 1imposing a death sentence where

do]ys‘eventualls was present. It may therefore be that thisn

80." Loubser (n57) 142-3.

:*fSnyman (n3) 428. ".u«. NoOr can the fact that X had only

,':tdolus eventualis, not dolus 1i1ndirectus, per se amount-
~.to . an extenuating circumstance. It can, however,

o 5fdepending upon the circumstances, i1ndicate that killing

7Q“wa5:not his principal aim, and that he did not really
- -.desire death to ensue (although he foresaw it as a -
LV possibility). This consideration may indeed operate as

'd?1an extenuating circumstance...". See Snyman (n3) 428 n
.71, for further references.

éé;ﬁi87_above‘(see nS&) .

jQ332f87tabDVen(see nS595).
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fe@iSlétiVé_'provision has effectively excluded the death

"sentence where there is dolus eventualis®*.

o inffthe past year, the Appellate Division has had a
ﬁ;hgmbér of opportunities to apply this provision, inter
..alia, S v Masina and Others 1990 (4) SA 709 (A); S v
- “Senonohi 1990 (4) SA 727 (AR); S v Nkwanyana and Others
1990 (4). SA 735 (A); S v Ntuli 1991 (1) SACR 137 (A);

'8 v o Mdauw 1991 (1) SA 169 (A); S v P 1991 (1) SA 517

'(A); S v § 1991 (2) SA 93 (A)3y S v Mncube en 'n Ander

“}199L (3) SA 132 (A); S v Matshili and Others 1991 (3)

BA 235 (A). See the discussion of this new development

‘in 3 H van Rooyen "South Africa's New Death Sentence:

is the Bell Tolling for the Hangman?" (1991) 4 SACJ 79.



ANALYSIS OF DOLUS EVENTUALIS
“COGNITIVE COMPONENT

SUBJECTIVE FORESIGHT AND THE PRESUMPTION OF INTENTION.

It has been established for a number of years in our law
that the test 1in respect of intention 1is invariably
subjective in nature®*=, It is therefore required of the
court . in determlnlng the state of mind of the accused at
théwtlme Df ‘the commission of the act, to establish whether
it has' been proved by the ©State that the accused "...
v*SuUjECtivein' foresaw the possible occurrence of the
;conséquénte in question..."®®, This is the subjective test,
relating to foresight of consequences. The objective test,

ncontrast ;neglects the accused’'s state of mind and is

cohéernéd w1th the enqulry as to whether a reasonable man in
" the accused’'s position would have foreseen the consequences
'df his act, that is, whether the accused ’‘should’ or ’ought
~~to’ héve foreseen them irrespective of whether he did in
fact have foresight of the consequences of his act®7.
**Flowing from the fact that the enquiry into intention is
subjective, it follows that it is not enough to say that the
- ‘accused  probably foresaw the consequence - if a reasonable
A possibility -exists that he did not foresee the consequences
"of " his act, it cannot be said to be beyond reasonable doubt
“ that he did®SS.

The inherent subjectivity of the notion of intention 1is
therefore crucial in assessing criminal culpability on the
basis of intention. ANy intrusion of objective factors into

" the.--test  for intention would effectively blur the

.LANSﬁgﬂnlﬁ —para 90; Snyman (n3) 203 .and::Burchell. _and
Hunt (n2) 141.

iz e

TEEeEETIIANSA ‘mi> ibid-
87. Burchell and Hunt (n2) 141.

88.  LAWSA (nl) para 90.



ﬁiétibctibn between subjective foresight and objective
"fofé;eéabilityaq and would consequently allow negligence to
édf}jﬁe,»for offences requiring intention. Any such
j@fftuﬁldcutidn of the principles of mens rea 1s clearly

,hnéc;eptable to legal science®®.

I

‘;Alfhaugh a number of cases have alluded to the difficulties
ﬂbfifﬁiStinguishing between, on the one hand, whether an
fégfﬁséd  had‘ actual foresight of possible consequences or
”héféiy_ought to have foreseen them®!, and on the other hand,"
:Bé£Wéeh dO1us directus and dolus eventualis®™; the dividing
1Iiﬁéswbetween negligence and dolus eventualis, and between
'zabigsé.ekentﬁalis and dolus directus, are nevertheless
fdi%ﬁinttiy drawn, and should not be blurred~=. Hofmeyr JA,
fiﬁLﬁién19594,_was no doubt attempting to identify precisely
;BQCH difficulties in distinction when he said "... (d)olus
~E&gnfualis,is 'n elastiese begrip, aan die een uiterste kan
fd}fQWQFens aan nalatigheid, veral culpa lata, en aan die
3ﬁéhd§f_kant”aan dolus directus..."%®. Labuschagne criticizes
Aitﬁié;ééatehent, pointing out that in principle, negligence

.cannot border on intention (as he further remarks: "... ‘is’

B89. 'S v Sigwahla 1967 (4) SA 566 (A) 570 D.

'90.. "R v Myers 1948 (1) SA 375 (A) 383; R v Oliver (2) 1959
1% (4) SA 145 (D) 146 CD; S v Klopper 1976 (1) PHH 5(A),
“.ricited in LAWSA (nl) para 90 nS.

-791;f“Rrv Horn 1958 (3) SA 457 (A) 466 H; S v Nkombani 1963

,.i.(4) SA 877 (A) 883 DE; S v Mashele 1972 (2) PHH 136

;f-(A); S v Sabben 1975 (4) SA 303 (A) 304 CF, cited in
LAWSA, (n1) para 90 nB8. '

>, "S v Harman 1978 (3) SA 767 (A) 770 D.

'93.¢ .S v Dladla 1980 (1) SA 1 (A) 3-4.

'S v Mienies 1978 (4) SA 560 (A).

9 At f562.'

.96
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‘_;ahf hie sinvol grens aan ‘'moes’ nie ..."7), and that
Ho%meyr JA'5 ctatement 1s therefore unacceptable®”. It is
1§quit£ed fhat Labuschagne 1s correct. Negligence and
i%tenfion are completely separate concepts: intention
1émboqies a state of mind, a culpable knowledge or foresight,
‘whereas negligence relates to a lack of any foresight where
Ehé'.reasonable man would have had such foresight®s.
.Iheféfqre; by definition, the concepts of negligence and
':ihféhtion cannot overlap, or even border on one another, as
‘Héfméyf JA suggests, and any such proposition should be

'fejECﬁed in favour of clarity and principled legal science.

WH;Ist the Careful separation of intention and negligence,
fandithe ;orresponding subjective enquiry into the foresight
Adf‘tﬁébatcused prevails in our courts today, it was nof
vaiQéysAso, The Appellate Division in fact referred to the
 95jéc'§ivej test for intention with apparent approval on
-Seyékél‘occasions in the first half of this century®<. It
appéérs ‘that the primary reason for the acceptance of the

bbjéti&VE’tESt for intention was the adoption from English

96;.FJMT Labuschagne "Vonnisbespreking : § v Mienies 1978
K -1 (84) SA. 560 (AY" (1979) 12 De Jure 180 at 181.

'97!;:ibid,

98. Luxuria or conscious negligence does incorporate an
. initial foresight of the possibility of harm occurring,
:but such foresight is dismissed by the actor, resulting
©'in ‘an unreasonable lack of foresight, and criminal
"liability on the basis of negligence.

99."Burchellland Hunt (nl) 141. At Nnl137, Burchell and Hunt

L"ffc;te'as authority for this point the following cases:

SR v Jolly 1923 AD 176 at 186; R v Jongani 1937 AD 400

- at 406; R v Longone 1938 AD 532 at 539, S41-2; R v Duma

1945 AD 410 at 417; R v Shezi 1948 (2) SA 119 (A) at
0+ 7128-303 R v Koza 1949 (4) SA 555 at 560.
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*ia&~éf the presumption that a man intends the natural and

" probable consequences of his acts*®®.

THis'breSumption has been relied on in a number of cases 1in
1Sogtﬁhﬁfrica1”1. The apparent justification for 1its use,
wh;th'introduces an objective test for intention, 1is that
 “;;;"it‘ is 1mpossible to explore the recesses of a
C;iminal’s mind, and consequently the law says that a person
mﬁst.be presumed to intend the reasonable consequences of
fﬁis acts c.l IO, In using the presumption, the courts have
;étreésed- that the basis of the presumption was factt®~
',fétﬁeri than law and it could therefore be drawn or not

depending on the evidence; and it was rebuttablex®<.

gTHevbrincipal objection to the so-called 'presumption’ of
>ihtgdtion is precisely that it results in an objective test

bf:‘intention and consequently an overlapping between

'160: As Burchell and Hunt point out (i1bid). It appears that
.. - in Roman and Roman-Dutch law intention was regarded as
‘v 'a’'subjective concept.

flbl;gSee Burchell and Hunt (n2) pl189 n543 for a list of the
77 ‘cases in which the presumption was applied.

‘162;1JH‘Péin "Some Reflections on Our Criminal Law" (1960)
.. Acta Juridica 289 at 297 né68, citing Gardiner and
“Lansdown (2ed) p37 ((n44) above).

103, Burchell and Hunt (n2) 1892 n544 point out that "...
"s there ‘is really no such thing as a 'presumption’ of
“fact ...". DR Stuart, "Presumed Intention in Criminal
Law" (1967) B84 SALJ 256 at 259, also makes this point,

" quoting Wigmore on Evidence (3ed) (1940), X, 2491,

‘pp288-9, which describes it as "... an 1improper term
~for the rational potency, or probative value, of the
- evidential fact...", and suggests that it "... be

. discarded as useless and confusing". Ogilvie Thompson
.+ JA apparently approved these remarks in Arthur v
v Bezuidenhout and Mieny 1962 (2) SA 566 (A) 3574.

-‘104. R v Kewelram 1922 AD 213 at 217; R v Jolly 1923 AD 176
7t at 181, 189; R v Taylor 1949 (4) SA 702 (A) 713; R v
"ot Nkatlo 1950 (1) SA 26 (C) 31; R v Nsele 1955 (2) SA 145
. (A) 1513 R v Nkosi 1960 (4) SA 179 (N) 180-1
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'finténtion and negligence*®®. Bodenstein warns against
vadpbﬁing this "... pernicious maxim ..." which has "had such
,fafél re§u1t5 in the past and caused the untimely death of
,thausands,pf human beings ..."1®<, He goes on to plead,
j“.;}_let_us once and for all drop the aberrations of pasf
aégeéband do away with the notion that it i1is possible to say
 thaf a person 1intentionally caused effects which he
fééiﬁally didvnot foresee, though he ought to have foreseen
:ifﬁeﬁ ‘Qr‘ that we are entitled in the cases of so—-called
».”impiied_ ﬁalice' to punish a wrongdoer for intentionally
caQé»i‘ng ‘an effect even in the absence of proof that his
_Vachél state of mind at the time of doing the act was such
théﬁf it can be Jjustly said that he intended the effect
:..;ffé7. It is clear that the use of this "notion" involved
?a sihple adoption of the objective approach to intention.
‘fﬁéféfuart-boints out, *“ the presumption, whether or not
ji£. is regarded as rebuttable, 1s simply the test of
4hegiigencé-— that of reasonable forésight — masquerading 1n
é.?haifferent form" <8, Glanville Williams further

ﬁjllgminates this statement when he says that the application

5bf1»the- presumption "... 1s tantamount to saying that a
"Conéequenée is intended ... provided that it was probable in
 faEtvf— ie a reasonable man would have foreseen 1t as
jbkobéble ++. » Consequently, 1f 1t were admitted that a man

"is ~to be taken to intend the natural and probable
:Coﬁsequences of his acts, the result would be to destroy the

1QUDjéptive definition of intention and to efface the line

';105; Burche11 and Hunt (n2) 189.
106 . Bodenstein (n34) 34.
107. Ibid.

© 108. Stuart (nl03) 259.



1bétWeéh intention and negligence. Such a mangling of the

c¢qﬁept of intention cannot be admitted ..."*®7,

féeéring in- mind the blurring of IJintention and negligence
:accééibhed by the use of the 'presumption’, it follows that
éVéhban accused who completely lacks any foresight of the
IQQﬁSéquéhces of his act may be held responsible. This
éhd@féés_the,view of Swanepoel**~ that the presumption was
'éséptiatéd with the old doctrine of versari 1n re illicita.
.AfHQ“V9rsar1 doctrine provides that a person who commits an
‘QHIEqul act is criminally liable for all the consequences
'ﬁhat:ﬂfbliow, irrespective of whether they are foreseen,
'fbréééeaﬁle or 1intended. 1t is therefore simply a form of
étf;ct liability, 1gnoring the mental state of the accused.

1Mokkei<~point5 out that upon the application of the

hreéumption "... sou dit dus dikwels vir die staat bloot
nodié:wees om die handeling te bewys - die nodige opset sou
dan ias‘ noodwendige afleiding wvalg ..."2*t%%, Clearly this

disregard of intention smacks of versari-type reasoning.
The‘ivefsarj doctrine was rendered obsoletet**= by the

decisions in Van der Mescht**™ and Bernardus**=.

109. G Williams Criminal Law_: The General Part 2ed (1961)
s 90,

100

ilo}fih Die_l eer VYan Versari In Re Illicita in die Strafreg

o :g (19244) pS7 et seq, cited in S v Mokonto 1971 (2) SA 319
SO0V (A)Y at 325H; & v Sikweza 1974 (N) SA 732 at 776 AL

111. DW Morkel "Die Bewys van Opset” (1982) 7 IRW &9 at 70.
112 However in & v Johnson 1969 (1) SA 201 (A), the
-+ Appellate Division appeared to have revived the
- doctrine 1in holding an accused liable for culpable
“‘homicide, despite the fact that when he killed the
- deceased he was not conscious of what he was doing
" “because of his state of voluntary intoxication ie his
" act was involuntary, and there was no question of his
ffhaving any mens rea. Botha JA limited the scope of
Uthis finding to the area of voluntary drunkenness.
However, despite i1ts limited ambit, 1t seems that this

., decision revived the notion of wversari 1in re 1llicita.
‘wgSee Burchell and Hunt (n2) 129. For the latest law on
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iTt\ﬁhés ~been suggested that the application of the
iﬁfésumptibn could even impute a fictitious intention to the
#éégdsedl¥?; Furthermore, in some decisions the presumption
” QéSf‘5éen td cast a burden of disproof, not merely the
'iéyidéntial burden, on the accused, contrary to the general

rule*ie,

:Thél 1bcusv classicus of the objective approacht*? is the
:juabﬁent bf‘Kotze JA in Jolly**®, where the learned Jjudge
fééyglfltbis a well-settled rule that an accused person must
§59  ;aken to have intended the ordinary and natural
;}#pgséﬁuehces of his act, consequences which he could have
?fqréSeéh et The presumption was followed 1in the

'hppellate'Division in a number of cases*1? prior to 1950,

.. the subject of intoxication, see S v Chretien 1981 (1)
‘17sA 1097 (A).

113.1962 (1) SA 521 (A).
114, 1965 (3) SA 287 (A).

115. In R v Elias 1964 (3) SA 144 (SR) at 146-7, Beadle CJ
. ..  applies the presumption leading him to "... leave
v .entirely open the question whether or not 1in a
“particular case it is still open to an accused to show .

that notwithstanding that the natural and probable
. ‘consequences of his act may have been to cause grievous
'ﬂ,bbdily harm, in the peculiar circumstances of the

" particular case, he did not intend that result ...".

“116.- Burchell and Hunt (n2) 189 n 546. See S v Kola 1966

-~;'f£(4) SA 322 (A) 327, following the early Appellate

. Division decisions in R v Kewelram 1922 AD 213 at 216-7

._'wandAR v Mashanga 1924 AD 11 at 12. For criticism of
“ these decisions, see Stuart (n103) 257-8.

. 117:Pain (n102) 298.

“118.. R v Jolly 1923 AD 176 at 186.

119.0R v Kewelram 1922 AD 213 at 216-7; R v Mashanga 1924 AD
S 11 at 123 R v Butelezi 1925 AD 160 at 169; R v Weiss

..1934 . AD 41 at 42; R v Taylor 1949 (4) SA 702 (A) at
ST713L
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‘Eés Qa§fﬁhe objective approach*=“., In fact, as Burchell and
fHQ&ﬁApbint out, in Longone, DPuma and Shezi, the Appellate
_Di&iéioﬁ :"... appeared to have held that the requisite

-&iﬁﬁénticn, would be present 1if the accused ought to have
Lfbféséen'the consequences of his conduct without it being
;;aﬁiqally found whether in fact he did foresee them ..."%*=1,
;HqﬁéQer,!one must concur with Burchell and Hunt when théy
‘ﬁ;ité Vad:den_Heever JA's statement in Nsele with approval,

.Gfﬁaflbfhere is "... no <case in which it has been
,§d£hbritatively decided that, in spite of a finding as a
.1faﬁﬁ_ﬁhét an’ accused person did not foresee the possibility
quia ceffain act, he 1s nevertheless guilty on the ground

'}tﬁqt”he should have foreseen that possibility ..."*==,

.fSiqge the onset of the 1950'st=%, there has been a gradual
1s®ihg‘in.our courts in favour of the subjective test for

_1iﬁténtiOn12“, in response to the need to distinguish clearly

-'AJA); R v Longone 1938 AD 532 at 539, 541-2; R v Duma
71945 AD 410 at 417; R v Ndhlangisa 1946 AD 1101 at
11063 R v Sheri 1948 (2) SA 119 (A) at 128-130; R v
" Koza 1949 (4) SA 555 (A) 5460. Snyman (n3) 203 n 29,
“Cites R v Sikepe 1946 AD 745 at 756 as authority for
‘i“the objective test for intention. In fact, the case of
‘!Sikepe, following the direction taken in R v Valachia
-’ 1945 AD B26 at B31, is an example of the application of
"~ the subjective test for intention.

}1203AR v Jongani 1937 AD 400 at 406 (judgment of Watermeyer

©121 ‘Burchell and Hunt (n2) 141.
- 122.. Ibid, R v Nsele 1955 (2) SA 145 (A) 151.

1234 .Although a subjective approach was already followed in
" {. . cases such as R v Sofianos 1945 AD 809 at 812, R v
i .Walachia 1945 AD 826 at 831: R v Sikepe 1946 AD 745 at
0 7563 R v Morela 1947 (3) SA 147 (A) 154; R v Thibani
171949 - (4) SA 720 (A) 730.

~124.. In cases such as R v Mkize 1951 (3) SA 28 (A) 33; R v
i 7 Huebsch 1953 (2) SA 561 (A) 567; R v Du Randt 1954 (1)
. 'SA 313 (A) 316; R v Hercules 1954 (3) SA 826 (A) 831; R
};leaugarde 1954 (2) SA 5 (C) 8. '




lbé#weén intention and negligence in homicide cases*=¥%, This
development culminated in the case of Neele*®s, where
‘Schreiner  JA took issue with the authority (Garnsworthy*=7)

:citédjin the trial court.

 Théfi?fDrmu1atiDn of the common purpose doctrine in
Abéﬁ%ﬁworfhy apparently advocates an objective test for the
”@é&gjrea Df a party to a common purposet=2, 1n 1ts use of
ftbéufwbhdsl "ought to have known" and "ought naturally to
}khéﬁﬁiqul However Schreiner JA, after indicating that the
iiéﬁgqégeﬂpf Dove-Wilson JP was '"Quite general and not in
;fégﬁSk Ee5£ricted even to homicides"*®%®, quotes a later
1pé€§agé ih the Garnswmrth,v"judgmentll“'L as support for the
éyiéw;lthét the trial court in Garnsworthy "... was not
ﬁéffgfied tb find a person guilty of murder only because he
.ngﬁt\tD have known that a killing by his companions might
’:énsgé,fbut-apparently required to be convinced that he must
aﬁt&éily:have known that there was a risk of such killing
';_ﬁééé;  Schreiner JA thus applied the subjective test to

f?fﬁaﬁfacts in Nsele a&s did Van den Heever JA, who rejected
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‘the objective test in the following terms: "... stupidity,

;fafgfof fbresight, negligence - which may consist 1in non
’fjﬁtéljegere.quod omnes 1ntelligunt - cannot to my mind ever

gbéfka?{substitute for the 1intent, actual or constructive,
~y25;fBurchell and Hunt (n2) 141 ni42.

1265, 1955 (2) SA 145 (A).

127 1923 WLD 17.

AiZé}fE,M Burche11 "The Meaning of Criminal Intent" (195%5) 72
. isald 2640 at 241. :

- 129% At 19.

130 At 147 E.

131.7At 22.

132.5At 147 H.
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'Qﬁiﬁﬁ;ls»requlslte to support a charge of murder ..."2=%,
 Since¢N5e1e, there has been a consistent application of the

.subjective test for criminal intention in our courts:=<

133.- At 151.

134,‘See'cases cited by Burchell and Hunt (n2) 142 n 144,
47 L.But see R v K 1956 (3) SA 353 (A) 357 where Centlivres
..-CJ excludes the operation of the presumption from the

. "mens -rea enquiry where children between the ages of 7

" and 14 are involved, without rejecting the operation of
.the presumption 1In toto, as might be expected in the

- light of R v Nsele 1955 (2) SA 145 (A) and R v
‘Bergstedt 1955 (4) SA 186 (A) which wunequivocally

‘rejected the objective test for intent. This
" conclusion followed the learned Chief Justice’'s
'{rejection of the objective formulation "ought to have
"~ known" used 1in the trial court. Furthermore, the

. 3-pre5umpt1on was mentioned with approval in R v Nkosi
1960 (4) SA 179 (N) 180, although the court regarded it
as rebuttable, and qualified it by the requirement of

_ fproof of actual intent. In these circumstances, it is
. - submitted, clarity demands the complete exclusion of
the presumption from the enquiry into dolus. The

.. -presumption was also applied in R v Elias 1964 (3) SA
7 .144 (SR), as well as in the Appellate Division in S v
“be]a 1966 (4) SA 322 (A) 327, where Trollip AJA stated
fvfthat; ... 1n the absence of any evidence from him
“explaining his conduct, it must further be presumed
. that he thereby intended to conceal his identity, for
- that would be a reasonable and probable consequence of

v +lconcealing his sex ...". Stuart (n103) 257 notes that
‘ "Irbllip AJA seemed to regard the presumption as
<" rebuttable, "... casting the burden of disproof, not
:f}~fmerely the evidential burden, onto the accused ...".

. ' As noted above (at 101) this is unacceptable.
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»JPhdﬁFfUF‘DOLUs EVENTUALIS

kiDoJuq ﬁ'éventua]i: therefore requires proof of actual

'qubjectlve foresight on the part of the accused that the
‘;partlcular consequence in question might possibly occur:*==,
' ﬂHowever d1rec1 evidence of tne state of mind of the accused

‘115 seldom ‘available and therefore, to determine the mental

}fstate "of . the. accused a court must "rely chiefly on
lﬁinferences S drawn firom conduct"+=e and "from the
fc1rcumstances in which the crime was committed"*=7, Holmes

:QJQ ;D,Slgwah]a‘"a, set out the requirements for the degree

fof;pﬁpof as follows:

-"Subjective foresight, like any other factual
‘issue, may be proved by inference. To constitute
\proofvbeyond reasonable doubt the 1inference must
be the only one which can reasonably be drawn. It
‘cannot be so drawn 1f there 1is a reasonable
‘boésibility that subjectively the accused did not
-foresee, even if he ought reasonably to have done
‘sp,'*and' even 1f he probably did do so...*%%,
1Furthérmore, the "... 1nference sought to be drawn
ﬁmust be consistent with all the proved facts,

whlch must be such that they exclude every other
‘ j’reasonable inference save the one sought to be
edrawn. ..t ree,

théfEburtais,tD guard against "armchair reasoning', that is;
;1mput1ng th the accused a mental state, based on facts:
femerglng only after the act had been committed, or based on -

.éwhaE; Someona else (whether the Jjudge, magistrate or

.1;35Q5LQHSQ;(n1) para 20. See also R v FPoteradzayi 1959 (2)
s BA128 (FC) 129 Ay S v Dlodlo 1966 (2) SA 401 (A) 405
Fe '

ASn}man (n?) 203.
iLBﬂSB (nl) para 90.
ﬂ[iéa l?é7jpg) sA 564 (A).
?éfféfé.

S v:Dlodlo 1966 (2) SA 401 (A) at 405 H.
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,Féaﬁénablé'man) would have thought were he in the shoes of
.£he3 actused at the time of the actt=t, In assessing
Lsubieétive foresight, the court will de facto "...draw
Cénbluéipns on the ground of objective probabilities based
?bhfgenefai human experience ..."*+%%, There 1s thus a burden
‘pléceﬁ vupDh the judges to draw conclusions based onn the
:ﬁ&éiiéble factual evidence placed before them, and not on

their own sense of Jjustice**=.

’Tﬁéf'fdurt should therefore guard against proceeding too
:rééﬁi}y:fébm the proposition that the accused "ought to have
fdrégeeh”'to the postulation that he "must have foreseen"
éhdﬁlfgrthef to the postulation that he '"by necessary
‘iﬁférence‘did in fact foresee" the possible consequences of
,h;gﬁ.condﬂctl“4. In this regard a caveat needs to be
.méﬁfipnéd regarding the terminoclogy used by the courts, 1n
ffefitgon'to the oft-used phrase "must have foreseen". As
Snyménv'not95145, where the phrase 1s used 1n 1its propeg
;bhtéxf; indicating that the inference is drawn from the
éyidehce_ by the court that the accused actually foresaw
ﬂdeafh; its uée is unproblematic.
"However, 1f by must have foreseen’ 1s meant not
Qlfdid in fact foresee’ but “should (as a reasonable
man) . have foreseen’', the wrong test 1s being

" .applied ' in respect of intention, namely an
“. objective 1instead of a subjective one. The words

141. Snyman (n3) 204.

14?5ﬁTfan§Iation of & v Dladla 1980 (1) SA 1 (A) 4H 1in LAWSA -
ff;_(nl) para 0.

‘143 Morkel (nl1l) 72.

144, B Bradshaw v § 1977 (1) PH H60 (A) &5 per Wessels JA,
.- "'who ~adds that ... (tYhe several thought processes
. attributed to an accused must be established beyond any
*fﬂreasdnable doubt, bhaving due regard to the particular

- circumstances which attended the conduct being enquired
into ...". :

145. Snyman (n3) 204.
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.. “should’, ‘ought to’ and sometimes even 'must’

‘describe the obyective test to determine

) negligence, not the subjective test in respect of
" intention..."iee,

fﬁ?éhoﬁid be noted though that in the majority of cases,
thé?é‘may be little difference between the result in the
 abﬁlicétion of the objective and subjective tests, for where
ig”is*éétablished that the accused "ought to have foreseen'
Jthédcohsequences it could usually be shown that he "must
'HéVé-'foréseen" and therefore by inference "did foresee"
thé@£“7.b _Nhatever the similarities 1in substance between
,fﬁé@,ﬂfthe' crucial distinction between the tests remains
theVer: ‘;as a result of the adoption of the subjective
ﬁesf;‘in those instances where the state cannot prove that
_fﬁé, éccused had actual foresight of the consequences, he

wiliiescape criminal liabilityx4s,

Mokkélwpoints out that in effect the test remains objective
'in‘hgture, but the finding 1is that the accused "subjektief
dié"gewraakte strafbare gevolge van sy handeling gewil of,
na i@elang van die omstandighede, voorsien het'"14%, The
iéaknéd author proceeds to comment upon this 1in the’
:fo}Iqwing,terms:
“j‘“Indien hierdie feit ingesien word, blyk baie van
'7’;g-die - skynbaar onoorkomelike probleme van ‘n
‘. 'ri sinvolle skuldteorie veel eenvoudiger. ARanvaarding
‘van die  ultgangspunt dat dit streng gesproke
LJ'VErkeerd’is om van ‘N subjektiewe toets vir opset
ifte praat, sal lei tot 'n sinvolle toepassing van
‘"die stel reél '...must have foreseen and therefore
did foresee... . Die wanbegrip dat 'n werklik
146, ibid.
1477 Burchell and Hunt (n2) 142.
;4S$}1bid. This statement relates to criminal liability on
% the basis of intention. Criminal liability on the

A;basis of negligence may still be founded upon the facts
-of the case.

149. Morkel (n111) 73.



subjektiewe toets vir skuld moontlik is, kan slegs
Y “lei tot verwarring en kan inderdaad pogings om
. behoorlik te onderskei tussen subljektiewe en
" objektiewe skuld kompliseer ..."+=9,

_}he;imputed foresight of the reasonable man that the accused
'é&gﬁf to’ or ’'should’ have foreseen does not suffice for
,pfdof: Df intention, thus excluding the possibility of
:cqﬁsfrﬁctive or fictitious intent*™*, It follows that the
fédéptidn of the subjective test 1mplies that the more
unibie}ligent, superstitious and lacking 1n foresight the
iaé;uséd'ié, the more difficult 1t will be to establish dolus

everitualis on his part*®=,

ihufﬁhe ‘1ight of the above, what has become of the
pheSumption that a man 1ntends the natural and probable
consequences of his act? As seen above, the 'presumption’

vhagjybéeh"rejected as a front for the objective test of

iﬁﬁeﬁt by the Appellate Division. However the maxim may
‘still have- some value "... not as a presumption, affecting
‘tﬁé?uohus of  proof, but as an inference of fact ..."*%%,

Holmes JA neatly encapsulates the scope of functioning of
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1§Q¢ijan "inference of fact when he states that "... the

-pFa}tical‘ approach 1s to eschew piecemeal processes of
}feéébhing,‘and to look at all the facts at the end of the
itééeﬂl'ahd from that totality to ascertain whether the
ihfe(ence in Question can be drawn and that inferences do
 n5ﬁTé¥fect:the incidence of the onus of proof - they assist

its .discharge ...":=%,

1502 Ibid. .

;151f38urthell and Hunt (n2) 14%. See S v Nkombani 1963 (4)
. SA 877 (A) 883.

lséﬁﬁLﬁﬁﬁﬁ.(nl) para 90.
1533 I'bid.

154.° 6 v Sigwahla 1967 (4) 566 (A) at 569 H.
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ffﬁ:ﬁrawing an inference of dolus eventualis in respect of
fﬁﬁfdéf,'the court will consider such objective factors as:
fﬁﬁg‘iﬁhérently dangerous nature or severity of the assault
:leédihg. to the victim's death*®%, the type of weapon
 u5éd*=§; ‘the position and nature of the wound which was
ffnjiictedi§7, as well as the objective probabilities of the
éaéé aﬁd general human experience*®®. Failure to testify on
the:rbarf of the accused may 1in certain circumstances
lsfréhgthen the inference of dolus eventualis*®<. 1t should
hbﬁevér be bornme in mind that these factors are merely aids
émpioYEd iﬁ answering the ultimate question, namely whether
'thé !éccuéédv subjectively foresaw the possibility of the
prhibitéd consequence (or circumstance) and whether he
”feﬁaﬁciled. himself to that possibility?*®®, The court 1is
 tHérédee required to examine all the facts of every

particular case 1in considering the inference of dolus

155. LAWSA (nl) para 90.
156. Snyman (n3) 204.

157 LAWSA . (nl1) para 90. In respect of the last two

-+ factors, Rabie points out that intention to kill cannot

- simply be inferred from the fact that a lethal weapon

- . was used, while such intention may be inferred even 1if

- the wound was not in what is usually regarded as a
- vital part of the body.

158.:Snyman (n3) 204. See R v Mlambo 1960 (2) SA 55 (W) 58
B - H; S v Nkombani 1963 (4) SA B77 (A) 883 D; S v P
1972 (3) SA 412 (A) 416-7; S v Beukes 1988 (1) SA 511
.. (A) 3552 DE. It follows, furthermore, that because the
" test for intention is subjective, all factors bearing
... on  the state of mind of the accused, including
aiaF vD1untary intoxication and provocation must also be
< taken into account. See LAWSA (nl) para 90 n38 and
i n39. '

159;7LAwSA 1bid. See § v Mini 19263 (3) SA 188 (A) 195-6; S

© 7. v .Nkombani 1963 (4) SA B77 (A) 893 FH.

- 160.-Snyman (n3) 204.



eventualistet, Because this enquiry is a factual one,
"little purpose is served by referring to case law, although
.cases with similar sets of factual circumstances may be

~relevantte=,

 HbQEVEr,Jit is submitted that any recourse to such factors
:éhdufd'ihvno way 1impinge upon the essential inquiry into
{wﬁefher the accused had the necessary mens rea to be found
-;gﬁiify of"fhe offence in quesztion. All these normative
ffécféké, and others, should therefore be downplayed and
v¢5hOuLd hot interfere with the assessment of the criminal
'ﬁiféﬁidity " of the accused according to the psychological

approach.

161, LAWSA (nl1) para 90. As Snyman (Nn3) 204, points out,
.. .the upshot of the inferential enquiry is that a court
. “1s unlikely to find that an accused "foresaw a very

improbable possibility or that he reconciled himself to

v it"™ in the absence of the accused making an admission. %§

162, LAWSA  ibid. The process of reasoning that must be
: " followed 1in determining the existence of subjective
"~ foresight in regard to dolus was reiterated in S v
.- Stigling 1289 (2Z) SA 720 (A). R Whiting "Thoughts on
- Dolus Eventualis" (1988) I SACJ 440 states that “...
"*ﬁonscious risk—-taking may take a very wide variety of
‘ffforms, and the decision in a given case on whether or
. not the requirements of dolus s=ventualis haye been
.satisfied may be influenced by 2 number of factors
CelLeat s He discusses <such factors as "the type of
s ractivity" involved in the creation of harm (i1bid), "the
~ _type of risk" involved (441) and the fact that "the
"conduct involved 1is not an act but an omission. or

"”ffailure to comply with a legal duty to act" (442).
~"Whiting regards the cases where these factors will
‘"jexclude' dolus eventualis as "relatively uncommon"
Coo(abid) . A Paizes "Dolus Eventualis Reconsidered"”
- 7(1988) 105 QALJ 6346 at 44% indicates that a moral
:“judgement of some <ort may be required in assessing
“Tdolus eventualis. I
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[EFGREE’OF FORESIGHT{/
 f£ is]now;settled law that the_qunitive component of dolus
:éyéntuaJis requiFES(ﬁF60¥vof foresight>of the%ﬁg;;{;:T;Z;ﬁof
:thg occurrence of a consequence, rather than the higher
hStandérd of foresight of the probability of a consequence
:Dccqfring. ﬁlthough some doubt existed 1n early cases as a
'Fééﬁft,'of some confusion i1n terminology, 1t appears that
Tmbfe'bthan mere realisation of the consequences as
-poséiblé”?éE was required.’ An express requirement of
';pfobability was laid down 1n & number of cases: in |
~Qéfnéworthyl°4 i1t was required that the foreseen consequence
,bg “.;;obvious and probable..."**=®, 1n Longone*<® the court
'Sfipuléfed the need for a '"reasonable probability"*®7, while
liH#Béfgstédtl°s, "some probability”i°9 was required. Other
A;éééé;requiring ggggﬂthan foresight of a possibility include

ngcobb170. (whichr was followed in Butelezit7%), which

163 Pain (nl102) 301.

lybﬁgrﬁ v -Garnsworthy 1923 WLD 17.

165. At 19.

166. R v Longone 1938 AD 532.

167.°At 539.

168..1955 (4) SA 1B& (A).

169.. At 188. This dictum 1s somewhat problematic 1in the

w .."'light of the fact that it proceeds from Schreiner ACJ,
- whose dicta in Thibani 1949 (4) SA 720 (A) 729-30 and
T Nsele 1955 (2) 145 (A) 148 are important authority for
- the requirement of mere foresight of a remote
. possibility. It 1s difficult to reconcile the
. :Bergstedt dictum, which lays down a similar requirement
“.to that of the objective test with the tenor of the

‘rest of the judgment which unequivocally upholds the
‘,fSubjEctive test for criminal intent.

170. 1921 AD 92.

171..1925 AD 160 at 161.
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utiiized°the term "calculated"*”= to express the requisite.
“mental state of the accused*”’=.

1

Ihféertéin casest*”?®, 1t was decided that the accused must
'-héyéﬂforeseen that the act in question was "likely" to cause
ffhé pafﬁicular result. However "likely" 1s an elastic word,
lﬁi*}iéult of exact definition*”®, and it therefore may lead
b'tbhiﬁisﬁndefstanding since it can refer both to the

;bfopability and the possibility of the occurrence of the

f172;;At,94—5.

173+ ‘Burchell and Hunt (n2) 144 n 156 cite R v Jolly 1923 AD

Lo, .176 (Kotze JA's judgment) as further authority for this

+ - proposition, but the learned judge is simply applying

- “.-the presumption of intending the natural and possible

/consequences, and 1is therefore not identifying any
;foresight requirement.

174, Prior to 1958, the following cases all required
-Z,quresight of a "likely" consequence by the accused: R
- . v Qenele Xutu 1941 (1) PH H7 (W) 113 R v Marthinus 1942
. . CPD 247 at 250 (although the court eventually applied
'";’3the presumption that the probable consequences of an
. . act are intended); R v Kubuse 1945 AD 189 at 199; R v
2. Sofianos 1945 AD 809 at 812; R v Valachia 1945 AD 826
. at 830-1; R v Sikepe 1946 AD 745 at 756; R v Strauss
1948 (1) SA 934 (A) 940; R v Kuzwayo 1949 (3) SA 761
(R) 770; R v Ncetendaba 1952 (2) SA 647 (SR) 651; R v
. Mazumpa 1953 (2) PH H151 (0) 308; R v Koning 1953 (3)
.~ *SA 220 (T) 230-1; R v Edwards 1957 R & N 107 (SR) 112.
© The term "likely" is also used by TB Barlow "Digest of
\1Jthe Law of Murder and Culpable Homicide" (1950) 67 SALJ
/393 'at 398, describing foresight required for dolus
eventualis.

*l75lﬁEM Burchell "The Intent to Kill: '"Probable’ versus
~‘:5f¥’Possible'“ (1950) &7 SALJ. 110-111, who points out that
M... "likelihood® means no more than '"possibility’ when
used 1in - the test of foreseeability to be applied 1in

" delict cases to determine whether or not the defendant

" owed the plaintiff a duty to take care (see Joffe & Co

. Ltd v Hoskins 1941 AD 431 at 451). But no assistance

" .in interpreting the word ’'likely’ 1in the test for
..murder - [the «crime in question which Burchell was
“‘discussing, following the case of Valachia (ibid)] can

s .."be derived from delict cases where the issue is one of
v-yfﬂnegligence, not of intention ...". '
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‘EésQLtlfé. There are nevertheless indications in our case
MléQ:iﬁhat' whén using the term "likely’', the courts are
iﬁéfé?fing‘ to foresight more substantial than mere
~b§§5ibility. In the case of Koning*”7, Ramsbottom J cited -

ngtbbo, and Valachia as authority and then proceeded to:
ZeqUéfE “calculated“17a with "likely"*7%® in his discussion of-
vé;éntual intention*®<, Secondly, in the case of Horn*®*,
Véni'Blekk JA contrasted "possibility" with "likely"2®=,
iFihé}ly, in Sikweza*®®, Holmes JA states that "likely" used
 £¢7559 the test for the cognitive component of dolus
"é?éntgéjis, but that foresight of possibility is now
 féqufed;  The implication of this statement is that Holmes
fJA;Qiews;Jlikely" as equivalent to probability rather than

possibility.

'}i7¢jfouSQ.(nl) para 91.

 ¥i7¥Qkoning 1953 (3) SA 220 (T) 230-1

,*iié:;ﬁs_gﬁe term 1s used in Ngcobo 1921 AD 92 at 94-5.
'vi7§;6A§vtﬁe term is used in Valachia 1945 AD 826 at 830-1.
,18@}:At'230.

"isigjgése (3) SA 457 (A).

fgaégiétf467.

1831974 (4) SA 732 (A) 736.
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fbnﬁhdccasion_ the courts have been somewhat equivocal
 thceEning ‘the degree of foresight required for do]ue
AievehtUalis, using the phrase "probable or possible"184,
.:Dther cases have made reference to the QEEJEéd‘s act
:1nvolv1ng "some risk to life'"*®® (instead of foresight of a
ﬁ0551b1e ‘occurence) *®e, This formulation et first glance
;appears to be as nmebulous as "likely" insofar as it fails to
Clndlcate whether the accused must foresee the possibility or
ejthe probablllty of the deceased’'s loss of lifet®”. It has
”7however been confirmed in the case law that "some risk to
life"  refers to the possibility (rather than the

1probab111ty) of death occurringi®es,

gDeépite the earlier terminological confusion, 1t 1s now

”ﬁlrmly establlshed that the accused need only foresee the

e —— e

;Qgggigiligifgi_ﬂggm_gggurrlng. As Van Blerk JA states 1in
o " L B B B Y

* "It would be incongruous to 1limit a wrongdoer's
. constructive intent to cases where the result
1hwh1ch he has foreseen was likely to cause death
. and not to infer such intent where the result he
. had foreseen was, al though possible, not
S likely"rev,

184R v Geere and Others 1952 (2) SA 319 (A) 322; R v
© . Hercules 1954 (3) SA 826 (A) 831.

185, R v Joilly 1923 AD 176 (lnnes CJ°'s Judgment); R v

w . "Huebsch 1953 (2) SA 561 (A) 5673 R v Du Randt 1954 (1)
- . SA: 313 (A) 3163 R v Horn 1958 (3) SA 457 (A) at 465 D
. (Beyers JA’'s judgment).

‘iBbg,léuSB.(nl) para 91.
187757 Ibid.
 ;88ghR1v‘Horn 1958 (3) SA 457 at 467 AB; R v Nemashakwe 1967
L+ (3) SA 520 (RA) 523B; R v Tazwinga 1968 (2) SA 590 (RA)
. 991DE; § v Ushewokunze 1971 (2) SA 360 (RA) 363 EH.

.f189;:467 B, where Van Blerk JA equated "likely" with
- .7 ."probable" (see 113 above).
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195 Burchell .and Hunt point outhﬁr\xhe determining factor in

nfrlmlnal cases‘relatlng to<negllgence is that the accused
mshould have foreseen the p0551b111ty of harm, as the-
freasonable man would have, were he 1in the shoes of the
t;‘accused.,_'Upon the application of the ObJECthE test for

7do]us eventualls. intention would only be found to be .

,present where the State was able to prove that the accusedf
Should have foreseen the occurrence of the consequence as

1probab1e*9* ngeelght of a possibility would be .

flnsuff1c1ent as acceptenCeW"of the foresight;“ef a mere
-

Tp0551bIT:?;—as sufficient would blur the distinction between

A.dolus and_CUJpa. However, now that it i1s settled law that
A .:_—A _
”only the 'subjective test suffices for 1ntent (and the.
ifobjectlve test for negligence), there 1is less danger of such

iconfu51on and foresight of a mere possibility suffices*®=,

{The dlctum 1n Horn was confirmed in the subsequent case law, 
HEIthough the termlnology used was not 1in any sense uniform.
"_Some cases "have phrased the requirement as being "some risk’
jtd llfe"*q'. whereas other cases have simply required
';for951ght of a "possibility", without qualifying the scope

fpf fore51ght _required in any way?T4, Still other cases

;190. Burchell .and Hunt (n2) 143-4.

3191._Ib1d;-

y;gzg'Jbld.,

4193],See 114 above. See, 1nter alia, R v Poteradzayi 1959

0Lt (2) R & N 31 (FSC) 343 R v Mpeke 1961 (2) SA 240 (N)' -
.244 . .B; R v Basson 1961 (3) SA 279 (T) 280; R v
Nemashakwe 1967 (3) SA 520 (RA) at 523; S v Van Zyl .
1969 (1) SA 553 (A) 557; S v Haines 1969 (2) SA PH H191

(N);. S v Dhlamini and Another 1972 (1) SA 807 (A) 817;

'S v Magubane 1975 (3) SA 288 (N) 292. -

,“}Ra_v Bougar‘de 1954 (2) SA S5 (C) 9535 S v Malinga and
. Others 1963 (1) 692 (A) 695; S v Mangondo 1963 (4) SA
160 (A) 1623 S v Nkombani and Another 1963 (4) SA 877
7(A) .B88B3, 891, 895; S v Sigwahla 1967 (4) SA 566 (A)
“570;.5 v uqn Niekerk 1970 (3) SA 655 (T) 657; § v
"Mtshiza 1970 (3) SA 747 (A) 7523 S v Kramer en Andere
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j@ndlcate that foresight of a mere possibility 1s required
-through the use of the phraseology "appreciated -
;mlght”19“. The 1lone authority favouring foresight of a
kprobablllty was the decision of the Rhodesian Supreme Court
jln R‘v Nabena*9°, although the word "likely'"*®7 was used 1in

51kunrana”e, Mawena*<? and Ntuli=ee,

‘Desplte the fact that foresight of a possibility is regarded

.asy suff1c1ent by the courts, the probability of a
CDnsequence occurrxng may well be relevant 1i1n drawing an
1nference of actual foresight on the part of the accused.
xAé' Loubser and Rabie point out, " the greater the

llkellhDDd or probability of death, the stronger would be

+71972°(3) SA 331 (A) 334; S v P 1972 (3) SA 412 (A) 416;
-8 v. Kritzinger 1973 (1) SA 596 (C) 602 E; S v Sikweza
. 1974 (4) SA 732 (A) 73b; S v Grove-Mitchell 1975 (3) SA
1817 (A) 822 D; S v Sabben 1975 (4) SA 303 (A) 304; S v
oKgware 1977 (2) SA 454 (0) 455; S v V 1979 (2) SA 656
UA) 66B; S v Tissen 1979 (4) SA 293 (T) 295 EF; S v
;fZimifi 1981 (2) SA PH H196 (A); § v Nhlapo 1981 (2) SA
75744 ‘(A) 750-1; S v Mbatha 1987 (2) SA 272 (A) 285 C.

‘ﬁési,s v Loubser 1971 (1) SA PH H14 (A) at 24; S v Thody
e 1971 (2) SA 213 (N) 216, and see the Jjudgment of
L iWilliamson JA in S v Mini 1963 (3) SA 188 (A) 192.

196.7:1967 (3) SA 525 (R) 527.

’197;31t is submitted that "likely" refers to foresight of
’w;i'SOmething more than a mere possibility, see 113 above.

'198. ‘R v Sikunyana 1961 (3) SA 549 (E) 552 DH.
'199..R v.Mawena 1962 (1) SA 896 (FC) 904.

'200.°R v Ntuli and Another 1962 (4) 238 (W) SA 241 A,
.-+ “despite citing R v Horn as the law to be applied (at
© ;7280 G), and quoting such terminology as "risk to life"
-.-;(head note) and "actually appreciated that death was a
- .~possible result” (at 466) from R v Horn, which is clear
“.authority for foresight of a possibility. The court
,,ﬂwas fbllbwing the older formulation 1in R v Valachia
71945 AD 826 at B831.
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the 1nference that the accused in fact foresaw 13“2“1. It
fp}lews that the more 1improbable the con;equence in
eaestion,'the more difficult 1t would be to prove foresight

d”:tbéhpért'of the accused by inference=©=,

xAs seen ahove, the courts tend to refer to foresight of a
fp0551b111ty"_ or "risk of death", unqualified by any
adJectlve defining the substance of the requisite foresight.
On‘>eccaslon however the courts have been more specific;

holdihg that.the requirements for dolus eventualis would be

satlsfled by foresight of a possibility, "even if
_sllght“’“”; o "faint"=Ees "improbable"=<®, "highly
_1mprobab1e“"°° or even ‘'however remote"=%7, Authority for.

the view that foresight of _any possibility, however remote, g
is Suff1c1ent for a flndlng of»'dolus eventualils, is éé;
bolstered by the statement of Schreiner JA 1in Nseigfﬁf:
‘{5 prov1ded that the risk must have been and therefore, by
hlnference was, present to the mind of the accused, and
‘prpv1ded that he was reckless whether or not it matured in
rdeathyfltdo not think that the seriousness of the risk 1is
:matefiallﬂ..”zoq. Further support is lent by Holmes JA in'

20;;}Eoubser and Rabie (n7&6) 417. See R v Horn 1958 (3) SA
“- 17457 .(A) 467 C.

202.:Loubser and Rabie ibid, R v Horn (ibid) 465 BC, S v

< Nkombani 1963 (4) SA 877 (A) 891 D, S v Dladla 1980 (1) |
SA 1 (A) 4 H.

203.°.5 v Mini 1963 (3) SA 188 (A) at 191 H.

520¢;f9fv,Ngubane 1985 (3) SA 677 (A) 685 FG.

,205EJ1b1d5

206.°°S. v Shaik 1983 (4) SA 57 (A) 62 FG.,

 207{%Rtv3Thibani 1949 (4) SA 720 (A) 729-30; S v De Bruyn
©r1°1968 (4) SA 498 (A) 510 G.

208, 'R v Nsele 1955 (2) SA 145 (A).

209. At '148.
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the case Df(E;’;ruynzlo, where the learned judge makes the

211

215

follo

wlng submission: ... IF

an accused were to admit

that he.foresaw the possibility of death, on

that

'.coqv1

vﬂhae

anythlng is possible, that

ction for murder ..."=t1,

———

relevance in the area of

1nferent1al

would

the footing

contribute to a

Although the question of the remoteness of the possibility

proof of the

1:sub3ect1ve foresight of the p0551b111ty by the accused=*=,

—_—
1n the sense that the more remote a p0551b111ty is, the less

llkely lt is that the accused had actual foresight of 1t=

1t

p0551

clear that a person who

foresees, for

=17

example, a

blllty of death, is not entitled to take a chance and

gamble wlth another person’s life on the basis that the risk

lS S

remot

:Remdt

'3blame

p0551
p0551
exten

DCCUI"

llght and death 1is wunlikely,

highly improbable or

9214

eness is also relevant to the question of
worthiness- if an accused had foresight of a remote
blllty of death, but regarded death as "... although

ble, extremely unlikely ..

this could

constitute

uatlng circumstances in taking the risk of the

rence Df death=+=,

of death ,would thus usually signify a lesser

Foresight of a remote possibility

blamewor thy

~JmEhtal condition than foresight of a real possibility of
{ﬂeéth, but this is not always the case. As Paizes points
';thifit is. "... at least arguable that the blameworthiness
2100 S v De Bruyn 1968 (4) SA 498 (A).
./ At 511 DE.
fol?f!S v Ma]inga and Others 1963 (1) SA 692 (A) at 694 H.
[213.. S v Shaik 1983 (4) SA 57 (A) at 62 DE. —
:2l4ﬁ LDub5er and Rabie (n76) 417. See also R v Horn 195
. ..-(3) SA 457 (A) at 465C. ~//////
\§'v De Bruyn 1968 (4) SA 498 (A) 511 DE.
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of one who deliberately exposes another to what he regards

3 511ght  risk of death 1s commensurable to the
blameworthlness of one who 1s conscious that his act will
expose another to the real risk of death but does not desire

,1'_C:,t>o have that effect ..."=1e,

There vlS "therefore a strong 1line of authority runoing

through a number of Appellate Division cases that foresight

of _3 remote possibility 1s sufficient to constitute the
—_—~ B ]
Cognltlve component of dolus eventualis=17, Furthermore,

: there‘ are a large number of cases which 1indicate that

fore51ght of a mere possibility suffices, without actually

—_—

quallfylng the substance of such a possibility 1in any
wayzlav :Yet‘despite the acceptance of the sufficiency of
fore51ght of a remote possibility (in respect of dolus
veyentualls) by the highest court in the land, a contrafy
7%%;Eeﬂ has developed in our case law and 1n the writings of
certaln jurists to the effect that what 1s required for

doluS‘ eventualis is foresight of a real possibilityZl?i

216.;Pa12e5 (n162) 643.

21 7 R v Thibani 1949 (4) SA 720 (A) 729-30; R v Nsele 1955

T ~(°U SA 145 (A) 148; S v Mini 1963 (3) SA 188 (A) 191; S

v De Bruyn 1968 (4) SA 498 (A) 510 (followed explicitly

‘in the Provincial Division cases of § v Dube 1972 (4)

E fSA 515 (W) 520; S v Pepenene 1974 (1) SA 216 (0) 220; S

o Vv Sipzani 1979 (1) SA 935 (E) 938); S v Dladla 1980 (1)

LT 8A 1 (A) 83 .S v Shaik 1983 (4) SA 57 (A) 62; S v
~. . Ngubane 1985 (3) SA &77 (A) 685.

32@8;¥See cases at (n194) above.

,;2;9:;5- Ushewokun*e 1971 (2) SA 360 (RA) 364 BC, S v
A ,',.'nostl]]y 1977 (4) SA 699 (D & CLD) 728 D; S v Moodie

—ffﬁj1983 (1) SA 1161 (C) 1162 B. Loubser and Rabie (n76)

"31417‘n 22 cite S v Ncwane 1978 (2) PH H 218 (A) as
f.authority for the notion that a real possibility of
" harm should be foreseen; however the court refers to a
';,real{possibility in the following terms (at 316): "L
““The notion that the result of the assault was not
Qiforeseen, nor even contemplated by the appellant as a
Jﬁkeal possibility, 1s fanciful 1in the circumstances of
(f}thisi case ...". It is submitted that the court 1is
‘ﬂ“beferring to the establishing of a real possibility on
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>jfdfé§ﬂght'.of & substantial risk==< or the reasonable

fpp55ibili£y of harm eventuating==t,

.~Déépicé,the strong support for the notion that foresight of
i@ny boSsibility is sufficient as a constituent of dolus
ieventua]zs in our case law, there has been some academic 
:cr1t1c1sm of this view. For the purposes of analysis, the 
"}rguments raised by the Jurists against acceptance of
'?fore51ght of any possibility as a requlrement may béwazv1ded
\lntO three areas of dispute: . first, whether foresight of a
vremote p0551b111ty may be classified as intention at allj;
"secondly, a policy—-based argument asserting that acceptance
bf ‘such fa standard would 1lead to unjust results; and

ﬁhlrdly,‘that_such a standard has no utility 1in practice.

Each.of these arguments shall be examined in turn.

:thcﬁéll "and Hunt consider it to be doubtful whether an

_acCUggdgcan even be said to "foresee" a possibility if he

‘“”the,facts of the case and not as a requirement, and
'fﬂthat Loubser and Rabie are consequently mistaken 1n
" referring to Ncwane as authority for the requirement of
" - foresight of a real possibility.

2200 R v .Steenkamp 1960 (3) SA 680 (N) 684 FG.

221..°S v Tazwinga 1968 (2) SA 590 (RA) 591 D, followed in S
oo lvi Ushewokunze 1971 (2) SA 360 (RA) 363, and S v John
/1969 (2) SA 560 (RA) 565. Further authority for the
‘. acceptance of only foresight of a "reasonable
ﬁ?p0551b111ty as sufficient for dolus eventualis 1s to
,Cbe found 1n R v Suleman 1960 (4) SA 645 (N) 646 H.
ffThlS-authority proceeded from a most improbable source,
+’Holmes J (as he then was), who later went on to sculpt
.. dolus eventualis as a concept in the Appellate
~-Division, particularly in regard to 1insistence on
5V“fbresight of any possibility as a requirement, 1n cases
“/such as Mini and De Bruyn ((n217) above). Burchell and
S PHUNt (n2) 146 n 174 cite the minority judgment of Steyn
/*mCJ in Nkombani (n202) above as i1mplying "something more .
ffthan.a'mere possibility", but any such i1mplication was
.never ‘concretized in that judgment, which simply’.
\intérprets the evidence as 1insufficent to found an
‘xintention of murder.
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itﬁinké:oftit but considers it very remote; "... surely he
;iCéHnOt bé said to "intend’ a consequence, even 1n the legal
'SSense DfAihtentiDn ... 1f he foresees 1t only as a very
‘remote risk, or as a hundred-to-one chance or, ... ‘on the
{quotlng that anything 1s possible’ ..."===,
‘fSﬁ}ﬁgh agrees with this assessment, opining that "dolus
‘ eventua11s is absent if X [the accused] foresees the
fﬁp0551b111ty only as remote or far—-fetched ..."==%, Morkel
'ampllfles this point somewhat. Using German authority to

‘explaln the requisite degree of foresight, which he regards

‘7ﬂaé' moe111k definieerbaar en bepaalbaar" he expresses the
:kneed for- a knowledge ("kennis") of the particular
“ﬂClrcumstances or risk==%, He goes on to point out that the

5 knowledge to which he 1s referring 1s not simply of an
Vabsﬁract, géneralized sort===, nor need i1t be 1immediately
'fq;rpt;ed towards the consequence or result==¢, but instead
fiﬁﬁ ;éhtaii5 concrete knowledge or awareness of specific
“ﬁiftﬁmsténces ("konkrete bewuswees van bepaalde

u;omgﬁandighede L )ER7

'fThe second argument raised 1is that foresight of a remote
“Ep0551b111ty ought to be rejected as a requirement of dolus

n,eventualis on policy grounds, as this notion 1s '"... far too

. 222 Burchell and Hunt (n2) 146.
' 223. Snyman (n3) 199.
*2245:DN Morkel "Die Onderskeid tussen Dolus Eventualis en

.. ~Bewuste Nalatigheid: 'n Repliek" (1982) 435 TIHRHR 321 at
f9323i as required by sl1l6(1) of the German Criminal Code.

f‘Qfﬁpfjbid. Morkel ‘s example 1n this regard 1s knowledge 1in
. .7 the sense of "Ek ken my oom".

’57225fnjb1d, To continue the analogy, Morkel points out that
"ﬂ.;lsuch' knowledge ‘"beteken nie noodwendig dat ek - op
" :hiECdiE comblik aan my oom dink nie"

. 227. . Ibid..
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 lwiaé7k;;f?=?B énd could thus lead to "... anomalous and
‘@ﬁﬁdéf results ,.."==%, Burchell and Hunt use the example
:bf‘;éaf'ofdinary road user (motorist) to illustrate this
,argpﬁéhﬁ,_pointing out that applying the remote possibility
Vf;riﬁéfionzaﬁ would mean that every time a person drove his
 C§r;?hé would have dolus eventualis in respect of some other
"Qséflsof the road, and therefore he would be a murderer
}éﬁbdld_death result from his driving=T=:, Morkel furthers

itﬁé;érgument,on the grounds of policy by pointing out that

iLQFViéfthe creation of unreasonable. risks -that need to be

~combated by‘the censure of society (and indeed, even the
puhiéﬁment " of negligence is based on these
.Cbnéiderations)zxz. It is Morkel s view that foresight of a
}}ehdté.poésibility can be equated with a reasonable risk,
fwhefééé only actions taken with a concurrent foresight of
:kééj:”' Substantial or unreasonable risk should incur
Qiiaéilityz?3. Therefore, based on this underlying policy
iﬁon;idération, Morkel opines that the mere foresight of a
{Fé@dféi-poésibility is simply insufficient as a basis for
‘ihfgﬁﬁionzﬁ4. The argument 1is further advanced by Morkel
»wﬁéﬁf he.>says that: "As die voorsien van ‘n werklik

. fvéfwyaerdé moontlikheid goedsmoeds opset kon daarstel sou
228.. Whiting (nl62) 445.

229.7 Burchell and Hunt (n2); 146. Paizes (nl162) 642 makes

E ~:  the same point albeit somewhat more guardedly, pointing
.“out “that to hold the accused responsible in these
. circumstances would not be "ordinarily desirable'.

 2303:Thef1earned authors assume recklessness to be present.

i23iQ:BurCheil and Hunt (n2) 146. Snyman (n3) 199 agrees
“. ' that attributing dolus eventualis to someone in these
~~.circumstances is problematic.

232.°Morkel (n224) 322-3.

,;233,{jbid.‘ Morkel cites American, English and German
 ..s’authority in support of his arguments.

. 234; Ibid.
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~?&ipitof‘die absurde resultaat lei dat 'n persoon vanwee sy
;Béébndere»insig opset sou kon h& terwyl sy optrede nog nie
’:eéné'vén dié van die redelike man afgewyk het nie en daar
:f@Q§fiin‘.die betrokke omstandighede nog nie eens van
f‘ﬁéiétighéid sprake kon wees nie ..."=T=2, Morkel concludes
:;phgﬁﬁin the light of these considerations, it 1s preferable

"bfj f3r' to ‘require at least foresight of a concrete

. possibility, the deliberate disregard of which it would be

' ihfthe-intefest5 of the community to punish=2Te,

ﬂithgaffinal argument raised against foresight of a remote
'fbaés;bility as a criterion 1s that such a notion simply has
fﬁﬁﬁiQtiiity’in practice. Paizes states that although there
 :§Féi'§£ateménts by our courts at the highest 1level that
Hlidrésight of a remote possibility suffices, dolus eventualis
;fhééfhot once been found to be present where the accused has
Afféféseén the possibility of the relevant consequence
 ié§éhEuating as slight or remote, but not real==7, Whiting
;ééféés;'.remarking that "a remarkable disparity" exists
 &Dqﬁween 5uch statements and the way in which the courts have
fin'fact abplied the law==8S, Morkel 1in turn considers it
~.higﬁi& unlikely that the courts would actually put such
fw5£akéments into practice=®®, Citing the dictum in Mipni=e®,
235, Ibid.
"{Qzéﬁjlbid.

237, Paizes (nl62) 642.
.23B. Whiting (nl62) 444,

.“239.°DW Morkel Towards a Rational Policy of Criminal Fault
s ”,(LLM thesis, University of Pretoria (1981) 64.

2280, Ibid. S v Mini 1963 (3) SA 188 (A) 196 (per Williamson
JRESIRRETIES 12 R In attempting to decide by inferential
. reasoning the state of mind of a particular accused at
ﬁia'particular time, it seems to me that a trier of fact
‘should try mentally to project himself into the
) position of that accused at that time. He must, of
... course, also be on his guard against the insidious
" subconscious influence of ex post facto knowledge.




;iﬁdfkgi identifie5 the inherent circumspection of the courts
flest they be quilty of the armchair approach. Morkel
iifurther oplnes that the occasions when the courts stated
'that a remote possibility would be sufficient were 1n fact

isolated instances"” which "... do not, in fact, establish
Tthe 1nference that this is the legal position ..."=491, The

=learned author continues this argument by 1ndicating that a
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'iscrutlny . of such cases, including Horn=42=, Malinga=<=
ﬁ.Thlban1244, and De Bruyn==2= ",.. tends to show that the
'courts, 1n fact, require a caaL.possibility A This

‘fv1ew proceeds from the following consideration:

Aif”lt Vmust be borme 1n mind that crimes are
~“lvcommitted in rceal factual circumstances and that
- the statements of the courts must be Judged or

ffevaluated in the light of such circumstances
e nw=q7

;Whltlng calls into question the motivation of the dicta 1n

 TavDur of a remote possibility, pointing out that "... no
feason has ever been given for saying that the foresight
ikedﬁiréd for“doJu5 eventualls need be of no more than a
:febéfe pDSSibility, and one can only speculate as to hhy

 ih;5_view should have been adopted ..."=49S,

??diifﬁcrke; (n239) 64 n 3.

'f?é?fﬁﬂ‘y Horn 1958 (3) SA 457 (A).

gégéj{SiV‘Maiinga and Others 1963 (1) SA 692 (A).
».12{4C5§ § Tn1ban1 1949 (4) SA 720 (A).

‘*éésg_s v De Bruyn 1968 (4) SA 498 (A).

;f2g5ﬁfﬁbrk§1 (h239) 64 n 3.

247, 1010,
'fééé;iwhiting (n162) 444, Whiting suggests that the reason

_;ffbr_this_view might be related to the 1ssue of a second
v'ﬁlimb_toidojus eventualils.
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Tﬁihgﬁﬁne Jlight of the above considerations, a number of
hiutig£5 fhéve indicated that they are 1in favour of the
,édghifiQe_component of dolus eventualis requiring more than
iqlfémoteipossibility. Some writers go as far as suggesting
" that the - test should be related to foresight of the
=bfobépiliiy of harm, rather than foresight of a mere
fpds;ibiiity of harm occurring=+4<. Pain adopts and endorses
jiGlanyille_ Williams’ view that knowledge  of a bare

e ———

“pogéibility' should suffice for dolus eventualis 1f the

fcthutt has no social wutility, but the slightest social

fufij;tijilllintroduce an enquiry 1into the probability of
xhéfh ‘and  a balancing of the hazard against social

- Utll i(_tyzat.) .

939Ftﬁéll énleunt indicate that foresight of a probability
fonlq be a preferable requirement, but in the light of the
:theylatél Division antipathy towards ‘probability’, the
i.Minimum dégree of foresight required is foresight of a real
JéﬁféubStantial possibility==1, The learned authors opine
ﬁthétl,insistence upon this requirement would "... confine
'ﬁﬁfention‘to a state of mind that can properly be regarded
f{a;?sﬁch_apd keep the dividing line between 1intention and

~negligence clearcut ..."=s=,

fSnymgn,_who‘essentially concurs with Burchell and Hunt, 1is
‘ﬁnlAfgyour of a '"substantial or reasonable possibility"
tphétitufing the requisite degree of foresight==%=, Morkel

{élsb'followsythis view, 1insisting on foresight of a concrete

249, Whaley (nl3) 118.

'ZSOQ%Pain‘ (n102) 301, cites Glanville Williams , who 1is
“ ,referring to the English law notion of recklessness.
- .

» é5nyBurcHe11'and Hunt (n2) 146-7.

©252.7.Ibid.

~T253gi8nydah (n3) 199.
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:posﬁibilityzaq. Labuschagne also 1insists on more than a

~?remp£éf possibility, favouring a requirement of a '"reeel-
. konkrete..moontlikheid"=®®, Paizes®>¢ and Whiting==7 both

'ifayouf "the requirement of foresight of a substantial
fﬁboséibility; however both authors concede that in certain
ﬂfépecﬁfied cases, foresight of a remote possibility will

LESfoicei=e. It appears that where it is the wrongdoer’s
'254. Morkel (n239) 65; (n224) 323,

”§~255e Labu5chagne (n76) 438-9. "Myns 1insiens behoort die
.t v voorsienbaarheid deur beide die begrippe ‘reéel’ en
» '}fkonkreet’ gekwalifiseer te word. Die bewering kan aan
4 .. -die hand van die volgende hipotetiese voorbeeld
'L' ‘verduide1ik word: elke motorbestuurder weet dat as hy
-"nander motor by 'n blindehoogte verbysteek daar 'n
. reeele (werklike) moontlikheid bestaan dat hy met 'n
" aankomende voertuig kan bots. Dit 1s egter nie te s®
dat ‘'nmn motoris in ‘'n konkrete situasie ('n op—-hierdie-

" cocomblik situasie) noodwendig so ‘N moontlikheid sal
.. voorsien nie. Daar kan verskeie redes wees waarom 'n
*;motoris nie op ‘'n gegewe tyd die moontlikheid voorsien
-dat daar ‘n motor van vooraf sal kom nie. Daarom 1is

... dit suiwerder om te vereis dat die dader die intrede
"van ‘n sekere gevolg of verrig van ‘n sekere handeling

(of late) as n reeel-konkrete moontlikheid moet

" voorsien... " Labuschagne suggests an important role
" for policy factors limiting and determining the degree
“of  foresight, when he indicates that Y. die
_L§VDofsieningsvereiste word begrens deur die
“““(veranderende) eise van n progressief-leefbare

. .- -gemeenskap ..." in "Vonnisbesprekings: S v Dladla 1980
'““ﬁ(l) SA 1 (A)" (1980) 13 De Jure 164 at 165.

. 256. Paizes (nl62) 642.
257. Whiting (nl62) 446.

Q;QSQQ The learned authors make use of similar examples to

“1llustrate their arguments. Whiting (i1bid) 443, cites

" the oft—-quoted hypothetical case of the pistols: e

. A person possesses a number of pistols, knowing that
v'“only one 1s loaded but not knowing which one 1t i1s. He
"“’takes one of the pistols at random, puts it against
"‘~another person’'s temple, and pulls the trigger. His

.. ‘object is not to kill the other person but merely to
‘3g expose him to the risk of death. If he happens to have

‘selected the loaded pistol, with the result that the
- .other person is killed when he pulls the trigger, will
.he be quilty of murder? Superficially it might appear
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3¥ﬁufgoée to expose the victim to the risk of death (or, as
.fwniﬁing'phrases the proposition, '"the wrongdoer has dolus
:?difegtus'in re1ation to the creation of the risk ...")==%,
,Tﬁhé QrDﬁnger will have dolus eventuallis irrespective 6f the

.'ﬁfemqtéﬁesé of the possibility=e®,

HaVihé'_examined the objections to the acceptance of the
';fgreéightv of a remote possibility as sufficient for the
“gprﬁdf‘Qf'dolus eventualis, and the alternative suggestions
of fhosé;writers favouring a more stringent alternative as

;ébnéﬁituting the requisite foresight=<*, the existing

that the answer should depend on how many pilistols there
were in all, because obviously the more pistols there
‘were the slighter would be the possibility of a fatal
”7ﬁiqutc¢me; However, the case differs from the ordinary
“case of killing with dolus eventualis in an important
'p re§pect; namely that here 1t 1s the wrongdoer’'s purpose
“to expose the victim to the risk of death, or, to put
_”ﬁit,another way, he has dolus directus 1n relation to
"' .*the creation of the risk. It seems that a case like
this should be treated in the same way as a case where
A, ,the wrongdoer has dolus directus 1n relation to the
L result itself. If so, it should not matter how many
‘_pistols there were 1n all: even 1f there were a
“{hundred pistols, so that he saw the chance of a fatal
;;3putcome only as very slight, the wrongdoer should still
© .be ‘guilty of murder ...". Whiting takes this example
_‘,]from Williams (nl1l09) 959-60, who cites it as having been
'ﬁ;;uéed’by the English Criminal Law Commissioners of 1833,
" whose opinion 1is reflected above. Paizes (nl162) uses
'Tksubstantially the same example, except that he refers
~"to the number of chambers in a revolver instead of the
: ‘mumber of pistols (at 542-3).

1259, Whiting ibid.

260. ITbid.: Paizes (nl62) 642. Whiting qualifies the
f"‘"frequisite foresight by 1introducing the question of
"social utility at 446 n 13; "... where the act
involved is without social utility ...", the accused
AhwilI‘be held liable, even 1f his foresight was only of
“a remote possibility, where he consciously created the

;oriask. N B
L ——

;261&;Fof a comparative view 1n respect of Zimbabwean law;
Exf_fﬁsee.G Feltoe "States of Mind i1in the Zimbabwean Criminal
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héuthefity_in favour of foresight of a remote possibility may
'fbé é*am}ﬂeQ( It is however instructive first to assess, in
/{tgknyyfhe validity of each of the arguments raised_against

:thekcemoie;ggggigility notion.

Hfbésbjte :the. doubts raised above whether foresight of a
lffemete~ pessibility could be classified as a species of
ffcreSith at all, it is submitted that there can be no doubt
[that Engers is correct when he states unequivocally that
fﬁj (t)o say that foresight of a remote possibility is not

"for951ght is straining both language and logic ..."=e=, To

';borrow - phrase from Glanville Williams, to say that
5fore51ght‘»is not foresight, is simply an "abuse of
flanguage It is further submitted that writers such as

‘iBurchell and Hunt and Snyman err in excluding foresight of a
afemote possibility from the ambit of dolus eventualis. A
icruc1a1 dlstlnctlon has to be drawn at this point: where an
.s;accused foresees the possibility of harm, however remote,
iand con5c10usly and 1in good faith rules out the risk of such
ja consequence occurring, he cannot be held to have intended
'fthe consequence if 1t occurs. By ruling out the risk 1in
1ﬁh15 manner, ‘the accused has no foresight of the consequence
apccncring, and thus cannot 1intend 1its occurrence. He can
klhowever be held liable on the basis of negligence where his
-:standard of conduct deviates from that of the reasonable

:Jman2° ; ,Dn the other hand, it follows that where an accused

’LVZimbabwean Criminal Law (1989), where at 5, the learned
- author favours foresight of a "real" possibility.

'n25257KQB Engers "Dolus Eventualis - Which Way Now?" (1973)
e :jResgonsa Meridiana 219 at 223.

©.263.-Examples of cases the courts made a finding of
# %" negligence although the accused had had subjective
-~foresight of the possibility of the harm occurring
- danclude: R v Hedley 1958 (1) SA 362 (N); R v Tsutso
'{3119Q2A(2) SA 666 (SR); S v Fernandez 1966 (2) SA 259
i(A)3 S v Rumbella 1967 (4) SA 577 (A); S v Le Roux
1969 (3) SA 725 (T).




.Efqrééées‘ the possibility of harm, however remote, and
 €é¢htithSk to act, despite such foresight, then he is
ffkeépohéible in law for the consequence occurring, because he
V;tiﬁtéhaed such a consequence. As mentioned above, such
'?fiﬁtéﬁtion' is not identical to "intention" 1in 1ts ordinary

;€Sehse;f but is by its very nature a form of intention
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fpuhishable~by legal sanction=e<, The accused’'s conduct is.

vfblémaworthy _because he foresees the possible harm and
‘lgﬁchting that it might (possibly) occur, he chooses to take
a tHaﬁce that such a consequence will not follow, instead of

fgabstaihing from his proposed course of conduct. Remoteness

iLbf"‘fﬁe . possibility may be relevant to extenua??ﬁﬁ~

L p——ee
ccircumstances and punishment (blameworthiness), but —1in

@pFEhciple,'it cannot affect criminal liability:. the accused
™ —— e e e - - J

chhsciously chose to take IFE”?iék, however remote, and so

:ih s principle has a "callous disregard'"=s®= for the
‘ipOésibility of the harm occurring and a concomitant direct
» Qiﬁtention, to bring about the harm should certain

.circumstances arise=®=.

iﬁq?kéifs;inSistence on a concrete knowledge of awareness of
':ébecific circumstances will be discussed 1in more detail
ibéioﬁ?57,‘th following the above line of reasoning, 1t may
'gbe‘ smeiftedv that 1f Morkel 1s attempting to exclude
,ffbrésiggt._of a remote possibility from the ambit of
.“knpwiedgé-required for dolus eventualis, by his emphasii_gp

JthE'”ébncrete” nature of the knowledge, then he is mistaken,

- A—

;ohfthefsame basis as Burchell and Hunt and Snyman are.

‘264. Such an intention falls within the ambit of intentional
i _action (20ff above).

2265 Van Niekerk (nS&) 140.
266, Ibid.

1267..:157-9 below.
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}JJ‘§? _
;fhéjsecond_(policy—based) argument against acceptance of a
ffématg; possibility raises the spectre of injustice and
'“éﬁbmélous results ..."=e8, It 1s 1nstructive to adopt the
' §aﬁé'éRamp1evcited above, that of the ordinary road user
T(motorlst), to deal with the 1i1ssues raised by this argument.
ﬂﬁlthough the prospect of thousands of potential murderers
Vbehlnd the wheel (who, despite having faint misgivings about
fth91r fconduct, can hardly be described as calculating
fklllers) isirather alarming, this potential mass liability
fmust be seen in context. First, the caveat mentioned
‘iépoyefé*-regafding ruling out of the risk bears repeating -
_@GHé}e'a remote possibility 1s foreseen and then discounted,
{there can be no foresight. It 1s only where the accused
‘;Con5c10usly chooses to take the risk of the harm occurring
fthat .dolus eventualis may arise. However, 1t must be
:empha51zed that mere foresight of a remote possibility does *;

.not necessarllyﬂuentall liability on the basis of dolus

feventuajls. Loubser cogently deliniates this situation as

”follows.

~"... verder kan ook betoog word dat indien selfs
;ﬁdie  geringste mate van moontlikheidsbewussyn
ffaanspreeklikheid kan meebring, niemand dit
;byvookbeeld'met ‘n motor op straat durf waag nie
"indien hy bewus is van die statistiese moont-
EQIikheid van dood of besering 1n motorongelukke en
. hom daarmee versoen nie. Die antwoord hierop 1is
'}egterl dat moontlikheidsbewussyn ten opsigte van
” die'bepaa1de omstandighede van elke geval vereis
j':‘vﬁ'wcn’_d en dat geen hof opset sal aanvaar bloot op
"w~ ﬁgand‘ van ‘n voorafgaande bewussyn van,. en
.- % onverskilligheid jeens, 'n abstrakte statistiese
;. ":MDontlikheid van skade of besering nie ..."=7%,

.268. Burchell and Hunt (n2) 146.

<-&i128 above.

270 Loubser (n57) 141.
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A further important limitation 1is that the consequence must

fbe unlawful per se and that it must occur with knowledge of

=

.unlawfulness, at least in the form of dolus eventualis=7*,

ijhe  argument that foresight of a remote possibility 1is
 SimplY hever applied as a criterion 1in our courts (despite
:‘the authorltatlve statements establishing 1t as such in the
» Ca5e‘ law), and thus serves no practical utility 1s an
:important criticism. Certainly, if this argument were
'ﬂvalld the imposing academic debate surrounding the required

fdegree of foresight for dolus eventuallis would be largely

‘*iﬁkélevant. However, it is submitted that this argument too
(,Fan“be rebutted.  Nevertheless,. Morkel's 1dent1f1cat10n of

‘tﬁé‘inhefent circumspection of the courts in deallng with
e
- the entlre __Question of foresight=<7= 1is, 1t 1s submitted,

S ~ ' .
&ba51cally sound. . The caution of the courts is born of the
\

,;d951re not to impose ex post facto, "armchair" reasoning
Jupon . the facts of a case. This trend 1s to be welcomed
insofar as it serves as a constant reminder to the courts

_not fto impose an_ extrinsic logic in dealing with__the

B e

—11nferentlal reasonlng required to prove foresight. However,

fuit.ls further submitted that this reminder to the courts
':ﬂshould not be allowed to obscure the principled scientific-—
"}egai approa;h by excluding foresight of & remote
,bpsSibility from the consideration of the courts on policy-

‘ based. grounds.

1;Théfe_have also been criticisms levelled at the jurists who,
- in criticizing the acceptance of a remote possibility, state

“.that foresight of something more than a slight possibility

"'271. .FFW Van Oosten "Dolus Eventualis en Luxuria - Nog 'n

' “ Stuiwer in die Armbeurs" (1982) 45 THRHR 183 at 193.
. See 165ff below for a discussion of the issue of
. knowledge of unlawfulness.

: 2723;SeeA124 above.
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g

‘is_WrEquired for dolus eventualis=~ Van Oosten has
fcriticizéd the views of Burchell and Hunt, who opine that

bnly'ffﬁrésight of & real possibility suffices as a
-freduiféﬁent for dolus eventualis<?%, on the grounds that
fééﬁording to the viewpoint of the learnmed authors, even 1if
'}the dccused has reconciled himself to the result occurring,
v,ﬂhéref‘wdQ1d' be no dolus eventualis=?®, and at most the
 3¢;Qséd_wou1d incur liability on the basis of luxuria=’®.
fWEite}s such as Snyman are subject to the same criticism 1in
J‘rEQQQEinQ a reasonable possibility®77 - once agailn the
_J@cé@ééd:with'¥oresight of a ‘unreasonable’ possibility, who
;héd‘ Fechci1ed himself to the possibility of the risk

rbﬁ;Urring wou1d escape liability for intentional conduct=7S,

féufurfhef‘pertinent criticism 1s that all the terminology
'ggéédf.to describe foresight of greater than a remote

pdssibility 1s subject to interpretation and i1s consequently
bispmewhat vague=7<, Terms such as "real". "reasonable",

'concféte" and "substantial” are all relative terms,

.553. The views of these Jjurists are reflected above at 125-
' 7.

274, Burchell and Hunt (n2) 146.
:2?5,7Van_005ten (n271) 189.

_276;1Burchell and Hunt hold that the remoteness of a

7w possibility of harm occurring is the dividing line

~between dolus eventualis and conscious negligence

‘wfﬁ‘ﬁ”(luxuria). For a discussion of this view, see 211-4
. . below.

’T277{58nxman (n3) 199.
:278. . In terms of Snyman’'s theoretical framework, conscious
“ .- negligence is not distinguished from dolus eventualis
~‘on the basis of foresight, but instead on the basis of
~.volition. Conscious negligence would therefore not
. ‘automatically follow. See (n670) below.

5279 Such terms incorporate value judgments and are
7 %..therefore inherently vague and open to interpretation.
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5_sdbjéctively defined by the person using them. It is
'thérefdre well-nigh impossible to describe exactly what the

content of a possibility, which 1s greater than a remote

gﬁﬁoéﬁibility, entails. Furthermore, even terms such as
JVMfaint”, "slight" and "remote" are subject to
ﬁinﬁerpretétion, making distinctions between the "more
:*pfobéble”“and the "less probable" sets of terms rather

 héiérdDus. It is submitted that the simplest solution would

'fbé;to_accept that foresight of any possibility suffices for

-dolus eventualis=S®,

‘QBO,QTHiS solution remains somewhat simplistically phrased
' “75N(in“thi5'form, and should not be accepted without some
~qualification. The content of such foresight 1is

‘. discussed below at 339-348.
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'It 15 now necessary to examine the _Case law/jo assess the
'valldlty of the arguments of those who plead for a foresight

;heqqlrement greater than a remote possibility.

‘ESih§e 1958,.when it was finally authoritatively settled in
fthé  Ca5e of Horn=e* that foresight of a possibility was

1égffi?ient to constitute the cognitive element of dolus
_eventualis, there have been a handful of cases which have

V 5ééh“cited as authority for foresight of a real, reasonable

——

;or substantlal ;:)C)*_=.'_=.1b111ty'~e

__“,a. o i e e bt

ffHél?irstfset of cases to be analysed are those requiring
'¥OFésight of a "reasonable possibility". The earliest of
iﬁhe%enis Suleman=e=, As stated earlier, the preference of
fﬁéi@es, J (as he then was) for this terminology is difficult
;tq}refoncile with his later judgments which established the
3-'<:-‘cm‘<ﬁ'e|‘:)t of dolus eventualis and, more particularly, with the
‘learned judge’'s unequivocal acceptance of a remote

;p0551b111ty*5“ The learned judge’'s insistence on
281, R v Horn 1958 (3) SA 457 (A).

282. As mentioned above, at 111ff, there have been a few
. wcases  which have suggested that foresight of a
. probability was required. The only explicit authority
" amongst these is the Rhodesian case of Mabena 1967 (3)
©.SA 525 (R) 527, which simply expresses the foresight
~ “requirement as one of probability, without citing any
 3uthority for this view. The cases of Sikunyana 1961
.~ (3) SA . 549 (E), Mawena 1962 (1) 896 (FC), and Ntulil
:f§19b2 (4) SA 238 (W), express the foresight requirement
"5_as "likely". However, not one of these cases provides
- .any strong authority for foresight of a probability.
. S1ikunyana and Mawena simply apply the case of Valachia
1945 AD 826, which was decided before the seminal
.» decision of Horn, and are therefore somewhat ambiguous
“(as is the use of "likely" in Valachia itself). The
. .confusion in Ntuli has already been referred to above"
Yt (at (n200)).

283.71960 (4) SA 645 (N).

é?é;tlnfcases such as § v _Mini 1963 (3) SA 188 (A) 191 and S
' ””7*x\ge.8ruyn 1968 (4) SA 498 (A) 510. T
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’i;fééépnablé bossibility“ in this judgment becomes even more
';dxsiékipus when Thibani=®< and Nsele=®® are cited as
?authqrity; as. both cases provide unequivocal authority for
:1bfgsight-of'a remote possibility. In the light of these
 éQq5iderafion5,i*EZjeﬁan cannot be regarded as strong
f%pthdfify for the view that a more substantial degree of

,ffbreéightbis required for dolus eventualis.

ffﬁe:héxt important case requiring foresight of a "reasonable
possibility” is that of Tazwinga=®?. Beadle CJ cites (at
15§Lf@the cases of Du Randt="® and ~Nemashakwe=®T, both of
_jwhith"requifed foresight of "some risk to life". The
}Iéérpéd jnge then proceeds to accept 1in the next breath
ffhat? the' requirement 1is appreciation of "a reasonable
Jboééibility' of risk to life"=%<, There 1s however no
':inaiéatidn of how the 1learned judge established this
Tiféquiremeht'from the authority at hand. This is significant
tbéﬁédsé'fhe other cases which provide some authority for the
if?éésdnébie possibility"” proposition in actual fact simply
ffol?bw'fazwinga. In John=<*, for example, the court merely
,ﬁdi;es NéMashakw9292 (which required foresight of ‘some risk

v‘to}‘lifé’) and Tazwinga<“*, without further examining the

| .285.71949 (4) SA 720 (A).
ﬁ?gg;;;955»(2) SA 145 (A).
vféé7:fl9¢8"2) SA 590 (RA).
 ?268¥ﬁi954.k1> SA 313 (A).
f{gé§2f1967"(3) SA 520 (RA).
‘290, At 591

1:§9lf%;959;L2) SA 560 (RA) 565.
3é§ét¥1967 (3) SA 520 (RA).

293, 1968 (2) SA 590 (RA).



xlssue,'whilst in Ushewokunze<=®<%, Beadle CJ simply cites the
 re1evant portion of his own judgment in Tazwinga=%= as being

watsynop515 of the current state of the law.

'Théisdlitary case requiring foresight of a substantial risk
;jshfhat of Steenkamp=~*=, which does not examine the question
Qf}ﬁhe degree of foresight at all, save for the adoption,

iwifﬁQQtﬂcdmment, of the "substantial risk" phraseology.

NLastly there remains a set of cases which require foresight

.of a'real p0551b111ty The case of Ushewokunze=%7 1s the
flrst of  -these. Beadle CJ accepts both "reasonable

:p0551b111ty“299 and "real possibility"=®%® as valid terms in
'hhlsrmJudgment 1nd1cat1ng some equilvalence between the
fconcehts. However, 1n respect of the foresight of a real
 pos51b1l1ty, the 1learned judge cites the submission of
‘Hunt”““ 'as authority that knowledge requires actual
‘forggight of the real possibility in the circumstances. In

)théﬂfcase of UOstilly =+, the learned judge 1indicates that

h

({;ﬁ;toipfove legal intention ... it must be shown that a
294. 1971 (2) SA 360 (RA) 363 E-H. Engers (n262) 222
. observes  that this dictum relates only to "special

'vilntent“ crimes.

295..1968 (2) SA 590 (RA).

296.. 1960 (3) SA 680 (N).

297071971 (2) SA 360 (RA).

1298. At 363 E-H.

299.7At 364 B-C.

 300}fAt 364 A of the judgment: "... In short, therefore, 1t

- owis. submitted that X has “knowledge' if he actually

3ﬁforesees the real possibility that the goods have been

. 'stolen, and he nevertheless receives them, whatever his
motive -for abstaining from further enquiries and even

?'f?though his suspicions cannot be characterised as
ci"belief" ...".

301271977 (4) SA 699 (D & CLD).
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fea]fpossibility of that consequence resulting was foreseen

R

WAé éuthDrity for this proposition, the learned judge cites
'Bhfqhell “and  Hunt=w=, It 1s 1instructive to note that
'Buﬁchell and Hunt cite the cases of Ushewokunze and (Ostilly
é;légthority for the proposition that foresight of a real
“pdésibility 1s required for dolus eventualis™ -9, However 1in
e . . e

'Each.ofvthese cases, the learned judges were relying_ for

fﬁéif.authbrity on Burchell and Hunt. It follows therefore

JRSEGRE S S

fhétfﬂin effect, in citing Ushewokunze and Ostilly as
fadphdrity; Burchell and Hunt are relying on their own

'éufhbfity{

1The}final case which may be cited as authority for the "real
poSéibilityf. view 1s that of Noodiezab, a case of fraud,
‘whiﬁhf simply accepted the need for a “real'" possibility
“without 'keference to any other authority, and 1n the
fgf}owing.terms:
" such 1intention [intention to defraudl 1is
} proved 1f an accused person knew that there was a
_‘_4fpossibility that his cheque would not be met, not
.. merely a remote possibility but a real possibility

HEO S
s -

302. At 728 DE.

393}ﬁ9f 728 E. "... 1t is sufficient if the accused, having
W.‘jforeseen thg‘tgiL,bossibility of the existence of the
~“Circumstances 1in question, nevertheless persisted 1in
..his" conduct irrespective of whether it existed or not

304;3Bgrchell and Hunt (n2) at 148 1in respect of foresight

, "”bf'consequences and at 158 1n respect of foresight of
fjcircumstances.

1305. 1983 (1) SA 1161 (C).

306.:At 11628.
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}ii méywtherefore be concluded that the casuistic authority
xde;ﬁHe perD5itiDn, that foresight of more than a remote
;Dbgsiﬁility.is required for dJdolus eventualils, 1s somewhat
'iimiféd,'and in a number of respects tends to be confusing.
,Nohé;- bf the important Appellate Division judgments
'édpparting vforesight of any possibility are mentioned or
‘ﬂiéfnguished from the above cases in the Judgments handed
ddwhAby the courts. Furthermore, there has been no attempt
‘ih the case law to provide an argument 1i1n favour of the
*éﬁceﬁtahCE'Of a real possibility as the standard for legal
f@ntéhfion in South African criminal law, and in the majority
:6f *Eéses the requirement seems to be postulated on the
'étféﬁgth Qf no more authority than the "regsgevoel'" of the

particular judge in question™®7,

iIhiﬂprdér to further assess the relative weight of these
';Casé$~ it -1s 1mportant to contrast them with the cases
réda?ded. as providing authority for the acceptance of
foresight of a remote possibility as sufficient for dolus
fevénfyalis. Morkel 's contention that upon closer scrutiny,
it7éah be seen that "... the courts 1n fact require a real

4307;‘It is possible that these judges may have Dbeen
.. +influenced by the theoretical discussion of dolus

eventualis 1n other 1legal systems. In Continental
..legal systems, such as Germany, there are two theories
- of  dolus eventualis: the “"consent theory"
- (Einwilligungstheorie) and the ‘'"probability theory"
f(wahrscheinlichkeitstheorie). The former requires

" foresight of the possibility of harm, and that the
- .-actor  "takes the consequence into the bargain'; while
;'the latter focuses on the degree of probability of the
B,harm. as perceived by the actor: where he is
~"confident"” that the consequence will not occur, there
Eis negligence, where he "expects" that 1t will occur,

. ‘there 1is dolus eventualis. See H Silving Criminal
“dustice vol 11 (1971) 684-6. It appears that the
‘proponents of the "real possibility” test have been
Afinfluenced by the approach embodied in the
i Wahrscheinlichkeitstheorie, while the Einwilligungs-
.7 theorie approach has prevailed in our law. A detailed

ixdiscussion of these approaches 1in the European context
'?;tis however beyond the scope of this thesis.



139

fbdséibility «+«."« and that the cases expressing the view
that:a remoté possibility suffices "... do not establish the
ihferehce that this is the legal position ..."T*8, deserves

:closér examination. The cases of [hibani, Horn, MNalinga and

 09 Bruyn==% are cited as examples 1n this regird by Morkel.

;Séhreiner' JA 1n Thibani, 1n discussing the question of
fdhésight,, attempts to give substance to the term
'”likelx'?*Q, as used 1n the case of Valachia~**. The

fiéakhed 'Jﬁdge points out that the term 1s potentially
ftbnfus;hgt and misleading®™*=, noting the court’'s cautious
?éépqnée to this problem in Valachia®*®, Schreiner JA then
'pfocéeds to affirm that foresight of a mere possibility
;suffités ' for legal intention®%4, before stating

wsignificantly; (f)ollowing the example set out 1in
.Vajéfhia's case (loc cit) 1 shall add that provided the
requisite_recklessness 1s present 1t may even be correct to

Say that realisation of the possibility of death resulting,

308. Morkel (n239) 64.
309. Thibani 1949 (4) SA 720 (A); Horn 1958 (3) SA 457 (A);
. LMalinga 1963 (1) SA 692 (A); De Bruyn 1968 (4) SA 498
. (A), cited ibid n3.
3100 At 729.

;311. 1945 "AD 826 at B831. Both Thibani and Valachia are
o murder cases.

312.°As Schreiner JA observes in respect of the use of

_ "like1y”: “... 1t 1s an elastic word, which may lead

- to misunderstanding unless 1ts meaning in the context
;..1s explained ..." (at 729).

313f "... 1t may be that something less than this 1in certain

7/ respects will amount to murder ..." (at 831, cited 1in

Thibani at 729).

"314. "... .1 do not think that 1t would matter whether he
. “thought that death would very probably result or
whether he thought that, though reasonably possible, it

.+ :would very probably not result ..." (at 729).
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"feven as a remote chance, would suffice ..."=t2, At no stage
ffdoes the learned judge allude to the necessity for a higher
g:degﬁee of foresight ("real"), and although the statement of
:ﬂtﬁg:dééfned.judge 1s obiter, 1t nevertheless 1s strongly

e

'Vpersua51ve in_ favour of a remote possibility=*e,
1ve 1n

uﬂThé'”hext important case to be considered i1s that of

N59193*7 - Regarding the 1ssue of degree of foresight of a
_;pDSSlblllty, vVan den Heever JA does not make any significant
*contrlbutlon to the debate, although the 1learned judge

jkeéjfirms that foresight of a possibility suffices for dolus

-levéhtua]is‘le. ‘"However, Schreiner JA, in a separate
:1concurr1ng judgment states (in discussing the case of
’"Carnqworthy)- ... provided that the risk must have been,

':and -therefore, by inference was, present to the mind of the
”agcqged,>and provided that he was reckless whether or not it
1fma§gTEd in death, I do not think that the seriousness of the

v )

v“fiék:is;ma;erial .o 'FE2 . Although, once again, the learned

”315!§Ibid 729-30, although on the facts the learned judge

:‘ffindS' ... 1t 15 not necessary for present purposes to
‘- go to that length ...".

w:3ié;jﬁll Appellate Division obiter dicta have strong

[. persuasive value. As JTR Gibson points out in Wille's
. Brinciples of South African law 7ed (1977) 8, although
-."'obiter dicta are not binding on other courts. "... 1if

va:made by an eminent Jjudge they are most valuable as
©. 7 - reasoned statements, and they may verx7well influence
"”gthe‘courts on a later occasion ...".

'ﬁ317:21955 (2) SA 145 (A), also a murder case.

?:318£fﬁt_152'“... In the circumstances the inference seems to
L me inescapable that appellant must have foreseen the
‘. possibility - even the probability ..." of the result
'5joccurring and that "... he was reckless whether or not

3ﬁ:thls foreseen possibility materialized ...".
[ 319. 'R v Barnsworthy 1923 WLD 17, cited at 147.
‘_320Q At 148, the learned judge refers to the case of Thibani

1949 (4) SA 720 (A) at 729 as authority for this
Statement. e
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‘jﬁddéﬁs statement 1s clearly ob&iter, the strength of the

‘persuasive. authority of the dictum cannot be disputed.

'iTHayéése of Horn 1s widely regarded as the case 1n which it
éwésﬂfinally unequivocally decided by the Appellate Division
]that'fgresight of a possibilaity constituted the cognitive
',éiehénﬁ :of dolus eventualis™=*, In this case too, two
lsépgraté concurring JjJudgments were delivered. Beyers JA
;fegamines the decided cases dealing with i1ntention to kill,
';ntiuding‘ Valachia and Thibani®==, and concludes that 1in
~'eapﬁ of these cases "... the risk to life was real and
f,égbstaﬁtial ..." one which, unquestionably, was "... likely
 t%toiré5u1t in death ..."T=% and that the expression "... some
1fiSK‘tD life 1nvolved ..." arose 1in this context===%. The
;léarned-Judge then turns his attenticn to the case of Nsele
”:and cites the obiter dictum of Schreiner JAT=®, opining that
'f-this‘ statement "... enlarges wupon the question of risk
 g;2”52°, After considering the case at hand in the light of
{he§E'decisions, Beyers JA concludes that "... there are two
f é$§ent}al elements in the enquiry, namely (1) an
labpfeciatibn by the wrongdoer that his act entails a risk to
T’life; and (2) recklessness on his part whether death ensues

gidk’not . "F=E7 0 and further that neither of these elements

~.321. R-'v Horn 1958 (3) SA 457 (A), particularly Van Blerk
. JA s statements at 466-7. 'See Burchell and Hunt (n2)
144.
' 322. R v Valachia 1945 AD B26; R v Thibani 1949 (4) SA 720
fo (A), as well as R v Sofianos 1945 AD B09; R v Huebsch
00001933 (2) SA 561 (A); R v Du Randt 1954 (1) SA 313 (A);
LT at 462-4 of the judgment.
| 323. At 463.
- 324. Ibid.
1. 325. R v Nsele 1955 (2) SA 145 (A) 148.
T 326. At 464,

.327. At 465.
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Iwere proved by the State in this case. It is difficult to
'"extract any guidance regarding degree of foresight from this

f‘dlctum. ‘as the phrase a risk to life" is somewhat
_[emblguou5' 83 however it 1s significant that the learned
.fJudge, ‘in coming to his decision, states the following:
/74_. But that is not to say that a person who does foresee:

a rlsk of death is entitled, because the risk is slight, to

take a. chance’ and, as it were, gamble with the life of

another',;.fﬂ?q.

“._-v«._. et

t'It . 'sobmitted that this statement indicates that the
ylearned Judge accepts that foresight of a sllght p0551b111ty
is }SufflClent, where the accused “takes a chance s to
”constitute criminal liability on the basis of dolus
eventualls Zﬂlmﬁlerk>JA, in dealing with the question of
degree of foresight, makes 1t clear that "... actual
apprec1at1on ves of a possibility is requireoiif;
furthermore ”..;rthe more likely death was, the stronger is

the 1nference that he in fact appreciated the risk to life
.;;“““‘ Although the 1learned Jjudge does not attempt to.
quantlfy the "possibility" of which he speaks, it 1s
51gn1f1cant that there 15 no attempt on his part to limit

e

such -a concept to a real p0551b111ty“

-

Morkel tites Malinga® = as authority for the view that a
rehote_possiblllty suffices. There is however no explicit
supoort 'for' this notion in the case, although Holmes JA
followerthelline taken in Horn in requiring foresight of a
329@»L14 above.
329. At 465.
330, At 466
3313f§t_n467. It is submitted that 1implicit in this

~ .statement is an acceptance of a remote possibility as

f{suff1c1ent for_the purposes of criminal liability. -

332;,1963 (1) SA 692 (A), cited in Morkel (n239) 64n3. ~
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, bbS§ibi1ity, the remoteness of the possibility being
jfélevant to the subjective question of foresight thereof®=T,
:Oncé again, it may simply be noted that the court makes no

.fatﬁghpt to restrict foresight to a real possibility.

=G

{Jﬁéxﬁase,of Mipi== also dealt with the crime of murder:
';théirabpellant stabbed the deceased, but the knife only
 beh§ﬁEated three—quarters of an 1inch 1into the body of the
gétééSed. As a result of the stabbing, the deceased died
iSbm?iten days later. On an appeal from a murder conviction
'rtdftﬁe Appellate Division, 1t was found by the majority of
 ﬁhé:hcourt that the accused did not have the requisite
’fofesight5 in order to have 1intent to kill, and that the
“h@fdéﬁ_ conviction had to be set aside. Williamson JA
2d?iiyefed the Jjudgment on behalf of the majority of the
LcourtTEs, The learned judge wused the phrase "...
-:app}eciates ... might ..." 1n assessing the degree ' of
hfofésight33°} This phraseology clearly 1s simply equivalent

ftbfpossibility3‘7, and does not favour the real possibility

line. As 1n all cases where there 1s an 1indication that
‘foresight of a mere '"possibility" suffices, without any

.fg}ﬁhér.Quantifying adjective, there 1s an argument that

fIQQCh -a formulation favours the acceptance of the remote

333, At 694 G-H. Horn 1938 (Z) SA 4537 (A) 1s explicitly
wi;'fcited as authority for this proposition. It may once
" .again be submitted that this constitutes an implicit
ff‘accéptance of the sufficiency of the foresight of a
.~ .remote possibility for the purposes of criminal

" liability.

334 l"‘?_6,3_- (3) sA 188 (A).

 335?kéteyn‘CJ and Wessels JA concurring.

336At 192, 196.

:3?37;ifhislseems evident at 196 "... In this case, I am not

- concerned that an ignorant Bantu must necessarily have

. “known that death was a pnssible result of the wound he
.~ was 1inflicting on the deceased'.
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;ﬁcsgépility line™=8, A remote possibility may be remote,
‘but. it remains a possibility. Similarly, the ...
.iépb?eciafes .. might ee formulation favours the
»acceptance’ of any possibility which 1s appreciated; a

fperson who appreciates that a remote possibility may

_5pctéhtia11y result has foresight of such a possibility.

:fhe'ﬁinority Judgment of Holmes JA 1s rather more direct in
'jlts approach and 1its favouring of the remote possibility
illne., At 190, the learned judge sets out the requirement of
3f0re519ht simply asv“foresees the possibility", however at
1%191, on the facts of the case, the learned judge, in finding
'iihe accused guilty of murder, states the following "... In
;"thesevcu'cumstances it seems to me that, as a matter of

5Joglc and robust common sense, the only reasonable inference

-fls that the appellant did foresee the possibility, even._.if,

igllght, of death resulting from what he was about to dqwgpd

T e
"

~was -doing ...". Although this dictum arises from a

»fdlssentlng judgment, 1t nevertheless constitutes strong

1{author1ty for the remote possibility approach.

iMOfkel'é» final example of a case favouring a remote
5poS$ibiliﬁy, which, 1n his view, does not however establish

ffhe inference that this 1is the legal position, 1s the case

.;of D Bruynz= S48

All three Jjudges in this case agreed on the
‘?Tesult of” the appeal against a conviction of murder 1in the
iTransvaal Provincial Division, confirming the conviction of
1@hegf;r5t-appellant, and altering the verdict in respect of

;ﬁﬁefsecond‘appellant to culpable homicide®4<.

{338;6As-5hgers (n262) 222 points out "... the very fact that
% 7. the cases speak of foresight of a ‘possibility’ rather
’j; than a ‘'probability’ 1s an indication that even a very
‘;Aremote p0551b111ty is sufficient ...".
1339;iDE'Bruyn 1968 (4) SA 498 (A).
:340;JThe fact5 of this case may be briefly summarized as
-+ follows: "The first appellant wanted to 'teach the
:'deceased a lesson’. With the help of the second
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 HerQef the_court was not in agreement on all the relevant
.“iésgé§;>énd each member of the court delivered a judgment.

ﬂVaniBlekk.JA merely refers to foresight of a possibility
S 4 . el

‘f(”mbontlik”) as a requirement, but does not attempt to

Xdés;ribe'such a poééibiity in any detail=4?*, In contrast
’fHlee§ ‘JA enters 1into a broad discussion concerning the
’{&afure of dolus eventualls and its relationship to
;éxténuafihg cCircumstances ™<=, The learned judge leaves the
,}éader'iﬁrno doubt whatsoever concerning his views on the
?aégree bf.foresight requlired to constitute dolus eventualils.
:Disﬁgssin§ the requirements for dolus eventualis (on page
Jéib;bf thé'judgment), he uses the phrase "however remote" no
ff?wé? fhan‘three times 1n relation to subjective foresight

‘5ffthé'ppssibility, thus emphasizing that foresight ofrany

possibility will suffice for legal intention. Holmes JA's
Stéﬁémentrat 511 adds further weight to this view: e.. 1f
éh'acﬁused ... were to admit that he foresaw the possibility

_df’deafﬁy on. the footing that anvything 1s possible, that

would contribute to a conviction for murder ...".

 fhe5jngment of Rumpff JA takes issue with Holmes JA's views
phfeitenuation, concurring with the judgment of Van Blerk
~.Jé; ly As . far as the question of degree of foresight 1is
tohtgrned,' this judgment has been identified by some
‘commentators -as indicating that the learned judge favours
,fbresightwof a substantial possibility above foresight of a
rémbte_possibilityz“z. This has been inferred from Rumpff
~appellant he struck the diminutive deceased to the
L’fground and kicked the deceased’'s head with his shod
© . foot". (PJ Visser and JP Vorster General Brinciples of
“Crimipal Law Through the Cases 2ed (1987) 358).
341.°At 499.

 34?¥‘Aﬁ ‘509 ff. This discussion 1is obiter, but 1is
.- exceedingly valuable in clarifying the nature of dolus
eventualis.

'343lQVisser and: Vorster (n340) 364. See also Burchell and
S UUHunt (n2) 146 n 174,
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HJA7§fdescription of dolus eventualis 1n the case of murder

'fas??{..'die wete dat die dood kan intree en 'n aanvaarding
lvaﬁtdéérdie gevolg ..."Fe9, However, 1t may be submitted
-‘fﬁéxithis definition does not necessarily favour foresight
3.§}.fé; real possibility. "The knowledge that death could
_péth“f(my translation) is somewhat ambivalent, as even a
Aréﬁbée— possibility could conceivably occur. To have
'fknbhﬁgdge of a possibility, as we have seen above, does not
:‘iﬁply_'that such a possibility must necessarily be of a
gQQpéﬁantial nature®4=,

‘ fHé hext important case concerning foresight of a remote_

“possibility is that of FickTe=, Harcourt J rejected a
o ncr e A S e

B s

~Lsﬁbm@$sion by counsel for the appellant that before an

~Tfiﬁferénce of 1ntention to kill could be established there

'_hadifto be’ proof of foresight of a real or reasonable
e LR e —

possibility 1in the following terms:

- ... The requirement, as [ appreciate the law,
 1fdQeS not 1incorporate the adjectives which Mr Roux
“..-would wish to attach to the word ‘possibility’ as

" indicating what must be foreseen by an accused

" 'person. As I appreciate it, what must be foreseen
.'ls that there was an appreciation on the part of
T.:.the de cuius that the injury, which he intends to
. inflict on another may cause death, and that he
‘nevertheless inflicts that injury reckless whether

» death will  ensue or not ... where there 1s no

- conscious - 1nfliction of an injury, what 1s
required, as 1 appreciate the law, 1s that there
fnshould be, in the words of Holmes JA 1in § v
L7t Slgwahla 1967 (4) SA 5466 (AD) at pb570, the
- .. following situation .o fthatl the accused
‘.. subjectively foresaw the possibility of his act

" causing death and was reckless of such result
g LLps. 30 g

3447 At S0S.

7{345,:It_'may therefore be submitted that there 1is also
“.-simplicit support for foresight of a remote possibility

.’in this statement.

386211970 (4) SA S10 (N).

347, At 514 F-H.




 ;Bchﬁé111'and»‘Hunt criticize this judgment on the grounds
 tH$£f “aepending on the meaning one gives to the word
' Aappféﬁiation', there could be little or no difference
'jbétwéeﬁ the test of appreciation by the accused that bhis

'%aconduct may cause death and the test of foresight of_. ‘real’

reasonable possibility. And 1n any event, 1t seems

l;that 1n the circumstances of the case, Fick must have
'ﬁforeseen a ‘real’ or ‘reasonable’ possibility of risk to the
”j}lyes "of the complainants e TEE With the greatest
,-rgébett, 1t 1s submitted that this 1line of reasoning 1s

Lﬂdiffitult to follow. Firstly, there ought to be no

ﬂﬂconfu51on regarding the learned Jjudge’'s use of the word

'i”apprec1atlon as 1t 1s clear that the learnmed Judge’'s
Vfreference to Sigwahla provides a context 1in which this term
ﬁought to be understood. It 1s submitted therefore that the
kterm "appreciation"” 1is simply equivalent to the fact that
W,ﬁ.“the‘accused subjectively foresaw the possibility ...".
_fln the light of the learned Jjudge’'s rejection of the real
,b0551b111ty line, it follows that this "appreciation"
’iéffectlvely means foresight of any. p0551b111ty Burchell
'fand Hunt's further sub61551on that "in any event” Fick had
Fﬁore51ght of a "real" or "reasonable" possibility of harm
fgdds nothlng to the 1ssue at hand: whether or not the
‘Lfor951ght ‘of the accused on the facts was of a real

[pqsslblllty, a probability or a virtual certainty 1s not

 ;§ighificant;» ﬁbﬁt, 1s significant 1s that 1n law, the
 f§nding of the court (per Harcourt J¥%%) 1s that fDFES}ght
) possibility suffices for dolus eventualis, an

l_apprecxatlon of the possibility of harm occurring 1is enough

7ffpmcqn5t1tute the cognitive element of legal intention.

?SQBg’Burchell and Hunt (n2) 148.

_34é}fJames JP concurring.
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E&Théyformulation of dolus eventualis in De Bruyn by Holmes
i}JA,N&in ~which the 1learned Jjudge described the cognitive
' 51éﬁéhtAof dolus eventualis in relation to murder as being
fjfsubjective foresight of the possibility, however remote, of
Z;higfiﬁﬁgz?:Tﬁédhauct causing death to another ..."T®% was
;;;éitéq as  the existing law by the court in the cases of

- Dube¥*t,- Pepenene®= and Sinzani® =,

;31t iS n6t‘unti1 1980 that another case is reported in the
Qféﬁﬁéllate Division 1in which the issue of the degree of

‘ffores;ghtfis involved. In the case of Dladlas =4, Jansen JA

'350." At 510.

113511i1972'(4) SA 515 (W) 520. Engers (n262) 221, criticizes
.7 “this judgment for 1its confusing terminology, such as
~",.. subjectively what he ought to have foreseen ..."
" (which is a contradiction in terms as whenever we
“.consider what the accused ought to have done, an
- objective test is involved) and "did he subjectively
- reasonably foresee it?" (which similarly combines the
- objective reasonable test and subjectivity within the
© .same phrase). Engers- at 225, further points out that
. 1n ' not finding that the accused foresaw the possibility
" "of death, the 1learned judge (Irving Steyn J) was
,‘Feflecting the "inherent conservative approach" which
. the .courts adopt and that this judgment is an example
of - the approach 1in our courts whereby a remote
‘possibility is held to be "... not foreseen at all, not
° even remotely ..." (at 222). vVan Oosten (n271) cites
" Dube as authority for the proposition that foresight of
J::at least a real or reasonable possibility is required
.. for. dolus eventualis. It is submitted that the learned
“writer is mistaken 1n this view, in the 1light of the
- fact that Irving Steyn J cited Holmes JA's formulation
" .of dolus eventualis in De Bruyn as authority (thus
.. providing support for the remote possibility line) and
-~ furthermore that, (at 521) on the facts, the learned
.- . judge found that "there can be no question of his not
‘;:_cafing about [(the risk]; he did not think about 1t
~...". ‘It was therefore the view of the court that Dube
. simply did not have foresight of the possibility of the
. ‘harm occurring.

...352'. 1974 (1) SA 216 (0) 220.

,+353.:1979 (1) SA 935 (E) 938.

2354, 1980 (1) SA 1 (A).
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'ffﬁfé;s‘to*”... die subjektiewe beskouing van die dader toe
'th'die héﬁdeling begaan het, of hy die moontlikheid as 'n
;Qaﬁf_bf ’Sterk moontlikheid beskou het e L TEEE As
:;Fébﬁsthaﬁﬁe points out®®e, further interpretation of the
;bhﬁése~“yae of sterk moontlikheid" can be gleaned at 4H 1in
?thé Judgmenﬁ, where the learned Jjudge says:
ﬁ?...-DLe kwessie van bewys moet ook nie toegelaat
" word..om die saak te vertroebel nie. By bepaling
of die dader subjektief die moontlikheid van die

‘gevolg voorsien het en hom daarmee vereenselwig
. het, sal wel afleidings gemaak moet word op grond

;fﬁyan" die objektiewe waarskynlikhede, wat op
_“algemene menslike ervaring berus. Dit sal egter
- seker selde bo redelike twyfel bevind kan word dat

N dader ‘N ulters onwaarskynlike moontlikheid

‘ . voorsien het en hom daarmee versoen het, tensy hy

i dit miskien self erken ..."

~Laﬁ0§chagne points out that it can be inferred from this
Apa5§ége that' foresight of any possibility will suffice for

fﬁdo]ﬁﬁ eventual1s¥%7, The learned Jjudge, by 1ncorporating
i i - - S —_—
~discussion. of foresight of a remote possibility 1into the

jiqueéiipn' of proof of intention, by necessary implication
{%éqsézggzifsfﬂjgzggggh;uof any possibility into the notion_of
i:db?ds eventualis.

';“Aéﬁﬂofkelﬁs assessment of the position of foresight of a
l Féhéﬁe pbésibility (cited above)®®® was written 1in 1981, it
;gisAjﬁtting to evaluate this assessment at this point, as the
J~aﬁ§yé Ea§és would all have been available at the time of

-;Wkiting his assessment. First 1t 1s submitted that Morkel

355. At 3G.
356, Labuschagne (n255) 164 at 165.

v357. Ibid. Van ODosten (n271) 184 does not regard the case
. -~ of Dladla as providing authoritative support for any
" particular degree of possibility to be required for
fooresight. It is submitted that lLabuschagne’ s ‘'approach
1s correct.

. o IS A e v
o agmemam e RS

 358.. Morkel (n239) 64 n3.

\
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;éiQIntorrect in regarding the cases 1n which the courts
-;?gprESSéd'support for the view that a remote possibility
IVWbQid“éuffice for dolus eventualis as '"isolated instances".
l;ﬂS”is evident from the above discussion, there 1is a strong
};body of support for this view in the case law. Secondly, it
1315 submltted that Morkel ' s view that these cases do not
'festabllsh the inference that this is the legal position is a
jmiSfakena view. The authorities for the view that only
g?fbrésight of a_real_or substantial possibility will suffice
ifaféfby no. means compelling®®¥, whereas those cases faQDuring

——

'f{SF;;IEFF‘Y;F—irTFEhdie possibility are mainly Appellate
1D1v151on JudngﬂtST Despite the obiter nature of many of
'Vthe statements regarding foresight of a remote possibility,
’ﬂﬁlt 15;51gn1f;cant that no Jjudge has ever explicitly refuted

fahyffbf these dicta, thus implying a tacit acceptance

7fthefeof3°°.

.Thlrdly, Morkel 's contention that a scrutiny of cases which
”ﬁéxpress Ehe view that a remote possibility will suffice "...
;}pendg to:. show that the courts, 1in fact, require a real
fbbSSibility ..."¥=1+ cannot be supported. On the contrary,
')as can be seen from the above analysis of these cases™®

'gthere is npo__support whatsoever for the notion of a real
;,fq9551b111ty amongst them. . Morkel ‘s statement suppdfﬁkng
’uihys_contentlon, that crimes are committed in "real factual
ftiftQmStances, and that the statements of the courts must be

.;éValuated in the light of these circumstances"¥®¥, seems to

‘;]359. See 134-8 above. There 1s not a single Appellate
‘. . Division judgment prior to 1981 in support of a real or
. reasonable possibility. ®

3bQZLCases that require merely foresight of a possibility
. .- (as mentioned at (nl194) above) also provide support for
.“the remote possibility line - see Engers (n262) 222.

. :361. Morkel (n239) 64 n3. /
| 362...138-149 above.

. 363.7 Ibid.
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‘thEﬁ'tD proof of foresight rather than to add anything to

 thé'dQestion of degree of foresight™ =%,

EQéh if Morkel' s assessment had some validity at the
ﬁimexbayba few recent cases stand 1in stark contradiction to
~his views. In_the case of Shaik®==, Diemont JA stated the

jifbllowing in respect of foresight of a remote possibility:

... No doubt the more remote or unlikely the
possibility of injury, the more difficult 1t will
be for the court to draw the inference that the
accused foresaw what might happen {see § v Dladla
~en Ander 1980 (1) SA 1 (A) at 4) but, as was
" stated by Holmes JA in S v De Bruyn en ‘n Ander
1968 (4) SA 498 (A) at 510, legal intention 1is

- present if the accused . foresees the
‘possibility, hgﬁgxggﬂ[gmgyg, of his act resulting
in the death of another ...’ . In other words, if

‘an accused admits that he foresaw a possibility of
injury or worse, or there 1s other direct evidence
- to that effect, or if the facts are such that an
adverse 1nference must be drawn, it will not
assist the defence to show that the risk of inde;‘
or worse appeared unlikely, highly improbable or

.- remote ..."T=7,
Y—a‘?
) -

“Jansen JA, 1in the case of Ngubane®=® further emphasized the >%/

_}ifrelevance, in principle, of the remoteness of the risk

. foreseen when he states:

"In principle 1t should not matter in respect of

- dolus eventualls whether the agent foresees

. ‘(subjectively) the possibility as strong or faint,
»t:,as probable or improbable ... provided his state
" of mind in regard to that possibility is

7364,‘Cf Loubser and Rabie’'s analysis below at 156-60.
- 365,v1t is submitted that the assessment 1is inaccurate.
- ~366. 1983 (4) SA 57 (A).

367; At 62 D-F. Trengrove and Cillie JJA concurred in this
‘- -~ judgment.

368. 1985 (3) SA 677 (A).
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‘consenting’, ‘reconciling @ or taking 1nto the
bargain’ ..."Fe¥,

'[Jifjis furthermore notable that 1n the case of Mazibuko,
7héafa Ain the Witwatersrand Local Division (per McCreath JP),
'fhe court convicted the accused of murder on the basis of
!dbius eventualis, despite the fact that the court found that
?Tthe fores;ght of the possibility of death on the part of the
accused could have been "... no more than [foresight of] a

b i

remote possibility ..."Z7%,

369. At 685 F-G.

,-370;-5 v Mazibuko and Others 1988 (3) SA 190 (A) at 199-200.
-© ' The Appellate Division found that "... the irregularity
was not of the order which per se vitiated the trial
...y but since the possibility of prejudice arising
from the irreqgularity could not be ruled out ..., the
conviction and sentence on the count of murder could

>j'not stand ..." and remitted the matter to the court a
'gquo to consider the reopening of the case of No 1
accused. 5 v Goosen 1989 (4) SA 1013 (A) (which

‘related to the separate trial of a co—-accused of
Mazibuko) refers to the result of this remission to the
court a quo (at 1015 FG) "... Volledigheidshalwe dien
gemeld te word dat nadat hierdie Hof in § v PMazibuko
- and ‘Others (supra) uitspraak gegee het, die saak teen
rdie-vier medebeskuldigdes voor McCreath R en assesore

herbpen 1s. Mazibuko het toe getuig dat die karabyn
1as't~ware per ongeluk afgevuur 1s. Die resultaat was
~dat . 1n ‘'n  ongerapporteerde uiltspraak, gedateer 10

‘AUgustuS 1988, al vier onskuldig aan moord bevind 1is.
"Omdat Mazibuko egter na die Hof se mening nalatiglik

die oorledene se dood veroorsaak het, 1s hy op die
" moordklag aan strafbare manslag skuldig bevind en
- gevonnis tot ses jaar gevangenisstraf ...".

- Despite this revised finding on the facts, 1t 1is
"submitted that the readiness of the trial court (per
McCreath J) to hold the accused liable for murder on

- the basis of their dolus eventualis, 1n the form of
-foresight of a remote possibility, provides further

support for the 1ine of authority that, 1in principle,

. foresight of & remote possibility suffices for dolus

s eventualis.
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.1Apartgfrom the support for the remote possibility view 1in
N . S Bttatatalutaintnl b A
“the - -cases mentioned above, a number of jurists are also 1in

-~ favour of this view™71,

"Engers states that "... (t)aking the ordinary meaning of the

wprds; we'méy say that a person ' foresees a pqssib%ity' when
;hé ﬁbntemplates that the given event may occur. N6>matter
"~ how unlikely he considers such occurrence, the moment he
,Eqﬁtemplates that it may occur he foresees it as a
ibbééibility.»/‘This is by and large also the view of our
'éoukté el ET= It is therefore clear that Engers supports
Ethe‘View that foresight of a remote possibility constitutes
’thé  requisite cognitive component of dolus eventualis.
fHDQever; recognizing the controversy surrounding the 1issue,
- the~iearned author attempts to clarify how such a notion
;shoﬁld be used in our law. Engers poses the question
uwhethér foresight of a very remote possibility canm be linked

“to acting recklessly, and concludes that if the accused

‘371. No discussion of any question arising in South African
s ‘criminal law 1s complete without & reference to De Wet
-and Swanepoel’'s views. Loubser (n57) 139 observes that

‘the work of Professor J C De Wet "... het die afgelope

paar dekades die toon aangegee wat die
regswetenskaplike ontleding van die algemene beginsels

van die Suid-Afrikaanse strafreg betref, en dit sal ook

in die afsienbare toekoms so wees ... ". No specific
statement 1s made by the learned authors regarding the
-degree of foresight. It may be argued that although

. there 1s no explicit statement 1in this regard, the
;bbservation of the learned authors, at (n4) 140, that

. the prevailing trend in our law 1s that "... geleidelik

. 1is al hoe meer klem daarop gel€ dat dit nie gaan oor
wat die beskuldigde moes of behoort te gesien het nie,
_-maar oor wat hy inderdaad voorsien het ...", indicates
“no -quantifying of foresight and thus no 1limit on
.ifokesight apart from the fact that the accused had to

S actually have foresight of the possibility ("...

inderdaad voorsien ..."). However, as Morkel (n239)
" 69) points out, the learned authors’ view the
reconciliation of the actor to the risk (the

. voluntative element) as more important (see De Wet and
. Swanepoel at 140).

. 372. Engers (n262) 221.



discounts the possibility, because the chances of it
‘dcturring are, 1in his view, negligible, then he 1is not
‘taking a conscious risk (and there 1s therefore no dolus

”éventua]is), whereas 1f he thought of 1t as a real or
.‘probable possibility, then he did take such a risk, and

- dolus eventualis would have been present ..."®7%,

:Tﬁis'reasoning has led Van Uosten®7% to regard Engers, along
@iﬁhf Burchell and Hunt, as a proponent of the view that
'thefe.can be no recklessness without foresight of at least a
_rgalwpossibility375. To adopt this point of wview however
  wéuld,be to acknowledge that Engers’ opinion 1s 1nherently
ftonfradictory: it 1s his view that foresight of a remote

fpbssibility suffices for the cognitive component of dolus

';éyentualjs (foresight), but excludes the voluntative
{tomponent (recklessness) - such foresight 1s therefore at
g_thé " same time sufficient for dolus eventualis and

_}hsufficient for dolus eventualils. It may be submitted that
iﬁhe.lack of clarify of the terms used by Engers may have
‘_cdntributed to this confusion. Engers speaks of the accused
'}Hiscounting” the possibility of the harm occurring on the
gfoqhds of remoteness, whereupon he cannot be said to have
- taken .a conscious risk®?=, If one gives the word "discount"
'ips drdinary meaning in the context, 1t can be equated to
“disregard". This submission becomes clearer 1f 1t 1s
 éEc§pted that disregarding the possibility would be akin to

kaiihg out the risk, 1n which case the accused indeed cannot
373. Ibid 223.

§374: Van Oosten (n271).

 375,,At 186-7; ... Anders as Burchell en Hunt vereenselwig
-~ Engers dus die werklikheid of verwyderheid van die

voorsiene moontlikheid met die "roekeloosheidselement’
of ‘onverskilligheidselement’ van dolus eventualis

'376. Engers (n262) 223.
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"béysaid to have taken a conscious risk=77,. It is therefore:
 sz$itted Vthat this interpretation of Engers 1s to be
,févoqfed so that logical consistency may prevail. Engers’
‘ QSE bf the terms "real or probable" possibility only create
‘Coﬁfusion in the 1light ‘Df his unequivocal assertion that
'H{..'to say that foresight of a remote possibility is not
 eré§ight i1s straining both language and logic ..."=7=2, It
.iS  submitted that Engers 1s trying to indicate that the
poésibiliﬁy was '"real" to the actor in the sense of being
‘:péFtéived as a potential consequence, rather than trying to
;ésfablish_ a foresight requirement greater than a remote
possibility.

»Véﬁ.dosten also favours a remote possibility as sufficient
forésight for dolus eventualis®?% as does Du Plessis™®®, who
apprDVingly‘ states the 1law to be that "a possibility
- %£3£§TT7“?B?esEgn no matter how remote, is a possibility and

A e P

suffices for dolus eventualis ..."T83%, Loubser, writing 1in

L979; supportsrforesight of any possibility as sufficient:
'T.f. Dit is te betwyfel of 'n minimum mate van sekerheid
~h6égenaamd voorgeskryf kan word ... Dit wil voorkom asof
d;e.enigste logies regverdigbare kriterium steeds bloot die
aénwésigﬁeid al dan nie van ‘n subjektiewe
‘moontlikheidsbewussyn is ... Mits daar so 'n subjektiewe

}-moqntiikheidSbewussyn gepaardgaande met onverskilligheid ten

"'3?7;'The_iesua of ruling out the risk is discussed above at
- 128. See also the discussion at 212-5 below.

-378. Engers (n262) 223.

‘379{ Van Oosten (n271) 192. Van Oosten criticizes foresight
: - of a real possibility as a requirement for dolus

. eventualis since 1t leads to " onbevredigende en
teenstrydige resultate ...". The gist of his arguments

.may ‘be found at 132 above.

‘380vaR Du Plessis The Law of Culpable Homicide 1in South
i  :AfriCa_(D Phil thesis, Rhodes University, 1986).

. 381. At 153.
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5

 ”QpSigte van - daardie moontlikheid bewys word, is dolus
eveﬁtualis aanwesiqg ...'= 9=,
"élmost: a. decade later, Loubser once again expresses his

ZViews on the question of the degree of foresight, in
_tonjuhction with Rabie®®=, The views of the learned authors

.may'be gleaned from the following extract: '

O "oMe.. 1t 1s submitted that too much emphasis must
\fA'  not ‘be placed upon the mere contemplation by the
" accused of the theoretical possibility of the
consequence 1in question, with a consequent neglect

of his consideration as to whether or not that

' possible consequence will actually ensue. It is
-not only the abstract statistical possibility that

. must be considered 1in establishing the accused’'s
"intention, but that possibility, and especially

“the likelihood of its occurrence 1n the light of

“the particular circumstances of the case in

question. In this sense the consequence must at
'~any rate be ‘concretely’ possible, as Morkel
" suggests. In short, the accused who does not
foresee a possibility as real, does not foresee
that it will materialize 1n the circumstances ...
“e . It appears therefore that what 1is required 1is

f‘fnqt MErely foresight of an abstract possibility of

. a consequence, but that the accused concluded that

© -1t might occur 1n the particular circumstances.

It follows that an accused who considers a

possibility as remote, but nevertheless foresees

.. that . it7may ensue in the circumstances, has dolus
S Jeventualis ... tTes,

_The. learned authors later reaffirm their support for the
aview that-foresight of a remote possibility suffices for the
'i;dogn;tive element of deplus eventualis, 1in the following

“terms:

T}BZ;YLDubser (n37) 141-2.
'383. Loubser and Rabie (n76).

384. At 418.



“... the cognitive element of dolus eventualis
requires foresight of the possibility of the
harmful result 1n the sense of a conclusion that

“the result may occur in the particular
_circumstances. A person whc has come to such a
conclusion and never Lhelesys proceeds Lo act,
‘reckons with the possibilily o7 Uhe harmiul result
in question and therefaore acts i1ntentionally. The

© " degree of probability of the occurrence of the
: v harmful result will be oT_ evidential ;importance
regarding the inference as to whether the actor
7gf5ubjectively concluded that the harmful result may
]%foccur, but foresight of a real or substantial
7*ip0551bility of such occurrence 1s not required

B

-:Iﬁ ié.§ubmitted that the learned authors’® cogent argument 1is

—_énﬁifely.correct 1n 1ts conclusion that foresight of any

::pdééibility of harm occurring 1s 5uffiqientﬁ?§;4 However,
{Vthe _.Eea5oning of the learned aufhorshﬁ Béars closer
Eéxamination. At 418, e an abstract statistical
;pdséibilit9v...“ 1s rejected in favour of a conclusion by

l‘thé;_accused‘ that the possibiity might occur in the

~ftircum5tances. There can be no disputing this reasoning.

;Howéver,.the learned authors, referring to the likelihood of

, the o;currenCe of the possibility in the light of the case’'s

particular circumstances, require that the consequence be

..+ concretely possible, as Morkel suggests ...", stating

fhat'“..r the accused who does not foresee a possibility as

_feél,; does not foresee that 1t will materialize 1n the

 7¢irﬁgh5tance5 e It is submitted that the use of

. terminology such as 'concrete’ and ‘real’ only serves to sow

4chﬁfUSiDn. Accepting that the learmned authors only require

ﬂf@feéight of a remote possibility of a consequence for

7;(ﬁminal liability to ensue, 1t 1s necessary to ascertain

.'385. Loubser and Rabie (n76) 434.

T#386i Shyman'5 reference to Loubser and Rabie (n76) as

CJauthority for the view that the foreseen possibility
CimU. must be a concrete GAET..." ((n3)199n9) cannot be

'*,;supporféd‘in'the 1ing of the two extracts from Loubser
'~ and Rabie cited above.

e e
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//i;he~ihtended meaning of such terminology. It appears that
 £héjF1earned authors are attempting to stress that the
’iwacéused must have actual foresight of the possibility of
‘hafm occurring. However 1t 1s submitted that 1implicit 1in
fofeéight as the acceptance of the possibility (however
réﬁoté} of harm occurring, is the necessity of the
>”bbs§ibility being "real" or "concrete" to the actor. If
féuth'possibility were not "real" 1in this sense, 1t could
'hérdly be classified as foreseen, as the risk of the harm
'.oﬁéunﬁing would have been ruled out by the actor, and there
. EQuLd ,be' no foresight or intention. It is therefore
jsuppitted that any use of such terms as "real" or "concrete"
to describe foresight 1s at best tautologous and at worst

‘;hiquy’confusing.

‘Fur;hermore, the analogy with Morkel's requirement of

?ofesight of a ‘concrete’ possibility is particularly
 gnﬁ§bpy. Morkel attempts to formulate this requirement by
Aarawing' a distinction between foresight "... to such a
 aegrée'of’prDbability that he [the perpetrator] has to count
'hbn (réck0n with) 1its existence - 1ie that he foresees it as
:concfetéiy' possible ..."¥®7 and foresight of a lesser
prssibility. The learned author seeks to distinguish
”bétwéen the different forms of foresight through the use of
Efterminplogy which describes the attitude of the actor
ftowa?ds the foreseen risk: an actor who foresees "...
-fértain'consequences as following from his conduct but at

 Ehé décisive moment decides that 1t will not occur ..." is

consciously negligent™ee (as a result of wunreasonably

'}ruliﬁg’ out the possibility of the harm occurring) in

387. DW Morkel "The Distinction Between Dolus Eventualis and
. Advertent Negligence" (1981) 5 SACC 162. As Morkel
- elaborates at 173, "... according to the accused on a
. preponderance of probability the ‘damage’ is to result
. 'from his conduct ..."

'388. . Ibid 172.
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‘.cdhtrést» to the actor who trusts that the foreseen
ficqﬁééquences will not occur (foresight of a remote
‘  bpééibilityzeq) and the actor who haopes that the foreseen
:consequenées will not occur (foresight of a "concrete’
. pOSSsibility=®9)., Although 1t 1s clear from Morkel's
'disc@ssidn that foresight of a remote possibility, despite
Fiﬁslremoteness, nevertheless 1s a conscious awareness of the
bdésibility of the harm occurring, 1t 1s equally clear that
2tﬁevlearned author does not favour liability for intentional
fébnﬂucﬁ where the foresight 1s merely of a remote

~pbé$ibility3*l. Instead Morkel 1insists on the standard

389, Ibid 170-3.
©390. Ibid.

‘391Q‘It is evident trom Morkel s example at 171-2 that his
: . understanding of the term trust’ (used by him to
. describe the mental state relating to foresight of a
o -remote possibility) does not encompass the actor ruling
"fOut the risk of the harm occurring, but rather reflects

. an evaluation by the actor, 1n the 1light of his
- perception of the circumstances, of the possibility of
the risk of harm occurring being remote. Thus, 1n
"Morkel’ s theoretical framework an actor who ‘trusts’

that a- possibility of harm will not occur still has
.- foresight of the possibility of the barm occurring,
:,although he regards this possibility as remote.
“Although he has foreseen the risk of harm, he persists
"in his conduct. It 1is therefore submitted that
"Morkel s attempt to designate foresight of less than a
concrete’ possibility as a lack of foresight 1s
-unacceptable: the fact that the actor does not "... at
.the decisive moment foresee the relevant results as
‘concretely possible ..." (173),does not mean that the
actor 1s negligent (a&s Morkel 1ndicates), because he
-_étill has foresight of the possibility of marm
"Dccurring. it 15 contrar'y to leyal lougic to describe a
‘" state of mind as absence ot a state of mind. The
“learned author’'s adaptation of the dictum 1in Dladla
1980 (1) SA 1 (A) 4 1s therefore not persuasive, as 1t
‘interprets subjective foresight in terms of the
limitation he himself places on foresight (at 173). It
:may ' further be observed that the distinction between
"hope" and "trust" is a vague one, incapable of certain
" definition, and problematic in terms of legal
. certainty.



. ‘being foresight of a concrete possibility, thus qualifying

. the. degree of foresight required.

fft maj‘therefore be submitted that the approval by Loubser
” and‘Pabié of Morkel s '"concrete" possibility, despite their
' rig;d'A'adherence to the remote possibility line is
*,QﬁforﬁunatE' as it creates a farrago of conflicting

;'tgrminology.

~lIf:i§ now necessary to turn to the latest developments 1in
.t;he:iaw;' Although, as stated above, it is to be welcomed
ithéfvfhe courts exercise an i1nherent caution in relation to
’?;brdo¥f of intention, so that _the. burden of proof is _not
B liégilx_dLsehaﬁgedﬂby.theAState, it 1s problematic when this
:fcagtion,results in the nature of intention being Qualified{
"If ébpears fhat the Appellate Division has begun to move in
“this ‘direction in the last two cases before it dealing
'épecifically with the nature of dolus eventualis, and that a

f;conéequent movement towards_ the requirement-of. foresight of

i;a;teaL\possibility has taken place..

o — T T
 A number of jurists have favoured the view that "... if the
Qrpoésibility of the result occurring was remote or far-
:fettned,‘dolus eventualis will probably be absent 1n that
. [the ‘accused] did not reconcile himself to the possibility

that ‘the result might ensue ..."=%=, This wview seems to
B e B —

"have been accepted b;‘fﬁg\ﬁppellate Division in the cases of

";Ngubénezqz and Aeukes™¥2,

AF(inZNgubane”*’, Jansen JA states that:

ﬁ”392Q Snyman (n3) 199. See also Engers (n262) 223.
. 393.°1985 (3) SA 677 (A).
| 394. 1988 (1) SA 511 (A).

395.. 1985 (3) SA 677 (A).
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«.«« INn principle 1t should not matter 1in respect
of dolus eventualis whether the agent foresees

.- (subjectively) the possibility as strong or faint,

;Aas probable or improbable ,,, provided his state
- of mind 1N regard to that possibilaity is
-‘consenting’, ‘reconciling’ or ‘taking 1into the
Vbargain'; However the likelihood 1in the eyes of

',the agent of the possibility eventuating must
"obviously have a bearing on the question whether

. *he 'did ‘consent’ to that possibility. No doubt
" this is what Snyman (Stratreg at 169) has in mind
when he states that '... as die dader die gevolg
slegs. voorsien as ‘N verwyderde of vergesogte

v 'moontlikheid 1is daar na my mening nie dolus
eventualls nie ... "FTe,

"Thé Learnéd judge goes on to add®®” that:

... 1f the agent persists 1n his conduct despite

. foreseeing a consequence as a real or concrete
"pQSSibility, the 1nference could well be drawn
i'that he 'reconciled’ himself to that consequence,
“that - he was ‘"reckless’ of that consequence

nTmee
.

 The'Viewi/gig$me<ﬁearned judge have however been roundly
- - ~ ‘\

criticized

ffoLfows: :

Paizes™7% responds to Jansen JA's statement as

The inference ... 1s that one 1s less likely

~ to consent to or reconcile oneself to or take into
“..the bargain consequences if one foresees the
" likelihood as real or concrete ... the fallacy of
“'such a proposition is patent: one who acts after
‘. foreseeing the real possibility of his act causing

- 396

397.

398,

At 685 F—-H. The quote from Snyman 1s 1n substance

.- equivalent to the quote at (n%¥92) above.

At 686 A-B.

Thus, persistence 1n conduct despite foresight of a

s real or concrete possibility results in the inference

v of the volitional element or ‘consent’ to the

consequences (according to Jansen JA). It is

 'que5tionable whether this statement relates to a
w.stipulation of the necessary degree of foresight
,required for liability, or whether 1t simply relates to
-~ proof by inferential reasoning.

_399;

Paizes (nl162).
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’ifhe death of another consents to the real
possibility of death ensuing; one who acts after
foreseeing only the slight possibility of his act

- causing the death of another reconciles himself to

- the slight possibility of death. In short, one

. who performs a voluntary act ’'reconciles himself’
to or ‘"takes 1into the bargain’ nothing more and
nothing less than what he foresees at the time he

‘{performs that act ..."9eo,

'“whifing agrees with Paizes“®*, stating that "... (b)y acting
iwith foresight of a remote possibility that a result will
.chcur, ... One necessarily reconciles oneself to there being
- a remote possibility that 1t will occur or takes this remote
{pDSSlblllty into the bargain ... . If a person sees a risk
‘as iny very slight, he 1s surely more likely to reconcile
xiﬁimself to 1t or take 1t 1nto the bargain than i1f he sees it

as-.substantial ..."94®=,

?However, similar reasoning to the Ngubane court was applied

o G (DF - . .
’kin the case .{\Efgfes///. After referring to the difficuliy
‘of prDVing foresight of a remote possibility<“4, Van Heerden

'3Jevremarks.
."... Dit kom my dus voor dat die tweede element
'hormaalweg slegs bevredig 1s 1ndien die dader die
.1ntrede van die gevolg as ‘'n redelike moontlikheid
voorsien het ..."4®=,

400." At 638.
401. Whiting (nl62).

;4Q2.1At 445, As JM Burchell points out ("Recent Cases : S v
‘' - Beukes 1988 (1) SA 511 (A)" (1988) 1 SACJ 157 at 158):
~ ".,.. Aside from the fact that it is difficult to grasp
~_the difference between the conscious taking of a risk
}fand accepting the foreseen possibility into the
'ﬁbargein,_iﬁ_Js clear__that. .a person may equally accept

- into the__bargain-a real- or -remote possibility of_ _
consequence occurring ...'".
. =9 .

" 403. Beukes 1988 (1) SA 511 (A).
404, At 522 C-E.

405. At 522 E.
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1~Péizes qustions the relevance of the problems of proof upon
.QwHLChAthe learned judge bases his conclusions 9@%, First,qz?
'ﬂPaizés points out that 1t 1is not_zprug:_that it 1s more
~difficult to prove foresight of a remote possibility than
. foresight of a real or substantial possibility, by means of
f;ipfeﬁential reasoning, and that 1in fact the opposite 1is
',usﬁaliy true4®”, Secondly, the requirement set out by Van
:Heerden JA that the necessary inference is only drawn if the
5!fac§s_ indicate that there was an objectively assessed,
,freasonable possibility that the consequence would resul t4®®,
.‘isfdfititized by Paizes. The learned author points out that
fthei;tgggpmabﬂg__gggsibi};ty of a consequence, . objectiwvely
5)ijewéd, does not entitle the court to 1infer subjective
e B
foresight of such a possibility<®?. Furthermore, as Paizes
Lipoints‘out:
... even 1f one may, 1n the circumstances, 1infer
( ‘such- foresight from facts which indicate that,
‘f{pbje;tively viewed, there was a reasonable
~possibility of the consequence ensuing, this does
.not .... furnish a rational basis for concluding
~-.(as Van Heerden JA seems to have done at 522 E-F)
" 'that.one only takes into the bargain or reconciles
“‘oneself to a consequence 1if one foresees the

. chance of that consequence ensuing as reasonably
- possible... "@:®,

406, Paizes (nl62) 640.

< 407. Ibid. "... It would take less, for instance, to
"+ 'persuade one that an accused whose act caused the death
.of the deceased foresaw the possibility of his act
taUSing that result as a one in a hundred chance than
;7that~he foresaw it as, say, a one in ten chance ...".

©408. ‘Ibid.

1409.;Ibid. "... It 1is only where this 1is the only
‘. " .reasonable inference, that is, where all other

. reasonable inferences are excluded ...".

' 410, Ibid.

S



'fThej 1earned author concludes that Van Heerden JA has
.5étfemptéd to forge a fundamentally unsound connection
 5etwéen ... the substantaive principles relating to the
}dégfée of foresight required for legal intention ..." and
+++ the rules governing inferential reasoning ...%*%*, It

.;jsftherefore submitted that the attempts of the court 1in

';Ngubaneﬂlf and Heukes*+= to use the volitional component of
~ do{qs.eventualis to qualify the deéree of fofé;;éh1u;gaalred
”fof? fhéf'cognitive component of dolus eventualis are
;bbjéttionéble in principle. As Whiting cogently states "...
{e@én.if it wére to be accepted that reconciling oneself to a
 ,¢055;bi1i£y or taking 1t i1nto the bargain 1s something
fdisfintt'from acting with foresight of that possibility, it
‘Qodlq_‘still seem wrong to say that, 1f when he acted a
, pekson foresaw the happening of a result only as a faint or
fréhbte possibility, this would tend to i1indicate that he did
’fﬁbf ’take vthi5 possibility 1into the bargain or reconcile
‘fhimself to it. Indggg¢‘;he exact opposite would seem to be

—

CErue ... tere ’ S —
M‘

L a11. Ibid.
" 412, . Ngubane 1985 (3) SA 677 (A).
1413, Beukes 1988 (1) SA 511 (A).

CCA4140 Whiting (nl62) 445.

164



165
" KNOWLEDGE OF UNLAWFULNESS

“Thé}efemeht of knowledge of unlawfulness i1n respect of dolus
»:ééeﬁtﬁajis has seldom, 1f ever, been dealt with as an
»‘ihaeﬁéndent requirement to be proven by the prosecution.
.Gehéfélly the element of unlawfulness seems to be regarded
'Dy  the <éourt5 as implicait 1in the subjective foresight
argquiremeht“lﬁ and 1t is therefore dealt with 1n these terms
,by ﬁp?hlof the case law. It 15 therefore appropriate to
’tbﬁs@def;the element of knowledge of unlawfulness at this

prinf.in the enquiry.

 9-;thber. of jurists have discussed the element of
-iuhLéQleness in more explicit terms than 1s usual 1n the
‘:cgéeflaw, In discussing the cognitive element required for
.iinﬁgdﬁibn, Snyman 1identifies two subsections, "... the first
gbeiﬁg;vknowledge of the proscription, and the second
fkﬁleédgé of the unlawfulness of the act es.'BTE,
,Labuéchggne includes knowledge of unlawfulness in bhis
ﬁaﬁalyéisA of ' dolus eventualis (which consists of three
'ﬁ”qbséiskante”) as "die bewussynkant", 1in terms of which the
aﬁﬁof”muét be aware of the possibility that his conduct 1is
ﬁuniawful, along with an awareness of the possibility of the
?ekisféncé of the relevant facts and/or consequences®*7”. De
“wWet: and Swanepoel regard knowledge of unlawfulneéé
7(wedérregﬁelikheidsbewussyn) as an el/ementum essentiale of
fﬁinfe%tioﬁ “... 'n Mens handel slegs dan dolo malo wanneer hy
fhomiwillens en wetens 1n stryd met die regsorde stel ...2*8,
:415;'?or‘example, Holmes JA in De Bruyn 1968 (4) SA 498 (A)
© o at 010, in listing the requirements for dolus
eventualis, characterized the foresight requirement as

Y... subjective foresight of the possibility, however

w*;remote, of bhis unlawful conduct causing death to
. -another ...",.

' 416. Snyman (n3) 214.
_Al?#fLébuSchagne (n76) 437.

1@18{‘De,wEt & Swanepoel (n4) 152.



;Hb&eyér, it 1s not necessary to prove that the accused had
knd@ledgé'of "... the detailed requirements of the offence
 ¢Hargéd, or the exact section or wording of the law 1n
dueétion, or the penalty for transgression, but merely that
:he Rhew, or at least foresaw the possibility, that what he
gQaS doing was'  contrary to the 1law 1in the broad sense

'j.;”§*?; Labuschagne points out that 1t 1s not necessary

166

ﬁhatgthe actor should be aware that his actions would be’

pfdhibited by the criminal law per se, and that knowledge
itﬁét‘his actions are prohibited in delict or administrative
_}a@pﬁould suffice for a knowledge of unlawfulness<=<, as
fwoulBAknowledge that his actions contravened principles of

African customary law®=*.

:ih”éséessing guilt, 1t 1s not necessary to prove that the
'atﬁbr Vattualiy knew his conduct was unlawful. It 1s
éuffitiént to prove that he foresaw the possibility of such
uh}awfulness, and yet proceeded with this course of conduct,
.rECkléSS as to whether his actions were unlawful or not<==,
‘Dofus .éventualis 1s therefore sufficient to constitute
-knowiedge of unlawfulness4=<. However, where the actor 1is
itbnyinced that his proposed course of conduct 1s not
inawfﬁl, there will be no knowledge of unlawfulness and
‘Cohsequently no 1ntention (and thus no criminal liability on
'fﬁéV bééis of 1ntention) should he 1in fact be acting
pﬁlawfully. This mistake of law negativing intention need

ghoﬁ.be reasonable as long as 1t 1s essential (related to the

419. Burchell and Hunt (n2) 168.

420. 3 M T Labuschagne "Wederregtelikheidsbewussyn en Dolus
. Eventualis" (1989) 14 (2) IRW 81.

421. Ibid 84.

. 422. Burchell and Hunt (n2) 167; De Wet and Swanepoel (n4)
- 152,

423, De Wet and Swanepoel ibid 153. See S v Hlomza 1983 (4)
~ ., SA 142 (E); S v rMagidson 1984 (3) SA 825 (T).
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:feSSEntialer material element of the crime) and genuiline (1ie

:"nqt feigned but honest or bona fide)==4.

"Béfb}e 1977, South African law relating to knowledge of

49hi§qulness laboured under vet another English law
Qﬁ%géu@ption, i1gnorantia iuris neminem excusat (ignorance of
itHé iaw does not excuse). As may be assumed from the Latin
 fhé5qoctEine was first formulated 1n Roman law?*==, The
igﬁopé of‘thé application of this rule is not clear<=e, whaf
fi;i;of primary significance 1is that the rule was first
;fé¥b?ésséd'aé such as part of the English Common Law, and it

ffi§ inﬂfhiS_Sy5tem that its real development occurred#=7.

';Aﬁtﬁquéh the presumption that 1gnorance of the law does not
,e;tpse  found a substantial body of support in the case
-Qiayﬁ?e, there was an equally strong body of case law which
vﬁéifhér allowed 1nroads into the rule by means of a “claim of

'Yighk"“zé'or explicitly required knowledge of unlawfulness

fﬁhéQ;'Buﬁthell and Hunt (n2) 169.

; 425;,In its original form, the rule was stated as follows:
LMoL Juris quidam ignorantiam cuique nocere, facti vero
) igndrantiam non nocere ..." (D 22.6.9.). However, De
: Wet . and Swanepoel ((n4) 153-4) find support in Mommsen
Yi.. and in a number of texts from the Digest (inter alia D
'“'f_[5.3,25.b., D 2.1.7.4., D 29.5.3.22, D 48.5.39.1, D
' 48.10.15.1) for the proposition that "L,
_J¢~f’wed9rregtelikheidsbewussyn wel 'n onmisbare element van
‘“Ef{jdqlus was" (see (n4) 154 n254, n255).

-_ﬂQé};Cértain writers are of the opinion that 1ignorance of

"a“”hthéjlaw did not excuse, with certain exceptions (eg
W:Snyman:((n3) 217), while others opine that the rule was
‘nowhere near as broad and wide-ranging (eq De Wet and
“i.Swanepoel (n4) 153-4).

'!427},E.R'Keedy "Ignorance and Mistake 1n the Criminal Law"
SIS Harvard Law Review (1908) XXII 75 at 77 n 10. '

QQ?B:;Burchéll and Hunt (n2) 161. See cases at 161 n 245.

429 Ibid 160-1.
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for mens rea®*=®, As Burchell and Hunt point out, "... the
 :mQ5t that could be said of the state of the authorities
‘Apriof to 1977 was that where the defence of 1ignorance or
mistake of law arose i1n naked form, 1t was almost invariably
4:fejetted,‘but where it was raised in the guise of a claim of

. rigHt, it was usually accepted ..."9%t,

AIﬁﬂié??;'the Appellate Division unambiguously settled the
_,quéfion in. the case of De Blom?*#=. The effect of this
-Kdetiéion is that 1gnorance or mistake of law, like ignorance
:Df}mistake of fact, always negatives mens rea; that 1is,

“liability ‘invariably requires mens rea 1in respect of the

-unlawfulnéss element (1e the wunlawfulness element is
?esséntiai to criminal 1intention), along with the other
‘eléments, of the crime 1n question<™=, Intention 1s
,”tﬁerefore Nnow a purely subjective concept; and when an

Aacth> is"convinced in his own mind that he 1s 1legally
;enfitled to act 1in a certain way, he has no criminal
:in£9nfion43“. Thus the presumption that ignorance of the
..iaw'dpes not excuse 1s no longer applicable in our law and
:nonfculpable ignorance or mistake of law no longer attracts
nériﬁinal liability. Bw-chell and Hunt praise the De Blom

décﬁsionlon this basis, and more specifically on the grounds
:thét‘it satisfies the "nulla poena sine culpa"” principle,
.imens; rea requirements and considerations of fairnéss and

-Jjustice<4==,

&430f Jbid 162. See cases at 162 n 304.

" 431 Ibid 163. De Wet and Swanepoel (n4) 154 n25%9 points
’ ‘liout_that in relation to this question "... was daar
. aanknopingspunte na albei kante toe ...".

"432. 1977 (3) SA 513 (A).
';433; Burchell and Hunt (n2) 164.

434.'L Kok "Skuldmetamorfose : De Blom, Dladla en Chretien".
' - (1982) 6 QACC 27.

435. Burchell and Hunt (n2) 165.



.ThéfDé'ijm decision has however been criticized by a number
df}jufists, principally on the grounds that in the light of
1ﬁhe- éfrict requirements of crimes requiring intention as
‘fhéhs rea and the effect of De Blom in excluding non-culpable
‘ignbrance. of the law from criminal liability, 1t appears
ithat;in certain cases an accused will be acquitted where the
'-“regsgevoel” of the community (and even legal science) would
 59 jn favour of holding him criminally liable“®<%. These
'ﬁurists are 1in favour of only excusing the accused on the
;ngLndrqf an absence of knowledge of unlawfulness if such

ignorance or mistake is reasonable or unavoidable<4®7,

. However‘it is submitted that such qQqualification of mens rea
‘aéoﬁnts to little more thanmn a partial application of the
;Aighorahtia Jurls presumption, which is based on the fiction
> fh§t3everyDne is presumed to know the law. As De Wet and
fSwanepoelbstate "... Hierdie ... fiksie was nog nooit 'n
f'&aérhéid nie, en dit 1is vandag ook nie"%=®, Any such
ﬁuélification of the mens rea principle ought therefore to
: be eschewed. It is incorrect to suggest that the abolition
ibfAthiévaESumptiDn will hinder the operation of criminal
’juétice. De Wet and Swanepoel cogently answer any such

~suggestion in the following terms:

"By die meeste misdade weet elkeen en iedereen dat

sy optrede ongeoorloof mag wees, want die reg is
tot  baie groot hoogte 'n weerspieeling van die
regsbesef van die gemeenskap waarin dit geld.
Selfs by misdade wat dan sogenaamd eties kleurloos

.. 1s, sal min oortreders eerlik kan beweer dat hulle
“'w'nie geweet het dat hulle optrede ongeoorloof is
" nie. ... Die enkelinge wat wel onwetend "oortree",
kan straffeloos uitgaan, sonder dat daardeur die
-maatskaplike orde aan ondergang blootgestel was

name
.

W436..Kok'(n434) 28 and writers there cited.
- 437. Snyman and Whiting, cited by Labuschagne (n420) 88.
438, De Wet and Swanepoel (n4) 153.

- 439, Ibid.
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Labgéﬁhagne points out that it 1is only in relation to mala
prbhibité (ie statutory crimes without a strong moral
censure as an undertone) that problems arise with regard to
knowledge of unlawfulness<4®, However, 1in respect of mala
ipfoﬁjbita; it 1s appropriate that the courts should be
-‘cédtious in imputing knowledge of unlawfulness for the very
=f?é§sph that there is no moral censure attached to many
istatutory. crimes. It follows therefore that the truly
‘jighorént or mistaken accused should be excused. As De Wet
'éhd‘Swanepoel argue??*, it 1is a small group of people who
: ﬁan.claim bona fide legal ignorance. The spectre of endless
aﬁquittals is therefore not of any real significance,
‘pafﬁitularly if one considers that someone can only be
zéﬁcgsed_a once for a particular mistake of lawss=,
?#qfthehmdre, being excused from criminal liability for
fiﬁ#eﬁfion does not exclude possible criminal 1liability on

_.thélgrounds of negligence.

Kndwledge of unlawfulness does not only entail awareness on
,thefbart of the accused that his conduct is unlawful. The
éltefnative meaning of knowledge of unlawfulness is that the

: aécused is aware that his conduct 1s not covered by a

440, Labu5chagne (n420) B6. These crimes are, according to
" .~ Labuschagne, .. ook gewoonlik misdade wat in
"esoteriese wetgewing versteek 1is ...". Labuschagne

' sees the trend supported by De Blom as evidencing the

. further development of law in the form of the
"dekonkretiseringsproses” in the following terms:
... Hiervolgens is die strafreg in n
. ontwikkelingsproses vanaf die sintuiglik - waarneembare
"‘uiterlikhede van die mens se gedrag na die (innerlike)
" menslike gees agter sy optrede. Die erkenning van
iafwesigheid van wederregtelikheidsbewussyn as
‘strafregtelike verskoningsgrond is bloot 'n verdere
.‘ontwikkeling in genoemde dekonkretiseringsproses wat in
- sy diepste wese ‘'n (evolusion®re) natuurproses is ...'".

441, '169 above.

-i442f'Labuschagne (n420) B6.



v:jﬁéti+icati0ﬂ ground.“®¥*, Burchell points out that despite
;thé ﬁfesence of the requisite foresight and recklessness,
'fthe conduct of the accused may be justified on the ground of
‘:é defence which excludes the element of unlawfulness<44,

1Th95~the_person who thinks that he 1s entitled to act as he
jti-vvJa,nts to Has no criminal 1intention because of a lack of
f;kﬁﬁwiedgé of unlawfulness<4=, This applies equally to
'féoméoné ‘who in good faith exceeds the bounds of a
.;Justlflcatlon ground=“9e, If the actor 1is aware that he 1is
exceedlng the bounds of the justification ground, he may be
*Kheld to act intentionally, although 1in these circumstances

fnthere may be grounds for extenuation®4”,.

“jIﬁ»respect of the present enquiry, it therefore needs to be
yémphasized that knowledge of unlawfulness can take the form
 fof*5oJus'directus and dolus eventualis (just as is the case
%ﬁﬁth.circumstances Or consequences)44®, Therefore, to prove
%knowIEdge of unlawfulness it need not be proved that "...
‘idie‘ dader seker was dat sy handeling ongeoorloof is
”iihgévolge"n besondere wetteregtelike bepaling, waarvan hy

“ kennis gedra het ..., dit is voldoende as hy die

, §43. Snyman (n3) 215.

*f494J~Burche11 (23) 33, where Burchell offers the following
“w U example: "... the surgeon who performs a dangerous

- operation hoping to save the patient’'s life but
'~ realizing, to adopt the view which 1 have advanced, the
© -real possibility of death, is not guilty of murder 1if
" ~death does result when the operation 1is Jjustified by

'.conSent of the patient or by necessity"

“$ﬁ45,gFor'examp1e see Snyman (n3) 215: a mistake 1n respect
' ”'Xof the existence of a justification ground will exclude
unlawfulness. The learned author cites examples of

consent and putative private defence.
7f44b.'Dé Wet and Swanepoel (n4) 155.
447, 'Ibid.

 2448ﬁ7Loub5er (n37) 144.
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.ymoontllkheld voorsien het dat Sy handeling regtens

;ongeoorloof 1s en hom daarmee versoen het ..."92%, As
_Morkel points out, "... the person who acts despite his

:knowledge of the possible infringement of the law commits
:jhlmself ,tD such 1nfringement by the very fact that he

' become5 active despite such knowledge ..."“=%,

ffpfis‘the;view of Burchell and Hunt that legal intention 1is
»ﬁﬁéufficient and that actual 1intention is required in
7}espéet‘of knowledge of unlawfulness in the case of minors
ibétwéeh the ages of 7 and 14%%*, Loubser criticizes this
view as not logically justifiable; "... want 1ndien die
_mlnderjarlge hom 1nderdaad versoen met die moontlikheid dat
ﬁhy ongeoorloof handel, behoort hy aanspreeklik te wees. Die
: verk1l ‘tussen moontlikheidsbewussyn en sekerheidsbewussyn
fbehoort‘ slegs by strafoplegging 1n ag geneem te word
l .“45*. It may therefore be submitted that, i1n pranciple,
Aﬁhere ‘'should be no distinction between dolus directus and
;dolus '.eventualls for the purposes of knowledge of

‘pnlawfulness.

'.The above con51derat10n5 are partlculariy important 1n the
"jlght of the case of Aitken“>%, where the court (per Van den
:Heeyer J) raised the question whether dolus eventualis could

 5ufficé in establishing knowledge of unlawfulness.

fbllOwiﬁg a conviction of theft in a magistrate’'s court on
vthéf?basis of Jdolus eventualis, the accused appealed
Su;cessfully to the Cape Provincial Division on the ground
ﬂ44éiﬂjbidf See W Bertelsmann (n20) 46.

450, Morkel -(n387) 170.

1'45L.'Burchell and Hunt (n2) 243-5.

f452;beubéer (nS7) 144,

453, 1988 (4) SA 394 (C).



1

;ﬁﬁéiijthié form of intention was 1nsufficient for a
fédnﬁ;ction on the offence charged. The court (per Van den
IHééVér:J};»classifylng the accused’ s defence as eilther a
thaim ofxright or a mistake of fact, stated that where this
 ﬂef§pce is raised the onus remains on the state to prove
ﬁkno@lédgévbf the unlawfulness of his conduct on the part of
ﬁﬁhq éccu§ed“°“. The court stressed that the knowledge of
ifhé‘ﬁnlawfulness of the accused’'s conduct 1s reguired and
'ﬁthat'a mere suspicion ordinarily would be insufficient®==,
f@éngdeh Héever J proceeds to 1identify theft as an offence
'ifééuiring dolus directus as 1its mens rea form (at 400F),
Jprf@éktofsfating unequivocally that for any offence where
.fdo)ug,is'fhe requisite mens rea, nothing less than 'Yguilty
;khleédgé"' suffices, that 1s, actual intention (dolus
‘fgfréttUs); in the form of knowledge, must exist 1n respect

-of circumstances?®e,

"The learned Judge continues (at 401 G-H) as follows:
- "... dolus eventualis ... cannot be used to short

S circuit a centhy of Jurisprudence and constitute

a mere suspicion of wrongfulness 1into proof beyond

“ireasonable doubt of knowledge of wrongfulness. In
'ﬂlogic more would be necessary to satasfy the

"fequirement of the law. The strength and source
“of the suspicion could be such that an honest man
‘would be put wupon inquiry - ainformation from
others, a report by the police, and so on. Lack
of = inquiry may have been due to naivete,
;stupidity, sensitivity, ... or dishonesty. It 1is

A.only the latter motivation which would provide the
final- nmail of logic in the coffin of conviction
V;ﬁhat.an accused knew that his conduct was wrongful

"
LY -

JQSQ,fM C Maré "Recent Cases: S v Altken 1988 (4) SA 394 (C)"
e (1989) 2 SACI 114 at 11S.

uéés;fdp 399 H-1 of the Jjudgment, cited in Mare 1bid.

'4§b.ﬂﬁf-40lF. See J H Pain "Dolus Eventualis and Theft"
S5 0N(1989) 106 SALJ 594.
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o

.J£ﬁ€éppear5 from this passage that the court considered
’fé&t@fé,such as the strength and source of the suspicion as
;Qéjii‘as the reason for the accused’'s lack of inquiry as
%gctbré from which knowledge of wunlawfulness could be
'fiﬂfekred“°7, Mare points out however that i1n the absence of
dﬁfegft intention of knowledge of unlawfulness, the court
,shduld have tested the accused’'s mental state against the
 féqqirementS for dolus eventualis?==, Pain also criticizes
thgiékélusion of dolus eventualilis as a sufficient form of
fihfention for knowledge of unlawfulness, particularly as

‘dolus eventualis suffices as a torm of intention for the

'qpﬁééduentes of an act as well as all the other
'Eirtumstances of an offence=*®%, The learned author
,toﬁtihues; "... (1)t 1s doubtful 1f even the English law

(where - the mens rea requirement varies between crimes]
‘countenances variation 1in the mens rea requirement for

circumstances within the same offence ...'"4®%,

_457; Maré (n454) 116. Labuschagne (n420) 84 1interprets the
T . passage at 401F as authoraity for the sufficiency of
“dolus eventualis in respect of knowledge of
'*:pnlawfulness "1n gepaste omstandighede”. In the light
'bf the passage at 399 H-1 of the judgment and the words

.of the learned judge at the outset of this passage (at

S A01F ) ; "... Assuming there maght be some virtue 1in
-using the concept of dolus eventualis 1n assessing the

- -+ evidence in a theft charge, that concept cannof be used
S "to - short-gircuilt a  ceptury  of  jurisprudence  and
"7 Y constitute a mere suspicion of wrongfulness into proof
‘beyond reasonable doubt of knowledge of unlawfulness

3f” 7 e (my emphasis), 1t 1s submitted that this passage
"+ can hardly be construed as strong support for the
"applicabillty ot dolus eventualls n these

: fcircumstances. Labuschagne tavours a '"reeel-konkrete
'fﬂFMOontlikheid“ (which requires that the actor '"bewus
,3fWEES' van die reele moontlikheid dat 'n regsnorm 'n
,sekere optrede verbied” as well as an awareness that
~'*sy optrede 1n die konkrete situasie verbode is") above

"7 a "vae moontlikheid".
1 458. Mare ibid.
459, Pain (n456) 594-5.

460, Ibid 595.
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‘Nfoawhat'extent will the remarks of the learned Jjudge 1in
  h1tkén influence the law? It is a well—-established fact
_ﬁtﬁét in South African law it is not necessary for an accused
';thbé certain that his act is unlawful (1ie that the accused
'?shdﬁld. héve dolus directus or dolus 1indirectus); it
.Lsdffices that the accused should have dolus eventualis 1in
”Rresbect of the unlawfulness of his act®e?t, Therefore,
7Qirﬁe$péctive of whether the accused relied on mistake of
Tfé&f;.Or mistake of law as the basis for his defence of
?absén;e'of éwareness of unlawfulness, all that is required

'iéjthat the accused should have foresight of the possibility
”ifhat-his'act might be unlawful and that he accepted this
‘“into the‘bargain4°2. Whatever the reasons of the accused
f7fo; “;;. failing to make enquiries to dispel or confirm his
.sﬁébicions is 1irrelevant ..." 1if the accused complies with

. the basic requirements for dolus eventualis4®™,

. 461. Maré (n454) 117.

'.462;¢1bid. Mare expresses the wvolitional element as

e - "reconciled himself to this possibility", but for the

content of the volitional element in dolus eventualis,

. see 176ff below. See S v De Blom 1977 (3) SA 513 (A)

< at 5303 R v Churchill 1959 (2) SA 575 (A); R v Z 1960

. (1) SA 739 (A); R v Suleman 1960 (4) SA 645 (N); R v

"' Markins Motors 1959 (3) SA 508 (A) 516; S v Marshall
1967 (1) SA 171 (0) 177.

. 463. Maré ibid.
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ijvaITIONAL COMPONENT : RECKLESSNESS

;;Aiéhgbwith subjective foresight of the possible occurrence
vA;Bff;harm,' the courts have insisted on & voluntative
 itp@pbnent, usually expressed as recklessness on the part of
5;€heeaccqsed whether the consequence will ensue or not<e4,
vxbéspite the fact that the requirement has frequently been
 ff§fféssed'>by the courts, its meaning has seldom been
" é&émined“b5; However the requirement has been expressed in
i@a  number of different ways. Recklessness has been
ffﬁhﬁerpreted as a contentment on the part of the accused to
”§£§Ké thé risk in question, 1in order to achieve the larger
Fidé5i9h4°°; simply "not caring what the result may be'"4®7 or
,THkHQWing vthat the wound was 1likely to cause death and
ﬂffégardléss whether death resulted or not'4es, Further
iﬂéxbiAﬁations ‘of the notion include that the accused
“?(%ngseeing the consequence) '"nevertheless does" the deed<e®
-;“&Fiﬁés'”ngvertheless .». ready to associate with ... the
ff%niéfprisé"“?O or "allowed ... [the] matter to go forward as

bi‘plahnéd"“7l; alternatively that the accused "persisted in

f464}7Visser and Vorster (n340) 3I70; LAWSA (nl) para 92;
Do Loubser and Rabie (n76) 419; M A Rabie A Biblipgraphy.
“af South African Law (General Pripnciples) (1987) 68.
See Burchell and Hunt (n2) 151 n 206 and LAWSA (nl1)
. para 92 at nl for a list of cases, where this was
“Yo.required.

© ‘465, Burchell and Hunt (n2) 151.
. 866. R.v Jolly 1923 AD 176 at 182.

1 8467.° R v Huebsch 1953 (2) SA 561 (A) 568.

'ﬂgéééflﬁ v ‘Koning 1953 (3) SA 220 (T) 231 EF.
gﬁhég;fs v Mini 1963 (3) 188 (A).
:f?éfb?;R"vaéele 1955 (2) SA 145 (A).

a7 s v Nkombani 1963 (4) SA 877 (A).
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éu&ﬁ cause reckless as to the consequences of his acts"47=
:Qﬁ*ﬂwas indifferent about it and nevertheless persisted"4”~.
) lemés, JA in De Bruyn4?% in establishing the requirements
'?fop??do]as eventualis®?>, (having mentioned "subjective

;ﬁofESight of the possibility, however remote, of .

 quaw¥u1‘ conduct causing death to another..." 27e)
'aidghfifieS' the necessity for "... persistence 1n such
fkcbnd&tt, despite such foresight ..."; ... an 1nsensitive

”recklésshess (which has nothing in common with culpa)" and
Athfhélﬁonscious taking of the risk of resultant death, not
icé%iﬁg'wﬁether it ensues or not ..."®77. The verb "reck"
fiﬁég:ﬁeeﬁ’defined as "to take heed of something, so as to be
'”élafhéd dr troubled thereby or so as to modify one’'s conduct

Y..or purpose on that account"<7e,

,In_lpfactice, it seems as 1f most cases require that the

:}‘actQSedj should be reckless as to the possibility of the

' - consequence ensuing, although numerous ways have been

’ﬂadoptéd' to express this%7<. Due to this conceptual
“confusion, Du Plessis has suggested that "recklessness" be
‘omitted or supplanted with a '"clearly neutral" word such as

::ﬁhéédless““am. However, Loubser and Rabie point out that

'2;4721ls}v Arnold 1965 (2) SA 215 (C) 219B.

| ;4f3}~qu P Naude v S 1977 (1) PH H9 (A) (translation).
v47#€a1§68 (4) SA 498 (A).

 ;4%5i;At 510.

‘H47¢;}Ibid.

‘;4%?:j}b1d5 Engers (n262) 223 opines that this statement 1is
‘v .+~ probably the best definition of ‘recklessness’ 1in dolus
“eryentualis in South African law.

{iq?é;fs v Nkombani 1963 (4) SA 877 (A) 896 D.

iﬁﬁ79¥fLoQbser and Rabie (n76) 419-20.

© 480, Du Plessis (n380) 157.



ffhdsf“iof' the concepts used by the courts to indicate
ffrecklessness seem to be synonymous: "... (t)hus reckless
>imean5',care1ess or heedless, heedless means careless or
:fregerdless, while regardless means heedless, indifferent or
?;;ereiess ... '8 It is doubtful therefore whether this

' desﬁihctiDn suggested by Du Plessis is helpful.

ijesplte the lack of certainty regarding the precise meaning
ffof recklessness, one thing is clear: the notion of
1%reck1essness is not equivalent to the English law notion of
tfrecklessness4e*. However Bertelsmann 1s of the opinion that
i{ln the development of dolus eventualis, our courts adopted
agthe Engllsh law concept of recklessness wholesale into our

fﬂlaw“a*.

5fft”‘ShDu1d be noted that reckless conduct per se 1s not
'quffLCLent to establish dolus eventualis (irrespective of
‘@the degree of recklessness) <484, Recklessness 1s therefore

!ﬂnpt_equlvalent to 1intention<®=, There must therefore be
“.48Y. Loubser and Rabie (n76) 421.

'7h82i Morkel - ((n387) 164) states that; "... It needs no
v.okoeargument that the element of recklessness in the South
| “African dolus eventualls does not have the same meaning
jﬂas in England or the USA. It 1is clearly not gross
"...negligence as a form of fault, but is an element of a
",form‘of fault. It is submitted that it could only
_involve a specific state of mind resembling the normal
“semantic meaning of the term ...". Engers (n262) 233
“and."Snyman (n3) 200 also stress that the English law
 teﬁm"reck1essness’ is not equivalent to ‘recklessness’
fgin'do]us eventualis. Jansen JA reaffirms this view 1n
& v Ngubane 1985 (3) SA 677 (A) 685. K Van Rooyen

‘178

-expresses a dissenting view in "Vonnisbesprekings: S v

' Rabson 1972 (4) SA 574 (T)" (1973) 9 De Jure 82.

ﬁ48§ﬁﬂﬁgftelsmann (n20) 41 n34; Bertelsmann (n23) 70.

494-1-9!&59 (nl) para 93.

_ZABSQ'T Verschoor and R W Alberts Misdaad, Verweer en Straf.

1.7 (1986) 211, where the learned authors cite the cases of
'S v Dube 1972 (4) SA 515 (W) and § v Du Preez 1972 (4)

”';897584 (A) as authority for this proposition. In Dube
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15ijective foresight of the possibility of a result
;pcchrring4e°} The voluntative element, recklessness, 1is
'iﬁfbvéd_ by. inference, Jjust as 1is subjective foresight®®7,.
‘Afﬁué factors such as "... previous deliberation and
Aﬁkebafation, coupled with failure to render assistance and
;ﬁﬁé;u‘absence of any signs of surprise, regret or
fgympéthy.;."455 may give rise to an inference of
'5refk1essness or from any '"grave consequences which 1in fact
leai frqm “the accused’'s act and the still graver
vEOnsédQences which might be expected to flow from it"4=7,
ZRéckiessness could also be inferred from the seriousness of
4ﬂthéfvfisk490. Barlow opines that "... (t)he amount of
‘Fecklessness required will, of course vary with the

"

~circumstances present ey citing the example of a

despite "'n erge graad van roekeloosheid..." (according
~to Verschoor and Alberts), lack of subjective foresight
".of the possibility of harm resulted in a verdict of
culpable homicide, based on negligence. The learned
authors conclude that "... oOpset om te dood kan
i"derhalwe nie van sy roekeloosheid afgelei word nie

T et In Du Preez the appellant’'s murder conviction 1in
“fﬂ the court & gquo was reduced to one of culpable homicide

':;pn appeal, once again on the basis of lack of
"“"subjective foresight. As pointed out at 589D (per
+-0Ogilvie-Thompson CJ) "... To shoot with a pistol in the

direction of a moving human being leaving so small a
~margin of safety, may indeed be fairly described as
“-.reckless conduct, but reckless conduct per se is not
.-.necessarily to be equated with dolus eventualis ...".

486. . See cases cited in (n485) R v Horn 1958 (3) 457 (A) 8466
2 .. 6y R v Poteradzayi 1959 (2) SA 125 (FC) 129 AB; S v

o Nduneni 1972 (3) 799 (C) B00-1. LAWSA (nl) para 92;
" " Loubser and Rabie (n76) 420.

'}487A3Engers (N262) 223-4; LAWSA (1bid); Loubser and Rabie
- (ibid). R v Poteradzayi 1959 (2) SA 125 (FC) 129 D; S
v Maree 1964 (4) SA 345 (0) 5591 E.

488. LAWSA ibid.

Q489} IbidL R v Poteradzayi 1959 (2) SA 125 (FC) 129 DE.

490, .LAWSA ibid; R v Horn 1958 (3) 457 (A) 465 C.



;Fbmﬁakatively light blow being sutficient in the case of a

~child or a weak person®?:,

fgt:éppears that in every case where the accused 1s acquitted
,anitﬁé grand of having no intention to cause the harm which
| héé;fesulted, the element found to hbe lacking 1s foresight
iaﬁﬁﬂretklessness 1s not discussed at all<®¥=, As Loubser and
;Raﬁiefopine "... a possible explanation why recklessness so
’fs?iéamifeatures in practice, 1s that this element 1s usually
-gthdstfautomatically inferred from the fact that the accused
7&bféséw the possible occurrence of the result in question
?ahﬂ 76everthe1ess persisted in his conduct ..."4%T, This
?b}t@réliy aggravates the difficulty of assigning a precise
' *@e@hﬁhg to the term "recklessness", as well as raising
iééfibus’ doubts concerning the practical importance of
fﬁecklésshess (the absence thereof never having excluded the
'{fihﬁihé of dolus eventualis) Burchell and Hunt mention
JChitate as the sole exception (where dolus eventuallis was
ii&cking | because of the absence of recklessness) 4%,
beWgVéf, it 1s submitted by Burchell and Hunt that this case
'waé Qfongly decided, because with regard to the meaning of
»;the‘féCklessness element of dolus eventualis, the learned
l;gdééjs interpretation "... seems to indicate that 1t 1s a
_héftér of motive, or 1indifference, or callousness ..."2?%*
~§Hd£ tHat'_reckle55ne55 was present since the accused,

ifdf?ééeiﬁg the possibility of death, nevertheless continued

“491. Barlow (nl74) 398-9.

‘ﬁ¢92; PvT Smith "Recklessness 1in Dolus Eventualis" (1979) 96
s+ . 8AlJ B1 - see the cases cited at 81 n4. Burchell and

Hant (n2) 1535.

493, Loubser and Rabie (n76) 421.

4941f8urche11 and Hunt (n2) 153. R v Chitate 1968 (2) PH
e H337 (R).

495, ‘Ibid 152 n 225.

180
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Ltéﬁagt; irrespective of whether death resulted or not<4ve,
_ id‘fact, in a number of cases, the decision appears to have
 ?5eeﬁ-handed down solely on the basis of foresight, without
ftaﬁf Consideration being given to recklessness®¥?. Rabie<=®
'xuéédtions the case of Van Jaarsveld*?¥ as an example of
‘}jﬁdgtiéi Support for the potion that "... 1f the accused
v%ffofeééw, the possibility of death, but proceeded with his
-Q-écﬁjoh ‘in the genuine belief that death would not take
v;plééé,vhe did not have dolus eventualis since the element of
??kécklessnéss was lacking ..."=w@e, However, 1t 1s submitted
‘fthéf;the-iéarned author 1s mistaken 1n this regard: where
”ﬁﬁﬁaééguséd genuinely rules out the risk of harm occurring,
Za@ﬁé?ﬁés aa foresight; desplite having initially foreseen the
fi;isg, the accused proceeded to rule out the possibility of
_f%the risk occurring®et, It is therefore the lack of

 ifDﬁe§ight which excludes a finding of dolus eventualis.

" 496. Ibid.

_3497; See. the cases cited in Burchell and Hunt (n2) 153 n
’ 229. Loubser and Rabie (n7&) 421; "It may be assumed

“that in the great majority of cases proof of
recklessness would in fact be furnished by the
accused’'s action with foresight of the possible

f‘cohsequences“.
jfé?é}'LemSQ.(nl).
:;455-5;974 (1) PH H9 (A).
i;5091 At_bafa Q2.

‘f3501f71t is apparent from the judgment of the court in Van
G Jaarsveld, per Muller JAj; that the decision turned on
. 'forésight rather than recklessness: el Al hoewel
“1beskuldigde ges€ het dat hy 'n kans gevat het dit was
'wﬂnietemin duidelik dat wat hy bedoel het was hoewel hy
qldie,moontlikheid voorsien het dat hy die klaagster kan
raakskiet hy nogtans in sy gemik van die moment tevrede
o7 was ‘dat ... hy haar nie sou raak nie ...". The court
- proceeds to find no dolus eventualis on the facts of

T the case.



“f;éﬁgégs;vdESpite conceding that the concept of recklessness
z?ii%;kéélddm used by our courts (and when used, 1is merely
 j§dﬁefficia11y considered) and that the courts tend to
'Jtﬁohcéntrate' on the foresight requirement®®=, 1is of the
g;dﬁfﬁioﬁ_that the notion of recklessness deserves to be put
>ﬂ£d}bettér_use. It 1s the submission of Engers that the
;freékiesshess requirement should be employed in supplementing
kfﬁé 3oresight requirement in elucidating the situation where
i;iﬁévaccuséd only has foresight of the remote possibility of

:ffhé harm,DCCurring°D3_
502, Op cit 223.
i}503;;ﬁngers' views have been briefly discussed above at 153-

.. 4, but, for the sake of completeness, a few brief
. remarks may be made concerning his use of the term

'recklessness” . It 1s Engers’ argument (at 223)
‘v'concerning foresight of a remote possibility that it is
‘- preferable to say "... that the accused foresaw the
'TTpDSSibility but that he was not reckless because he
*-thought it so unlikely. If he mentally discounted the

possibility, then he did not take a conscious risk,

“whereas if he thought of it as a real or probable
" possibility, then he did take such a risk, and dolus
@jévehtualis would have been present cae s For -a
'f}discussion of terminological problems in this argument,
"as well as an alternative interpretation thereof, see
:154-5 above. It is the present writer’'s view that the
" ~above argument confuses lack of foresight with absence
of recklessness, and that failure to "take a conscious
A?riSk“ amounts to an absence of dolus eventualis on the
higrounds of a lack of foresight, rather than an absence
“of ‘recklessness. Engers discusses recklessness 1in
,f‘relation to a defence of confidence later 1in his
~article (at 227), submitting that "... (a) defence of
.confidence, it 1is submitted, attacks the element of
"recklessness, not the element of foresight. Supreme
.confidence on the part of the accused does not
“necessarily imply that he did not foresee death. What
{it implies 1s that the accused considered that death
“was a- very remote or very unlikely (or even an
7 "impossible’) possibility ...". On the basis of this
..~ reasoning, allied to his argument at 223, Engers would
.. “regard "confidence" as excluding dolus eventualls where
~the foreseen possibility is remote (despite his
:ffacceptance in principle that there should be no
':Dlimitation on the scope of the possibility for the
‘purposes of foresight (at 223)). It 1is submitted that

182
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—itﬂiS instructive to turn now to the case law in points<%,
'fFoilowihg Smith’'s assessment of the seminal nature of the
‘case of Valachia®®s, Greenberg JA’'s Jjudgment will form the

.céntfepoiht of the discussion of the law.

7fiﬁggfirst mention of recklessness 1in our law appears in the
'Htéées of Laubscher®®®, where the accused were held to have
.actédh "apparently wantonly and recklessly" =7 .; and
"Ufyéttioa; where the accused was held to exhibit "a reckless
‘jaigfegard”°°° for the complainant, a victim of an assault

Witﬁ' intent to do grievous bodily harm=®:<. The first

" explicit statement in which “... a form of intention less

it cannot be said that "supreme confidence'" does not
" necessarily imply absence of foresight. Surely 1t 1is
- implicit in "supreme confidence"” that the actor
‘considers the risk so unreal, that he entirely excludes

the possibility of the harm occurring - were the

accused to act despite awareness of the possibility of

harm occurring (however remote), 1t 1s submitted that
. dolus eventualis will be present because the necessary
‘fforesight is present. The use of recklessness in this
~manner therefore serves to exclude dolus eventualis on
- " the basis of the remoteness of the accused's foresight
j=j(which,according to Engers, negates reck lessness)
. despite an earlier acceptance of foresight of a remote
"+ possibility as sufficient for the purposes of dolus
,};Evéntualis. This reasoning does not allow for a
"“coherent conception of dolus eventualis.

”ﬁ%o4{f5mith's useful analysis (n492) will be applied to the
o law.

.;565;f;b1d 84. R v Valachia 1945 AD 826.

:fsoéfle v Lagbscher 1913 CPD 123.

f“5§71'ét 126.

}5691 Ullyett v R 1919 SR 34.

'g509::At 35.

isibu'The»English courts had confronted the problem of acting
. . despite the foresight of the possibility of harm in R v

ifDeSmond, Barrett and Others (The Times 28 April 1968)
- and R v Serné and Another (1887) 16 Cox CC 311.
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’ iH3h?déSire of the consequences ..."®'* jig5 required appears
@ih' ﬁhe cése of Ngcobo=t=, Foresight only seems to bhave
i%eﬁome an established requirement with the cases of
'iﬁéhejram°?3 and Jolly=t4s, The requirement of recklessness
ﬂper se is to be found in Gardiner and Lansdown, from the
:firéﬁvedition=1° onwards, but 1t 1is not until the fifth

‘7édiﬁi0hithat any express authority is given®ie,

-This 'line was followed in a few cases 1inter alia (enele
XatuRr?, ‘Marthinus®*®, Butelezi®*¥, and Jongani®=®, but none

“of' - these cases give any form or substance to

S511. Smith (n492) 81.

“512.'1921 AD 92, where it was held (at 94 - 5) that: e
<7 . An intention to kill is an essential element 1in
. ‘murder... Such an 1intent 1s not confined to cases

there there 1is a definite purpose to kill, it 1is also

. present in —cases where the object 1is to inflict

grievous bodily harm, calculated to cause death,

- ‘regardless of whether death results or not ...". Smith

“(Iblid B2) regards the expression "regardless of whether

death results or not" as a form of prototypal
~'recklessness.

5131 1922 AD 213 at 216.

514.71923 AD 176 at 182.

f?ng’ﬁIf one person commits an act upon another, knowing
- ~that this act 1s likely to cause death but reckless

» =;‘_ ‘whether death results or not, he 1s held 1in law to
. intend to kill" F G Gardimer and C W H Lansdown South

-~ African Criminal Law and Procedure led (1917) 1009.

'516. It is Smith's submission ((n492) B82) that the learned
391£ﬁﬁauthors were probably relying on s140 of the Transkeian

"j:Penal Code, Act 24 of 18846 (C), although this was not
fﬁgeprESsed.

© 51771941 (1) PH H7 (W).

'518. 1942 CPD 247.

1519. 1925 AD 160.

.520. 1937 AD- 400.



ﬁWféékiesSness”aZL. Some Appellate Division cases decided
ibéfafe Valachia s case in 19495 required only foresight of
.StHé Con5équence5, without recklessness or any equivalent®==,
fSﬁifh argues that, prior to the Valachlia decision, the case
iaw_éuhbofted the view that foresight of the consequences
édf%icéd:for dolus eventualis, recklessness being a vague

‘and-,superfluous requirement®=%,

Thg;case bf Valachia®=9% had 1mportant consequences for the
':Léwfés.férbas the notion of recklessness 1s concerned. As
réh}thipoints out, virtually all the cases 1n which authority
';i§ quen for requiring recklessness rely either directly or

ihaifectly, on the judgment of Greenberg JA 1n Valachia®==.

1521;¢In Quenele Xutu and Marthinus, Gardiner and Lansdown'’'s
T statement ((nS15) above) 1s adopted. However no jury
;direction 1s reported in the former case, and 1in the

.. latter case, the presumption that the natural and

:7fprobable consequences of the accused’'s act are
. .intended, was applied. No authority for the use of
..'recklessness 1s given in Autelezi or Jongani. In

";{Butejezi, the recklessness requirement appears only 1in
“reference to the trial court faindings and the court
-f:](per Solomon JA} confirmed the conviction on the ground
.f[that the test 1n Ngcobo's case (1921 AD 92) was
" satisfied on the facts of the case, whereas in Jongani1,
~Lurlewis CJ remarked obiter at 405 "... when the
‘stabbing of another with a knife is done recklessly and
-..regardless of the consequences ... the assailant can be
- found guilty of murder if death ensues as a result of
< the wound " which, as Smith observes (at 83%), seems
_  §ﬁO equate "recklessly” with "toresight of the possible
» . consequences". The accused was eventually convicted as
“an accessory after the fact to murder on the basis that
“Whé,"must have contemplated and known the possibility"
~ that the consequence would occur (at 409). 1t 1s thus
.-.7apparent that none of the above cases give any definite
ﬂQiformb to the meaning of reck lessness. See the
“discussion by Smith (n492) 82-3.

522, Smith ibid 83 n 32.
523.. Ibid 83..
524. 1945 AD 826.

j525?f8mith (n4?2) B84. See the cases cited at 84 n 35.
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;;Réferking‘ to section 140 of the Transkeian Penal Code,

J-Gﬁeénberg JA states the following:

"We may, I think, conclude from these authorities that

'fthe crime of murder will at all events have been
-committed if it be proved ... that the accused killed
““the deceased by an act which they must have known to be

of such a dangerous character that death would be

. likely to result thereform, and were reckless whether

it did or not ..."==%,

fXThé éifation of the Transkeian Penal Code as authority is

Ufbﬁbblematic in this instance because the Penal Code has 1its

, frobt5 in English law®=7, It appears therefore that the

f3;notion of recklessness was adopted into our law 1in this

‘L“méqnér.- As Smith points out, recklessness 1in the Transkeian

* Penal

Code amounts to e an attitude towards the

apprehended risk of death ..."==8, In conclusion, Smith

° 5ubmit5 that the introduction of the reguirement of

recklessness into dolus eventualis 1is an "historical

éctidént" and that by adopting section 140 of the Transkeian

fAPena1<Code Valachia introduced an English law concept into

. our ‘law®=<=,

. At B831.

' As Smith (n492) observes at B85: “"... The Transkeian
.- Penal Code is substantially an enactment of the Draft

vﬂ'Code contained in the Report of the Commission on
‘J_Indictable Offences of 1879, and s140 of the Transkeian
“Penal ‘Code 1is identical in every material respect to

clause 174 of the Draft Code. The Draft Code 1is
largely the work of Sir James Fitzjames Stephen, and 1is

‘based ultimately on his Digest of the Criminal Law.

Section 140 of the Transkeian Penal Code is thus a
statement of the English law of malice aforethought,

‘drawn up by an English judge ...".

528,

529,

Ibid 86.

Ibid.
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- .categories: recklessness as negligence, recklessness as

- indifference and recklessness as a conscious risk=¥=,

- 530..This is the framework of analysis adopted by Smith
cm' j (n492), exclusively in respect of "recklessness". The

. equivalent concept of "reconciliation with the
. .possibility of harm" is dealt with at 198 below.
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'Recklessness as negligence

‘wBécause of‘ the proximity 1n substantive approach of the
Fndgidﬁ'of recklessness to 1ts English law counterpart, as
;Qefi'aé its most frequent use in ordinary speech (which has
vimp}ications of socially undesired conduct), recklessness 1is
‘ofﬁéhj_referred to in the context of negligence®~*. The
;cdntéptual confusion which this generates is aptly
uili&étfatéd by Van den Heever JA's statement in Hercules®™=
.ﬁo tﬁe‘effect that:

"... It is a matter of inference, however; but it
F“Cahnot be based ... on what the appellant ought to
- have foreseen, but on what he must have foreseen.
-Apart from recklessness whether death, the

‘:gfprobability or possibility of which was foreseen,

531¥'Smith (n492) 87 cites A v Chitate 1968 (2) PH H337 (R)
" and S .v De Bruyvn 1968 (4) SA 498 (A) as containing
examples of the language of the courts 1indicating an

- assessment of the reasonableness of the accused’'s
"‘conduct in relation to recklessness, instead of an
assessment of the state of mind of the accused 1in

-+ ‘relation to the possibility of harm. Furthermore in S
“ooCv Van Zyl 1969 (1) SA 553 (A) 559 D, Steyn CJ states:
1-ff;..' Uit die voorgaande blyk dit, meen ek, dat die
.gewone betekenis van 'roekeloos’ ... 00k slaan op

.. ::growwe nalatigheid met of sonder risiko bewustheid
BRI Engers (n262) 223 n 29 points out that 1t 1is-
) 'salid that if an untrue statement is made "recklessly"
- ..this is sufficient to constitute fraud (all the other
__‘fequikements for fraud being satisfied). "... Here
7 “‘recklessly’' means ‘without caring whether or not the
_’fféiatement is false’', and 1n this sense recklessness
T l'comes  very close to gross negligence eests He
,7:ConSider5 recklessness 1in the ordinary sense of the
“.ward to mean negligence. However Engers distinguishes
“the recklessness required for dolus eventualis on this
~ basis. In the English law, recklessness 1is regarded as
-‘akin .to negligence. As Glanville Williams states (The
" Mental Element in Crime (1962) 20) "... Recklessness 1is
.= a state of mind, essentially negligent, where there 1is
» "~ foresight that a certain result will probably or may
- ..possibly follow...".

532. 1954 (3) SA 826 (A).
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r Pe5u1t5, that 1is dolus in law, a person cannot
‘commit murder by negligent conduct ..."®FF,

 ,Ihné number of other cases, recklessness appears to have
beénéeq@éted with gross, 1inadvertent negligence, with the
‘ﬂtapfis consequently rejecting the notion on the basis that
ffareéight must be of a subjective nature 1in order to
;COBStitute intention®% 4, In Strydom, 1n respect of a charge
f §f' éséault with 1intent to do grievous bodily harm, the
”leéfned‘judge (Dowling J) stated that "... heedlessness and
lféckiesshess cannot ... take the place of an actual proved
{iﬁténfion N This dictum was rejected in a
‘Médﬁsideration of the question of proof in later cases®%®,
T‘but'it ié the submission of Smith that the learned judge was

Tequating recklessness and gross negligence®<7.
':Iﬁg‘ﬁhéf'case of Du Preez"=9, the Appellate Division
:fdyéffufned a murder conviction (based simply on the
Vﬁédkleésness of the accused in respect of the possibility of
fdeafh){on the grounds that the accused had only been grossly
' heg11§ent. The court emphasized that the subjective
“intéhtion.of the accused had to be proved beyond reasonable
;dégbf, Furthermore, although the court agreed with the
E ﬁ§uF£ a duo as to the inherent recklessness of the accused's
"¢bﬁQUC£; it was at pains to point out that "... reckless
'ifbﬁdQ;f'per se 1s not necessarily to be equated with dolus

VeVenfualis e EETL This statement has been criticized by
-533. At 831.
534. Smith (n492) 88-9.

*ﬁé;s.fi956 (3) SA 681 (T) 683.

h536:fR thdwards 1957 R & N 107 (SR); S v Basson 1961 (3) SA
% 279 (T); S v Sikunyana 1961 (3) SA 549 (E).

 53?; Smith (n492) 89.

-1siéﬁ:1972-(4) SA 584 (A).

' 539. At 589.
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fﬂd;kéf°“°, on the basis that recklessness must fall within
~ithé—ambit either of negligence or of intention; " it is
'fai¥3iﬁult to comprehend that recklessness can sometimes be a
fsﬁédé ‘of intention and sometimes a shade of negligence

‘.;ff°41. It is thus Morkel' 's submission that the court
‘ erred‘when implying that recklessness may sometimes manifest
Q”its@ff in a form of negligence ..."®9%= and that the correct
’-3pb}oach was followed 1n the case of £11i1s%%%, where the
%couft‘ held that no matter how gross the nature of a
'éhégligent'aét, gross negligence can never be equated with

 recklessness®44,

ffSﬁi£H7raises the argument®4= that there might be possible
;méfig"in' eanting recklessness with negligence, as a
 §QbﬁLémentary requirement to foresight, to eliminate
r:poésiblé,bDIiCy problems relating to foresight of a remote
~ﬁbé§ibility, by excluding from the realms of foresight
‘ftﬁnsequences following inherently reasonable action.
{HDQéVer, as Smith points out, such a meaning would be

 chDn5i5tent with most of the cases in our law®<4®, Although

f:54Q; D W Morkel "The Meaning of the Concept of Recklessness"
ST (1979) 4(2) TRW 67.

 f¥é%i; I5id 67-8.

ffé;é;?;biq 71.

ffséi;,ﬁ v Ellis 1959 (4) SA 497 (SR), cited ibid 69-70.
E1544;'At 498.

' 545. Smith (n492) 88.

"~ of recklessness that equates it with negligence: .o
. (T)he unreasonableness of the accused's conduct has
: - ‘mnothing to do with mens rea, and should be considered
“:in connection with a defence against unlawfulness.
+.When "an accused raises private defence or the defence
‘of necessity, he argues that in the circumstances a
reasonable man would have acted as he did. The value
judgement that the court has to make 1n adjudicating
“such- a defence 1s thus 1dentical to that involved 1in

f;SQb:fIDid 89. Smith also outlines an objection to the view
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tlif'fappears .that Holmes JA's explicit rejection of any
”assﬁfiation between recklessness and negligence 1in De
nQquyh°“7-has not been taken any further in any subsequent
ﬂjﬁdgﬁéﬁt, implicit in the equation of recklessness with some
‘fatfitudé;or state of mind is a rejection of the connotations

“.of negligence associated with recklessness><®,.

ifﬁdéciding the question of negligence. It follows that
71f recklessness meant negligence there would, in cases
-“of. dolus eventualis, be no room for private defence or

j13the defence of necessity: the issues involved in such
‘a. defence would already have been disposed of in the
“decision on mens rea. Where the questions of intention

‘and unlawfulness are kept separate, the requirement
““that intention must extend to the unlawfulness of the
‘Qfact;jallows the accused to escape liability on the
. “ground that he genuinely (though mistakenly and
" 'reasonably) believed that his actions were justified,

":and thus that he had no mens rea. If, however,
recklessness meant negligence, the question of
.unlawfulness being thus absorbed into that of mens rea,
this defence would disappear - it would make nonsense
~to require that intention extend to an element of
itself - and a form of strict liability would be
. introduced".

‘3547;f1968_(4) SA 498 (A) 510.

”548;5See discussion of "recklessness as i1indifference" and

"recklessness as taking a conscious risk" below.
" However, Labuschagne (n76) 436 at 439 describes the
f,?notion of recklessness as "R vorm van late—
;. aanspreeklikheid", 1in the following terms: "... Die

.{Jbegrip ‘"roekeloos’ 1in die verband gebruik [referring to
Y the remarks of VYan Heerden JA in § v BReukes 1988 (1) SA

+ .9511 (A) 5221, verwys na die nalate om bewustelik
. voorkomend op te tree en verwys nie slegs na wat in die
~,-'dader se gees aangaan nie. Daar word derhalwe van die

.. dader verwag om positief op te tree om sodoende die

: fihtrede van die gevolg of die verrig van die handeling
/o i'te voorkom ..." (at 439). The learned author 1is
NT;ncorporating an enquiry 1into negligence into the realm
V;of dolus eventualis, which 1s wunacceptable on the
“grounds of principled legal science. The question of

" the reasonableness of conduct should not enter into the

. enquiry into intention, which relates to the state of

* - mind of the accused.
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Recklessness as indifference

ifhis;'alternative meaning of recklessness finds a firm
~fméa§ufé'of support as it 1s endorsed both by writers®%¥ and
éinfa ﬁmeer of cases==%, The apparent source ot the notion
;Qf‘fecklessness in 1ts present form, the Transkeian Penal
béde#’?, indicates that recklessness embodies an attitude
;téwafds'the toreseen risk of harm. In & number of cases
 Féché5sne55 has been equated with 1nditfterence, as A&
(cqﬁqbﬁitant to the emphasis upon subjective toresight. In
}deécfibing reck lessness, 1t has been held that the accused,
'déépife having subjective foresight of the possibility of
.'hékm;”aCted "without caring"®*==, "careless"®®*% whether death
1resﬁlps'or not, or that the accused’'s persistence 1in his
 £bthc£3should display "... an insensitive recklessness

fnof caring whether [the consequence) results or not"®%% or

showing a "reckless disregard"” for or "“regardless of"®®% or

'549. Inter &alia Barlow (nl174) 398: "... A man will be
- guilty of murder ... where he knowingly does an act
 likely to result in death and reckless of the
‘consequences ..."; Loubser (n$7) 139: "... terwyl daar
S in geval van dolus eventualis ... moontlikheidsbewussyn
.15, gepaardgaande met onverskilligheid ten opsigte van
- die bestaan van die omstandigheid of intrede van die

. 'gevolg ..."

‘550: 399 the cases cited 1i1n Burchell and Hunt (n2) 152 n
i "1-219. /
'551. Act 24 of 1886 (C).

~552ff5”v Mashele 1972 (2) PH H136 (A).

©.553... 5 v Steenkamp 1960 (%) SA 680 (N) 68B4; S v Melinda 1971
Yootaw(l) SA 798 (A) BO2: S5 v Rooinasie 1971 (2) PH H126 (A).
’}'Careless' appears to be used in the sense of
;jindifference rather than negligence here. (Smith
(n492) 91 n 87).

.554..°6 v De Bruvn 1968 (4) SA 498 (A) 510.
L§5§;3R v Ngcobo 1921 AD 92 at 94-5; A v Jongani 1937 AD 400

., at 405; R v Qenele Xutu 1941 (1) PH H7 (W); R v Koning
C 219593 (3) SA 220 (T) 230; R v Lewls 1958 () SA 107 (A)



 ‘being "indifferent towards"®%® the possible consequences.
f:Fufthermore, Holmes JA defined the work "reck" as "... to
Q.ﬁéyé heed of something, so as to be alarmed or troubled

. thereby ...nss7.

;iﬁ-féppears from- the above dicta that where the accused
f:éxhibifs concern whether the foreseen unlawful consequence
Jimay éventuate, he will have a good defence®®®, A possible
“solution to this difficulty would be to hold a man to be
,?Héékjessi unless he cares so much about the possible
,  ;oﬁgéqueﬁces of his act that he does not act at allj;
*ihowevér, as Smith points out, this would make the
:fééquirement of recklessness superfluous, because for an
factgsed to desist from his course of conduct would exclude
]2theJ;actus reus and thus the accused could not be found

gu;1£y==?.

;Thévéquation of recklessness with indifference on the basis
ibf:ﬁnbt caring" whether the consequence ensues or not has
fbéeﬁ' criticised as "... positively misleading «.:" Dby
Whiting®e®, in the following terms:

... 1f a person hopes that a result will not
ensue and does everything he can, short of
abandoning his contemplated action, to ensure that

f;it will not ensue, he can hardly be said not to
chare whether 1t ensues or not. Yet the fact that

B 1093 S v Thody 1971 (2) SA 213 (N) 216; S v Sabben 1975
. (4) SA 303 (A) 304.

- 556. R v Jolly 1923 AD 176 at 187; R v Steenkamp 1960 (3) SA
© . 680 (N) 684.

11557, S v Nkombani 1963 (4) SA 877 (A) 896.

' 558L'Smith (n492) 91 "... where the accused does care
. - whether the proscribed consequence ensues, he will have

~-‘a.good defence ...".

.. 559. Ibid.

'560.. Whiting (n162).

193



he cared would surely not prevent him from being

guilty of dolus eventualis 1n relation to the
"result in question if he then proceeded with his
contemplated action, realising that despite bhis
precautions there was stiltl a substantial

” possibi1ity that the result would ensue ..."==4,

‘.?Ldubser and Rabie amplify this argument by pointing out
ﬁtﬁat, in_general, the accused will i1indeed be concerned about
#ibOssible unlawful consequences that may ensue from his

'5aimiﬁg‘ tp achieve another object, 1f  only to avoid

}fpﬁDSeCution for harm resulting which does not fall within
i_ﬁig‘gbriginal object®e=, However, such an attitude
chnétitutes a " mere wish or desire to avoid the harmful

"Eésuit ;.;". and therefore should have no bearing on
\liabﬁlity,‘whatever 1ts effect on sentence®e™, As Smith
;:ﬁoiﬁts out:

) : ”... it seems undesirable that a man who
" 'deliberately endangers the rights of others should

~ escape liability Jjust because he would prefer the
. danger not to materialize ...'"Ze%,

uyFuFthermore the learned author questions the efficacy of
tfeHinring into the attitude of the accused towards the risk
”féfiﬁarmbon the basis that recklessness 1s usually simply
»;ihferred7from foresight, *"... on the reasoning that if the
'aétuéed foresaw the consequences and persisted, he must have

1Qbeen~indifferent to them ..."==%,

.i5bi}‘ht 444,

i?égé;rLoubservand Rabie (n76) 421.
{fééj;ffbjd 421-2.

€f564§.8mit5 (n492) 92. ,

| 565. Ibid. See 92 n97.
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fﬂﬁéﬁkiéssness as the taking of a conscious risk.

':RECKI?SShess, has also been defined as the taking of a
‘wﬁbhﬁtious risk®ee, This view finds support 1in the writings
32q¥f5déche11 and Hunt®®7, and Engers®®®, Burchell and Hunt
::régéfd .the notion of recklessness as "... a colourless
_;tdncépt‘in that 1t has nothing to do with the accused’'s
;éftitude: of mind to the happening of the consequence
'i;..”°°?. " This view finds further apparent support in a
ihumﬁgr‘ofvtasés in which the accused’'s persistence in his
'}coﬁdqét, despite his appreciation of the risks, is

‘emphasized®7*,

iSmitﬁ identifie5 a few difficulties with this view however.
Nfﬁ réSpéCt of the cases mentioned above, Smith points out
'ifhat'it is not clear whether the courts regard the taking of
ié.cbﬁscibus risk as recklessness per se, or whether it 1is
.ﬁécfué}lyv evidence of something else, such as
wihdifférencé’7l. Secondly, 1f recklessness 1s simply the
Vitakiﬁg'of a conscious risk, 1t 1s an irrelevant requirement:
;éftérJ‘iﬁitial subjective foresight of the possibility of
?B;rﬁ; the accused who has not taken a conscious risk has
¢5éfthek not acted, or has acted involuntarily 1in which case

 an ééfu$‘feus exists, or has so altered his conduct that he

 ¥5§6;;$ v De Bruyn 1968 (4) SA 498 (A) 510.

:?67;28ufche11 and Hunt (n2) 152.

Lkﬁéeg_Engers‘(n262) 223.

jfséé;fﬁufchell and Hunt (n2) 152.

g?%o:iS v'Mt5hiza 1970 (3) SA 747 (A) 7523 S v P 1972 (3) SA

- 412 (AR) 4165 S5 v Kgware 1977 (2) SA 454 (0O) 455. ©Gee S
v Nkombani 1963 (4) SA 877 (A) B96D 715: "... To reck

. ,mean5'tD take heed of something ... so as to modify
~.one’'s purpose on that account ..." (per Holmes JA).

" Also S v Kritzinger 1973 (1) SA 596 (C) 602.

©571. Smith' (n492) 92.
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;-ﬁéflbngér believes that there 1is any risk of harm, thus
_fﬁebpting foresight (ruling out the risk of harm)®7=, It is
*%hoyéver worth noting that it may be that the accused in fact
 &095' modify his conduct but may nevertheless continue to

gfprésee’the possible occurrence of the harm=7=.

ffﬁlﬁhay :therefore be concluded that the concept of
 ffeCK}e55né55 is 1indeed a useless and confusing one, and
;éltﬁpugh frequently stressed by the courts, in practice it
1-hé§'no utility, as nothing is allowed to turn on 1t®74. The
”aifficulfy of defining the concept certainly contributes to
(jhis‘étaﬁe of affairs; as Smith points out’ "... whatever
~5bﬁe .makes [recklessness] mean, one gets into difficulty
i}}@}ﬂ57?. It has therefore been suggested that the notion be

. abandoned- altogether®7e,

fLDQbSer'ahd Rabie, having examined the authorities on the

Vboint, conclude that:

""... Dolus eventualis ... involves only foresight

. of the possible consequences combined with
“.persistence in the relevant course of conduct.
fﬁ:ThUs defined, dolus eventualis either lacks a
igvvolitional element and contains only the cognitive
felément of foresight; or contains a volitional
.~. element that may be inferred from the fact that
. -the accused persisted 1in his conduct despite

- foresight of the harmful result ..."®77,

572, Ibid.

,;573:”1n:50ch a case, the accused may be guilty of attempt

o “'liability if the foreseen harm does not ensue or may be
liable for the completed crime should the foreseen harm

'?¢Tnevertheless occur (despite precautions) See the
~“'discussion at 90-2 above.

 574..Smith .(n492) 93.
' 575, Ibid.

,}S?Q; ijd; Whiting (n162) 445; Burchell and Hunt (n2) 152-
©. .33 Morkel (n224) 324,

?577}1L0ubser and Rabie (n76) 422. Of the authorities cited
7l im (nS76)  Burchell and Hunt and Morkel require.
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fSnyman criticizes this view on the grounds that there are
fdétisions that have excluded dolus eventualis on the basis
'bf7~an absence of recklessness; that the term intention

-‘melies é_volitional element, and not merely knowledge
'iohiabpfeciation of the existence of some fact ..."; and
ihai"the.'courts have made the volitional element an
'f{%variable component of dolus eventualis®7®, The learned
1;5uthof therefore insists on the inclusion of the voluntative
 eLéﬁént as a requirement for dolus eventualis. However
Shyhan prefers to use the phraseology that the accused "...
AmQ%ﬁ  have reconciled himself to the possibility that the

“resultbméy;follow ce'RTE

 fforesight of a real possibility, whilst Whiting favours

" this formulation, but allows limited scope for the
~utility of foresight of a remote possibility within the
7area of criminal 1intention (126 above). The latter

. formulation (persistence 1in conduct despite foresight
‘ﬁiof'harm) finds some support in Holmes JA's reference to
...recklessness as "persistence 1n such conduct, despite

_+, such foresight" (in 5 v De Bruyvn 1968 (4) SA 498 (A)

'.jf510). Further support may be found in the cases of S v

I Kritzinger 1973 (1) SA 596 (C) 602; 5 v Kgware 1977 (2)
e SA 454 (0) 455 EF.

. 578. Snyman (n3) 201.

579. -Ibid 200.
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~fuRéqontiliation with the possibility of harm.

iThiS expression has found favour with the courts 1in some
;EaQES,'although 1t has been expressed somewhat differently
3}iﬁ-different cases. The requirement that the accused must
“haQe'reconciled himself to the possible occurrence of the
 ré5ult, as formulated im a number of cases<®", has also been
;{é;ﬁreésed as the accused associating ("vereenselwig")
himself ‘with the occurrence of the result®%* or that the

'Giacfused formed the wilsbesluit om die moontlike gevolge
“ thtan5t te aanvaar ..."'®?E%, Other cases have simply
E }éqdired'that the accused should have been content with the
chééquences of his act=®=, In the most recent cases to
fé*ém;ne in depth the voluntative element required for dolus
4?9Véntua]js, the court 1n Ngubane®™®® seems to equate the
'1£erms "consent", "reconciles himself"” and "takes i1t into the
;ﬁafgainf as all being appropriate in describing this
v:fomponent of dolus eventualis ==, while the court in
'!Béukés”éb‘ makes mention of both "recklessness" and
”A“regonciliﬁg oneself with the result'", without elaborating
;aﬁy"further or indicating any preference between the

. expressions®®7.

tSBQL S v Thenkwa 1970 (3) SA 529 (A) 533 C; S v Swanepoel
1983 (1) SA 434 (A) 455-6, 457 A3 5§ v Ngubane 1985 (3)
LSA 677 (A) 685 DE, &86E; & v Mbatha 1987 (2) SA 272 (A)
285 C.
'581. .5 v Dladla 1980 (1) SA 1 (A) 4 H.
. 582. Ibid 4 A-B.

583. R v Jolly 1923 AD 176 at 1BZ; & v Mavhungu 1981 (1) SA
© . 56 (A). 66 G-H.

©'584. S v Ngubane 1985 (3) SA 677 (A).
585. At 685D.
7586. 1988 (1) SA 511 (A).

587.. At 521 I.



',A'humbérlbf jurists favour this alternative formulation. In

_diécussing the volitional component of dolus eventualis, De

AWét;and Swanepoel define it as "... dat hy (the accused] hom
Hméﬁ:die:intrede van die gevolg versoen het ..."®99%, while
tStrauss requires that "... the wrong—-doer realises that [the

freéult]”may ensue and 1s reconciled with this eventuality
 .;"§99, Apart from Snyman®%<, authors such as Van
Dostén°91,' Visser and Vorster®=v= Labuschagne®%= and
_fBeffelsmann°°“ are 1n substantial agreement with this
{fothlation. There is, however, some disagreement as to the
”‘eqﬁétion-of "recklessness" and "recnonciling oneself with the
vfﬁakm¥dl result”. Bertelsmann rejects the notion of
recklessness as useless and confusing®®®, as do Visser and

.tVQrster°°5, citing Dladla®®7 as sounding the death-knell for

the ‘notion of recklessness®*8, Other Jurists such as
'JSnymanaq?vand Labuschagne®®® indicate a simple equivalence
’ in‘the concepts. Morkel, on the other hand, states that to

' 5885 be Wet and Swanepoel (n4) 140.

:587: § A Strauss cited in Thom (n13) 11.

'590. Snyman (n3) 200.

.i5§i.'Van Oosten (n271) 191.

 59éLQVi55ér and Vorster (n340) 370.
 593.fgabuSchagne (n76) 439.

T594;~Bektelsmann (n20) 38; Bertelsmann (n23) 71, 75.

f;ﬁqSLINIBertelsmann "Farewell Recklessness — Welcome the Real
“ ... Dolus Eventualis" (1980) SACC 28 at 29.

!592;VVisser and Vorster (n340) 370.
':597,'5 v Dladla 1980 (1) SA 1 (A).
15§é5‘visser and Vorster (n340) 370.
i$9?:'$ﬁydan (n3) 200.

' 600. Labuschagne (n76) 439.

199



200

féplace'recklessness with reconcilation 1s to replace one
emptf-'cliché with another, as the concepts are largely
 §yndhympu5=01. Whiting agrees, indicating that just as "...
;ihe coﬁgcious taking of the risk that the resuit wil! ensue
' ‘ " is  superfluous="=, sa too is the ‘“reconcilation"
f%orh&lafion ‘because "... by acting with foresight of tﬁe
'fboééibiLity ~that a result will ensue, one necessarily
’}ecpnéi}es oneself to the possibility that 1t will ensue or
'ﬁakes this possibility 1into the bargain ..."®eT, Whereas
_MDKKél derives the volitional component of dolus eventualis
:ffoﬁ"-tﬁe‘ persistent conduct of the accused despite his
kno@iedge_of the possibility of harm=<%; Van Oosten argues
that;fthough the persistent conduct of the accused may
.chétitute evidence of the decision to take the risk Fhat
 the ‘tonseduences may follow, it camnnot be regarded as
Cbncyusive proof of such a mental process®~®. Van Oosten
conténds that at some point between foresight of the
:poséible consequences of his act and the act 1i1tself, there
'rmgSﬁ be a decision on the part of the accused to accept or

,rejett-Fhe risk of such consequences materializing®®®e,

Snyman defends the notion of a conscious volitional element
.in tHé form of recklessness or reconciliation to the harmful
vfesulf_on the grounds that "... 1t 1s 1ncorrect to allege
thaf‘there are no decisions to the effect that [the accused]
foresaw the result but did not reconcile himself to 1t (or

~was not reckless... )"=97, The learned author then proceeds
'_66;; Morkel (n387) 163.

?602. Whiting (n1&62) 445.

L¢63;~jb;d.

}bbﬁf Morkel (n387) 170.

'éos. Van Oosten (n271) 191.

‘60b. Ibid.

f607.ﬁ5nyman (n3%) 201.
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to cite the cases of Hedley>®®, Fernandez*“%, [Chitate®*® and

Le Roux®** as examples of such decisions.

ih,the case of Hedley, the accused fired two shots at a bird

swimming on a dam. The second bullet ricocheted off the
"wéter, killing a woman on the other side of the dam. The
court (per Broome JP) found that the accused knew that

‘behind ‘the bird were human dwellings and therefore also
“human beings, and confirmed a conviction of culpable
homicide®*=. However the learned 3judge 1s reported to have

.used the following words:

He knew that the bullet he was firing would
‘strike the water and might ricochet and that 1f 1t
did ricochet 1t might pass near the huts and so
“might hit someone ..."®*%,

'Thése words seem to 1ndicate subjective foresight of the
1kind required for dolus eventualis and that the accused was
‘nglty of murder. However this inference does not accord
witﬁ the court’'s confirmation of the culpable homicide
‘.cbqviction; therefore 1t seems that the passage really
'ffefEFS to the accused s knowledge that he was firing 1in the
directioﬁ of the huts, where people might be found and that
the accused ought to have known that he might kill someone
fby"ﬁié actions, although he did not have precise knowledge

of the causal circumstances of the result=14,

W‘508;.1958.(1) SA 362 (N).
609, 1966 (2) SA 259 (A).
 '§io; 1968 (2) PH H337 (R).
‘.511;’1969 (3) SA 725 (7).
 $%2..At 363 F - I.

; 6131‘At 363 G-H.

614. Du Plessis (n380) 167.
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Qoth VBertelsmanna*b and Snyman<+® regard the decision 1in
"Hedléy as evincing an absence of volition on the part of the

accused while Burcrhell=+? opines that the accused foresaw

202

the.remqte possibility of death occurring and accepté&d this

',kisk” into.- the bargain, but regards the requirement of
“accepting the foreseen risk 1nto the bargain"” as
unsatisfactory. Loubser and Rabie=+® point out along the

'lines,suggested aBove, that 1t 1s possible to infer that the
.aCCused acted negligently rather than 1intentionally because
:Of7thé fact that he had or ought to have had, foresight of
the 'ppssibility of the fatal result occurring, but
.funkéasonably) concluded that 1t would not occur 1n the
‘circgmstahces, and therefore did not foresee 1its actual

occurrence.

;n £hé'qa5e of Fernandez=*%, the accused failed to take the
~netééséry precautions to ensure that a baboon did not escape
whfle hé was busy repairing 1its cage. The baboon escaped
and killed a child. In its findings, the court (per
Ogilvie-Thompson JA) held that the accused consequently
'ngHt;to have foreseen the possibility of death resulting
4§hould the baboon leave 1its cage, and that the verdict of
Culpégle homicide handed down 1in the <court a quo was

.correcte=s, 1t appears therefore that this case was

‘615.:Berte15mann (n595) 31.
_¢}¢Q Snyman (n3) 201 n 17.
'517: BQrchell (n402) 158.
-Eléh‘!oubser and Rabie (n76) 425S.
Abié.'l9bb (2) SA 259 (A).

620. At 264-5.
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-idetermined on the grounds of an absence of foresight of the

5Vharmlresulting rather than an absence of volition®=*.

hIn fhe case of Chitate*==, the accused was found to have
.VfDEeSeen the possibility of the fatal result arising out of
-an-'1llegal abortion. Because 1t was not shown that the
fdinc%dence of fatal abortions in like circumstances was high,
;fhé court ‘found that dolus eventualis had not been proved,
iéythe accused was not reckless. This case appears to be
Wthe/bhly authority 1in our case law where dolus eventualis

'Qas.:expiititly found to be lacking due to a lack of
jreck)essness. However, 1t should be noted that an equally
 v¥Pnable ‘conclusion would be that the low 1ncidence of
fatalities in such circumstances could justify the inference
that thé,accused did not foresee death as a possible result
‘énd Mlacked dolus eventualis on the basis of lack of

'ﬂforesightézZ.

"Fiﬁaily, in the case of Le Rouxc=2, which dealt with a
» ;hérga of 1llegal camping within the borders of the Kruger
ﬁNatfbnai Park, the court held negligence to be a sufficient
.ménsifea form for the offence. Therefore, premised upon the
1cafeiessnéss of the appellant, the conviction 1n the lower
cburﬁvwas upheld. 1t appears that even 1f dolus eventualils
fwe?é'applied in this situation, 1t would be excluded on the
grdunds of a lack of proof of foresight rather than a lack

- of volition===,

‘b2i._As Du. Plessis ((n3%80) 169) observes: "... This 1s a
' statement of unconscious negligence as traditionally

‘'understood ...".

‘16?2:11§68 (2) PH H337 (R).
'6231‘Loubser and Rabie (n76) 424.
L 624. 1969 (3) SA 725 (T).

' 625. Loub5er and Rabie (n76) 425-6.
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It may therefore be concluded that these cases cited by
' Sﬁyman‘ do - not in fact provide authority for the
indispensability of the volitional element Vof dolus
“eventualis i1n the form of recklessness (or reconciliation).
_3Van'Heerden JA was theretore correct when he pointed out 1in
the case of Beukes=== that there 15 no instance 1n our case
laﬁ Qhere dolus eventualis was not proved as « result of the

':iaCklof a volitional element==7,

linthBugh Van Heerden JA accepts 1n Beukes®=® that an absence
.o0f recklessness has never excluded dolus eventualis in the
;case ‘law==%, the learned judge still envisages a role for
>~tﬁé:ybiitional element 1n dolus eventualis. Van Heerden JA
ddeéﬁ not define the volitional element in his judgment,
‘éltﬁbugh -he makes 1t clear that this requirement will
‘ qually only be fulfilled 1in the event of the accused.
 foﬁe§eeing the occurrence of the harmful result as a
‘reéébnable possibility®e=e, Despite the fact that the
_:“ﬁeaédnable possibilty" requirement automatically calls into
fqgeétion‘the further utility of the volitional element 1n
-ésaéssing dolus eventualis, the learned Judge nevertheless
Ais of the opinion that the volitional element still fulfills
ﬂé véfUable‘functionﬁE*. It 15 the opinion of the 1learned
judgé that the volitional element 1s useful in  two

particular situations:

526. 1988 (1) SA S11 (A).
”L627; ﬁt 522 C-D.
628;11988 (1) SA 511 (A).
w629:1522>C;D.
:fbso;fht-séz E.

631, At 522 F.
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S (1) Where the accused has toresight of the possibility
‘of the harmful result occurring and consequently takes

precautions against 1ts occurrence; and

(2) Where the accused at first does not toresee the
fharmful‘result as a reasonable possibility, but, after
.the causal sequence of events has been 1nitiated,

acquires such toresight===.

In order to investigate whether these suggested situations
can édd anything to the practical utility of the volitional
elehent of dolus eventuallis, 1t 1s necessary to examine

these situations in more detail.

‘Ih the first situation, the liability of the accused will to
.é‘ iarge extent be dependent upon his prior conduct, the
Hatqfe of  the precautions and their successe™=. It the
datéused has not yet embarked on a criminal course of conduct
and his precautions against the initiation thereof
‘Succgssfully prevent the foreseen harm occurring, there 1s
no &Fiminal liability==9, Similarly, 1f the accused had
élready embarked on an unlawful course of conduct, despite
‘foresight of the possibility of harm occurring, but changes
‘his ,hind and successfully takes steps to avoid the harm
btcufring, there 1s no harmful result and consequentlylno
liability for the completed crime=*=, 1t 1s however widely
aCcépfed that the accused may be convicted of attempt
QEsbite a belated voluntary wilithdrawal in these

chCumstancést&. Where these precautions prove to be
632. At 522 F-H.

633; Loub5er and Rabie (n76) 426.

634? IDid. |

635. Ibid.

636, Ibid 427. See also the articles cited at (n76).
- Labuschagne and Snyman are of the opinion that in the
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unsuccessful and the harmful result occurs, although the
iaccused was convinced that the precautions would suffice to
1preyent the occurrence of the harm, the accused had ruled
\ OQtA the risk of the harm occurring and therefore lacked
dolus eventualis subsequent to his change of mind®==7. The
iactused,»however, might still be guilty of attempt on the
" 'basis of his prior conduct and state ot mind, and of course
“could still be held to be craiminally liable on the basis of

negligence=®%®,

-As Paizes observes==%¥, WVan Heerden JA seeks to show the
3utility_of' the volitional element by 1ndicating that the
aebsence of golus eventualis atter taking precautions 1s due
to the exclusion of the volitional element. In fact, the
viébsence of dolus eventualis 1s saimply predicated upon the
‘lack of foresight on the part of the accused, after he has
?uledmout the risk of the harm occurringe4®™, The foresight
5qf‘lthé accused prior to taking precautions 1s of no

;mpbrtance to the assessment of criminal liability in

frespect of the completed crime. As Paizes states: "... It
eis' difficult ... to appreciate what possible 'practical
1?unction' the dual 1nquiry serves here. It tends, only to
~induce one wrongly to over look the requirement of

-fEbntemporaneity by attaching legal significance - to an

antecedent state ot mind that 1s 1i1rrelevant to the inquiry

event of voluntary withdrawal, there ought not to be
attempt liability.

:l537.‘Loub5er and Rabie 1bid.
‘538._' Ibid.
}"6§9:.Paizes (N162) 641.
Adek‘Ibid. Burchell (n402) 159, points out (as does Pailizes
7. . at 641) that the learned judge (at 522 F) concedes that

;the accused 1i1n thiz situation would not in fact have
foresight.



... "®92 | gubser and Rabie proceed to analyse the situation
Qhere_tﬁa'precautions taken by the accused eventually prove
- t67be unsuccessful and the accused realises that his change
:Qf_ mind  has occurred too late and that his attempts at
'pfeﬁautiohs will not succeed i1n preventing the result from
‘Dccurking°43:
"It 1s suggested that the accused’'s change of
. mind, loss of volition, and even contrition,

should not be regarded as excluding dolus
" eventualis at the time of occurrence of the
“harmful resul t. He continues to foresee the
. possibility of the harmful result actually
“‘occurring (that 1s why he belatedly attempts to
prevent i1t), and his causative conduct or

participation 1n a common purpose 1s accompanied

by the foresight unti1l the actual occurrence of

" the harmful result. His loss of volition and

contrition at a late stage could be taken into

raccount as an exteriuating circumstance for the

- purpose of sentence, but arguably should not be

" " regarded as excluding dolus eventualis ... (T)he

accused continues to foresee the actual occurrence

~of the harmful result and therefore acts with
dolus eventualis at all material times ..."=%7,

'Thé learned authors illustrate their point of view with an
jeXaﬁbleé“; of a participant 1n a robbery who takes part 1in
‘all/the preparations and has joined in the decision of the
?chéf robbers to kill the persons 1n the building should
thére be any resistance. Despite a wholehearted change of
mind on . his part as the robbery 1s taking place, as

evidénted by him running towards the building shouting "...

. I can no longer reconcile myself to any killing. 1 do not
'want to accept the risk of 1t happening. Do not shoot under
Qany,cifcumstances{ e his pleas are disregarded by the

S b41. Paizes ibid.
7642. Loubser and Rabie (n76) 427.
643, Ibid.

. 644. Ibid.

207
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fdthér"robbers, and death of a victim results. Loubser and

Rabie submit that the change of hesert amd loss of volition,

accompanied by the unsuccessful attempt to prevent the
AfofeseénvAand eventually harmful result, should not be a
'defehce_ to a charge of murder; the situation being

”aﬁalogous to voluntary withdrawal that does not exclude a

?Convittipn of attempte=.

 ihéi§ec6nd situation suggested by Van Heerden JA can only be
ubiStinguished from the first on the basis that the accused
,_oniyvécquired foresight after the causal sequence of events
}hés-béeh initiated°4°. The learned Jjudge opines that the
. accused will be careless as to the occurrence of the harmful
Lkééﬁlt.sﬁould he fail to take steps to interrupt the causal

.. gequence of eventse«7,

\BQr;Hell has «criticized this suggestion as providing no
<§quuate ~ justfification for the resuscitation of
'ﬁéékléssnessa“a. In his view, all that this suggestion
a;piévesvis the accentuation of the basic prainciple of the
-ﬁoﬁtéhpokaneity ot actus reus and mens rea=<<.
Aﬁarticipafioh 1N a common purpose 1s a continuing act and
éhouid the mens rea of a participant change prior to the
’-comméssion of the crime, then the mens rea must be judged at
ffhéFtime of such change==%, 1f the actus reus was completed

 before the foresight 1s acquired by the accused, the

lf$45.tfbid 428.

",‘54;5.l Ibid.

'1947..At 522 G.

648, Burchell (n402) 159.
| 649. Ibid.

'bSO.’[bid.
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~proseCutioﬁ could only succeed 1f the accused had a legal

duty to prevent the occurrence of the harmful result==+,

Nhéké ‘the accused, having acquired toresight, does take
f;teps ~to prevent the harm resulting, the assessment of
'liébilify in this situation 1s aidentical to the first
'sitqatiqn:' where the accused still foresees the possibility
réf_.har$ despite taking precautions, he may be held
ﬁriminally liable on the basis of dolus eventualis, whereas
afrqling out of the risk of harm occurring on the part of

"the accused will exclude dolus eventualis=>=.

If may therefore be concluded that the examples mooted in
-Be&kéé do not add any convincing proof of the practical
ptiiity of the volitional element of dolus eventualis. The
volitional element has never had a wuniform definition
émphgst,.academic writers or 1n the cases®®7=, It may be

Subhittéd however that "... (i1)n general the volition
651. Paizes (nlé62) 641.
1652. Loubser and Rabie (n76) 428.

653H~Ibid "... The content has been variously described as
" a requirement that the accused must have been reckless
or ihdifferent as to whether or not the consequence
ensues, or that he must have been content with the
resul t; or must have associated himself with the
.result; or must have reconciled himself to the
‘occurrence of the result; or must have accepted the
result; or must have accepted the result 1nto the
‘bargain; or must have decided to accept the result;

or must have decided to accept the risk of the result
~occukring; or must have decided that the result will
occur; or must have approved of the result; or must
have consented to the result; or must have abided by
“the result; or must have resigned himself to the
occurrence of the result. The Afrikaans terms used are
‘versoening met’; "vereenselwiging met’ ; ‘neerlegging
by’ ‘berusting by’ ; "instelling op’; "aanvaarding
van' ; "duld’; "toelating van’™ ... This welter of
terminology illustrates the fact that the concepts such

as volition, will or consent are susceptible to a wide
_range of meaning, '~from eager desire at the one end and

".- ‘passive and reluctant acquiescence at the other’ ...".
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'rquired‘for dolus eventualis seems to connote the sense of
Qpaésive ~and even reluctant acguiescence, rather than
pbéitfbe.will or desire ...'"®=®%, This view 1s supported by
_Tyan,Qostén's statement that the volitional element would be
méké ac;grately portrayed as a "negatiewe toelating” of the
fuﬁfawful act, rather thanmn a "positiewe 1nstemming'" towards

o it&a.é

. Thus, as Loubser and Rabie observe:

"1t appears therefore that virtually any form of
- volition will suffice, albeit of such a weak,
‘passive and negative nature that 1t connotes
."nothing more than a conclusion (ile cognitive
rather than voluntative 1n nature) on the part of
the accused that the harmful result may occur in

"the .circumstances... Such a conclusion therefore
constitutes nothing more than foresight of the
actual occurrence of the harmful result, as
opposed to foresight of the harmful result as a
-mere theoretical possibilaity which is then

discounted ..."®2%,

Some writers have stated that in order for dolus eventuallis
'fénekiét, then, 1n addition to foresight of the possibility
of  the harmful result occurring, the accused must either
ﬁake a decision that the result may ensue®®” or decide to
1a&;ept the risk of the consequence ensuing=®9, However,
ﬁhese views are open to criticism. The decision that a
‘~Fesg1t will ensue amounts to little more tham a cognitive
’éiément, in that the accused foresees the possibility that

.the consequence may actually ensue=®7, Hence, 1t 1s not the
654, Ibid 429.
655. F F W Van Uosten "Weer Eens Dolus Eventualis en Luxurilia
©. — 'n Verduideliking weens 'n Repliek" (1982) 45 IHRHR
423 at 431.
656. Loubser and Rabie (n76) 429.

.f657f Snyman (n3) 200.

iésBJ Van Oosten (n271) 191.
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aﬁCUSed's_ decision but rather his conclusion that the:

" consequence will ensue that is material=sw,

.Furthérmbre, there has been no practical example of a
Vgituation where an accused, having toreseen the possibility
’fqﬂfthe Consequence occurring, did not decide to take the
1risk vof the consequence happening, and nevertheless
1a&péd°éi. Implicit i1n the process of acting with such
Afofésight 1s the 1ncorporation of a decision to run this
 ri§k¢°2. It may be further submitted that 1f the volitional
-;é{émentvdf dolus eventualis 1s viewed as a decision to act
fdesbite'foresight), then such decision does not amount to a
fVofitional ‘element. but rather that 1t 1s of necessity
included in the notion of a voluntary action®®®. As Loubser
:énd'Rabie point out, whether the accused proceeds to act
éfﬁerﬁ concluding that a harmtul result may occur 1in the
1particulér circumstances or the accused proceeds to act
:gfpéﬁ resigning himself to, and thus accepting, the risk of
such a result occurring, there 1s hardly any question of
 Q6lifion;' the accused merely forms a conclusion that the

vresult may occur and nevertheless proceeds to act===2.

. 659eroubser and Rabie (n76) 430.
 65df Ib1d.
.Jéglwifbjd.
féé?ijfbid.
'faésiijbia.

664, Ibid.
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’Dolus"eventua]is/conscious negligence.

fIh‘,aséessing the bounds of dolus eventualls, it is
iapb#opriate to distinguish between dolus eventualis and
» tbn§ciQu5: negligence (luxuria)e=®, Such distinction 1is
Abéftécularly important 1n respect of the enquiry 1nto the
VVolitibnal cémponent. wherein most authorities have sought
.ﬁd'differentiate between these two forms of faultess, The
Vdistinction in terms of the volitional component may be
ZQEéﬁr}bed as follows: Although both dolus eventualis and
iédngﬁidusﬁ negligence 1involve foresight of the possible
Afonséquences -on the part of the accused, 1in respect of
"FDﬁsCidus_negligence the accused does not reconcile himself

" to the occurrence of this result.

fﬁn‘alternétive basis for the distinction has been sought 1in
‘ thg;”réa1m ‘of foresight by Jjurists such as Burchell and
~HUnt§§7,'énd Morkelees, As mentioned above®==®, it 1is the
‘view of" these writers that only foresight of a real or
Substantiél possibility suffices for dolus eventualis, and

ftberefore.they would treat foresight of anything less than a

665. Conscious negligence (luxuria) is a somewhat
- ;" controversial notion in our law. Firstly, 1t should be
‘emphasized that it does not constitute a third species

‘of fault, as suggested by Van der Merwe (n60) 280 nl.

. "Secondly, Bertelsmann has expressed the view that due

. to the ‘breadth of the definition of dolus eventualis,

;]uxuria has been incorporated therein ((n20) 41 n 34).
7 -Fimnally, not all jurists acknowledge the existence of
jjfﬁicohscious negligence - see Du Plessis (n380) 150-180,
’ ~ and particularly at 177, where the learned author

 'smeit5 that the concept of conscious negligence has no
“..place in our criminal law.

ibbb;gertelsmahn (n20) 38; (n5%25) 33-4; Van O0Oosten (n271)
- 1 192; Snyman (n3) 202.

667. Burchell and Hunt (n2) 147-9.
668. Morkel (n239) B6.

669 125 above.
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- SQbsﬁantial possibility as conscious negligence=”*.
{Buéfﬁéll and Hunt motivate this point of view on the basis
vof‘ﬁhe.extreme diftficulty=+ of proving whether an accused
vﬁbqk‘a conscious risk or not, and consequently they conclude
’tfhafya fiﬁding of this mnature should i1nstead depend upon the
’degree of the accused’'s foresight of the consequence, which
 fhéwlearned authors opine 1s a matter in which an inference
ﬂéah mDre_readi1y be drawn 1n all the circumstances of the
;caéé.- Morkel, in turn, retates the enquiry to the situation
.?whefe-;as a result of foresight 1t 1s 1incumbent upon the
_"aEcUSéd to take special care, to take precautions or to
éyoiq:the‘prop05ed course of conduct. “... Dit mag egter
b,weeéfdat,die beskuldigde se oordeel verkeerd was en/of sy
tvdbfsorgmaatreéls onvoldoende ..." suggests Morkel, 1n which
l;asé*(itv:would be appropriate to enquire 1nto conscious
nggiigence, on the basis that the possibility of the harm
'oééurring, would be foreseen by the accused as less than

‘substantial=7"=,

As. canvassed above, the views of Burchell and Hunt, and
’Mprkél, may be criticized for implying that foresight of

Qlésé than a real or substantial possibility of herm 1s not

. 670. Another proponent of the need for foresight of a
i .substantial possibility for dolus eventualis, Snyman
f (n3) 202 1s of the uvpinion that substantially the same
result can be achieved through the use of a volitional
" component. In the light of the decision 1in WNgubane
21985 (3) SA 477 (A), which held that the distinction
- between dolus eventualis and conscious negligence 1s to
‘be found "... i1n whether or not X reconciled himself to
.. the " foreseen possibility (volitional element) ae et
.Snyman favours the use of the volitional element to
~distinguish between intention and negligence 1in this

- situation.

671, In the opinion of the learned authors, proof of

o ‘conscious risk-taking on the part of the accused is

.. difficult, 1f not impossible (Burchell and Hunt (n2)
149 nl197).

672. Morkel (n224) 324.
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fbrééight'(for the purposes of i1intention 1n law) at all®e?=.
By definition. negligence 1mplies &n absence of a state of
@mind, and conscious negligence, as a subspecies of
Vhegligence, conforms to this fundamental characteristic.
_fhé principal difference between conscious and unconscilous
:neéligeﬁceé7“ 1s simply that in the former, the accused had
‘fdresight of the harm occurring, which he unreasonably
jprdcéeded to.rule out as a possibility, 1n so doing causing
g:Fpmpleteilack of forésight in his own mind, when he ought

to havéAhad_suCh foresight.

Uncpnécious negligence occurs where there 1s no foresight
 what5Qéver on the part of the accused. Therefore, only
;phéfe_the risk 1is ruled out altogether 1in the mind of the
.étﬁuseq”can there be an absence of foresight (and thus an

;ébéence' of a state of mind), consequently shifting the

enquiry from intention into the realm of conscious
negligence.. Where the accused maintains tforesight of a
possibility of the bharm occurring, however remote, the

Taﬁpropriate mens rea form must be intention 1n the form of

‘dolus eventualis.

Thé>validity of the traditional distinction between dolus

evehtua!is and conscious negligence may however also be
_QuEStioned. In the light of the rejection of the notions of
‘recklessness’ and ‘reconciliation’ above=?®, it may be

sﬁpmitted that the wvolitional element 1s not an adequate

basis for distinguishing between dolus eventualis and

_f673. Loubser and Rabie (n7/6) 431: ... It 15 submitted that
) .instances 1n which the accused 1in fact foresaw the

possible occurrence of the result, but only as a remote
~ possibility, do not qualify as examples of conscious
" negligence ...".

'67QIAThey are 1identical in requiring that the conduct of the
" ‘accused does not measure up to the standard of the

reasonable man.

’_675. See particularly 208+210 above.



”’éonscioqs negligence. It 1s clear that negligence can only
}be qdn5tiou5 1in the sense that the accused had foresight of
"tﬁe possibllity of harm, as 1in dolwus eventualis, before he
'yrQLed out the risk of such harm occurring 1n hlis own mind.

Tﬁis  pfoce5S of ‘ruling out the risk’ constitutes a

cdhﬁlusibn on the part of the accused that the foreseen harm

L:Qill not come to pass in the circumstances, and it is this

vconclusion which distinguishes dolus eventualis from

“'Conscious negligence.

2195



. 216

‘Validity of The Volitional Element

”it igltherefore submitted that the volitional element has no
 péft:to playAin the distinction between dolus eventwualis and
'fcbﬁséiousl negligence, and the further utaility of this
~eleméht-a5 a part of dolus eventualis 1s undermined to an

‘even greater extent=7=,

’;Ii;;has been submitted that as a matter of strict logic,

fthefé afe‘two equally tenable views regarding volition as a

;ﬁohstituent element of dolus eventualis®”7:

; 4i;(a) That volition 1s required in the form of a will,
wish or desire, 1nvolving something more than a mere
‘cognitive conclusion as to the possibility of the

© harmful result occurring=7%; or

'}f(D)V_That a mere cognitive conclusion as to the
ép'pbssibility of the harmful result occurring suffices
'and.ithat dolus eventualis exists where a person
::tonciﬁdes that the harmful result may occur 1in the
“'circﬁmstances and nevertheless proceeds to act, even

? thDugh he does not will, wish or desire the result®”?.

?As i1s apparent from the above discussion, the content of the
volitional element 1s uncertain and open to question.

~Policy considerations demand that this ambiguity be resolved

‘?b76f Imp1icit in the acceptance of the notion of
'recklessness by some writers was 1ts wusefulness 1n
- distinguishing between negligence and intention.

" '677. Loubser and Rabie (n76) 431-2.

¢ 678{fSee Bertelsmann (9995) 28 1 for an enthusiastic
) :acceptance of this voluntative test.

L 679. Whiting (n162) 446: “... A person will have dolus

““"'“eventualis 1n regard to a result 1f he “"intentionally’
“commits an act, foreseeing that 1t may cause that
_result ...". For Whiting, “intentionally" constitutes
- the volitional element (446 n 11).
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J

in ‘order ‘that a more precise and logically acceptable
definition of dolus eventual.ls may be achieved===,
 Fdrthermore, 1f volition 15 reguired as a constatuent of

HOJUE eventualis, and such volition consists of a harmful
reSqit, 1t would presumably be excluded by a positive will
:orﬁqésife that the result must not occur==+, Thus a change
bf mind, along with sincere precautions, which are however
foﬁeséen by +the accused to be 1neffectual, will exclude
,: dquS . eventualis>®=, It may be arqued that this 1s an

zunaccéptable result on grounds of policy=%5=,

'Tnerefore; in conclusion, 1t may be submitted that dolus
,;Eventuajis relates to the state of mind of the accused, but

only in the sense of a cognitive conclusion as to whether a

 harmful result may actually occur in the particular
_Cifcumstahtes of the case®®+, This 15 a colourless concept,
fwbich does not involve will, desire or motivec®=,
”Thefefore,» “... 1f the accused takes a conscious risk,

haying:concluded that the harmful result may actually occur,
:;trséems acceptable from a logical and policy point of view
1tQ fegard his conduct as bkeing 1intentional. Absence of a
 mof§,po5itive will, desire or motive should at most affect

séhténce Ll EEs

' §80. Loubser and Rabie (n76) 432.
‘;94. Ibid.

 6922 Ibid.

‘683f'fbfd. See Morkel (n387) 162 at 169; Burchell and Hunt
' (n2) 152-3.

’684.7Loubser and Rabie (n76) 433%. As remarked above, 1f the
© -7 accused rules out the risk of harm, there 1is no
- foresight and no intention.

685, Ibid.
7686.‘Ibid. As Loubser and Rabie note at 433 ff, similar

questions of policy arise i1n respect of the concept of
‘vtonsent 1n the tform of assumption of raisk.
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~‘THEiAPPLICATION OF DOLUS EVENTUALIS TO SPECIFIC CRIMES

lIt is generally assumed 1in criminal law that in respect of
,Crimes requiring 1intent, the 1intent may take the form of
eitnér dolus directus, dolus indirectus or dolus
"é?énfua]is$a7 Furthermore, 1t 1s generally assumed that
1the ‘rule that intent may consist of either dolus directus,
’do]us indirectus or dolus eventualis applies to all crimes
that require intent, 1irrespective whether their origin lies
'infﬁheacommon law or in a statutory enactmente®®., The scope
of the application of dolus eventualis has however been
called into question by some recent cases necessitating a

‘brief examination of the concept in this regard.

.DonSz eventualis 1s applied to crimes with a formal
'définition as well as crimes with a material definition©®®7.
jHonéver, dolus eventualis 1s almost 1invariably applied 1in
: ﬁhE'case4of murdere™<, Apart from murder, dolus eventualis
fha5' beenV held to be a sufficient form of intention 1in
respect'of inter alia the following offences: attempted

murder®®1, assault with intent to commit murder®®=, assault

'56871 Snyman (n3) 197; Burchell and Hunt (n2) 138-9.
688. Ibid.

5eeé;'sgrche;1 and Hunt (n2) 139.

’~69¢}“Lawsa_(n1) para 89.

-691. R v Poteradzayi 1959 (2) SA 125 (FC); R v Chiswibo 1961
; - (2) SA 714 (FC); S v Mundell 1968 (1) PH HS9 (E); S v

. Fick 1970 (4) SA 510 (N); S§ v Magubane 1975 (3) SA 288
(N) 292-3.

692, R v 'Jolly 1923 AD 176; R v Sofianos 1945 AD 809; R v
- Rergstedt 1955 (4) SA 186 (A); R v Di Carlo 1957 (1) PH

- H123 (A); R v Mzwakala 1957 (4) SA 273 (A); S5 v De

- Zoete 1966 (2) PH H397 (SWA); Haines v § 1969 (2) PH
H191 (N); S v Macdougal 1972 (1) PH HS (N); S v Van

.o Jaarsveld 1974 (1) PH H? (A); S v Tissen 1979 (4) SA
C 293 (T).
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}witﬁi intent to do grievous bodily harm®7¥, assaults74,
f?aﬁé3?°,_sodomy or 1indecent assault®7=, crimen injuria°’7;
_abduction®®®, abortion®®%, theft”“®, receiving stolen goods
‘khdwing' them to be stolen”®*, malicious injury to
pfogerty752, cruelty to animals?”®¥, 111 treatment of a child

fin”'tontraVention of the Children’'s Act of 1960794,

693. R v Edwards 1957 R & N 107 (SR); R v Barrie 1959 (1) PH
7 H22 (0); R v Basson 1961 (3) SA 279 (T); S v Sikunyana
11961 (3) SA 549 (E); S v Thody 1971 (2) SA 213 (N); S v

. Zukelwa 1971 (2) PH H150 (T); Bradshaw v S 1977 (1) PH
H60 (A); S v Sinzani 1979 (1) SA 935 (E); § v Tissen
1979 (4) SA 293 (T); S v Raisa 1979 (4) SA 541 (0).

vqb?Al“R v Steenkamp 1960 (3) SA 680 (N); S v Kritzinger 1973
'*“U'ffﬂl) SA 596 (C); S v Tissen 1979 (4) SA 293 (T).

””?95.[R;v Z 1960 (1) SA 739 (A); S v J 1989 (1) SA 525 (A).
-696. R v H 1962 (1) SA 278 (SR).

697, R v E 1958 (4) SA 501 (SR); R v James 1960 R & N 159; S
s v I 1976 (1) SA 781 (RA); JDP Naude v S 1977 (1) PH H9
(A,

. 698. R v Churchill 1959 (2) SA 575 (A).
699, R v Chitate 1968 (2) PH H337 (R).

:.7OO.QR.VIDorf]ing 1954 (2) SA 125 (EDL); R v Oosthuizen 1956
©.- .+(1) SA 448 (SWA); S v Ferreira 1970 (2) SA 729 (0); S v
“"-Moyo 1978 (4) SA 538 (R).

[761;;R‘V’Markins Motors (Pty) Ltd 1959 (3) SA 508 (A); R v
P Patel 1964 (2) SA 34 (FC); S v Ushewokunze 1971 (2) SA
~. 360 (RA).

°702. R v Ncetendaba 1952 (2) SA 647 (SR); R v Msekeli 1957
RIS 23(2) SA 19 (SR); R v Mtshilselwe 1957 (3) SA 313 (E); R
,Rgv Nkomozombango 1959 (1) SA 746 (SR); S v Marshall 1967
“(1) SA 171 (0); R v Ncube 1968 (2) SA 18 (R); R v
iQ‘Gideon 1970 (1) PH H41 (R); S v Mpnyandu 1973 (4) SA 603
.. AN)3; & v Kgware 1977 (2) SA 454 (0); S v Moyo 1978 (4)
., 8A 538 (R).

1 703.°S v Sibeko 1951 (2) SA 41 (E).
. 704.°S v Erasmus 1973 (4) SA 481 (T), (Children’'s Act of

\U1 196Of repealed and replaced by Child Care Act 74 of
1983, s63(1) read with schedule).
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: Eonffavention of s7(a) of Cape Act 27 of 18827¢%,
' §nnifayention of s114 of the General Law Amendment Act 46 of
’19357Q°, contravention of s27(1) Rents Act 43 of 19507<7,
'}frégdfgé, bribery”®%, reckless driving”7*®, treason?*! and

{éontempt of court7:i=,

HOQéVér,vdespite this wide application of dolus eventualis
- by nur ‘courts, in two recent decisions of the Appellate
.nDﬁviéion, Pavlicec”*= and Nel7t4, it was held that dolus
‘ﬁéventualis was 1insufficient, and that only dolus directus
 §ufficed as the mens rea form for the particular offence.
1Bbthibf these decisions involved the provisions of s54 of
;fne Internal Security Act 74 of 1982, although Pavlicec was
?§Qtaée df subversion, whereas Nel was a case of sabotage.
:VIn Bch cases the State sought to prove the offence on the
ibasié of  dolus eventualis, and 1in both cases the court
?hefused .to countenance such a view, 1insisting on dolus

.directus for both offences.

"7705. R v Hopkins 1931 CPD 278.

;706; S v Smith 1975 (2) PH H157 (NC), cited in LAWSA (nl1)
.. . para 89.

.707-. 'R v Suleman 1960 (4) SA 645 (N).

708, R v Myers 1948 (1) SA 375 (A); R v Bougarde 1954 (2) SA
w5 (C)y R v Oliver (2) 1959 (4) 145 (D & CLD); S v Jammy
71976 (1) PH H34 (AR); S v Ostilly 1977 (4) 699 (D &
-CLD); S v Moodie 1983 (1) SA 1161 (C); Ex parte Lebowa
- Development Corporation Ltd 1989 (3) SA 71 (T).
f;ib?['s v Deal Enterprises 1978 (3) SA 302 (W).

Q~710¢*P~v Ellis 1959 (4) SA 497 (SR).

7r¥1. R v Strauss 1948 (1) SA 934 (A).

,57L2;j5 v Van Niekerk 1970 (3) SA 655 (T); S v Kaakunga 1978
S (1) SA 1190 (SWA).

w;7i$gvMinister of Law and Order and Others v Pavlicec 1989
“(3) SA 679 (A).

714, 5 v Nel 1989 (4) SA 845 (A).
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775n16én ‘criticizes these judgments, pointing out that the
' word;ng of s54 setting out the intention required 1s clear
'éﬁdgﬁﬁéQuivocal; it 1is the phrase "with intent to", which
f}isiélmost invariably interpreted as meaning dolus directus
_Fpﬁtdplus eventuallis, unless there are special reasons for
'idépéﬁtihg.from the ordinary meaning of the word”:=, It is
&Supm;tted by Snyman that in respect of s54 no such special
‘reésohs'exist and consequently the ordinary meaning of the
-f@ofd} in léw, which 1includes dolus eventualis, must be
_ épined74°. ~ The learned author proceeds to analyse the
1réé§oning of: the courts in Pavlicec and Nel in some detail.
*]Infer alia, the issue of whether dolus eventuallis suffices
.foﬁ”édditional intent crimes 1s canvassed, and answered in
;;theféffirmative717. Snyman also points out that on policy
':gfbunds it 1s difficult to reconcile the finding of the
jAtduffvthéf dolus eventualis is 1insufficient for a conviction
fof lsubversion or sabotage with the rule that dolus
‘Evéntualis suffices for a conviction of murder, probably the
?mbéfiserious of all crimes, for which the death penalty may

.- be imposed”i®,

"715.;0 R Snyman "Dolus Eventualis in the Offences of
A Terrorism, Subversion and Sabotage" (1990) 107 SALJ 365

T at 368.
. 716. Ibid .
(717. Ibid 369-370.

ir?iayvfpid 372-3. M G Cowling "Recent Cases: Minister of Law
B : & Order v Pavlicec 1989 (3) SA 679 (A), S v Nel 1989

. (4) SA 845 (A)" (1990) 1 CJ 112 welcomes the
. limitation of the form of intention required for
- "political" crimes such as terrorism, subversion and
"fsabotage to Jdolus directus, on policy grounds. M C

.; Mare '"Minister of Law & Order v Pavlicec 1989 (3) SA
- 679 (A): Aspects of the Offence of Subversion" (1991) 4
& "'SACJ. 107 supports this view with regard to subversion
%ﬁwhich restricts the "vague and wideranging" ambit of
zfthe offence, although she observes that " in

“principle there is no reason why dolus eventualls
: ‘f,shquld not be sufficient for the additional intention
== " “required for subversion ..." (at 112).

o
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Thé'lquestion of the sufficiency of dolus eventualis as a
mens rea form also arose 1n relation to the craime of theft,
in the case of Aitken”*~v. van den Heever J expressed grave
dodbt_aé to the ‘applicability of dolus eventualis in respect
Df‘itheft, referring to such a proposition as a ‘'"novel
cbﬁ;épt"72°. Thus the Jjudge appears to be advocating that
différéntiated requlirements exist 1n respect ot mens rea for
diffgting craimes for which dolus 15 required”=*+t, The
suggestion that dolus eventualis may not be a sufficient
méns'“\rea for theft has however been criticized as

-

"unnecessary"”7== and "startling"7 ==,

As Mare observes, e
(i?t has alwéys been accepted that where intention 1s an
élemeqt of a crime, intention 1n any of 1ts forms will
Sufficé, and that 1t 1i1s therefore 1mmaterial whether an
attuged'has acted with dolus directus, dolus i1indirectus or
dolus eventuallis ..."7=%, There seems to be no reason to
distinguish theft from other crimes 1n this regard”==.
Maré”=¢ and Sloth-Nielsen?3” therefore agree that dolus
éventuéjis iS a sufficient form of mens rea for theft, and
that do1uS eventualis may relate to any of the elements of
the éfime of theft. It may therefore be concluded that the
leéfnéd authors are correct i1n emphasizing that dolus

eventualls is sufficient for the purposes of theft, as well

719..1988 (4) SA 394 (C).
720. ‘At 400 F-G.

721.'J_Sloth—Nielsen "Recent Cases: S v Aitken 1988 (4) SA
0394 (€)'t (1989 2 SACH 109 at 111.

722. - Ibid 114.

723. Mare (n454) 115.
724 Ibid.

725; fbid 118.
725EA1pid.

727. Sloth-Nielsen (n721) 113%.
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as for  the offences of subversion and sabotage. Snyman
-¢énnbt, be faulted, 1t 1s submitted, when he states the

fpildwing:

” "“Ohe is here at the crux of the 1issue - the
- question whether dolus directus and dolus
eventualis really constitute different types of
intent, and whether it is at all feasible to

"disfinguish between offences requiring only dolus
. directus and offences requiring either dolus
‘directus or dolus eventualis. It is submitted

that the answers to both these questions are
negative, and that this applies to both common-1law

- and statutory offences. It is trite law that
~1intent should not be confused with motive or
‘desire. Once one recognizes this crucial

‘distinction, it becomes conceptually difficult, to
“'say the least, to argue that certain crimes
- require only a certain type of intent (for example
. dolus directus), where as for other crimes any
type of 1intent - thus also dolus eventualis - 1is
‘sufficient. To know or foresee that a certain act
may have a certain result and nevertheless to
- proceed with the act must, at least for the
" purposes of criminal law, be regarded as

. tantamount to intending that result ..."7=9,

728. Snyman (n715) 371. See Loubser (nS7) 145.
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DOLUS EVENTUALLLIS AND CAUSATION

“The "concept of dolus eventualilis has also proved to be of

.ébme.éignificance 1n respect of the i1ssue of causation. In
‘the light of the develcpment of dolus eventualis as a
-?feépphse to the problem of the assessment of criminal
:liabifity where a crime 1s not part of the goal of the
AéEtDF; but occurs as a consequence or result of the i1ntended
}é&txof.the accused, 1t 1s 1nstructive to examine the notion

of aberratio ictus.

.Abéfrétio ictus may be defined as a '"going astray of the

blow" or a "missing of the aim or blow"; 1t 1s simply a

._“tqncise and convenient description of a certain type of

factual situation e, In 1ts most common usage,

aberratio i1ctus refers to the situation "... where a person,

'ihtending to ki1ll or assault one victim, misses and kills or

injures another victim instead ..."7*~. However 1t may also

be ‘relevant to other crimes such as assault, malicious

‘injury to property and crimen i1njuria”Ti,

‘Abérratio ictus must be distinguished from error in objecto.

‘Inrthé aberratio ictus si1tuation, the accused does not make

 whiCh_®a5~the goal of the actor. but which did not occur ==

;aAmisiake regarding the object of his intention, but through

a deficiency in skill, an accident, or some other cause,

missés',his 1ntended objyect and hits another one” ==,

Liability‘for Attempt will ensue 1n respect of the result

;hbwéﬁér the question arises: can the actor be guilty of the

729. Snyman (nZ) 210,

730. LAWSA (n1) para 94.

731. Snyman (%) 214.

 732-lLQMSB.(nl) para 94.

7334 Ibid.
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Eﬁ%alhai Eonsequence which ensued even though 11 was not.
;éimed ét? In a number of early case= 1t was held that
liabil1i1ty would ensue” 9, It 15 nevartheless clear that the
approach of the courts was based orn the versari doctrine,
since discredited in ocuir law, and which furthermore was in
‘Cbnfliét':with the subjective approach to mens rea now

accepted as the law 1n South Africa~”®=.

However,'since the case of Mtshiza”*=, 1t has been accepted
inioqr“iaw that i1n order to be held liable on the basis of
ihténtion for & crime, the accused must at least have had
-do}us‘ é?entuajls 1n respect of that crime?=7. It 1s
thehefore clear that there 1s no longer any need for a
separate chtrlne of aberratio 1ctus, as the application of
the nbrmal principles of criminal liability (especially
those‘felated to mens rea) i1s sufficient for the purposes of
Lsséséing>guilt735. Turning to the interface between dolus
'éVeﬁtuajis and causation per se, 1t 1s a well-established
ruié;-in South African law that the precise manner of
cagéétidﬁ of harm does not have to be foreseen?=%. It 1s
heréiy~hetessary that the accused should foresee that the
béffic@lar result should flow from his act. The practical
-abplicaiion of this approach may be seen i1n Nhlapo” 2+, where

734. R v Kuzwavo 1949 (3) SA 761 (A); R v Koza 1949 (4) SA
.- 955 (A).

735. s v Mtshiza 1970 (3) SA 747 (FA) 791-2. Pain strongly

"jfavOurs the return of the "averratio 1ctus" rule: J H
Pain Aberratio lctus the Doctrine. and 1ts Reception in
Botewapa, | eentho and Swaziland (LLM Thesis Ilniversity

‘af MNatal 1977).
736;Afbidi
.737;;Snyman (n3) 213.
?38: LéuS& (nl) para 94.

739.’Snyman (nd) 208; Burchell and Hunt (n2) 150; De Wet and
' Swanepoel (n4) 141.

740. 1981 (2) SA 744 (A).



fthhéé‘robbers were convicted for the murder of a security
 gqard,l”Qﬁo was shot by a 71ellow security guard in the
»ghqotihgfaffray,which ensued when the robbers attacked the
:QQéfds and attempted to rob them of the cash they were
ffémqying'from a large store. It 15 suggested by Snyman that
ffhgfbésisxqpon which the robbers were convicted of murder -
*fhét?they had foreseen the possihbility of one of the guards
"being killed by & shot rt1ired 1n his direction by another
3guakd ~'may be questioned, as 1t 1s doubtful whether the
 F§bbér§.'rea11y foresaw such arn extraordinary turn of
_eQeﬁté"}, However, Snyman agrees with the end result (the

 tdhviCtion for murder) on the basis that:

... the accused foresaw the possibility that one
{or more) of the guards might be killed in the
“affray, that they mistakenl!y thought that one of

them, not a co-gquard, might kill the wvictim, but
. that this mistake concerning the causal sequence

leading to the victim's death was immaterial
: wr7az

It should, however, be noted that in his judgment in Nhlapo,
'the.learhedvjudge, vVan Heerden JA, left open the gquestion
whether "... the unforeseen manner in which a foreseen

fconsequence was caused, 1s legally relevant ..." (at 730 F).

lfiwéé, however, re-emphasized by the Appellate Division 1n
“fhéxtaSE of Msiza”™™ ™ that witn regard to dolus eventwalls,
éVéh“ifbthe deatth of the deceased which 1s foreseen as a
'}pqssibiliﬁy, occurs 1n & manner not precisely as foreseen by

‘"the accused, doius eventualis wlll sti1ll be nresent.
"This matter was however Tar 1romnm settled, as 1ndicated by

ithQ=Dth Appellate Divisicon Judgment on the pownt, 1n the

'741. Snyman (n3) 210.
742, Ibid

743, 1984 (2) PH HLle (A).



-caéeFOf'fajane'"*. In tnis cese, L we robbers weEre rtleelng
'from;a storekeeper, who tired at the panel van 1n which they
wefe?attemptlng to make theilr escape, at which point they
eQatUéfed the van, running 1in ditfferent directions. The
1fir5t accqsed fled 1n a southerly direction, whilst the
iappeliant_ and the second accused ran im a northerly
 djrectibn.' For some reason, the first accused changed his
fmihd'Aand ‘turned around, heading back in a northerly
 direCtiOn. Upon his passing the door of the shop, the
étofékéeper came out and fired a rumber of shots 1n his
'direction_until N1s ammunNnltion was exhausted, 1n the process
iwounﬁ;hg the first accused 1n the stomach. After béing
caLléd_back by his friend, the storekeeper turned around and
»walked back to the shop, whereupon the first accused shot

‘him in the back, killing him.

Dh the facts, the court found that the deceased no longer:

wilished - to prevent any of the robbers from fleeing: his
‘piétol-was empty, and he had been called by his friend. The
Couft "consequently held that 1t would be unfair to find

beybnd reaéonable doubt on the facts that the robbers

foheSaw ana'intended that the deceased should be shot 1in

such a situation:
" .. Dit sou onregverdig wees om op die getuienis
bo redelike twyfel te bpevind dat die rowers
voorsien het en beoog het daft die corledene ook
'N0g ‘1n so ‘N geval geski=t en bulte aksie gestel
“moet word. Die skote wat beskuldigde 1 toe op die
oorledene atgevur het tos sy mededaders in alle
waarskynlikheid alreeds ver ern bulte gevaar was en
‘hyself ook huite gevasar was van agtervolging deur
die oorledene, kan nie bo redelike twyfel bevind
word te geval het binne die grense van wat die
‘appellant voorsien het en hom mee versoen het nie.
. Die Verhoorhot het gevolglik getouteer om
--appellant aan die moord op corledene skuldig te
- bevind ...""%=,

744. 1986 (3) SA 196 (A).

745. 207 1 - 208 A.

r\"

N
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"itTiSjinstructive to note that the court accepted that the
fﬁbbbers had foresight of the dangers inherent in the robbery
Vvitseif, ie the possibility of the victims being armed and
A;foefing resistance, and that they would have to resort to
- violence either to prevent themselves being injured, to
gbrevént their victims trying to arrest them or to prevent
 tﬁe;E victims from following them or hindering their
»_éséépe’“ﬁ. The court thus accepted that should a victim be
'tkiiléq'to'prevent any of these dangers eventuating, such a
' death would proceed with the necessary dolus eventuallis on
 £he,baft of the accused”47. However the court declined to
épplyAthe established line that the precise manner of the
iéausafion of the harm need not be foreseen for liability to
 En5ué; instead, choosing to limit liability on the basis
' £hat ;a foreseen consequence was caused 1in an unforeseen

manner .

1+his:new view of dolus eventualis 1n respect of causation
Qas chc1u5ive1y affirmed in the judgment of Van Heerden JA
Jiﬁ]the case of Goosen74®,. The learned judge adopted the
fyieWs of some German Jjurists that the element of intention
‘15 th satisfied 1f the consequence occurs in a manner which
iﬁiffers markedly ("wesenlik") from the manner 1in which the
 acEQSed foresaw the causal sequence”47%. Furthermore, the

‘" learned judge confined the dicta of Rumpff JA 1n Masilela” =«
~ 746. 206 G-1.

H747;f206 J. Cf Steyn CJ’'s judgment 1in S v WNkombani and
‘- Another 1963 (4) SA B877 (A) 882.

7487 1989 (4) SA 1013 (A).

. 749.. At 1026, Van Heerden JA describes a ‘"wesenlike
.7 afwyking" as existing when "... die daadwerklike
"Hﬂkousale‘verloop tot so 'n mate van die gekontempleerde

een - verskil dat eersgenocemde nie redelikerwyse onder
"’ die dader se voorstelling tuisgebring kan word nie

,750::S‘v_Masilela and Another 1968 (2) SA 558 (A).
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 ?&&?3505eh JA in Daniels”®*, to the effect that the mistake
TQ{ tHé éCCuSEd with regard to the precise way 1n which death
’6¢tﬁrs‘isiirrelevant for the purposes of liability, to the
.fé&£q§l _Situations in those particular cases and in
‘:péftitﬁlar, to instances when there was dolus directus 1n

"réﬁbeﬁt.of the causing of death”==,

,flhdéqbpbrt of this conclusion, Van Heerden JA supplied the

ffbi}owing:hypothetlcal example”==:

WfA robber plans to rob a cafée owner. The robber
“carries a pistol with him and he foresees as a
‘f”reaedhable possibility that he might have to use
.. the weapon. in sa doing killing the caté owner,
- ..although he earnestiy hopes that there will be no
o resistance and thus no need to use the pistol.
© . Hoping that the victim will nand over his money
7ﬂ:without the use of force, the robber conceals the

*kwéapon in his coat pocket. At that moment, he
'lslip5~and falls on the tloor, the pistol goes off,
“and the café owner 1s fatally wounded. dn this

;;5ét of facte, the learned judge would not hold the
gfrobber guililty of murder because of the mistake 1n
'n_{the causal sequence which resulted 1n death.

F; Bp}thell7?“ polnts out however, 1t could be argued that
;éﬁ;ééqgitfal'on a murder charge 1n such a case could also
:Eégulf on the basis of the robber < conduct 1n entering the
l&éféﬁwith a loaded pistol in his pocket. In this instance
jfhéifattgai cause of the death of the cafe owner was not the
&égéL”Céusé,of such death, since his slipping and falling
_ &aﬁétiﬁutéd & substantially unusual event, which was not

‘fofese?n'aé a real possibility and which served to break the

A
d
(]
o

;Zﬁi,fSﬁVfDanjejs and Another 19835 (Z) SA 275 (A)
 75égTét 1o23. 

753;;9£.1926 B-D.

;?5&;;JT M Burchell "Mistake or Ignorance as to the Causal

~‘Sequence - A New Aspect ot Intention" (1990) 107 SALJ
168 at 170,
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ﬂtausal chain7”==, In Burchell’ s opinion, the major, and most
beneficial, effect of the approach of Van Heerden JA 1n
Goosen will be that 1t could act as a way of 1limiting
liability 1n common-purpose cases’®“. The learned author
',seee”ﬁhe Judgment of Van Heerden JA as part of a trend to
:iimif .the‘ "extreme approach'" adopted in De Bruyn and
- Shaik7®7.

jfhis approach may however be criticized on a number of
g?ounds. First, it involves incorporating a value Jjudgment
:ihtthhe approach of the courts in dealing with this type of
‘caee, In assessing dolus eventualis 1in the area of
‘eaueetion; it is required of the courts, according to the
Gboeen line, to 1investigate whether a marked correlation
existed - between the foreseen sequence of events and the
‘actual sequence of events. Given that the proof in such a
‘case . is) gathered by means of inferential reasoning, this

'?eQUiremeht provides a lot of scope for the judge to impose

his  own "regsgevoel" (sense of justice) upon the facts of
'ﬁhe' case. Such a development therefore undermines legal
ceftainty’se. Secondly, it is submitted that this

de;elopment:is unnecessary, 1in terms of i1its further function
‘as’ a” safequard for the accused. The accused 1s already
sufficiently protected by the substantial burden of proof
-required to be discharged by the State. Thirdly, such an

755. Ibid.
756. Ibid 171.

'757f Ibid‘173; S v De Bruyn en “'n Ander 19268 (4) SA 498 (A);
S v Shaik and Others 1983 (4) SA 57 (A).

798. Van Heerden JA acknowledged that "wesenlike afwyking"
- ~'was a vague and uncertain term, but expressed the hope
" that definitive guidelines would gradually emerge from
the courts (1026 G-H). However, as L Steyn "Recent
Cases: S v Goosen 1982 (4) SA 1013 (A)" (19290) 1 SACJ
104 at 106 observes, the lack of clarity as to what
‘constitutes "wesenlike afwyking" 1s cause for concern.



'gppfdach ‘could lead to anomalous results. Taken to 1its
-fdgiaal.conclusion, the accused may escape liability where
;hé;achieVed his goal, although not qguite 1in the manner 1in
thith he had planned. Thus in a case such as Thabo Meli”?=<,
}Qheré'thé accused assaulted the deceased and then rolled his
'"bodY‘bYEr a krantz, the court found a continuing 1i1ntention
lfpfkill which included both acts, and thus upheld the murder
cohvict;on. However, 1f the accused was of the opinion that
\pe had killed the deceased by assaulting him, whereas 1t was
“the fall over the krantz that caused him to perish, the
“accgsed could not on the Goosen line, be found guilty of
| murdéf, since there 1s not a substantial correlation between
'fhe'fdreseen sequence of events leading to the consequence

 andfthe‘actuél sequence of events.

“Jordaah7°°‘observes that the decision 1n Goosen 1s contrary
‘>td‘fhe'prevai]ing psychological approach to fault 1in South
‘ﬂAfFiéén law: "

«.. Die opsetsvereiste word bevredig waar 'n
- dader, sy wil ri1ig op 'n bepaalde handeling of
" gevolg terwyl hy kennis het van die
" ‘ongeoorloofheid van sy handeling. Sodra N
verbode handeling of gevolaq dus met hierdie
" laakbare gesindheid ( bose opset’) teweeggebring
v;word (ongeag hoe dit veroorsaak word). voldoen die
~ dader aan die opcsetsvereiste. Die feit dat sy
. wverwytbare gesindheid nie met die daadwerklike
‘'gebeure  verband hou nie, 1Is, wat sy opset dan
" betref, regtens irrelevant ..."7®4,

rJ

759. Thabo Meli v The Queen [19541 1 WLR. 228. See E M

Burchell "Murder: HMens Rea and Actus Reus” (1961) 78
‘SALJ 239.

"760.: L Jordaan "Vonnisse: S v Goosern 1989 (4) SA 1013 (A)"
L ‘\-(1990) 2 SACY. 208.

761 At 210. However, Jordaan tentatively supports the
O Goosen‘decision. despite the fact that she acknowledges
',that it militates against "suiwer regsnorme'”, on the
:gkounds © that it satisflies one’'s "regsgevoel"”,
- particularly 1in the context of the compulsory death
. sentence which was still 1n operation at this time.

She trusts however that "hierdie juridies onaanvaarbare
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ijHfhén’é?_'points out that there 1is no South African
fégtﬁofityﬂ for the Goosen decision”®™, and that the only
vﬁsddf&éé_ithéh seem to support the court’'s view are the
‘ﬁw?ifihgs of certain German Jjurists”<4, These writers
'iigtéfpret fwesenlikheid“ in terms of the theory of adequate

fﬁagsation, such that:

... “n dwaling ten aansien van die oorsaaklike
;. verloop is wesenlik indien die werklike
oorsaaklike verloop so ver afgewyk het van die
. 'oorsaaklike verloop wat die dader vir hom
’;fsubjektief voorgestel het, dat hierdie afwykende
. ‘gebeure buite die grense geval het van gevolge wat
-, volgens menslike ervaring te verwagte is van die
" soort handeling wat die dader verrig het (of buite
- die grense geval het van wat voorsienbaar is, of
-van wat volgens menslike ervaring geneig 1s om
voort te vloei uit die soort handeling wat die

" 'dader verrig het)..."7e=,

 Shymén criticizes the use of adequate causation 1in solving
‘the' brobiem regarding mistake 1in respect of the causal
éeqUEnée. He points out that if a judge decides that there
'3wa§ é "wesen1ike dwaling", this means that "... die werklike
,obrsgéklike verloop so ver afgewyk het van die voorgestelde
ddf%éﬁkiike verloop dat dit (dit wil s die werklike

wpqrsaaklike verloop) buite die grense geval het van gevolge

"ivonsuiwerheid met sy gepaardgaande regsonsekerheid ...
mettertyd weer uit ons reg sal kan verdwyn'.

fiji.C RfSnyman "Dwaling Aangaande die 0Oorsaaklike Verloop"
© .7 (1991) 4 SACJ SO.

;763;'At 52-3, Snyman points out that not one South African

‘4,«wkiter " has suppor ted the notion that "wesenlike
2 dwaling" regarding the causal sequence excludes
lintention. He states that he can find no previous
“authority in our case law for this proposition. In
. “‘this he 1is correct, I submit, with the exception of

" Talanme 1986 (3) SA 196 (A), discussed above.
764, Ibid 53.

765, Ibid S4.
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;wéﬁl”ﬁdrmaalweg verwag kan word ..."7ee, Therefore, as
LSnyméermphasizes, " in so ‘'n geval sou daar in elk geval
:géenf (juridiése) oorsaaklike verband tussen handeling en
ﬁgéY§¥g bestaan het nie ..."7®7, He states that the reason
ifbﬁ;finding the accused not guilty of committing the crime
ié;iéonsequently causation and not a lack of fault
>kfékpld”7°?). This is borme out, 1in Snyman’'s view, by the
"facﬁ'that "... die oomblik wat '‘'n mens probeer om die begrip
fwééénlikf by hierdie vorm van dwaling nader te omskryf,
beianh Jy onvermydelik by die maatstawwe vir Juridiese
fﬁofsaéglikheid e NTER, Thus the judge, in examining the
."éindVﬁéag“ returns to a test which he has already applied
iﬁ.determining causation”7%, The problem in the particular
-faétual' situation . under discussion 1s therefore one of

causation, not one of fault.

Snyman thus concludes that where the consequence comes about
'iﬁ’éﬁ-apparently unusual way, the problem to be solved 1is
Qne Qf causation, and not one of fault”7*, He states that

;thereflis therefore no good reason to deviate from the

| '?7"&.'6 . Ibid S5.
767. \Ibid.
768. Ibid.
1,7'5.9_:_‘; ._:}pid '_5,6>..

771¢f1bidj60.. Although 1t may be submitted that Snyman’'s
o - approach ultimately relies upon his own view regarding
‘”ﬁ ;ausation, Burchell and Hunt (n2) 150 agree that "...
“where the manner of the occurrence of the consequence

S is very different from that foreseen by the accused,
:\his liability or otherwise 1s likely to turn on the

.., question of causation rather than that of mens rea
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-Qéédéhféd».rule that mistake regarding the causal sequence

. does not exclude intention”7=,.

ﬂigi;Lf-nnay therefore be arqgued that the Goosen line 1is an
'”Qﬁgé}fbme'development in 1ts attempt to substitute a value
’ijﬁagmént for_the principles.of mens rea, and by 1introducing
éq; iimitation on liability which may lead to anomalous
’fééuLﬁs; where the culpable accused may escape liability due
ffo.iéflfortunate twist of fate in the causal sequence of

eyeﬁfslby,which he achieves his end.

ﬂ772¢1]bjd; ‘Snyman points out (at 59) that he reqgards Goosen
'&"f-as'wrbngly decided on the facts, as there was a causal
-~ 1ink between the action of the accused and the death of
fﬂlthe victim. He observes that the court’'s acceptance of
“a causal link is implicit in the fact that the judgment
. of the court deals with fault ("skuld"), and that even
.7 if "wesenlike dwaling" excluded intention, there was no
“such mistake 1in this case. He relies on S§ v Nhlapo
1981 (2) SA 744 (A) (a Jjudgment delivered by the
-~ selfsame Van Heerden JA) as authority for this
”vjpropdsition, and comments that 1t 1s difficult to
v ﬂreCani1e Goosen with Nhlapo, where in fact it appears
‘. that" the manner in which the victim died in Nhlapo 1s
'éven more unusual than the manner in which the victim
.Q”died_in Goosen (at 60). In & v Mkhwanazi and Others.
f“1988'(4) SA 30 (W), Van Schalkwyk J expresses an obiter
“}view'that in the particular factual situation in that
jcase (four armed robbers were charged with the murder.
-~ .of their accomplice, who was shot in self-defence by a
s “private citizen on the scene of the crime) the accused
"“would not be found guilty even if they had foreseen the

sw'manner of his death. T Geldenhuys "Vonnisse : § v
/vkahwanazi 1988 (4) SA 30 (W)" (19892) 2 SACJ 119 at 120

@ﬂﬁtogently rebuts this view: e eerstens word
y dorsaak1ikheid in die strafreg nie uitsluitlik deur .

- proximate cause’ bepaal nie ... en tweedens kan ‘n
S-handeling nie 'n novus actus daarstel indien sodanige
«..~handeling vooraf deur die dader voorsien is nie ...".




 DOLUS EVENTUALIS IN RESPECT OF CIRCUMSTANCES

uélthough.the>entire discussion of dolus eventuslis above has
{procéédéd/in respect of consequences, dolus eventualis 1is

.equaily»applicable to circumstances.

fjnﬁeﬁtidn»must relate to all the elements of or requirements
'fafvfhe crime: the act, the circumstances or consequences
-set .6ut in the definition of the crime, as well as
:UUléwfulhess773 Burchell and Hunt deal with the
'requ;fements_ relating to dJdolus eventualis 1in respect of
:Fonéequehces’separately from requirements relating to dolus

Qé&éntua]jsv in respect of circumstances, al though they
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“aﬁkhbwledge that the requirements are identical”74, In the

1abp§e]analy§is of dolus eventualis, the crime of murder was
pfima}iiy Qsed as the example in discussionj therefore only
-forésight of the consequences was examined. However 1t 1is
6n1f.£hé materially defined crimes that are defined in terms
D}_céusing a certain consequence (for example the causing of
‘dééth)77°;v Formally defined crimes, in contrast, are
Tde?ihéd,ih»terms of the commission of a particular act 1in

‘certain circumstances”?®,

Intehtion in respect of a circumstance means simply that the
accused knows of or 1s aware of the circumstance 1in

JQUesFipn?77. In this regard it 1s sufficient, for the
]773?"Snyman.(n3) 205.

 §74,FBngﬁe11 and Hunt (n2) 156.

"77§Q;én§man‘(63) 205.

7775f zb1d;‘

77%JiSnymaﬁ at 205 gives the following example:

"o..  Oone of the requirements of theft 1s that the
';zpropEFty taken must be a movable corporeal thing.
- Intention in respect of this requirement or
v‘:ciFCUmstance means that X knows that he 1s dealing with
' “. a..movable corporeal thing. This 1intention may also be
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n;bgfhésesfpf.intention, to hold a belief that a circumstance
 fﬁa;QpD§sib1y exist, coupled with recklessness as to whether
féffnbt it does exist. Thus dolus eventualis in respect of
”.cifﬁumétances is sufficient mens rea for a formally defined
fﬁcﬁiﬁé”e.‘ The cognitive element must consist of actual
:knbwledgevOf the possibility of the circumstance existing;

ffhisfknowledge may not be imputed to the accused””~.

f Bnghell and Hunt describe the volitional element of dolus
.“eventQalié in respect of circumstances as "recklessness" and
':staté‘ that’ this has the same connotation as 1in dolus
v'eQéntualis in respect of consequences, that 1s, the taking

of a'cohscious risk7e<, The learned authors hold that "...

- present in the form of dolus eventualis, namely 1if X

.realises that there is a possibility that the property

he is taking may be movable and corporeal and belong to

... somebody else, but is not deterred by this

. consideration and nevertheless proceeds to take the

;. property (in other words, he reconciles himself to this
<possibility).

4:‘See>Van den Heever J's criticism of this example in S v
C Altken 1988 (4) SA 394 (C) 400-401 and Mareé’'s cogen
‘discussion on the point: (n454) at 118. :

778. Burchell and Hunt (n2) 156-7 cite the common law
. " examples of abduction in R v Churchill 1959 (2) SA 575
(A) and rape in AR v Z 1960 (1) SA 739 (A). Such a
41"bélief” naturally implies subjective foresight. The

.. same. principles apply 1n respect of statutory offences

© .requiring mens rea 1n the form of intention: dolus
‘eventualls in respect of circumstances suffices and
thus subjective foresight of the possibility of the
existence of the fact or circumstance 1in question and
.recklessness whether it existed or not is sufficient to

constitute intention. Burchell and Hunt cite R v
i Suleman 1960 (4) SA 645 (N) and § v Kazi 1963 (4) SA
T 742 (W) as examples of the application of dolus

&5}eventualis in cases of statutory liability.
1779, 8 v Tshwape 1964 (4) SA 317 (C) 335.
: 7QQ;fBQrchell and Hunt (n2) 158-9. For a criticism of the

"taking of a conscious risk" formulation see 195-7
'~ above.-
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*vitﬂié sufficient if the accused, having foreseen the real
, possibility of the existence of the circumstance in
 quesﬁion,‘nevertheles5 persisted 1n his conduct i1rrespective

of whether it existed or not ..."7®%,

”Théaéiement of recklessness may be provided by a deliberate
.ﬁébétgntion, from making 1inqQuiries which might lead to the
1£Futﬁ%92; Burchell and Hunt”®* stress that "... on its own
 wi1fQ1.b1indne55 does not constitute intention, the accused
 mQ$t>alsd have entertained a belief, or a real possibility
/thatlthéfcirqumstance in question existed ...79%, On the
ibkﬁéff'hénd, wilfully refraining from making 1inquiries to
MaVEﬁﬁ{the confirmation of one’'s suspicions ‘will generally
”jusfifyvthe conclusion that what one might otherwise hold to
be  no. more than suspicion 1s really a state of mind

.describable as conviction or belief’'."7e=,

S It méy”further be noted that since motive 1s 1irrelevant 1in
vfééﬁéét;of the volitional element of legal intention, the
Apurpbée of abstention from making inquiries need not be to
avoid having one’'s suspicions confirmed”%*. Wil ful
‘blindhess i1s therefore only one of the forms which the

?fécklessnéss element of legal intention may take”®7,

'f7814t1b1d1'159. Burchell and Hunt’'s use of the '"real
- possibility" criteria 1s criticized at 132 above.

\782.f1bid n278. See the cases 1in relation to wilful
o J..blindness mentioned here.

783. . Tbid 159.
784 "See ibid n283.

i7853~fbid'n 284. R v Markins Motors (Pty) Ltd 1959 (3) SA
7 508 (A) Sl16.

{786:”Burchell and Hunt 1bid 159.

787 . Ibid 160.



238

in tbh;1u§ion, it may be noted that most authors make no
distiﬁction in the treatment of circumstances and
ébﬁseﬁuences. Loubser and Rabie use the term "result ... in
icirc@mstances” which, 1t 1s submitted, arguably suffices in
dQSCﬂibing both circumstances and conseqdences. Finally, it
fd&iawS-that the formulation of dolus eventualis adopted 1in
'fespe&t" of consequences above applies equally in this
'éiﬁuatidn, in relation to circumstances. Thus the cognitive
;Dmﬁohent of dolus eventualis 1in respect of circumstances
Qoulq;be>foresight of a possibility (not a "substantial" or
ﬂreéih pdssibility, merely a possibility, however remote).
:The-yplitional component of dolus eventualis in respect of
'ciréumstances would similarly be equivalent to a conclusion
théf{ﬁhe harm might result and persistence in the conduct.
;Nil%gil blindness in this situation would consist of a
cbnéluéion that the circumstances of the harm may exist and
a~deliberate abstention from making enquiries to establish
the truth (conduct).
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" INTRODUCTION

'Théysignificance of the deveiopment ot dolus eventualls 1in
‘édgthvﬁfrican law can be 1!lluminated by & comparison with
ﬁhe”methods‘adopted to deal with liability connected with
fdresight'of harm elsewhere. It 15 specially appropriate to
_Cpﬁslder 'the English legal system, 1in the light of 1its
genérgl influence on the development of South African
Criminal law*. as well as 1ts elevated position i1in the area
- of cdmparati?e law 1in a global sense. The development 1n
English law 1n respect of the notions of 1intention and
réﬁkiéssness, which mens rea forms deal with foresight, has
primarily.taken place over the last thirty years. Virtually
'élihthe_theoretical problems that have arisen, have occurred
Aﬁﬁ 3fhé cohtext of the dichotomy between murder and

manslaughter.

1. For - an’ assessment of the historical influence of
~ _ English law upon South African law, see Burchell & Hunt
. South African Criminal _taw & _Frocedure : Volume _ 1
- {meaeral Prinriples ot Criminal _lLaw) 2ed by E M

. Burchell, J R L Milton and J M Burcheli (i9835) A41-50.
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INTENT [UN

‘Early developments.

Hurdék-and’manslaughter share a common d&actus reds— anc thus
the:distinctlon petween them 1s dJdrawin 1N the area of mens
;réaf 5Tradit1ona1ly, murder requires “‘'malice aftorethought”
éﬁd ;éithbugh somewhat misleading™, the parameters of
:inféﬁtion are still established i1n terms of this concept.
lft;iszcuétomary to divide malice aforethought 1nto three
Cétegories: express malice, 1mplied malice and constructive
malice: Express malice is equivalent to direct i1ntention,
fﬁaﬁ is it exists where the defendant actually intends to
kiLlahis victim®. Implied malice exists where the defendant
:intéhds to CauseA“grievious bodily harm" to his wvictim and
.;ﬁ éo_doing,‘kills him=. Constructive malice may exist 1n
two gftuations; "... where the defendant killed his victim
iﬁ phe course of, or 1in furtherance of, committing a felony
..:fi énd second "... when the defendant killed his wvictim
inlthe‘course of, or Tor the purpose of resisting an officer
of’jQStite, or resisting or avoiding or preventing a lawful
'érreét;'or effecting or assisting an escape or rescue from

llegalﬂcustody cel ey

2. . "...-unlawfully killing a reasonable person who is in
"“:being arnd under the King's Peace, the death following
:within a year and a day ...'" (€C M V Clarkson and H M
" Keating Criminal law:_ JYext and Materials Z2ed (1990)

S, o84, This formulation was ariginally cited by Coke.

3. jAR ‘Goff “The Mental Element 1n the Crime of Murder"
' (1988) 104 law_Quarterly Review 30 at 33 regards the
 conCept of malice aforethought, as required 1n the

crime of murder, as "thoroughly misleading; since
neither premeditation nor malice towards the wvictim
L were necessary ...".
4 .. ;WIbid, Clarkson and Keatimg (n2) 586.

5. Goff (n3) loc cit.

B,j; Ibfd, Clarkson and Keating (n2) 587.



Liépility.for manslaughter 1s imposed where the defendant
Ha$'uhlawfully caused the death of another where the killing
1s iﬁot sufficiently blameworthy to warrant liabilaity for
mufder7. . There are two categories of manslaughter:
invbluntary and voluntary®=. Since murder requires that the

killing 1is intended by the actor, whereas manslaughter 1is

‘Satiéfied. by killing resu! ting from the actor’'s
hetklessness, it 1s of crucial i1mportance to have legal
certainty regarding the parameters of "intention". However,

th;s‘nés not been been typical of the state of the English

»Taw[pvér the past thirty years.

Pfioﬁ‘to 1260, the courts favoured a strict interpretation
of thention (1e as equivalent to aim or desire) 1n such
césé5‘a§ Ahlers® and Steane*“. In Ahlers, the defendant was
acdqitted of treason charges atftter he aided German nationals
to return home after the declaration of war 1n 1919. The

Coﬁfﬁ Df Criminal Appeal held that the defendant merely
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7. Clarkson and Keating (n2) 606.
B. - Ibid. Liability for manslaughter arises:
o e e 1. Where the defendant does not have the
T, -necessary mental element for murder (malice
aforethought), but his actions can nevertheless be
- "regarded as blameworthy to some extent (involuntary
. .manslaughter); or
2. where the defendant does possess the necessary

}%malice aforethought for murder, but has killed under
‘“certain specified circumstances which the law regards
"as mitigating the sericusness of his offence (voluntary
- manslaughter) ...".

9. [1215] 1 KB 616 (CCA).

10.  [1947] KB 997 (CCA).
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‘intended to do his duty as consul and therefore did not

infend to aid the King’'s enemies**.

.CQincidentally, Steane also occurred 1in the context of
assisﬁing'the enemy during wartimet=,. The defendant had
'brbadcqst propaganda for the Nazi government, to prevent his
-faﬁily'br himself being sent to a concentration camp. He

'wés held not to have had an "intent to assist the enemy".

11. -Williams includes undesired conseguences which are
"known certainties under the umbrella of intention.

-This form of intention (known as "oblique", as distinct
_from "direct") holds a person to "... 1intend an
. undesired event that he knows for sure he is bringing
about ..." (G Williams "Oblique Intention" (1987) 46

Cambridge Law Journal 417 at 418). Although he praises
Ahlers as "... an admirable example of judicial balance
in wartime ...", Williams considers 1t to be "...
‘almost certainly wrong in law ..." (G Williams Criminal_
Law : The General Part 2ed (1961) 40) and points out
that it contradicts a later decision (of the same/
court) in Kupfer [19215] 2 KB 321 (CCA), where the

", accused was convicted of paying money for the benefit

"of the enemy, although he made the payments with the
intention of benefiting himself (16id).

12. Prior to Steane, intention was also construed as
synonymous with purpose in the case of Thorne v Motor
' Trade'Association ([1937] AC 797; [1937]1 3 All ER 157)
in which Lord Atkin considered that to put a trader’'s
.. name on a "stop list" so that his business would
..certainly be ruined might be "... an act done in lawful
"furtherance of business interests, and ... without any
_express 1intent to 1nJure the person whose name 1s

. published ...".



gThé'ﬁourtnsanctioned the view that only direct intention to

agéiét thé-enemy would suffice for a gquilty finding**™.

'fhis case has been widely criticized and its conclusions
LHaVé been denigrated as "highly disputable”"*? and "open to
’adgbfff?.:' As Steane has been identified as the chief
iédthority'v against the view that intention includes
fo}ésightl°, this criticism is significant and bears

‘EXamination.

;Nilliams points out that the court never actually discussed

thE‘.question whether foresight that the broadcasting was

13. . In his judgment, Lord Goddard gave some illustrations
o which appear to indicate that belief in the probability
or even the certainty of a consequence does not mean
that the requisite intent existed with regard thereto.

~ Inter alia, he adduced an example 1incorporating the
.+ . offences of "shooting with 1intent to murder" (no longer
jfa separate offence) and '"shooting with intent to resist
v arrest", which were distinct offences, stating that if
-the accused shot at a policeman at close range, the
,-Jury should acquit him on a charge of shooting with
"intent to murder if they felt that the accused shot
',w;with intent to resist arrest. Another (somewhat dated)
'example mentioned by Lord Goddard was that of a man
“deliberaly taking down his black-out curtains 1in
wartime, resulting in a light appearing outside,

- perhaps during an air-raid. He observed that 1if the

* . evidence was such that the accused acted in this way
~only to ventilate his room, then he would not be guilty
‘of .an offence with intent to assist the enemy, but only
of an offence contrary to the blackout regulations
imposed in wartime. Williams (nll : Criminal Law) 41

-nl12 agrees that any assistance rendered to the enemy 1in
"~ the context of this example would be reckless, not
“1intentional.

'14;wﬁG'William5 The Mental Element in Crime (196%5) 21.

1S, Cross and Jones : Introduction to Criminal Law 9ed by R
. U Card (1980) 33.

16.: Williams (nl14) loc cit. Although he makes the point in
v . terms of "foresight of certainty", since this form of
- - foresight 1is the most positive conception of foresight
"1t naturally implies that lesser forms of foresight
’Such as foresight of a probability are excluded.

243
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:Dound to assist the enemy was equivalent 1n law to an i1ntent
to~a§§i5t the enemyt”. He concludes that the importance of
thétdécpsion 1S based primarily upon 1ts rejection of the

hofidn lfhat a person 1s deemed to 1intend the natural

consequences of his acts*=,.

 CLéFk50n and Keating observe that the court failed to
»éckhgwlédge that a defendant can have two oOr more purposes
A;n'aétihg which are both i1ntended*<. Steane 1ntended to
as§iéﬁ the enemy 1n order to protect his family and prevent
thé threat§ ot his captors being carrilied out. He knew that
higjpﬁrbose.could only be achieved by reading the script
'giQéh‘ to him, thereby assisting the enemy. Moreover the
ArUIing of the court 1in acquitting Steane 1s 1inconsistent
‘with the rule of criminal law that motive usually has no

effect on criminal liability=-.

Fﬁrfﬁérmoré, apparently the court 1s straining the concept
df fnﬁention to do a Job for which 1t 1s not fitted=+t. It
SéeﬁsTfhat the acquittal in Steane 1s more properly based on
erES§‘in regard to which motive may 1ndeed be considered==.
wiliiAms':statee that the element of duress caused the
Cog?ﬁ"s-sympathy towards Steane, citing i1n support the point

thaﬂ in cases where such sympathy 1s absent foresight of

‘17.- Williams (n 11 : Crimipal_law) 41. He observes that
’ the decision 1is consequently not authoritative on the
point.
18. Williams (nl14) loc cit.
’l?{'IClarkson and Keating (n2) 159.
'20. Ibid 160.
21{TfJ;C Smith and B Hogan Craominal | aw bed (1988) 58.

22.,;Ibid. Clarkson and Keating (nZ) 159; Williams (nl4)
T 213 Williams (nl11) 40.
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*cektainty has been taken to be equivalent to intent==. He
 1éhdS further weight to this argument when he observes that
--1f Steane had acted as he did in order to obtain a packet of

' éigérettes, his defence would not have availed him=<.

@Pérhaps Clarkson and Keating provide the best assessment of
~the éase Qhen they cite 1t as a good 1illustration of the
féét  that the concept "intention®” can be expanded or
zré?fficted to meet the demands of Jjustice in any particular

. case=%,

-The . Privy Council provided further support for the
}imitation of "intention" to the ambit of direct intentiaon
‘;in Sinnasamy Selvanayagam=*=, This case concerned criminal
Alffesba5527. The defendant refused to vacate government-

iowhed rooms, which he and his forebears had occupied for

23. Williams (nl4) 21. He cites Arrowsmith v Jenkins
[1963] 2 QB 561. In this case 1t was held that "...
the defendant’'s knowledge that a meeting she was

~ addressing was obstructing the highway made her guilty

" of “"wilfully" obstructing the highway, even though she

~.had no particular desire to create an obstruction as
such ...".

24 Williams (nll : Criminal Law) 40. He provides an
example 1n support of his reasoning: "... A man 1s
charged with revealing state secrets to the enemy, and

‘the result of his revelation has been to endanger the
“lives of many thousands of his fellow—-subjects. On the
"principles of duress, which can be held to allow a
'“balancing of evils, a judge will be 1inclined to say
that no fear for his own safety can justify the accused
in what he did. Yet 1f the decision 1n Steane 1s
" applied, the fact that the accused was motivated by
. fear 1s enough to show that he had no criminal 1intent

n
LI -

’25. Clarkson and Keating (n2) 161.
26.. [19511 AC 83 (PC).

l27£‘ﬂThis was an offence under the Ceylon Penal Code 1in

- terms of which criminal trespass was committed by
‘entering or remaining on the property of another with
“the intention to annoy him.
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¢Some.'2b vears. The magistrate held that the prohibited
;tdnﬁuct was a natural consequence of his action, and
itOnvi;ted the detendant. in allowing the appeal, the Privy
Acouhcii_said obiter that the accused’'s "dominant i1ntention”
 wa§LEtd retain his home, even 1f he did anticipate the

.annbyancevto the government superintendent=®=.

Anrimpoftan£ legi5lat1ve development prior to 1960 was the
‘Homi€ide ~Act of 1957, which abolished the notion of
*¢od§£?uctive malice=v. it seems that prior to the Act there
’wég‘ a general misconceptior that implied malice and
;cqnstructive malice were synonymous™“-, The correct position
wasAidentified by the passing of the Act and the subsequent
dgcision in Vickers=+*. There 1t was settled that a Jjudge,
thénK directing a Jury 1in a murder case, could properly
 dif§ftAthem that, 1f they were sure that, when the accused
 ki1led‘ the victim, he eilitnher 1ntended to kill him or
4jnténded to inflict grievous bodily harm upon him which

icéuéed hié death, they should convict of murder.

féhy‘{Hopes- that the law had reached a settled and
untohtroyérsial phase however were soon to be dashed by the

_Hduée of ‘Lords’™ decision 1n LUDFPF v Smithn==.

+28. Williams (nil : Criminal | aw) 42 states that the true
o reason for allowing the appeal was that the defendant
“had a claim of right. He further suggests that 1f the
defendant hadg known he had no legal right to remain on
' -the premises, he may well have been convicted and
~ therefore tnhat the knowledge (on the part of the
. defendant) of the certainty of causing the annovYance
"jfmay in such circumstances e regarded as eqguilvalent to
-~ Intention.

AZ?;”L”Constructive malice" 1s abolished by sl of this Act.
'30. " Goff (n3I) 33 nll.
31. 0 [19571 2 QB 664.

32.. [19611 AC 290.



247

oo

\DPP v. Smith [1961] AC 290.

.Théfpgse of DPP v Smith, which arose from the death of a
pbjicéhahEE, may be regarded as probably the most notorious
Eh&ii;ﬁ criminal case of recent times. It has been almost
buniQ;fsallf denounced and rejected by writers=e, the

courts®® and even legislatures™®,

'Tﬁé>afocu5> of the controversy was the application of the
p%eéﬁmpfion that a person 1intends the natural and probable
cohééquences of his acts. Donovan J in the trial court made
extéﬁsive'reference to the concept of the reasonable man 1in

.h;5. dengDt and his direction to the jury, apparently

. 33.° The facts of DPP v Smith may be briefly summarized as

: follows: a criminal, trying to avoid arrest, killed a

”_pb}iceman by driving off at speed with the policeman

clinging to his car and then =zi1g-zagging until the

. .policeman was thrown off, into the path of an oncoming
wcar, which hit him.

34.- K W B Middleton "An Apology for DPP v Smith" (1964)

' - Juridical Review 75 at 76 observes that P J Fitzgerald

“'denigrated it as: "... perhaps the most serious defect

“’in our present substantive law ..." and that it evoked

‘a leading article in The Times calling for legislative

_-amendment and declaring that the moral basis of the

. scrimindl law was 1im peril. Williams regards DPP v

. 8mith as having propagated a test which consisted of no

" "'more than a fictitious intent (G Williams Textbook of
Criminal Law 2ed (1983) 81).

"35.7. The Chief Justice of Australia, with the approval of

..~ all the other members of the High Court, denounced DPP

v Smith as "misconceived and wrong" in Parker (1963)

111 CLR 610 at 632. Significantly, Goff (n3) 36 n23

- observes that the decision was to a large extent simply

. “ignored in practice - by judges of first instance in
7 England.

36..-'The New Zealand legislature reacted to DPP v Smith by
iffffemoving the phrase "... or ought to have known ..."
" from s167(d) of the Crimes Act 1961, to ensure that the
f}objectively tested mental state would have no place 1in
2. the law of murder. (R A Caldwell Garrow and Caldwell’ s
o Criminal Law in New Zealand &ed (1981) 140.)




épplyihg the presumption~7. The Court of Criminal Appeal
.Fégardéd this formulation as a misdirection, stating that it
SHDUld; have been made clear that the presumption was
Vrebuftabie. and was valuable only for ascertaining the
‘accused’'s mental state, and consequently guashed the murder
iFDnQiction in favour of a manslaughter conviction. However
lfhé "House of Lords reversed the finding of the Court of
*Cfimihal Appeal, holding that there was no misdirection by

the trial judge.

The HDUSé of Lords assumed that the mental state associated
‘Qithf thé vresult of an act may be transferred to the
'chSéquehCe that follows. Thus in DPP v Smith, the House of
'Lord$ actepted that once 1t was ascertained that the
aefendant intended to shake the police officer off his car
:fﬁhe.résult), he also intended to cause the officer grievous
mbbdiiy harm(the consequence) -~ as long as the consequence
waé of a sort foreseeable as probable by the reasonable man,

thé House of Lords would thus attribute such intention to

37. The Jjury direction ([1961] AC 290 at 323) reads as
"follows: "... If you are satisfied that ... [the
defendant] must as a reasonable man have contemplated
-that grievous bodily harm was likely to result to that

"officer ... and that such harm did happen and the
.. officer died in consequence, then the accused 1s guilty
of +.. murder ...". C Salmon "The Criminal Law

Relating to Intent” (1961) 14 Current Legal Problems 1

~‘at 6 is of the opinion that although the value of the
. presumption was stressed by the trial judge, his use of

‘'such . terms as '"usually", "may infer" and "would be
entitled to impute” 1in dealing with the evidence
indicates that some discretion still existed for the
jury. Williams (nll : Criminal Law) 925 makes the same

7bbint, that the trial judge had directed the jury 1in

‘,:"much less emphatic terms" than the House of Lords’

decision.

248



249

theQdefendant, irrespective of whether or not the accused

actually foresaw the consequence~=.

Theﬂrdecision of the Law Lords has been criticized as
incbﬁsistent with decisions 1n other branches of criminal
'léw?éy Furthermore, critics of DPP v Smith have raised the
_iﬁédequate treatment of existing authority to the contrary,
;dnéisting_ of a number of pronouncements, subsequently
apprdved, in the House of Lords and the Privy Council®®,
ﬂoréo&eﬁ, it has been postulated that the decision suggests
an'objéétive test for all crimes<*, DPP v Smith has also
bégn ;'criticized on policy grounds, for failing to
‘diéﬁinguish between what has traditionally been regarded by
writeré as two fundamentally different states of mind; that

“df_,the person who kills after appreciating the likely

38:f4A'K W Halpin "Intended Consequences and Unintentional
."Fallacies"”" (1987) 7 Oxford Journal of Legal Studies 104

- fat 106. Williams (nll : Criminal Law) 94 formulates
the finding of the court somewhat differently: that
" there would be sufficient malice for murder if the
“‘accused intended to do something unlawful to someone,
. and his act was such that the reasonable man would have
. foreseen the probability (or likelihood) of grievous
C . 'bodily harm, and death resul ts. He views the
" presumption (that natural and probable consequences of
"an act are foreseen by the actor) as a “... serious
. threat to any rational theory of intention ..." and
" consequently criticizes DPP v Smith as opening the door
. to "an 1ncrease in the number of crimes of fictitious
“ointent ..." (at 97).

39;f_S'Prevezer "Recent Developments in the Law of Murder"
7 (1961) 14 Current Legal Problems 16 at 27.

40. Ibid 24.

41,°”Midd1eton (n34) 79. He concedes however that Lord

U UKilmuir was referring specifically to malice

. aforethought in regard to murder and possibly also to a

fQJCharge of wounding with intent to do grievous bodily

harm. Williams (nl1 : Criminal Law) ?7 states

. -unequivocally that whatever the authority of the case

“may be with regard to murder. it does not, as a matter
'Wjofgprecedent, extend to any other crime.
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.consequences of his conduct and the person who, whilst

'1ntend1ng some bodily harm, kills unwittingly=<=,
‘Furthermore it has been pointed out that deterrence cannot
be regarded as a viable Justification of this decision; the
‘panlcky.or stupid person acting on the spur of the moment
ead.'Hafdly be deterred by the threat of punishment for
consequences which he did not foresee®™. Prevezer observes
:that the most questionable feature of the decision 1s that
it,'amounts to a denial of retributive purpose 1in the
defidition ‘of murder by failing to draw a distinction of
fundamental 1mportance between the advertent and negligent

yklller““

Thel;eritical assessment of DPP v Smith has not been
'dniEQEMIy hegative. Smith observes that the House was not
eepddsingra wholly objective test - with regard to knowledge
'o¥-dfétts' which made the act dangerous, an element of

gntentlon was required, in the form of the actual intention

of the accused (as distinct from the purely fictitious
51ntentlon . arising from the application of the

presumptldn)45. He regards the criticism that DPP v Smith

GQJAJPrevezer (n39) 25.
43.° Ibid 26.
44. " Ibid.

f45;‘"J:C Smith "Intention in Criminal Law" (1974) 27 Current

j;:f Legal Problems 93 at Q7. He circumscribes the
" svsubstantial subjective element" in DPP v Smith as
. follows:

lif“..; It must be proved that the accused:
;V('i) intended to do something unlawful to another, and
fh(ii)Jknew, when he did that act, of the circumstances
;5which,made it an act likely to cause the death of or
- -grievous bodily harm to another ...".
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iﬁﬁdéed liability for mere negligence and advocated a wholly

AobiéttiVé test as "wide of the mark"<e®,

_ﬁnbfﬁer view holds that DPP v Smith does not establish aﬁ
'irFéBQttable presumption of intent, and that the test is not
"coﬁpiételylobjective in that it utilizes the standard of the
;éﬁé;ﬁan\instead of the standard of the reasonable man%7.

Théftést'is thus what the man of ordinary responsibility

46;1‘Jbid 98. Middleton (n34) B3 agrees with the sentiments

 ¥Qf Smith: "... Nor 1s it correct to say that DPP v
. Smith means that the law by a fiction attributes to an
accused an 1ntention which he never had. The test

‘:applied to the intention to do the act from which the
harm flows is subjective, and it is only with regard to

. foresight of consequences that an objective test 1is
‘applied ... . Mens rea, 1n other words, goes to
intent, and not to foresight ...". Smith 1s however
7 quick to point out that he 1s not defending the
‘“.decision in DPP v Smith, as it brings many thoughtless
= acts within the ambit of murder, which he regards as
;ﬂﬂébsurd“ (at 98). J R Spencer "tMurder in the Dark"
L (1986) . 45 Cambridge Law Journal 161 illuminates this

- .€riticism somewhat when he states that the decision
"~ held . that murder includes killing by risk-taking and
© - 'pitched the level of risk required to make it murder
- -very low. However DFPF v Smith has been acknowledged to
‘7fhave improved the law 1n one particular sphere, by
defining grievous bodily harm as '"really serious harm'",
Y. thus providing a potential limitation on liability
" (Salmon (n37) 4).

‘47:5f8a1mpn (ibid) 11. F McAuley "Mens Rea: A Legal-
"*VﬁPhilosophical View" (1982) 17 Irish Jurist 84 at 99
fﬁemploys the same reasoning: "... the learned judge was

adamant that an accused was guilty of murder in these
w_ﬂcircumstances only 1f he was in a position to comply
1}gwith-the standard of the reasonable man and that this

“.’question led necessarily to an inquiry into the exact

- state of his knowledge of the circumstances surrounding
~ .. his victim’'s death or serious 1njury, as well as to an
fgassessment of his general capacities as an agent ...

V= Thus ... an accused might escape liability for murder
- -for any of a number of purely personal reasons ..."
" (his emphasis).
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onLdfhaye foreseen and not what the reasonable man would

‘have - foreseen<®.

”Alﬁhbugh the question arose whether DPP v Smith revived the
déctfine of constructive malice*®=, legal developments
p?qﬁpted by the decision have rendered this question

entirely academic.

‘Idlﬁohsequence of the criticism of DPP v Smith, its effect
:éndfimbiiCationS were examined by the Law Commission, which
'con;lgdéd: (1) that the test of 1intention and foresight
 shbu1d be subjective, not only in respect of murder, but in
'réSpéct  of criminal law generally, and (ii) that the
qiﬁtéﬁ{ibn to 1nflict grievous bodily harm should not be
lsuffiéient to constitute a mens rea for murder and that only

Aintént.to kill should suffice®<.

Thé’LaQ‘CDmmission produced draft clauses to give effect to
thése’"two. objectives. The clause relating to "proof of
cfimiﬁalvintent" became section 8 of the Criminal Justice
‘Act of 1967°%%, This effectively reversed DPP v Smith by

'épatutépz.

48. ; It therefore follows that "... the jury will still have
" . to consider what the accused intended in reaching their
verdict. This would mean that the objective test laid
" .down by the law 1imposes a somewhat circuitous method of
.arriving at a verdict but not one which could work any

" injustice ..." (Salmon (n37) 12).

49, See n29 ‘above: constructive malice was abolished by sl
. of the Homicide Act 1957. Prevezer (n39) 27 avers that
. . the House of Lords not only restored 1in practice the

~constructive malice doctrine but 1in all probability
"extended it.

50. Smith (n45) 98.
51; ‘The second clause was never enacted.
.525f:Section’8 of the Criminal Justice Act, 1967, provides:

‘iif... A court or Jjury, 1in determining whether a person
i has committed an offence:
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MdredQer, in Frankland and pfoore v AT, DPP v Smith was 1in.

'effeét held by the Judicial Committee of the Privy Council
to Hé?e been wrongly decided. This decision has moved Lord
Goff to comment that the objective test was never actually
:barﬁ of the common law, properly understood, and that we can
nbwtéimply forget about it altogether=4. However, he notes
 that_1it should not lightly be disregarded that a very
ﬁistihguished' and experienced group of judges felt that
 S@i£h could be guilty of murder, even if he did not have the
Einfeﬁtion‘to-kill or to cause grievous bodily harm to his

victim®®.

'Déspité  the legislative clarification of the Criminal
Justice Act, the major issue concerning the role of
foresight of harm had not yet been resolved. This issue was

at fheAfbrefront of Hyvam==.

‘(a) shall not be bound in law to infer that he intended
" or foresaw a result of his actions by reason only of
. 1ts being a natural and probable consequence of those

actions, but

l'(b) shall decide whether he did intend or foresee that
“result by reference to all the evidence, drawing such
. inferences from the evidence as appear proper 1n the

vg'circumstances“.

53. [1987]1 2 WLR 1251.

'54. "Goff (n3) 36.

55.  Ibid.

'56. +[1975]1 AC 55; [19741 2 All ER 41.
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Hyam.v DPP [19751 AC 55.

»Aftekvthe passing of the Criminal Justice Act, 1t seemed as
iif ihEt1aQ of intention had returned to the position prior
.fé‘DPR.V Smi th; where a somewhat vague notion was used by
fhe;‘coﬁrts to ensure justice®=7. In this context we may
ékahinevthe next major contribution of the Law Lords to an
é&piénation of the notion of 1intention 1in Hyam. In this
ﬁésé(_fhe .defendant faced murder charges, after she

vengefully set fire to her rival s house=e.

Tﬁéaéase fbund itself before the House of Lords as an appeal
Aaééihst a Jury direction given by Ackner J 1in the trial
Ebhrthioh the question of 1intent. It was stated by the
1¢érhéd judgé that the necessary intent was established if

‘thé'juﬁy were satisfied that when the accused set fire to

 57.?}Exémp1e5 of this approach can be seen in Ahlers and
S Steane discussed above (at 241-3).

-58.L7The facts of this case may be summarized as follows:
' Mrs Hyam had a lover, Mr Jones, who abandoned her for
f:Mrs Booth, to whom he became engaged to be married.

y7:TWiShing to scare her rival into leaving the
";hgighbourhood, a Jealous Mrs Hyam went to Mrs Booth's
home in the early hours of the morning. Having

. ascertained that Mr Jones was not i1in the house, Mrs
:;Hyam proceeded to pour approximately half a gallon of
* petrol through the letter-box in the door, stuffed
“"newspaper through 1t and lit the newspaper. Mrs Booth
" ..and her three children, a boy and two girls, were in
‘the - house at the time. The house caught fire.
" Although Mrs Booth and her son were able to escape by
rclimbing through a window, the two girls were
,Qaéphyxiated by fumes from the fire. Mrs Hyam was
. .charged with murder.



"tﬁeaﬁbuse,she knew 1t was hignhly probable that this would

'ﬁéuée'Serious bodily harm (or death)® =7,

!H}ém‘dld not focus directly on the meaning of i1intention,
;élthough,the Law Lords did deliver some dicta on this 1issue.
';Théimajority of the House was of the opinion that 1t was the
ilawwfhat‘én actor intends & result 1f he knows that 1t 1s a
,ﬁigﬁly probable (or perhaps merelvy probable) result of his
iéct::aithough 1t was not his purpose or object to cause that
'ré§u1f5°. However 1t 1s clear that the actual decision was
Ttﬁat%foresight'of a high probability ot serious bodily harm
iwa5 Sufchient mens rea for murder, not that such a state of
ﬂmindfﬁécessarily amounted to an 1ntention to cause serious
fboqily harme: . Thus among the central issues examined by
‘{he_mLaw ~ Lords were: the question whether malice
»éfdréthoUght was satisfied by foresight of the probability
 (DruHigh brobability) of the consequence occurring, and, 1f
;éo,”Whethéf this was because such foresight was a type of
intehtion, or. because malice aforethought was not limited to
&erﬁtion; the degree of btarm {death or merely grievous
fbodily harm) which had to be foreseen by the accused;
;whether;the defendant’'s act had to be "aimed at someone";
'and whether the test of foresight should be objective or
'éubjéﬁfiveéz. Each of ¢the five Law Lords delivered a

.judgment vwhich differed somewhat from those of his

59." The House of Lords was required to answer the following

:b;“gtertified question: “... Is malice aforethought i1n the

C crime of murder established by proof beyond reasonable

‘ doubt'that when doing the act which led to the death of

" .another the accused knew that 1t was highly probable

" that that act would result 1n death or serious bodily
‘harm ...72".

60.. Smith and Hogan (n21) 96.
61. - Ibid.

62.;AJ.A Lawrence "Criminal Intention - A New Definition?"
o (19895) 48 ladern _Law Review 717 at 718.
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tolleégués°3 and therefore 1t 1s appropriate to briefly

examine. the views of each.

Ldrd‘Diplock dissented from the majority view on the ground.
thétA he thought that toresaght of death, and not merely
serioﬁé bodily harm, was an ingredient of malice
'éfofefhought. His view was that the mental element 1n
murdér should relate, not to graievous bodily harm, but to
deathjgbr a bodily 1injury known to be likely to endanger
.fiféif“ Inv considering 1intention 1n general terms, Lord
Diplock posed the following question: What 1s the attitude
of mind of the accused towards the particular evil
cohséquence of his physical act that must be proved in order
tb» constitute an offence? He held that no distinction
shoqld be drawn 1in law between the "... state of mind of one
who "does an act because he desires 1t to produce a
partitUIar evil consequence, and the state of mind of one
who does the act knowing full well that it 1s likely to
produce that consequence although 1t may not be the object
hefwés seeking to achieve by doing the act ..."=%9, Thus
'Lord’D;pchk accepted Ackner J's direction that foresight of

a‘h;ghiprobability was equivalent to i1intention.

Lord Kilbrandon agreed with Lord Diplock that mere foresight
Of{gkievous bodily harm was 1insufficient to constitute the

mentalielément required tor murder, and that the defendant

63. Lords Cross and Hailsham, together with Viscount
‘ 'Dithrne, constituted the maiority, while Lords Diplock
and Kilbrandon dissented.

64. [(1974] 2 All ER 41 at &3.
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must foresee some injury likely to cause death if murder is

tb’béipro&ed°’.

Lord ‘Cross, of the majority, felt that he had not heard
-adé9uate' argument to decide whether the term 'grievous
bodily harm", used in the context of the required intent for
the crime of murder, meant "really serious harm" or "harm
liké;} to cause death'"<<. He was therefore not prepared to
‘commit himself on this issue, but (on the basis that Vickers
wQS-'correctly decided) thought that malice aforethought.
~woﬁid,be satisfied if the accused foresaw the possibility of
tﬁé bccurrence of grievous bodily harm=7. Lord Cross
concluded that the "ordimary man" would equate foresight of

likely consequences with intention. and although he found a

65." The use of the term "likely" by Lord Kilbrandon may be
. further 1lluminated 1n this extract from his judgment:
M ... 1f murder 1is to be found proved in the absence of
an 1intention to kill, the Jury must be satisfied from
the nature of the act itself or from other evidence
7 that the accused knew that death was a likely
- consequence of the act and was indifferent whether that
. consequence followed or not ...". [1975] AC 55 at 98;
© [1974]1 2 All ER 41 at 72.

66. Lord Hailsham and Lord Dilhorne adopted the former
‘ “interpretation from DPP v Smith. '

67." t1975] AC 55 At 96: "... If 1t is the law that an
.- +.1lntention to cause grievous bodily harm - using
intention 1n the strict sense of the word - 1s "malice

aforethought", whether or not one realises that one’'s
act may endanger life, then I think that it 1s right
" that the doing of an act which one realises may well
. tause grievous bodily harm should also constitute
-.-malice aforethought whether or not one realises that
- one’'s act may endanger life ...". Lord Cross therefore
:~thought that the requirement of foresight of a high
f“probability was unnecessary and unduly favourable to
" the defendant, and that foresight of the probability of
grievous bodily harm constitutes sufficient mens rea’
for murder.
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lindu;stic difference between the concepts, he regarded a

mere linguistic problem as insignificant®=,

Viscount Dilhorne also 1nclined to the opinion that Ackner J
was correct in his direction to the Jury =7, He felt that
'fbresight_ of a high probability of grievous bodily harm
aﬁbUntedi to 1ntention and therefore also satisfied the
"malice rafprethouqht“ requirement. He was not however
b?ebared to decide whether the test of foresight was

subJjective or objective?w,

Despite arguably being the most confusing of the five
judgmenfs in Hyam, Lord Hailsham’'s judgment 1s, 1in at least
Dﬁe. respect, the most significant. His assertion that
éwérehess of the probability of harm 1s not equivalent to an
iﬁténtionv* contradicted those of his colleagues and opened
the: door for a later restrictaive interpretation of
}ﬁfeﬁtioh72. "He held that the requisite malice aforethought

required. for murder consists of the 1ntention to do one of

6S:jAJVB Brady "Recklessness, Negligence, Indifference and
" Awareness" (1980) 43 Uodern [ aw Review 381 at 493,

69. ﬂ[19753 AC 55 at BZ: ".ve A man may do an act with a

" number of intentions. 11 he does 1t deliberately and

intentionally, knowing when he do=2s 1t that 1t 1is
highly probable that grievous bodily harm will result, |

I think most people would say and be jJustified 1in

) . saying that whatever other 1ntentions he may have had

-x,gas well, he at least 1ntended qrievous bodily harm

70. Together with Lord Hailsham, WViscount Dilhorne held

" - that  WVickers was correct 1n  holding ‘toresight of

grievous bodily harm (as oppcsed to foresight of death)

‘-to be part ot the mens rea tor murder, and that DPP v

"Smith was correct i1n holding that 'grievous bodily

harm!” meant no more than really serious harm.

71. - [1975%]1 AC 95 at 77. Lord Hailsham was referring
‘ .specifically to the crime of murder.

This occurred 1i1n Moloney (below (n%7)) and the cases
-~ following 1t.

N
NI
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three things: (1) kill, (11) cause grievous bodily harm,
(ii1) expose a potential victim to a risk which the
_deféhdant'knows entails a serious risk of death or grievous

bodily'harm73.

;Therefbfe it seems that the extent to which Lord Hailsham's
éché@e of malice aforethought differs from that of his
.coiiéagues' depends on how we are to wunderstand the
Vintention“ to expose another to a serious risk. He
proQided‘ a further clue as to 1ts 1interpretation when he
heid‘that events which are recognized as a "moral certainty"
'afé Intended”=. Thus 1t appears that a conviction would be
'sdstéined' in terms of Lord Hailsham's formulation 1f the
éccuséd knew that there was a serious risk and had the
inteﬁtion to subject someone to it - such intention being
dééﬁéd present by virtue of proof of 1its moral certainty”®.
Subjétting sbmeone to a "serious risk" is a "moral
terta;htx” if the préposed action, entailing 1t, proceeds.
Thus as Lynn suggests, a defendant convictable in terms of
fhévdmajority;s foresight-of-probability test would evade

Lord Hailsham's test of intentional-exposure-to-known-risk

73.°:[1975]1 AC 55 At 79.

74,  Ibid 74. R M Lynn "Smith .. then Hyam .., now Moloney"
7 (1983) New Law Journal 844 at 845 elaborates upon the

:Luse of this terminology as follows:

“".... Thus, the motorist who recognizes that 1t 1is
.. implicit in her/his proposed action that an oncoming
" cyclist will be subjected to a risk, which

quantitatively is a 'serious’ one - notwithstanding the

. most fervent wish that the cyclist sustain no harm -
*“intends to expose a potential victim to a serious
risk’, for it is a ‘'moral certainty’ that the risk will

""be incurred by the proposed manoeuvre ... only the
‘nature of the known risk, ’'serious bodily harm’ or
' physical injury’, would determine the appropriate
Eharge; murder or manslaughter ...".

75.. Ibid.
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Dnlylby*arguimg that "“serious ri1isbk" 1nvolved proof of more

than a risk which was merely "probable"”=.

ls Lord Hailsham's dissension from his colleagues not more
abpéfént‘than real?”” McEwan and Roballiard note that the
“..;ldifference between the intention to expose someone to
thé>'%isk_ Df Rarm and foresight ot harm has eluded many
épﬁﬁéntators . TE, Duft observes that 1f Lord Hailsham’'s
ﬂiﬁféntion“ 1s established by the agent’'s knowledge that his
aéﬁ;@n was likely to cause death or serious i1njury, then he
”.-."has _Simpfy reached the same conclusion by a more

tbrfubus route e Ty while Lynn simply labels the

étﬁempted distinction as "implausible ..."®=¥,

Lqrd‘Hailsham added a further qualification to his suggested
sqlufroh:; that before an act was sufficient for murder 1t
muéfiibe "aimed at someone", just as was held in DPP v
SmiﬁﬁBl; where the qualificaetion was 1ncluded 1in order to
exéfude: from liability for murder the person who caused
deafﬁ"by dangerous driving. However, doubt mnas been
'éxpréssed whether 1t was necessary for him to i1nclude this

quaiification.in Hyam, since he accepted that the test of

76.{‘Ibid.

77 ... Brady (n68) 395-5 observes that just like his fellow
ﬁlLaw Lords 1in FHyam, Lord Hailsham's account collapses
" the distinction betwezen subjlective recklessness
.- {"foresight of a risk”) anag i1ntemntion ("i1ntentionally
. “exposing to .risk™).
78. " J McEwan and St J Robilliard "Recklessness: the House
" of Lords and the Criminal Law" (198l1) 1 Legal Studies
267 at 272.

79;25R A Duff “"lntention, Reck jeseness and FProbable
-~ " Consequences' (1980) Crominal bLaw Review 404 at 409.

80.- Lynn (n74) 844.

81;',Lord Hailsham adopted the uwcage ot the phrase as
o.explained 1in DPF v Smeth 19611 AL 290 at 327.
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»foresight was subjective (so excluding dangerous but not

murderous drivers)®=,

Tﬁeebread ﬁotion of intention proposed in Hyam did not meet
:wi£H an uhcritical judicial response. This much was evident
ffoh.two decisions of the Court of Appeal shortly after Hyam
‘waSideeided, in Mohan®® and Belfon®4, both of which favoured
reafv(direct) intent. In Mohan, which dealt with liability
1forféttempt, the court rejected the argument that in Hyam
»thefHQUée of Lords had given 1intention a meaning which was
geﬁefélly applicable in the criminal law®®, Foresight was
usele‘in an evidential sense, but was not to be equated
Qitﬁeintentionab. This qualification of the Hyam view 1is
somewhat' problematic in that it encourages technical

‘distinctions in seeking differing meanings of intention 1in

B2. Lawrence (né&2) 718. Spencer (n46) 162 refers to the
~"aimed at" requirement as "whatever that means",
" indicating that it merely added to the confusion in the
- judgments.

' 83. [1976] QB 1; [1975] 2 All ER 193.
‘B4, - (1976) 1 WLR 741.

85. The Jjudges (per James CJ) held that there was nothing
v in the judgments in Hyvam that bound the Court of Appeal
''to hold that mens rea for attempt had to be proved by
establishing beyond reasonable doubt that the accused
knew or correctly foresaw that the consequences of his
act unless interrupted would "as a high degree of
- probability", or would be "likely" to, be the commision

.. of the complete offence.

86, .The court further held that evidence of knowledge of
", 'likely consequences is evidence by which the court may
" establish intent, but such evidence 1s not in respect
@eof attempt, to be equated with intent. Such 1ntention
~ .could only be equated with an "aim" or ‘"specific
" intent" or a ‘"decision to bring about a certain
Consequence”.
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différing contexts®”, The court 1in Ponhan also 1dentified

fbresight of a probability with recklessness®®.

_Ih BHelfon, the Court of Appeal wished to clarify matters for

‘the»jury in 1ts consideration ot the meaming of i1ntention 1n

the',light of PMohan. ihe CLourt of Appeal quashed the

-cohyiction (tor wounding with i1nmtent to do grievous bodily

harm)®¥ on technical grounds™-,. However the court went

further in allowing the appeal expressing the view that the

87.

g8.

89.

90,

If the meanings of 1intent become so refined that they

béarllittle resemblance to the ordinary usage of the
word, grave problems could be created for Juries
(Elliott and Woods Casebook on Criminoal | aw Sed by DW
Elliott and ™M J Allen (1989) 76). Furthermore the
court assumes, without discussion, that there 1is a

"distinction between acting with knowledge of a likely
risk and recklessness; a distinction which may lead to
some contfusion (Brady (né6B) B9 nd42).

The definition of intention in Mohan: "... a decision
~to bring about, insofar as it lies within the accused’'s

power, [a particular consequencel, no matter whether

fthe accused desired that consequence of his act or not
,*u}.” (L1975] 2 All ER 195 at 200), allows an
interpretation that & man can be salid to intend a

consequence which 1s not desired in itself 1f that

' consequence is a condltion precedent to the achievement
of a desired objective and he decides to cause that
L consequence, irnsofar as 1t liwe within hi1is power.
‘(Cross and Jones {n1d) 290, This 1nterpretation
‘amounts to foresight of a certainty and approximates to
~obligue 1ntention rather than real {actual) intention.

The conviction was 11n terms of sl8 of the Offences
Against the Person Act 186L. tee the discussion of
this case in J H Buzzard "lIlntent" (1%/8) Ccaminal Law

L Beyiew S.

The Court of Appeal set asi1de the conviction i1nter alia

.Jas a result of the introduction wvy the trial Jjudge of
o the word ‘"recklessly” 1n explainming the meaning of
“tintent”.

[N}
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trial judgé was influenced by certain opinions in Hyam®* and
that -it was a misdirection to say that a man intends a
-ansequence which he foresees as a probable consequence of

his action¥=.

_Despiﬁe the dissenting voices raised in the Court of Appeal,
fhe Law Lords did not attempt to alter the ambit or
imﬁiitétions of Hyam. Lord Diplock took the opportunity to
é?fifﬁ the result in Hyam in the case of Lemon®~. Although
he:'délivefed a dissenting Jjudgment on the question of

whethér-blasphemous libel required a mental element beyond

91. The court declined to follow the views of Lord Diplock
in Hyam and Lord Simon in DPP for Northern Ireland v
~Lynch, and instead relied upon the dicta of Lord
‘Diplock in Mowatt [1967] 3 All ER 47 (CA), which was
“concerned with recklessness rather than intention, with

regard to s20 of the Offences Against the Person Act
1861. The import of the Court of Appeal decision seems
- to be that in all cases under s18, and perhaps 1in all
other cases except murder, the judge need not explain
“the meaning of intention.

92. ‘Buzzard (nB9) 6, who notes that it seems implicit in

; “the judgment that the court equally would regard the

S instructions of the trial judge as a misdirection if

;the term "certain'" were substituted for "probable", 1ie

N that foresight of a certainty was not sufficient for

“intention to be established. Apart from the caveat

_"mentioned above with regard to reliance on Mowatt, the

'jngment of the court in Belfon may further be

.criticised for ignoring authorities which contradict

1ts view. It 1s especially noteworthy that in the case

‘of Allsop ((1976) 64 Cr App R 29), which was decided

uéhortly before Belfon, a differently constituted Court

. of Appeal took the opposite view. Faced with giving

 substance to the notion of "intent" 1in "intent to

defraud”, the court adopted and applied the statement

of Lord Diplock 1in Hyam, which the court 1in Belfon
.declined to follow.

93.. [1979] AC 617.



264

the intention to publish, he unequivocally stated that Hyam

was the'law in regard to foresight of a probable result®%.

Séme-six years after Lemon, in the case of Leung Kam—Kwok<=,
;alllfiVe‘Law Lords sitting on the Judicial Committee of the
.P?iQy Cbuﬁcil followed the Hyam line. The Law Lords held
Eﬁét“intention was established where the accused foresaw a
;bﬁéeduence Df his actions as "highly probable", as had been
eXpliéitiy stated by Viscount Dilhornme 1in Hyam®e. Despite
‘both ‘explicit and tacit affirmation of the Hyam line, the
‘1aw'wés far from settled. Just a few months after Leuﬁg
kaﬁijok,/ the House of Lords was to perform a complete

‘abﬁut—face’in Moloney®™.

94.  Referring to the state of mind of one who does an act
~ ' ‘because he desires it to produce a particular result
" -and to the state of mind of one who, when he does the.
-~-act, 1s aware that it is likely to produce that result

~but is prepared to take the risk that it may do so, in
wquOkdek to achieve some other purpose, Lord Diplock
° stated: "... It 1s by now well-settled law that both
'5Sﬁates of mind constitute ‘intention’ in the sense in
"pﬁhich that expression 1s used 1in the definition of a

“crime -whether of common law or in a statute. Any
doubts on this matter were finally laid to rest by the
- decision of this House in R v Hyam ..." (at 638).
‘§5}‘“K1985) AC 905; (1985] 1 All ER 1025.

96.. "The Law Lords disapproved of the use of the word

f‘*fﬂlikély“ by the trial judge, stating that 1t was more

~ ‘appropriate to use the phrase '"highly probable" or "a
*"high degree of probability".

' 97. .(1985) 81 Cr App R 83, [1985] Crim LR 227.



"R v Moloney (19851 AC 905.

;ﬁbluney;érdse out of a drunken geme between the defendant (a
{soiﬁier) and his stepfather, which resulted 1n the defendant
“éhbpﬁingbﬁis stepfather dead?=. In a Judgment concurred 1in
*by'fhe rest of the court, Lord Bridge allowed the appeal
"adainst a’ murder conviction on the basis that the trial

judge had wmisdirected the jury~®>,

ffﬁéésﬁbstance of Lord Bridge's judgment may be encapsulated
;by'fhe fpllowing observations. First, there 1s no rule of
géubsﬁantive law that foresight of a probability 15
.xeinvéleﬁt to, or can act as an alternative to, 1intention.
{%Hpé, contrary to the majority view 1n Hydam, murder requilres
finteﬁtion{ foresight of the high probability of death or

grievous. bodily harm 1s not enough, much less an 1intention

;QBQSfThexdefendant shot his stepfather, whom he loved, when,
‘ "‘_;n the course of a drunken game to establish who was
fquicker on the draw" with loaded <hotguns, he pulled
the trigger i1n response to & challenge, "... 1f you
~have [the guts] pull the trigger ...". He may not have
realised that the gun was aimed at point--blank range at
‘his stepfather s head.

*99}; To - cover the possibility that the accused had
.7 deliberately taken a serious risk, the trial j)udge told
““the Jury that 1t 1s murder not only 1f someone aims to
',cause-death or physical injury and kills, but also 1if
he foresees that 1t will probably happen, whether . he
desires 1t or not. After lengthy deliberations, 1n the
course of which the jury asked for further directions
"on the mecessary mental element, the Jury convicted of
murder. The appeal was dismissed by the Court of
"Appeal, which endorsed the judge' s decision, which
followed the authority of Hram. The Court of Appeal
certified a point of law of gerneral public importance
~which enduired inter alia whether malice aforethought
‘was established by proof of ftoresight of the probable
“.occurrence of death or serious harm at the time of
‘?tausihg death, irrespective of whether the actor

desired these consequences. The House of Lords
4*an5Wered the certified question in the negative,
~allowing the appeal, and thus rewriting the law of

T 'murder, as well as  the law relating to criminal
1i o intention, yet again.
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[

ﬁof;expdse. the victim to a serious riskte®, Iln a case
iﬁQéLvingi risk-taking therefore., the need for "a moral
céﬁtainty“ should be insisted upon. I'his would consist of a
pégéibility which 1s little short ot overwhelming, and an

acﬁﬁlthét, "will 1lead to a certain event unless something
unéxpécted,supervenes to prevent 1t ...0tAEmL, However, Lord
Briﬁéé  heid' that there should be no elaboration or
ﬁafaphfase of what 15 meant by i1ntention unless on the facts
6f{the partfcu]ar case that 1s necessary 1n order to avoid
miégnderstandlngLoz. Such cases will be extremely rare.
Fdrééightﬂ»of -consequences (as an element bearing on the
iSsue“of intention 1in murder or 1indeed any other crime of
speéific intent*~*) 1s not part of the substantive law, but
fhe.Alaw of evidence. Lord Bridge thus discards Lord
Hail;ham“s qualification in Hvam that the act of the
vdeféndqnf must be "aimed at someone'. He holds that while
in most mUrder trials the facts are such that there 1is no-
nééa tD:explain to the Jjury what the meaning of intentionv
15} Qheh the need arises, the Jury should be told that an
act’ is ’fegarded as 1ntended to cause death or grievous
badiiy 1'hakm ~ where .. the defendant foresaw that

consequence as being.a natural consequence of his act ...".
lOQ:;Sﬁencér (nd4&6) 163.

ioi@fpléasj AC 905 at 925, 926, 929.

vldét{épeﬁterfin46) 163.

103.;Clarkson and Keating (n2) A4 observe, regarding the

. meaning of "specitfic'" and "basic" 1intent: “... What
stactually do these terms "“specitic" and “basic" intent
'“mean?' The true answer 15 - nothing. ihey are like
‘elephants - the courts know them when they see them
e They do ofter a definitron 1n the light of

" geveral attempts by the courts to detfine these terms:
“J.. crimes of specific intent are crimes where the
mens rea of the oitence extends bhevond the actus reus

”f(SOmetimes cal iz crimes of uvulterior i1ntent) while 1in

.crimes of basic intent the mens rea goes no further
. than.extending to the elements af the actus reus itself



Loéq‘Haiiéham, the only Law Lord who also sat in Hyam, added
4&-%éw:wokd5 to show that although almost everything he said
Jiﬁﬂfﬁyam ‘was  wrong, the murder conviction was not a
‘@igtgfkiage df justice. He concluded with the somewhat
'pfﬁgslhope that the question of murder and risk—-taking were

“now, settled for everi®4,

:Théﬁwfﬁdgment “in Moloney has been criticized as "... vyet
‘anptﬁer‘instance of the dearth of the credible conceptual
;QﬁqErStanding and convincing reasoning which 1increasingly
'undefliest and. stigmatises the decisions of the House of
‘Lo;ds _..;”195. One of the principle objections 1is the
;tkéét@entlof previous authority, more specifically Hyam. In
higiféjection of even a high degree of recklessness as a
éuffﬁcient mental element for murder, Lord Bridge observed
,thét; ho-ohe ‘had yet suggested that recklessness could
 ﬁodstitute the mens rea of murder. Lawrence points out that
ctﬁtskstatement i1s questionable as it 1s certainly arguable
’tﬁétjﬂthe'.House of Lords decided in Hyam that subjective
~rétk1éssﬁéss constituted the mens rea of murder (although it
MQythave‘béen described in somewhat different terms)*<e. In
\kEEping with the extreme reluctance of the House of Lords to
.pvé}rule one of its previous decisions, Lord Bridge did not
éxpiititly overrule Hyam but instead found some authority
Ufofﬂhis views in certain dicta of Lord Hailsham. However
thigtméant‘dealing with Lord Hailsham's 1inclusion of the
';ntéhtiOn to expose a potential victim to a serious risk as
AaVﬁétEgDrf of the mens rea of murder. Lord Bridge stated
thétvthis tame "dangerously near to causing confusion" with

;thérdéfinition of recklessness as identified by Lord Diplock

 194;¢Spencer (nd46) 163.

ﬁOS}ﬂR“M Lynn "Smith ... then Hyam ..., now Moloney - 11"
- °(1983) New Law Journal 871 at 872.

}OSﬂ'Lawrence‘(n62) 720.

267
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'id Lawrencelm7, and observed further that Lord Hailsham had
'mefélyxcaused confusion with recklessness, but had not meant
.toiiiﬁ;lude recklessness in the definition of malice
éfdﬁethought. It has been suggested that, if Hyam included
-fétﬁleSsnéss in malice aforethought, PMoloney has overruled
'Hyéthe. "However 1t 1s clear that Lord Bridge went to great

*ihférbketétive lengths to obviate the need to do this*®<,

Theré,is some. doubt whether Lord Bridge achieved his aims in

iﬁolbhe}. As Lynn points out, whilst asserting intention as
thef&only -necessary and sufficient requirement of malice
.afdféfﬁoﬁght, "... his Lordship went on to conclude that
‘fhéhe:was'an-evidential role for knowledge and foresight
“whefeby"én inference that intention was present could be

‘established e This raises the question whether

107. 019821 AC 510.
lOSQﬁLawrenCe (n&2) 720.

109. The question remains: how did Lord Bridge reconcile

‘.= his view with the judgments of the four other Law Lords
: fih Hyam? Lynn's answer to this question 1s "... with
S e s .@n eclecticism of citation that borders on
. mischievous ..." ((n74) 844). At 844 ff, Lynn

'7fjrindicates the adaptation of the individual Jjudgments in
"~ "Hyam by Lord Bridge.

110." Ibid 845.



269

'LMonneyi in fact ousted 1liability for murder based on

foresight*::,

yLDrﬁ'_Bridge's use (1n his model direction) of the term

_”ﬁatural“, in describing the consequence which 1s required
to be foreseen, 1s also somewhat problematical. Lord Reid
‘has; ‘"described the word "matural" as "peculiarly

,émbiguous”112 and the use of the word has been identified as
pefhaps the most problematic part of the judgment**™, Lynn
'hertéives ‘that .. the recognised—-as—a- ' 'natural’ -
'cbﬁéEqunce test appears to import by the back door the
'probable - foresight test so recently frogmarched out
thrdugh the front ...", and speculates that trial judges may
intérpret "matural" as "likely to occur", "unlikely not to

occur” or "would not be surprising"*t:*4,

‘ASNngrence cogently states:

""The weakness of Lord Bridge's speech is, perhaps,
“that he is unable to explain what is meant by the
“word ‘intention in terms not including foresight,
"and yet he rejects the view that foresight is the
_'gamé as 1intention. It 1s submitted, therefore,

that Juries will find 1t difficult to distinguish

111. The problem 1is further 1illuminated by Lawrence (n62)
- 721 "It 1s questionable whether juries will be able
"Qtovdistinguish easily between foresight and intention.

- Thus Lord Bridge states that if both questions put to
the jury are answered yes, the jury may properly infer

. that D [the defendant] intended the consequences of his
‘acts.  If they may only infer 1intention (but may not
‘presume intention) this means that D may foresee a
natural consequence and yet be held not to intend that

' consequence; to hold otherwise would be to conclude
.that foresight of a natural consequence 1is 1intention.
Yet it 1s far from easy to imagine circumstances where
‘a. . presumption of i1ntention would not be suitable where

D foresees the natural consequences of his acts ...".
All2h”Ih-fThe Wagon Mound” No 2 [1967]1 1 AC 617 at 634F.
113. Lawrence (n62) 722.

114. Lynn (nl10S) 871.
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. between - intention and toresight of natural
.Consequences arnd that, 1n terms of the practical
effect of Molomey (11 not in strict legal theory),
ran i1ntention to bring about & consequence may now

. be defined as 1dentical to toresight  of that
.consequence as & natural cansequence 0T one’'s
.o acts... In this way, foresight of consequences

“.could become part of the substantive law even
.though Lord Bridge makes 1t ciear that this 1s not
intended to be the case ..."**:7,

:I£ i5 épparent that Lord Bridge expressly intended that the
"matural consequence" test along with his '"golden rule” and
‘felated dicta should not merely be limited to the law of
'mﬁrder, and should apply to offences of "specific i1ntent" as
iwé;lj However "... 1t 1s axiomatic that such cannot be part
.offfhe ratib of #Moloney and 15 merely persuasive authority
_fpr future Jjudges dealing with such otfences, other than
ijrdef ce A Le, Smith and Hogan**” observe that Moloney
vmust be read i1n the light of the explanation given of 1t 1in
fthé“LSubsequent cases of Hancock and Shankland*+*+® and
‘Nedrick®*>.

_iL5? pawrence (n62) 722.

‘11$; Lynn (n10S) 872.

?11%, Smith‘and Hogan (n21) 56.

11'8; [1986] AC 455; [1984] 1 All ER 641.

119, [19861 3 ALl ER 1; [1986] 1 WLR 1025



Rv Hancock and Shankland [1986) AL 4595,

‘Hancock and Shankland arose out of the miners’ strike in
‘Englang*=+. The accused were convicted of murder 1n the
Atfial court+=+, On appeal, 1n the Court of Appeal, Lord
{Léhe CJ took a bold step in condemning Lord Bridge’ s model
direction, which bhad been adopted by the trial judge, as
misleading. He pointed out that the main aim of the Moloney
:de;ision was to root out the notion that in murder knowledge

of the risk of death or grievous bodily harm counts as

intention to cause death. However, 1n his wview, to "...
foresee as a natural consequence'" would be equivalent to
... foresee that it might happen ..." to anyone who had not

 Féad 'the rest of the judgment in PMoloney, and 1t was the
latter-test which the House o1 l.ords wished to discard, as
i1t feared that the Jury bhad been misied. The Court of
Appeal therefore quashed the convictions and substituted a
yerditt of manslaughter, wnereupon Lord Lane CJ proposed his
-an"modél direction ( which 1involves 1instructions somewhat

more elaborate than those cited 1n Molonev)t=:,

>120, Two striking miners dropped lumps of concrete from a
" bridge onto a taxli taking a "scab" to work, killing the
- driver.

121. Lord Bridge's direction in Motoney concerning the

o ‘meaning of intention was dutifully cited to the Jury 1in
~ .the trial court. The Jury convicted the accused on
...this basis.

'122. Lord Lane CJ stated that where the defendant’' s motive

© or purpose was not primarily to kill or 1njure, the

" judge should ask the Jury to consider the following
questions:

ra)l Are you sure that the defendant did the act which
caused death, knowling what he was doing and 1ntending
to do 1t7? It no, you must tind bim not guilty of both
murder and manslaughter. 1f ves, go on to consider the
next question.

(b) Are you sure that the detendant s act was of a
kind which was highly likely to cause death or really
serious bodily 1injury? 11 ro, you must find him not



Dn-abpeal, the decision of the CLourt ot Appeal was affirmed

in the  House of Lords. Lord Scarman accepted Lord lLane’'s
criticism of the model "natural consequence"” direction in
Moloney*=+=, However , he condemned Lord Larme' s proposed

altgfnative, stating that guidelines should be reserved for

Casé5qofbrea1 difficulty (& category i1nto which he evidently

thopghf' this kind of case did not ftatl). LLord Scarman

erfhef affirmed three basic principles:*t=2

(1)  3>5udge need merely direct the Jury 1n general terms
' that murder requlires intention to k11l or to do

grievous bodily harm;

(2) foresight of consequences are relevant only as evidence

ot the requisite i1ntent;

(3)f'the probability of the occurrence of a conseguence 1s
' ‘only a factor, although 1n some cases 1t may be a
;ritital or very saignificant factor, 1n determining

"whether the accused acted with i1ntent.

guilty of murder but he may be guilty of manslaughter.
.I1f yes, go on to consider the next question.

(c) On the evidence considered as a whole, which will
‘"of ‘course include the detfendant s evidence and that of
his witness;es, are you sSure that the defendant
appreciated that what he did wss highly likely to cause
death or really serious bodily injury? 1f your answer
is "mo", you must not faimd him cuilty of murder, but he
may be quilty of manslaughter. If vyour answer 1s
"ves", there 1< evidence kbefore you fraom which you can
infer that the defendant 1ntended to cause death or
:1keally serinus bodily 1injury, but you must not find him
“guilty of murder unless you feel sure that he so
'intended= 1t however vyou are <ure, the fact that he
may nout have desired that recult 1 1rrelevant. Desire
and intent are two different things ...".

123. Lord Scarman delivered the judgment of the court, Lords
- Keith  of Kinkel, Roskill, Brightman and Griffiths
concurring.

1?4, J E Stannard "Mens Rea 1in the Melting Fot" (1986) 37
.+ Northern Ireland l.egal Quarterly &1 at 73.

M



The decision of the House of Lords in Hancock and Shankland
haS'ﬁbéen criticized as " ... very unsatisfactory -
becaﬁse it 1s still not clear when killing by risk-taking
'amqqhts to murder - the House seems to be sure of what does
not.tonstifute intention, but unclear as to what intention
istES, Secondly, it appears as if this case has
considerably 1ncreased the scope of juries to find that a
defendant did not intend the consequences which he knew he
wouid bring about, i1f he acted for reasons other than to

bring about those consequences!=<,.

R v Nedrick [1986] 3 All ER 1.

125.. Spencer (n4b6) 164.

126. G R Sullivan "Intent, Purpose and Complicity" (1988)
. Criminal bLaw Review 641 at 647. Keating puts these
ﬁ)criticisms into perspective as follows:
" "... There 1s now no general definition of intention,
1t 1s a matter for the Jjury. They are not told how
" probable a consequence should be before a jury can draw
. an 1nference that i1t was foreseen (subJjectively) nor
. how probable the defendant must foresee the result to
' be before the jury can infer that he intended the
result. If they 1infer that he did foresee a result
they may infer that he intended it. Can they refuse to
. .do so? If they can, when would it be appropriate to do
.s0? If not, and the inference 1s irresistible, how 1is
~this different from a substantive rule of law? The
courts have abrogated their responsibility to the jury.
~There 1s no standard; instead the door has been opened
to 1ll-formed, discriminatory Jjudgments ...". (H M
‘Keating "Fatal and Non-Fatal Offences" in I H Dennis
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" "(ed) Criminal Law and Justice : Essays from the W G

Hart Workshop 12846 (1987) 125.

As Spencer (n46) 162 observes, 1in the light of Hancock
and Shankland, "... the best bet for a judge who wants
to keep his wig clean is to tell the jury nothing about
the meaning of intention and let them interpret 1t how

they like. But what this means 1s that whether i1t is
murder or manslaughter depends on what the Jjury 1in any
‘given case happens to think 1s meant by intention. So

there 1s no rule. And this matters ...".
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Tﬁé‘hext'case which provided an opportunity to clarify the
Iaw{;ﬁelatihg to intention Was another murder case,
Nedrjck*27, On appeatt~==, the C(Court of Appesal quashed the
CQDViction and substituted a conviction of manslaughter.
Lofd Lane'CJ held that the trial Judge had erred 1n giving
the- ihry sucth a direction, requiring a state of mind
Ebnéiderably less positive than heing certain or virtually
Certaiﬁ that the consequence would occur. lnstead the court
héld,{the jury should be 1nstructed that "... they are not
ent;tfed tQ infer the necessary 1ntention unless they feel
éﬁré Tthat death or serious bodily harm was a virtual
cehﬁainty (barring some unforeseen i1ntervention) as a result
of _ fhé ‘defendant’s actions and that the defendant

.épp(éciétEQ'that such was the case ..."+=%,

Spéﬁéér‘observes that Lord Lane (CJ did not go as far as to
Say.thét the trial judge should also direct the jury that 1f
the gccu5ed did foresee death or grievous bodily harm as

cerﬁaih or virtually certain, he should be held to be guilty

127. The defendant set fire to his enemy’'s house while she
) :was asleep. As a result of his actions, & child was
burnt to death. it was the defendant s contention that
“he set fire to the house Just to “wake her up and
frighten her'" and that he had no intention to kill.

128, ﬁhe trial judge told the jury to convict 1t they Tound
"‘jfﬁhat the defendant knew death or sericus 1nJury was
Lﬂhighly probable", and as a result the detendant was

. . convicted of murder.

l??fﬁl@Bb] '3 All ER 1 at 4. Leggatt and kennedy JJ
. .£oncurred 1n Lord Lame CJd’'s judgment.



ofijrQEr*??. Fhis decision 1s pralsed by Spencer as "very
wéltqme“, and he remarks that "... at last 1t 1s becoming
posSLbie to. give a simple answer to the question "What 1s

the -mental element 1n murder 72"+,

Notga}l the commentators share Spencer’' s enthusiasm however.
Halpiﬁ:makes a number of craitical observations regarding the
model direction proposed by Lord Lanet =, First, the

direction  ignores Lord Scarman’'s prohibition concerning

gﬁidefines in Hancock and Shankland. Although this
'brd%ibitioﬁ 1s not absolute, Yol 1t does forbid any
:Qéﬁeralisaflon' which curtails the use of the Jury’'s
’cémhdhisense' ~ such &s the ilimitation to cases of “vartual
Cérté;ﬁty' in Nedrick ..."+=5%, Secondly, the decision

'depakfs from the approach taken only four months earlier by
the'tourt Qf‘ﬁppeal 1tself 1in Purcell, which tollowed the

Hbﬁ€e -Df Lords 1n refraining from Qgiving a&a detailed

130{ J R Spencer "Murder 1n the Dark : A Glimmer of Light?"
e (1986) 45 Cambradge. law Journal 366. The court held
"that "... where a man realizes that 1t 1s for all
practical purposes inevitable that his actions will
. result in death or serious harm, the inference may be
irresistible that he 1ntended that result, however
.- little he may have desired or wish2d 1t to happen. The
-decision ig ore for the Jury to be reached upon a
“consideration of all the evidance ..." (cited at 367).

131, . Ibid 367.
W Halpin "Good Intentions” (1987) New | aw Journal.

K
96.
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:dihéﬁtionl$“. Thirdly, 1n the requirement of "virtual
‘Qékiéintyﬁi the court in Nedrick stipulates a higher degree
:D¥i¥brobabiiity before the inference  of 1ntention 1s
3pbé§ible, than the "highly likely" stipulated by the
‘gelfsame Court of Appeal 1n 1ts direction 1n Hancock and
Sﬁqﬁk]énd.u Although the direction 1n Nedrick purports to
%ﬁférbret»the law, there are no 1ndications 1n the House of
rLQrdé” déc151on in  Kancock and Shankland that a higher
ngfée.,df probability 1s required than was required 1n
‘ﬁbloney; in fact 1t 1s arguable that with the emphasis
-pléCedb dﬁ ‘the role of the Jjury’'s common sense by Lord

S;é?man; a lesser degree of probability may suffice ..."*7 =

134. Ibid. Lord Lane stated i1n Purcell ((1986) 83 Cr App R
© 45) "that "... You can only decide what his 1i1ntention
“was by considering all the relevant circumstances and
*im particular what he did and what he said about it

ﬂ...“ (at 48). This direction does not place any
. restriction on cases of "virtual certainty’ as does
L Nedrick, thus the Nedrick Judgment constitutes

. something of a wvolte face on the part of lLord Lane.
IL‘Halpin'(DEB) 114 nd4) remarks 1n respect ot the Purcell
“ direction that 1t 1is ‘“esoteric" and that “what is

relevant Qs presumably appreciated upon being initiated

)

i as a juror ...t

’135;‘Ha1pin (N132) 4&96. J C Smith, 1n bis commentary on

L Nedrick (19861 Croiminal Law Review /743 emphasises that
“the inferred intention 15 "meaningless", but takes

~ solace in the observation that the Jjury fto whom the
g‘”mystery“ of 1ntention cannot bDe revealed 15 at least
“ peing - informed as to "what is not 1ntention". Smith
,falso points out that there may be "... some confusion

" here with the problem of procf of i1ntention in 1ts
“strictest sense ...'".
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Sinte'Nedrick, a restrictive interpretation of i1ntention has
bééh{ifavouréd wn Grillickt™= and Hurket=7. Whether this
COQét%tutes the beginning of a jJudicial trend or 1% merely
fﬁrtbér evidence of the freedom whch Erglish judges
éfrbgéﬁe to themselves, Lo derive the rerminoleogrcal
disfinctions.whlch best serve the 1nterests of jJustice 1n
eéth?bértidular case, Can best be assessed 1n the light of
furfher case law. AN opportunity to clarify the position

léé,jGiJchk v West Nertolk and Wisbech Area Health

JAuthority (19867 AL 112. This case considered the
criminal litabilaity of a doctor who provides
"gontraceptlve advice as treatment to a girl under the
ége'of sixteen. [t appears trhrat some of the Law Lords

f@ere of the opinion that a doctor, who knew that giving
_\fjcontraceptive advice to a gir! under sixteen would
. 'encourage a man to have sexual 1ntercourse with her,
“would- not be guilty of abetting the offence, because
~her intention was to protect the girl, not to encourage

sexual i1ntercourse with her. The Law Lords were thus
 u5ing the word "intention" 1in the sense of '"purpose",
. and imposing a restrictive interpretation on
"“intention'". However, Smith and Hogan (n2l) 9S8 state

' that this case is an example of the use of the concept
o :of intention to do & Job for which 1t 15 not fitted.
~ They point out that "... the case envisaged 1n Gillick
" seems to have been, 1in substance, one ot necessity - a
”-minor'éncouragem@nt of sexual intercourse was a lesser
. “evil than an unwanted pregnancy 1n the young girl ...*
;(ibid). Thus the purpose of the doctor was, in
-essence, honourable. 'hey further state that it would
,;bé5better if the true reason ftor such a decision 1% -
‘:articulated. to avolid an undesirable distortion of the
" - . corcept of intemtion (ihad).

“.o.a - person commits an offence under sil(2) of the
- Protection from Eviction @&ct 1v7// when he does an act
with the i1ntent to cause a residential occupier to give
l‘,up the occupation of the premises. This was affirmed
‘although the performance ot the act (in casu the
Hustdrage of furniture 1n a bathroom) when done without
*{any such 1ntention would be a perfectly legitimate act
. bn the part of the landlord. The commentary on the
case interpreted the dictum as follows (at 841): e
‘the departure of the occupier must be the defendant’'s
S/ reason’ for doing the acts likely to interfere with
Tﬁfbeace or- comfort; 1t must WLe his purpose, motive or
/-object to get rid of the occcupier ...".

137. (19881 Crim LR 839 (CA). In this case 1t was held that



arose:. in Watker and Fiay less v a rase of attempted
mukdef**q. The defendants appeals=d on the grounds of a Jjury
misdiﬁection, claiming that the <trial Judge should have

followed the Nedrick model.

Thg:'tourt of Appeal rejected the appellants’ ground of
.abbeéi. “>1t held that the trial Judge was not equating
fgfesightvwith intent, but was 1 tTaclt merely saying that
“férésight was something Trom which the jury could 1nfer
ihtént{ '

... We do not accept that the reference to 'very

- 'high degree of probability’ was a misdirection.
" The truth 1s ‘e that once one departs from
) absolute certainty, there 1s bound to be a
. question of degree*®<. We oo not regard the

"difference of degree, 1f there 1s one, between
-~ wvery high degree ot probability on the one hand
-.and  virtual certainty on the other as beilng
sufficient to render what the recorder said a
.misdirection ... . Reading Lord Scarman’'s speech
1N Hancock and [reading] Nedrick we are not
. persuaded that 1t 1s only when death 1s a virtual
certainty that the Jjury can inter i1ntention to
"kill. Piroviding the dividing line between
. intention and recklessness 1s never blurred, and
”provided 1t 1s made clear, as 1t was here, that it
. Yis a gquestion for the Jjury to infer trom the
.degree of probabilaity 1n the particular case
whether the defendant 1ntended to k111, we would
"hot regard the use of the words very high ciegree
-,ibf-probability’ as a misdirection ...".

Althdﬁgh Lloyd CJ proceeds to stress that the jury should

ordinarily be instructed 3in terms of virtual certainty

138, (1990) 90 Cr App K 226 (CA).

139. The appellants threw their victim from & third floor
7 " .balcony. At their trial for attempted murder the judge
'idirected the Jury that they c¢ould infer i1ntention 1f
uﬁhere was a high degree ot probability that the vaictim
would be killed, and 1f the defendants knew '"quite well
. that in doing that there was a high degree of

. “probability” that the victim would be killed.

_fl40€1§mith and Hogan (nZ2l) 59 n4l make the same observation.
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ra{her’than high probability, 1t 1s clear that a direction
in ferms of a lesser degree of foresight 1s not necessarily
é"misdirection. Al though the basic approach may be
summarised as "... the greater the probability of the
‘consequence occurring, the more likely that it was intended
;Q;",/ihe’ tentative widening of the bounds of "intention"

@éy well be the precursor to a significant new development
in . the English law®=2?*

141. S G Griffin "Inferring the Requisite Intention to Kill"
©(1989) New Law Jourpnal 1637 criticizes the decision in

. Walker and Hayles as "... an excellent example of
Judicial misapplication ..." of the dictum in Nedrick,
“which "... was regarded as resolving the question of

. owhat state of mind could be inferred as amounting to
“intention ...".



RECKLESSNESS
Introdﬁction

ThéA term ‘"recklessness" has only comparatively recently
aEQu;red_prominence and some stability of meaning 1n English
crihinal law, although "recklessness" and 1ts derivatives
haye;been used 1n a large variety ot contexts by Parliament
ahd‘fhébcourtsl“z. As has been the case with the meaning of
intéhtion, there has been considerable controversy about
what;“recklessness” actually encompasses. This problem 1is
pérticulafly relevant 1n the light of the status of
récklessness as an alternative mens rea form to i1ntention

fbr»many crimes in English law.

.Aé early as 1843, the Criminal lLaw Commissioners elaborately
arngd the case for the assimilation of i1ntention and what
deld - be regarded in modern terms as subjective
Fééklessness. They "... included within the predicament of
wilful offenders not only such as directly intend to inflict

a particular injury, but also @&all such as wilfully and

knowingly incur the hazard of causing 1t, ..." except where
“g.; special Jjustification ... warrants the hazard incurred
T onaiam

l42.:E Griew "Consistency, Communicaticn and Codification :
" Reflections on Two Pens Rea Words" in P R (Glazebrook
(ed) Reshaping the Criminal Law (19278) 61.

143. Seventh Report., Parliamentary Papers (l84%) X1x : 22,
25  cited in  Griew (n142) 0. In respect of

- manslaughter, which for our purposes 1s the most
f_important area of application of the notion of

. recklessness, Griew (at 6&2) notes that although the
"language of recklessness had appeared in repor ted
manslaughter cases before 19237/; "... 1t had done so

" dirregularly and hardly ever as amounting to the key
‘that might solve the jury's problem; and 1ts use was

»aS impressionistic and unanalysed as that of the other
“varlied language 1in which Jjudges sought to convey to
Jjuries a sense of manslaughter as felony ...".

280
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In 1937, the House of Lords decided the important
mansiaughter case, Andrews v DPP*44, The facts of this case
related to death as a result of drivingt4*®=, The House

H

observed that 1t was difficult to visualize a case of

death caused by reckless driving in the connotation of that
term in ordinary speech which would not justify a conviction
of'manslaughter A However, 1t held that "... 1t 1is
perfectly possible that a man may drive at a speed or 1in a
manner dangerous to the public and cause death and yet not
be guilty of manslaughter ...*%7. Lord Atkin proceeded to
Eduate' "reckless" with a "very high degree of negligence

.;”543. This was the first influential and authoritative
identification of recklessness with an objective major
deQiation from the standard of the responsable man, 1e gross

negiigence.

This‘objective view of recklessness gained further currency
in-' Béteslq°, where Donovan J equated reckless with
”;afeless“. "heedless" and " 1inattentive to duty", and
hrdceeded to direct the jury that a person could therefore
be convicted of recklessly making a false statement although
- he honestly believed it to be true; a dictum confirmed by

the Court of Criminal Appeal. Williams 1s critical of this

144.. [1937] AC 576.

145.. The Jury convicted the accused after having been

' “directed that if the accused drove recklessly and in a
manner dangerous to the public and thereby caused
~death, he was qguilty of manslaughter. On appeal the
House of Lords sought to distinguish between
"recklessly'" and "in a manner dangerous'".

146.°[1937] AC 576 at S83.

147;‘fbid 584.

148, Ibid 583.

149;;The case was reported in [1952] 2 All ER 842 as R v

. Bates and (on appeal) in [1953] 1 WLR 77 as R v
" Russell.



liﬁe:of.reasoning. He remarks that if the judges are right,
fecklessness becomes merely an otiose synonym for negligence
in. general, thereby disturbing the established meaning of
"recklessness'"*®?, "Recklessness'" 1s given a meaning for
wﬁich there 1s already an accepted term, and is deprived of
a’meaning for which there 1s no other single word*®?1, He
tﬁus states unequivocally that "... inadvertent negligence
is not a form of mens rea, because it is not, by definition,
é Astéte of mind ..."*+%=, This criticism was to assume
pafticular significance in the 1light of later developments

in relation to recklessness.

150. G Williams "Recklessness in Criminal Law" (1953) 16
o "Modern Law Review 234 at 235 remarks that the term
"recklessness" was implicitly defined in the context of
deceit by Lord Herschell in Derry v Peek (188%) 14 App
Cas 337 at 364, 367, 374. “... Recognizing that deceit
~can be committed recklessly, he laid it down that
deceit cannot be committed by inadvertent negligence,
even though gross. Lord Herschell said: "To make a
. statement careless whether it be true or false, and
“ therefore without real belief in its truth, appears to
"me to be an essentially different thing from making,
-through want of care, a false statement, which is

" nevertheless honestly believed to be true ...".

151. Williams (1bid) also criticizes the decision for

- .creating a difference of terminology between civil and

" criminal law, making the meaning 1n crime more severe

.than 1in tort, and by Jjudicial construction creating a
‘new offence not requiring mens rea.

152, Ibid 236.
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“Subjective" Recklessness

In 1957, in Cunningham*==, the Court of Criminal Appeal
handed down a decision which was to become the locus
classicus of subjective recklessness 1in English law. A
gdnviction on a charge of contravening s23 of the Offences
against the Person Act 1861 (maliciously administering a
noxious thing so as to endanger life) was quashed, on
appeél, because the judge directed the jury that "malicious"
merély meant "wicked". The Court of Criminal Appeal then
proceeded to quote with approval the principle first
propounded by Kenny 1in 1902:

"In any statutory definition of a crime ’'malice’
must be taken not 1in the o0old wvague sense of

‘wickedness’ 1in general, but as requiring either
(1) an actual intention to do the particular kind
of harm that in fact was done, or (11)
recklessness as to whether such harm should occur
or not (ie the accused has foreseen that the
particular kind of harm might be done, and yet has
gone on to take the risk of 1it). It is neither
*.limited to, nor does it indeed require, any 1ill-
" will towards the person injured ..."%+24,

Thus, as Smith and Hogan observe, the Court of Appeal in
‘CUnnjhgham held that (in cases requiring "malice") "... 1t
biS‘not sufficient that, 1f D [the defendant] had stopped to

thihk, it would have been obvious to him that there was a

153. [1957] 2 QB 396. In this case the defendant tore a gas

' ‘meter from the wall of a cellar of an unoccupied house
in order to steal the money from 1it. He left the gas
.gushing out; it proceeded to seep into a neighbouring
house and was 1inhaled by the occupant, whose life was
endangered.

154. Cited in Smith and Hogan (n21) 62. The court thus
o equated the word "maliciously'", used 1in a statutory
crime, with foresight of consequences. Applied to the

"facts, this meant that the accused was not guilty

~unless he knew at the time of tearing off the gas
meter, or leaving the broken pipe with the gas
escaping, that it might be inhaled by someone.



-riskL; He must actually know of the existence of the risk

and deliberately take it ...":1®S,

The .

.subiective notion of recklessness, embodied in the

foreéight requirement, was the accepted interpretation of

reékléssness at the onset of the 1970 'g*%=, This was

tonfirmed by the Law Commission in 1ts Report on Criminal

155. .

Ibid. In Mowatt [1967] 3 All ER 47 (CA), the Court of

.Appeal 1interpreted the phrase "... particular kind of

=harm ... in the Kenny quote in Cunningham and held
'that it was unnecessary that the accused should have
. foreseen that his unlawful act might cause physical

harm of the gravity described in the section 1in issue

"~ 520 of the Offences against the Person Act of 1861,
- that 1s, a wound oOr a serious 1njury. It was
~. sufficient that he should have foreseen that some

physical harm to some person might occur, albeit of a

" minor character.

156,

The courts did lapse into objectivity on occasion

however. A good example of such a reliance on

reasonableness rather than actual realisation of risk
-1s Lamb [1967] 2 QB 981. Lamb had a revolver with two

bullets in 1t. He had ascertained that neither bullet
was- 1n the chamber opposite the barrel and so was of

~the opinion, as was his friend, that it was safe to
"pull the trigger. Thus, in the course of jesting with

each other, Lamb pulled the trigger, and unfortunately,

“killed his friend. Neither was aware of the fact that,

when the trigger 1is pulled, the cylinder containing the
chambers rotates clockwise before the firing—-pin

'strikes. Lamb thought that the cylinder revolved after
"a bullet 1is fired, when 1in fact it revolves before

~firing. Lamb was convicted of manslaughter, but his
‘f_conviction was overturned on appeal on the grounds of
- . misdirection. It is significant though that Sachs LJ,

" on appeal, said obiter that "... it would, of course

have been fully open to a Jjury, 1f properly directed,

- to find the accused guilty, because they considered his
f view as to their being no danger was formed 1in a

"

‘criminally negligent way ...". However Williams (n34)

100 states that "... to convict him of such a serious
offence as manslaughter on these facts (as apparently

he could have been convicted on a proper direction) was

"_an over—assessment of his degree of fault eee'e

Williams favours a restriction of manslaughter

"~ convictions to cases of subjective recklessness.

284
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Démagé1°7, in which it was stated that the mental element of
interpreted in Cunningham was satisfactory*®3, Parliament
adbpféd this proposal in the Criminal Damage Act of 1971.

fUanrtuﬁately no definition of recklessness was provided.

The -underlying reason for this omission may go beyond

dgfi;ient drafting, and may be epitomized by Lord Widgery

LQfétSiatement in Cato*®7: "... After all, recklessness 1is
a.pékfectly simple English word. Its meaning 1s well-known
and it5ié in common use. There 1is a limit to the extent to

'whith the judge in the summing-up is expected to teach the

jQﬁY‘the use of ordinary English words ..."%®%,

The‘Court of Appeal attempted to clarify recklessness in the
.ﬁbﬁtéxt of manslaughter in Stone and Dobinson*®*. However,
it éeems that this analysis served to compound rather than
Fé;olVe the problems created by cases such as Andrews and
Cafpfﬂ Two states of mind were cited by the Court as
examples of recklessness: (1) indifference to an obvious
figk;: and (11) appreciation of the risk coupled with

deterdination to run 1t nevertheless. Although the court

157. Law Com. No 29 (1970), confirming proposals in Working
<. Paper No 23 (1969).

l583'ﬂ,.; They proposed only that 1t be ’“expressed with
.- .greater simplicity and clarity’ and that this should be
“.-achieved by wusing ‘intentionally or recklessly’ in
_vpiace of the archaic and misleading ‘maliciously’
“(Smith and Hogan (n21) 63).

159.°[1976] 1 WLR 110.

160, Ibid 119. This dictim has been criticized by Brady as
: ﬁinadéquate"; and as he points out, i1t 1s all the more

: surprising since the trial Jjudge 1n Cato equated
recklessness with gross negligence, thereby obscuring

- the distinction between subjective and objective
“liability ((né8) 382).

ibiﬁ‘ﬁ;?77] OB 354. The case concerned manslaughter based
‘. on "gross neglect amounting to reckless disregard" for
‘the health of the victim. (Brady (né8) 385).
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held}ihét.”mere inadvertence'" was 11nsufficient to constitute
Eefklgsshess, 1t should be noted that (1) does not require
actual foresight of a risk, only a failure to advert to an

obvious risk*»==,

The behpulum swung back to entirely subjective recklessness
iﬁfﬁfiggsl°3. The Court of Appeal held that "... a man 1is
feck}ess in the sense required when he carries out a
deliberate act knowing that there 13 some risk of damage
résultiﬁg from that act but nevertheless continues 1in the
peffofhénce of that act ..."*+=%, However 1n Farkerte®, the
Court'. Df"Apbeal, whilst acceptaing that the presence of
Subjé;tive recklessness implied culpability, added an
arfefnétive to "knowing" 1in the form of "... closing his
mihd«to~the obvious fact that there 1s some risk ...". This
D% ..course 1s a return to the exposition in Stone and
. quinéon, and may be criticized on the same basis, for
lerfing. fhe distinction between a subjective and an

objective élement.

162,>Brady'1b1d. The decision further fails to make any
" "reference to Cato. Griew characterises the result of
+:the decision as follows: “... that the Court of Appeal

lhés_its own sense, however 1nadequately stated, of what
the word ‘recklessness’ means when used specifically
.for the purpose of manslaughter, but that there 1s no
need to let the Jury into the secret ..." ((Nnl42) 63).
163, [19771 1 ALl ER 475,

164. Ibid 477.

165.'[19773 2 All ER 37. The 1ssue 1n this case was whether
" 'the accused was liable for criminal damage in breaking
u“@ telephone receiver. Having been frustrated by a

series.of unhappy events, Parker, upon discovering that
‘a public telephone was not 1in working order, twice

“smashed the receiver down onto 1ts «cradle. The

receiver was damaged. 1t appeared from the evidence
-ﬂhbweVer that the accused did not consider the
~.likelihood of the telephone heing damaged, and was

"simply reacting to his feeling of frustration.
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Iﬁfﬁl978 the Law Commission added its support to the
subjective recklessness test first advocated in Cunningham
HbygsireSSing the foresight requirement in 1its standard test
 fdﬁ reck1e55ne55 as to results - "... Did the person whose
\téhdpct is in issue foresee that his conduct might produce
'ihé,result,and, if so, was it unreasonable for him to take

the risk of producing it? ..."ies,

.iHSStephenson1°7, the Court of Appeal in 1979 handed down a
deéision which has come to be regarded as the apogee of the
‘nqtion.‘of subjective recklessness. The accused was
‘cdﬁQicted of arson in terms of sl1(l1) of the Criminal Damage
,Act;i9711°5, after lighting a fire in a haystack. Though
anfﬁréasonable person would have been aware of the risk,
_Stéﬁhenson was suffering from schizophrenia and therefore
.méyfhotbhavebadverted to the risk. He appealed, inter alia,
§ﬁ tbe basis that the judge had misdirected the jury on what

.;onstituted recklessness.

ThéﬁljUdgment of Geoffrey Lane LJ in the Court of Appeal

‘emphasized the subjectivity of recklessness:

166. The Law Commission : Report on the Mental Element in
Y Crime (1978) No 89. In respect of recklessness as to
. - circumstances, the Law Commission held that the
- standard test is * Did the person whose conduct 1is
."in issue realise that the circumstances might exist
.. and, 1if so, was 1t unreasonable for him to take the
. risk of their existence? ...".
j1¢7;"f1979] GB 695; [1979] 2 All ER 1198. The accused was a
. .. tramp, who took shelter in the hollow of a haystack.
-~+"As  he was feeling cold, he 1lit a fire. The haystack
3&;caught alight and was damaged.

"leﬁjThe judge directed the Jjury that a person who without
:F;lawful excuse destroys or damages another’'s property
.- was "reckless as to whether any such property would be
" destroyed or damaged'", for the purposes of sl1(1) of the
1971 Act, if he closed his mind to the obvious fact of
risk flowing from his act, and that schizophrenia might
" be a reason which made a person close his mind to the
" obvious fact of risk.



"... A man 1is reckless when he carrlies out a
deliberate act appreciating that there 1s a risk
. that damage to property may result from his act.
"Lt 1s however, not the taking of every risk which

. could properly be classed as reckless. The risk
must be one which 1t 1s 1n all the circumstances

" unreasonable for nhim to take ..."+te%,

Therefore 1f, because of his schizophrenia, the accused had
hbtfréaliséd the risk of damage to the haystack, he was not
kékkleSs. Since the trial judge had not instructed the jury
tO fhi5 effect, there was a misdirection and the conviction
wgsﬁQUashed. This torm of recklessness 1s apparently still
fhgwhens rea required for crimes which must be committed
MQlitjously. However, with Jlimited exceptionst”«, the
Dbjé&tive approach was to attain precedence 1n the courts

lfrom‘this point onwards.

169. Clarkson and Keating summarize the double test 1mposed
) by the subjective approach 1n describing the definition
. of recklessness, both as to consequences and
- “circumstances:

(1) whether the defendant foresaw the possibility of
.-the consequence occurring; and

(2)whether it was unjustifiable or unreasonable for him
to take the risk.

" WHether a risk 1is Justifiable or not depends on
... 'the social 1mportance of the acts and on the chances of
. the forbidden consequence occurring ..." ((nl&6) 177).

17Q..These "exceptions', where the subjective test of
. 'recklessness was applied, 1include A v Mullins [1980]
Crim LR 37, which dealt with the same offence as

' Stephenson and Flack v Hunt [19801 Crim LR 44, where

the Divisional Court applied this test in respect of a

~ ~.charge of malicious wounding contrary to s20 of the
.. Offences against the Person Act 1861.
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“Objective” Recklessness.

Duff¥7i identifies the cases of Murphy*”= and Sheppard*?= as
ﬁé}kihg thé beginning of the retreat from subjectivism. In
ﬁufphy,'which concerned a reckless driving charge, the Court
of ;Appea1 -held that someone drives recklessly 1if he
”déliberately disregards'" that obligation or "is indifferent
wﬁéther’he does so or not" and "thereby creates a risk of an
étﬁident which a driver driving with due care and attention
would: hot_ create"*74, This seems to be an attempt to
inclgde the grossly negligent driver within the bounds of
retkiessness. Duff characterises such a driver as having no
mofé than latent knowledge of risk, having no explicit or
téﬁif knowledge of the specific risks which he creates,
alﬁhqugh he would be aware of these risks were he attending

pkqperly to his driving*7=,

Shepbard, decided in the House of Lords, related to the
wilfUl-neglect of a child by his parents*7e, Al though the

171. R A Duff "Caldwell and Lawrence : The Retreat from
© . .. Subjectivism" (1983) 3 Oxford Journal of Legal Studies

77

172. [19801 GB 434.
173, [1981] AC 394.

174..[1980] QB 434 at 440. The court had held that "... a
‘driver’'s recklessness depends, not on whether he
~*. 'appreciated and consciously rejected a risk’ or
";fCDntemplated' the consequences of his driving, but on

~his 'mental attitude’ to the obligation to drive with
- _dUe care and attention imposed by s3 of the Road
" Traffic Act 1972.

175 Duff (n171) 80.

'176. The House of Lords held that a parent who 1s to be
‘- found guilty of the wilful neglect of a child must not
- only fail to provide care which is in fact, or which a
_” prudent parent would see to be, necessary for the
“-'child’'s welfare: for the neglect to be wilful the
<2 parent must at least be reckless of the risk to the
" 'child which that failure creates. (Ibid 81).
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fehdr;pf the Jjudgment was initially subjective, 1t diverged
frdh?subjectivism "... by denying that recklessness in this
cohtéxf need involve any awareness ot a risk to the child at
tﬁéf:time of the actus reus ..."*+*77, Duff submits that
Sheppard is authority for the view that a court may hold a
péf@nt.to:be reckless as to an actual risk to his child,
éiﬁhéﬁgh unaware of any risk, 1f hi1s unawareness 1s due to
hiq‘indifference to the child s welfaret?S. He savys that 1t
Séémé.that the court extends liability for recklessness to
ﬁhe :negligent defendant by "... holding that a reckless
abéﬁﬁ‘need only have the latent knowledge which would enable
him ﬁo notice that risk 1f he applied that knowledge to his
5ré§éﬁt case ...'"*7%, Both Murphy and Sheppard fail to
pro&ide» extensive clues as to how to identify and
charaﬁterize the requisite indifference to risk, but 1t 1is
.éﬁééf- that neither requires that such indifference need

involve "any conscious risk—taking*®=,

Tﬁe:tautiOus objectivization of the test for recklessness in
' Nurﬁhy and Sheppard, proved to be a harbinger of two
détiéions which completely changed the law 1n relation to
thejméaning of recklessness. This occurred on the same day
iﬁ'f;éel Qhen the House of Lords, led by l.ord Diplock,

décided Caldwell*®+i and Lawrence+s=z,

 ¥%?QiIb1d 82.

178." Ibid.
1%95?ijd 84.
iao!;fbid 85.
1é;;f[1982] AC Z41.

182.-[1982] AC 510.



R v Caldwell [1982]1 AC 341 : R v Lawrence [19821 AC 510.

The defendant in Caldwell had been charged with arson in

» térms‘ of  section 1(1) and 1(2) of the Criminal Damage
ﬂlﬁétlgﬂ. "vafter the conviction 1n the trial court was
‘dQérturned by the Court of Appeal, the case was brought
pefore the House of Lordst®=+. Lord Diplock delivered the

Amaj@fity'judgment, during the course of which he laid down a
 new‘-te5t of recklessness: "... In my opinion, a person
-ChérQed with an offence under section 1(1) of the 1971 Act
'is.ryreckless as to whether or not property would be
{deétrqyed or damaged’ 1f (l) he does an act which 1n fact
'_cfééies an obvious risk that property will be destroyed or
damqged'ahd (2) when he does the act he either has not given

any -thought to the possibility of there being any such risk

©183. .The . defendant, who had done some work for the owner of
~. . a hotel as the result of which he had a quarrel with

him, got drunk and set fire to the hotel as an act of
_"revenge, The fire was discovered and extinguished
ijefore serious damage was caused and none of the ten
:'guests in the hotel at the time was 1injured.

-1845 The defendant pleaded quilty to the lesser charge of
- . 'intentionally or recklessly destroying or damaging the
‘property of another, 1in terms of sl1(1), but pleaded not

oguilty to the more serious charge, under sl1(2), of
‘damaging property with the 1intent to endanger 1life or
‘being reckless whether life would be endangered. He

claimed that he was so drunk at the time that the
- thought that he might be endangering the lives of the
lipéople in the hotel had never crossed his maind. The
-trial judge directed the Jury that drunkenness was not
" a defence to a charge under s1(2) and the defendant was
7 convicted. On appeal, the Court of Appeal quashed the
~conviction on the charge of contravention of sl1(2), on
‘the grounds that the offence reguired specific intent
“and that drunkenness could be a good defence thereto.
‘The Crown appealed to the House of Lords, which ruled
" that, 1n order to decide whether drunkenness was a
~defence to a charge under s1(2), 1t was necessary to
determine the precise meaning of the term
"recklessness" as employed i1n that section.
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dﬁ has recognized that there was some risk 1nvolved and has

'honé the less gone on to do it ..."+==,

'Thus‘the House of Lords discarded the accepted subjective
_test 6f recklessness which involved the "unjustified taking
Qf'a foreseen risk ...". Lord Diplock gave a number of
:rgésons in support of his test. First, he rejected the
érgdmént that the formulation of recklessness i1n Cwunningham
Qas:meant to be exhaustiver®=, Al though of the opinion that
maiicé, aé used in the Malicious Damage Act 1861, signified
ﬁrécklessnéss, Lord Diplock deemed the proper 1nterpretation
Ao}‘Erofessor Kenny's statement (which provided the basis of
Cbﬁningham) to be that when Kenny defined the meaning of
 malité as intention or recklessness, he was compelled to
réétfict the meaning of recklessness accordingly?*®”. Lord
biploék therefore regards recklessness as extending from
'“;.;“.cases of actual foresight to cases of particularly
wroﬁgful’inadvertence ...", and treats malice as referring

Aonly to that aspect of recklessness that requires advertence

ie subjective recklessness+ss, He selected the wide
dictionary definition to describe the bounds of
recklessness, thus 1mputing to 1t such values as "...

%careléss, regardless or heedless ©of the possable harmful

conséquences of one's acts ...", which encompassed a wider

185. [1982]1 AC 241 at 354. Lords Keith and Roskill
: -concurred in Lord Diplock s Judgment, while Lords
Wilberforce and Edmund-Davies dissented.

viﬁﬁf L H Leigh and J Temkin "Recklessness Revisited" (1982)
.45 Modern | aw Review 198 at 199.

_187}>M J Allen "Recklessness and lntoxication 1n the House -

~of Lords" (1981) 32 WNorthern lreland Legal Quarterly.
373 at 377.

198;‘Leigh and Temkin {(n186) 199, who regard this
: ’L'interpretation as a "complete distortion".



_kéngé'bf mental states+®~, Professor Kenny’'s definition was

_fhefefore discarded.

Aéollowing' on l_ord Diplock’ s dictionary definition of
 rE&klé5sne5s, 1t seems clear that "... where recklessness 1is
'used, and not some near synonym, 1t comprehends cases where,
iif thbught were given to the matter by the actor before the
:act Qére done, 1t would have been apparent to him that there

‘was- a’'real risk of harmful consequences ensuing ..."%%%2, As

'Leiéh “and. Temkin point out however, viewed 1in this way
.‘Eéckléssness could hardly be distinguished from
ﬁégiigence*ql. Lord Diplock does distinguish between the
t@o vmental states however, on the basis that the risk

required for recklessness must be obvious.

A second reason for the Caldwell test, 1s that Lord Diplock
Jtpnéidered the two states of mind encompassed in his test,
zyi;ﬂforeéight of risk and failure to consider the question
:whether there might be a risk, as equally blameworthyt7=,
}Lord'ADiplock further rejlected the test of recklessness
‘Cbntained in the Malicious Damage Act 1861 as constituting a
pfméticu}ogs analysis" of a "marrow dividing line" by the
ijhy; whereas in fact, for the purposes of a statutory
;Q}fente of damage to property, the distinction between an
'adyertent state of mind and the 1nadvertent state "... would
ﬁpdtibe a practicable distinction for use 1n a trial by Jury
'ﬁ;ﬁyf:  _It‘ was Lord Dipiock’'s submission that 1t was not
:feésible (by reason of the 1nherent difficulty of the
Vd@stinction) to expect the Jjury to decide whether or not an

;éccuséd had actually foreseen the risk of the harmful
1fié§,.A11en'<n187) 377.

-fiéo. Leigh and Temkin (nl186) 200.

ilq;gifﬁid.

:ﬁ;QQ; Allen (nl187) 377. Allen regards thise approach as
Cn "movel" and '“strange'.
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'tphéequen;es of his acts, and that his test would remove
‘thig difficulty+*7=, A fTinal argument by Lord Diplock 1in
Supbbrt of his test was that the 1971 Act purported to
vfeyiée the existing law 1n relation to offences of damage to
pfabérty and not to perpetuate 1t; therefore, he asserted,
thefterm "reckless" used 1in the act ought to be given 1ts
‘ordinary meaning and not be 1nterpreted as a legal term of
'acfPW?th a more limited meaning*7. This was 1n accordance
‘Qifﬁg'his view that recklessness does not have a limited

legél'meaning.

Lord'Diplock'g reasoning, outlined above, has been severely
cr;ticized both by writers and by the minority Law Lords 1in

>Ca1dw911. 

Lawrehce related to a charge of reckless driving and arose
'DusOf'the death of a woman pedestrian*“=, A conviction 1n
"theitrial court was quashed by the Court of Appeal*®=, who

;erfified three points of general public importance:

193, Ibid.

@Qﬂ,vjbid 379. Allen regards the validity of this argument
‘ -as highly questionable.

,LQS,iThe' accused was riding his motor cycle along a busy
’ street 1n an urban area, subject to a 30 mph speed
slimit. He ranm 1into and killed a woman pedestrian who
“was crossing the road, and was consequently charged

“+with causing death by reckless driving, contrary to si
"~ of the Road Traffic Act 1972 as substituted by s50(1)
'of the Criminal Law Act 1977. The sole dispute of fact
'“.at the trial was the speed at which the motor cycle was

travelling: the prosecution’'s case was that 1t was
being driven at between 60 and 8O mph and probably near
i to the latter; the defence claimed that the speed of

f}the motor cycle was no more thanm 30, or at most 40 mph
‘- and probably near to the former.

l?b} In the trial court, the Jjury convicted on a majority
wverdict, but on appeal the conviction was set aside as
unsafe and unsataisfactory on the ground that the
EJudge‘s directions on recklessness were unclear.
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“:(i)fywas‘ mens rea 1nvolved 1in the offence of driving

”fé&kléssly?
1(ii5»1f ves, what was the mental element required?

'(iii) Was the [trial court direction] a proper direction on

7§?CHérge‘of driving recklessly??

anappeal to the House of Lords, all the Law Lords agreed on
{thé‘answer to the three questions. This 1s very significant
fif'bne accepts Williams’' assessment of the case. He is of
fthe}view that even though some passages purport to do little
“more  than apply the principles stated in Caldwell to the
_dffehce of reckless driving, 1in fact the decision in

uLéwréncevgoes much further than Caldwell*=7,

;Loﬁq Diplock, who once again led the court, adopted similar
-féésobing to that which he had exployed in Caldwell. In
ffaft}:jhe referred to Caldwell 1n stating that, as the
’édjective "reckless" had not acquired a special meaning as a
:ledalhterm of act 1in the sphere of criminal law, the same
husf?be true for the adverb "recklessly" as used in the Road
foéffic Actr==, He proceeded to identify two differences

fbétweenvthe application of "reckless" in the Criminal Damage

1197. G Williams "Recklessness Redefined" (1981) 40 Cambridge
. Law Jaurpnal 252 at 272. He analyses the underlying
~motivation for the decision 1in Lawrence as being "...

i?to ensure that young tearaways and others who drive
cars or motor cycles disgracefully will not get off a
1'charge of reckless driving by saying that they were

- perfectly convinced that their manner of driving

. presented no danger, because they were so clever that

- “they could always avoid a mishap ...". He continues,

. ‘that "... the object of the offence of reckless driving
is to catch the driver who flagrantly disregards rules

- of prudence, whatever he may think about the safety of

" his behaviour ...", and, consequently, "... this object

-~ would be frustrated if recklessness were given a

‘subjective meaning ...".

198, Allen (n187) 385.
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_Acf%i§71 and the application of "recklessly" 1in the Road
Traffic Act 1972:

(l}fﬂUnIike the act of driving a motor car, the actus reus
df:thefCriminal Damage Act, the physical act of destroying
Qf}damaging property belonging to another, 1is 1in 1itself a

to#f%qq.

f?lﬁ;ln- the Criminal Damage Act 1971, sl contains a
défiﬁifion of the mens rea of the offences stipulated in the
Atf}: viz "... being reckless whether particular harmful
'CQHééquences would occur ..."; the Road Traffic Act 1972
vieé&es the "... possible harmful consequences of which the
dFiVek must be shown to have been heedless ..." to be

implied‘from the use of the word "recklessly" itsel =<,

»ThQé'the actus reus of the offence 1s driving a vehicle in a
WaYZthch pfesents a real risk of harmful consequences; it
réfng‘td the standard of driving. On the question of mens .
FeéLFLord Diplock applied the (Caldwell test. The House of
Lo}ds in. Lawrence therefore held that on a charge of driving

feékléssly, a jury must be satisfied of two things:

“Firsﬁ; that the defendant was in fact driving the vehicle
in.suth.a manner as to create an obvious and serious risk of
téQéfng physical 1injury to some other person who might
hapﬁén to be using the road or doing substantial damage to
prbpéFty;‘.and second, that in driving 1in that manner the
défehdaht did so without having given any thought to the

bbséibility "of there being any such risk, or, having
199;‘[L981] 1 All ER 974 at 981.

200. Ibid. Lord Diplock regards "recklessly" as descriptive
' <of a physical act, such as driving a motor vehicle,
"“which can be performed in a variety of different ways,
-some of which entail danger and others not, and which

. refers. "... not only to the state of mind of the doer

"~ of the act when he decides to do it but also qualifies

'}the manner in which the act iself is performed ...".



récoghized.that there was some ri1sk 1nvolved, had none the

less gone on to take it ..."=%.,

Thé‘Hpuse of Lords therefore affirmed that 1nadvertence to
aﬁxbeious_risk suffices for liabilaty. Lord Diplock uses
the phra5e "obvious and serious" to describe the necessary
risk‘.involved, as opposed to the use of "obvious"” in
_C&JBW?J!.”ilt is apparent from tawrence, however, that the
Houée--of Lords favoured an entirely objective test for
fefkléésnésé, ie the prosecution merely had to prove a
dgyiaﬁion from the reasonable man standard 1n order to
CQhVidt; 1t was not necessary to traverse the question of

fbrésight.

Caldwell and Lawrence have been severely criticized by many
wriferé for ‘"redefining recklessness'"="=, both for the

cohféﬁts of the new definition arnd the manner 1n which 1t

was' achieved. Critics point out that the 1ssue to be
decided was one of bhuge significance for criminal
résponéibility “... recklessness 1s a key concept, whose

oufér> boundaries frequently mark the difference between

liab;lity and no liability ..."==w=, With this caveat 1in
midd;“:the"ckiticism of Lord Diplock’'s drafting of a new

notion of recklessness may be examined.

Tﬁé’iHQQse of Lords has been criticized for espousing an
iﬁtefpfetation of "reckless" which 1s "... totally contrary
'tdfitg’understood criminal meaning, the intention of the Law
Qbm@ission" and the intention of Parliament o . E=mES

Préyiduslyjthe Law Commission had defined "recklessness" in
201." Ibid 982.
202. This is Williams® terminology (n197).

203ﬁjA'T H Smith "Law Reform Proposals and the Courts”" 1in
27 Dennis (n126) 49.

'204. Allen (n187) 379.



éuch é way as to place a subjective gloss on the term=<=,
As'acknowledged by the Court of Appeal in Stephenseon, this
iS'thé 5eﬁ5e that the draftsman must have had 1n mind when
he.drafted the Criminal Damage Act=®e, Yet Lord Diplock, 1in
thé ~course of his argument, makes no mention of this
obsﬁacle to his conclusion. Thus 1t appears that he has
tkeateq a definition of recklessness at odds with the pre-
éxistihg authorities, which seems to border on the

unconstitutional==7,

fhe test for recklessness propounded by Lord Diplock has
béeh‘cfiticized on a number of grounds, 1in particular for
its'expansive_nature (in comparison to the restricted test
Dfxthe”Law Commission) which has resulted 1n an extension of
the. ambit of criminal liability 1in respect of unforeseen
Cdnséquences. On account of the objectivity of the Diplock
téﬁﬁ; -academic commentators have sought to lessen the
Qérteived' damage done thereby. Some writers, 1ncluding
Alléﬁ,"have suggested that the decisions 1n Caldwell and
Lawrence should only be authoritative i1in the context of the

respective crimes of criminal damage=+~® and reckless
205. In its Report on the Mental Element in Crime (Nnl166).

206,,AS Geoffrey Lane LLJ (as he then was) held: "... We
SR wish to make 1t clear that the test remains subjective,
.that the knowledge or appreciation of the risk of some
.-damage must have entered the defendant's mind even

‘though he may have suppressed 1t or driven 1t out ..."
([1979]3 QB 695 at 704).

207. "... It seems to me that, in redefining the limits of
" criminal liability in this way, his speech borders on
. the unconstitutional. Parliament, advised by the Law
- Commission, had chosen the point at which 1t thought
that liability should attach. For all the reasons
‘given by l.ord Kilbrandon in Lynch it really 1s not for
the courts, however elevated, to extend the limits of
~ the ‘criminal law beyond the point at which they have
. - been set by the body constitutionally entrusted with

-~ the task ..." (Smith (n203) 50).

208. Allen (n187) 380.
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‘drivingzmg; Others have attempted to limit the objectivity

of’thé proposed test by placing a subjective gloss on Lord

Dipiock‘s judgment in Caldweli! (which was adopted in
Lawrerce) . The key passage 1n support of this
intérpretation is Lord Diplock’'s reference to "... failing

rtoigiye any thought to whether or not there 1s any such risk
'inltircumsténces where, 1f any thought were given to the
matter, it would be obvious that there was ..."=%*,  This
.péssagé héé been 1nterpreted as creating a conditional
Subje;fivity in the requlirements tor recklessness in
4Cadee]l, with Williams holding that an agent 1s reckless as
td'g ﬁisk of which he is unaware only if that risk would be
DbQiDQS} not Just to a reasonable man, but to the agent
ﬁimsélf if he gave any thought to the matter=:+:t, McEwan and
Robilliard endorse this interpretation 1n outlining their
sgpboft for the Diplock test for recklessness=+=. Writers
such}as Leigh and Temkin, whilst agreeing with Williams,
stéte that the critical consideration 1s the capacity of the
accUSéd to have appreciated the risk had he thought of it
when caim and sober=*t¥*, Syrota comments that an accused who
cah-prove that he was 1ncapable of appreciating the risk of
‘his actions, by reason of factors such as excitement, rage
Qf‘éxhaustion, 15 entirtled to be acquitted=+=. Griew offers

esSéhtialIy the same argument, suggesting that factors such

20#;,J¢1d 387.

2;bff[1982] AC 510 at 515 F.
2ilitwilliams (N197) 268-70.
2&25 M¢Ewah and Robilliard (n78) 281-6.
Qisg‘Leigh and Temkin (n186) 204.

214: G Syrota "Recklessness and Caldwell" (1981) Criminal
T Law Review 658-60.
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aé-éﬁbck, stress and fatigue should be stressed on the basis

that those do not warrant censure<+®,

It cérfainly seems, as Nelken observes, that jurists "...
aré  Sﬁrely right to fear the encroachment of Jjudicially
de%inéd terms of attributed responsibility in the criminal
law".,h“zlb. However the suggestions regarding the limited
objeCtivity of Lord Diplock’ s judgment are, 1n the light of
recent "developments, of purely academic interest. The
fuffﬁék' development of recklessness 1in English law will
shprtlx be examined. However, before leaving the cases of
Cajdwell and Lawrence, one further matter bears some

Consideration at this point.

Despite the unrestrained objectivity of Lord Diplock’'s test
fbkiﬁécklessness in Caldwell and Lawrence, it appears that
hé léft some scope for the existence of a Jloophole within
hi§; te§ﬁ: a defendant may have given thought to the
likelihood of the risk occurring and decided that the act
wbuld be safe. Thus “"subjectivism still reigns" in terms of
oné iparticular set of circumstances, within Diplock's
rétkléssness test=*7., This is i1n accordance with his stated
viéQ“fhat the state of mind of the defendant needed to be
préved‘for recklessness=*+9. The defendant must have given
thought»to the possibility of the existence of the risk -
both are regarded as mental states by Lord Diplock=+7, It

fpllbwé that an accused could only avoid liability if he

215.°E. Griew "Reckless Damage and Reckless Drivimg : Living
with Caldwell and Lawrence" (19831) Criminal lLaw Review
742 at 747-8.

216. D . Nelken "Critical Criminsl Law" (1987) 14 Jourpal of
" Llaw and _Sncgiety 105 at 110.

217, Williams (n156) 107.
218. Smith and Hogan (n21) é&4.

219. Ibid.



.;.‘Has given thought and has decided that there 1s no risk
[@f'degligible riskl (whether because the act was i1nherently
séfé dr because he has taken sufficient precsutions to make

It safe) ===,

Smith -and  Hogan point out that the so-called "lacuna" or
ﬂjb@bhole” in the proposed test 1s an essential part of Lord
Dipioﬁk's theory, "... for, 1f the lacuna were filled and D
héld iiable where he has given thought, 1t would no longer
'be‘pdésible to maintain that a state of mind must be proved
Q;LLQQE. The state of wmind of the defendant would be
imhafefial, as proof that his conduct constituted an obvious
and»éérious risk would suffice for conviction on the grounds

of recklessness.

220. Williams (nl156)  107. It 1s the defendant's
.. " responsibility to introduce this argument, as Lord
Diplock stated 1in Lawrence: “,.. 1f satisfied that an

‘obvious and serious risk was created by the manner of

- the defendant’'s driving, the jury are entitled to infer

. -that he was in one or other of the states of mind

'%equired to constitute the offence and will probably do

--.’so, but regard must be given to any explanation he

gives .as to his state of mind which may displace the
“inference ..." ([1982]1 AC 510 at 9535 H).

‘221;_Smith and Hogan (nZl1) 65.
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THE DEVELOPMENT OF THE NEW TEST FOR RECKLESSNESS
Eiliot v C (a minor) [19831 2 All ER 1005.

fhe impact of Caldwell and Lawrence upon the law can be seen

PO

ih El[iotgv (===, which according to Spencer shows that "...
the new test of recklessness, a bitter drink indeed for
tﬁpsé who favour subjective theories of mens rea, must be
SWallDwed down to the very last drop ..."==F, The case
concernédian arson charge against an educationally backward

and emotionally disturbed 14 year old girl==s,

Thé‘ magistratES declined to convict the accused, holding
that someone who would not have realized that she was
ckéééing a serious risk of causing damage even 1f she had
fhoggnt about 1t, cannot be said to have done the damage
rgtkyessly, albeit that the risk would have been obvious to
'ofﬁéré. However, on appeal to the Divisional Court, the
@égistrates were overruled. Delivering the judgment of the

coukt;“Robert Goff LJ held (with extreme reluctance as he
222019831 2 A1l ER 1005; [19837 1 WLR 939.

223. J R Spencer "Manslaughter by Gross Negligence - Return

. to Victorian Values" (1983) 42 Cambridge Law Jaourpnal
187 at 188.

224. Disappointed at not being able to stay overnight at her
. friend’s house, an educationally backward and
- ‘emotionally disturbed girl, just fourteen years old,
" spends the night wandering around the neighbourhood
" 'instead of going home to her foster mother. At about 9
" -am, tired and exhausted, she enters a large shed on an
‘allotment and finding both white spirit and matches
1there, pours some splrit onto the ground and tries to
 set it alight. She expects that 1t will burn out, but
. being backward and not having plaved with white spirit
‘before, has no idea how extremely flammable it 1is. At
- .her second attempt 1t catches alight, and before she.
‘knows: what is happening the whole shed is i1in flames. A
‘milkman sees her running away, and so the police have
' ho trouble 1n tracing her. She 1s prosecuted 1n terms
~of s1(2) of the Criminal Damage Act 1971. It is not
alleged that she intended to burn the shed down, but

" that 'she did so recklessly.
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appgreﬁily considered that justice was not being served)
fhaf he was constrained by the decisions of the House of
Lbfds in Caldwell and Lawrence. Following this authority,
thé qqestion was whether the risk would have been obvious to
the 'reasonab1e prudent person, not necessarily to the
defehdant if she had given any thought to 1it. As he held
thaf the reasonable prudent person would have foreseen the

risk, he convicted the accused of arson.

on appeal to the Appeal Committee of the House of Lords, the
achséd met with no success. The Law Lords regarded the
matter as too plain for argument, refusing to entertain the
atﬁuééd's application for leave to appeal and brushing aside
ai},-;uggestions that the outer limits of 1its earlier
deéiéiohs required further consideration. This decision was
téﬁen.notwithstanding the criticism of Caldwell by Goff LJ-
ih the Divisional Court. Williams observes that 1t 1is
depreésingly clear that the Law Lords would not entertain
thet5Qggesfion\that Lord Diplock’'s model direction should be
modified, "... even when his words are in conflict with

n

other passages in his speech ..."==®_,Thus the conviction was
affirmed, and the accused was held to be criminally liable
on the basis that the risk would have been obvious to the

féasonébly'prudent man who had stopped to think.

fhe decision in Elliot v C has been the object of trenchant
criticism by Williams and Glazebrook. Williams suggests
that the Divisional Court was wrong, even if Caldwell were

to 'be.-fuily accepted===, Glazebrook’'s condemnation of

225. Williams (n34) 111.

22b{‘fbid 110-111: "... That C was technically guilty, even
. apart from Caldwell, seems obvious. If she knew she
was burning the carpet she must have known that she was

. damaging it. The mens rea need not go to the whole of
"“the damage. But the reason given for the Divisional
Court’'s decision has remarkable 1implications. If read

" literally, it would make an insane person who kills not
knowing what he is doing guilty of manslaughter on the



Eilibﬁ v (=27 is twofold: first, he observes, "... 1t
trahbiés over the basic moral distinction ... between the
pgrson'who knew, or was to blame for not knowing, that he
wéé'dping what was dangerous, and the person who, because he
Sﬁfférs from some physical or mental 1infirmity, haplessly
did iweat was dangerous ..."®2®, and secondly, along with
Ca]dwelj and Lawrence, "... these decisions also manifest
the:Law Lords' 1indifference to the creation of 1irrational
disfinctions'between the minimum degree of fault required
fbr‘fthe commission of crimes of essentially the same
Sbktg;{“zzg. Glazebrook regards &l/icot v £ as a part of a
_liné:of cases (proceeding from Caldwel/l) which 1s nothing

short of a '"disaster'"==w,

"ground of constructive recklessness, and would
7:therefore nullify the traditional rule that such a
“killer 1s entitled to a verdict of not quilty on the
ground of 1i1nsanity. Also, 1t would mean that the
'"intoxicated person is to be judged on a fully objective
test, not Lord Diplock’'s semi-objective test ...".

227j P R Glazebrook “Criminal Negligence" (1984) 43
- Cambridge Law Journal 1 at 2.

228. Ibid.
229. - Ibid.

230. Ibid 5.

3e4
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Ruyistéphen Malcolm R [1984] 79 CR App Rep 334.

Elfiét‘andeoods ask whether, if no sympathy is to be shown
foliﬁe accused who was 1ncapable of foreseeing the risks
deiéus to tHe ordinary prudent man, it would be possible to
impkoVev the accused’'s chances of acquittal by at least
ascfibing fo the ordinary prudent man the age and such of
thé ; accused’s characteristics as would affect the
abp?éciation of the risk?=%* This question was conclusively
ahﬁwéfed in the case of Stephen Malcolm R=== by the Court of
Appéél,' where a 15 year old accused was charged with
a}sonzaz.

Ih the Court of Appeal the conviction was upheld on the
bééis that the judge had correctly applied the test of the
Ordinafy'prudent man . Ackner LJ, for the court, rejected
the afgumént that the accused was reckless only if he did an
'éﬁtjghich éreated a risk obvious to someone his age and with
such bfvhi5 characteristics as would affect his appreciation
-of,fhe risk. All that was required was that the risk had to
Ee’dBViOus to the ordinary prudent person, and 1t was not
apbropriate to endow the ordinary prudent person with the
cﬁarattéristics of the defendant. Smith and Hogan mourn

tﬁis.development: "Caldwell, as interpreted in Elliot v C

231. Elliot and Woods (n87) 122-3.
232. [19843 79 Cr App R 334.

233. The accused, aged 15, committed a series of burglaries.
. “- 'Believing that a woman and her daughter had informed on
~ them to the police, he and his accomplices threw three
('petrol bombs at the woman’'s house near the daughter’'s
‘bedroom, causing loud bangs and sheets of flame. The
‘ accused claimed that he intended only to frighten and
" that he was not reckless whether 1life would be
.~ “endangered because he did not realise that if a petrol
- . bomb had gone through the daughter’'s window it might
P have killed her. He was convicted of arson in terms of

- " section 1(2)(b) of the Criminal Damage Act 1971.
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andgﬁstephen Nalcolm]R, appears to be a slippery slope to

intolerable justice with no obvious exit ..."=%4,

Tﬁéuapproach of the court in Stephen Malcolm R was followed
in.3911135j where the mentally disturbed accused suffered an
affétk‘.of‘ schizophrenia, and feeling that he was being
dfiVEh on by an outside force he perceived was God, used his
céf:ééﬁa»"weapon to attack various targets which he regarded
as?évii“ - namely a Butlins holiday camp. It was held by
theiéourt’fhat the accused had acted recklessly, in that he
féiléa‘to fOresee risks which were obvious to the ordinary
pfudéht'person. The court discounted as irrelevant the fact
thét hé might have been unable to foresee them. As Clarkson
aﬁd'kéaiing remark, 1t appears clear that the test is now "a
pdfél?ﬁ- dbjective one" and that if Stephenson, the -
,s;Hizdphfenic, were to be arraigned today, he would be

regardéd as having acted recklessly==%,

In(KOdQ Cheuk Kwan==7, a case of manslaughter, the Judicial
Commiﬁtée of - the Privy Council approved the notion of
recklésshess fashioned by Caldwell and Lawrence==%, The Law

Ld?dé. held that an appropriate Jjury direction should be

234;;§mith and Hogan (n21) 6&4.

235. [1984]1 3 All ER B842.
23@21Céarksbn and Keating (n2) 190.
237. ;i985J_Crim LR 787.

238.~This case arose out of a collision between two
. khydrofoils, as a result of which the defendant, who was
“the . master of one of the vessels, and others were

- charged with the manslaughter of a passenger. The
trial judge directed the jury on the 1ingredients of

.- ‘manslaughter by gross negligence as set out in
‘4£5upplement No 2 (March 1983) to Archbold’'s Criminal_
- -Bleading (41lst ed) and the jury convicted. The Court
-of Appeal of Hong Kong dismissed the appeal, but the .
“‘conviction was quashed by the Privy Council’'s Judicial

¢, Committee.
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CQmparable to that given 1n Lawrence, 1e expressed 1n terms

of ".... an obvious and serious risk ..."=*%,

’239; ThuS the Jury should have been told to consider whether
‘v the respective acts of navigation by the defendant and
"his co-defendants created "an obvious and serious risk"
; ijf causing physical damage to some other ship and thus
"~ . to other persons who might have been travelling in the
area of the collision at the material time, and if so
f;whéther any of the defendants by their respective acts
© . of navigation so navigated either without having given
. any thought to the possibility of that risk or, while
3=recognizing that the risk existed, took that raisk.



R.v Sangha (1988) 2 All ER 385 (CA).

Thé{éﬁope'of»the objective test for recklessness has been
*fdfﬁﬁer amplified 1in Sangha=+“=, which dealt with criminal
damage by fire. On appeal, the Court of Appeal applied the
1¢éfdwell/Lawrence test of recklessness, phrasing the test 1in
fhé:ihmediate case as follows: "... 15 1t proved that an
Qfdinéry pfudent bystander would have perceived an obvious
rigk ;that property would be damaged and that life would
théfebx be' endangered? The ordinary prudent bystander 1is
ho£ deéhed to be invested with expert knowledge relating to
the‘ﬁohstchtion of the property, nor to have the benefit of
hiﬁdsight vt

Thélﬁéuft bfbﬁppeal found that the accused "... created a
}iskf@hich was obvious and serious that property would be
déhéged ‘and that the 1life of another would thereby be
éndéngefed.. The fact that there were features here which
pﬁeVénfed that risk from materialising 1is 1irrelevant ...";
tHEﬁQfore the ordinary person 1s considered by the courts to
pdségss no. particular expertise (besides having no

inadequacies) .

24QEAE19881 2 All ER 389 (CA). The accused 1gnited a
g mattress and two armchairs in a flaty, resulting i1n the
“premises being qutted. He was charged with causing
s.criminal damage by fire, being reckless whether the

._Tlife of another would be thereby endangered, 1n terms
“,o0f s1(1)(b) of the Criminal Damage Act 1971. Unbeknown
“to"the accused, due to the way 1n which the flat was
‘constructed, there was no danger of the fire spreading -

~to adjoining properties. Because there was no-one 1in

- the flat 1n which the fire was started, the accused

"tftlaimed that he had not created a risk of danger to the
"lives of others. He was convicted.
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fInetfiacuna“_in the new test for recklessness.

;Qlﬁnbngh the Caldwells/Lawrence test fTor recklessness was
'fifnly established in the law, up to this point the courts
?hadlnot had cause to consider the scope, or 1ndeed validity,
:Df Ehe‘”lacuna“ identified in Lord Diplock’'s test, viz where
»a defendant considers the possibility of a risk of harm
joccurrlng and rules 1t out. However 1n two cases in 1986,
’the';pourts had an opportunity to express an opinion
:cenéerning the manner 1n which this situation ought to be

vffeated in the light of the Caldwell/Lawrence test.

ﬂInfCrossman24l, the defendant, who worked as a lorry driver,
 ignored the advice he received to properly ensure the safety

ﬂof the heavy machinery on his lorry by chaining and sheeting

1t “He considered the machinery to be "... as safe as
houseS'.}.“.' Unfortunately, he was mistaken, and the load
fell .off, "killing & pedestrian. After the court rejected

hls argument that reckless driving 15 inextricably linked
'wlth .the actual handling and control of the vehicle 1in
,questlon, the defendant pleaded guilty to reckless driving,
‘and- ‘his conviction was upheld. However, as Smith and Hogan
iobserve, if, after the defendant’'s attention had been drawn
Tto the p0551b111ty of risk, he genuinely believed that his
‘load was,”... as safe as houses ...", he was not reckless
’accordlng to the Caldwell/Lawrence test=4=, It appears

,therefore that the court simply overlooked the "lacuna"

The ‘”lacuna in the Caldwell/Lawrence test was also the
¢central 1ssue 1n Chief Constable of Avon and Somerset
fConstabularv v Shimmen=<=<, where the accused was charged

Qw1th crlmlnal damage to a plate glass window, which he had
241., 019861 Crim LR 787.
242£iSmith and Hogan (n21) 65.

243 [19861 84 Cr App R 7; L1986]1 Crim LR 800.
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Lbfb?eh,while demonstrating to his friends his control and
skill in a Korean art of self-defence=244. Accused’'s counsel
éfgaed that this was a '"lacuna'" case. However, the court
held,thaﬁ Shimmen 1in fact did have awareness of the risk.
;In'hisfeQidence, the accused stated that he had "... weighed
ub‘fhe odds and thought he had eliminated as much risk as
'pdssible by missing by two inches instead of two millimetres
a:;Vg: Yet, even the taking of a very slight risk is only
étteptable where there 1s an appropriate reason for taking
théukiék; and 1in this case no such reason 1s apparent. On
fhé;fécts, therefore Shimmen fell under the second limb of
thef¢aldwe]1/Lawrence test, and he was held to be liable.
NeQéfpheleés it 1s clear that the courts seem to be willing
fb]re&ognize the existence of the "ruling out of the risk"
-defente based on the "lacuna" in Lord Diplock’'s test=4=,
Smiﬁh' points out that the acceptance of the "lacuna" is
;enital ‘to the notion that the inquiry into recklessness

still relates to state of mind=<e,
THE APPLICATION OF THE NOTION OF RECKLESSNESS.

Having examined the law relating to the development of the
nqtidh‘of recklessness, 1t becomes necessary to establish

crghés or offences to which 1t applies.

244. "He held both a green and a yellow belt in this art of
- .. self-defence. He had made as if to strike the window
with his foot, but, intending to miss by a couple of
~inches and relying on his own skill and expertise, had

) A-cpntluded that no damage would result. Unfortunately
r..his demonstration of his control was not as convincing
‘as it might have been since his foot, far from stopping

. tantalisingly short of the window, actually made
;’contagt and shattered it at a cost of £495.

245. 'This is welcomed in R Taylor "Recklessness — Ruling Out
-t the Risk" (1987) New Law Journal 231 at 232.

245;'[19861 Crim LR 800 at 803,
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Rape' and indecent assault.

Ihegeioffences may be committed recklessly: a man may be
'gQ;ftx'of”either offence if he is reckless as to whether the
'wbméh ‘conSentS to the sexual intercourse, or indecent
act=47.  Shortly after the decisions in Caldwell and
Léﬂrénce, the Court of Appeal in Pigg*?® held obiter that
vihe4tg§t propounded in those cases applied to the crime of
fape'in respect of the issue of consent. Thus the court
ac;épfed that Caldwell recklessness, together with an
additional required of indifference, sufficed as the mens
_réé_‘element for rape=47, However this created immense

difficultiés for juries==%2,

The'CQth of Appeal therefore, changed its position 1in the
cése of Kfmberzﬁl, where indecent assault was 1in issue. It
hefd £Hat,in respect of 1indecent assault, the law was that
réﬁkiessness was only proved 1f the defendant did not

believe that the victim was consenting and '"couldn't care

Iessf’&hether she was consenting or not===, No mention was
hadé7 of>'Ca]dwe1J or Lawrence==%=, This reasoning was
247 .. °Smith and Hogan (n21) 66. For rape, the set of

- requirements of recklessness 1s expressed in the Sexual
“0Offences (Amendment) Act 1976, s1(1) and, for indecent
.assault it is implied in the Sexual Offences Act 1956,
-s514(1).

248,ft1982] 2 All ER 591 ; [1982] 1 WLR 762 (CA).

249, Smith and Hogan (n21) 66.

250. Ibid.

251. [1983] 1 WLR 1118.

252.  Clarkson and Keating (n2) 196.

'253:f1bid. Clarkson and Keating, at 196 n%95, while

: “‘conceding that Caldwell and Lawrence were probably not
in point as any Jury would have concluded, on the
facts, that the defendant must have subjectively

realised there was a possibility that the woman was not
consenting or was incapable of consenting, observe that
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:fQIlOWéd by the Court of Appeal 1n the rape case of Satnam
 aHd‘KeQa125“. Bristow J held that the common law, as stated
 byJ‘£he‘ House of Lords i1n Morgan~==, was, following the
.feébmhendations of the Heilbron report, intended by
Pafiiément to be 1incorporated 1n the ©Sexual Offences
'(Aﬁéﬁdment) Act 1976. Therefore irrespective of the
‘deCigion in  FPigg, the formulation of recklessness 1n
‘Cajdwell and Lawrence did not apply to sl1(1) of the 1976

A¢t,;which related to rape===.

Thé_}éarned judge distinguishes the cases of Caldwell and
LéhkehCe.' ln so doing he avoids the need to apply them.
C;arﬁson and Keating argue that 1t 1s not feasible to
dié&inguish recklessness as to a result from reckiessness as
ta“év circumstance (as they 1interpret Bristow J to be

atteﬁpting to do)==". However, they concede that because
siTQ)-Df the Sexual Offences (Amendment) Act 1276 expressly
ehdoFSES a subjective test, there may well be grounds for

distinguishing "recklessness" i1n this context===,

- the failure to mention these two House of Lords
Jauthorities on recklessness 1s "somewhat remarkable".

254. '[1984]1 78 Cr App R 149.
255.. [1976] AC 182.

256.7 " .. Caldwell and Lawrence were concerned with
. .recklessness 1in a different context and under a
‘:ﬁifferent statute. The word '"reckless" ain relation to
'rape involves a ditferent concept to 1ts use 1n
”frelation to malicious damage or, 1ndeed, 1n relation to

-~offences against the person. In the latter cases the
,iifbreseeability, or, possible foreseeability, 1s as to
v the consequences of the criminal act. In the case of

‘rape the foreseeability 1s as to the state of mind of
<the victim .. L. (Cited 1n Elliott and Woods (n87)
o124,

257;vClarkson and Keating (nZ) 195.

N
o
@

“Ibid.



Other Statutory offences that can be committed recklessly.

{Ihfthe-case of Seymour==%, which 1nvolved a case of "motor
haﬁéléughter“, the House ot Lords indicated that
'fetkléssness should bear 1ts new meaning 1i1n all statutory
_offéncesz=¢. Relying on the exception noted above 1n the
Itgée df'rape, Clarkson and Keating submit that the test of
~rétkiéssnéss espoused by Lord Diplock in Laldwell and
"Layfénce should apply across the board, except where the
ététute in qQquestion holds that the term 1s being used 1n a
jsubjective sense=et, However the Divisional Court adopted
théibld subjective meaning of recklessness when 1nterpreting
uéﬁ:EEC'Regulation in Large v Mailnprize===, Clarkson and
Keating criticize this as an unacceptable approach because
vOfthe inconsistency 1t creates within the law, and state
,ﬁHét  the: present test should remain, and be applied

genefal]y,_until it 1s abolished==-+*.

259, [1983] 2 AC 49%.

260. Lord Roskill delivered the judgment, 1n which the other
' "Law Lords concurred.

~26i._Clarkson and Keating (n2) 195.

262, 19891 Crim LR 213, The EEC reqgulation dealt with
‘ "recklessly furnishing false information as to a
. fishing catch contrary to regulation 2(2) of the Sea
Fishing (Enforcement of Community Control Measures)

" Regulations 1985".

N
0

."Clarkson and Keating (n2) 196&.
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<.C6mmbn’Law Of fences.

_LfA::Iargé number of common law offences can be committed
yfe¢kiessiy. It was held by the Court of Appeal in Venna,
*Lfbfi:éxample, that the crime of assault can be committed
f'éiﬁﬁer intentionally or recklessly=s4, The jury direction
'fdfiihé trial judge, subsequently approved by the Court of
fféppeal, was framed in terms of knowledge of probability, 1ie
“?féiipwing“the subjective approach to recklessness. The
isdgiéctiVe test adopted in Kimber indicates that the common
':qéﬁgbffehces should be assessed by means of a subjective

Chﬁesi?of recklessness.

 HbQéver, in the House of Lords’ decision of Seymour, Lord
“Roskill stated that:
Tor... it would be quite wrong to give the adjective
‘reckless’ or the adverb ‘recklessly’ a different
© meaning according to whether the statutory or the
- common law offence is charged. ‘"Reckless’ should
.. . today be given the same meaning in relation to all
" offences which involved ‘recklessness’ as one of

e ~the  elements unless Parliament has otherwise
/> ‘ordained ..."Ze®,

V AiﬁﬁDugh>thi5 dictum was obiter, going far beyond what was
feduiréd.for the decision of the case before the House, it
1 &§§’hevérthe1e5S followed by the Divisional Court in DPP v K
Eﬂ(a‘thor):éb, where 1t was held that "in the light of the
 fauthbritie5“ the Caldwell test of recklessness applied to
fiﬁhé common law offence of assault. The Court of Appeal has
jé%bfegsed its disapproval of this view; 1n the case of

ffSpra%t257fit held that the subjective test of recklessness

" 264. [19761 GB 421.
._265;fCited in Elliott and Woods (n87) 125.
© 266.°[1990] 1 All ER 331.

fzbz;‘t19903 The Times May 14.




propounded 1in

‘fqr assault.

Cunningham was the

applicable mens rea form
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- Offences that can be committed maliciously.

‘Despite the criticism by Lord Diplock (in Caldwell) of the
: concept of recklessness as applied i1n Cunningham, and his
Aﬁokdship“s dislike of the subjective interpretation placed
;:on "recklessness" 1n respect of statutory offences employing
'ihe‘term‘“maliciously“ by that case, 1t 1s clear that the
Vdécision' in Cunningham was distinguished, and not
vOVérFuledzéﬁ. This 1s a signiticant consideration in that
ééverél statutes employ the concept "maliciously", which has
:in. the past been 1nterpreted as meaning i1ntentionally or
Feck1e551y2¢°. Subsequent cases have confirmed that the
TCunﬁingham decision still applies. lhe Divisional Court 1in
W Ta minor) v Dolbey quashed the conviction of a fifteen-

& 7T

: yeé%—old boy= who had been found guilty of a
._éontravention of s20 of the Otfences against the Person Act
11361. While convinced that the air rifle he was carrying
'waglempty of ammunition, the defendant fired at the victim.

pn¥ortunately for both of them, there was a pellet 1in the
vri?le, and the victim was 1njured. The defendant was
Chérged~ with malicious wounding and convicted. The
" Divisional Court overruled the decision, holding that the
défendant had not foreseen that any physical harm might
‘feéult from his action 1n pulling the trigger, and that he

‘vwéé consequently not reckless on the Cunningham test. This
'erciSion was confirmed by Grimshaw=7+, a Court of Appeal

:ﬁqetisioh, which also related to a contravention of s20 of

“fhé‘foénces against the Person Act 1861. The trial judge,

©268. Clarkson and Keating (n2) 19/ point out that Lord
" Diplock was of the opinion that "maliciously" was a
"term of art" whereas "recklessness'" was not and should
bear 1ts ordinary meaning.
T269. Ibid.
' 270. [1983]) Crim LR 681 (DC).

271. [1984] Crim LR 109 (CA).



;apbafently misled by Diplock LJ =& use of the phrase "should
.haVe 'fore5een“ in Mowatt=7=, directed the »Jury that the
.deféndant was "malicious” 1f she ocught to have Toreseen that
:sme phy5ica1 harm might result from her act. The Court of
“fébbéai( quashed the conviction, holding that 1t was the
!acfual fqresight of the defendant which mattered, not the

iJUﬂy's assessment of the objective reasonableness of his

féctgﬁ
fThus 1t appears that malice 1s "... a quite separate concept
'fénd‘dot synonymous with recklessness; 1ts meaning 1s quite

Lunaffécted by Caldwell and Lawrence ..."=7>,

272. See (n92) above.

'ﬂZ?Jf'Clarkson and Keating (nZk) 198.
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" CONCLUSION

WQ have briefly examined the most significant cases dealing
fWith "intention" and '"recklessness" as mens rea forms, 1in
partitQIar the developments over the past thirty years, and
lﬁhé’criticisms thereof. The central 1ssue throughout has
-_béen'the manner 1n which the English law has dealt with the
"quésfion'of foresight. It 1s evident that despite their
"éffbrts to restrict the ambit of "intention", the courts
'vhéf? been compelled to acknowledge the fact that in order
lfb}i ﬁhe"criminal law to be both theoretically and
‘Qpréptically efficacious, the notion of foresight has to be

‘aCcdmdeated within the legal framework of intention.

”LlnfiEngliéh law prior to 1980, an awareness of the

_pbssibility of harm, along with the occurrence of such harm
UAhés either been regarded as an 1instance of intention or
feckiesshess, with the degree of foresight being
fdeférminative. In fact, dolus eventualis expressed in terms
hqf:—fqresight of a probability could quite comfortably be
'fitped into the prevailing understanding of the concept of
intention (in English law) prior to the case of Moloney. We
Héve“noted above that 1imn wutilizing the presumption that a
_berson intends the natural and probable consequences of his
f action, the House of Lords 1in Smith=7¢ actually provided
.éUthokity for the ascription of liability beyond the realm
“of - subjective foresight. Although this development was
genérally deplored and was never adopted by the courts, 1t
iévsiQnificant that foresight (albeit obJjectively assessed)
‘\wés such an important factor 1n the House of Lords’

' assessment of liability on the basis of intention.

- 274:.247?253 above (DPP v Smith [1261] AC 290).
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Ih Hyam275, the House of Lords provided strong and explicit
épppéft for the acceptance of foresight of the probability
of'iharm_ occurring as an integral part of assessing
vihtention. Despite rumblings of discontent in the Court of
iQpBea127°, .the House of Lords affirmed Hyam through the
,ﬁudgmehté of Lord Simon 1in Lynch®77, Lord Diplock 1in
,Léhoh273 and the Judicial Committee of the Privy Council in
fLeﬁng: Kam Kwok=7%, Moveover, Hyam was never explicitly
oYeeried by the House of Lords, although it has been argued
7fha£; inisubStance, this 1s what was achieved by the case of

Mqloneyza°.

.DO]USv eventualis expressed 1in terms of foresight of the
possibility of harm, on the other hand, was dealt with 1in
«téfméfof subjective recklessness. Subjective recklessness
,és tYpefied in Stephenson=®* was the prevailing Jjuridical
_Eoﬁceptioﬁ prior to Caldwell=®= and Lawrence<®=, and was

cdnéidered'to be a "state of mind" along with intention. In

275. 254-261 above (Hyam v DPP [1975]1 AC 55).

276. 261-263 above.

277. DPP for Northern Ireland v Lynch [1975] AC 653: "
. The definition of certain crimes requires a mens rea
‘-which goes beyond foresight of the actus reus. AN
example '1s wounding with intent to do grievious bodily

© -harm. The actus reus 1s the wounding, and the

- prosecution must prove a corresponding mens rea -
namely that the accused foresaw the wounding as a

‘*',1ike1y consequence of his act ...".
 278iii1979] AC 617 at 638.

j27§;’(;985y Cr App R 83, [1985] Crim LR 227.
'ééOliLawrence (n62) 720.

281. [19791 0B 695.

282.°[1982] AC 341.

283, [1982] AC 510.



its subjective form, recklessness involves "appreciating an

unreasonable risk".

Thué_rthe "present South African law 1n respect of dolus
éventua]is, until fairly recently, could comfortably be

ééﬁqmmodated within the English scheme, with much the same

Feéults. The two legal systems employed similar processes
of reasoning, despite differing mens rea notions (more
specifically, relating to English law’'s adoption of
Fétglessness). The accused would have received much the

_Séme "treatment in whichever of the two systems he was
‘brought  to trial. However, the latest developments 1in
‘EﬂgLish.llaw have resulted 1n the two systems drifting

further apart.

Iﬁ ;sUsignificant to take cognizance of the views of writers
in  ﬁhe, light of recent developments in English law.
ti.a'lshj.vu:x‘s law 0of England states that a result 1is not
inﬁéﬁdéd merely because 1t 1s foreseen as certain=8<4,
Halpin{faVours restricting the 1nterpretation of intention
to. desiring the outcome of one’s actions=®%, although 1in
relation to murder, he supports an expansion of the
defih}tion of murder, whereby explicit reference would be
madélto other factors 1n assessing liability=®<. lLord Goff
rejects the notion of oblique i1ntention 1n assessing murder,

and,_éonsequently any use of foresight 1n establishing

284. Lord Hailsham Halshury's |aw_ of Enaland (4ed) (1990)
- Volume 11(1) 24 n7.

2685. Halpin (nl32) &98.

EBbQiHalpin (n38) 114. Halpin favours using the jury "...
: {as an interpreter of standards in allegedly applying
.the technicalities of 1i1ntention ...'". He refers to

. terms 1n use 1n certain American States i1n this regard,
~such as "circumstances manifesting extreme indifference

to human life..."” and "... an abandoned and malignant
~heart ..." and the phrase "... beiling aware that he may
kill ...", from the codification proposals for English

criminal law.



inténtion-for this crime=®~", His proposed solution 1s the
écéebtance of a test for the mental element of murder that
inif.consist of either (1) an 1intention to kill; or (11)
indifference to death==9%, All the writers mentioned favour
,vie@ing intention as dolus directus (direct 1intention);
fho@éver, significantly, each writer 1s also 1in favour of

some .extension of the notion of intention.

.Dthefs,":such as (Clarkson and Keating=®=7, Leigh and
Temkin?”*,. and Graffin=%+, favour the view that ... a
.thséquence ought only to be regarded as intended when it is
the aim or objective or desire of the actor or 1s foreseen
és ;ertaiﬁ'to result ...". Williams=7= and Smith=%* prefer
a;framework of intention which would accommodate the notion
bf Aoblique intent along witihh desire, while foresight of
“#ubﬁtantial” or "virtual" certainty suffices for the

purposes of intention.

287. Goff (n3) 46.
288. Ibid 59.
289(ﬁCIarkson and Keating (n2).

2720. - L H Leigh and J Temkin "The Kkindergarten Area of the
Law" (1989) New | aw Journal 8951,

291.°S G Griffin (nl41l).

292. Williams (nl1l1 : Oblique lntention).

293;'J‘C.Smith “"A Note on ‘Intention’'" (1990) Criminal | aw
- - Review B85. At 21, Smith suggests a redraft of clause
.18 of Law Commission No 177 : Draft Criminal Cade Bill.

- (concerning intention to cause results):

iﬁA,person acts 1ntentionally with respect to -

(a)

- (b) a result when -
1) 1t 1s his purpose to cause that result; or
(11) bis purpose is to cause some other result and
he knows that 1f he succeeds, his act will, 1n the
-ordinary course ot events, cause that result ...".



;It i§»tHerefDre noticeable that despite favouring a concept
fo,'intentiDh that coincides with the desire, aim or

7obJect1ve of the actor, all the writers have conceded that a

322

ﬂcertaln degree of foresight must be accommodated within such’

'_a Concept. This experience was shared by the courts in each

;of the most recent judgments relating to intention.

~¢Althdugh Lord Bridge unequivocally refused to equate
}ﬁféﬁight- with intention 1in AMoloney=<%, his use of the
1émbi§uou5 term '"matural consequences'" and his 1inability to
fékbféin intention in terms that did not involve foresight,
‘both ev1dence the 1importance of foresight in establishing
ilntentlon. Lord Scarman, 1in Hancock and Shankland=<%*®,
"whllst Cr1t1C121ng the formulation in Moloney, conceded that
-fthe probablllty of the occurrence of a consequence may well
;pe;la'_crltlcal consideration 1in determining whether the
}éfcﬁééd acted with intention. Moveover, the undisguised
vﬁe;éIUtion; to the jury, of the responsibility of deciding
 wH$fi constitutes intention 1n a particular case provides
3con51derab1e scope for the foresight of the accused to
@become the major consideration 1n establishing intention.
?In NPdrzck“gé, Lord Lane CJ rejected the trial court’'s Jjury
?leectlon in terms of high probability, stressing instead

_that 'such instruction ought to be in terms of virtual

mcertalntyy Although this dictum is somewhat clearer than

fﬁhosg in- previous cases, 1t 1is nevertheless problematic 1in
1£héf it ;pntradicts the unequivocal message from the House
'df Lbrds in- Hancock and Shankland which was followed by Lord
'Lane hlmself in Purcell=7 not to give the Jjury detailed
;gu1dellnes .

V29 265 270 above (Moloney [1985]1 AC <205).

f295.~271—273 above (Hancock and Shankland [1986] AC 455).

?296.v273—276 above (Nedrick [1986] 3 All ER 1).

;2 (1986) 83 Cr App R 45.
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 fH:tHe most recent case in which this issue was considered,
_jwélkek and Hayles, the Court of Appeal accepted a jury
difectidn in terms of high probability in the trial court,
'mékihg‘the crucial point that "... once one departs from
"absolute certainty, there 1s bound to be a question of
»dégféev.;;zqa“ Lloyd CJ proceeds to observe that death can
- be ihferred even when 1t 1s less than a virtual certainty
~and that this is a question for the jury to infer from the

‘degree of probability in the particular case.

-erning to recklessness, 1t 1s clear that, at 1least 1in
'Zthépretical terms, both the courts and writers in England
favbuf recklessness as the repository of all harm proceeding
'from the "dolus eventualis situation" - where there has been
”fbkesight of risk, although the foreseen harm 1s not the
1pufpo§e of the actor. This was an acceptable state of
. affairs when recklessness was understood 1n subjective
terms, but in the light of the recent line of cases
.béginﬁing with Caldwell, which has progressively objectified
'ﬂhélnotion of recklessness, this situation 1is problematic.
Réékléssness has become so strongly identified with gross
negligence, that 1t may be asked whether it warrants an
#hdependent existence as a substantive legal notion within
‘éﬁgiish law. Smith bhas pointed out that 1t 1is only the
hloqphole“ situation allowed by the judgment of Lord Diplock
’in:Caldwell that separates recklessness from negligence=%7,
wﬁére an accused recognizes the risk of harm, but rules out
tﬁe possibility of the harm occurring, he ought to have a

_véiid defence.

298.-278—279 above (Walker and Hayles (1990) 90 Cr App R 226
‘ at 232).

2955 J C Smith "Commentary : Chief Constable of Avon and
. . Somerset v Shimmen [1986]1" Crim LR 800 at 803.
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irgiséems_however that 1n the cases to date the "“loophole"
;Hé;rbeenvlargely ignored by the courts. In both Crossman=<<
Qfénd?SnimmehSQ*, the court, althougnh apparently conceding the
;fddbhble's existence, simply did not believe the defendants
';gbeh they claimed that they, 1n their own minds, had ruled
:bd{?the risk of the harm occurring. If these cases are
‘jLﬁdiEétive of the approach of the courts, then 1t 1is
,ﬁsgdmipted that in reality the English courts, following Lord
?D;bio&k's lead, have conflated recklessness and negligence

-into one amorphous concept.

féhéftcou1d  arguably draw a broad theoretical distinction
' bétQéen the two categories of mental state which currently
form* the basis of criminal liability in English law:
1iﬂ;ﬁhiigmd which 1s predicated upon the desire and/or
 prbo5e of the actor, and eschews all reference to foresight
1 "'ijf‘,:‘-.--bh,pr'obability; and reck lessness/negligence, which
-iiﬁébfporates all other culpable states of mind or lack‘

“ﬁﬁe%eof.

’queQér;' like all attempts to encompass an essentially
kpfégmétic legal system like Englisn law within the bounds of
ifhgofétical principle, this dichotomy 1is deficient. This
’gﬁéyt5be illustrated with reference to the most 1mportant
fgri@ihal tases dealing with the nature of intention over the
.,ﬁésfaiﬁirty.years; all of which, 1t may be noted, have
,Qdéélgmwith the crime of murder. Halpin suggests that "...
thég?abétract analysis of 1ntention 1s coloured by the
'lé@ﬁ;iQe aspect of a murder wverdict ... the emotional edge of
{6;&6&? has beeh responsible for am undisciplined approach to

}the‘subject of intention, prompting cases to he viewed from

"300.°.[1986] Crim LR 787.

“301. 119861 84 Cr App R 7.




"‘their ‘particular facts rather <twthan 1n accordance with

ﬁt@hefent genera1 principles ..."=®=,
fTﬁe :flurry of writing regarding the nature of i1ntention
gﬁfétibitéted by recent case law has tended to obscure the
' fét£ that whatever the form of 1i1ntention that constitutes
fekpféés malice, the malice aforethought required tor murder
“cled equally be satisfied by i1mplied malice, whereby the
‘ECCused intended to inflict grievous bodily harm upon the
fyié;im and by so doing caused his death=<=, Implied malice
;wéé?reaffirmed in Vickers®= =, and later in Cunningham=<=, as
fé"valid form of malice aforethought for murder. In
i;CQﬁﬁjnghah, the House of Lords was unanimous i1n affirming
fﬁQiﬁker and Hyam, Lord Hailsham remarking that to alter the
nlé@:to a suggested alternative, namely so as to require an
v?intéhtion_to endanger life, would result in a "... fruitless

faﬁdﬁfihterminable discussion of the question whether the
S02. Halpin (n38) 105,

JEOZ,iThe House of l.ords’® decision i1n PDPFP v Smath [1961]1 AC

290 disapproved of the previously authoritative
. definition of grievous bodily harm attributed to Willes
-Jd 1n R v Ashman (1858) 1 F & F 88, namely that the

... injury need not be permanent or dangerous provided that
it seriously 1nterfered with comfort or health;
 Stre55ing that the words 'Ygrievous bodily harm" should
‘“'be given their natural meaning so as to convey that a
really serious bodily 1njury was required. The Jury
v was to determine whether the bodily injury could

" properly be described as really serious.

304, 019571 2 QB 664.

.309. [1982] AC bH66. This decision clarified the position
TtV ‘regarding the place of implied malice in English law,
" “which was called into question by the dissenting
“'judgments of Lord Diplock and Lord Kilbrandon in Hyam,
"who felt that the concept of grievous bodily harm could
.no longer be included i1n the definition of murder, and
thus should have no place in the detfinition of implied
‘malice. Lord Hailsham and Viscount Dilhorne both
approved of the decision 1in Vickers, while Lord Cross
..agreed with them without stating any reasons for his
~conclusion.



(accused 1ntended to endanger life and thus expose the victim
;to a probable danger of death, or whether he simply intended

tD‘lnfllCt really serious injury ..."T®e,

. fHei:problém with the implied malice approach applied 1in
 Qkaers aﬁd Cunningham is that an accused may be convicted
Fof murder without ever having given thought to the
.llkellhDDd of death ensuing™®7,. "The term ’‘'really serious
‘inqgry ,may also be open to an exaggerated meaning, for 1if
{aéath -feéults from an intentional assault, a Jjury when
‘déférminihg- the severity of the accused’'s actions may be
'ﬁofé:likely to look at the resulting consequences of the
1attack (the death of the victim) rather than on [sic] what
thé éﬁcused actually had in mind at the time of the assault

'(whi;h may not have been aggravated assault) ..."=®®,

”fnx“fhé light of these considerations, 1t 1s wuseful to
2Compare the mens rea required for murder in English law with
the hens'rea required for murder in South African law. It
:15 clear -that English law extends beyond the reach of the
jSouth African law 1in one important respect. In terms of the
curfentFSouth African law, 1in order for liability to ensue,
’tﬁé'accused must have foresight of at least a possibility of
'Hérm'o;chring. However, 1in terms of the notion of implied
'halice of English law, an accused can be convicted without
;ﬁy'ffpresight of the harm, that is, death, occurring

provided he intends to cause serious bodily harm to his

yidtim."éé Leigh and Temkin observe, this rule creates a
 pafédpxica1 result: ... liability for murder arises when
.1deaih:.15  foreseen as certain, but not where it 1is only

ﬂquéséeh-as highly probable, yet such liability also arises
30&. Ibid 579.

1307};T H Jones and S Griffin "Serious Bodily Harm and
~ .o Murder” (1990) Scots Law Times 305 at 307.

308, Ibid.
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where,'all that 1is foreseen 1s the certainty of grievous

Dodily Rarm .. ."To9,

fn §umming up, we may ask, what 1s the present state of the
hbtiong of 1intention and recklessness 1in English criminal
iﬁQ?vif It i1s tempting to postulate a drift towards the
i%cluéion of foresight of a probability 1in the notion of
ihtehfion;_ the courts have moved from a total exclusion of
féreéight in respect of intention (Mol/oney) to an acceptance
5f:fbrésight of a virtual certainty (Hancock and Shankland,
‘Nedrick), to an acceptance of foresight of a high
ﬁropability' (Walker and Hayles). However, 1t 1s as vyet
qncegtéin what effect, 1f any, Walker and Hayles will have
ubop:’the law. Perhaps the safest and most self-evident
Cohélﬁéions would be that first, as indicated above,
foresightvof a probability nas not been eliminated from the
Ehglish law concept of 1intention by the recent 1ine of
daéeé{(and secondly that the pragmatic, casuistic English
Taw approach that 1s at once a failing and a redeeming

feature, allows justice to be served through the adaptation

df brintiples by the courts. Al though recent developments
‘ih,- the notions of criminal intention (and criminal
récklessness) may seem to deviate from a coherent

theofétical framework of mens rea, the focus on equitable
Fésults by the courts may avoid the subversion of the

principles of justice.

ih“_the- area of recklessness however the use of the
Ca{dwé]]/LawrenCe definitions presently in favour would
appéaf‘to'punish 1nadvertent offenders as 1f they possessed
‘aftéuibable‘ state of mind. Such a practice 1s clearly
aDEfﬁént.b As Williams observes, recklessness 1s thus "...

wHollyhswallowed up by negligence and all that 1s left 1s a

309. Leigh and Temkin (n290) 854,
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 h611bw name, a mere synonym for negligence e
;fésﬁiting in the scope of negligence, under the guise of
jf?écgiessness,' being drastically expanded for e
‘fécklessness is an even wider, looser and therefore harsher
ltoﬁcépt’than negligence ..."Tw11, Smith has called for a
Fequﬁ to the subjective notion of recklessness, and 1t
kseems that this 1s the only way to prevent further injustice

Abe1ng done™+=,

-Né'have seen how English law has dealt with the problem of
:actlng with foresight of the likelihood of harm eventuating
f(the do]us eventualis situation). The Austinian analysis of
;phe menta1 elements 1in crime 1s of 1interest in drawing a
ifinél'cbmparison between the English and South African legal
JSystems and their treatment of the problem. Austin regarded
fas~ intended "... any consequence following from my acts
thlch I desired, whether as an end in 1itself or as a means
tc  an end, or which I merely contemplated or expected
fgggWﬁlz ‘(whether such expectation was of a certain
conséquence or merely a probable consequence). He went on
to d1v1de intention into subdivisions depending upon whether
ﬁthevconsequence was desired or contemplated. Significantly,
”hE"regarded these subdivisions as sufficiently similar for
all : to be characterised as intention®t4, Austin’s
Funqérlying reason for this equality was that "... he saw the
:_pésié' division 1in mens rea lying not between desiring a

'fdbnSequence and contemplating 1t, but between producing

’1310 6 Williams "The Unresolved Problem of Recklessness”
. (1988) 8 Legal Studies 74 at 88.

311. Ibid.
312. Smith (n299) 803.

i313{aD H ‘Galligan "Responsibility for Recklessness" (1978)
"+ Qurrent Legal Problems 55 at 6&0.

314. " Ibid.
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ffo?pidden" consequences advertently and inadvertently
B S

_;WhiLe”the_present South African law (1ncorporating within
fthévnAtion of intention a spectrum of liability ranging from
 deJp5'HireCtus to dolus eventualis) and the pre—-1980 English
'laQﬂ'(ianrporating such subjective mens rea notions as
‘iﬁtenfion' and subjective recklessness) both acknowledge,
.ﬁith Ausfin, the distinction between '"producing forbidden
‘CéﬁSEQUences advertently and inadvertently'", the new notions
of ‘mens rea in English law focus on the primacy of the
‘diéﬁin;tion between "desiring a consequence and
._tohfempléting it". It is submitted that, in view of the
”aiffiﬁulfies experienced by English law, 1t 1is preferable
ubdth}in practical and theoretical terms to treat intentional
:a@tioh (the advertent production of forbidden consequences)
fasfta  coherent entity. All intentional action should
fﬁhereforé be considered 1in a logically connected whole as
reéards satisfying the mens rea requirements of criminal
. ifabi1ity, as well as 1in respect of 1legal sanction and
fpynishment, in accordance with the pre-1980 English law and
tﬁé pre5ent South African law. Inadvertent production of
ﬁéfmvshould be regarded as a separate entity and treated
fdifferently. The new notions of intention and recklessness

iﬁ Eng1ish law are therefore inappropriate.

_ufhé_*qqestion remains: why did English law dismantle a
ﬁffémework of mens rea which functioned smoothly and
-fequitably and replace it with a new framework which |is
' cbaracterized by suppositional definition and 1inequitable

"results?Tt® A possible motivating factor in the context of
<315, Ibid.

+ 316. See - 302-308 above for examples of the injustice
’ " inherent in cases such as E£Elliot v C [1983] 2 All ER
~-1005; Stephen Malcolm R [1984] 79 Cr App R 334; Bell
..-[1984] 3 All ER 842 and Sangha [1988] 2 All ER 385
" (CA).
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'infénﬁion is the quest for terminolougical exactitude. The
me%its of this argument are questionable i1n a legal system
;Qh?ch thrives on loose definition;g being founded upon
:“Qﬁdinary language", which 1s by definition subject to
fintehpretation. lt i1is nonetheless clear that the courts
Qhéve'ﬁqt followed this through; they have defined what 1is

ﬁdt intention and handed the task of determining what

:cbnétituté; intention to the jJury. Leigh and Temkin suggest
thaf-éases such as Moloney and Hancock and Shankland ought
'td'be.seen in the context of the expansion of recklessness
 préCipitated by Caldwell: "... that 15, the later cases may
 wel1.pe intended to limit murder by enunciating strict mens
'Fea'lcriteria, while leaving to manslaughter homicides
“ranging from cases where death was seen as highly probable
tb nthD5e where 1t came about as a result of culpable
 inadvertence ae L MELT This observation begs the question:
”why Cé]dwe]l recklessness”? Perhaps Lord Diplock and his
',Supboﬁters in the House of Lords have more to answer for

fthah atkfir5t suspected.

iThéif_Creation of a new test for recklessness did not occur
'in'é vacuum, and 1t seems that by associating recklessness
ﬂwiﬁhinegligence, the proponents ot the Caldwell line 1nduced
 g”iharrower test for intention, which sought to exclude
“foresight of the probability of harm. Whereas pre-Caldwell
‘feékiessness bordered on intention, acting as an alternative
.Jmené rea form to intention 1n many cases, the objectivity of
'fbé:éaldwejl test necessitated drawing a rigid distinction
bgtWeén.the two concepts. [t seems that the courts were, at
ziéésfj‘partially; motivated by their fear of objectivity
,inﬁruding upon subjective liability, in the form of Caldwell
}écklésshess serving as an alternative for subjective

fcri@inal liability, thus drastically lowering the

©317. Leigh and Temkin (n290) B854.

O
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 néqqikement5 for intention, and returning to the concept of

intention favoured in DPP v Smith.



CONCLUDING REMARKS




CONCLUDING REMARKS

B}Béq1y'$péaking, the sources of the criminal law are the
:mdkéig ‘legal and social convictions of the community for
_thﬁh_a4SYStem of criminal law exists*. The significance of
 pb1&tica1‘and economic influences upon the criminal law 1s
iréflétted,in the rise of capitalism. It 1s evident that the
Cgﬁﬁiéfy in "which we live reflects "... the rationality of
féaﬁifalism, which ... makes the security of the individual
\ihifhis world the highest good ..."=. However it 1s not
fﬁpﬁéhfﬁife; but property, which is at the very centre of the

 ﬁaqi£alisﬁ "system, 1n which ... the amassing of capital
vbéﬁbmeé'the most absorbing end ..."™, Murder, and other
f;f;méévagainét the person, are also of critical 1importance
1iﬁfouf 1ega1 system, because 1in a system of legal equality
inEiDQJVidual can rely on his superior command of force to

‘achieve his will®,

-Itfisftﬁeée values which need to be counterbalanced in the
‘xsbciety in which we live, which sanctions the taking of
'jyarious risks for the sake of progress and profit. Even the

wvalue of human life is weighed up against various socio-

-economic . priorities, such as mining operations, the
tbhstruction of bridges, roads or buildings; and means of
transport such as trains, aircraft and motor cars. The

fé@néeptlof dolus eventualis developed 1n South African law

©in . response to a particular trend in society®, and it is

1. Burchell & Hunt's
'Y Procedure 2ed vol 1 by E M Burchell, J R L Milton and J
- M Burchell (1983) 2.

A

South African Criminal Law and

~2.-:'N Seagle, cited in M Olmesdahl Criminal law Cases_and

‘Materials (1978) 189.
C 30 Ibid.
4. Ibid.

. 5.7 .82 above.
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‘néceSSary to delineate the functioning of such a concept,
developed primarily to punish risk—-taking, in a society

which sanctions a great deal of risk-taking.

Before examining the legal basis of dolus eventualis more
closely, it i1s necessary to sketch the philosophical
'undérpinnings of the notion. As Ashworth cogently states, a

syspém of criminal law exists to provide a framework
‘fbr the state punishment of wrongdoers and thereby to
hﬁééerve an acceptable degree of social order. Without
cfiﬁinal ~laws and their enforcement, each individual’'s
'béfébn; property, and family would be substantially less
Séfé vfrom' deliberate violation by others e tE, He
cbnéinues that "... 1t would hardly be sufficient to declare
tﬁat;ihdividual members of society have certain rights to
pﬁysfcal integrity, security of property and so on. It 1s
aléq'neceésary inter alia to take steps to see that rights
aré th violated, a first step to which is to declare that
iﬁdividuals have duties not to violate the rights of others
.Q;‘ﬁ_ The specific technigue of the criminal law 1s to
prb&idé fdr the conviction and punishment of those who

¢u1quly breach the more serious duties ..."7.

In sdzfar as the Justification for punishing an 1ndividual
is*t@hcerned, we have seen that in a criminal law system
hfémised upon the notion of free will, the concept of
intention 1s an indispensable one®. Intention 1is a natural
baSié for moral and criminal liability where the postulate

1s - accepted that we have some measure of choice 1n our

b;f A Ashworth "Belief, Intent and Criminal Liability" in J

‘ “':.Eekelaar and J Bell {eds) Oxford Essays in
Jurisprudence : Third Series (1987) 1.

7. Ibid.

8. ~.13-19 above.
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activities, or at least act as 1f we have such a measure of:

choice.

of élf'the species of intention, the most important is that
dfﬁihtentional action®. There is a further distinction to
'beg'ﬂrawn within this class of mental states, between
Lnfendiug_,a consequence and bringing a consequence about
intgntignallxlo. For the purposes of our analysis we have

acdeptéd, Duff's basic distinction between these concepts,

whiCh regards "intending" as Synonymous with direct
intehﬁioh, thus encompassing those effects which provide
pértfﬂof ‘the actor’'s reason for acting (ie his aim or
ijéctive); and acting "intentionally", as consisting of

the:éctor bringing about the expected side-effects of his
acti@ns.' This distinction 1s of fundamental importance in
thé‘5éssesément of the philosophical basis for dolus

eventualis*t.

Aifﬁdugh it must be acknowledged that we cannot, as
obsérYéfs; have direct knowledge of the mind of anmother, we
haVéjnbﬁed.the inadequacy, 1n psychological and legal terms,
df;fheydualist pdsition, which advocates a strict mind/body
dichbtomylz. We should accept, with Duff, that am agent has

KnOQiedge of his own intentions by virtue of his proximity

to . them as part of his own consciousnesst™, However, as
regards proof of intention (in all 1its forms), 1t 1is
néﬁeséary to make use of inferential reasoning, "... drawn

from -the actions or aspects of actions which we observe, to

9..3;39 above.

lQ{;IThiS cruclal distinction 1s discussed at 20-25 above.
ll, :ThiSvi5 the submission of this dissertation. See 20-25

- above.
12{3 Seé the discussion of Dualism at 26-34 above.

L3;;$I‘A Duff Intention, Agency and Criminal Liability_ :
e Bhilosophy of Action and the Criminal Law (1990) 134,



 the. broader patterns of meaning of which they are part
Lrae This accords with Brett's postulate that we all

‘have an '"indwelling understanding" of other human beings?*®.

'Theﬂhofal background to the notion of dolus eventualis is to
_bé fOund in the consequentialist conception of responsible
agency, which focuses on outcomes, and justifies the
'prihciplesl of criminal 1liability by their consequences,
éddpting those principles which would most efficiently serve
‘the ‘law’s aim of preventing harmte, In terms of this view,
fﬁefe is no 1ntrinsic moral difference between 1intent and
fofesight and consequently there 1s no need to distinguish
bétﬁeen intended and intentional agency*”. It 1is necessary

toiqualify this view such that criminal liability accords

with "morally culpable responsibility” 1in accepting the
nbtioné of knowledge and control as determinative?*S, In
.cohtfast, the non—-consequentialist position finds an

intrinsic moral significance 1n intended action*<.

The psychological concept of culpability 1s the theory which

has - been adopted by our courts (along with the Anglo-
Ahériéan legal systems). In terms of this theory, 1t 1s
épbrbpriate that intentional agency be regarded as
sufficient to constitute "intention": the psychological

contépt regards culpability as something 1n the mind of the

of fender==,

lilf;-f'_" Ibid 131.

l?;llhiBrett An Inguiry into Criminal Guilt (1963) 139.
16.17529 the discussion of consequentialism at 34ff above.
17;H Duff (n13) 111.

ié;3 Ibid 109.

19."fbid 111.

20. A 'A G Peters (Opzet en Schuld in het Strafrecht (1966)
- 320.
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Nany;Wrifers have sought to limit the ambit of "intention"

to:mintending", by equating 1t with either the concept of
“deSife” dr that of "purpose'", both of which are synonymous
withﬁ£he restrictive interpretation of intention (ie direct
intenﬁion). We have seen that both of these concepts are
prleematic however, 1in that they exclude certain situations
Whith would reside under intention in terms of 1ts "ordinary
léﬁguage“ conception=*, In contrast, foresight 1s an
indisbehéable part of intention 1in all 1its forms== and
indéed; hay be equated with intention. A number of writers
héVev.émphasiéed the notions of knowledge and control and
Coﬁébhitantiy, foresight, 1in assessing subjective criminal

liabilityzz. It is therefore submitted that the concept of

2;. iThi5’argument, along with other related arguments which
© are indicative of the unsuitability of these terms are
“..canvassed. at 45-58 above.

22;‘=R Goff "The Mental Element 1in the Crime of Murder"
~(1988) 104 Law Quarterly Review 30 at 42 states that

Moo, Intention can exist without foresight of the
relevant consequence ..." He holds that a consequence
.that 1s "...most unlikely to occur ... cannot be said

"to have been foreseen Surely this is incorrect,
as- 1t militates against the fact that intention
requires a cognitive component. How can one 1intend
something that is not foreseen? It 1s submitted that
Goff's golfing example, drawn from lLord Reid (at 44),
_to the effect that "... 1f I say I intend to reach the
* gfeen, per1e will believe me although we all know that
y,the odds are ten to one against my succeeding; and no
“one but a lawyer would say that I must be presumed to
have intended to put my ball in the bunker because that
S was ‘the natural and possible result of my shot ...", is
*  nDt convincing. Although the golfer may hope to reach
" the green, he himsel f foresees as a very high
probability ("ten to one") that he will land the ball
in the bunker; therefore his shot was performed with
foresight of the highly probable "harm" (hitting his
~ball into a highly unsultable place) and is

" consequently intentional.

.23{ iSee the writers mentioned at 67-74 above. R Cross "The

Mental Element in Crime" (1967) 83 Law Quarterly Review

215 at 2246 also places special emphasis on the notion
- of "control" in assessing the mental element 1n crime.
-H -Keating "Fatal and MNon-Fatal Offences against the
‘Person under the Draft Criminzl Code" in I H Dennis
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intehtion'is_most accurately encompassed by the notion of
‘iﬁtentional action and consequently, foresight, as
?inﬁérpreted in the notions of knowledge and control, ought

,to bé determihativezq.

:bbluéi eventualis, as 1s typical of all the forms of
 ih£éhtion, consists of a cognitive and volitional element==,
;Sinﬁé the ‘demise of the presumption (in the courts) that a
bEhépn:intends the nmnatural and probable consequences of his
=§cts;‘ with 1ts wversari in re 1llicita overtones, dolus
59v¢ht&a]is is assessed on the basis of the subjective
f@reéighthf'the occurrence of the harm=<, This 1s proved
_Ey”jnferential reasoning based on the conduct of the accused
ahd in line with the subjective test, is not assessed on the
‘stéqdérd of the reasonable man, but on the state of mind of
:tHéfaécuSed at the time of the act=7. The test for dolus
3eQéﬁtua]is "is the same with regard to consequences and
ciréQmStahceszs. Although dolus eventualis 1s 1in No way a

“lesser form of dolus=%, the existence of dolus eventualls

"(ed) Criminal Law and Justice - Essays from the W G

~'Hart Workshop 1986 (1987) 129, outlines the argument
that control and choice ought to be determinative
. concepts in relation to murder.

242/ The notion "choice" has been used above, in the
o 'f,arguments of certain writers. It 1is submitted that
o this noticn is equivalent to "knowledge" and therefore
-these notions can be used interchangeably to
‘constitute, along with "control", determinative

criteria for criminal liability for intentional action.
25.. C R Snyman Criminal Law 2ed (1989) 197.
'26A7lSée the discussion at 95-104 above.

'27;f5The requirements for the proof of foresight are set out
L in §.v Sigwahla 1967 (4) SA 566 (A) 570.

728.«'See the discussion at 235ff above.
29;X,M M Loubser "Die Implikasies van die 0Onderskeid tussen

,_,Dolus Eventualis en Dolus Directus" 1in J J Gauntlett
.. (ed) J C Noster__'n_Feesbundel (1979) 139 at 143, C R
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fhe "iegislative development embedied in the Criminal Law

ngndﬁent Act®>®. It may be submitted that a Jjudge 1s likely

'£Qfayqid the death sentence in the event of a guilty verdict

brediéed upon dolus eventualis™*t, A corollary of the

SmeiSSion‘that dolus eventuallis 1s 1n No way & lesser form

bfxﬁhtentioh 1s that Jdolus eventualis should suffice for

:ﬁfﬁminal_liability for all crimes which require intention™=,

h?fShyman,”Dolus Eventualis in the Offences of Terrorism,
. ‘Subversion and Sabotage" (1990) 107 SALJ Z65 at 372.

ijor the implications of the Criminal Law Amendment Act
107 of 1990, see 93-94 above.

35 Ibid. This was expressly held in & v Ntuli 1991 (1)
““'SACR 137 (A).

o

“. See the discussion at 218-223 above.
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" Dolus eventualis — cognitive component

”Ihe?e:is general agreement amongst South African writers, as
Qell‘ias being & well-established rule iIn the courts, that
ﬁthé“cognitiVe component of dolus eventualis 1s satisfied by

3fokeéight'of the possibility of harm™=.

_Pfiqf'fo the 1980°'s, English law dealt with this problem by
-iﬁélgaihg foresight of the probability of harm within the
iéo%fé%t of intention, with foresight of a lesser degree
iﬁeidg ;1a55ified as subjective recklessness™<. However, the
_héw;“developments in English law have sought to identify
:féEkiéssnéss with objective liability and negligence; and
;Haye coHCDmitantly attempted to limit the foresight required
'fof%bund liability on the basis of intention to foresight of

‘a certainty®=.

_It:'iév evident in the new line of cases dealing with
;iﬁtentibn, that the courts have 1n each case qualified their

ASQpﬁdft for their requirement that there must be foresight

33. 111ff above.

34. .For a discussion of the English law concept of

© +-.1intention between 1960 and 1980, see 247-264. The

“subjettive notion of recklessness 1is discussed at 283-
288 above.

35}5 The new notion of recklessness in English law is

’ . discussed at 289-310 above, while the attempts to limit
‘the. foresight requirement in respect of intention is
“discussed at 265-279.
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Afocertainty for the purposes of intention=e, In Poloney,
;Lofd"Bridge.proposed that the jury should be directed that
an.‘act is intended where the defendant foresaw the
.cdnéequencé as - being a natural consequence of his act.
'Howévef,_;t has been observed that the "matural consequence
_téStW'alidw54an intention (to bring about a consequence) to
bégidentifiéd with foresight of a consequence as a "natural
4Cbhééquénce” of his act. In Hancock and Shankland, the
:émpﬁééis on the role of the Jjury’'s common sense makes
'gllowéﬁce for the Jury to find that the defendant had an

-ihﬁéntion'to cause the harm where foresight of a probability

'36.4 A number of writers have argued against accepting

: . foresight of a probability for the purposes of

~intention. See particularly G Williams Textbook of.

cCriminal Law Z2ed (1983) 83-4 who elicits the argument

. that "intention" should conform to its ordinary

meaning, and A K W Halpin "Intended Consequences and

“Unintentional Fallacies" (1987) 7 Oxford Journal of,

: Legal Studies 104 at 108, who argues that "... no

-fjmattef what 1level of probability we are speaking of,

inasmuch as we are speaking 1n terms of probability of

- the consequence occurring, it must be recognized that

-there 1s also a probability of the consequence not

~occurring. This crucial fact is sufficient to falsify

any equation between intention and foresight of

probability, no matter how high the probability ...".

It is submitted that Halpin is wrong. First,

- "probability" is usually associated with a greater than

207% chance of occurring, which would make a

‘contradictory probability of the consequence not

.occurring mathematically impossible; but more

- importantly, in legal terms, the fact of foresight of

- the probability of harm, associated with a continued

"willingness to take the risk is legally relevant, and

. the . contradictory "probability" (of the harm not
‘roccurring) 1s not.

.+ As regards the new 1line of cases 1in English law
"\ “relating to intention, McAuley observes that the House
-  Df Lords 1in Moloney and Hancock and Shankland, and the

" Court of Appeal in Nedrick, have "attempted to beat the

.concept of intention 1nto submission'", and thus the
.. results of these cases have not been satisfactory. (F
. McAuley "Modelling Intentional Action" (1987) 22 The
. Irish Jurist. 179 at 190). See 265-276 above for a

. discussion of these cases.
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?ﬁéefbeen‘proVed. The Court of Appeal 1n Nedrick accepted

ﬁpﬁaﬁ;foresight of a "virtual certainty" would suffice for
;Hteﬁtion} while 1n Walker and Hayles, the same court
fkaifﬁerenﬁly constituted) held that foresight of a high

';eeééee”of'probability could constitute intention.

; hie1}Vacil1atiDn by the courts from the foresight of a
fcertalnty‘approach simply reflects a recognition on their
:part that: nothing is certain 1n human affairs"=7. However,
1t“ is clear “that once we depart from absolute certainty
‘f&hexe‘is a euestlon of degree and an uncertain boundary

 between intention and recklessness"=%,

‘511v1ng 111um1nate5 this point when she observes that ...

both "knowledge’ and ‘awareness’ there 15 always
,1nvolved the profound epistemological problem of
-knowablllty H "knowledge’ 1s alwavs knowledge of a

5probab111ty rather thanmn ot a certainty. Where the 1ssue 1s
'one;,of fore51ght of a future event, ‘certainty’ 1s a
'partlcujarly precarious concept ..."=". Si1lving observes

ther that the borderline between "i1ntent'" and "knowledge"

'as well as between "foresight as a certainty" and "foresight

llkely ‘1: often very tenuous, and that a "reckless"
actor is then socially equally blameworthy f(and equally

Qangerous)fas one who acts with "intent'"=-.

Iit:ie 5ighifiCant that the English courts, despite rejecting
éhleduétion between foresight of praobability and i1ntention,

~have qought to establish a connection between the two by

‘3,J C Smith "A Note on Intention® (1990) Craminal | aw
‘Review 85.

38.7 3 C Smith and B Hogan Criminal | aw bed (1988) S59. This
B “statement was quoted in Walker and Hayles 1990 (20) Cr
App R 226 (CA) at 232.

:3H Silving Constituent Flements of Crime (1967) 219.

40 .7 Ibid 224.




ﬁolaiﬁg that foresight of probability 1s evidence from which
_intenfion' may be inferred<?t,. Halpin observes that 1if
fbreéight _of' a probability as evidence of 1ntention 1is
reéérded as distinct from foresight of a probability as an
éauiQEIEhée of intention, 1t 1s pertinent to ask 1in what the
diétiﬁcfion consists4=, ... Indeed, in practical terms, it
'iégdifficult to see what difference 1t would make for a
5Qq§é-to direct a Jjury along the lines of, (1) "1f you are
satiéfied that the defendant foresaw death as a probable
cbnéeqﬁehée of his actions, that amounts to an intention to
cauge,deéth,Aand if you find that he intended to cause death
ybu szt'find the defendant guilty of murder ' ; or, (2) °‘if
ydu‘ are> satisfied that the defendant foresaw death as a
probable consequence of his actions, you may infer from the
evidence that he intended to cause death, and if you find
thatdhe intended to cause death you must find the defendant
gQﬁlfybqf murder’ ..."9T, Halpin concludes that the English
tbuffs7have failed to illustrate the distinction, and until
Sgth'time as the vacancy for such an 1illustration is filled,
the‘;claim that treating foresight of a probability as
eQidéhte of intention can be regarded as distinct, "...

cannot .be taken seriously ..."%%3,

It"ié"therefore evident that despite their attempts to

exclude foresight of & probability from the ambit of

41{; Nojohey [(1985] 1 All ER 1025 at 1038; Hancock and
~ Shankland [1986] 2 WLR 357 at 363.

42 © . Halpin (n36) 109.
43 . Ibid.

44. . Ibid 111. Halpin discusses the case of Steane (1947)
*7;‘KB 997, cited by Lord Bridge in PMoloney as an example
.of a case where foresight of probability amounted to
“evidence of intention, but where intention was not

. established. However, as discussed above at 244, it

. seems that Steane did have the intention to assist the

- enemy, and that his acquittal ought to be premised upon

/duress 1instead of lack of intent.
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 iﬁtén£ion, the courts have not succeeded in doing so. In
tHénlight of this conclusion, South African criminal law
compares favourably in terms of 1ts explicit acknowledgement
of thé role of foresight as an 1indispensable part of the
hpfioh'of criminal intention. The debate which has occupied
mdéﬁnbf.the time of the courts and writers in South Africa
iéﬁndt whether foresight should be accepted in the scheme of
intehtion at all, but rather, which degree of foresight
nghf to be required for intention=®®=. This debate has
ﬁriﬁ;ipally been played out 1in the academic journals and
téxtbéoks, as the courts have, for the most part, simply
diécﬁssed Vthe foresight requirement as an ungqualified
poésibility. It may be submitted that the phrasing of the
forésﬁght requirement 1n this manner may be 1interpreted as
supbqrt for the "remote possibility" line, that 1is, provided
tﬁe héfm is foreseen by the accused, the remoteness of such
hafmiié not relevant 1n respect of criminal responsibility.
This "argument enjoys the support of a number of writers,
although there is equal support for the proposition that the
Feqhiéite foresight ought to be qualified 1in some way<“®.
fﬁé fyﬁbpellate Division seems to have adopted this
qualification upon the foresight requirement in two recent
cases, Ngubane®*” and Beukes*®, The learned judges who
dé?iveredvthe judgement of the court in each of these cases
Sbuéhtﬂto indirectly exclude the volitional element of dolus
éven{Qa]fs' by virtue of the remoteness of the foreseen
pbssipility, such that an accused could not be said to have

”ﬁoﬁsented” to the occurrence of the foreseen harm had he

45:? Séé the discussion at 111ff above.

46{ :fhe views of all the South African writers are
"7 . 'canvassed at 111ff above.

47. S v Ngubane 1985 (3) SA 677 (A).

48. ' 5 v Beukes 1988 (1) SA 511 (A).
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‘hdt”foreseen the possibility of the harm occurring as real

‘or reasonable.

LThegl dubious utility of the volitional component
,npiﬁithstanding, it has been pointed out that 1t does not
 }0&1bw"that an actor will only "consent" to a real or
}éaspnable possibility, and that in fact an actor would be
l@bfé Iike1y to reconcile himself to a remote possibility=?,
Ii?»i§  therefore submitted that this 1indirect attempt to
»quaiify the foresight requirement of dolus eventuallis is not

,logicaIIYFSound.

quthérmore, it 1s submitted that the attempts to restrict
.thé_ambit of the foresight requirement are all subject to an
inherent deficiency, the ambiguity of ordimnary language when
aqdpféd for 1legal wusage. Adjectives such as '"real",
ATfegspnable” and '"concrete" cannot be quantified for 1legal
pQFstes, and to 1i1nsist on qualifying foresight by using
ﬁhesé:.terms 1s therefore problematic. It is moreover
dif¥i¢ult to draw the line between these terms and the terms
jsuthl'as "slight" or "remote", used to describe a lesser

poésibilityso.

1THé)SpbmiSSion of this thesis 1s therefore the following:

the-. foresight requirement, constituting the cognitive
,C@mﬁbnent of dolus eventualils, should be entirely
IUnqhalified; If the risk of harm occurring 1s envisaged by

tHenéctor, there is foresight, and the fact that the actor
tékeg'tognizance of this risk eliminates the possibility of

uhjuszresults. Where the actor has ruled out the risk of

49...161-162 above.

'50.":J 'R Du Plessis The Law of Culpable Homicide in South
'?"“ﬁfrica_ (unpublished D Phil Thesis, Rhodes University
1986) 155 "... It would be extremely difficult if not
impossible to distinguish between very remote, fairly
“remote, real, substantial and concrete possibilities

.- “objectively as questions of fact "

\
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Jthéfhafm occurring, he has no foresight and therefore can at
 mps£{bé-fDund guilty of a crime on the basis of conscious
-négLidence. However, where the actor has foresight of the
harm occurring, and chooses to act regardless of such
;fqﬁegight,-.he should be convicted of the intentional
\éohhission of the crime 1n question®*%, The mere remoteness
6f‘a'bossibility does not remove it from the ambit of dolus

eventualis™=,

it“fié  nece55ary to examine the nature of the foresight
reduLfed‘ for dolus eventualis 1n more depth. Having

accéﬁtéd fhat the cognitive component 1s satisfied by

o1 "G Fletcher Rethinking Criminal Law (1978) 448 n35 cites
.0 " 'Sehmidhauser, who Y. rejects the relevance of
,:j'pfobability to dolus eventualis on the ground that the
~ . improbability of hitting a distant, but intended target

does not preclude a finding that a successful hit was

“intentional ...".
'52.:.-Du Plessis (n50) 178. Snyman (n29) 371 refers to a
<L, kaleidoscope of possible results ...", stating
“.-that "... the degree of foresight of desire cannot
. affect the Jjudgment that I ‘“intended’ all these
f7consequences <. " (at 372). At face value, this would

seem to runm contrary to Snyman’'s support of the
-argument that only foresight of reasonable possibility
" suffices for proof of dolus eventualis. (See Snyman
only 199). It 1is submitted that at 371-2, Snyman 1s
" simply stating the law, as it stands. As to the
~ sufficiency of foresight of a remote possibility as the
-cognitive component of dolus eventualis, similar
 arguments may be adduced 1in this regard to those
:fproposed in the context of "oblique 1intention" by J L
"quackie "The Grounds of Responsibility"” in P M S Hacker
“and J Raz (eds) Law, Morality and Society (Essays in
‘Honour of H L A Hart) (1977) 181: ... If an agent
brings into consideration and weighs thoroughly
everything he knows about the nature and circumstances
¥,and likely consequences of a proposed action and
" performs the action as a result of this deliberation
4 tand . 1n fulfillment of the decision in which 1t
" _culminates, then he has intended a rather complex act
which includes all the features of the action known to
ohim. He has accepted 1ts wundesired or neutral
- components for the sake of the desired ones, knowing
©.that he cannot have these without those ...".
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ifofeéight: of the (unqualified) possibility of harm
t‘océgfring, the question arises whether this foresight has to
.beyat-the forefront of the actor's mind when acting. It 1s

,Subhifted}that at this point a distinction should be drawn

betwééh the notions of "knowledge" and "awareness', where
Akﬁowledge, “... the most elemental positively 1imputable
hedtal state ...", differs from ‘"awareness", in not

requiring actual consciousness, at the crucial time, of the
‘pertinent circumstance; "pre-conscious" knowledge 1is
'Sufficient53. "Pre-conscious" knowledge means that the

.DEFSQn»concerned had at some prior time acquired the
heiéyant information and that the latter has not been
freﬁhéssed, " but is susceptible of being brought to
,tohs;ipusness if needed ..."=%. While 1t 1s suggested that
:9kthiédge” will suffice for the majority of crimes, for

certain crimes such as perjury awareness will be required®=.

A éétbnd issue which should be canvassed in relation to the
hétﬁre of the foresight required for dolus eventualis, 1s
.theanmOQnt of premeditation or deliberation the actor
éﬁgégés in before acting. Sistare suggests that the amount
vquﬁimEvsbeht contemplating what one intends cannot make one
mﬁfé.br less responsible, though it may affect one’'s degree
pf'tulpability or laudability=e, It is therefore submitted

that ~ the immediacy or duration of the foresight is

53: .Silving (n39) 218.
54 . Ibid.

55.- It 'is submitted that this would counteract the attempts
-~ "’made by the courts to limit the intention required for
.. -"political crimes" to dolus directus (220-221 above),
“..and maintain the approach which is more sound in
‘. principle; that dolus eventualis 1s a sufficient mens

- .rea form for every crime requiring intention.

:5633 ¢ »T Sistare "Models of Responsibility in Criminal
-~ Theory : Comment on Baker" (198%9) 7 Law and Philosophy,
S 295 at 307 ni8.
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1

giffelévant'in terms of the enquiry 1into proof of intention,
’élthough the circumstances of the case may provide grounds

for. mitigation of sentence.

_Thirdly, as. regards precautions taken by the accused who

vfbreseés the possibility of harm:

... TIhe accused who takes precautions which he

knows - or believes are not sufficiently effective

. to guarantee that the undesirable results will not

Isupervene, is simply mak 1ng the foreseen

. possibility more remote. His position 1s still

“that of a person who foresees a possible criminal

" result of his conduct but does not desist. The

" raccused who takes adequate precautions or, more

importantly, who believes that he has taken

a”adequate precautions and that the undesired result

will not supervene, obviously no longer foresees

. . ~the possibility. Such an accused cannot be said
‘. to have dolus eventualis as mens rea ..."%7.

Thb,_further applications of dolus eventualis need to be
bfiéfly considered. First, dolus eventualis 1is applied 1in
Haééegsing whether an accused had knowledge of unlawfulness,
gﬁd;3it is submitted that the above analysis 1s equally
:féievant in this regard. Thus, whatever the reasons of the
aﬁéused'are in "... failing to make enquiries to dispel or
dﬁhfirm‘his suspicions are irrelevant ..." 1f the accused

complies with the basic requirements for dolus eventualisTS,

fH'ﬂéb fér_ as causation 1s concerned, another Jjudicial
atﬁempt was made (by Van Heerden JA, who also delivered the
j@ﬂgment in PReukes) 1in Goosen to 1limit the requisite
fdkéSight for dolus eventualis. It was held by the
'Apbellate Division in this case that the element of
infeﬁfion‘was not satisfied 1f the consequence occurs 1n a

mahﬁén'which differs markedly ("wesenlik") from the manner

57." .Du Plessis (n50) 162.

58;? See the discussion of knowledge of unlawfulness 1in
"' terms of dolus eventualis at 165-175 above.
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:in_l_which the accused foresaw the causal sequence.
vfﬁppérently the policy wunderlying this decision was the
'eXCiesion of remote possibilities foreseen by the accused
5frem the ambit of criminal liability. However, it 1s
:sﬁbeitted that it is preferable to maintain the long-
eestabllshed rule that the precise manner of causation of
S harm. need not be foreseen; and that the accused should

emerely foresee the possibility that the particular result

Lsheufd ‘flow from his act. It 15 preferable to exclude

............ —_—
crlmlnal liability on the basis of remoteness of causation
. ‘-\——’m—*‘—a—'"-ﬁ ~~~~~~ . e s

rather than fore51ght“9

. 99. . See the discussion of dolus eventualis and causation at
224-234 above.
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Dolu5 événtua1is — Volitional/conative component

-Deépiﬁél the  arguments of the majority of jurists to the
cdﬁtfary,'bthe courts have consistently reaffirmed the
:uti{ity_ahd_indispensability of the volitional component of
*db]&ﬁ; evénfua]is, whether described as '"recklessness" or

"reconciliation with the result"<<,

Thoééf-iurists which dismiss the volitional component of
do]Us) eventualis, regard the conduct of the accused as
,iﬁfehtional if the accused takes a conscious risk, having
cbncluded that the harmful result may actually occur. These
Npifers‘therefore appear to favour a cognitive conclusion in %&;
fplace"of _Vrecklessness“ or a "reconciliation with the

fesqlf“, which 1s wusually 1identified as the volitional

compphént of the notion=?t.

itfébbearsfas if the volitional element of dolus eventualis

isf‘subsumed in the conduct of the accused. This may be
iﬁféfred,from the statements of some of the writers. Snyman
. gtates that "... 1f [the accused] foresaw a consequence as

-possible but did not allow such possibility to deter him
{féh&iproceeding with his main aim, then he took such a
possibility“ into the bargain "and 1is deemed by the law to
“have wintended it .. o=, Morkel observes that "... the
‘persbn who acts despite his knowledge of the possible
iﬁfringement of the law commits himself to such i1infringement

'by -the very fact that he becomes active despite such

60. See. the discussion at 176ff above. Along with such

- .cases as Ngubane (1985 (3) SA 677 (A)) and Beukes (1988
‘uf-(l) SA 511 (A)) where the Appellate Division expressly
"..accepted the notion, there are more recent cases such
U ias § v Hutchinson (1990 (1) SACR 149 (D & CLD)) and S v
‘}iVNango (1990 (2) SACR 450 (A)) which place emphasis upon
- recklessness.

6L}3QSee the views of Loubser and Rabie at 210-211 above.

62.. Snyman (n21) 372.
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ykﬁqwlédge_ i Similar reasoning 1s adopted by Du
'_PiESS;S in his suggested definition of dolus eventualis:
ﬁ;ﬂﬂf_DoluS eventualis 1s that form of dolus which 1is
fen@dunteredi when an accused carrles on with a course of
onﬁdUEt aware that a criminmal result could possibly flow

from such conduct ..."®=2,

The'yolitional element appears to be implicit 1in the fact
jthat‘tﬁe accused did not arrest or modify his actions after
~hévihg foreseen the possibility of harm resulting therefrom.
:IE is‘instructive to compare the views of writers who have
ufécused, on the conduct itself 1in examining intentional
fattibn; McAuley states that the 1intentional component of
_intentional action 1s 1n the action 1tself, not 1in some
:shgdowy, immaterial realm of pure mental states®®.
gmthﬁiéy's theory of the intentionality of anm action consists
'Qfl_the following test: "... Being able to describe the
actionvin the form "He gave effect to his intention by doing
.A’,“wheré A stands for the non—-intentional component of the
,QCEiQn; ie for the agent’'s bodily movements and the results,

if any, that flow from them ..."®%,

‘ Dﬁff”similarly observes that PR we should rather
:undersfand intention as a matter of the relation between the
'égentjé'actions and her beliefs - which beliefs are relevant
-fd;,asiproviding the reasons for, her actions; and as a
matfér,'nqt of what 1s going on 1in her mind, but of the
»péttern_-which her actions (including what she says about
-Qha£ $he 1ls doing) instantiate ... Discerning an agent’'s
:ihféntibné resembles discovering a book’'s meaning (which 1s

63;';D>JJ Morkel "The Distinction between Dolus Eventualis
.~ and Advertent Negligence"” (1981) 5 SACC 162 at 170.

64, Du Plessis (n50) 159.
65. . McAuley (n36) 180.

bb6. Ibid 185.
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'not'é hidden entity whose existence and nature we need to

‘infer from what we can see), rather than 1i1nferring the
hidden causes of an observable event ..."®7,
In this regard, Hampshire observes that there are many

~activities and situations where the actor knows what he is

Agoing_to do, but does not think in words at all=®. He cites
_ib}pk ajia the example of a dancer - 1f you ask a dancer how
 hé’wil1 perform something, he can show you=~<. If you would

ileéfh-from him, you learn from him by watching him, 1ie by
gimitation7ch Hampshire points out that there 1s a real
differénce between practical reasoning and theoretical

:réasbning: The games player, the dancer, indeed, has
iﬁhoughf, but it is nmot verbal thought, and what 1t issues 1in
'isu'ﬁot' a. judgement ..."7*. It 1s submitted that this
'3nghenf gives us a clue as to the content of the
fﬁoﬁ:iusion” to continue with the proposed course of
éctibns, despite foresight of harm. Such a conclusion need
ﬁot'ﬁé (and often 1s not) preceded by a process of actual,

’préttical reasoning 1n words.
”Méral reprehensibility — the policy grounds

The'tpblicy grounds wunderlying the acceptance of dolus
,sVéhtua]js'aS a fully-fledged form of intention are informed
'by;tﬁe moral reprehensibility of the actor who acts despite

fbresééing the possibility of harm. Such an actor evidences

67.".R_A Duff "The (Obscure Intentions of the House of Lords"
- .(1984) Criminal Law Review 771 at 780.

68, ‘8 Hampshire "Comments" 1in Y Yovel (ed) Philosophy of.
. History and Action (1978) 68.

69.7 Ibid.
70..  Ibid.

71. . Ibid.
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af”willingness“ to bring about the harm rather than to give

up his proposed course of action”=.

VI£”'i5 therefore manlifest that the essence of dolus
ieQenfua]is is egoism, in that the person acting with dolus
‘évéﬁfualis places his ends at the same level or even higher
1£han.the ends protected by the law”™ . In the case of dolus
“eventqa]is, the 1inhibiting, negative value of the harm
ehyisaged by the offender 1s weaker than the positive value
,fhét attaches to the accomplishment of the act72. One 1is
thgs_éble to state unequivocally that, in the case of dolus
evenfualis, 1t 1s selfishness which motivates the actor
 ;pntihuing with his proposed course of conduct in the face

fdf‘thé possible harm7=.

AVaaniekerk emphasized this aspect of dolus eventualis 1in
fhrs‘writings on the subject. He spoke of the "... culprit

‘{whoj‘in order to achieve his larger design, willingly and

ihtentionally runs the risk of the unlawful act’'s
'méferializing e '7e, In respect of the crime of murder,
Van Niekerk characterizes dolus eventualis as "... the

cqllbus disregard of the possibility (or even probability)

.that;é certain act may lead to the death of a person ..."77.

.72;‘~R Sklar "'Desire’, 'Knowledge of Certainty’ and Dolus

- Eventualis" (1972) 8 (2) Journal_ of Ethiopian_Law 373
_ﬂat 387.
.73, !7ijd 388 no64. Sklar 1s citing Von Hipple 1in this
- . respect.
'74. . Ibid.

75.  Ibid.

f76;  B v. D Van Niekerk "Dolus Eventualis, A Mitigating
: - Factor?" (1968) 85 gALJ 122 at 124.

‘.77,;-E.v D Van Niekerk "Dolus Eventualis Revisited" (1969)
© 27 B6 SALJ. 136 at 140.
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Td:retgrn:to the 1initial discussion regarding the role of
policy _factors as a context for dolus eventualis, 1t 1is
‘cléér that society ought not to sanction the selfishness
‘which leads an actor to consciously and callously 1infringe
‘deﬁ. the rights of another person. This proposition 1is
»fufﬁﬁer supported by the fact that one cannot intend to do
Something-and not 1intend to do something at the same time.
:Thusg,acting despite foresight of a conscious risk can never
be kCOndoned as mere careless behaviour, 1t 1s simply
inféntional wrongdoing. As outlined above, the moral
legitimacy of the doctrine of dolus eventualis 1s supported
'(pyg'.consequentialist considerations. Since knowledge
'(;hgiﬁe) and control on the part of the actor are the
réLéyaht criteria for attributing crimimnal liability, 1t 1is
»apﬁﬁbpfiate to 1nclude all 1intentional action within the
ambit of criminal intention. Thus the accused acting with
'dolgsjeventualis, will have both knowledge of the possible
.:ﬁonééquences of acting and control over his course of
atpibhs and will be held to have had the intention to cause
'the\,ényiséged harm. He will have chosen to commit the
“foreseen  harm .. should (possibly fortuitous)
cfrcumstances make this result 1inevitable 1n the execution

0of a wider design ..."7”®,

,Alfhough holding the accused to be criminally liable on this
ba5i5~may seem to be unduly harsh to some, particularly 1in
.thén’context of the more serious crimes (in terms of the

;FESQJtant drastic 1infringement upon the liberty of the

78. " Ibid. Although apparently similar to conditional
7 intention 1in terms of this statement, there 1is a
.critical distinction between the two notions: in
respect of dolus eventualis, the accused
"unconditionally" accepts the consequences into the
aﬁzbargain should the harm occur as a result of his
-actions, whereas in respect of conditional intent, the

. accused only intends to cause the harm if the condition

. is fulfilled. (H Silvaing Criminal Justice - ¥Yolume Il

"(1971) 685-6; Silving (n39) 227).
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cheqséd), ~it should be noted that the remoteness of the
%ﬁfeééén bossibility would be relevant to the question of
kééh{?nte.g Furthermore, foresight of a remote possibility
bbﬁid fberifficu1t for the prosecution to prove. It is
'éQbﬁiﬁted that the standard of  proof and ‘the operation of
;ﬁifiéatihg circumstances would be sufficient counterweight

Ttdﬂbfevent injustice occurring.

Iiv!ﬁay therefore be restated that the notion of dolus
 eyentua]i$'i5 sound both in terms of policy and principle.
fﬁe!pperation of this doctrine in South African law compares
févdufably with the means adopted in the English law to deal
‘Qifhifofesight of the possibility of harm. Dolus eventualis
SﬁoQ1d thus Cbnsist of the foresight of the possibility of
théiﬁérm Qcﬁurring, and continuation in the proposed course
bfjcbﬁdu:t‘despite such foresight, from which a "conclusion"
té;tbﬁtinue, regardless of the possibility of harm, could be

inferred.
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SUMMARY

élthough dolus eventualis 1s the most important form of
“intentiqn in South African criminal law, the content of this

‘;bntépt 1ls still the subject of some dispute. This
dissertation seeks to address this problem and provide an

approach which 1is sound in principle and logic.

‘Aﬁakt from the detailed examination of the concept of dolus
-eventualls in South African criminal law, the philosophical
‘énd,ﬁbral considerations which provide the justification for
-the ascription of criminal 1liability, 1in respect of the
,tqmmission of foreseen harm, are discussed. The treatment
pf'this problem 1in English law 1s compared and contrasted

.-with the approach of South African law.
The fbllowing principal submissions are made:

~Do}ds éventua]is is equally applicable to consequences and
'Eifcumstances, and 1s in no way a lesser form of intention.
Thué dblus eventualis i1s a sufficient form of mens rea for
:ali'l¢rimes requiring intention, and a finding of dolus
-:éventualis does not automatically mean that extenuating
'ucikcqmsténces will be present. Dolus eventualis requires
.!subjective foresight of harm by the accused, which 1s proved

by iﬂferéntial reasoning.

. Dolus eventualls consists of: (a) a cognitive component,
'wh;ch is satisfied by subjective foresight of the

'possibility of harm occurring.

{b) a volitional component,
“which cohsists of no more than a "conclusion" to continue
,wiih'}the proposed course of conduct despite the foreseen
“harm. This “"conclusion" is inferred from, and thus

~fir\_exl‘trficably linked with, the conduct of the accused.



‘Attempts to qualify the degree of foresight required to

'fodnd dolus eventualis are criticized. The 1nadequacy of
the: notions of "recklessness" and 'reconciliation to the
risk" are discussed. Dolus eventualis is further

,distinguished from conscious negligence.

" The pfactical application of the concept of dolus eventualis
ih the areas of knowledge of unlawfulness, causation and
~specific crimes is also examined. It 1s suggested that the
- principled approach is the correct approach to follow, and
 thét~po1icy factors should not intrude-upon the enquiry into
,[the‘ existence of dolus eventualis, 1in the mind of the

‘actused, at the time of the offence.
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