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INTRODUCTION 



l 

· Do_lus eventual is is manifestly the most important form of 

intention in practice in South African criminal law 1
• It 

has received by far the most attention of all the forms of 

in ten tion:2 and is 

and much ana 1 ysed 113 

well-established, commonly invoked 

Since the South African courts 

embrace the psychological concept of culpability, in terms 

of. wt,i ch. the question whether an accused has acted 

int�ritionally depends solely on his subjective state of 

'm_ind4, dol us even tua 1 is forms a cornerstone of subjective 

criminal liability. 

;Des'pite the centrality of the concept of dolus eventualis, 

. it· has been described as "contr-oversial "=' and "a concept 

which can with justification be described as an enigma 110
• 

This ;is principally due to the inability of our courts to 

iorm.a clear picture of what the concept of dolus eventualis 

means •. Paizes points out that judicial pronouncements on 

this _subject have been characterized by vacillation and a 

1. -M A·Rabie A Bibliogr:aphy of S□llth Afr:ican Cr:iminal Law 
.<General Principles} (1987) 68. A Paizes "Dolus 
Eventualis Reconsidered" (1988) 105 s.eL1 636, obser-ves 
that " there is no more fundamental concept in our 
criminal law than dolus eventualis •.. " 

2.. M A Rabie "Criminal Law - General Principles" LAWSA vol 
.6 (1981) para 1-163, at para 88. 

3. "focus: Dolus eventualis" (1988) 3 S,,A,,C_J_ 413 at 414. 
4; P J Visser and J P Vorster General Principles of 

Criminal I rl,w tbrrn1gb the Cases 2ed (1987) 337. The 
· c:on trasting normative f au 1 t doctrine, which has never 
foundr explicit acceptance in South African courts, 
holds that fault consists in more than a mere state of 

.mind; that it is an evaluation of that state of mind:­
in other words, the state of mind must be blameworthy. 
Thus in terms of the normative approach, one can intend 
�o commit a crime and still lack fault, if the 
circumstances are such that one cannot be blamed for 
one's in ten tiona 1 c�mduc�. C R Snyman "The At tack on 
German Criminal Legal Theory - A Retort" ( 1985) 102 

's.8LJ.: 120 at 124-5. 
5.· ' ·R Whiting "Thoughts on Dolus Eventual is'' (1988) 3 SBC.il. 

440. 
6. Focus (ri3) loc cit. 



surprising lack of clarity7 • He notes that this uncertainty 

is unacceptable as it is inimical to the principle of 

ieg�lity, which underlies the criminal law6 • Furthermore it 

·constitutes a serious obstacle to any coherent and 

c�,nsisten t system of er imina 1 1 aw. As Austin observes, 
II . words are our tools, and, as a minimum, we should use 

c 1 e.an too 1 s •.• 11 9• 

In this thesis I shal 1 attempt to explore in detail the 

de_velopment of the concept of dolus eventualis in South 

African criminal law, highlighting the particular areas of 

- dispute that have resu 1 ted in the present imperspi cui ty. 

The treatment of the problem in South African criminal law 

will be compared and contrasted to the developments in this 

2 

regard in English criminal law. Furthermore some 

ph11 o,sophi ca 1 considerations under 1 y ing subjective er imina 1 

on the grounds of dolus eventualis will be liability 

sketched. 

build a 

Throughout the discussion I shall attempt to 

coherent framework for the concept of dolus 

eventualis, which will be presented at the conclusion of the 

thesis i<:> . 

..7 • 
·s .. 

9. 

Paizes (nl) 
Ibid. 

Joe cit. 

J L Austin 11 A Plea for Excuses" (1956-7) 
of Aristotelean Societv 1 at 7. 

·10. I have made use of sources available up 
September 1991. 

57 Proceedings 

to the end of 
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DEFINING INTENTION 

.�r\mary · 1. ega 1 concepts lend themselves to philosophical 

.. ana 1 ysi s, none more so than the concept of "mens rea", which 

i� b�oadly synonymous with the notion of a guilty mind or a 

criminal .mental statei . The most important facet of mens 

rea is the notion of intention�. Austin observed that: 

Intention meets us at every step, in every department 

of JL1risprudence 113 It is indeed fundamental to 

acknowledge the centrality of the notion of intention in the 

�n�lysis of criminal liability. 

'Apa.r.t. from this purely juristic conception of intention, 

,philosophers are interested in intention as a central 

f�aiure of human action, and as a key determinant of moral 

responsibility4
• It is the ref ore en ti re 1 y appropriate, that 

1. P Gillies Criminal Law (1985) 39. The scope of this 

2 .• 

thesis does not a 11 ow for a detailed phi 1 osophi cal 
analysis of each pertinent concept in the fol lowing 
discussion. What follows is therefore a modest attempt 
to identify, in a somewhat attenuated fashion, some of 
the issues related t,o these concepts in order to fit 
them into a general scheme of intention. Discussion of 
these issues has not been at the forefront of South 
African legal writing, as is evident from the treatment 
of intention in the textbooks, whereas many English 

·. (and Common law) writers have conducted an in-depth 
·examination of these areas. The following discussion 
.will consequently concentrate on Anglo-American 
writings on the lssue. 

Certain writers hold that negligence is not a mens 
.form,: restricting "mens rea" to the concepts 

; i'n ten tion and reek 1 essness. 

rea 
of 

3. Th�s statement is drawn from his Lectures XVIII, cited 
in A·R White "Intention, Purpose, Foresight and Desire" 
(1976) 92 I aw Quarterly Review 569. 

4. • R A Du f f " I n ten ti on s Leg a l and Ph i l o sop hi ca 1 " ( 198 9 ) 9 
Oxford Journal of I eoal Studies 76. Criminal law, 
being ,a reflection of the predominant moral views of, 
the me�bers of the society which it regulates, is also 

.bound up with moral responsibil.ity. 
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we.should pay heed to the views of philosophers in exploring 

the . parameters of the notion of intention. However, we 

· should not lose sight of certain difficulties in respect of 

.philosophical evaluations of intention. 
, . .  

First, a philosophical inquiry into the contours of a 

C:Qn_.cept II a • • does not pursue a definition, but rather an 

account of a concept 

our language 

that is already implicitly defined in 

Such an inquir-y into the usage of 

language informs us that problematic terms such as 

'.11 int,ention 11 are not applicable in all contexts of human 

action° · 
. .  · . ' 

and that in many cases the question as to the 

e�i�t�nce of intention only ar-ises if this is prompted by a 

special feature of the case7
• 

5. GP Fletcher Rethinkinc Criminal Law (1978) 449. 

6.. Ibid 450. 11 
• • •  Absent unusual circumstances, it would 

be odd· to inquire whether [a] driver intended to 
turn left The question might make sense if the 
driver were looking for an address on the right, and we 
were puzzled about whether in turning left, he simply 
was �onfused about his r-ight and left side, or whether 
perhaps he changed his mind and decided to give up 
looking for the address. Then we would want to know 
w_hat his intention was . • • . H Gross A Theory of 
Criminal Justice (1979) 88 makes the same submission 
somewhat differently. " Acting, like much else in 
the world, has its standard and its substandard forms • 

. W_hen it is said simpliciter that a person has performed 
. a particular act, it is implied that the act is' 
standard. When the act is nonstandard we make use of 
an abnormality designating term to note this • 
. Unintentionally is such a ter-m, and contr-ol of the 
_actor is the r-espect in which an act qualified by this 
·ter-m · is abnor-mal. When we say that an act is done 
iritentinnally, we simply make a counter-move against 
that imputation of abnor-mality, which itself may be 

.· expr-essed or- only implied, and which may have actually 
·· been made al r-eady or- may on 1 y be in pr-aspect .•. 11 

7. Fl etcher ( n5) 451 mentions such examples as shut ting 
.the door-, folding our- ar-ms, patting down our- hair. See 
also the quote fr-om Gr-oss at (n6) above. 
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Ffetcher observes that; the great virtue of 

philosophical 

notions back 

analysis 

to their 

is that 

natural 

it brings 

habitat. The 

puzzling 

method of 

��a1ysing ordinary usage invites us to consider what these 

terms· mean as they are used' not what they II mean II when 

wrenched out of context and defined for the purposes of 

legal analysis ••. 118• 

How.ever, as Duff points out, a phi 1 osopher who beg ins 

f�o� the ordinary, extra-legal concept of intention must of 

course b_e. alert to the possibility that, given the law's 

'specific requirements·, the concept's legal meaning should 

diffe�-fr6m its ordinary meaning and to the danger that her 

grasp,. of those ·specific requirements· may be inadequate 

The method of philosophical clarification is antithetical to 

the· prevai 1 ing method of 1 ega 1 ana 1 ysi s which insists on 

cl as,si f i cation of the act causing harm as "either vo 1 un tary, 

or not, either desired or not, either in tended or not 1110• 

F 1 etcher warns that this need to c 1 assi fy each and every 

case· pf ten en tai 1 s a serious phi 1 osophi ca 1 error11 • He 

observes that this compulsion to classify induces a search 

8. ,·Jbid. However Austin cautions that " •.. we are looking 
again not merely at words ... but also at the realities 

·.we use the words to talk about: we are using a 
sharpened awareness of words to sharpen perception of 

the phenomena •.. " (J L Austin "A Plea for Excuses" 
(196U- Phi 1 osophi ca 1 Papers 130, cited in J B Brady 

_·"Recklessness, Neg 1 igen ce, Indifference and Awareness" 
(1980) 43 Modero Law Review 381 at 393). 

9�-- ·ou·ff (n4) Joe cit. 

10� Fletcher (n5) 451. He adds that " .•• the engine of the 
law requires us to make a decision in every case, and 
there.fore there is no room for a middle ground where 

:the concept idles, where it is odd to describe the case 
one way or the other ... ". 

11.•;- Ibid. 
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for·.the essence of each of these notions in order to fashion 

a-. s·tandard by which the prob 1 ema tic fringe cases may be 

Such an essence is inev i tab 1 y found in 

.some · in tern a 1 event, some feature of consciousness 

present .in all cases of acting voluntarily and 

i_n ten tiona 11 y ".1. 3
• Since the demands of systemic thinking in 

· ·raw- ma·y pull us in search of "chimerical essences", we ought 

,to .take cognizance of 

at:cu_rate philosophical 

the difference 

account of 

between an 

voluntariness and 

-intention. and the way we customar i 1 y think in constructing 

·:the_ ·e.difi_ces of legal analysis ••. ":1.4 • 

. ;Duff,· notes that the most obvious contribution a philosopher 

c:·an •· make is at the level of ideal theory; however he 

conce.des that even if 1 ega 1 ascriptions of er imina l 

.re.sPonsi bi 1 i ty shou 1 d idea 11 y match mora 1 ascriptions of 

c�lp�ble responsibility, the law has other purposes and 

;��er requirements which might conflict with that ideal aim 
' fl .l.:. ', 

, . . . . 
' .. 

1.2. · .Ibid. 

�3. Ibid. Producing this essence is what Wittgenstein 
c.al led · the conjurer· s trick· ; the fa 11 acy of assuming 
that · something happens· in tern a 11 y whenever one acts 
intentionally follows from assuming that because there 
is a word intention, it must name some particular 
thing. Thus legal theorists think of intention as a 

: · mental state· or a · state of mind· that is present 
when�ver one acts intentionally 

14. 1bid 452 • 

. 15. ·.Du.ff· (n4) 77. " legal definitions and doctrines 
must be practicable: they must be intelligible to the 
judges, lawyers, jurors and citizens who have to apply 
them •.. ''. Although the ordinary language concept will 
satisfy these requirements to some degree, the criminal 
legal. process is subject to special constraints ( the 

;�ules of evidence, the need for proof beyond reasonable 
... doubt) which '' ..• may make ordinary concepts inapt for 

··the law· s purposes ..• ". 



.Will�am� .is of the opinion th�t philosophers have only 

offered limited assistance to lawyers in respect of the 

,resolution of legal problems relating to the meaning of 

i_ntention:i. 0
• Nevertheless, it is in examining the ordinary 

meaning of- the notion of intention and its relation to its 

can contribute 
', .. . . 

tedmi ca 1 1 ega 1 usage that philosophers 

towards a better understanding of intention. In order to 

_achie_ve this, we should begin by looking for ideal 

idefinitio�s which will make just those distinctions and 

classifications which the law should ideally make; only 

then� should we ask whether and how these ideal definitiohs 

must b� modified for the sake of practicability 11,1.7 

7 

The .. meaning 

controversy. 

of intention remains 

Williams observes 

a 

that 

matter 

the 

of 

debate 

some 

is 

char�cterised by disagreement among the writers18 • 

Thi�- Confusion has not been significantly eased by the 

entra'nce . of philosophers into the field, according to 

Wil Iiams, who adds that the interest of the philosophers 

premised upon ethi ca 1 grounds, has neither been fo 11 owed by 
. ' 

_d,isc·ussion in terms of any particular ethical theory, nor 

been contextualised within a discussion of the specific 

req.uirements of the er imina 1 1 aw. 
. 

. 

the· ordinary meaning of the word 

Instead they mix up 

'intention· with its 

desit�ble legal meaning the meaning of intention as a 

te�hnical term of the law ought to be close to the literary 

and popular one, but there are sound reasons for saying that 

.th_e t_wo should not always be identical 11.l.9 

16.·· G Williams "Oblique Intention" (1987) 46 Cambridoe Law 
·>; J□urna 1 417. 

. 17. Duff (n4) 77 • 

·18. ;-Williams (n16) 417. 



,u�:c�r{ainty regarding the meaning of intention has also 
ar·i�{en from the forays of other disciplines into the area of 

Grygier points out that crime is no longer seen by 
as an individual phenomenon2 •=·, and that 

- ., 

�dV��se socio-economic conditions (social pathology) are 
- 'mo

0

�e·-' ·importa.nt in the etiology of crime than mental 
:P aJ�h;t og 1 2 

.. . ·. Intention is not only somewhat spurious, in 
\he �ie.w of many social scientists, but it is an obscure and 
·v_agu_e __ i::oncept22 which may be regarded as a major 
·obs ta ·c 1 e in t he s c i en t i f i c a t tempt to co-or d in a t e l aw and 
the. social sciences Gr-ygier states that, in 

·g,enera_l, writings on the mental element in crime present 
' :. ·,·, . .  

on·1Y the jurist's view of f"lan, citing legal authorities and 
.i::ou�F decisions, but they ignore the scientist's view of 

·Man�" Th� jurist maintains that the mental element in crime 
!Il.lJ.5.t. be established; the specialists in mental and social 

20/. · · T• Gryg i er Socia 1 Protect i no r.ndr=> A New Model pf 

8 

'Criminal Justice (1977) 17. 
sLibjective side of the criminal 

The stress on the 
act, which is 

criminal justice :·fundamental to all Western systems of 
-�. is r-.ejected· by most social scientists 
to research data 

as contrary 

Ibid 18. Grygier- proceeds to list other factors which 
·merit consideration along with adver-se socio-economic 
·conditions: genetics (at pr-esent, in law tl"1e xyz 

, . ., '.syndrome does not negate criminal intent; in empirical 
.resear.ch the findings ar-e inconclusive), family life 

and· .the tempo of socia 1 change. Studies suggest 
that the r-apidity of technological, cultural and 
e�ono�ic change may produce culture shock and have even 
more ·impact on the r-ate of cr-ime than do poverty, 
injustice and chronic inequalities 

An ce 1 • who remar-ks that 2i.:,Jbid 19. Grygier cites 
'-the concept of intent is 
.the time of Cicer-o 

as obscur-e now as it was at 
and (at 20) Bentham, who 

concept of intent as inevitable,, 
to the last degr-ee ambiguous and 

;_ whi 1st accepting the 
· . regarded it as 

o_bs.cu re •.. " • 
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pathblog� state that it cannot be properly established 
lt�4 

-� ,, . : •. . ' .. 

·e psfchiatrist has argued in respect of intention that " •••. 

either no intent was formed at the moment of the 

:off�nce, or that if it was we can never be certain when it 
.• ,1 ' 

was· formed, what its content was, or indeed whether it was 

form.ed or not In terms of his view, intention 

:�ho�ld be characterised as a partial summation only of 
. :. :: ' ' 

the ba_sic elements of actions, which are constellations of 

·:et.ec::-tr i ca 1 and chemi ca 1 even ts taking pl ace and changing 

�xi��mely rapidly and subject to relativistic considerations 

<{n their temporal location 00 ::.::e 

In :·the light of the above, the necessity of defining 

intention has been called into question. Does the "ordinary 
,, , ,  

·language" conception of intention not suffice for legal 

,purposes? Duff observes that intention is an ordinary 

·· Eng 1 ish term, and that the meanings of such terms and our 

·g_,rasp of. their meanings are shown in our u.s.e, of them in 

. or.d f,nary discourse: our inability to articulate 

definitions of those meanings shows, not that they 1 ack 

clear meanings nor that we cannot understand them, but only 

'·· . 

,25�,· 0 ·v · Briscoe For the Devil Does not Know Man's 
.. ·Intention ••. " (1970) 44 Australian Law Journal 23. 

2�: Ibid. For a refutation of the value of philosophy and 

,·, :
'.
,··:".PS_ychology in respect of criminal law see J Hall 

• · \< ·:science, Common Sense and Criminal Law Reform ( 1963). 



. that. we cannot easily articulate that which we can grasp in 

• pra:ct_ice ,• • • " 27 
• 

l'Jev·�rthe 1 ess, Duff con cedes that even if the meanings of 

inte.ntion and its cognates are clear and agreed, it is 

�es�e�tial-to attempt to articulate such meanings; " .... for, 

�if·�e are to understand the criminal law, and subject it to 

.·.cr:itlca1· .examination, we need to understand the principles 

:by ,w/1ic:h, criminal liability is ascribed, and to do this we 

::m·us:t ·;expLai·n the meanings of the concepts in terms of which 

.. tho.se principles are formulated Wil Iiams states 
that.·a 

· .pr�J\c:1e 

·precise definition 

the lawgiver with a 

of intention is 

1 anguage by which 

required to 

he can give 

Duff. _avers that the courts and juries should not be left 

:_wi:th .. ,_the· ordinary, everyday meaning of intention for two 

.reasons: first, it is inappropriate to simply assume that 

\he c9ncept of intention has a clear, consistent and agreed 
. .  , ' 

· • ,  

and secondly, it shou 1 d not mere 1 y be 

R A Duff Intention, Agency and Criminal Liability 
Phiiosophy of Action and the Criminal Law (1990) 32�· 

'Duff provides an example of this phenomenon with regard 
�to ··time· : Phi 1 osophers have argued interminably 
about what time is: but their, and our, inability to 
articulate a formal account of the concept does not 
�ast doubt on our ability, as ordinary language users, 
to use temporal concepts; to know what time it is, or 

10 

· how lohg ago something happened, or whether X happened 
'before Y. We show our understanding of the concept of 
time.- in our competent and consistent use of temporal 
concepts; and the same is sure 1 y true of the concept 
of intention 

.Ibid� 

29'�:>.G W{lliams The Mental Element in Crime (1965) 19. 

30._ '_. Ibid .. There are different species of intention (see 39 
�elow) ahd it cannot just be assumed that the concept 

. ,:, o .f. in ten t i on i s " u n i v o ca 1 a c r o s s these d i f f ere n t uses " . 
_.As Duff (n27) 33 observes, if intention does have 

... ·,,different shades of meaning" in different contexts or 
· ·.different uses, it becomes cruci a 1 to determine which 
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· - .  . . .  

as::�med in· advance that · intention· shou 1 d carry the same 
... n:ieaning in law as in ordinary language, as the concept in 

-·law·. -serves a specific function, to determine criminal 
' . . 

.1 i ab i 1 i ty, -· 
- 1- • •  ' • . ., 

and therefore should be interpreted 
:·�c-cordingl y3 1..

. 

Although Brett a ck now 1 edges that "there is no simp 1 e one­
:se,n tence definition of intention which will satisfy all 

' ·-, .· . cases· in which the word is appropriate he dissents 
:'.�o-�Ei>wha t f_rom Duff's views, in calling for an examination of 
:th,e · .ordinary usage of the words used to describe these 

.�t�tes of. mind33
• 

· .i:o,t .. eschew a 11 
Brett emphasizes the fact that he does 

attempts at clarification by means oJ 
���lyiis and definition, although he stresses that there are 
limits which' analysis and definition cannot transcend34

• It 

·. of these "shades" is (or are) relevant to its lega-1 
·usage . 

. 31. Duff (n27) 33 II For instance, ordinary language . . .  

distinguishes intending a result from foreseeing it 
.even as a certain effect of my action, but this does 
not show that the criminal law should draw the same 
distinction .. ". HLA Hart Pqnishment and Responsibility 

.. • Essays in the Philosophy of Law (1968) 116 
· el-aborates: what [jurists or expositors of the 
criminal law] refer to is the use by the law of a 
concept which, though it corresponds at many points to 
what 'is ordinarily meant in non-legal use by intention, 
cannot be said to be identical with it Hart 

-� consequently prefers to use the more guarded 
.··-�xpression 'intention or something like it' •.• ". 

_32�:/p Brett An Inciuiry into Criminal Guilt (1963) 87. 

,33:_. :.1 bi_d 208. 

34. �-. lbi d. Brett substantiates this argument in 
fpllowing terms: 

• • • • The er imina 1 1 aw, indeed the whole of 
:·-. .. _:the 'law, deals with the vast subject of human 

'• , •' a
,·: •• • 

�.behaviour; it is one method or institution 
· whereby that behaviour is to some extent 

controll.ed and directed. But human behaviour, at 
•\ · '.\ ·.· :; leas.t · _iri a modern organized and civi 1 ized society, 

is extremely complex, and it cannot be reduced and 

the 
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. is. :S:ret t · .s submission that in order to justify the reliance 

on .deterrence as a raison d'etre of criminal law, there 

.. needs to .be an intimate connection between (such) a theory 

of · ,deterrence and the realities of human behaviour 

·.• • :.:S:_, otherwise the er imina 1 1 aw wi 11 degenerate in to an 

·">}. arbi trar:y and sometimes tyrannical system of repression 
' .i-

He observes that in practice the criminal law 

_largely · a.voids such degeneration, but this is only 

becau,s_e the judges who have to administer it in practice pay 

mor� .heed to the realities of human behaviour than to 

int��r:ity of definition 11::r.o He therefore calls for the 

criinir:ial law not to neglect the insights into the nature and 

mean_in_g of behaviour revealed by current research into 
' . ' 

�hilosophy . and psychology37
• 

. 

•• , . 

. 

confined within the 
:definitions 

bounds of a few rigid 

36. >."'I-bid.· This procedure earns judges the scorn, rather 
than. the praise, of the majority of writers (at 209). 

37 ., · Ibid 212. 



,INTENTION AND FREE WILL 

An_y ·sLich · venture into the realms of philosophy and 

·P�i�holog� is met with one crucial reservation however: is 

·-:there_. such_ a thing as a voluntary action proceeding from a 

If not, any investigation of the notion of a 

· .s.t:1b·j•ective form of mens rea is essentially futile, as the 
. 

,-
. 

. at".tr,.i:bution of mens rea to an accused is predicated upon the 

a pp f i _cat ion of a 1 e g a 1 f i c t i on of " i n ten t ion a 1 conduct " , 

which in truth does not exist. A "voluntary" act, in this 

t6�\ext, sho�ld be understood to mean an act that is freely 

.cha.sen not in any way "compelled", "forced" or 

A ·detail_ed examination of voluntariness is beyond the scope 

6f this inquiry. However, in the light of the significance 

, 

of this issue to the present discussion, a few brief 

comments __ shou 1 d be made. Can we have a sound notion of 

.l nt_e_n t 1 on when the philosophical debate still rages (and 

prbbably always will) whether anyone can act voluntarily? 

Labus�hagrie sees the answer to this question in the context 

of· . the continuing evolutionary process inherent in human 

existence36
• He asks, in the light of general agreement 

amongst scientists that human conduct is generated by 

so�iological, biological and intrapsychical factors, and the 

ve_r'y ·faact of the existence of subjects such as psychology, 

sociology and criminology: waarom wil of kan die reg 

13 

�ie�die feit aanvaar dat n mens nie n vrye wil het nie? 

_38� .. - JMT Labuschagne "Die 
_ ··: Individualiseringsproses in 

THRHR 116 at 119 

Paradoks 
die Strafreg" 

van 
(1991) 

die 
54 



L_abuschagne 

follo,wing factor-s: 

ascr-ibes this situation to 

�: :. ,, (' i). Gr-oot godsdienste van die wer-eld, soos die 
_/Judaisme, Chr-is tend om en Is 1 am, is gebaseer- op die 

·ver-_onder-stelling dat die mens n vr-ye wil het en 
v 1.r- ·• sy hande 1 inge veran twoor-de 1 i k is. Die mens 
word hier-deur- eintlik emosioneel ver-hinder- om die 

·• > b_eskikbar-e wetenskapl ike kennis te volg. 

'. ·c ii) Tweedens leef die 
• .. ·. 

_:wraakgedagte gebaseer- is, 
·:bewussyn voor-t 1140 

oer-emosie 
nog in 

waar-op 
die mens 

die 
se 
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the 

Il•is Labuschagne's view that as man evolves further- towar-ds 

_gr-eater- r-a tiona 1 i ty, gaining mor-e know 1 edge about himse 1 f, 

.-h;e \.,,iLl develop more under-standing and compassion for his 
�. . 

.fellow:....man, and II hier-deur- wor-d die (emosionele) 
. "· ' .. �· 

_wraakgedagte geleidelik uit die mens se sisteem uitgewerk 

met die gevolg dat die str-afr-eg as sodanig sal disinter-gr-eer-

He 

law, 

iritr-,oduction 

ther-efor-e 

based on 

envisages 

outdated 

the disappearance 

concepts, and 

of a system of contr-ol, pr-otecting 

of 

the 

the 

3_9.:. Ibid. Grygier- (n20) 20 adopts the deter-minist position 
_t'ypical of the social scientist stating that " 
specialists in mental and social pathology state that 
:[the mental element in cr-ime] cannot be properly 
established and fur-ther-, at 23: the 
d�stinctions between conscious, subconscious and 

:.,unconscious mental states can be made by judges and 
_jur-ies on 1 y if they act ar-bi trar-i 1 y and assume 
,, knowledge that does not exist ••• ". 
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:com·munity against the actions of certain people, but not by 
' - .· ,. , 

In. ,.re,sponse to Labuschagne, it can be stated that there is 

cer.tain 1 y general 

j u s.t i f i ed i f 

bla'meworthy. 

the 

This 

acceptance that 

person 

position 

to be 

involves 

punishment is only 

punished is 

an acceptance 

morally 

of the 

pr.6_posi tion that human beings have a measure of choice in 

Ae.rtorming acts that constitute their daily activities (ie 

Acceptance of the opposite view, that there 

is no such thing as a rea 1 choice, predicated upon the 

· ar,g_ument that in any given situation what we do is 
•; ' .. . ' •  ' ·. 

caused or determined by our genetic inheritance or the 

environment in which we have been brought up or a 

_42.. Ibid. H Edgar "!"lens Rea" in S H Kadish (ed) 
Encyclopaedia of Crime and Justice vol 3 (1983) 1028 at 
1038, agrees that the psychological model of 

· .conduct ... , the idea that we act by wi 11 ing discrete 
.behaviours, reflects ancient psychology. Surely it is 
a ·fiction, no homunculus lives inside the brain, 
sending out orders to animate the limbs ... ". However, 
at 1039, Edgar points out that the concept of intention 
( which is predicated upon the existence of free will) 
is needed to articulate the substantive principles of 
the criminal law. "Crimes are usually defined to make 

'behaviour punishable long before it exhausts fully the 
harm · against which society aims to protect itself 
,The articulating technique is necessary to facilitate 
early intervention by the police, and victims· 

· a_voidance of harm. This style of articulating 
supposes, however, that future plans can be evaluated 
.•.. Edgar therefore concludes that "One needs a 
concept of intention even if culpability per se is 
eliminated from law. It would vastly enlarge the 
coverage of the criminal law if its present scope were 

... maintained without the limiting effects that ensue from 
requiring intention to produce the complete effect 

43� .Brett and WallPr's Criminal L�w 
·C R Williams (1983) 6. 
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c.ombination of both our nature and nurture 
- . : . . 

�ndermines the justification for punishment • 

. Wh�t are we as lawyers to make of this? Dr Johnson's adage 

con.cerning the notion of free wi 11, that al 1 experience is 

for . i t b_u t a 1 1 a r gum en t i s a g a ins t i t , i s prob ab 1 y as true 

· t_o_day as when it was first u t tered4 :, .  No matter how 

- impo,sing theoretical arguments against free wi 11 appear to 

b_e,, in pr'acti ce ".. . we behave and speak as if we have some 

measure of choice in our activities 1146 Our acceptance 

----of the concept of free choice is informed by both common 

sense and personal experience47
• As Brett observes though, 

neither common sense nor personal experience militate 

against taking cognizance of recent research which indicates 

tha� the· area of choice between rival courses of action is 

_ more restricted than commonly assumed, and that " .•• forces 

oJ which we are largely if not wholly unconscious .•. " play 

'a �ar� i� governing our actions48• The complexity of human 

behaviour shou 1 d under no circumstances be di sregarded49
• 

45. Ibid. 

,46. Ibid. Illusory or not, free will remains the 
_basis of a 11 criminal law simply because free will is 
the basis of all normal social behaviour E.ecu:i.le 

� 6.ac.c.b.ea (1959) 336 p 2d 492 (Cal SC) at 497. 

47. Brett ( n32) 212. Edgar ( n42) 1040 observes further 
:that the treatment of "free will" as a reality and not 
as a fiction fits well with other intellectual 
developments of the postwar era in such areas as 
political philosophy and economics . 

. 48� .Ibid. 

4�� Brett (n32) 213 observes that it is the very complexity 
' of human behaviour which refutes the socia 1 sci en ti f i c 

,_ appro�ch: we cannot formulate a series of exact, 
· ·:-· ··logical definitions and confine human behaviour within 

-a straitjacket thus constructed. The raw material with 
· which the social sciences deal is far too complex to be 

_·susceptible of precise and exact definition: · the 
exactness is a fake' He therefore concludes that 
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. 

Tt :. ,is how.ever almost impossible to imagine how we 
O 

could 

�di_scuss human activities if we did not make the assumption 

·o.f 'some measure of choice and reflect it in our use of 

1.anguage 00 • 

. . : ' 

Duff, .. · noting the "1 ong controversy" associated with the 

· ::i,otioh 
.'..:,.: .,· , . .  

of free will as a precondition of criminal 

_';.responsibility, offers an explanation of a measure of choice 

·in .terms of the concept of rational agency: 

·" [A]n agent is 'free' in so far as his actions 
are guided by his understanding of good reasons 
,fo.r a.ction. But if free or responsible agency is 
·essentially a matter of rational agency then 

.. _in ten tiona 1 agency prov ides the paradigm of 
re�ponsible agency. This is why intention is the 
central or paradigm determinant of moral 
��lpability (at least for the kind of moral 

· culpability which flows from mor-al wr-ong-
. : : .do in g ) • • • 11 0 .:i.. 

17 

AQ a:gent . is not 1 iabl e to mor-a 1 b 1 ame for- ever-y har-m which 

· she ·in fact causes; it must a 1 so be pr-oved that she was 

." ••• in the discipline of cr-iminal law r-oom must be 
left for- play in the joints 

50 .. :· ... Brett and Waller- (n43) Joe cit. A L Wood "The 
'':'._: I mp 1 i cations of Socia 1 and Behaviour-a 1 Sciences for­

·. C_oncepts in Cr-iminal Law" ( 1979) 11 Archiv fur Rechts -
< kAOd Soz i al phi 1 osoph ie 269 at 278 of fer-s a differ-en t 

·social scientific approach in relation to 
· · voluntar-iness: " Sociological theor-y can show that 

.,the legal model of man as a 'fr-ee and mor-al agent· is 
-:•unnecessar-y for the concept of cr-iminal. r-esponsibility. 

<·Man as a nor-m-making and - using animal suggests that 
., ,:evaluation of the behaviour is implicit in social life. 
'· · : · Wr.iether or- not man is a II free" mor-a 1 agent, he acts a.s.. 

'.' ti he wer-e f r-ee. In the know 1 edge that other-s wi 11 
��hold him r-esponsible, he tends to become 'r-esponsible;� 
· ,:·This r-a tiona 1 e for er-imina 1 r-esponsi bi 1 i ty does not 

.change its role in cr-iminal law " Critical Legal 
Stu:d·ies scholar-s make use of "intentionalistic 11 as well 
as "deter-minist i c II description in d iscour-se. See M 

·.:Kelman A Guide to Critical Leiaal Studies (1987) 86 ff. 

51� ·putt (n27) 102. 
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'morally responsible for the harm, that it can properly be 
, . ' 

attributed to her as her action, something which she 

-culpably cLu1=-�. Someone acting with intent or intentionally 

is,. in comparison to someone acting recklessly or 

negli_gently, most culpable, because the individual acting 

·with intent or in an intentional manner is most fully 

ye�ponsi�le as an agent 03
• 

� 

. . • . 
. 

Duff-,· o.bserves that " as with mora 1 i ty, so with the 1 aw 
• • • 11 =-4 In order to justify a conviction, it must not only 

_be 'p_roved· that the defendant committed the relevant actus 

reus, .but that she can proper 1 y be he 1 d responsible for the 

actus reus, that is, that the actus reus can proper 1 y be 

attributed to her as its agent"=-=-. 

�h�_underlying assumption of this argument is that criminal 

1 iabil i ty should, in pr inc i p 1 e, be ascribed in accordance 

with mora 1 responsibility - this is why mens rea should be 

52. - . Ibid. 

Ibid. Duff is postulating his analysis within the 
:.bo�nds of the English law, which recognizes, apart from 

,. · . 

intention and negligence, a third (intermediate) bas�s 
for liability, viz recklessness. Furthermore, Duff 
maintains a distinction between intended and 
intentional agency which is explained below at 20-25. 

·54 • .. Ibid. 

· 5_5 •. Ibid. Duff asserts (at 103) that 
dimensions to legal, as to moral 
seriousness of the harm done and 

·responsibility for the relevant harm. 

two 
the 

there are 
guilt: 

the agent· s 
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:·retjujred tor criminal liability, and why intention should be 

. the .most serious kind of criminal fault�b. 

5.6. 'Ibid 103. "A defendant should be criminally liable for 
· .conduct for which she can proper 1 y be he 1 d mora 11 y 
l,responsible or culpable, and the extent of her criminal 
'.: 1 iabi 1 i ty ( the seriousness of the offence for which she 

is convicted) should match the degree of her moral 
·,responsibility or culpability . . . . Duft cites the 
judgments of Lord Hailsham in Hyam [1975] AC 55 at 78 
(where he held that intention to expose another to a 
serious risk of death or serious injury is "mora 11 y 
indistinguishable" from an intention to cause death or 
serious injury) and Lord Dip lock in Caldwell [1982] AC 
341 at 352 (where he held that recklessness constituted 
by conscious 
give thought 
'are equa 11 y 
.a .. ssume that 

:·cinind' on 1 y 
difference 

. . .  • . .  

risk-taking and recklessness by failing to 
to an obvious risk created by any action 

blameworthy); Both these arguments 
the law should distinguish two ·states of 

if there is some significant moral 
in culpable responsibility between them 



INTENDED AND INTENTIONAL AGENCY 

.'.Tr;aditionally, two different types of intention have been 
identified in English law 
�ri�erition. Duff observes 

direct intention and oblique 
that the ordinary concept of 

20 

·intention has two different shades of meaning, intendino an 
effect, and bringing an effect about intentionally, which 
ma,tch these -two 1 egal conceptions: �7 

"I directly jntpnd those effects which provide 
part of my reason for acting as I do. I bring 
about intentionally, not every expected side­
effect of my action, but only those for which I am 
properly held responsible, and I am properly held 
responsible for those which are relevant to my 
action as providing some reason against it ... "�8

• 

The notion of in tend inQ an ef feet is unprob 1 ema tic as it 
, accor.ds with the "ordinary language" conception of 

intention. Since this shade of meaning is in common usage, 
it requires no further elaboration. However, intentional 
ag�ri�y is a more compl�x concept, as it incorporates some 

· 57., Duff (n4) 78. M Moore "Intentions and Mens Rea" in R 
Ga vi son ( ed) Issues in Con temporary Leo a 1 Phi 1 osophy 
(1987) 245 at 250, identifies a tendency towards 

. "gerrymandering" of metaphysi ca 1 positions in order to 
fit moral positions in the process of individuating 
intentions. He observes that moral or legal views may 

.... prove decisive in defining liability, identifying a 
dichotomy between fine-grained and coarse-grained 
�heories of individuation which parallel the 
distinction between intended and intentional agency: 
'' ... A fine-grained theory of individuation will refuse 
·to classify many more states of affairs as directly 
in tended than wi 11 a coarse-grained theory. A fine­
� rained theorist, accordingly, will have every 
�ncentive to consider knowledge no less than purpose as 

':.sufficient for most serious culpability. A coarse-
grained theorist, on the other hand, has a much 
.lessened incentive to allow knowledge to be sufficient 
··for . serious cu 1 pabi 1 i ty; for he can say that such 
states of affairs were directly intended without regard 
to the knowledge of the subject 

· 58 •. Ibid. The 1 aw i tse 1 f ". . • determines whether an ef feet 
is relevant to my action ... " (at 79). 
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notions which are not always readily apparent to the man in 

the' street, 

:.i.ntention. 

or synonymous with his understanding of 

Tb hold that· a person brought about a result intentional 1 y 

_:is:',·to' aver that he was ful 1 y and responsibly its agent:=19
• 

He: can defeat this claim by showing that his act was 

·'.''involuntary"; that he did not expect or realize that it 

.would' have that result; or that it was not a result for 
\ -

' 

which he should be held responsible0 •=•. Intent ion a 1 action 

is.a ·wider concept than intended action°1
, in that an agent 

II brings about a result intentionally if he either 

�ritends t� bring it about or foresees that it will certainly 
' 

' '  

:;o:r:- 'probably ensue as a ·by-product· of his intended action. 

A·.' by-prod_uct · may be defined as a resu 1 t whose occurrence 

cir non.-occurren ce make-s no difference to the success of the 

agent'· s intended action 000:.:: 

~,. - . .  

An �g�nt �ntends only those results whose expected or hoped 

fcir·occurrence forms at least part of his reason for acting 

·as· 1:.:;e does; 

re.�ul t which 

but 

figur-es 

he brings about in tentiona 11 y any 

in the pr-actical reasoning which 

jnforms his action, wheth�r as a reason for the action or- as 

a·,reason against it 11,03 

ascribe to the agent 

Duff observes that where we can 

some unitary intention, it is 

un,prob,lematic to simply hold that an agent brings about 

.intentionally those results which he aims to br-ing about, or 

59 �- · R · A Duff "Intention, Mens Rea and the Law Commission 
Report" (1980) Criminal Law Review 147 at 152. 

Duff "In ten tiona 1 , Reck 1 essness and Probab 1 e 
Consequences" (1980) Criminal Law Review 404 at 406. 

6L Duff (n59) 151. 

62., · Duff (n60) 408. 

63.·•.,R,·A Duff "Intention, Responsibility and Double Effect" 
(1982) 32 The Philosophical Quarterly 1 at 3. 
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as certain or probable by-products of his 
action, with the exception of those results which he intends 
td. prevent (whose occurrence marks the failure of his 

:i:ntended action, even if he foresees them as probable) 04 • 

If- is more difficult however where the a.gent acts with a. 
mor'e complex intention of the form "to bring about x but to 

prevent y 
':. pa i-t i a 1 , 

if possible", for if y occurs it marks the 
but not complete, failure of his intended 

-enterprise0
'5. Duff submits that y should still be regarded 

.as the product of intent i ona 1 act ion, un 1 ess the agent is 

iusJifi�d in bringing y about in the circumstances60 • 

One· view of acting intentionally is that the only logical 
. ' ' 

.conditions of intentional agency are knowledge and control: 
-r· am the intentional agent of any effect whose occurrence I 

' ' 

. 

. · fores_ee with reasonable certainty and could prevent by 
eit�er modifying or abandoning my action67

• Duff considers 

64·. Duff. (n60) 408. Duff uses the example of a surgeon, 
�ho in a desperate and vain attempt to save his 

··patient· s 1 i fe, performs an operation which he knows. 
will itself probably kill the patient, to illustrate 
the exception. The surgeon intends to prevent the 
patient's death, despite his foresight of the 
probability that his performing the operation would 
kill the patient. 

65;, Ibid 409. Duff uses the example of a person planting a 
bomb in order to destroy a building, and taking certain 
precaytions to avoid loss of life, although he foresees 

•· loss bf life as a probable consequence of his actions. 

Ibid� See his discussion at 409-410. 

-67 .··-Duff (n63) 4. The qualification "with reasonable 
certainty" is Duff's formulation. It is submitted that 

· ,a 1 esser degree of f oresi gh t suffices for the purpose 
'of this view. This is reflected inter a11.·a in the 

,:_--works of writers such as Hart, whose views are 
canvassed below at 6 7 ff. Mei 1 and draws an ana 1 ogous 
distinction in differentiating between "non-purposive" 

·.and "purposive" intention: If I drive my car, 
."·.knowing that this wil 1 wear down the brakes, I intend 

to wear down the brakes, even if this is not an 
•intention with which I act (cited ibid 3). 
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- _this_ view to be mistaken. He acknow 1 edges that II the 

·· cr:-.iter ia of in ten tiona 1 agency and responsi bi 1 i ty for an 

ef .f ec.t · invo 1 ve the agent· s know 1 edge of and control over 

t�at effect, but also its significance as providing a reason 

for or against his action: an agent's judgement of his own 

fge�cy and responsibility for an effect of his action will 

th�s depend on his judgement of its significance, and will 

��fle�t his own values, attitudes and interests II OB 

Howev.er this enquiry is not ex c 1 usi vel y subjective: in 

hq]ding someone to be the intentional agent of a particular 

result. we are holding him responsible, 1.e answerable, for 

'{t: given its significance in the context of his action, 

"·its<· expected occurrence should have figured in the 

��lfb�ration which informed that action, if it involves some 

evil; he needs to justify bringing it about 

Duff . regards II in ten tiona l II as an II exc 1 uder"; 

11,09 

it serves not 

so: much to add anything to the claim that 1

1 A brought x 

aboµt'' .as to exclude the plea that he was not responsible 

fqr. it as its agent70
• In contrast, "intend" is not an 

_ -�' e;>x,c}uder' 11

, and cannot simply be regarded as the absence of 

an� relevant excuse71
• 

A·ccording · to Duff, there are two problems concerning the 

distin_ction between 

is a 

intended and 

problem about 

intentional actions7
:;;?. 

the individuation of F:irst_,· - there 

resu)ts: I intend to bring x about, and know that in 

be�·- 'Ibid 5. Duff (n59) 152 states " we count as parts 
of- an a�ent·s intentional action only such results as 
al'."e in some way significant and for which he is 

_responsible ... " (his emphasis). 

69�· .. Duff· (n59) 152 (his emphasis). 

70.. ·, Ibid 153. 

71. · I.bid (n21). Williams (n29) 15. 



or by doing so I will also bring y about; I can count y as 
an ,,anticipated but not intended by-product of x only if x 
and· y are distinct results; for if they are if x and 
· y are simply different descriptions of the 5.aL1J..E. result -

·:ther:i to intend x is to intend y 1173 

Secon_d 1-y, 
.. . ·  

. 

74 ,Problem 
the circumstances of 

Duff notes that 
an 

we 
action may present a 

can distinguish those 
:�ircumstances which are part of 

'from_ those which are not7 ::-, 

the agent's intended result 
The question arises however 

whether known 

_description of 
any_ practical 
sho_ul d be_ so; 

circumstances should be included in our 
his intended action, whether or not he has 

interest in them? Duff submits that this 
" ... since the circumstances are given as the 

cont.ext in which he acts, whereas the consequences occur 
-onl_y ·because he acts, we may reasonably say that he intends 
his �ctio� not just under a description x which picks out 

·,. 

t�e result at which he aims, but under a description x in 

c �hich �lso specifies the circumstances in which he acts 
tt70 

'Acco�ding to Duff, the distinction between intended and 
'inte�tional agency renders nugatory any attempt to conflate 
all Jhe notions of intention into a unitary account of 
intention ( "... since any account wi 11 either be too wide 

·_:for the �otion of intending a result or too narrow for that 
.of .bringing a result about intentionally ... ") and the 

':,con-fusion in the law in relation to intention reflects a 
·:ta.i'l:ure· t_o grasp the duality of this notion77 • 

73. Ibid. 

74. . .Ibid� 

:7,5. Ibid. 

76 .•.. _I.bid. 

' 77. ' ' Du f f · (n 2 7 ) 3 7 . 
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Williams cr-iticizes this distinction, specifically in 
·-r-espect of the notion of oblique intent, which Duff holds 

_can .come within the notion of "intentional action" but not 

''.ir:itended action": 
I 

This is too subtle a distinction to 
be·u_seful -for- legal pL1r-poses. Neither- judge nor- jur-y would 
see any d'if f eren ce of meaning between saying that a k i 11 ing 

'was_ ·intentional· and that it was · intenderl', between saying 

·th at D, · in ten ti on a l 1 y · k i 1 1 e d V and say in g that D k i 1 1 e d V 

·-by a_ri· act ·intended· to ki 11 V 

�h�th�r- the distinction between intended and intentional 

agency ought to be recognized by the 1 aw r-a i ses quest ions 

- fur-·ther-
competing 

complicated 
notions of aqency. The matter is 

by the fact that or-dinar-y language 
conceptions of intention favour the recognition of intended 

.agency wher-eas intentional agency has (to a gr-eater- or-

le.sser-·extent) found general acceptance in the law79
• 

78.-. Williams (n16) 425 n39. 

79._ Duff (n27) 104. Duff points out that while or-dinar-y 
language would distinguish between intended and 
1i7 ten tion;;d agency, the 1 aw is not compe 11 ed to d r-aw 
the s�me distinction. The fact that intended and 
intentional agency are "factually and logically 
distinct", whilst of interest in some extra-legal 
contexts, may not mar-I<. any significant differ-ence 
.in culpability or- responsibility; the two species of 
intention may be ·morally indistinguishable'". He 
r-e_marks tha.t " if cr-iminal liability is a matter- of 
r-esponsible agency, and since I am fully r-esponsible 

- · 'for the resu 1 ts both of my in tended and of my 
-' intent ion a 1 act ions: then sure 1 y intent i ona 1 agency 

·shoul_d always suffice for criminal liability; the law 
need never r-equire intended rather- than intentional 
agency This constitutes the consequentialist 
view, the non-consequentialist finds a distinct and 

·.particular moral significance in intended agency. 
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INTENTION IN THE CONTEXT OF CRIMINAL FAULT 

Dualism 

:ae1ore discussing the notion of intention in broader detail, 

it- is necessary to place it within the context of criminal 

_fautt. 

criminal 

It has been stated that contemporary discussions of 

fault, reflect two kinds of assumption: one 

philosophical and one moral80 • 

The .philosophical assumption, which is related to the 

·.p·roblem of proving a subjective mental state, is that of 

-D.ualism81 • In its classical form, Dualism is a metaphysical 

�doctrin� which holds that human beings are composed of two 

disfinct �lements: physical bodies and non-physical minds. 

Bodies and their movements are pub 1 i c, ex tern a 1 ,_ 

__ obs_ervable by others " .  
• minds and their processes are 

private, internal, not directly observable by others 

8.0. R A Duff "Codifying Criminal Fault Conceptual 
Pro bl ems and Presuppositions" in I H Dennis ( ed) 
Criminal Law and ,Justice ...:.___Esc.ays from the W G Hart 
Workshop 1986 (1987) 93 at 97. Dutt submits that 

· th.ese assumptions are both influential and damaging. 
·" They are damaging because the phi 1 osophi ca 1 
assumption is untenable, whilst the moral assumption is 
at least arguable, and is at odds with the moral 
perspective which informs other aspects both of the law 
and of extra-legal moral understanding 

81. Ibid. 
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.• . . . only by one's selfe :::. It is thus only possible to 
kno� what another person is thinking or feeling by inference 
f�bm.external or circumstantial evidenceb 3

• 

Some ,writers, taking the materialist view that human beings 

· _are· purely physical beings and that minds are identical with 
. . . 

br�ins, reject Classical Dualism because of its metaphysical 
nat_ure84 

• However, Duff observes that such writers may 
-still be epistemological dualists, who identify with the 
views of Classical Dualism as to how we can obtain knowledge 
,of· �nother's mental states8 e. Epistemological dualists hold 
_tha-t though we could in principle directly observe 
another's-mind by observing her brain, we cannot in fact do 

82. Ibid, F McAuley "!"lens Rea A Legal-Philosophical 
View" (1982) 17 ThP Irish J1Jrist 84 at 88, without 
using the term "Dualism", describes this thinking as 

a form of residual Cartesianism evident in the 
law, particularly the criminal law He elaborates 
on the substance of this notion as follows: the 
mind is essentially a cognitive apparatus, whose 
operations are entirely independent of its immediate 

•'biological environment, not to mention the social and 
cultural context in whJ.ch it is situated. On this 
v.iew, the mind is an autonomous process of conscious 
rational thought, the sum of its own contents or 

,�states; while the body, the sphere of human action and. 
:volition, as the purely passive recipient of its 
messages, is inherently incapable of modi·fying, much 

.. fess ignoring, its decisions and instructions 

83.' Duff (n27) 28. He points out (at 117) that this 
•. dichotomy has an obvious affinity to the distinction 

be'tween actus reus and mens rea the actus reus being 
the parallel ot the "external" elements of the offence 
and the mens rea the parallel of the "internal" mental 
stat�s which must be inferred. However there is not an 

·exact parallel between the two sets of concepts because 
(a) the actus reus is sometimes defined in terms of the 
defendant's mental state a.nd (b) the actus reus is 
·often said to include a mental element in that it 
includes the concept of a voluntary act, which implies 
".will" or "volition" (at 117). 

- \ . � .. 

84·: :: Ibid 118. 

85. ' lb.id. 
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SO. ·•· .• • 
II and therefore we need to infer the mental state 

f�o� the behaviour we can directly observe8b . 

tu�list theory which treats minds as private entities, 

h.i��en from direct observation by others, and intentions as 

private states of mind, which others can infer only from 

external evidence has been influential in the development of 

the criminal law. Its influence may be seen in the 

M'N�ghten rules, which limited the scope of insanity defence 

�6 c:bgnitive disorders, as well as in the century-long 

,ho�ti 1 i ty shown by the criminal courts throughout the 

·coinmon-1 aw world to the idea of widening the defence to 

include volitional and affective disorders 

Fiirthermor-e, McAu 1 ey avers that dua 1 ist thinking " 
·, ·';, 

. 

1197 

still 

��erts a strong unconscious attraction for criminal lawyers 

and judges, and that this is manifested clearly in their 

persistent identification of mens rea with conscious mental 

·states 11ee The assertion by the courts that 

-".'inlention", "knowledge" and "awareness" are private mental 

states, distinct from the external behaviour which forms 

part of the crime, which needs to be proved by means of 

i.n_ferent.ial reasoning, is further evidence of the legacy of 

dualist thought89• 

86 .· Ibid. 

87· •. · .. McAuley (n82) Joe cit • 

..SB� Duff ( n27) 28-9 1 ists a number of dicta which support 
.such a conclusion. 
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Du.a 1 ism has genera 11 y been rejected by phi 1 osophers90
• Duff 

,observes that '' ... despite its apparent plausibility Dualism 

· is a.deeply mistaken doctrine: it distorts what it seeks to 

explain. and has vitiated attempts to provide an adequate 

��ccount of intention in the law 11 9 J. He addresses three 

basic arguments in support of his view92
• 

·. F-irst., since the only case in which correlations between 

extefnal behaviour and inner mental states can be observed 

.·_is. our own, these observed corre 1 a tions must provide the 

bai�� for drawing inferences from the behaviour of others as 

to,their mental states93
• However, the reliability of such 

inferences may be questioned, because of their lack of 

90 . .  Brett (n32) 87 for example cites Wittgenstein: " 

··-The intention with which one acts does not 'accompany' 
'the action any more than the thought ·accompanies' 
speech. Thought and intention are neither 
'articulated' nor 'non-articulated'; to be compared 

'neither with a sing 1 e note which sounds during the 
�cting or speaking, nor with a tune (at 86), and 
Ryle, . who expresses a similar view: To frown 
intentionally is not to do one thing on one's forehead 

·and another thing in a second metaphorical place; nor 
is it to do one thing with one's brow-muscles and 
another thing with some non-bodi 1 y organ. In 
particular, it is not to bring about a frown on one's 
forehead by first bringing about a frown-causing 
exertion of some occult non-muscle. 'He .frowned 
intentional 1 y · does not report the occurrence of two 
episodes. It reports the occurrence of one episode, 
but one of a very different character from that 
reported by 'he frowned involuntarily', though the 
frowns might be photographically as similar as you 
please .•. " (at 87). 

91. Duff (n27) 119. 

. 92. 

. 93. 

Ibid 120 . 

Ibid. This is the "Argument from Analogy" . 
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.gen.eralizability94 and the unavailability of any means of 

. testing · these inferences9 �, as not even the express 

�tatement of the agent as to his intention is decisive9 �. 

Second 1 y, Duff refers to the issue of "ex tern a 1 behaviour" 

· .f.rom ,which the men ta 1 states of others are to be in fer red. 

·He_ points out that Dualism holds that it is 

>and . their actions, but bodies and their 

not people 

·colourless 

movements· which we observe97 • Behaviourism, the 

�amiliar opponent of Dualism, shares this view of what 

-a'bser·vation gives us, and also insists on mental states 

· .being inferred from physical phenomena98
• These two 

94., Ibid. "In fer en ces from the observed to the unobserved 
�re usually thought reliable only if they are based on 

· a large number of cases in which the relevant 
correlation has been observed: we should reject 
inferences based on what has been observed in just one 
case ... " However, dualist theory by definition does 
·not al low inferences other than those on the part of 
,the observer. Duff therefore poses the question: " 
Surely [I] cannot reliably assume that what is true of 

· ithis one body is true of al 1 these others? .•. ". 

Ibid 121. For the dualist minds are 
private to their owners and therefore it 
in terms of dualist theory, to even 
directly test the inferences made with 

.mental states of another. 

by definition 
is impossible, 

in principle 
regard to the 

Ibid 122. " The claim that I must infer others· 
.me�tal states from the physical behaviour which I 

.�irectly observe applies to speech as to any other kind 
.··of behaviour: a dua 1 i st cannot consistent 1 y make an 

··"'.exception of speech and claim that this kind of 
b_ehaviour, uniquely, gives us direct access to 
another's mind 

97. :Ibid 123. However, our descriptions of observed 
behaviour of others are not usually couched in the bare 

· 1anguage of "bodies" and "colourless movements". 

98� •· Duff (nBO) 100. For further discussion of 
·.Behaviourism, see D E Blackman "On the Mental Element 

·in Crime and Behaviourism" in S Lloyd-Bostock (ed) La.lcl. 
· .and Psycholoi;iy (1980) 113 and H F M Crombag "Some 

Psychological Observations on Mens Rea" in D J Mt.iller, 

• 
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theories nevertheless differ as to the nature of such mental 

states arid about how they are related to physical behaviour: 

... for a dualist, physical behaviour is the 
evidence from which we make inferences to the 
hidden realm of the mind: for a ber,aviour.i.st, 
there is no such hidden realm ta.lk of mental 
states is nothing more than talk o·f patterns of 
behaviour 1199 

A'dualist infers some distinct and hidden mental state from 

\the,observable behaviour of an actor whereas a behaviourist 

pr_edirts an actor's observable behaviour and what 

�ouhdi that prediction is not an inference to a hidden mind, 

bui the observable patterns of A's behaviour and the 

c_orre 1 a tions between it and certain external stimuli 
, 11.1.cu:, 

. . . - . Duff points out that if the shared assumption is 

t.o • _be. accepted, that we direct 1 y observe on 1 y bodies and 

·their ·movements, we must accept either the behaviourist view 

cif: actions purely in patterns of bodily movement (and 

concomitant 1 y of a person as nothing more or other than a 

·.'physi'cal body) or the dualist view of actions as bodily 

movements plus some further mental ingredient (and thus of a 

p.erson as a body plus a distinct mind) .1.,:,.1.. But should the 

assumption be accepted? Duff argues that it should not: to 

·. r:-egard behaviour which we can direct 1 y observe as being 

purely colour-less bodily movements, 

�dualist or radical behaviourist, 

as would a strict 

is neither a possible 

acco�nt of what we observe when we observe other people, nor 

DE Blackman and A J Chapman (eds) Psychology and Law 

· (1984) 55 . 

. 99�. Duff (n27) 124. 

i 00. · . J bid • 

. . 1.01 �-- J bid 12 5 . 
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a possible basis for inferences to their intentions or other 

.ment_a·1 .states ... " 10:2. 

Thi rd'l y, Duff questions whether the dualist process of 
' - • 1;", 

mak·ing inferences from colourless bodily movements to 

,distinct, hidden mental states is feasible i •:• 3, Following 

t.his. process through, mental states ought to be able to be 

identified independently of the behaviour from which they 

·are·,·· inferred. However, Duff points out that intentions 

�can�µt be identified as distinct from behaviour. He cites 

two. pbj ections to this 1 ine of reasoning: that intended 

•�ct>i'ohs are not a 1 ways preceded ( or accompanied) by any 

conscious act or state of intending and further, that we 

cannot identify, among the conscious thoughts which may 

precede or accompany an action, some occurrent thought or 

mental act which can be recognized in itself as being an 

intention or decision 104
• 

' '  ' 

Duff therefore observes that the 

��a�p distinction which Dualism draws between mind arid 

.behaviour 'is deficient. 

Thus_�.: Duff comments, the shared assumption of Dua 1 ism and 

Beha.viourism to the effect that " observation, knowledge 

a,nd p�ilosophical analysis must begin with physical bodies 

that these are what we directly observe; 

that these provide the basic data from which we must 

co�Struct. our knowledge of other people and their actions 

arid .. 'intentions; that these must be basic elements in a 

phi[o5ophical analysis of the concepts of person and action 

While the dualist view that there 

is· -'.'mcir.e"· to human action than mere bodily movement ought to 

102. 
,· 

Ibid 
.. . 

103.� 

104� 

105�' 

.,lbid 

Ibid� 
,. 

'Jbid 
� .. 

126 

127. 

129. 
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be�accepted, so too should the behaviourist view that that 

."m.o.re'-' does not consist in a hidden mental ingredient .1. •=>0
• 

�Du1f therefore submits that we should beQiO with people and 

the.ir. actions: that these are what we can directly 

:obse�ve, and directly know, that these are not reducible by 

·_pl)ilosophical analysis to such supposedly simpler or more 

',basic ,constituents as bodies and their co 1 our 1 ess movements 

.. . ,• . 

._,,J..,CJ? 

,ln co�clus{on, Duff illuminates his anti-dualist view with a 

few observations. While accepting the need for inferential 

reasoning where there is room for doubt as to an actor· s 

}_n't�ntion,· he observes that such inferences are in fact, 

c_ont'rary to the dualist view, drawn from the actions or 

•�sp��ts o1 actions which we observe, to the broader patterns 

··of··meaning of which they are part ... u.1.oe. Intentions w_hich 

haV� not yet been put into action (bare intentions) should 

bn Duff's analysis be seen, not as inner mental states 

lo.gical ly distinct from action but rather as commitments to 

action, .in view of the conceptual logical parasitism of 

intention on action.1. 09
• 

The author i ta ti ve know 1 edge which an agent has of his own 

inlen tions is exp 1 ained by Duff, not in the context of 

direct observation (as does Dualism), but rather in terms of 

knowledge the agent has by virtue of his own intentions 

- 1 Q6 ., . Ibid. 

107. Ibid. 

108'. Ibid 131. To discern an agent's intentions is to 
. _ grasp the relation between her action and its context 

:· (including what else she does); what she will count as 
success or failure in what she does; and the truth of 
a range of hypotheticals about what she would do if 

·,, ·, ·- •... ; and we may be uncertain or mistaken about her 
intentions in so far as we are ignorant of or mistaken 

· - about· any of these matters ... " . 

109�: Ibid 133. 
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ger-minating in his own consciousness: to for-m and act on an 

intention is itself to know, as an agent, what I intend i :.a.o. 

Br-e_tt ·agr-ees with Duff that Dualism is based on fallacious 

.reasoning, adding that we constant 1 y make assessments of 

�ha� is going on in other- people's minds without using this 

''._t·or.tuous pr-ocess" :.I. J. :.L .  He pr-emi ses his ana 1 ysi s upon the 

"ind we 11 ing under-standing" of other- human beings which we 

Br-ett finds support for- this postulation in the 

r-ule$ of evidence (and "countless decisions") which attach 

·_almost "over-whelming importance" to the "demeanour-" of a. 

�itheis in evaluating the wor-th of his testimony. 

the,· submission that the r-ea 1 r-eason for- this is 

He makes 

an 

�mplicit r-ecognition that the per-sonal obser-ver- did not r-ely 

solely on _the obser-vable behaviour-, but r-ather unconsciously 

made. us.e of his ind we 11 ing under-standing 

Comp,eting Concepts of Responsible Agency 

. The mor-a 1 
. . . 

assumption to which Duff 

II .l. .1. 3 

r-efer-s is a 

consequential ist conception of r-esponsible agency, in ter-ms 

of· which no intr-insic mor-al differ-ence exists between 

"i.ntentionll and "for-esight" and ther-efor-e intentional agency 

suffices for- cr-iminal liability i :.1. 4
• A consequential ist · s 

pr-imar-y inter-est is in outcomes, and concomitantly in human 

actions as causes of such outcomes� although this should not 

110_·. Ibid 134. An agent· s author-i tative knowledge of 
h�r- own intentions thus has to do, not with her-

·privileged status as a dir-ect obser-ver- of her- own mind, 
.but with her- pr-ivileged status as the agent of those 

-.'in'tentions and of the actions which ar-e str-uctur-ed by 
··them ••• ". 

111�. Br-ett (n32) 139. 

112'.'; ·.Ibid. 

·, ' . .  ·.' . ' 

·I.13 •.. Jbid. 

1·14. Duff .(nB0) 98; Duff (n27) 104. 
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i,mp ly that a person wi 11 be he 1 d responsi b 1 e for every 

ielevant outcome which he actually causes J.J. :::-. Like any 

o.ther. human institution, a 

be 

legal system must (on a 

the con�equentialist view) justified by 

c'cms:equen tia 1 goods which it secures ( or ev i 1 s which it 

,avert,s) II 1. .l. 0 Thus, the Harm principle, in terms of 

which the primary aim of a criminal law system is to 

�revent, or reduce, the occurrence of certain kinds of harm, 

wo�ld be a favoured consequentialist credoii7
• 

-A p�r� consequentialist view involves justifying principles 

of liability by their consequences, that is, adopting those 

pr{riiiples which would most efficiently serve the law's aim 

-of pr:eventing harmJ.J.e. This view may be criticised on the 

to generate acceptable principles of 

impose liability on some who do not 

basis that it is unable 

Lia bi l.i ty as it would 

deserve it, for the sake of increasing the preventive 

• •  -. > 

115. Duff (n80) 98. Duff notes, at (n27) 105 that " the 
central consquentialist slogan is that the rightness or 
wrongness of actions depends solely on the goodness or 

,,badness of their consequences an action is right if 
its consequences are at least as good as those of any 
available alternative, wrong if its consequences are 
�orse than those of some alternative He observes 
that consequentialists differ as to how to assess. 

· consequences as good or bad: utilitarians hold that 
happiness is the on 1 y intrinsic good ( and unhappiness 

··the only intrinsic evil), therefore an action derives 
its worth in terms of max imi za tion of happiness ( and 
minimization of unhappiness), whi 1 e other 
consequentialists ascribe intrinsic value to ends other 
than happiness, such as freedom and justice, and assess 

·actions as right or wrong in these terms. 

1·16 .. / Duff (n27) 105. 

117 .· lb1.'d. The fol lowing discussion wi 11 be in terms of the 
Harm Principle. 

l 18. I.bid 107. 
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efficiency of the law .1.1. 9
• It is for this reason that a 

qual.ified· consequentialist view has been postulated whereby 

:1\0�--:,cpnsequentialist "side-constraints" are set upon the 

:means-by whi_ch consequentialist ends are pursued i :;;::,:,. Thus, 

in terms of this view, a person may be held liable only for 

•�u�h 6utc6mes as can be properly ascribed to him as an agent 

those outcomes over which he has effective 

.Kriowl edge . and control therefore constitute the basic 

con��tions of criminal liability on a consequentialist view: 

II ' 
' . .  ·•, 'an agent's culpability for some harm which she causes 

wi 11. '.be a function of the seriousness of that harm and of 

'h,e,r·responsibility for it, and she is responsible for that 

'ha�m: ,',in so far as she has effective control over its 

·occurrence. But she has such control to the extent that she 

knows, ·or. could easily realise, that her action will cause 

·that ·harm, and could avoid that harm by not acting thus: 

the basic conditions of morally culpable responsibility for 

.th_e· .harm that our actions cause are the same as those of 

c.r· i min a 1 1 i ab i 1 i t y ; knowledge and control lll.,2;.? 

119 •. · Ibid. 

k_inds 

II 

of 
· :.· j ustfce, 

120. lb.id. 

secure foundation for 
mens rea) which should, 

liability 

It prov ides no 
excuse ( based on 

preclude criminal 

the 
in 

12,1.'Duff (nBO) 99. 
punish_ed. 

Thus only the guilty are allowed to be 

1·22/,-puff (n27) 109. On this view the intentional, not 
the intended causation of harm is the paradigm of 
c·r'iminal fault. Conduct is criminal ( the actus is. 

·:�reus) if it causes or threatens a prohibited harm; and 
its agent is culpable (her mens is rea) in so far as 

.:she controls that conduct; ie foresees its harmful. 
·effe.cts and could avoid their occurrence: one who does 
wh.a t . she knows wi 11 cause harm is the paradigm of a 

:cuJp�ble criminal 
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Duff points ·out that consequentici.lists often claim, in moral 

·cor,,'tex ts' 
, 

:. 
' . . 

that there is no intrinsic moral difference 

:betwe.en ''intention" ci.nd foresight; that claim applies 

eq'ually to the law -'-= '"'. Therefore the law need never 

distinguish, with regat-d to culpability, between intended 

and in ten ti ona 1 agency, or require in tended rather than 

·i�tentional agency for criminal liability - its purposes are 

best served by the broader definition of intention, since 

that' , captures 

. ::a.g.eric:y·:.1.:24• 

the relevant category of responsible 

Al :t_hough 

conc,e·ption 

Duff 

of 

does not 

responsible 

regard 

agency 

the 

as 

consequentialist 

philosophically 

�n�enable� he favours a non-consequentialist view :.1. 2 �. This 

·vie� finds an intrinsic moral significance in intended 

action. (" ... a significance dependent not on expected 

consequences, but on the intentions which structure it ... ") 

and appe�ls to the Principle of Double Effect in drawing a 

d·i's.tinction between whether an agent intended evil or merely 

~1���s�w it as the side-effect of his action :.1.26
• Whereas the 

cons·equen tia list paradigm of 

harm, 

crime 

the 

consists of the 

causing of non-consequentialist 
�a�a�l�m is an attack on the rights or interests of another, 

and._ �fl- attack. is an a·ction which is intended to do harm -'- :;;:: 7 
■ 

that intentional agency is parasitic on 

123 .: Jbi_d 110 . 

124� Jbidlll. 
. -· -

1'2_5. Ibid. Other writers, who oppose consequential ism, 
, ; inc 1 u de G E M Ans com be T ��b�P--C�o�1-1-P�c_t_p�d-�P�b�i-· .-l-P�S-P-,.P�b�i_c�a_j 

.. ·Papers of G E l".I Ans com be Et bi cs, RP 1 i Q j on and 
Politics (Vol �5) (1981) 36 ff and R Lyons "Intention 
arid Foresight in Law" (1976) 85 t1iru:L 84 at 86ff. 

126>·'Jbid. · For a brief discussion of this principle, see 
�-64ff below . . :- ',.' � 

l2T/·Jbid 1_13. 
·.' 
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intended agency and therefore favours the narrower, non-

consequentialist view i= 6 He acknowledges that in many cases 

··the.re· wi 11 be no cont l ict in practical terms between the 

f□nsequentialist and non-consequentialist views, and that in 

many cases intentional agency suffices as a basis for 

criminal liabilityi 2 •. However, he avers that in certain 

c_ase·s· ," the two views may con f 1 i ct, and in such cases, the 

.non-!=onsequentialist view should prevai} l- 3 •:• . 

Duff· observes that a better understanding of the concepts of 

purpose and intention will clarify, but not settle, the 

_question of how 

or 

far the law should reflect a 

of consequentialist non-consequentialist conception 

agency, for that is ultimately a moral rather than a 

philosophical issue l- 3l.
. Any 

agency 

choice between the two 

competing· conceptions of is therefore ultimately 

linked to the morality underlying a system of criminal law. 

128. Ibid�· Duff explains 
interitionally expected 
_actions; the fau 1 t 

that " I bring about 
side-effects of my intended 

involved in the intentional 
1 i kewi se secondary to, and 

paradigm of intended wrong-
causation of harm is 
parasitic on, the central 

-· doing 

129 . .°Ibid. 

Duff 
· .·directed towards 

actus reus of the 

131. D_uff ( n80) 103. 

includes crimes requiring an 
something beyond or other 
offence in this category. 

"intent" 
than the 
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·SPECIES OF INTENTION 

���:f�rther discussion will be directed towards contrasting 

t_he, notions of "ordinary" and "technical" language, of 

i�ten�ed and intentional agency, in order to assess which of 

the�e_notions� representing differing approaches to criminal 

'i"iab·i 1 i ty, shou 1 d be recognized and endorsed by the er imina 1 

law. 

·T�ere are three basic species of intent identified by 

wr i te'rs. The first of these, which is also the most 

impo�tant, is that of acting intentionally 13 =
, including the 

n_otions of both intended and intentional action. Hall 

observes t_hat "intentional" conduct is in fer red f ram 

end-seeking conduct in the very process of its movement 

tow.ards the forbidden goa 1 Thus, in the legal· 

�ontext, the situation arises where a man has done something 
,, T• C 

• 

w�ich fits the definition of the crime insofar as it 

c:□.-ncerns the outward movements of the body and the harmful 

�ons�quences following therefrom 134
• At this point the 

�uestion arises whether the accused acted intentionally. 

Brett. bbserves that an actor may be said to be doing 

�ometHjng intentionally where you ask him a question in the 

form. "what are you doing?" and he rep 1 ies "I am doing so-'-

and_-_so", in that he reveals an awareness of what he is 

This intention-statement indicates that the act 

i32.,White (n3) 569; H Morris (ed) 
(n32) 

(n31) 
2ed 

freedom 
87; G 
117; J 
( 1960) 

Responsibility (1961) 158; Brett 
Anscombe Intention (1957) iii; Hart 
General Principles of Criminal Law 
Duff (n27) 40 regards this species of 

--:core of the concept of intention", 
(n31) 118 agrees. 

intention as 
with which 

133_:�: I bid. 

�j��--Hart (n31) 118. 

135 •.. Brett_ ( n32) 87. 

and 
E M 
Hal 1 
113. 
"the 
Hart 
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is ·no.t, for example, "accidental". The question-and-answer 

process is typical of situations where some question exists 

wheth�r or not to impute blame to a person� 36
• 

Th� s�cond species of intention is ·· ... doino somethino with 

a fwctber intention 

·fol'lows: 

11.J.37 Hart explains this category as 

·.,A man gets into a house at night and the question 
is not, or not merely, 'Did he do that 
intentionally?· but Did he do that with the 
further intention· or (as lawyer-s like to say) 
·with the intent· , of stea 1 ing something? ";i,,:r.e 

This ·.category may be established by asking the question: 

"Wh_y did you do, that?"; where the questioner wi 11 be 

expecting to receive an answer which will state a reason, 

_that is; some objective which the actor hoped to achieve i 39
• 

At least a possibility of achievement must be imputable to 

the actor in this use of intention :1. 4 •=•. Hall makes use of 

tt,e term "purpose" in identifying this species of intent 141
• 

_Although the word "purpose" is somewhat ambivalent, and 

:136. Ibid. "For example, if we see a man putting a powder 
.·(which proves on examination to be arsenic) into his 
wife· s coffee and ask him ·What are you doing?· his 
reply ·r am putting arsenic in the coffee· reveals that 
he is intentionally poisoning the coffee. But if he 

· -replies · I am putting sugar in the coffee· he reveals 
fhat he is poisoning the coffee by accident (at 

· 88·) . 

·13 7. Har t ( n 31 ) 11 7 • 

138. Ibid 118. If the man in the example 
. intention, he is guilty of burglary, 
·fact h� did not steal anything ..• . 

139��Brett (n32) 88. 

had such 
even if 

an 
in 

140.: Ibid·. Therefore, when we say that someone 
intended to kill when he put a substance in his 

.·. neighbour's coffee, we impute to him some knowledge of 
his way �bout the process of killing generally 

'141.: Hall (nl32) 113. 
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ther.efore unsuitable terminology, it is clear from his use 

of .the term what Hall has in mind: whether a person 

'has· reached a decision or is consciously moving to 

,implerl)e_nt,it, he has a purpose, end or goal in view ... " 1 4 ::;;:. 

Wh'i te desci bes this category as doing something with· 

tli_e:· intention of doing something else, whether or not one 

doe� .the second thing 

the .�lrst thing) 143 • 

" (There must be an intention to do 

He identifies 2 (two) 

variations within this species of intent: 

important 

(a) The intention of doing the second thing is a mere 

accompaniment of doing the first thing144 

' ( b) The second thing is not only what one intends but 

also one's reason for doing the first and its 

intended result. It appears that the second thing 

can be one's reason in two ways: 

i) The first thing might be a means to the 

second; 

142. Ibid. Hal 1 concedes that since "purpose" 
means motive, it is prefer-ab 1 e to use other 
descri_be this connotation of intention. 

1_4'::S. Wh_i te ( n3) 569. 

sometimes_ 
words to 

144·. Ibid 570. White cites the example of when one goes to 
a me�ting with the intention of leaving before noon. 
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(ii) The first thing might be intended as a way of 

doing or an attempt at doing the second 

thing1.. 4::- .  

The third species of intent 1.s "bare intention"1.. 40
, also 

k.no.wn· as "pure intention"1.. 47
_ Hart's description neatly 

encapsu 1 ates the dua 1 aspect of this species of intent: 

bare intention is the case of intending to do 

something·· in the future without doing anything to execute 

this intention now ni.q.e 

The j{rst aspect; the direction of the intention towards 

the future, is reflected in the definitions of Morris: II 

pres�nt intention to do a future act "1.. 49 and Anscombe: 

expression of intention for the future Hall 

d·escribes it as II pointed towards the future attainment 

of that objective since some time, however brief, must 

el'aps,e between the decision to produce the harm and the 

145. Ibid. The first variation (i) may be illustrated by 
. such ex amp 1 es as " when one 1 oi ters with intent to 
steal or goes to a meeting with the intention of 
iausing trouble Thus the first thing is a means 

'·to the second. A description of the second thing is 
.quite distinct from a description of the first. The 
s·econd variation (ii), in which the first thing is 
iMtended as a way of doing or an attempt at doing the 
seiond may be illustrated by examples such as '' ••• when 
one shoots to k i 11 or waves one· s arm to signa 1 ••• ". 

�A.description of the second thing can also be a further 
description of the first thing, it is what a person is 
.doing in doing the first. Thus the man who waves his 
. arm is, in this instance, sign a 11 ing and the man who 

poisons is killing. 

146.'\Hart (n31) 117. 

147. D. Davidson "Intending" in Y. Yovel (ed) Philosophy of 
Hf�tory and Action (1978) 41 

i 4.8 • Har t ( n 31 ) 11 7 . 

149; Morris (n132) 158. 

15o·>Anscombe (n132) iii. 
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Brett emphasizes the 

temporal dimension of bare intention in the question-answer 
' •  ,' " · , ,., ' ' 

fo_r'!1· by asking: What are you going to do tomorrow?", 

.. expec:ting " .•. an answer outlining a certain proposed course 

�j ·�ctivity on the part of the person to whom we are 

spea.king ·• •. ui::- 2• 
•, 

. 

The second aspect of bare intention relates to the fact that 

�the intention has not yet been, and indeed, need never be, 

translated into action. Davidson stresses that this form of 
' 

. 

iritending " ... may occur without practical reasoning, action 

or· c.c:insequence flj_�3 White concurs, stating that this 

spec:ie,s of intent consi S ts of II 

'-• -
having an intention 

t� tjo something, whether or not one does it and 
. , ' .-'' . ' 

whether 

_o('·.n;ot_ one. _expresses or announces that intention 

Hart observes that this species of intention is not of 

t:ential significance in the er imina 1 law, though it is 

imp_or.tant in the ci vi 1 1 aw 1 ::-::- • Morris identifies conspiracy 

�nd attempt as areas where bare intention would be legally 

However this could only be if bare intention 

1 5 L.. Ha 1 1 ( n 13 2 ) 113 . 

152�· Brett (n32) 88. 

154,�>White (n3) 569. Brett (n32) 88 also emphasizes that it 
i� a crucial feature of a bare intention that it is not 

<::-:·yet trans.lated into action. 

155�:H·art (n31) 118. As regards the civil law, Hart points 
-out that a landlord's right to eject a tenant as the 
termination of a lease may depend on the question 

�whether he intended before its expiration to 
reconstruct the premises. In Cunliffe v Goodman (1950] 

'2 KB 237, a very similar situation occurred, where the 
'issue to be resolved by the court was whether a 
·.landlord had had a bare intention to demolish a 

-. • . _: _bui 1 ding which she owned. 

-156;_ Morris (n132) 158. 
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wer:e 'to be accompanied by some action, in which case it 
wpuld '_fal 1 into one of the other species of intent . 

. Davidson regards intention in this form as an all-out 
j udgeinen t 11,l.�7 He is of the opinion that " ..• - pure 

· �ntendings [Davidson's term for bare intention] constitute a 
' � . : . 

su�cl�ss of all-out judgments, those directed to future 
�2ti;�s ot the agent, and made in the light of his belief� 
. :� .. ;' , 

· Althb�9h. we have examined the three major species of intent 
identified by the writers, this list is not exhaustive. Two 
f�-rth_er species of intent have been identified by academic 

·.writers. White has identified a further form of intention: 
to do ·-one thing 
the· ·s_econd that 

in tending to do 
one in tends to 

a second where 
while 

it is 
Morris 

only 
also 

ment_ion,s intending that another person shal.l perform some 
···a Ct i,o•:_,_. -_ 

·, ,"';-

157:■ .·o_avidson (n147) 56. 

15_8�- Jbid 59. S Hampshire "Comments" in Y. Yovel (ed) 
· :·.Philosophy of Hjstor:y and Action (1978) 61 at 66, 

'criticizes the reduction of intentions to judgments, 
·_ ·, a..:gu_ing that the two concepts are quite distinct. 

1_59\ White -- ( n3) 570, cites the examples of when one 
.6�eaks a window intending to hit the wall beneath it or 
k.i 1·1 s. one man in tending to k i 11 another ... ". One does. 

•·, -not therefore in tend to do the first thing, it was 
-� :unintentional but nevertheless happened, whether by 

:,mistake or by accident. 

16o�·Morris (n132) 158. 
. . . . 
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.
_ 

INT
_
ENTION AND DESIRE 

-1n assessing intention, the notion of "desire" as an element 

· of intention should be considered closely. There is an 

-a_ppar'ent link between "desiring" and "intending" in ordinary 

:s�eech101 and this is reflected in certain legal systems 10�. 

'"The general assumption in German10·3 and Soviet 104 law, for 

··ex·a-mple, is that an actor intends a result only if he 

;d�s'i_res t� bring about that result 10 "'. It seems though that 

term "desire" is generally used fairly loosely or 

._i/1d,iscriminately in legal writing. Williams observes that 

(w±t� a solitary exception) intention as to a consequence of 
':;•· : ·,1 ' . . 

�what is done requires desire of the consequence166 • Kenny's 
,r ', \ 

_sche�e of intention requires, along with knowledge, that he 

·is. 'performing the action, that the agent "wants to do it" 

-e_i ther for his own sake or in orde-r to further some other 

end 1.07• 

· ,lpl •. ,-See a 1 so the 1 ink between the concepts in the usage 
favoured in phi 1 osophi ca 1 analyses of "intention" by 
Davidson (n147) and M Beardsley "Intending" in A I 

�oldman and T Kim (eds) Values and Morals 163. 

-:162 .. Fletcher (n5) 440 cites the German and Soviet law as 
�xamples in this regard. 

1.63 ._-<Ibid n3. According to the standard definition: 
'Vorsatz ist das Wissen und Wollen der 
i,Tatbestandsverwirklichung (Intention is knowing and 

, ;��nting the realization of the definition of the 
· offence) 

,·.,, . .  

. '.164:�-· Ibid n4. "Ugol kod (RSFSR) 8 
- foresight and desire as to 

>, :: , ('::,consequences) 

(intention requires 
socially dangerous 

165�- 'Ibid n6. Common law writers such as Holmes and Salmond 
.··, 

,-

:, :-add further support to this view. 

· 1¢,6�' Williams (n16) 418, where he states that 
desi�e, purpose or aim are all synonymous. 

wish, 

'·167. -� . .Kenny "Intention and Purpose in Law" in R S Summers 
··,·:; ·:-fed) Essays in I egal Philosophy (1968) 146 at 154. 

';;,,Kenny· s approach is predicated upon a er i tique of the 
/,- ·-legal conception of intention in relation to the "plain 

.; . 
, . , 
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'r'he . .issue of whether an action is desired has been linked to 

.'.-the ·.question of voluntariness. Fletcher identified a clear 

systemic significance in distinguishing between intention 

and · desi re108 • He observes that if intention is construed 

.. res.trictively (that is, without alluding to desire), then 

�he appa�atus of analysis must include a distinct ground for 

solving cases of involuntary conduct109 • Conversely, a 

broad��. �oncepf of intention, including an 
· d�s.iring, mig h/t, on this argument, render 

I _·pro_vi_5ion onJ voluntariness superfluous 17 •:• . 

·. ··v6·1�_ntariness 
I 

would be encompassed by the 
- .. · . .  · ·. '· 

>'.'desi_re" 171 • 

element of 

a separate 

Thus 

notion of 

In order to assess the uti 1 i ty of the concept of "desire", 
· . ..,: .· 

fat is necessary to establish the meaning of desire as a term 

·of._ :'art · within criminal jurisprudence. Sistare 172 has· 

·id en.ti f i.ed five possi b 1 e senses of desire, each of which 

si.9n:ify some cognitive or affective agent condition: 

. (a).··.�- - Si stare construes this as a mere wish, without 

·reference to human control 173• Intentionality 

man· s" notion of intention. The scheme of intention 
:sxpo�nded by Kenny is therefore that of the plain man. 

'168.: Fletcher (n5) 441. 

· 169.· .Ibid. '. 

170: Ibid 442. 
·, . 

171 .. The utility of such a conception of "desire" is 
< ques_tionab 1 e however, as the notion of an act usu a 11 y 
·. includes the characteristics of voluntariness. Thus, 
·:--i,iith_ou.t voluntariness, an "action" or "bodily movement" 
·.would· not be an act for legal purposes. Fletcher 

'/:· (ibid) doubts whether "desire" and "volition" are 
inte�changeable ( 450). 

:i 7 ;2 ,, c · T · Si stare ...,R .... e_s_p-□ ... o ... s--..i_.b.._.1 .. · ... l .... i�t ... y_--'a..,...,n...,d.____..C .... r:_i.._.m�i ... - n._._a._. l.____.._1 ... · ..,a .... b._.1 ... · ..._l _i ..... t...,y,_ 

._·U 989:). 

)73��Ibid 98. Sistare characterizes this form of desire as 
·. ·:. ".• .. · the sense in which one desires to f 1 i p heads on a 

coin, to kill one·s sister by thinking hard about it, 
or to be ten years younger than one is (and not just to 

.... 
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presupposes ef f 1 cacious agency and actual causation, 

therefore this sense of desire is inadequate. 

( b > Un;ie or emotion a 1 appetite Al though it 1s so that 

satisfaction or- pleasure may be provided by intentional 

actions, this sense of desire is not a prerequisite of 

intentionality one can intend a result without 

obtaining psychological gratification fr-om it 174 • 

(c) Reason tor (motive} - Though an agent has a reason for­

bringing about a "desired" consequence, as a criterion 

of intentionality such a sense of desire is unnecessary 

or- misleading 17 �. 
II The fact of the matter- is that 

· one can have a reason for- doing things which one cannot 

. .do or- never- wi 11 do. To intend, on the other- hand, 

.implies both possibility and a minimal likelihood of 

performance 

shou 1 d have a 

fl.1.70 

"reason 

The requirement that an agent· 

for- action" adds nothing to the 

notipn of intention . 

(d)· Preference While it is no doubt true for- intention 

that the occurrence of a result is preferable to its 

non-occurrence, the notion of preference functions 

look that way) She notes 
intention differs from a wish: 
not bound to possi bi 1 i ty, they are 
terms of effort towards fulfilment 

that even a bare 

since wishes are 
not assessed in 

1 7.4 • Ibid 99 • 

· ·possible 
As 

to 
Sistare observes 
intend conduct 

(at 
and 

provide no satisfaction whatsoever . 

175. Ibid 101. 

100 ) , it is a 1 1 too 
consequences which 

176. Ibid 102. Whereas my intentions will be 
questioned if I never try to stop smoking, my having a 
reason to stop is unaffected by either- the possibility 
or probability of my acting towards that end. An agent 
can even have a reason for- an action while per-for-ming 

· it unintentionally, as when Mel accidentally breaks a 
vase which she had planned to destroy for- the insurance 
money 
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independently of intentionality and does not constitute 

a distinct criterion of intentionality 177
• 

Choice As noted by Sistare, stripped of 

emotional connotations and restricted to the realm of 

effective human agency, 'desire· may suggest the choice 

of some event or state of affairs II J. 78 However, 

a 1 ongside the primary r-equ i rem en t of knowledge, there 

is no need for- this additional criterion of "desire" as 

choice. 

48 

Th�� one may conclude with Sistare that there is no sense of 

�e�ire which functions as a criterion of intentionality - it 

either obscures the nature of intentional action, or is 

.theoretically otiose 179
• Although notions such as "choice", 

npr'eference" and "reason" follow from intending, none of 

these is required as a distinct criterion for determining 

'in tentiona 1 i ty. 

tn the 1 ight of the breadth of scope of the meaning of 

"desire'' evinced by the above termino 1 og i ca 1 considerations, 

th�;utility of the notion should be examined. Duff observes 

that there is a broad phi 1 osophi ca 1 use of ·desire· 

and. a _comparab 1 y broad □rd inary use of ·want· , such that I 

·d.o · _ne_cessarily desire or want whatever I intend •• .1.ec:, 

_Howe.ver, Brett avers that the philosophic analysis of 

·177_: Ibid. As Sistare points out, in the absence of an 
admission of preference, we would need to look either 
at the agent's reasons for X or his intention to X in 
.order to establish his preference for the occurrence of 
X (at 103). 

178� 

179. 

180. 

'Ibid 103. 

:;Ibid 104. 

Duff (n4) 78 . White (n3) 576 confirms this: " 
:outside the law what someone desires (or wants) to do 

and what he intends to do frequently coincide ... ". 



intention does not regard desire of the consequence as a 

necessary element: there is no compelling ground for 

insisting that desire must enter into every intention of 

-this kind· II 1.e.1. 

�he-notion of desire has been included in juristic analyses 

�f·. intention as the differential between intention and 

··.re_cklessness ie=::, or intention and "unintention":1.e3_ While 

Williams concedes that no English judgment defines intention 

-·as · involving 

d :i.s_t in cti ve 

desire, 

feature 

he 

in 

considers desire 

this regard, and 

to be the 

proposes a 

hypothetical example in support of his argument ie 4 • White, 
· -

._however, er i ti ci zes his ex amp 1 e for not drawing a 
-.. ' . 

distinction '' .•• between what a man has it in mind to do and 

�hat h� desires to do 111.eo 

·181. Brett (n32) 89. 

182. White (n3) 578. 

183. Williams (n29) 11. 

49 

184 .• 'Ibid. Although this argument was offered in 1965, it 
is still relevant today. Williams' hypothetical 
example is based upon the case of Finney (1874) 12 Cox 
625, in which an asylum attendant turned on a tap which 
let scalding water into a bath, and so killed a patient 
who was in the bath. The at tend ant thought that the 

· patient had got out before he turned the tap on. He 
was tried for manslaughter. Williams postulates the 

. fo 11 owing situation based on these facts: 11 Suppose 
that the at tend ant had previous 1 y said to a fellow­
attendant: 'This chap Watkins is a nuisance in the 
.asylum, I will see if I can't get rid of him when I 

· .. bath him next' Williams regards such a remark as 
11 proof of intention ie desire to bring about the 
consequence II which would lead to a murder verdict. 
Yet · in each case the objective conduct might be the 

·same and in neither case might it be initially certain 
·that the water in the tap was hot enough to cause 
someone's death. Williams concludes that desire is 
therefore the determinative element which distinguishes 
between intention and other cases. 

18;5 • · W hi t e ( n 3 ) 5 7 9 . 



. Turn·er defends the iden ti f i cat ion of intention with desire: 

-:''· •.. : .. ·Again, a man cannot in tend to do a thing un 1 ess he 

des,ires to do it . It may well be a thing that he dislikes 
. ,:��i,ng, but he dislikes still more the consequences of his 

:. 
' ,. 

That is to say he desires the lesser of two 

/:e,.._;i).s\ · and therefore has made up his mind to bring about 

.. tha_t · one 

·dubi'ous·one: 

11.1.eo Ross observes that this defence is a 

Understood in this way, ·desire' is not 

J.he '·d.e-sign:ation of a certain mental attitude which is the 

50 

.. bas·fs· of certain acts, but not of others. For irrespective 

person decides to do, the decision is an 

.expr.e.ssion of the fact that he desires to do what he does 
:, ' '  ;·,. - ' ), 

. 

It is genera 11 y accepted that a person can have 

·''.in;compatible · desires", or even "an intention which 

c.o ,:-i flicts with a desire", which would undermine the equating 

of desire. with intention 188
• As there appears to be no 

aB6.�Kenny's Principles of Criminal Law 19ed by J W C  Turner 
.. ·-{1966) 36. G H Gordon The Criminal Law of Scotland 2ed 

.'(1978) 222, points out however that " Intention 
rs not just a species of desire to desire an end is 
�Q inte�d the means adopted for the attainment of that 

·':'·.end, even if the means are not themselves regarded as 
d,esirable. Again, a man is said to intend whichever- of 

;twb possible courses of action he adopts, even although 
�it would be true to say that the way he acted was not 

: . .'·' the way he 'real 1 y' wanted, not the way in which he 
�.�ould have preferred to act 

187, •:.:-'A Ross "Intent in Eng 1 i sh Law" 
::; Studies in I aw 177 at 183 n8. 

(1979 Scandinavian. 

188�··_:Gordon (nl86) 223 cites the discussion of the 
':: '.relationship between intention and desire by the 

Jµdicial Committee of the Privy Council in Lang v Lang 

. _,./_[1955] AC 402: It was there held that a husband 
,· ·- .. ·who pursued a course of conduct which he knew would 

:'•,:'lead.to his wife's leaving him intended her to leave 
. : ·<_h{m al though he did not want her to go. Lord Porter 

· .\:::':scii.d · [at 428], "A man may wel 1 have incompatible 
'.:'\desires. He may have an intention which conflicts with 

;� desire: ie he may will one thing, and wish another, 
�a� when he renounces some cherished article of diet in 

th.e interest of health. But 'intention' necessarily 
.··c:.onnotes an element of volition: desir·e does not ••• ". 

<. ,./Despite · his support for the use of the notion of 
··;desire, Williams (n29) 17 concedes that "desire" is 



51 

English a�thority for the proposition that intention implies 

_desire and therefore that absence of desire implies absence 

intention1139 , this would lend credence to White's 

.c:onclusio_n that the common concomitance of intention and 

.desire has mistakenly led to their identification and also 

�to·:�he_suggestion of a necessary connection between them1 90• 

Th� �se. of the notion of desire as equivalent to intention 

. has :been er i ti ci zed on a number of other grounds. Buxton 

--po_in.ts· out that words such as "want" and "desire" have a 

s;hi fting meaning in ordinary speech, and are thus 

:inappropriate for legal use191 • Furthermore, he adds that 
II an ascription of intention in a criminal case must 

refer to the accused's mental attitude to the results of his 
. . , 

·own - conduct 
- ,  . ·. ' '. 

1119::2 Mere wishes, preferences or longings, 

-typically expressed in terms of the "language of desire" are 

inade_qua te and therefore whilst it would not be 

logically impossible to talk of intention in the criminal 

?·a.,w, {n terms of desire, such 1 anguage would or might obscure 

·the_:_ essential requirement that an intended consequence in 

too strong a word to 
state involved in much 
intentional 

use for 
conduct 

the psychological 
that passes as 

189" .. White (n3) 579, who also notes (at 578) that there is 
no intrinsic evidence that desire is the element by 

.. '.·which intention and recklessness differ. In South 
-�Africa, the cases of R v Mini 1963 (3) SA 188 at 192; S 

v Nkombani 1963 (4) SA 877 (A) at 896; S v Arnold 1965 
(2) SA 215 (C) at 217, speak of "intention plus a 
positive desire". 

190� •Jbid 576. 

191/ R· Buxton "Some Simple Thoughts on Intention" (1988) 
--· -�rimioal Law Review 484 at 493. 

192.·· _Ibid. 
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that-. law. must be sought after by action rather than just 
1 • 

• � 

hoped for or preferred 111.9� 

A 1. though the , ordinary usage of "desire" 1 ends i tse 1 f to 
.equating the term with intention, there is an equally 
fam_i,liar and narrower ordinary usage of these terms in which. 
w� �o�trast what we want with what we intend 11.:1.94 These 

·�onflicting usages of desire create confusion in the law 1 •0 • 

. D�Jf··· moreover regards the "necessary truth" that I want or 
·.desire �hatever I directly intend to be an "empty truism" as 

-�t ·does · not specify an independent criterion for the 
conclusion that the agent intends the desired or wanted 

,result; it rather marks an implication of the logically 
pr:io_r, finding that he in tends it 1•0• He elucidates this 
view.·_a:s follows: We do not realize that an ag�nt 
·in'tends a result by realizing that he "desires" it in this 
.br:-o_ad .·sense; we say that he desires it because we realize 
fhat he intends it. 
� . . � . -

If a legal definition of "intention" is 
to:<specify the conditions or criteria by reference to which 

. courts may find that an agent intended a result, a 

def.i'n i tion in terms of' desire' or 'want' is thus unhe 1 pfu l 

I don't want to do X, 
to d� it (as a necessary means to my end, 

_available evil, as a duty) 
'• ·f. ·., ., ·. . 

but I've got 
as the least 

·195�'-Jbid. If 'intention' is defined in terms of 
:-,·desire' or 'want', it will need to be explained to 
·• j ur-ies ( and per-haps even to judges) that these terms 
,ar-e being used in their br-oadest sense; and there is a 

d�nge� that juries (and per-haps even judges) might 
-.confuse the two uses of these ter-ms, and wonder- whether 
an, effect which is not ·wanted· in the nar-rower- sense 
_i_s intended 

197. · I.bid. 
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The differing meanings of desire that arise in respect 
clarified by drawing 

of 
the 

', . .  · .  , ·  

b�dinary usage may perhaps be 
d_istinction between intrinsic and extrinsic desires. An 
intrin�{c desire involves wanting something for its own 
�ik�, whereas an extrinsic desire involves wanting something 
as .a .means to something else, and not for itself i 9s . By 

use of such a distinction, it is possible to 
r�co�cile the use of desire in the law with ordinary usage, 
�hi�h �quates intention with desire. Used in this sense, to 
saf·that intention involves desire is to say that to intend 
a resu 1 t · invo 1 ves having either an in tr insi c or ex tr insi c 

all reasons for action, all intentions, 
depen.d ultimately on an intrinsic desire for some end; but 
my im_mediate intentions may be structured by extrinsic 
r�ther than intrinsic desiresi 99

_ 

198. Duff (n27) 54. An example of an intrinsic desire is a 
desire to stay alive or free from pain, while a desire 
for a painful operation is an example of an extrinsic 
de.sire. Beards 1 ey uses this dua 1 interpretation of 
"desire" to support the requirement of desire ( the 
"want condition") as part of intention: I do not 
in any way deny that one can do in ten ti ona 11 y what he 

. ,.wants _not to do; I only insist that he is not doing it 
:.'·/ntentionally unless he wants to do it " (nl61) 168. 



' : I NJ"ENT I_ON AND PURPOSE 

Th'e 0term "purpose" has been used interchangeably with desire 

,to:· d.e,riote in ten tion:.:•:•c:•. There has also been some discussion 
. ' . . . 

·by· writers whether it is sui tab 1 e to use "purpose" in this 

,way.· 

Buxton favours the use of "purpose" to denote intention 

.because . it is bound up with an agent's actions, and 

con�titutes ·his reason for acting as he does:.:oi , " . . • These 
'• 

essential features of the concept of purpose fit in exactly 

�ifh the requirements of the criminal law, since that law is 

con·cerned with the agent's mental state in relation to 

the _;r_esul:.ts of his own actions In Buxton's view, 

-this approach avoids the problems associated with usage of 

the' ]anguage :of desire, by stressing that " the intended 

consequence in law must be sought after by action .•• ":.:o:3, 
, - �, . . 

200.- See, for example, Ross (n187) 184 n9; 
�illia�s (n16) 418 • 

Brett (n32) 89; 
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. ·2of;_·Buxton (n191) 493. Alternatively, a man's purpose is. 
'11 • • •  the result that he acted in order to bring about 
•.. ".' Buxton observes that " we say a man's 
purpose, not only because that is what concerns us 

,here, but also because that is the primary use of the 
·. word purpose. To speak as we sometimes do of the 
purp6se of an object (eg the purpose of the buffers is 
to stop the train running on the platform) is either to 
�ake a compressed reference to the purpose of the maker 
'of ihe object or to use a figurative extension of the 
primarx meaning of purpose, by referring to what the 

, ··<object notiona 11 y seeks to get done " (at n44) • R 
< -Goff "The Mental Element in l"lurder" ( 1988) 104 The Law 
'�Quarterly Review 30 at 42 observes that the best 

. synonym for "intention" is "purpose". He cites 
:. : ··:·• dict;ionary definitions in support of this submission. 

'202": : 'j bi,d. 
' -

203 ... 'Ibid 494. 
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; W,i 11 i,ams has argued that purpose is not superior to desi r-e 

a��- synonym of intention because purpose implies desire204 • 

Bu�tcin concedes the point ('' ... at least in the weaker sense 

.,·-.. of-._,_the wo_rd desir-e ... "), but ar-gues that it does not follow 

from �his that purpose and desire share the same meaning20 �. 

It' is his view that the concept of purpose adds to "mere 

'._:;:desire" _ a recognition of the fact that intention requires 

m_ore - .than a wish or hope, and that it must a 1 so consist of 

�ri /'-act" - or "other external element" ::;:;:c•o. 

:Th�.:En_glish Law Commission included the notion of purpose in 

_·t.he·. "fau 1 t elements" of the 1985 Ora ft Code, as a synonym 

'�f�r direct intention, in the fol lowing terms: 

[A] person acts in respect of an element of 
an offence - 'purposely' when he wants it to exist 

·::·"' ·• ,1·.·. :o,r:- o.ccur- . . . .. :;:::,:»
7 

• 

. . ··-' ·:.:,. 

However the members of the Law Commission who drafted the 

Code were apparently unsure of what to do with the notion of 

.pu�pose as no offence in the Dr�ft Code itself was defined 

as requiring purpose208• Significantly, the 1989 Code 

2_04." Williams (n16) 418. 

::·205� Buxton (nl72) 494 n46. 

<2.0.6 ■- I bi cl� Bux ton cites Wi 11 iams 
that·."... intention, for the 

:wish; it is a combination of 
external element) 

.207.� :.Duff (n27) 26. In terms of 
-.·:-.,pe.rson acts "intentionally" in 

'-.. ' an o,f fence ". . . when he wan ts 
·:.aware that it exists or is 

exists.or will exist or occur 

(n16) 418 when he says 
lawyer, is not a bare 
wish and act (or other 

the 1985 Draft Code, a 
respect of an element of 

it to exist or occur, is 
almost certain that it 

" ( cl 22 ( a ) ) • 

;26a. :Ibid. The codifiers did however cite two minor 
:offences proposed by the Law Commission which would be 

· d�fi�ed in terms of purpose (para 8.12). 



aband6ned .the distinction between purpose and intention, 

mer,e1y, 'usin.g the term 11 intentionally 11209 • 

A rtumb_er of writers have sought to distinguish purpose and 

intention. Austin observes that when I am acting for a 

p_u.r:-pose, _ .this wi 11 be known to me as the actor, as are 

intentions, and wil 1 guide my conduct2 :i..•:• . 
.· . . . 

Moreover a 

p�r�ose will influence the forming of intentions2ii
. Austin 

views purpose as something to be achieved or effected 

as a result of what I'm doing 

�on�ists of an actor placing 

able· to continue with the 

• • •  112 :i..2 and that often purpose 

herself in a position to be 

next action. He points out 

ho�ever _ ·that an actor need not have any purpose in acting, 

even in,tentional 1 y2 :i..3, 
II I act for or on (a) purpose, I 

ac.hieve it; 

re_alJze it 

I act with the intention, I carry it out, 

Austin's views may be related to those 

of. ,Anscorribe, who points OU t that any par ti cu 1 ar conduct may 

209� · fbid. The 1989 Code provides that " 
___ .·:_-intentionally' with respect to 

a person acts 

a circumstance when he hopes or knows that it 
e�ists or will exist; 

( i i ) a result when he acts either 
bring it about or being aware 
occur in the ordinary course of 

_(cl 18(b)). 

in order to 
that it will 

events II 

2_10._.J L Austin "Three Ways of Spilling Ink" in J L Austin : 
(Philosophical Papers 2ed By J D  Urmson and G J Warnock 
.d_1976> 272 at 20s. 

2i1. - 1_,bid. · 

212 •. Ibid. He gives examples: 
--. :aunt,--· or the sickness of the 
\feed them peanuts on purpose 

like the death of my 
penguins if I did indeed 

II 
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213·:. - Ibid 286 • Austin cites 
·. starving children" as a case 

'.no purpose. 

the example of "feeding_ 
where the actor need have 



·-����:a whole series of purposes, each slightly more remote 
. tha.n., its predecessor:::?1.. i:- ,  Brett views it " quite proper 
:to.· s·peak . of any one of these as the speaker· s intention, 
:" • •  ✓- .• •• 

althou�h his desire may be concentrated only on the ultimate 
.objective. The 
:d:es).fed, but may 

intermediate objectives may not be truly 
be contemplated and accepted because they 

. appE>ar . to the actor as the on 1 y effective steps towards 
_b�fngin� about his desired aim:::? 1 •. 
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· Whi:t,e _:- amp.I if ies 
fh�'t:' . intention 

some 
and 

of Austin· s 
purpose are 

arguments. 
different 

He 
in 

observes 
nature:· 

in.teritions, like plans, may fail to be carried out while 
purposes, 1 i ke aims and objectives, may be unachieved or 
fa_i). 'to be accomplished217 • 

ihfenfions and vice versa21e , 
Thus, purposes do not imply 

White avers that one's 
something is one's reason for doing it; purpose in · doing 

therefore to use the word "purposely" in 
.action 

._ < . ' .  , ·  is to imply that one had a reason 
describing one· s 
for doing it and 

CO)"'):Sequently, by specifying 
·.explanation:::?19

• In contrast, 
purpose one 
the intention 

is giving 
with which 

an 
one 

p_ertor:ms an action is not necessar i 1 y a reason, and thus to 
.speci_ fy ari intention does not necessar i 1 y mean giving an· 

··215� Brett (n32) 90 cites Anscombe as part of his 
· '· '-., discussion . 

216
.-

· ·Jbid. "Desire" is used in this passage to signify real 
(actual) intent. The deficiencies of "desire" as a 

: •synonym of intention in general have been discussed 
···:, .. :above, at 45-53. 
-�· :',, 

. 21 7 ; · .-W hi t e ( n 3 ) 5 7 3 . 

21.Ef�-: '.Ibid� 11 Neither- unintended purposes nor non-
, purposive intentions are impossible. If I purposely 
:::drop _a catch, I do this intentionally; bLtt things may 
··serve· useful purposes which it was not intended that 
they shou 1 d serve. Even if my purpose cou 1 d not have 

.-been .uni_ntentional, a purpose can be". 



. � ,. - . 
; ... , .  "::.• 

e.x p _l ana ti on ::.: 2,:, . White concludes that it is because the law 
. 

_ ,, 

is'':•io.mm�nly interested in those cases where intention and 

puYpo�e coincide, 
._, ·: 

as when a man intentionally kills or 

asiaults another or does so with intent, that jurists, like 

philosophers, have 

. i_d.e,nti ty ":.:2 i 

. 220:.<, Ibid. 

·221 � ·Ibid 575. 

confused a coincidence with an 
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·1NTENTION AND FORESIGHT ,.. - .' ' 
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Al though foresight has been widely identified as a 

constituent element of intention, a number of writers have 
:be.err- concerned with drawing a sharp distinction between 
._'th,ese notions, and have consequent 1 y rejected foresight as 
an equivalent concept to intention. These theories would 
limit the concept of intention to actual (direct) intention, • i '' 

.c6nstituted by the aim or objective of the actor in acting 

.as he; does, and they thus equate intention with "in tending 11 

an·�ffect (which forms part of the reason for acting), and 
·se�k:, to exclude II intentional II effects ( expected side-effects 
�f itiions) from the realm of intention. 

Buxton. holds the view that a distinction should be drawn 
· between. intentional action and an intended consequence of. 

. . . 

�ciipn, in that it is only the latter with which the 
:cr:im .. inal law ought to be concerned222 • He states that " 
th_e concept of intentionally acting, or intentional action, 

]cannot adequately express any requirement for conviction of 
qua.Ii ties additional to the need to establish the 
v6l�n�ariness of the accused's actions, and equally the 
concept is· a defective tool for discriminating between the 
differ.ent specific states of mind that may be comprehended 
.under . . genera 1 statements as to mens rea 

11223 Kenny's 
inf 1 u,entia 1 analysis finds a place for foresight in the 
context of intention only as a junior partner of desire; 
his antipathy towards equating foresight with intention is 

' . \,, "  clear from his statement that one may do an act 
k_now1ingly without intending its result, if one does it 

As Milier observes: " • • . Thus, 

222'·� Bux ton ( n 191) 484. 

224 •. ,Kenny (nl67) 154. 
.... ·:· f,oresight that 
' · ,.  a 11 the consequences 

At 148, Kenny remarks in regard t6 
the principle that a man intends 
of his actions which he foresees 



s:ince· 'in:tending entails wanting, an agent may very well 
foresee that his doing X wi 11 certain 1 y ( or probab 1 y) have 
as. ·.its consequence Y without thereby intending Y 1122::1 

Kenny's. scheme of intention is supported by Mi 11 er:::: ::::e and 

· Lyon.s227 .• 

· KehAy identifies three reasons in support of drawing a 

di�tinc:tion between intention and foresight. In the first 

pia��, he points out that there can be cases where society's 

· int·erests would be better served if there were a II 

��eat�r deterrent penalty attached to intentional harm than 
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.'to . · r.eck 1 es.s homicide Secondly, he raises the 

.··',;appears to the 1 ayman far too sweeping ••• 11 •  In 
·:support of this statement, Kenny cites the example of a 

.martyr: 11 When the Protestant martyr Latimer 
. ,1-,' ��refused to recant his beliefs he foresaw that he would 

·. ·be burnt as a heretic. Yet it would be absurd to say 
that he refused to recant in order to be burnt or with 

,::the intention of being burnt •.. " (at 149). Kenny also. 
·· ·:·c·i tes the ex amp 1 e of a hangover: "Feeling mi serab 1 e, I· 

may deliberately get drunk. In doing so, I foresee 
!that I will have a hangover; but I do not get drunk in 

.. · order· , to have a hangover, or with the intention of 
··bringing on a hangover " 

225. · A R Mi 11 er "In tent ion and Practi ca 1 Reasoning" ( 1982) 
91' Mind 106 • 

. 226. Ibid. Miller supports Kenny's view, although he very 
·gently dissents where Kenny claims that there may be 
:_cases in which the consequences of a given act are not 
on 1 Y foreseen by the agent but wanted by him as wel 1, 

\and are nevertheless unintentional. 
' ' . . 

227.- R· Lyons (n125) 84 ff. White (n3) 581 states that 
· ·_'neither intention nor foresight imply each other • 

. 2-28 •. · .. Kenr:,y (n167) 159. He cites the following example: In 
. · o'rder to prevent Pau 1 being in town on a par ti cul ar 

day, �eter can kill him, thus making absolutely certain 
6f his absence, or incarcerate him in a solitary spot, 

�\reducing the certainty of his absence, but also taking 
···a serious risk that he may die before he is rescued. 

• · Kenny· s reasoning is that a distinction between 
.. · ' ' '-
' intention and foresight would provide a greater 

: : i.ncenti ve to Peter to choose the second method, as the 
iirsi method would be punished more severely. However, 
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;llqrdinary language" argument: intention should have the 

same meaning in the law as it does in ordinary language, 

·tha t · is, foresight shou 1 d not be inc 1 uded within i t:;?29
• 

Thi rd'l y, Kenny avers that " there often appears to be a 

clear· moral distinction between intention and foresight 

iwhi�i
j 

·�it may be desirable that the law should reflect 

R Cross and P A Jones An Introduction to Criminal Law 
', , 

· 6ed ( 1968) 41, state that some such notion as 
oblique intention is essential for law and morals 
b·e.cause there are many situations in which the agent, 
who act� with the knowledge that certain consequences 

•wi 11 probably ensue is just as blameworthy as the man 
. who aimed at producing those consequences 11 (cited 
.in H 0berdiek "Intention and Foresight in Criminal Law" 

-.(1972) 81 Mind 389 at 394). 

�29:>·)bid 160. Cf 0berdiek (n228) 394: "Philosophers 
_.·excepted people do not usually bother to draw a 

sharp distinction between what a word means and what it 
amounts to. Confusion need not result. In Smith 

_. ([1960] AC 290) for instance, the trial judge very 
likely meant - and was taken to mean - that, from the 

.. legal point of view, foresight amounts to intention; 
·16reseen and intended consequences, that is, are to be 
'treated alike ••• ". 

230.\-�bid. Kenny seeks to distinguish between acting 
· '·,". knowing that" something wi 11 happen and acting "in 

·· .C- •. :,.order toll bring that thing about. He i 11 ustra tes his 
•;\_�·:t�eory. with an example: Consider the case of two 

· -�urses, each of whom is in possession of a poison and a 
. 'pain-killing drug which are indistinguishable to the 
.::eye and have in some way been mixed up in the medicine 
· c.abinet so that she does not know which is which. 

· Nu,rse .A gives a pill to her patient, whose money she 
·,:..·.:stands to inherit, hoping but not knowing that it is 

th_e poison. Nurse B gives a pill to her patient, who. 
is in great agony, hoping but not knowing that it is 

·,<,'::the pain-killing drug. Neither nurse is blameless; 
'but most people, I imagine, would feel that there was 
. an important mora 1 difference between the actions of 
.the two, even if the patient dies " Lyons ( n227) 

;_99 supports Kenny's view. T Baldwin "Foresight and 
· ·:_�•-.. _ R·esponsibility" (1979) 54 Philosophy 347 at 353 

c_onsiders this moral distinct ion to be dubious, 
'>:: :however� He postulates that " a man who desires 

· .··: ·. harm for others shows, in a perverse way, more respect 
for them than a man who simply doesn't care about the 



62 

D_espite hi.s at tempts to distinguish between intention and 

fo-��sight, Kenny 
'• , . .  ,·· ·, 

is unwilling to unequivocally 

f6���ight from playing a role in regard to intention. 

exclude 

Kenny 

requi�es that concomitants or side-effects of an end or an 
'·' � .. 

action· themselves be 

adopte,d as ends 

both foreseen and desired and 

in order for the purposes of 

1):ability (that is, that the concomitants or side-effects 

ar:e inten_ded in their own right). He makes an exception 

with regard to side-effects however in so far as "chosen 

-mea'n's''. are concerned: If [the agent] chooses a means 

which: has a certain side-effect knowing and wanting this 

si,de,-::,effect, then it seems that he intends this side-effect,· 

i:f that is his reason for choosing this means rather than 

�nother, .even though he would never have performed the 
! , � � ;' :· . . . 

_ac::t_ion at al 1 were it not a means to his original purpose 

Al though Kenny manages to remain fai thfu 1 to his 

c,c:in,,2ep·t · of intention premised upon desire by adopting this 

i�prci�ch, he concedes that a further exception is 

He adopts the words of Hart in equating 

for them than a man who simply doesn't care about the 
harm he knows himse 1 f to be doing. Other peop 1 e · s 

,,,_,, {n'tei--ests.at least enter into the former man·s desires 
' · ·;,>ev·en when he considers on 1 y how he can harm them, 

. , . ·• wher:e.as the 1 at ter man appears as tot a 11 y indifferent 
',,_,.:."to them. The former man has at 1 east some socia 1 

: a.wareness, a 1 bei t a very corrupt one; the 1 at ter man 
' is' a monster 

23{/.Jbid 156. 
'•:<one s·-tone 

as in cases of killing two birds with 

23-2'/, .Ibid. Kenny distinguishes between "necessary" and .,. ; 
·,::_-•-';'.'chosen" means: If there is only one means of 
j;�chieving the agent's purpose then these are necessary 
-,:,,m·e.ans, but if the agent believes that there is more 

·, than one way of achieving his purpose then the means he 
: ii'a,dopts are chosen means 

233'� . Ibid. Kenny refers to the case of the "eccentric 
>surgeon". In this case, D, an eccentric and amora 1 
-�urgeon wishes to remove P's heart completely from P's 
:b�dy in· order to experiment upon it. D does not desire 
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\fores.ight.: with intent where "a foreseen outcome is so 
�. :� � -, . .., . 

:·.immed'fa te Ly and in var i ab 1 y connected with the act ion done 

<'tha,t ·the suggestion that the action might not have that 

·.outcbme would by ordinary standards be regarded as absurd or 
' ;. . . .. 

's:uc.h, as :only' a mentally abnormal person would seriously 

e.n.'te._rtain .•• 11234• 

- ·  ! ' 

.'.Ker1oy motivates drawing a distinction between intention and 

/ . .oresigh,t.: on the grounds that a state of affairs is 
,� . � 
•more· .. .1 i ke 1 y to come about, other things being equa 1 , if we 

s,et .out to bring it about than if we merely passively 

:foresee . it as a 1 i ke 1 y consequence of our other projects 

therefore allowing greater deterrent penalties to be 

;attached to an intended act236 • However he acknowledges the 

·per'sua.si veness of arguments against drawing such a. 

P · s 'death ( being perfect 1 y content that P sha 11 go on 
1:iving if he can do so without his heart) but 

,.;'recognizes that in fact his death is inevitable from 
the operation to be performed ( at 149). Kenny thus 

.identifies the need to have a scheme of intention which 
-�in�ludes such a case. 

. . . . . . 

;234� .. <IbJ.·d. The passage cited is at Hart (n31) 120. Kenny 
·observes that though the layman· s conception of 

. intention does not have sharp edges it is 
'.::_.:·.'. ,;• -�oh,e.rent, and " most cases are clearly on one side 

, . . .. . . 

-...,, · -· or the other of the blurred 1 ine it draws ... ". 

235�;,:I bid 158. 

':23·t;/�<kenny substantiates his view by referring to the issue · · 
·•::-of taking precautions: The purpose of the law is 

:·.,:<to.prevent Q, and Q is muc� more likely to occur if A: 
is,done in order to bring about Q than if A is simply 

.done whi 1 e Q is foreseen as more or 1 ess pr-obab 1 e. 
··_-·Because, for instance, the latter- activity, unlike the 
. ,.:·:former·, .is compatible with taking precautions against 

· · the occurrence of Q (at 158) . Kenny further 
:substantiates his view in terms of effort to accomplish 

.. · the result: f"loreover-, if A is per-formed and Q 
:·):·>d:oes n,ot in fact occur, then in the first case [where A 
.',·· .. ,·'.is done in order that Q should happen] A is likely to 

-:: .. ! ,; .. · ;be repeated unti 1 Q does occur; not so in the second 

. . 
·� 

. . ., . ' .  
,,,· . ,· 
, ... � 
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·,_cli,s.tinctio,n, in respect of results "foreseen as certain":2::,;7 

:and· , with regard to the diminished incentive to take 

'p�e�aL1,tions if the law were to distinguish between intention 
• 

w 
• • 

A. >number .of writers including Williams and Sistare 

·acco·mmodate foresight in the scheme of intention in the 

,guise.·of "oblique intention": 

)ri t,end. an undesired event that " 

a person can be held to 

he knows for sure he is 

about Significantly, Buxton also 

acknowledges that there 1 s a pl ace for ob 1 ique intention, 

aa'i �hou_g·h he considers it to be 1 imi ted to the er ime of 

inu·r_d.er; and of extremely limited application�4•:• . 
·, ' . .  

Ir:i . eva,lua�ing the notion of foresight as an equivalent of 

.i'ritention, i :t is instructive to make reference to a moral 
, . ' ' '  . 

'�6ctri�e and a philosophical principle which have been 

in'fluential in this regard . 

. .. . .  

Th� moral doctrine in question is the Catholic doctrine of 

the. Pr-:inciple of Double Effect, in terms of which " ..• evil 

��owi�gly brought about might be justified (depending on the 

.clr-,:cu'mstances) but evil that it was the actor's purpose to 

bring ,about can never be justified 11:z:.q..1. Thus the former 

237,. ,Jbi d 159. if it is certain that Q will follow 
·,,:.- the performance of A, then it is no more likely to 
•'i.· to l low from doing A with the intent ion of doing B than 
��!ram doing A without any such intention 

". . . For 

_:238.,-·1bid. And if the law did distinguish between 
, .. - .. ···inten.tion and foresight the incentive to take 
. ·, . precautions would actually be lessened, since the agent. 
\'/ .-.�;.w,ould know that even if no successful precautions were 

< .... ·t'ak.en', he still would not suffer the supreme penalty 

' . 

·23�/_ Wil l'iams (nl6) 418 ff. 

•2,40.; ·Bux ton ( n 191) 497. 

Sistare (n172) 94. 

241.-MoOre (n57) 247. Sistare (n153) 107 
events 

gives a 
which ·.dif f.erent perspective: II 

•, 

slightly 
would be 
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r.es.ul ts II are not so much permitted consequences of 
�phd�it as eventualities to be morally endured; the effect 

taint of 
doctrine 

is ·.to .. further distance 
adm_i t_t,edl y · undesi rab 1 e 

the agent 
results 

from the 
The 

typi_c.a_lly operates in relation to killing in circumstances 
wh,er,E?.'the actor engages in some other purposive activity and 
k�ow; t�at death might occur tangentially243

• 

Arisc6�be is a proponent of the Principle of Double Effect. 
Her essential argument is that any deontological ethic 
requires that some moral distinction be drawn between 
res:Ults that are directly intended and those that are only 
o_bliqu.ely intended, on pain of incoherence in its "absolute" 
'.mo_r'al · prohibi tions244

• Anscombe views the denial of this 
Pr,in.�i p 1 e as the corruption of non-Catholic thought and its 
abuse. · the corruption of Ca tho 1 i c thought, both with 
disastrous consequences24 e. 

The. Principle of Double Effect has however been criticized 
by .certain writers. Hart views it as "... the result of a 

��foscribed as objective aims or means 
treated as mora 11 y inef f ectua 1 if they 
�ide _effects of a morally approved aim 
l'inef fee tua 1" rather than "per-mi ssi b 1 e", 

'"/.': :,,_ doctrine suggests that these resu 1 ts are 
:�scribabie to the agent (at 108). 

24i.�sista�e (n172) 108 . 
. ' .. . , . . 

to aims are 
are necessary 

II She uses 
because the 

not entirely 

243. Fletcher (n5) 257. 
; ·  '. . 

Sistare (n172) 108 provides an 
'., -ex amp 1 e of the fun ct ion ing of the doctrine: 11 • • • Hence 

... '. _the physician who destroys a foetus in order to save 
'the woman's life has killed the foetus (impermissibly); 

.:b�t the physician who performs a procedure which saves 
,jthe woman and causes the death of the foetus as a side 

" � < �effect has not killed at all II 

2°44.·'.Moore (n59) 247 n6. Anscombe' s views are supported by 
C ·Fried "Right and Wrong - Pre 1 iminary Consider-a tions 11 

(1975} 5 Journal of Legal Studies 165-206; J L Mackie 
Efh{c� (1977) 159-168. 

245.,:,Anscbmbe (n125) 54. 



legali.stic conception 
, 

. 

of morality 

the form of a law in rigid form 

as if 
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it were couched in 

Sistare states 

that the distancing function of the doctrine of double 

effect is inoperative in law, and she further argues that it 

is al so inoperative in ordinary mora 1 j udgemen t247
• She 

p:oints out that there is a negligible moral discrepancy 

bet�een aiming and foresight of practically certain effects, 

which should not be reflected in differing mens rea 

catego�ies or modes of responsible acting248 • 

The philosophical principle referred to earlier is the 

pri.ncipl e of diffusiveness of intent, postulated by 

Chisholm:;;.;:49 • According to this principle. " if (a) a man 

acts with the intention of bringing it about that P occurs 

and if ( b) he knows or be 1 ieves that if P occurs then the 

conjunctive state of affairs, P and Q, also occur, then (c) 

h,e acts with the intention of bringing it about that the 

conjunctive state of affairs, P and Q, occurs ... "25 '='. 

How�ver, writers such as Pitcher reject the validity of the 

diffusiveness principle2 �1, while others have called for 

246. H�rt (n31) 125. 

247._ SLstare (nl72) 110. 

248. Ibid. 

2_49. R M  Chisholm "The Structure of Intention" (1970) 67 I.he. 
·Journal of Philosophy 633. 

25,0 .. Ibid 640, where at n4, Chisholm suggests that the 
d·iffusiveness principle could be used to justify J M 
.Baldwin's definition of intention: " •.. The purpose in 
vie� of any action, along with all the consequences of 
.the action, so far as foreseen to be certain or 
·probable ... ". 

251. G. Pitcher. 
The Journal 
lack of 
. ".know ledge". 

"In Intending and Side Effects" ( 1970) 67 
of Philosophy 659 at 663 ff, rejects the 
distinction between "intention" and 
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major emendations of that principle2 :3 2 • Furthermore, in 

term_s of Chisholm's analysis, the "diffusiveness of 

-in'tention" clashes with the principle of "non-divisiveness 

.of intention", and therefore Chisholm's support of the 

diffusiveness principle is somewhat tentative2 ��- . It is 

sub�itted however that the diffusiveness principle is indeed 

funct{onal and appropriate within the context of intentional 

•.agency. 

A number of writers have supported the equating of foresight 

with intention. Hart favours the position that the law 

sho,uld II neglect the difference between oblique and 

252. J M Boyle and T D Sullivan "The Diffusiveness of 
Intention Principle: A Counter-Example" (1977) 31 
Phi I osoph i cal Sh 1d i es 357 at 358 provide a counter­
example to the diffusiveness principle: Peter, a 
severely handicapped adult stutterer attempts to speak 
in defence of his dead father's honour, which has been 

. I. 

.unjustly impugned. "Now what do we want to say about 
. this case and others like it, where the agent struggles 

against the unwanted but practically inescapable 
· con comi tan ts of an in tended act?" It may be submitted 

however that the counter-example does not defeat the 
diffusiveness principle. If Peter knows he will 
stutter, that it is an unavoidable consequence of his 

·speaking, can he be said not to intend this? It is 
certainly not his desire to stutter, he no doubt wishes 
.that he will not stutter, but in acting as he does when 
_he rises up to speak, his foresight of the certain 
consequences of his act renders his actions 
intentional. 

i53; Chisholm (n249) 640 cites the principle of non­
divisiveness of intention: from the facts that 
(i) a man acts with the intention of bringing about a 
cert_ain state of affairs and that (ii) he knows or 

·· believes that that state of affairs entails a certain 
other state of affairs, it does not fol low that (iii) 
he acts with the intention of bringing about that othe� 

· s·tate of affairs This casts doubt upon the 
_--diffusiv_eness principle. Chisholm avers however that 

it is sufficient that the consequence is at least a 
part of what the actor intended - '' ... we may say this 

•if we define a part of what he intends' as any state 
of affairs he thinks he wi 11 bring about in bringing 
about what he intends " (at 640) . 
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-direct intention 11:;;:::,4 He finds supports for this view 

in a feature shared by these two notions, 
. ', ' 

which any 

system of assigning responsibi 1 i ty for conduct must always 

regard as of crucial importance He contrasts the 

facts of the Desmond case with a case of direct intention: 

in the case of Desmond, in an attempt to liberate two 

comrades, Barrett, one of the accused, dynamited the prison 

wa 11 • _outside the area where he mistaken 1 y be 1 ieved they 

�6uld be at exercise. Though the plot failed, the explosion 

resulted in loss of life. In terms of Hart's hypothetical 

c·a\;e,· Barrett shot the prison guard in order to obtain from 

him '. the keys to re 1 ease the pr i soners:;? �o. 

tha-t in both cases, in so far as the agent " 

Hart concludes 

had control 

over:· the alternative between the victim's dying or living, 

his choice tipped the balance; in both cases he had control 

over and may be considered to have chosen the outcome, since 

he consciously opted for the course leading to the victims' 

deaths. Whether he sought to achieve this as an end or as a 

,:neans to his end, or merely foresaw it as an unwelcome 

cpnsequence of his intervention, is irrelevant at the stage 

cif conviction where the question of control is crucial 

254. Hart (n31) 121. Hart follows the Benthamite view of 
o·blique intent, that is, he regards oblique intent as 
encompassing foresight of probable consequences. Brett 
·(n32) 95 concurs, accepting foresight of probability as 
sufficient for intention. B Aune "Intention and 
Foresight" (1966) 63 The Journal of Philosophy 652 at 
653 also accepts foresight as an equivalent of 
intention, although he is a proponent of only foresight 

· of "certainty" being sufficient. 

255._ Ibid. 

256. Ibid. The "Desmond case" is the case of R v Desmond_. 

Barrett and Others (The Times 28 April 1868). 

257.: • Ibid ( my emphasis) . 



These key concepts of con tro 1 and choice re-emerge in the 

views of other writers. Writing in 1907, Sidgwick supports 

1 i.abi 1 i ty for foreseen harm under the head of in ten tiona 1 

, w.rongdoing by emphasizing the chosen nature of the 

the consequences��e. He includes under intention all 

c6nsequehces of an act that are foreseen as certain as 

possible: we cannot avoid responsibility for any 

· foreseen bad consequences of our acts by the p 1 ea that we 

. felt no desire for them, either for their own sake or as 

means to ulterior ends: such undesired accompaniments of 

the , desired resu 1 ts of our vo 1 i tions are c 1 ear 1 y chosen or 

wi 11 ed by us 11 :.::�!I';> . 

Bal.dwin points out that Sidgwick · s remarks are consistent 

with the writings of Austin and Bentham on the subject:.::00 • 

He proceeds to take issue with the philosophical 

critics of the principle that foresight is sufficient for 

respo.nsibi l i ty ... 11, Anscombe and Kenny:.:: 01 • Thus, fa 11 owing 

the a.rguments of these writers " if one takes intention 

necessary for 

all 

responsibility, an agent is not 

:responsible at for the foreseen but unintended 

consequences of his actions. Yet this conclusion is absurd 

Baldwin · favours the concept of choice, 

·2ss. H Sidgwick The Methods of Ethics 7ed (1907) 202. 
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·259J Ibid. Anscombe (nl25) 34 ff has criticized Sidgwick's 
·definition of intention, but Baldwin (n230) 347 points 
out that Sidgwick "was only following an established 
pattern of utilitarian thought ... ". 

260. Baldwin (n230) 347. 

261. Ibid 350. 

262. Ibid 351. Yet neither Kenny nor Anscombe ex c 1 ude 
foresight from their schemes of intention. As we have 

·seen above (at 62-3) Kenny makes a number of 
toncessions to foresight. Anscombe (nl02) 59 observes 
that " it is nonsense to pretend that you do not 
intend to do what is the means you take to your chosen 
e.nd II Baldwin postulates that the principle that 

·. intention is necessary for responsiblity ought to be 

/ 



-�nd�-�standing a choice to be a practical deliberation. " 

�he _claim that a man is responsible for those consequences 

of :his actions which he chose to bring about is, therefore, 

th�claim that a man is responsible for those actions which, 

-when he deliberated what to do, he realized he would perform 

were he to do what in fact he did do 

:�gent cannot avoid responsibility for 

11203 

the 

Moreover an 

consequences 

.�foreseen in those deliberations just by pleading that those 

·consequences were not wanted by him, that he did not intend 

·· th.em. " ... For he made his choice in the light of his total 

· ass·essment of the situation 11:?04 

qbetdJek al�o states that the law should treat intention and 

���esight alike, although he seems to elevate the concept of 
.... (·. 
·control as determinative::z 0=-

. Possible objections to 

t�eating foreseen consequences as intended (such as: that 

the task of juries would be unnecessarily complicated, that 

'. .the . n,otion of reek 1 essness wou 1 d be ob 1 iterated, that the 

-inf{�ate relationship between law and morals would be 

undermined and that it would result in a failure to maximise 

�he �eterrent value of punishment) are al 1 

Oberdi�k, who dismisses each as unfounded�00• 

raised by 
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McA�l_ey grants implicit recognition to the concepts of 

·· con tr□-1 and choice within the context of murder when he 

poses the question: 
,: 

; . .  ' . 

can it be seriously doubted that, 

rejected, in favour of a scheme of mens rea _in which 
intention and foresight would be separate, but equally 
sufficient, conditions for responsi bi 1 i ty. This 
suggested development is unnecessary though if the 
concept of intentional agency is correctly applied. 

263. Ibid. 

264:.· Ibid. 

:26_6 .. · Ibid 395 ff, for a discussion of these objections. 
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poses. the_question: can it be seriously doubted that, 

from the point of view of their capacjty and opportunity t6 

avpid causing death or serious injury, there is no material 

difference between the def end ant who in tends to k i 11 or 

s.eri_oL.tsly injure someone and one who realizes that he is 

likely. to do either of these things and decides to run the 

_risk of doing so ..• "267 •  

Indeed, as Graham avers, things can be done "intentionally 

even when not intended", in that things brought about as 

foreseen avoidable consequences of intended doings are 

themselves done intentionally268 Graham acknowledges that 

some.thing could be a consequence of an intended action and 

yet.be done inadvertently, accidentally or by mistake and so 

be unintentional269
• Moreover, he observes that things done 

267. McAuley (n82) 97. It is submitted that the concepts 
"capacity" and "opportunity to avoid" approximate the 
concepts of choice and control. ( The emphasis is 
mine) • 

268.· G Graham "Doing Something Intentionally and Moral 

. .  

Responsibility" (1981) 11 Canadian Journal of 
Philosophy 667 at 668. Graham (at 669) defines 

··.foresee□ consequences ( "resu 1 ts of things done with the 
· intention of doing them") as "events the agent knows 
will occur as parts of the total state of affairs that 
�esults from doing as intended Furthermore (at 
669) he.defines avoidable consequences as '' ••• foreseen 
consequences the agent knows will occur only if he or 
she does as intended, and does not refrain ( but could 

.. ,:refrain) f ram doing as in tended Graham proceeds 
to cite an example to illustrate these concepts: 

' A  doctor intends to examine a diseased patient, knowing 
that thereby he will expose himself to the patient's 
disease. He does not in tend to ex pose himse 1 f to the. 
·disease. He intends only to examine the patient. And 
he knows he can avoid exposure by refraining from doing 

... a.s intended (examining the patient). But he does as 

., intended. He examines the patient, which is 
iritentional because intended. He thereby also exposes 
himse 1 f to the disease, which he does as a foreseen 

.. avoidable consequence of doing as intended 

269. -Ibid. An example would be if, in passing the 
sugar, I knock over a cup of coffee and spoil my host's 
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simRlY ·as· ·foreseen consequences of intended actions are not 
ne���sarily intentional270 • Nevertheless, Graham postulates 
that. consequences about as avoidable 
con_s_equen ces 

.intentional27:1. .  

of 
brought 
intended actions 

foreseen 
should count as 

He substantiates his argument as follows: 
� .. Things done as foreseen avoidable consequences are not 

done.· unintentionally, or at least are not done 
. inadv_erten t l y, accidentally or by mistake this is 
�ecause things done as foreseen avoidable consequences are 

.. do;,e ·with expectation or foresight, and so the agent is not 
:surpr-ised when they occur However, not only are 

�uit. I do not intend to spoil the suit, but doing so 
is still a consequence of doing what I intend. For had 
I not intended to pass the sugar and thereby passed the 
sugar, I would not have spoiled the suit. 
Nevertheless, I did not spoil the suit intentionally 

II 

270: ... Jbid. Suppose Goliath Davidson will miss an 
.. ·• important appointment, if he does what he in tends 

.,jwhich is to take heroin - and he knows it. But suppose 
further that he is addicted to the drug, and hence he 
cann,ot help but intend to tal<,e and thereby take the 
drug. This means he cannot refrain f ram doing as he 
intends, and so cannot avoid missing the appointment. 
Then it seems Goliath takes the drug intentionally, 
that he intends to tal<.e and thereby takes it. But it 
seems he does not intentionally miss the appointment. 
�his is because he has no choice in the matter. Given 
he mt.1st take the drug, he must miss the appointment. 
It's beyond his power of decision Graham regards 
taking the drug as intentional despite the fact that 
Goliath has no real choice. He motivates this in two 
ways: first, he avers that in relation to the drug­
'taking there is a pre-empting consideration - that he 

.. -�in.tends to take and thereby takes the drug, therefor-e 
· :_�ta�ing the drug should count as intentional; secondly, 

·Gr�ham subscribes to the theory that people can be 
c�usally necessitated to perform intentional doings. 
(At 670 n2). 

271_' Ibid 670. 

·212. - Ibid. On the other 
in�dve�tently, accidentally, or 
without expectation or foresight, 

hand, things done 
by mistake ar-e done 

and so the agent is 
the doctor expects _surpr-ised when they occur. Thus, 
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_fo�eseen avoidable consequences of intended actions not 

unintentional, they are in their own right intentional 

.even _ when they are not done with the intention of doing 
II This is because a gen ts are ab 1 e to avoid 

.:them, by ref raining f ram doing as in tended, and they know 

._. thi-s. Yet they reject this option, and do as intended, thus 

�t ·. least tacitly deciding to bring about the foreseen 

a;voidab 1 e consequences of their in tended doings 

.G�aham concludes that the distinction between doing what one 

i�ten�s and bringing something about as a foreseen avoidable 

�onsequence of doing what one intends (an "intentional 

d_oing") cannot be used to exonerate the agent acting with 

·_ not expect to spoi 1 my host· s suit in passing the 
sugar, and am surprised when I spoil the suit ... ". 

2_73 .". Ibid. 

·274� Ibid. It should be noted that on Graham's analysis the 
·actions of the doctor in exposing himself to the 
di�ease may be performed with resignation; as typical 

·of a person who knows he ought to do his duty, and who 
therefore chooses to do his duty while unhappily 

_:•e 1 ecting the consequences invo 1 ved in doing his duty . 
. · Therefore, although he at least tacitly decides to 
· expose himself to the disease, and thus does so 

in tent ion a 11 y, he in no way in tends to ex pose himse 1 f 
to the disease. (At 671). 

Further examples of intentional but not intended doings 
may be found in the exercise of comp 1 i ca ted ski 11 s, 
like playing the piano. Although a concert pianist may 
not be, conscious of using his fingers in a certain way, 

.he has performed the piece many times before and prior 
to playing the piece he foresees that he will hit 
re.levant keys in the usual way. Thus he is not 

·· surprised at his finger movements. Al though he does 
not strictly intend to make the finger movements in 

,.,•":ques·tion, he is never-theless acting intentionally. 
· ... , This is because he foresees he wi 11 make the movement 

. · in doing what he in tends ( p 1 ay ing the piece) and knows 
_he can avoid making the movement by refraining from 
doing· what he in tends. By not ref raining and p 1 ay ing 
-the piece he is acting intentional 1 y, though he does 

·:not intend. (At 671-2). 
" � . .  ) ' 
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· for�s�ght of possible harm= 7 �. 
,,. ' 

· . .  

Once again, it is clear that 

'the .. notions of control and ct,oice factor into the reasoning 

'of. ihe wfiter who seeks to equate foresight with intention. 

> I·t · may therefore be con c 1 uded that foresight, as qualified 

, by .the not ions of choice (knowledge) and contra l , may / be 
� ,: . , -

·.••r'e.garded as. equivalent to intention, in that it forms the 

• -basis of "intentional action". 

·turn, provide a philosophical 

eventual.is. 

2is. Jbi_d 672. Graham observes 
·resp6nsible for passive 

These considera.tions, in 

foundation for dolus 

that doctors are equal 1 y 
euthanasia and active 

·euthanasia in moral terms. "This is because 
'typically' in such cases they know that in withholding 
treatment the patient will die. Meanwhile they 
know that death can be avoided by refraining from 

•.• .. ·witht:mlding treatment and that they can refrain. But 
····--_ .. ,,,they do not refrain. Instead, they do what they 

'intend, which is to withhold treatment. In short, 
.·death of the patient is a foreseen avoidable 

, .... . consequence of doing what they intend (withholding 
treatment) (at 673). Thus, as with acti�e 
e�ttianasia, typical cases of passive euthanasia involve 
·"morally accountable intentional doings" (at 674). 
Graham concludes that passive euthanasia can be 
the intentional termination of a life, and that doctors 
are morally responsible for intentionally terminating-a 

\life ... ". 
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: ._lNTRODUCT I ON 

Before. embarking upon a detailed study of the concept of 

doltis eventualis in South African law, it 1.s necessary to 

:i:>lace the 

·framework . 

concept in the context of its theoretical 

. The._basic r-ule r-elating to the mental element in cr-ime is 

·that· the existence of mens rea or fault is a sine qua non 

fo� the existence of criminal liability, as expr-essed by the 

··maxim' actus non faci t reum nisi mens sit rea. i Mens rea 

co�sists of either- dolus (intention) or- culpa (negligence)2
• 

Intention consists of two elements, a cognitive element and 

a volitioMal (conative) element3
• .. ' 

-There are three different forms of intention4 • The first of 

�he$e'is dolus directus (dir-ect intention),� which consists 

1 ·M A Rabie "Cr-iminal Law - General Pr-inciples" LAWSA Vol 
6. ( 1981) par-a 1-163 at par-a 87. 

2_. Ibid, Bure he 11 & Hunt Sou th Afr-i can Crimina 1 Law and 
Pr-ocedure 2ed Vol 1 by E M  Bur-chell, J R  L Milton & J M 
�ur-chell (1983). 136. 

'.i: · CR Snyman Criminal Law 2ed (1989) 197. 

-:°·A:.· Although the discussions in Bur-chell and Hunt (n2) 136-
7· a�d LAWSA (nl) para 88 include dolus indeterminatus, 
it is submitted that Snyman · s for-mulation ibid and at 
214, is pr-efer-able. Snyman points out (at 214) that 
- . . . ( d) ol us indetermina tus is not a for-m of intention 

· apar-t fr-om dolus directus_, dolus indirectus and dolus 
�ventualis. It mer-ely means the intention 
dir-ected at any indeterminate victim". A person can· 
ther-efor-e act with dolus indeterminatus and dolus 
_eventualis simultaneously Dolus indeterminatus 
i$ al50 known as dolus generalis (LAWSA (nl) par-a 88). 
Dolus alternativus (mentioned by Snyman at 214) is a 
related for-m of gener-al intent which is similarly not a 
form of intention apar-t fr-om the basic thr-ee forms. 

:Dolus alternativus means " the intention dir-ected 
at any one of two or- mor-e possible victims .•. '' (Snyman 
�t 214). Bur-chell and Hunt also make mention of another­
\form of intention, conditional intention, which is 
similar-ly not independent of the basic thr-ee for-ms of 
intention. "Intention which is conditional suffices 



of· i person directing his will 

·p:r:ohibited act or consequence.0 
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towards achieving the 

Th� second form of intention is dolus indirectus (indirect 

intention), which is that mental state which arises where a 

.pr.chi bi ted act or consequence is not the main goa 1 or object 

of· the• accused, but he neverthe 1 ess foresees that it is a 

·necessary consequence of, or condition for, the attainment 

· ·bf· his main goal or object. 7 

L�stly, and most important for the purposes of this enquiry, 

is the third form of intention, dolus eventualis (eventual 

'intention). A 1 though the nature of this concept wi 11 be 

exhaustively analysed below, it is a useful starting point 

· ·to· take cognizance of the standard textbook definitions of 

.the notion·of dolus eventualis. 

ior liability where the accused is not entitled in law 
·to 1mpose the condition in question " ( Burchel 1 and 

:.Hunt (n2) 138). In De Wet and Swanepoel Strafreg 4ed 
by JC De Wet (1985) 139, De Wet seems to equate dolus 

.. eventual is with conditional intent (" ... In hierdie 
·· · verband word gepraa t van voorwaarde 1 i ke opset ( dol us 

eventual is) of opset by moon t 1 i k heidsbewussyn ... ") , 
but he does not take the submission any further. 

• .5,... Snyman' s termino 1 og i ca 1 usage ( ( n3) 197) is adopted for 
· the purposes of c 1 ar i ty and simp 1 i city, as there is 
some dispute as to the meaning of "actual intention". 
Burchel 1 and Hunt (n2) ibid regard actual intention as 
incorporating dolus directus and dolus indirectus, 

wh�r�as LAWSA (nl) para BB only refers to dolus 

direc:tus when using the term "actual intention" . 

.6. Doi us di rectus exists where a person: 11 meant to do the 
pro hi bi ted act or to bring about the er imina 1 

·consequence " ( Burche 11 and Hunt ( n2) ibid) ; 
· · llde liberate 1 y accomplishes what he actua 11 y in tended 

and desired to accomplish (LAWSA (nl) ibid ); or 
invo 1 ves the actor "di rec ting his wi 11 towards 
·.achieving the prohibited result or towards perf arming 
the pro hi bi t e d act . , This res u 1 t or a c t i s hi s go a 1 

.••·" (Snyman (n3) ibid). 

•7:� LAWSA (nl) ibid, Burchell and Hunt (n2) 137, Snyman 
.(n3) ibid. 



be· Wgt �nd Swanepoel define dolus eventualis as follows: 

"Iemand handel opsetlik ten aansien van n gebeur-e 
. . indien hy horn die gebeur-e as moontlik voor-stel 

en {n weer-wi 1 daarvan hande 1 . Hy versoen horn met 
-die r-isiko dat dit sal plaasvind, en neem dit as 
·' t ware op die koop toe" • 13 

Bur-�hell and Hunt, in turn, define dol us eventual is in 

r-�s�ect of consequences,• in the following terms: 

.. 

" ••• Legal intention ( dolus eventual is) in respect 
of a consequence consists of foresight on the part 
of the accused that the consequence may poss i b 1 y 
occur- coup 1 ed with reek 1 essness as to whether it 
does _or- not" • .1.<.:> 

:Spyman simply defines dolus eventualis as follows: 

" X an accused) (a) subjectively foresees the 
possibility that the prohibited result may flow 

.. _from his act, and (b) reconciles himself to this 
·possibility 11 • .1.:1. 
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-,dol�s eventualis has been refer-red to in the case law 1�, as 

·well·as by some wr-iter-s 13
, as "constructive intent". This 

.8. De Wet and Swanepoel (n4) 139. 

�; For- �he sake of brevity, dolus eventualis in respect cif 
<circumstances is dealt with separately (below 234-7), 
.al�hough the requirements for- dolus eventualis r-elatin� 
·:to circumstances and dolus eventualis relating to 
consequences are the same. The fol lowing discussion 

.and the ex amp 1 es used in the ana 1 ysi s of the notion 
iherefor-e relates equally to dolus eventualis in 
respect of circumstances. ( See Bur-chel 1 and Hunt's 
.treatment of the two kinds of dolus eventualis (n2) 

.· : 140-160). 

to.·: :Jbid 141. 
C 

• 
,• 

11 .• ' Snyman ( n3) 198. Snyman equates ( b) with reek 1 essness, 
thus an alter-native formulation of (b) would be: " ••.• 
was reckless of whether- the result would ensue ••• ". 

12. R v Nsele 1955 (2) SA 145 (A) 151 B, S v l}rnold 1965 
(2) SA 215 (C) 217 H. 

_·13. _BWK Wha 1 ey "Cr-imina 1 in our- Courts: Dal us Eventual is" 

(1967) Responsa Mer-idiana 117; J 8 Thom "Recent Devel-
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t�rm· has been criticized as 
:,:- •: :,· 

:.J'urists "- "'·. Burchel 1 and Hunt 

mislec,ding by 

state that the 

a number 

term seems 

of 

to 

of imply fictitious imputation 

.intention ... " 1
-�. Van Niekerk opines that the use of the 

·.ter-m " unconsciously and insidiously perhaps contributes 

£6wards diluting and corroding the true meaning of dolus 

.. eventualis, making it a kind of 

_:·�oni�thing approximating culpa J ... =ita. 

lesser dolus and even 

·constructive· intent 

has a bui 1 t-in shade of meaning that there is in fact no 

real �intent but only a kind of intent which the law regards 

as 'tantamount to intent ""--=-

An�·ther term used for describing dolus eventualis is "legal 

in._terition" ,. which is the favoured usage of Burchel 1 and 

Hunt"- 7
• It may be submitted however that even the use of 

this_ . term is somewhat prob 1 ema tic. 

t·h;-t.- actual intention 19 is as much 

Strauss "- 13 points out 

legal· intention as is 

.dolus ·eventual.is, in the sense that it is "juridically 

�ele:_,.�nt and juridically defined" 20• 

· upments of Criminal Law" (1965) 1 Speci!lum Jur:is 9 at 
1 1 • 

. 14. Burchell and Hunt (n2) 137 nllO; 8 v D van Niekerk 
Dolus EventuaJ1_"s, A Mitigating Factor?" (1968) 85 SfiLJ.. 

_122 at 127; SA Strauss "Book Review: South African 
Criminal Law ,=rnd Pr:ocedw:e Vol 1 (1970) (By EM Burchell 
& PMA Hunt)" ( 1970) 87 SB_L_J_ 471 at 478. 

1.5. _Ibid. 

;. 

·.16 • .  _van Niekerk· (nl4) 127. 

i7. Burchell and Hunt (n2) 137 ff. 

1s�; Strauss (n14) 478. 

19. The learned author is referring to both dol us directus 
"actual and dolus indirectus when he mentions 

intention" (see (n5) above). 

Bertelsmann indicates his negative opinion 
when, in criticizing the 'diluted· dolus 
present in South African law, he indicates 
appro6riate that such an impure notion 

of the term 
eventual is 

that it is 
be called 



DoJus eventualis has even been held to convey a technical 

_and a r t i f i c i a 1 mean i n g o f t he word " i n ten t i on " -=: 
1 

• It should 
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·howev·er be borne in mind that dolus eventualis, like dolus 

di�e�tus, is a form of intention in its own riQht 22 • 

Ce<_tain jurists have e;�pressed concern at the technicality 

of .-.the dolus eventualis notion, and stated that dolus 

eventi.,alis should be so defined that it resembles the 

meaning ascribed to intention by the man in the street23
• 

ll·legal" intention (W Bertelsmann "The Essence of Mens 
Rea" (1974) Acta .lt1r-idic-r1 34 at 41 n 34. 

21._. "R v Huebsch 1953 (2) SA 561 (A) 567 D-E. 

2.2. I AWSA ( n 1) para 89; Van Ni ekerk 
_Nkombc:J.ni 1963 (4) SA 877 (A) 883 
1968 (4) SA 498 (A) 511 A-B. 

( n 14) 
C-D; 

124; 
s 

see S v 
v De Bruyn 

23._ EM Burchell "Criminal Intent" (1973) 8 S0Pc1d11m Juris 
23_ at 35; W Bertelsmann "What happened to luxuria?" 
(1975) 92 SB.LJ. 59 at 75. 
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HISTORY 

•·Burchell and Hunt succinctly describe 

.development of dolus eventualis as follows: 

the historical 

(a)lthough 

the 'seeds are to be seen in the views of the Commentators, 

it��as largely through Carpzovius that the doctrine of dolus 

eventualis found its way into the Roman-Dutch law via German 

'.:law. 

detai 1 

1124 It is instructive to examine in a little more 

the developmental 

··. eventual is. 

path of the notion of 

In the thirteenth century, St Thomas Aquinas, the scholastic 

. t_heologian and metaphysician, analysed the issue of the 

crime that is not part of the goal of the actor, but occurs 

as a consequence or result of the intended act20 • As this 

. conse,quen ce does not form part of the goa 1 of the actor, it 

· may _ be argued that it is not in tended and thus the actor 
0 ia�n6t be held liable for the crime. Aquinas speculated on 

. th� nature of cause and effect and concluded that an effect 

is caused by an act if the effect ordinarily, necessarily or 

.,'nat.urally flowed from the act20 • •  
,' . 

Consequently, an effect 

thai' occ�rred only seldom or accidentally was not caused by 

the act. It was therefore Aquinas· conclusion that a person 

· .who· in tended a cause or act in tended a 1 so the natura 1 or 

in�Vitable effect or consequence of such a cause or act27• 

-�his influehtial analysis would certainly have factored into 

the. - thinking of the Commentators, who were directly 

r.esp6nsible for the origin and development of the notion of 

Burchell and Hunt (n2) 137 nllO • 

. ' 

25 .· "Focus 

. 26. ibid. 

27 �· ibid. 

Dolus Eventualis" (1988) 3 SACJ 413 • 



in,dir_ect wi 11. Botha describes the theoretical concerns of 

t�e Commentators28
: 

"Hulle wou die versari-leer met die Romeins­
regtelike beginsels omtrent aanspreeklikheid 
versoen en het geleer dat 'n dader oak gestraf kan 

· word vi r gevo 1 ge wa t hy casu veroorsaak het op 
dieselfde wyse asof hy hulle dolo veroorsaak het, 
indien daar culpa praecedens aan sy kant was. Di� 
basis van aanspreeklikheid is egter getemper deur 
die dader nie verantwoordelik te hou vir al die 

· gevolge wat ui t sy optrede voorsprui t nie, maar 
slegs vir daardie gevolge wat neig om daarui t 
voort te spruit (tendit verisimiliter ad eventum 
secutum). 'n Buitengewone straf is opgele as die 
�ader die gevolg kon en behoort te voorsien 
het"2

-
9

• 
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Later writers held that the punishment for dolus was only 

i��os�d where a consequence was the aim of the actor. 

Co�arruvias adopted the theory of Aquinas that an actor also 

wills the consequences of his act which naturally and 

pr.obably flow from his actions. Such consequences may be 

·regarded as willed. Covarruvias named this condition of the 

will voluntas indirecta30
• Through Carpzovius, the doctrine 

of vo)untas indirecta was received into the German law under 

the title of dolus indirectus-31
• 

Carp�ovius argues that the desire to kill can be directe et 

per se or indirecte et per accidens-7!= 2
• 

� '. 

The former exists if 

the_ ac'tor has animus occidendi, and the latter if he willed 

that · which fol lows the act immediate et per se non per 

28.· D,A Botha "Die Rol van Dolus en 0pset in die Strafreg" 
(1980) 97 SALJ 277. 

29.· At 282. 

30. · ibid. 

32. : ibid. 
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; 

accidens-7!- 3
• The desire to k i 11 can therefore be vol un tas 

directa. or voluntas indirecta. 

�t. may be seen from the works of the different German 

writers· how the notions of voluntas directa and voluntas 

indi rec ta 1 a ter became known as dol us di rectus and dol us 

iT?di rectus. 

.the first 

Bodenstein is of the opinion that Boehmer was 

to correctly solve the problem of dolus 

i'ndi,rectus, al 1 superf luaus matter being discarded34
, and 

·that he was far in advance of his times; his fundamental 

ideas. being II identical with those of the present-day 

Dutch and German schools ... " 3 =". 

De_sp_ite the above considerations regarding the development 

of dolus indirectus, the significant period of evolution of 

the concept of dolus eventualis for the purposes of this 

enquiry only began after 1945. It appears that the South 

African courts were compelled to address the question of the 
' " 

na.t_ure. of 1 iabi 1 i ty for the undesired consequences of an 

intended act, in 

hou·sebreak ings during 

response to 

the war years 

the 

that 

prevalence 

involved 

of 

the 

unpl�nned killing of householders who offered resistance to 

the.. burg 1 ars30
• Prior to the courts giving serious 

c�n-�_i.:dera tion to this kind of issue, the academic writers 

made mention of this kind of liability, and formulated it in 

various ways . 

. 33,� ibid. 

34._. H D J Bodenstein "Phases in the Development of Criminal 
Mens Rea" (1919) 36 SALJ 323; (1920) 37 SALJ 18 at 22. 

•3·5 •. Ibid-25. Bodenstein discusses Boehmer's views at p21-
26 of the article. 

36. Focus Dolus Eventual.is (n25) 413. See also the 
_.remarks of Holmes JA in S v De Bruyn 1968 (4) SA 498 

(A) 509 G-H. 
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··_As· =ear 1 y - as 1920, Bodenstein identified three shades of 

dol.°u�-:: 7
, ·which correspond with the present trichotomy, 

me_n,tioned above::r.e. 

dalus eventualis 

The shade of dol us corresponding with 

.. . 
is expressed by Bodenstein as follows: 

• 11 •• �-' the effect caused by wi 1 ful act or inaction is foreseen 

.as a·· poss"ible consequence, 

wishes it nor aims at it 

the agent, however, neither 

to ·· . ana 1 yse 
· ,. , ' 

the 

11�9 

wilstheorie 

Bodenstein then proceeds 

(will-theory) and the 

vo��stellingstheorie (preconception-theory)40
, before citing 

·a number �f formulations of dolus eventualis, all of which, 

in .Bodenstein's- opinion, properly describe the mental stat:e 

of th_e person who is gui 1 ty of dol us eventual is. Thus it 

�would. be dolus eventualis, II whenever the agent had 

-b.e'forehand consented to or approved of the effect .•. 11 (Van 

· HameJ), or II when the agent is so keen on the effect that 

. he. is prepared to take in to the bargain, if need be, the 

·_undesired effects, or when the fact that he foresaw the 

�ffeci as something certain to ensue would not have caused 

him· to abstain from action -
' . 

(Simons), or II when the 

agent comes to the con cl us ion: · Wei 1, if the undesired 

·eff�ct ensues I am also game with it' or the agent, 

��ma�ining the actual ensuing of the effect foreseen as 

possible, nevertheless proceeds to act at the risk of its. 

ensuing, as if the agent says to himself: 

-ensu_es or. not, I wi 11 do it in any case ... 

37. Bodenstein (n34) 26. 

38.· •75 above. 
. . 

39�.· �odenstein (n34) 36. 

;40.. Ibid 26-31. 

4_1. . Ibid 31. · 

whether it 
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.Cpertzei writing in 193742
, appears to be the first South 

-:.Afr.ican jurist to adopt the Afriiraans description of dolus 

e.ven.tual is, "opset by moontlikheidsbewussyn", which he 

de.scribed as existing i·f the actor "een gevolg (nie die 

·verbode gevolg nie) tot doel gestel het terwyl hy die 

:�oontlikheid voorsien het dat n verdere gevolg (die verbode 

ievolg) daaruit voort kan vloei, maar hy geen sekerheid het, 

.'d.a.t.die verbode gevolg nie in sal tree nie " 43 

. Un f 6 r .tun a t e 1 y the superior theoretical formulations 
·.· . .  ·t . 

Bo.denstein· and Coertze were not incorporated into 

of 

th,fc' 

· s t·an.dard practitioner's hand book, Gardiner and Lansdown44
• 

Th:us. : it may be seen in the fourth edition of this work, 

p_ub)ished in 1939, that the term · dolus eventuaJ1_"s' does not 

-o.ccur in the discussion of mens rea"" '!!!>. Mens rea itself is 

into 

-approximating 

<ro 1 iow�: 

three 

dolus 

categories; 

eventual is 

the 

being 

category loosely 

circumscribed 

· )' • • •  Mens rea in a less and mediate degree is found 
,jn those cases in which an offender, without 
·specific malice or intention directed to the crime 
�harged, consciously sets forth upon a wrongful or 

.. �mlawful design, and in the execution of it 
·.reaches a criminal result greater than, short of, 

or otherwise different from that proposed, but 
which he should reasonably have contemplated as a 
possible consequence of his conduct ... " 46

• 

as 

�a�di�er and Lansdown do not classify this form of mens rea 

as in.tent ion47
• 

-4 2 . . L I .Coe r t z e 
. .. . S.trafreg?" 
.43·.· ':.Ibid. 

Such a formulation 

"Wat beteken Culpa 

(1937) 1 THRHR 85. 
in 

may of course be 

die Suid-Afrikaanse 

·4:4.�:·. FG. Gardiner and CWH Lansdown South Afri ran Criminal I aw 
. and Pr:ocedur:e, which sha 11 be referred to as Gar:d iner: 

.. <and I anc;dowo. 
45: • :At 30 ff. 

46 .• · ··Ibid _36. 

47�· See their description of intention, ibid 38. 



_ c,r i'ti.c: i zed for its acceptance of the versari notion� 
-a'ithough it should be borne in mind that this formulation 
' . . . 

. 

was · no doubt inf 1 uen ced by the presumption that a person 
in�ends the natural and probable consequences of his acts4e. 

: • ' .,, · · ·  

Gi�i:'.clearly includes dolus eventualis in the theory of 
inf��tion49

, in the following formulation: dus word n 
gevo l_g : oak as gewi 1 beskou as die dader op die oomb 1 i k van 

- sy· h"atidel ing die moontl ik.heid voorsien het dat die verbode 
'.���olg deur sy handeling veroorsaak kan word ••�0 

:,48 • .See 97ff below. It is significant that this 
terminological confusion is carried over into AV 
La_nsdown · s Outlines of South African Criminal Law and 

- Pr:ocedur:e 2ed (1960) at 11-14, where the authorities 
/:_ favouring dolus eventualis are dealt with as equivalent 

__ . to dol us di rectus ( 11 acting deliberately and with 
·-·'.,contemplation of the consequences of his conduct") and 

· -as something less than dolus directus ( "without 
specific malice or intention directed to the crime 

'tharged, consciously sets forth upon an unlawful 
· purpose and reaches a er imina 1 resu. l t different f ram 
_ that which he_ originally proposed but yet one which 

·, . .-must· reasonably have been contemplated as a possible 
·· .··-� cons.equence ••. 11). 

49;,�cJC Gie 'n Kritiek op die Grondslae van die Strafreg in 
.:. · Suid-Afr:ika (PhD thesis, 1941, University of Pretoria) 

-99. Gie limits his consideration to materially defined 
. er imes however. 

50. -, Ibid. It is instructive to note that this definition 
-·· ·makes · no refer-en ce whatsoever to the vo 1 i tiona 1 

: c'omponen t, in the form of reek. 1 essness or otherwise. 
_In the learned author's analysis of the law circa 1941 

(at 118 ff), he divides the notion of intention into 
· four categories: · oogmerkopset · ie dol us di rectus, 

_,, ·-sekerheidsbewussyn · ie dol us indi rectus, · sku l dige 
·gees·, and intention attributed to the actor through 

- . .  the operation of a presumption either on the grounds of 

85 

· ·' :the consequences of his action, or his action itself.· 
The absence of an explicit form of dolus eventualis in 
this analysis is significant. Gie states at 126 that 
"· voorbee l de van die 1 aaste opsetsvar iasie die 

• . .  •. 

• :. bpset by moontl ikheidsbewussyn-is geheel en al nie te 
.··-/•'vind nie, omdat die werklike voorsien van die 

·::moo,ntlikheid van die intrede van die gevolg deur die 
>: dader nie as n eis van opsetl ikheid gestel word nie 
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�eA�e th� theoretical suggestions in respect of dolus 

. eventualis prior to 1945 Once dolus eventualis was 

��ie��ed by the courts as a fully fledged form of intention, 
it �Qshroomed in importance, since it was seldom possible to 

�rcive ·dolus directus or even dolus indirectus, and thus the 
p_rosecu t ion began to re 1 y more and more heav i 1 y on dol us 
eventualis to obtain convictions. It may be noted that the 

' 
. 

:i�c:orp_oration of dolus eventualis within the realm of 
in.terition has not always been wholeheartedly welcomed by 
S'.outh, African jurists - it is significant that a jurist of 
the -st�ture of EM Burchell could, as recently as 1973 ei , 
_have stated: 

"Our law has chosen to cover the hiatus 
[between intention and neg 1 igen ce] by expanding 

·the meaning of intention to include legal 
.intention (do1L1s eventualis). As will be seen 
:presently, the wisdom of this approach is doubtful 

. ·for it gives rise to grave problems unless the 
· limits of legal intention and negligence are 
' ,<clearly defined .•. 11 e� • 

. . . .". It may be submitted that the presumption of 
intention (on the basis that the accused must have 
.fntended the natural and probable consequences of his 
act) exercised a considerable influence on the law at 

,,,_. this time, and that this is the reason for the paucity 
·of �ctual authority, at this stage, in respect of dolus 

eventualis. See 97ff below. 

52. . At .25. 



REL..ATIONSHIP TD OTHER FORMS OF DOLUS 

T�e�scope and ambit of the operation of the concept of dolus 

is inherer, t in the relationship of dolus 

·:eve_n_Jua11.·s to other forms of dolus. It seems to be an 

es t ·a b 1 i s he d pr i n c i p 1 e i n o u r l aw t ha t i n a c r i me re q u i r i n g 

:intention it is sufficient fo,� the state to prove that the 

a:cc�_"1sed_ had e.i t her- dol us d1.· rec tus, dol us 1.· nd1.· rec tus or dol us 

This holds true for- both materially defined 

·,cri�es and formally defined crimes e 4
• 
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:There have been arguments raised in support of dolus 

· .. everitualis constituting as great a. degree of culpability as � . -. . 
· ·dol us directus. De Wet and Swanepoel opine that die 

·om�tandigheid dat die dader by dolus eventualis die uitslag 

van �y opsetlike optrede aan die noodlot toevertrou en 

_mis�ien selfs hoop dat die ergste nie sal _gebeur nie, 

verrninder nie die skuldgehalte nie ... "�� 

·van I\Jieker-k strongly supports this statement when he says 

tha't: 

·'· " ..•. Dolus eventual is is not in any way a lesser 
-�ihd of dolus; it is the direct or actual 

intentiqn to bring about an unlawful result should 
circumstanCE-?S make this r-esult inevitable in 

th�. execution of a wider design. Put differently, 
··arid related specifically to murder cases, dolus 

eventual is is the callous disregard of the 
possibility that a certain act may lead to the 
. death of cl. person ... "� 6

• 

53 .. ·snyman (n3) 197, Burchell and Hunt (n2) 138-9. 

5{. _': Snyman (n3) 205, Burchel 1 a.nd Hunt (n2) 139. Burchel 1 
�nd Hunt however add that where the statute in question 

··expr-essly requires intent of a particular kind, the 
cciurt may insist on actual as opposed to legal 
intention. 

55'.,·.De Wet and Swanepoel (174) 141 n 190. 

56,. 

.. 

• < 

. .  

B V D Van 
86 ., Sfil..J__ 

_-e 1 abora tes 

Nieke,k "Dolus 
136 at 140. 

as follows: 

Eventual is Revisited" (1969) 
At ( n 1 4 ) 126 Van Niekerk 

Why should the accused, if 
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. . . I 

C • 

•van·Nieker-k therefore concludes that dolus eventualis is not 

.s'u.sceptible to gradation and that it therefore should not 

�er�se have any bearing on the question of mitigation. 

Ther�. have however been opposing arguments raised, most 

no,tably those of Loubser� 7
• Citing a number of appellate 

judgments in favour of his argument� 8
, Loubser contends that 

dolus eventual is is "moreel minder verwytbaar "".,. These 

views are shared by Van Der Merwe, who labels dolus 

skuld evi:ni:ua 1 is • • • .  n geringer vorm van 

Ther�fore, a finding of dolus eventualis will generally 

,iesul� in a lighter sentence than a finding of dolus 

directi.,s. However, Loubser is at pains to point out that 

the ,implication of this point of view is not that dol us 

, ·eventua]is is a lesser or inauthentic form of intention 

( mindere of oneg te vorm van ops et) but just that it is 

· morally less blameworthy because the actor merely has 

the situation does in fact materialize, on principle be 
treated more leniently because there existed the 
p'ossibi l i ty that for some fortui taus reason there had 

''.·_.been. at the time of preparations the possi bi 1 i ty that 
.the situation in question might not materialize? By 
his ca 11 ous 1 y opting to act, regardless of the 

:tonsequences which he foresees as being well within the 
realm of the possible, his intention is not less 

-�blameworthy than that of a person who has the intention 
-�f bringing about only that situation without any other 

.ulterior designs". 

:57., ·. MM Loubser "Die I mp 1 i kasies van die Onderskeid tussen 
�-Dolus Eventual.is en Dolus Directus" in JJ Gauntlett 

·<·ced) JC Noster: 'n Feesbundel (1979) 139-145. 

_:.58 •. :5 v _Mini 1963 (3) SA 188 (A) 192; R v Nharadzo 1966 (2) 
·'· SA' 702 (RA) 703; S v Manyathi 1967 (1) SA 435 (A) 438; 

S v Sigwahla 1967 (4) SA 566 (A) 571; S v Sebeka 1968 
,(U. SA 495 (A) 497; S v Mohlobane 1969 (1) SA 561 (A) 
568-; S v Harman 1978 (3) SA 767 (A) 770 (cited ibid 142 
n 16·& 17). 

"5.9. ibid. 142-3. 
. . �,. 

'6.0. ·:NJ Van der Merwe "Die Verband tussen Mens Rea en Skuld'' 
'.�-(1976) 93 SALJ 280 at 285. 



.fnre_s.ight of the possibility of an occurrence rather than 
foresight Of the certainty of i:1n DC Curren ce61 • 

!, _. 
• 

According to 
'Loubier, the gradation of intention is juridically feasible 
d ''j.i.J,ridies bestaanbaar") in terms of the recognition of 

._differing forms of intention 1n ou1- law, and therefore it 
sh�0ld be accepted as such62 • 

89 

Loub"ser illustrates his argument, that dolus eventualis is 
no(. :in any way a lesser form of intention, by taking issue 
with . the submission of and HL,mt that dolus 
e�en.tu�lis would be insufficient in respect of knowledge of 
unl��fulness of minors between the ages of 7 and 14 and in 
the .�ctio libera in causa situation, and that 'actual 

.f,nt:ention· was required03 • With regard to know 1 edge of 
:unla_w_fulness, Loubser· emphasizes that dolus eventualis is 

. . . 

suffi._cient as a mens rea form for criminal liability to 
-ensue ie it suffices that the accused foresaw the 

,. 
" ,' ·  

poss:ibility that he was acting unlawfully and reconciled 
hirrisel.f to this possibi 1 i ty64

• Loubser points out that to 
::·:exc:l,t:tde dol.Lis eventua11.·s as a mens rea form for knowledge of 

u�l�wfulness in the case of minors between the ages of 7 and 
14· would be logically unacceptable, because once the minor 

'.reccinciles himself to the possibility that he might be 
-.acti;n.g unlawfully, he should be held accountable for his 

The difference between dolus d1.·rectus and dolus 

.. 61..· ibid :143. 

'62. ibid 142. MM Loubser 
· Y: Moord: die Grader ing van 

-338 . 

"Ver- sag ten de Oms tand i g hede by 
Skuld" (1977) 40 THRHR 333 at 

.. ' ·  .. ·. 

63>.: ·Burchell and Hunt (n2) 
· t.hat· legal intention 
'sLtffice for: knowledge 

" ���, . . insane persons. 

64.:_ Loubser (n57) 144. 

139 n 
( dol us 

123. They 
eventual is) 

of unlawfulness in 

also submit 
would not 

respect of 



event'ualis in this situation, accordi.ng to Loubser, should 
oAly b� taien into account in relation to sentencing66 • 

90 

:LoL1b'ser emp lays simi 1 ar reasoning in respect of the acti 0 

lib�ra in causa situation: 

fl.; .Vol gens een stand punt [that of Burchel 1 and 
·Hunt] behoort aanspreeklikheid op gl"ond van n 
.a.ctio libera in causa slegs te ontstaan waar die 
dader vooraf beoog (d w s met dolus directus) om 
homself in n toestand te plaas waarin hy 
normaalweg nie strafregtelik aanspreeklik sou wees 
n ie, ten einde in . daa rd i e toes tand n besondere 

��isdaad te pleeg. Logies is daar egter geen rede 
waarom hierdie soort aanspreeklikheid nie ook kan 

-�ntstaan waar die dader vooraf slegs 
�oontlikheidsbewussyn ten opsigte van die misdaad 

- . .':·ti.et·· en horn daarmee versoen nie. Waar iemand 
��y✓oorbeeld die moontlikheid voorsien dat hy in n 
,toes tand van d ron kenskap n and er sa 1 doodmaak, 

-·maar horn versoen met daardie moontlikheid en 
v o or t g a a 17 om ho m d r on k t e d r i n k e 17 d an we 1 n 
and er doodmaak, behoor t hy sku l dig te wees aan 
m.oord. 

It._is Loubser's submission that this should apply to both 
_materially defined crimes and formcd ly defined crimes� and 
that ._only in respect of sentence should the degree of 
foresight be taken into account68 • 

·Do]us· eventual is hcl.s also been cal led into question in the 
·.areci· 2't attempt liability. Berte 1 smann uses the issue of 
Jia_bility for attempt to criticize the concept of dolus 
·even·tualis in South African law6 ""', by making use of inter 

:bs.: ,- ibid. In referring 
\'a'ppears as if Loubser 

between dol us di rectus 
between foresight of a 
of a remote possibility 

, . .  

to "degree of foresight", it 
is referring to the difference 

and dolus eventualis, and not 
real possibility and foresight 
(see 142). 

69;/. :Bertelsmann (n23) 73-74. The learned author quotes JC 
�<' ·Smith in "The Element of Chance in Criminal Liability" 

· .. ( 1972) 1 �tal Uni...v_er.5..i.t.:t_..La.ioi __ Fle.'Lim:i 4 at 11, who views 
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alia the fbllowing example: "Suppose the driver of a car, 

· simpi y relying on good 1 uck, · reek 1 ess 1 y · overtakes on a 

bl._in_d Tise; suppose there happens to be no oncoming 

ir�ffic, no accident and no harm whatsoever, would the man 

be charged with attempted murder?" 7':' The learned author 

cori c:ede_s that dolus eventual is is usually regarded as 

suf f i:cien t as a mens rea form for attempt, but he makes the 

su.bmi ssion that a careful study of the decided cases would 

reveal that this rule is only applied in certain situations, 

and that most 

even 

other 

if 

attempts, 

they can 

committed 

be proved, 

with 

are 

dolus 

never ev.en.tualis, 

·prosecuted7 :.i. .  Bertelsmann proceeds to suggest that dolus 

even.tLj_a] is fa 11 s 

�nd�rstands it72 • 

short of intention even as the law 

_However Loubser73 praises the approach adopted by the court 

· in · _Huebsch74
, where the Appe 11 ate Di vision accepted that 

:�blµ� eventualis was an appropriate mens rea form for 

attempted murder7 �. There is furthermore a widely accepted 

the fact that dolus eventualis could suffice for 
attempt liability as "rather startling". Smith however 
equates dolus eventualis with English law recklessness, 

�which is not a valid comparison, these terms not being 
equivalent. See 177 below. 

070. 'Ibid 74. The learned author also uses examples based 
· --_; on the cases of R v Hedley 1958 ( 1) SA 362 (N) and S v 

... Fernandez 1966 ( 2) SA 259 (A) . 

71 > Bert_e 1 smann ( n20) 40. Berte 1 smann doubts whether a man 
who planted a time bomb in a building with dolus 
eventualis in respect of causing death would be charged 
with attempted murder if no person was in the building 

, a·:t the time of the explosion and nobody got hurt. 

72. ibid. Bertelsmann makes this suggestion based on his 
��xpected answer to his query ibid. 

73 .. ' Loubser ( n57) 143. 
' �- , ' : 

, 

' ' 

'7:4 • .-··. f v Huebsch 1953 ( 2) SA 561 (A) . 
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v�e� that where an accused has embarked on a criminal course 
o�"�ohduct with foresight of the possibility of the harmful 
r.esul t, but then has second thoughts and takes successful 
pre,cautions against its occurrence, although there is no 
unlawful result and therefore obviously no liability for the 
compteted· crime, the accused may nevertheless be convicted 
of attempt in spite of a belated voluntary withdrawal70

• 

_Should the precautions prove unsuccessful and the harmful 
r.es·u1t occur, despite the accused envisaging that the 
precautions would be adequate to prevent the harm ensuing, 
there wi 11 be no foresight on the part of the accused, and 
thu� no dolus eventualis in respect of the harmful result7 7

• 

However there might still be attempt liability, on the basis 
of _the prior conduct and state of mind of the accused78

• 

Whereas it is generally accepted that the meaning of dolus 

direitus embodies the man in the street's understanding of 
the term ·intention·, the meaning of dolus eventualis is 
n·□t· usually equated with the ordinary meaning of 
'.inten.tion·. Dolus eventualis has a 'legal' meaning, as it 
was·:- adopted in to the rea 1 m of intention by the courts. 
How�ver, it is submitted that Loubser's argument above79 is 
sounc:J. in that dolus eventualis does 
constitute � lesser form of dolus. 

not in any way 

76.: · MM Loubser and MA Rabie "Defining Dolus Eventual is: A 
·· __ .Voluntative Element?" (1988) 3 SACJ 415 at 426-7. See 

· a 1 so M A Rabie "Die Ver weer van Vrywi 11 ige Te rug trede 
·.• by Paging - 'n Tweede Mening" (1981) � 56 at 58-61. 
• __ For a contrary view, see CR Snyman "Vrywi 11 ige 
_Terugtrede as 'n Verweer by Paging" (1980) SACC 169 and 

-, JMT Labuschagne "Do 1 us Even tua 1 is Die Fi 1 osof iese 
: : Onderbou" ( 1988) 3 s.ac.J_ 436 at 440. 

77. � Lo0bser and Rabie (n76) 427. 

79. . 88 a.bove. 
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Howev.e:r ,- a finding that the accused had acted with dol us 

.eventua.Iis may lead to extenuating circumstancese •:•. The 

courts hav,e shown a rare unanimity in agreeing that dolLIS 

ev��t�alis per se is not an extenuating circumstance, but in 
:-; ' 

c6mbiriation with other factors may be regarded as lessening 

t�� guilt df the accused81 • 

. /. . .· 
It is submitted that even the 

�i�ws _of Van Niekerk8�, and De Wet and Swanepoel83 , may be 

syn.the.siz�d into the prevailing view of the courts on this 

ba.si_s. To restate the proposition: Dolus eventualis is not 

•a . lesser form of dolus in any way and it should suffice for 

any crim.e for which intention is required. However, in 

··combination w.i th other mitigating factors, it may serve as 

grou�d.for extenuation. Dolus eventualis could play a role 

in �his context in respect of the new dispensation regarding 

the d'eath sentence. Section 277(2)(b) of the Criminal Law 

Amen�ment Act 107 of 1990 provides that the death sentence 

shall be imposed if the presiding judge of court, with due 

regard to the finding on mitigating or aggravating factors, 

"is satis.fied that the sentence of death is the proper 

sentence". In view of this discretion granted to the court, 

it is submitted that the court will carefully consider the 

facts of the case before imposing a death sentence where 

dblu� �ventualis was present. It may therefore be that this 

�o� Loubser (n57) 142-3. 

BL ·· Snyman (n3) 428. " Nor can the fact that X had only 
. ·dolus eventualis, not dolus indirectus, per se amount 
•.'to an extenuating circumstance. It can, however, 

·· depending upon the circumstances, indicate that killing 
.was not his principal aim, and that he did not really 
.d.esire death to ensue (although he foresaw it as a 
possibility). This consideration may indeed operate as 
an extenuating circumstance. " See Snyman (n3) 428 n 
�1, for further references. 

82� '. 87 above (see n56). 

B3. 87 abo0� (see n55). 



legi�lative provision has effectively excluded the death 

sentence where there is dolus eventualis'=' 4 
• 
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. · 8 4 • , I n the past ye a r , the App e 1 1 ate Div i s i on has had a 
· ·:·;.:.number of opportunities to app 1 y this provision, inter 

alia, S v Masina and Others 1990 ( 4) SA 709 (A); S v 
, .. · • ·Senonohi 1990 ( 4) SA 727 (A) ; S v Nkwanyana and Others 

·:·1990 (4) SA 735 (A); S v Ntuli 1991 (1) SACR 137 (A); 
· ··s v Mdau 1991 (1) SA 169 (A); S v P 1991 (1) SA 517 

·· ·:;,_ ·(A); S v S 1991 (2) SA 93 (A); S v Mncube en 'n �nder 

. ..'.1991 (3) SA 132 (A); S v Natshili and Others 1991 (3) 
�SA 255 (A). See the discussion of this new development 
.'.in. J/H Van Rooyen "South Africa's New Death Sentence:· 
is the Bell Tolling for the Hangman?" (1991) 4 SACJ 79. 



ANALYSIS OF DOLUS EVENTUALIS 

COGNITIVE COMPONENT 

SUBJECTIVE FORESIGHT AND THE PRESUMPTION OF INTENTION. 

It has been established for a number of years in our law 

that the test in respect of intention is invariably 

. subjective in nature0 e. It is therefore required of the 
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court·,_· in· determining the state of mind of the accused at 

.·th�:- time· of the commission of the act, to establish whether. 

it - h·as been ·proved by the State that the accused 11 

·sub"j-e·ct"iv.e�ly· foresaw the possi b 1 e occurrence of the 

· cons:e.quen ce in question ••• 11 80• This is the subjective test, 

relating to foresight of consequences. The objective test, 

._-.. , .... ,.i,n.,,..,_c.on trast, neg 1 ects the accused· s state of mind and is 
-·· ..::--.::-":-;::.:.��· . ...:.�--"' ''-�·:-.-: .. ·.•ii;,-,. ·..:_.:_:�-;_...,.:.,. 

·. conce'l"'ned with the enquiry as to whether· ~a · reason ab 1 e man in 

the a·ccused' s position would have foreseen the consequences 

of his act, · that is, whether the accused ·should· or · ought 

--to· have foreseen them irrespective of whether he did in 

fact ha✓e foresight of the consequences of his act07 • 

0 ,Flowi.rig from the fact that the enquiry into intention is 

subjective, it follows that it is not enough to say that the 

a·cc:as·ed probab 1 y foresaw the consequence - if a reason ab 1 e 

c .. ::_:p.ossibility -exists that he did not foresee the consequences 

or his act, it cannot be said to be beyond reasonable doubt 

that he did88 • 

The inherent subjectivity of the notion of intention is 

therefore crucia 1 in assessing crimina 1 cu 1 pabi 1 i ty on the 

basis of intention. Any intrusion of objective factors into 

the- -· test · for intention would effectively blur the 

.,.. ·-��'- 8·�:r��-,•.�•-:"tiAWSA�-"(,n·l�Y �para 90; Snyman ( n3) 203 --ar.i-d,::...,,Hwr:.c.he.1 L_and_ 
. Hunt (n2) 141. ••••-• • ••½c$ • .. , ---- • , _  .,. 

·'--" -·�·-·0:.�?:�·0:,·;·'=::'"rAWSA' Cnl.) ibid· 

87. Burchell and Hunt (n2) 141. 

88. · LAWSA (nl) para 90. 
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d.isti·n ct ion between subjective foresight and objective 
foreseeability89 and would consequently allow negligence to 
suffice for offences requiring intention. Any such 

circumlocution of the principles of mens rea is clearly 

�n�c�eptable to legal science• 0• 

. . 
Alt�6ugh a number of cases have alluded to the difficulties 

of "distinguishing between, on the one hand, whether an 
-'a_c�used . had actual foresight of possible consequences or 
merei y o_ught to have foreseen them• 1

, and on the other hand, 
·be:fween dolus directus and dolus eventualis9 ;;!; the dividing 
-lin,es _between negligence and dolus eventualis, and between 
doi'"'s. even tua 1 is and dolus directus, are nevertheless 
.dis,tinctly drawn, and should not be blurred93

• Hofmeyr- JA, 
if") /"Ii eni es94 , was no doubt at tempting to identify precise 1 y 

.:such difficulties in distinction when he said II (d)olus 
eMe�_tualis is 'n elastiese begrip, aan die een uiterste kan 
dit. gr-ens aan nalatigheid, ver-al culpa lata, en aan die 

ia,nd�� kant aan dolus dir-ectus ... " 9� .  Labuschagne criticizes 
_this :statement, pointing out that in pr-inciple, negligence 

):::a_nnot border- on intention (as he further- r-emar-ks: II , is 

89�_ · s  v Sigwahla 1967 (4) SA 566 (A) 570 D • 

. 90. _, · R v Myers 1948 ( 1) SA 375 (A) 383; 
(4) SA 145 (D) 146 CD; S v Klapper 

�cited in LAWSA (nl) para 90 n5. 

R v Oliver (2) 1959 
1976 (1) PHH 5(A), 

91. · .. R v Horn 1958 ( 3) SA 457 (A) 466 H; S v Nkombani 1963 
.(4) SA 877 (A) 883 DE; S v Mashele 1972 (2) PHH 136 

,.·, (A);· S v Sabben 1975 (4) SA 303 (A) 304 CF, cited in 
✓-· , l 

. 92,-:.::· 

:93 .:.' 

LAWSA (nl) par-a 90 n8 . 

s V Harman 1978 ( 3) SA 

,.s V. Dladla 1980 ( 1 ) SA 

767 (A) 770 

1 (A) 3-4. 

·. ,9A�-- S v Mienies 1978 (4) SA 560 (A). 

9.5. . _A.t ,562. 

D. 
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kan nie sinvol grens aan moes nie ... " 96), and that 

Hof�eyr JA's statement is therefore unacceptable97
• It is 

�ubmitted that Labuschagne is correct. f\legligence and 

{i, ten ti on are completely separate concepts: intention 

e�bodies a state of mind, a culpable knowledge or foresight, 

whe�eas negligence relates to a lack of any foresight where 

the· reasonable man would have had such foresight98
• 

"T::here'fore, by definition, the concepts of negligence and 

• in te:n t ion can_not overlap, or even border on one another, as 

·Hcifmeyr JA suggests, and any such proposition should be 

rej�cted in favour of clarity and principled legal science. 

Whilst the careful separation of intention and negligence, 

·and. the corresponding subjective enquiry in to the foresight 

of the accused prevai 1 s in our courts today, it. was not 

.;ilways so. The Appellate Division in fact referred to the 

objective .test for in ten ti on with apparent approva 1 on 

iev�t�l occasions in the first half of this century99
• It 

appears that the primary reason for the acceptance of the 

obj�ctlve test for intenti6n was the adoption from English 

,• 

. 
' 

-· 
. .  

96, JMT Labuschagne "Vonni.sbe�,prek.ing 5 v /"lienies 1978 
( 4) SA 560 (A) " (1979) 12 lle_.J..w:..f:?.. 180 at 181. 

97 . .  ibid. 

9_8 ." 

99. 

·Luxuria 

initial 
or conscious negligence does 

foresight of the possibility of 
incorporate an 

harm occurring, 
but such foresight is dismissed by the actor, 
in_ an unreasonable lack of fo,�esight, and 
liability on the basis of negligence. 

resulting 
criminal 

B_urchell and Hunt ( n 1 ) 141. At nl37, Burchell and Hunt 
cite as authority for this poir, t the following cases: 
R V Jolly 1923 AD 176 at 186; R V Jongani 1937 AD 400 
at: 406; R V Langone 1938 AD C: -r .-, 

�J-_) ,._ at 539, 541-2; R V Duma 

1,945 AD · 410 at 417; R V Shezi 1948 (2) SA · 119 (A) at 
·1:28-30; R V Koza 1949 ( 4) SA 555 at 560. 
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law · of the presumption that a man in tends the na tura 1 and 

p�obable consequences of his acts 100 • 

!his presumption has been relied on in a number of cases in 

South Africa 1 •n .. The apparent j usti f i cation for its use, 

w.hich introduces an objective test for intention, is that 
II it is impossible to explore the recesses of a 

criminal's mind, and consequently the law says that a person 

must . be presumed to intend the reasonable consequences of 

·his acts II l. C:>::;? In using the presumption, the courts have 

stressed that the basis of the presumption was fact 103 

rather than 1 aw and it cou 1 d therefore be drawn or not 

�epending on the evidence; and it was rebuttable 104 • 

. The pr inci pa 1 objection to the so-ca 11 ed ·presumption· of 

int�ntion is precisely that it results in an objective test 

of - intention and consequently an overlapping between 

100; As Burchell and Hunt point out (ibid). It appears that 
in Roman and Roman-Dutch law intention was regarded as 
a subjective concept. 

101. ,See Burchell and Hunt (n2) p189 n543 for a list of the 
cases in which the presumption was applied. 

·102 .- .JH Pain "Some Ref 1 ec tions on Our 
Acta Juridica 289 at 297 n68, 
Lansdown (2ed) p37 ((n44) above). 

Criminal Law" (1960) 
citing Gardiner and 

103 � Burche 11 and Hunt ( n2) 189 n544 point out that " 
there ·is rea 11 y no such thing as a ·presumption· of 
fact " DR Stuart, "Presumed Inte'ntion in Criminal 
Law" (1967) 84 S8U 256 at 259, also makes this point, 
'quoting Wigmore on Evidence ( 3ed) ( 1940) , X, 2491, 
·pp288-9, which describes it as an improper term 
for the rational potency, or probative value, of the 
evidential fact ... ", and suggests that it " be 

. discarded as useless and confusing". Ogi 1 vie Thompson 
·_JA apparently approved these remarks in Arthur v 

Bezuidenhout and Mieny 1962 (2) SA 566 (A) 574. 

104.· R v Kewelram 1922 AD 213 at 217; R v Jolly 1923 AD 176 
at 181, 189; R v Taylor 1949 (4) SA 702 (A) 713; R v 

Nkatlo 1950 (1) SA 26 (C) 31; R v Nsele 1955 (2) SA 145 
(A) 151; R v Nkosi 1960 (4) SA 179 (N) 180-1 



intention and neg 1 igence 1 •:>�. Bodenstein warns against 

adopting this " ... pernicious maxim ... " which has "had such 

fatal results in the past and caused the untimely death of 

. thous.ands of human beings " 1 •=•0 He goes on to p 1 ead, 

99 

"... let us once and for al 1 drop the aberrations of past 

ages and do away with the notion that it is possible to say 

that a person intentionally caused effects which he 

.a�tually did not foresee, though he ought to have foreseen 

them or that we are entitled in the cases of so-ca 11 ed 

'implied malice' to punish a wrongdoer for intentionally 
... 

causi.ng an effect even in the absence of proof that his 

actual state of mind at the time of doing the act was such 

that it can be just 1 y said that he in tended the ef feet 

.••1.•:>7 It is clear that the use of this "notion" involved 

.a simple adoption of the objective approach to intention. 

:As. Stuart points out, the presumption, whether or not 

,it, is regarded as rebuttable, is simply the test of 

negligence - that of reasonable foresight - masquerading in 

a different form" 1 •=•s. Glanville Williams further 

illuminates this statement when he says that the application 

pf the presumption is tantamount to saying that a 

consequence is intended provided that it was probable in 

fact ie a reasonable man would have foreseen it as 

prob�ble Consequently, if it were admitted that a man 

is · to be taken to intend the natural and probable 

consequences of his acts, the result would be to destroy the 

subjective definition of intention and to efface the line 

,105�. Burchell and Hunt (n2) 189. 

106 .. Bodenstei� (n34) 34. 

107. · Ibid. 

l0B��Stuart (n103) 259. 

f 
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.betwee·n intention cmd negligence. Such a mang 1 ing of the 
co��ept of intention cannot be admitted II J. �::,9 

Bear.ing in mind the blurring of j_ntention and negligence 
occasioned by the use of the 'presumption', it follows that 
even an .accused who completely lc:'lcks any foresight of the 
c_onsequences of his act ma.y be held responsible. This 

' '  
' 

endor-ses the view of Swanepoel J. J.o that the presumption was 
., ' 

associated with the old doctrine of versari 1.-n re .illicita. 

T�ie · versar i doctrine prov ides that a person who commits an 
unl'awful act is criminally liable for all the consequences 
that follow, 
: . . 

/ores�eab 1 e or 

irrespective 
intended. 

of whether they are 
It is therefore simply 

foreseen, 
a form of 

strict liability, ignoring the mental state of the accused. 
Morke.l points out that upon the application of the 
presumption sou dit dus dikwels vir die staat bloat 
nodig 'wees om die handeling te bewys - die nodige opset sou 
,dan · as noodwend i ge a f 1 eid ing VO 1 g II ..:L.1.....1. Clearly this 
disregard of intention smacks of versari-type reasoning. 
The·· versar i doctrine was rendered obsolete 112 by the 
d��isi6ns in Van der Mescht113 and Bernardus114

• 

109. G Williams Criminal Law 
90. 

The GeDera 1 Part 2ed ( 1961) 

110� I.n Die 
(1944) 
(A) at 

Leer Van Ver:c:.ar:i Io Re I Ll.ici ta in die Strafreg 
p57 et seq� cited in S ,' Nokonto 1971 (2) SA 319 
325H; 5 v Sikweza 1974 (N) SA 732 at 736 A. 

1.11. OW Markel "Die Bewys van Opset" ( 1982) 7 I.RW. 69 at 70. 

112: However in S v Johnson 1969 (1) SA 201 (A), the 
Appellate Division appeared to have revived the 
doctrine in holding an accused liable for culpable 
ho.micide, despite the fact that when he killed the 
deceased he wa.s not conscious of what he was doing 

· because of his state of voluntary intoxication ie his 
.·· act was involuntary, e1nd the,-e was no question of his 

having any mens rea. Botha JA 1 imi ted the scope of 
·,this finding to the area of voluntary drunkenness. 

However, despite its limited ambit, it seems that this 
decision revived the notion of versari in re illicita. 
See Burchell and Hunt (n2) 129. For the latest law on 



It · .has 
. . . 

been suggested that 
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the application of the 

"�resumption could even impute a fictitious intention to the 

accused 1� ::- . Furthermore, in some decisions the presumption 

.was. seen to cast a burden of disproof, not merely the 

'evidential burden, on the accused, contrary to the general 

r-ule11e. 

The. 1 ocus c 1 assi cus of the objective approach117 is the 

,. j uctgmen t of Kot ze JA in Jol l,Y1 l.B' where the learned judge 

s�y� "It is a well-settled rule that an accused person must 

be · taken to have intended the ordinary and natural 

· /C,onsequences of his act, consequences which he could have 

·foreseen " The presumption was followed in the 

_Appe 11 ate Division in a number of cases11"" prior to 1950, 

. the subject of intoxication, see S v Chretien 1981 (1) 
·. ·'SA 1097 (A) . 

·113. 1962 (1) SA 521 (A). 

�14 .. 1965 (3) SA 287 (A). 

115. Jn R v Elias 1964 (3) SA 144 (SR) at 146-7, Beadle CJ 
· appli�s the presumption leading him to leave 

entirely open the question whether or not in a 
�articular case it is still open to an accused to show 
that notwithstanding that the natural and probable 
·�onsequences of his act may have been to cause grievous 

,b6dily harm, in the peculiar circumstances of the 
particular case, he did not intend that result ..• ". 

116.· Burchell and Hunt (n2) 189 n 546. See S v Kola 1966 
{4) SA 322 (A) 327, following the early Appellate 

· Division decisions in R v Kewelram 1922 AD 213 at 216-7 
and R v Mashanga 1924 AD 11 at 12. For criticism of 
these decisions, see Stuart (n103) 257-8. 

118.:R v Jolly 1923 AD 176 at 186. 
. . , 

1'-19 ... ·R v Kewelram 1922 AD 213 at 216-7; R v Mashanga 1924 AD 
.11 at·12; R v Butelezi 1925 AD 160 at 169; R v Weiss 

· 1934 AD 41 at 42; R v Taylor 1949 (4) SA 702 (A) at 
713 .. 
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�as. was the objective approach 1 z 0
• In fact, as Burchell and 

· Hunt point out, in Langone, Duma and Shezi, the Appel late 
. Di.vision appeared to have held that the requisite 

-intention would be present if the accused ought to have 

· foreseen the consequences of his conduct without it being 

.a.ctual ly found whether in fact he did foresee them ti l. =z, .1. 

_,.,.., 

Ho.wever, , one must con cur with Burche 11 and Hunt when they 

cite Van den Heever JA's statement in Nsele with approval, 

,that there is II no case in which it has been 

:authoritatively decided that, in spite of a finding as a 

fa�t that an accused person did not foresee the possibility 

of .. a certain act, he is nevertheless guilty on the ground 

t,h,a::the should have foreseen that possibility II 1.2::i? 

• Sin.ce the on.set of the 1950 · s 123
, there has been a gradual 

s·wing · in our courts in favour of the subjective test for 
, '  · . .  

int��tion124, in response to the need to distinguish clearly 

120� ·R v Jongani 1937 AD 400 at 406 (judgment of Watermeyer 
AJA); R v Langone 1938 AD 532 at 539, 541-2; R v Duma 
1945. AD 410 at 417; R v Ndhlangisa 1946 AD 1101 at 
1106; R v Shezi 1948 (2) SA 119 (A) at 128-130; R v 

Koza 1949 (4) SA 555 (A) 560. Snyman (n3) 203 n 29, 
.. ·cites R v Sikepe 1946 AD 745 at 756 as authority for 
. the objective test for intention. In fact, the case of 

Sikepe, following the direction taken in R v Valachia 

·1945 AD 826 at 831, is an example of the application of 
the subjective test for intention. 

·12.L· ·Burchell and Hunt (n2) 141. 

122·.' I.bid, R v Nsele 1955 (2) SA 145 (A) 151. 

123·. Although a subjective approach was already followed in 
cases such as R v Sofianos 1945 AD 809 a.t 812, R v 

·· :: .Valachia 1945 AD 826 at 831; R v Sikepe 1946 AD 745 at 
· .:·· 756; R v Morela 1947 (3) SA 147 (A) 154; R v Thibani 
· :, : >1949 ( 4) SA 720 (A) 730. 

1:Z,4.. In cases such as R v Mk i ze 1951 
Huebsch 1953 (2) SA 561 (A) 567; 
SA 313 (A) 316; R v Hercules 1954 
y Bougarde 1954 (2) SA 5 (C) 8. 

(3) SA 28 (A) 33; R v 

R v Du Randt 1954 ( 1) 
(3) SA 826 (A) 831; R 
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. between intention and negligence in homicide cases 125
• This 

where culminated in the case of Nsele126 , 

Schr�iner JA took issue with the authority (Garnsworthy127 } 

cited.: in the trial court. 

The. ·,formulation of the common purpose doctrine in 

·-Ga/ns1✓orthy appa.rently cldvocates a.n objective test for the 

· m_ens rea of a party to a common purpose 128
, in its use of 

the words " o u g ht to have k now n " and " o u g h t n at u r a 1 1 y to 

However Schreiner 1..lA, after indicating that the 
. . ' . 

·1,anguage of Dove-Wilson .JP was "quite general and not in 

. te·rm's:, restricted even to hornicides"1·-=''>, quotes a later 

·pass.age in the Garnsworthy judgment 1--='L as support for the 

that the trial court in Garnsworthy 

satisfied to find a person guilty of murder only 

was not 

because he 

6ught to have known that a ki 11 ing by his companions might 

ensue�·but apparently required to be convinced that he must 
- ··... . 

act:Llally have known that there was a risk of such killing 

Schreiner JA thus applied the subjective test to 

. the_: facts in Nsele as did Van den Heever JA, who rejected 

the: ,□.b j e c t i v e t es t 1 n t he f o 1 1 ow i n g terms : stupidity, 

lack of foresight, negligence which may consist in non 

·in t_el 1 egere quod omnes in tell .i gun t - cannot to my mind ever 

be .. ·a substitute for the intent, actual or constructive, 

125; Burchell and Hunt (n2) 141 n142. 

i26/:i95$ (2) SA 145 (A). 

1_27; · 19_23 WLD 17. 

_i-:2s:·. E_ l'1 Burchell "The Meaning of Criminal Iritent" ( 1955) 72 
s..eLl 240 at 241. 

1_30.;\,At 147 E. 

1·31_.- · A.t 22. 

1_3_2 .. At 147 H. 
,:,, : 
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�hic'h · is requisite to support a charge of murder 11.1.33 

Sinc·e. Nsele, there has been a consistent application of the 
��bjective test for criminal intention in our courts 134

• 

1;3.3 • · At 1 51 • 

l34. See cases cited by Burchell and Hunt (n2) 142 n 144 .. 
:_But see R v K 1956 (3) SA 353 (A) 357 where Centlivres 

CJ excludes the operation of the presumption from the 
:mens rea enquiry where children between the ages of 7 

_and 14 are involved, without rejecting the operation of 
. the presumption in toto, as might be expected in the 
light of R v Nsele 1955 (2) SA 145 (A) and R v 
Bergstedt 1955 (4) SA 186 (A) which unequivocally 
rejected the objective test for intent. This 
conclusion followed the learned Chief Justice's 

:·rej_ection of the objective formulation "ought to have 
known", used in the tr ia 1 court. Furthermore, the 
presumption was mentioned with approva 1 in R v Nkosi 
1960 (4t SA 179 (N) 180, although the court regarded it 
as rebuttable, and qualified it by the requirement of 
proof of actual intent. In these circumstances, it is 
submitted, clarity demands the complete exclusion of 
the presumption from the enquiry into dolus. The 
presumption was also applied in R v Elias 1964 (3) SA 

.. 144 (SR), as well as in the Appellate Division in S v 

Kola 1966 (4) SA 322 (A) 327, where Trollip AJA stated 
that in the absence of any evidence from him 

···. explaining his conduct, it must further be presL1med 
t_ha t he thereby in tended to con cea 1 his identity, for 
that would be a reasonable and probable consequence of 

· concealing his sex Stuart (n103) 257 notes that 
'_Trollip AJA seemed to regard the presumption as 
_r,ebu t tab 1 e, casting the burden of disproof, not 
_merely the evidential burden, onto the accused 11 

As noted above (at 101) this is unacceptable. 



.· PROOF OF DOLUS EVENTUAL Is 

therefore 1--equ.i. res proof of actual 

,:subjective foresight on the part of the accused that the 
. -� . 

�p�rticu]a� c6nsequence in question might possibly occur- 13 � .  
-':'. - ,.. . . 

H���vir d{:r�ct evidence of the state of mind of the accused 

is· seldom ··availablE· and ther-efor·e, to dete,-mine the mental 

· :s ta,te · o.f the accused 
' ' : //' '.· ' ' 

.. in f"e,ren ces drawn 

a coui-t must 

conduct" 136 

"rely 

and 

chiefly 

"from 

on 

the 

·.c.{r·cumstances in which the crime was committed" 1�7• Holmes 
. : '. . -.. �' 

:.�p.A·,:.<f,:, Sigwahla,. 38
, set out the requirements for the degree 

. of p'rc:io f as f o 1 1 ows: 

, ... / ·, 

11 Subj.ective foresight, like any other factual 
_ _'issue, may be proved by inference. To constitute 
"proof beyond reasonable doubt the inference must 
.,be the on 1 y o 11 e w h i c h can r-ea son a b 1 y be d raw n . I t 
cdnnot .be so drawn if there is a reasonable 
·p_o·ssibility that subjectively the accused did not 

_,._for·esee, even if he ougt-,t reasonably to have done 
·._: .. · :-·: ,so, a,:,d even if he probably did do so ... 139• 

·;_._·>,, FLtrther-more, the " .•. inference sought to be drawn 
''J · ... :·mList. be consistent with all the proved facts, 

·whi�h must be such that they exclude every other 
reasOnati 1 e inference save the one sought to be 
·d:rawn. _.. " 140 • 

. ,,··, 

-fhe°:'.2:0urt is to guard against "armchair- reasoning", that is, 

105 

-impdting t'o the accused a mental state, based on facts 

-emerging only after the act had been committed, or based on 

else 

· 135·, : LAWSA ( n 1 ) pa,,e, 90. 
129 A; ·· :·_5A 125 

.. ,-·;T. 
( FC) 

· :i'3i ;:· LAWS A ( n 1 ) para 90. 
. . ' ; '. '�. . 

_139.;·.: At 570. 

the judge, magistrate 

See also R v Poteradzayi 1959 
S v Dlodlo 1966 (2) SA 401 (A) 

iAo.:-·s v·I)lod}o 1966 (2) �"3?) 401 (A) at 405 H. 

or 

( 2) 

405 
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·rea .. sonab le man) wou 1 d have t houq ht were he in the shoes of 
the accused at the time of the act1.

4
1. _  In assessing 

subjecti�e foresight, the court will de facto 

probabilities 
.. draw 

on the ground of ob_ier::tive 
:on -:general human experience II .l. 4::' There is thus a burden 
placed upon the judges to draw conclusions based on the 
a:vailable factual evidence pl�ced bE>·fore them, and not on 
their· own sense of justice 14°"

· .  

The court should therefor-e guard against proceeding too 
re_a,dily from the p1~opositio17 that the accused "ought to have 
fore,seen" to the pos tu 1 at ion that he "must have foreseen 11 

and further to the postulation that he "by necessary 
in.ference did in fact foresee" the possible consequences of 

In this regard a caveat needs to be 
mentioned regarding the terminology used by the courts, in 

· re l'a_t ion to the oft ·-used phrase "must have foreseen 11 • As 
Sny'm_an notes�"'"�, where the phrase is used in its proper 

_c_ontext, indicating that the inference is dr·cu,m from the 
evidence by the court tha.t the a.ccused actually foresaw 
de,:fth� its use is unproblematic. 

"How.ever, if 
'did in fact 

by'must 
foresee· 

·man) have foreseen· • 
. applied· in respect 

have for-eseen· is meant not 
but 'should (as a r-easonable 

the wr-ong test is being 
of intention, namely an 

objective instead of a subject.ive one. The wor-ds 

141 .. �nym�n (n3) 204. 

142;·.Translation of 5 v Dladla 1980 (1) SA 1 (A) 4H in 
_(nl) par-a 90. 

· 143_ •· · M.o r k e 1 ( n 111 ) 7 2 • 

AWSA 

144. B Bradshaw v S 1977 (1) PH H60 (A) 65 per Wessels JA� 
who adds that (t)he several thought processes 
attributed to an accused must be established beyond any 
reasonable doubt, having due ,~egard to the particular-

_,. circumsta.nces which attended the conduct being enquired 
into 

145. Snyman (n3) 204. 



·-,shou 1 d · , 
·describe 
negligence, 

·ought to· and sometimes even 'must' 
the objective test to determine 

not the subjective test in respect of 
intention ... "i 40• 

Jt· should be noted though that in the majority of cases, 

there may be little difference between the result in the 

ap�lication of the objective and subjective tests, for where 

it ·is established that the accused "ought to have foreseen" 

the consequences it could us.ually be shown that he "must 

tiave -· foreseen" and therefore by inference "did foresee" 

Whatever the similarities in substance between 

t�e�, the crucial distinction between the tests remains 

107 

however: as a resu 1 t of the adoption of the subjective· 

test, in those instances where the state cannot prove that 

the. ace.used had actual foresight of the consequences, he 

wi 11·· escape er imina 1 1 iabi 1 i ty i 4 s. 

Mo�kel points out that in effect the test remains objective 

in nature, but the finding is that the accused "subj ek tief 

di� gewraakte strafbare gevolge van sy handeling gewil of, 

na . ge 1 ang van die omstand ig hede, voorsien het" :1. 4">'. The 

iearned author proceeds to comment upon this in 

"I.ndien hierdie feit ingesien word, blyk baie van 
die skynbaar onoorkomelike probleme van n 
sinvolle skuldteorie veel eenvoudiger. Aanvaarding 

·van die uitgangspunt dat dit streng gesproke 
verkeerd is om van n subjektiewe toets vir opset 

-te praat, sal lei tot n sinvolle toepassing van 
die stel reel · ... must have foreseen and therefore 
did foresee ... ·. Die wanbegrip dat n werklik 

14,_6, · ibid. 

147: Burchell and Hunt (n2) 142. 

the 

�48i Ibid. This statement relates to criminal liability on 
the basis of intention. Criminal liability on the 
basis of negligence may still be founded upon the facts 

· □-f· the case. 

149. _Markel (nlll) 73. 



subjektiewe toets vir skuld moontlik is, kan slegs 
Tei tot verwarring en kan inderdaad pogings om 
behoorlik te onderskei tussen subjektiewe en 
objektiewe skuld kompliseer •• :i..�o 
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The.imputed foresight of the reasonable man that the accused 

'o(ight to· or 'should' have foreseen does not suffice for 
, pro.of of intention, thus e><cluding the possibility of 

cons·tructive o,� fictitious intf.?nt L '."':i. It follows that the 

adqptidn of the subjective test implies that the more 

u n int e.l 1 i gen t , supers t i t i o us and 1 a c I< i n g i n f ores i g ht t he 

�ccused is, the more difficult it will be to establish dolus 

eventual is on his part:i.. ""=. 

·. 

In the light of the above, what has become of the 

presµmption that a man intends the natural and probable 

consequences of his act7 As seen above, the ·presumption· 

ha_s. been· rejected as a front tor the objective test of 
inte.nt by the Appel late Division. However the maxim may 
stii-1 have some value " not as a presumption, affecting 
the· on.us of proof, but ci.s ci.n inference of fact 
Holmes JA neatly encapsulates the scope of functioning of 

, s (i c: h '. an i n fer en c e o f f a c t when he s ta t es t ha. t the 
·, 

p�a�tical approach is to eschew piecemeal processes of 

reasoning, and to look at all the f,3cts at the end of the 

·_case\ and from that totality to ascertain whether the 

in fer-en ce in quest ion can be d ,�awr1 and t hc1. t inferences do 
not c1ffect the incidence of the onus of proof - they assist 

i t_s .dis charge 

J. 50'. I bid . . 

II]. �4 

_151. Burchel 1 and Hunt (n2) 14:=.<:. 
_SA 877 (A) 883. 

151: LAWSA (nl) para 90. 

153�; ibid . 

See S v Nkombani 1963 ( 4) 

. 154; S y  Sigwahla 1967 (4) 566 (A) at 569 H. 



·In ,:drawin.g an inference of dolus eventual .is in respect of 

_murder, the court wil 1 consider such objective factors as: 

\.he· in her en t 1 y dangerous nature or severity of the ass au 1 t 

leading to the victim's death 100 , the type of weapon 

u_sed .1. 06, the position and nature of the wound which was 

'inilicted 107 , as well as the objective probabilities of the 

ca�e and. general human experience 108 • Failure to testify on 

the part of the accused may in certain circumstances 

stre,ngthen the inference of dolus eventual.isi 09 • It should 

·ho�ever be borne in mind that these factors are merely aids 

employed in answering the ultimate question, namely whether 

the accused subjectively foresaw the possibility of the 

prohibited consequence (or circumstance) and whether he 

reconciled himself to that possibility 10 •=•. The court is 

therefore required to examine all the facts of every 

par,ti..cu 1 ar case in considering the in fer en ce of dolus 

155; LAWSA (nl) para 90. 

1�6. Snyman (n3) 204. 

15,T. ·LAWSA. (nl) para 90. In respect of the last two 
factors, Rabie points out that intention to kill cannot 
simply be inferred from the fact that a lethal weapon 
�as used, while such intention may be inferred even if 

· the wound was not in what is usu a 11 y regarded as a 
. vital part of the body. 

109 

l5S��Snyman {n3) 204. See R v Mlambo 1960 (2) SA 55 (W) 58 
G. - H; S v Nkomban.i 1963 (4) SA 877 (A) 883 D; S v P 

1972 (3) SA 412 (A) 416-7; S v Beukes 1988 (1) SA 511 
(A) 552 DE. It follows, furthermore, that because the 
.test for intention is subjective, a 11 factors bearing 
on the state of mind of the accused, including 
voluntary intoxication and provocation must also be 
taken into account. See LAWSA ( nl) para 90 n38 and 

. ,•, · n39 
· 
.

. 
,.· 

. 

1'59,.-�LAWSA ibid. See S v Mini 1963 (3) SA 188 (A) 195-6; S 

v -Nkombani 1963 (4) SA 877 (A) 893 FH. 

166;-snyman (n3) 204. 
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Because this enquiry 1s a factual one, 

little purpose is served by referring to case law, although 

c: a s:e s w i t h s i m i 1 a r sets o t f a c: tu a 1 

re1·evant 102• 

circumstances may be 

_How_ev.er, it is submitted that any recourse to such factors 

·shoul·d in no WclY impinge upon the essential inquiry into 

whether the r")CCLJ.sed hacl the necessary mens rea to be found 

·_guilty of the offence 1n question. Al 1 these normative 
0

facto:rs, and others, should therefore be downplayed and 

should not interfer-e with the assessment of the criminal 

. r{abi'lity of the accused according to the psychological 

· appfo_a ch. 

161. 

.162. 

L.ill6I.S.f)_ (nl) para 90. As Snyman (n3) 204, points out, 
.the upshot of the inferential enquiry is th,:it a court 
is unlikely to find that an accused "foresa.w a very 
improbable possibility or· that he reconciled himself to__J,w 

.·i_t" in the absence of the accusE?d making an admission. /t 

LaW.5:fl. 1:b.id. The prncess of reasoning that must be 
followed in determining the existence of subjective 
foresi.qht in regard to dolus was reiterated in S v 

- Stigl.ing 1989 (3) SA 720 (A). R Whiting "Thoughts on-
Dolus Eventual.is" (1988) 3 S.fl[_J_ 440 states that 

· .conscious risk·-takinq mi:ly tak.e a very wide variety cif 
:forms, and the decision 1n a given case on whether or 
not the requirements of dolus eventualis haye been 
satisfied m,.:i.y be influenced b;i a number of fa.ctors 

He discusse�. such f,Act.ors a.s "the type of 
·activity" involved in the crec1.tion of harm ( 1_.bid), "the 
type of r-isJ<." involved (l\41) c-:i.nd the fact that "the 

·conduct involved is 17ot ar1 ,3ct but an omission or 
failure to comply with a legc1l duty to act" (442). 
Whiting regards the cases where these factors will 

.'e>< c l_ude dolus eventual is as "relatively uncommon" 
C.i b.i d) . 
(1988) 105 

A Paizes "Dolus 
SJ:liJ. 63b at hll�� 

·" judg.e_ment of some may 
dolus eventualis. 

Ever,tual is Reconsidered" 
indicates that a moral 

be required in asses�i n·¢f 
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GEGREt OF FORES IGH� 

It is now settled law that the_ c.ognitive component of dolus 

eventual .is requires eproof of foresight>of the �i� of 

the occurrence of a consequence, rather than the higher 

·standard of foresight of the probabi 1 i ty of a consequence 

:occu .. rr 1ng. Although some doubt existed in early cases as a 

result of some confusion 1r1 terminology, it appears that 

·"more than mere realisation 

required.' 

of 

An 

the 

express 

consequences as 

·pos.si bl e" ,. 63 was 

_p[obabi 1 i ty was 

requirement of 

laid down in a number of cases: in 

Garnsworthy1.. 04 it was required that the foreseen consequence 

. be " ..• obvious and probab 1 e ... ",. 6�, in Longone,. 00 the court 

s.fipulated the need for a "reasonable probability"H,,, while 

'in Bergs ted t1..oS ' II some probabi 1 i ty" :t.o9 was required. Other 

.cases requiring ��. than foresight of a possibility include 
' . 

� - --

Ngcobo:t. '70 (which was followed in Butelezi 17,.), which 

1.63� Pain (n102) 301. 

.164 •. R v Garnsworthy 1923 WLD 17. 

165� At 19. 

i66. R v Longone 1938 AD 532. 

167 .; At 539. 

168; 1955 (4) SA 186 (A). 

169 •. At 188. This dictum is somewhat problematic in the 
light of the fact that it proceeds from Schreiner ACJ, 
whose d.i eta in Thi ban.i 1949 ( 4) SA 720 (A) 729-30 and 
.Nsele 1955 (2) 145 (A) 148 are important authority for 
the requirement of mere foresight of a remote 

. possibility. It is difficult to reconcile the 
Bergstedt dictum, which lays down a similar requirement 

·• to that of the objective test with the tenor of the 
rest of the judgment which unequivocally upholds the 
subjective test for criminal intent. 

170.� 1921 .AD 92. 

1]1. 1925 AD 160 at 161. 

I 
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ut-ili_·zed, the term "calculated":J.. 7� to express the requisite 

ment'al state of the accused 173 • 

In·' certain cases 1 74, it was decided that the accused must 

t:,ave .foreseen that the act in question was "likely" to cause 

_the pa�tic�lar result. However "likely" is an elastic word, 

di,f_ficult of exact definition 17 =", 

to'··_rnisunderstanding since it 

and it therefore may 

can refer both to 

lead 

the 

:probabi 1 i ty and the possibility of the occurrence of the 
. . . � . .  

.. 172 �- At 94-5. 

· 17,3. Burchell and Hunt (n2) 144 n 156 cite R v Jolly 1923 AD 
�176 (Kotze JA's judgment) as further authority for this 
proposition, but the 1 earned judge is simp 1 y app 1 y ing 

.. the presumption of intending the natural and possible 
'�onsequences, and is therefore not identifying any 

foresight requirement. 

174� ·Prior to 1958, the following cases all required 
· foresight of a 11 1 i ke 1 y" consequence by the accused: R 

v Qenele Xutu 1941 (1) PH H7 (W) 11; R v Marthinus 1942 
CPD 247 at 250 (although the court eventually applied 
the presumption that the probable consequences of an 

· _act are in tended); R v Kubuse 1945 AD 189 at 199; R v 
Sofianos 1945 AD 809 at 812; R v Valachia 1945 AD 826 
at 830-1; R v Sikepe 1946 AD 745 at 756; R v Strauss 
1948 (1) SA 934 (A) 940; R v Kuzwayo 1949 (3) SA 761 
(A) 770; R v Ncetendaba 1952 (2) SA 647 (SR) 651; R v 

·Mazumpa 1953 (2) PH H151 (0) 308; R v Koning 1953 (3) 
S_A 220 (T) 230-1; R v Edwards 1957 R & N 107 (SR) 112. 
The term "likely" is also used by TB Barlow "Digest of 
the Law of Murder and Culpable Homicide" (1950) 67 SALJ 

· 393 · at 398, describing foresight required for dolus 
eventual is. 

175. EM Burchell "The Intent to Kill: 'Probable' versus 
'Possible'" (1950) 67 SALJ 110-111, who points out that 

. 'likelihood' means no more than 'possibility' when 
use_d in the test of foreseeabi 1 i ty to be app 1 ied in 
delict cases to determine whether or not the defendant 

· - ow_ed the plain ti ff a duty to take care ( see Joffe & Co 
·.Ltd v Hoskins 1941 AD 431 at 451). But no assistance 
i� interpreting the word · likely' in the test for 
murder [the crime in question which Burchell was 

'discussing, fol lowing the case of Valachia (ibid)] can 
be derived from delict cases where the issue is one of 

·'negligence, not of intention ... ". 



r'esu l t :i.. 76•. There are nevertheless indications in our case 
law• that when using the 

. .. . 

'refe:rr ing to foresight 
term · likely' , the courts are 
more substantial than mere 

· pos_s i bi 1 it y . In the case of Koning:i.. 77
, Ramsbottom J cited 

113 

·Nqcobo and Valachia as authority and then proceeded to 
··equat.e "calculated"1. 7e with "likely":i.. 79 in his discussion of· 

• .eventual intention :i.. e,:,. Second 1 y, in the case of Horn1 en , 
Van Blerk JA contrasted "possibility" with "likely":i.. 09�. 

Fiha_lly, in Sikweza183
, Holmes JA states that "likely" used 

to" :_be the test for the cognitive component of 
. . . . : 

·eventual is, but that foresight of possibility 
dolus 

is now 
The implication of this statement is that Holmes 

JA .v __ iews II likely" as equi va 1 en t to probabi 1 i ty rather than 
possi.bi l i ty. 
, . . . . 

·17�; tAWSA (nl) para 91. 

177 .. Koning 1953 (3) SA 220 (T) 230-1 
• •• ,, ;I : ', 

:_178.· As the term is used in Ngcobo 1921 AD 92 at 94-5. 

179�: As the term is used in Valachia 1945 AD 826 at 830-1. 

.180. At 230. 

lBL A958 (3) SA 457 (A). 

102·. At .467 • 
.. . . . :, ;,,' 

,:183.-1974 (4) SA 732 (A) 736. 



On· occasion 

con·cerning 

the courts have been somewhat 

required 

equivocal 

the degree of foresight for dolus 

'eventual is, using the phrase "probable or possible":1.. 94_ 
.._____ ------

Other cases have made reference to the accused's act 

,inv9lving "some risk to life"i s e- (instead of foresight of a 

�ossib1e '.occurence) 186 • This formulation at first glance 

-ap_pe,ars to be as nebulous as "likely" insofar as it fails to 

iA�icate whether the accused must foresee the possibility or 

the. probability of the deceased's loss of life L 87
• It has 

. . 

·c:ho_we·ver been confirmed in the case law that "some risk to 

l i f'e" refers to the possibility (rather than the 

_probability) of death occurring :1..se. 

_Despi.te the earlier terminological confusion, it is now 

_f.i<m 1 y es tab 1 i shed that the accused need on 1 y foresee the 

·12ossibility of harm�urring. 

.cf£)· 

-----

As Van Blerk JA states in 

''It would be incongruous 
·constructive intent to 
which tie has foreseen 

to 1 imi t a wrongdoer s 
cases where the result 

was likely to cause death 
intent where the result he and not to infer such 

had foreseen was, 
_ likely":1.. 99_ 

although possible, not 

114 

184�. R v Geere and Others 1952 (2) SA 319 (A) 322; R v 
Hercules 1954 (3) SA 826 (A) 831. 

185� H v Jolly 1923 AD 176 (Innes 
' Huebsch 1953 (2) SA 561 (A) 567; 
_SA 313 (A) 316; R v Horn 1958 (3) 

(Beyers JA's judgment). 

186. I AWSA (nl) para 91. 

CJ· s judgment); R v 
R v Du Randt 1954 ( 1) 

SA 457 (A) at 465 D 

188. R v _Horn 1958 (3) SA 457 at 467 AB; R v Nemashakwe 1967 
· (3) SA 520 (RA) 5238; R v Tazwinga 1968 (2) SA 590 (RA) 
�91DE; S v Ushewokunze 1971 (2) SA 360 (RA) 363 EH. 

189� 467 B, where Van Blerk JA equated 
"probable" (see 113 above). 

"likely" with 
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As::,Bµrchel l and Hunt point o�t�,-tbe determining factor in 
�r i:��nal cases re 1 a ting to ( neg 1 igen ce is that the accused 
;s'.�ould: have foreseen the poss~i6ility of harm, as the 

. r.·e,a,so,na_ble man would have, were he in the shoes of the 

. . 
. Upon the application of the objective test for 

·dolLis• eventualis, intention would 
-�--- · 

only 
prove 

be found to be 
that the accus-�d pr:'eseh_ct_ where ,the State was able to 

. •' . . . 

:should have foreseen the occurrence of the consequence as 

,,'pro-babl,e 19 -1 • Foresight of a 
· .1: ·, . .  · . ------�-

possibility 

the foresight 

would be 
i�s�fffcient, as acceptance of 
. . ,, . .  _ 

of a mere 

·:p6ss,i<b,j.l ity as sufficient would 
,-----: 

blur the distinction between 
·doluf ,c�nd · culpa. However, now that it is settled law that 

. ; � 
only., .the subjective test suffices for intent (and the . --· ·-· -

objective test for negligence), there is less danger of such 

.�-o·�-fusion and foresight of a mere poss i bi 1 i ty SU ff i ces 1 92• 
.. ·� 

•Jh� ;al',ctum in Horn was confirmed in the subsequent case law, 
'a} ttio�gh the termino 1 ogy used was not in any sense uni form • 
.. s:□-me c_ases · have phrased the requirement as being "some risk 

whereas other cases have simply required 
:·fo:res''.fg l7t of a "possi bi 1 i ty", without qua 1 i tying the scope 
.. 
p_f, :fClr'es_i.ght . required in any way 194 • Sti 11 other cases 

f9_0·.-'.BGrchell and Hunt (n2) 143-4. 
_, 

:T91 • •·· 1_bi d .­

,:L92 .:,\!bid., 

193>·see 114 above. See, inter alia, R v Poteradzayi 1959 
. ·/ · : ( 2,) R & N 31 ( FSC) 34; R v Nneke 1961 ( 2) SA 240 ( N) 

.:_'244 .· B; R v Hasson 1961 (3) SA 279 (T) 280; R v 
.. ,:,,:Nemashak1-ve 1967 (3) SA 520 (RA) at 523; S v Van Zyl 

/ '.'::(f969. (1) SA 553 (A) 557; S v Haines 1969 (2) SA PH H191 
·'�:- (N); S v Dhlamini and Another 1972 (1) SA 807 (A) 817; 

S v Nagubane 1975 (3) SA 288 (N) 292. 

'{94·�. · R. v Bougarde 1954 ( 2) SA 5 ( C) 9; S v /"/al inga and 
. �-f • 

• 

Others 1963 (1) 692 (A) 695; S v Nangondo 1963 (4) SA 
·:· .. · . 160 (A) 162; S v Nkombani and Another 1963 (4) SA 877 

(A) 883; 891, 895; S v Sigwahla 1967 (4) SA 566 (A) 
;:·570; S V Van Niekerk 1970 (3) SA 655 (T) 657; S v 

,,,· Mtshiza 1970 (3) SA 747 (A) 752; S v Kramer en Andere 
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. indicate that foresight of a mere possibility 1.s requ ired 
use of the phraseology "appreciated 

The lone authority favouring foresight of a 

,p�6babil ity was the decision of the Rhodesian Supreme Court 

in , R_ .. v Nabenai 90
, although the word "likely"i 97 was used in 

Sikt.,Jhyanai 9e
, Mawenai 99 and Ntul i::;;:o,:,. 

'De��ite the fact that foresight of a possibility is regarded 

���:;E:: :: :: : :�== : ng: :�:: i::h�:; :�bet:� lpeav;;: :: : :t1h:�:awci!L:� 
.A·s· Loubser and Rab ie poin t out, the greater the 

l{kelihood or probability of death, the stron ger would be 

1972 (3) SA 331 (A) 334; S v P 1972 (3) SA 412 (A) 416; 
S v Kritzinger 1973 (1) SA 596 (C) 602 E; S v Sikweza 

."1974 (4) SA 732 (A) 736; S v Grove-Mitchell 1975 (3) SA 
All (A) 422 D; S v Sabben 1975 (4) SA 303 (A) 304; S v. 

· Kgware 1977 (2) SA 454 (0) 455; S v V 1979 (2) SA 656 
:(A) 668; S v Tissen 1979 (4) SA 293 (T) 295 EF; S v 

, .'. :· 'Zimiri 1981 (2) SA PH H196 (A); S v Nhlapo 1981 (2) SA 
:,_744 (A) 750-1; S v Mbatha 1987 (2) SA 272 (A) 285 C . 

. 195�·,,s V Loubser 1971 (1) SA PH H14 (A) at 24; s V Thody 
1�71 (2) SA 213 (N) 216, and see the judgment of 

'.'•Williamson JA in S v Mini 1963 (3) SA 188 (A) 192. 

'{96\\_1_967 ( 3) SA 525 ( R) 527. 

,1.97-. It is _submitted that "likely" refers to foresight of 
someth ing more than a mere possibility, see 113 above. 

198. ·R v Sikunyana 1961 (3) SA 549 (E) 552 DH. 
' . 

1,99 ... R v Mawena 1962 ( 1 ) SA 896 ( FC) 904. 

2.60'./ R .v Ntul i and /!mother 1962 ( 4) 238 ( W) SA 241 A, 
. · • · 'despite citin g R v Horn as the law to be applied (at 
.·••. ; · .•. /-240 G) , and quotin g such termin o 1 ogy as "risk to 1 i fe" 

; ( head n ote) an d "actua 11 y appreciated that death was a 
possible result" (at 466) from R v Horn, which is clear 
a.u thori ty for foresight of a possi bi 1 i ty. The court 
.was fol lowin g the older formulation in R v Valachia 

:j1945 AD 826 at 831. 
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t_he·-inference that the accused in fact foresaw it"::::,:,i. It 
foll ow.s· that 
. ,- .' ·: - . .  · 

qu_e·stion, · the 
the 

more 

IC.:-· 

more improbable the consequence in 
difficult it would be to prove foresight 

on -the_ part of the accused by inference2'='2• 

/ As seefl above, the courts tend to refer to foresight of a 
/ "po.ssibility" or "risk of death", unqua_li_f_i�_g__ by any 

�dj�c·t·ive defining the substance of the requisite foresight. 
·, " ' 

On occasion however the courts have been more specitic; 

ho.ldir\g that 
sat'is·f ied . by 

. . . . . . . 

s 1 i_g ht 11 :;:;:,:,::r., 

the requirements 

foresight of 

"faint" :;;:,:,4, 

for 
a 

dolus eventualis would be 
if possibility, "even 

"improbable":;:;:oe-, "highly 
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i,mprobab l_ell :.?<:>o or even "however remote" 2•:•7• 

the v:iew that foresight of any possibi 1 i ty, 

is s�fficient for a finding 

bols·fered by the statement of 

of dolus 

Schreiner 

Authority for. 
however remote, 

eventual is, is 

JA in Nsel�•:•e: 

":� . �.-/Provided that the risk must have been and therefore, by 

. i� fe�en ce was, present to the mind of the accused, and 

p�civided that he was reckless whether or not it mature� in 
death, I do not think that the seriousness of the risk is 

mater.Jal Further support is lent by Holmes JA in 

201;·,Loubser and Rabie (n76) 417. 
:· :457 (A) 467 C. 

See R v Horn 1958 (3) SA 

:20_2. Loubser and Rabie ibid, R v Horn 
-Nkonibani 1963 (4) SA 877 (A) 891 D, 

.SA 1 (A) 4 H. 

(ibid) 465 BC, S v 
S v D 1 ad 1 a 1980 ( 1 ) , 

2.03 .• . S v Mini 1963 (3) SA 188 (A) at 191 H. 

204-.. S v Ngubane 1985 (3) SA 677 (A) 685 FG . 

.205·� .ibid. 

2.◊-6:�· ·s: v Shai k 1983 ( 4) SA 57 (A) 62 FG. 

207 / R v Thi bani 1949 ( 4) SA 720 (A) 729-30; S v De Bruyn 
i968 (4) SA 498 (A) 510 G. 

·2o.s_. R v Nsele 1955 (2) SA 145 (A). 

209. ::.At 148. 



. ' _---'� , ' 

,,:;the,'-·.case of �ruyn:.::1 •=•, where the learned judge makes tl;"le 

.:fo 1) owing . submission: " If . . . an accused were to admit 
� ' ' ,-' ' ' 

·· tha_:t_ · he foresaw the possi bi 1 i ty of death, on the footing 

-: tha;t anything is possible, that would contribute to a 
.. . . . . 

II� .l .1. 

Although the question of the remoteness of the possibility 
---------- --

: ha�_: rel e�an ce in the area of inferential proof of the 

. sub'.:i_ecti ve foresight of the possibi 1 i ty by the accu_��d:;;:i :;;:, 

>-i�th-at-the- more remote a possibi 1 i ty is, the less 

_';_li_k,el·y it is that the accused had actual foresight of it-2 1�, 

.i_t ,:is clear that a person who foresees, for example, a 

p·□ssibility of death, is not entitled to take a chance and 
·, I " � '· • 

-�a�bl� with another person's life on the basis that the risk 

{s �1�ght and death is unlikely, 

�-rem_ote214 -� 

. . 
•.-Remoteness is also relevant 

highly improbable or 

to the question of 
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bl·ameworthiness: if 
.·I.-_.,. -- � -

.possib_ility of death, 

an accused had foresight of 

but regarded death as 11 

a remote 

although 

posslble, extremely unlikely . . . ' this could constitute 

:::extenuating circumstances in taking the risk. of the 

Foresight of a remote possibility 

.-,of·._ dea.th wou 1 d thus usu a 11 y signify a 1 esser b 1 ameworthy 

·mental condition 

<·death, but this 

put,,, it is 

than foresight of 

is not always the 

a real possibility of 

case. As Pai zes pain ts 

at least arguable that the blameworthiness 

�-210:;'.° S v De Bruyn 1968 (4) SA 498 (A). 

0:211.'At.511 DE. 

·2i'2-. S v Malinga and Others 1963 (1) SA 692 (A) at 694 H • 

. 213� S v Shaik 1983 (4) SA 57 (A) at 62 DE. 

· 2-14. Loubser and Rabie (n76) 417. 
(3) SA 457 (A) at 465C. 

See also 

-�2i5�·-·s-v De Bruyn 1968 (4) SA 498 (A) 511 DE. 



.oJ= ' qn_e, who de 1 i berate 1 y ex poses another to what he regards 

risk of death lS commensurable to the 

bJarnewor'thiness of one who is conscious that his act wi 11 

·e_x·pos,e another to the real risk of death but does not desire 

it' to have that ef feet 1121.6 

Th��e is therefore a strong line of authority running 
' •_ ,.· . ,: 

through a number of Appellate Division cases that foresight 

-of'.;,·a remote possibility is sufficient to constitute the 

Furthermore, 

there, are a large number of cases which indicate that 

fores:ight of a mere possibility suffices, without actually 
--- -----------

: � �� l i fy in g the substance of such a possibility in any 
' 

·:-
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. way2l:e. 
• ,., r - ,-

, 

Yet _despite the acceptance 

. fores_ight of a remote possibility 

of 

(in 

the sufficiency of 

respect of dolus 

--:i/4-e�en t_ua 1 is) 
_ 

by the highest court in the 1 and, a contrary 

' ,._view has deve 1 oped in our case 1 aw and in the writings of 

cer,tain jurists to the ef feet that what is required for 

dolus eventualis is foresight of a real possibility:;;? 1 "!� 

.21_6/ Paizes (n162) 643. 

'217;·.:R v Thibani 1949 (4) SA 720 (A) 729-30; R v Nsele 1955 ·' 
T2) SA 145 (A) 148; S v Nini 1963 (3) SA 188 (A) 191.; S 

v De Bruyn 1968 (4) SA 498 (A) 510 (followed explicitly 
'in the Provincial Division cases of S v Dube 1972 (4) 
_S.A 5_15 ( W) 520; S v Pepenene 1974 ( 1) SA 216 ( 0)220; S 

�v Sinzani 1979 (1) SA 935 (E) 938); S v Dladla 1980 (1) 
SA 1 (A) 4; _S v Shaik 1983 (4) SA 57 (A) 62; S v 
Ngubane 1985 )3) SA 677 (A) 685. 

218� $ee c�ses at (n194) above . 
.... 

-- 219�-- ·s v Ushewokunze 1971 (2) SA 360 (RA) 364 BC, S v 
-� 

¥" • -- - • -

, ;:Dstilly 1977 (4) SA 699 (D & CLO) 728 D; S v Noodie 
1983 (1) SA 1161 (C) 1162 8. Loubser and Rabie (n76) 

, 417 n 22 cite S v Ncwan_e 1978 (2) PH H 218 (A) as 
: authority for the notion that a rea 1 possi bi 1 i ty of 
�harm should be foreseen; however the court refe�s to a 

.real possibility in the following terms (at 316): 
-:The notion that the result of the assault was not 

. _foreseen, nor even con temp 1 a ted by the appe 11 ant as a 
;>r�al possibility, is fanciful in the circumstances of 
:this case " It is submitted that the court is 
�eferring to the establishing of a real possibility on 



<fo�es:ight 
' 

' 

, . 

of a substantial 

pps�sibil i'{y of harm eventuating:::: 2
.1. .  

or the reasonable 

bespite the strong support for the notion that foresight of 
- .. ' ' 
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:':a.ny, ___ .possibility is sufficient as a constituent of dolus 

our case 

criticism of this view . 

law, there has been some academic 

For the purposes of analysis, the 

. ar_gumerits: raised by the jurists a9ainst acceptance of 

fo�esi�ht of any possibility as a requirement may be divided 
. 

- . .  

·int6 �hree areas of dispute:, f���t,'whether foresight of a 

remote possibility may be classified as intention at all; 
, .... .  •, 

�ec6n�(y, a policy-based argument asserting that acceptance 

of· s�ch a standard would lead to unjust results; and 

th/r:dly, that such a standard has no utility in practice. 
. .  . ' 

Each �f these arguments shall be examined in turn. 

Burchel 1 . and Hunt consider it to be doubt fu 1 whether an 

accused can even be said to "foresee" a possibility if he 

the. facts of the case and not as a requirement, and 
that Loubser and Rabie are consequently mistaken in 

'.�eferring to Ncwane as authority for the requirement of 
fores_ i g ht o f a re a 1 poss i bi l 1 t y . 

220. R v -Steenkamp 1960 (3) SA 680 (N) 684 FG. 

22f. S v Taz�inga 1968 (2) SA 590 (RA) 591 D, followed in S 
'/v __ Ushewokunze 1971 (2) SA 360 (RA) 363, and S v John 
:1969 (2) SA 560 (RA) 565. Further authority for the . I 

. acceptance of on 1 y foresight of a "reason ab 1 e 
_·'..;possibility" as sufficient for dolus eventualis is to 

:.·be found in R v Suleman 1960 (4) SA 645 (N) 646 H. 
�This authority proceeded from a most improbable source, 
�olmes J (as he then was), who later went on to sculpt 

dolus eventual is as a concept in the Appellate 
,_. Division, particularly in regard to insistence on 

--· ·fciresight of any poss1b1l1ty as a requirement, in cases 
. ::such as Nini and De Bruyn ( ( n217) above). Burchel 1 and 

H�nt (n2) 146 n 174 cite the minority judgment of Steyn 
CJ in Nkombani ( n202) above as imp 1 y ing "something more 

'.'than a mere possibility", but any such implication was 
__ .,never concretized in that judgment, which simply 

,: \�nterprets the evidence as insufficent to found an 
intention of murder. 
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thin.ks -of it but considers it very remote; surely he 

c�rinot b� said to 'intend' a consequence, even in the legal 

.·,s'ense of intention 1 f he foresees it on 1 y as a very 

;_.emote. risk, or as a hundred-to-one chance or, on the 

,footing that anything 1s possible' 112�= 

'.· 

··: Sriy'mari .agrees with this assessment, opining that "dolus 

. . eventual.is 1s absent if X [the accused] foresees the 

.· possibility only as remote or far-fetched 
. ,, , .' •· .. Markel 

' . . . .  
ampl)fies this point somewhat. Using German authority to 

ex�l�in the requisite degree of foresight, which he regards 

,·_as· >•mpeil ik def inieerbaar en bepaal baar", he expresses the 
;-

. ·. · __ ne·e.d for a knowledge ("kennis") of the particular 

c_ircumstances or risk224• He goes on to point out that the 

k�ow 1 edge to which he is referring 1 s not simp 1 y of an 

· abstract, genera 1 i zed sort== :., nor need it be immediate 1 y 

'directed towards the consequence or result2=0
, but instead 

.it.· _en tai 1 s concrete know 1 edge or awareness of specific 

··circumstances ("konkrete bewuswees van bepaalde . . 

omstandighede ••• ") 2 ::? 7
• 

·.The· .second argument raised is that foresight of a remote 

:possibility ought to be rejected as a requirement of dolus 

ev·en-.t.i.,alis on policy grounds, as this notion is " far t.oo 

·222�:· Burchel 1 and Hunt (n2) 146 . 

. 223 �- _ ,.Snyman .( n3) 199. 

··:224;.> DW Morkel "Die Onderskeid tussen Dolus Eventual is en 
. �sewuste Nalatigheid: ·n Repl1ek'' (1982) 45 JHRHR 321 at 

323, as required by sl6(1) of the German Criminal Code. 

2·i5-�- Ibid. Markel· s example in this regard is knowledge in 
···_,:the sense of "Ek ken my oom". 

'226-� lb.id. To continue the analogy, 
:such knowledge "beteken nie 

_;hierdie oomblik aan my oom dink 

Morkel points out that 
noodwendig dat ek op 
nie". 



wid,e 1,12::::?B 
:·: .. . .  

,unjust results 

and could 
11::229 
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thus lead to anomalous and 

Burchell and Hunt use the example 

of� an. ordinary road user (motorist) to illustrate this 

ar�u���t, pointing out that applying the remote possibility 

mean that every time a person drove his 

,c·a,r, he would have dolus eventualis in respect of some other 

us.er·.· of the road, and therefore he wou 1 d be a murderer 

· should death result from his driving23:1. .  Marke 1 furthers 

the �rgument on the grounds of policy by pointing out that 

it''.•i's the creation of unreasonable risks -that need to be. 

· c�inbated by the censure of society ( and indeed, even the 

punishment of negligence is based on these 

consjderations)�3�. It is Morkel's view that foresight of a 

,Fe,niote pOssi bi 1 i ty can be equated with a reason ab 1 e risk, 

, w.hereas on 1 y actions taken with a concurrent foresight of 

· rea_l, substantial or unreasonable risk should incur 

· 1 ia,bi'l ity:.?33• 

c:on'�ideration, 
< 

. .. 

Therefore, based on this under 1 y ing po 1 icy 

Markel opines that the mere foresight of a 

rem.cite possibility is simply insufficient as a basis for 

int.en tion�34• The argument is further advanced by Morke 1 

-�hen'· he says that: "As die voorsien van n werklik 

. verwyderde moontl ikheid goedsmoeds opset kon daarstel sou 

228� �hiting (n162) 445. 

229· •. : Bu.re.hell and Hunt (n2); 146. Paizes (n162) 642 makes 
.the same point albeit somewhat more guardedly, pointing 

:·.out that to hold the accused responsible in these 
'ci�cumstances would not be "ordinarily desirable". 

230; The learned authors assume recklessness to be present. 

23L'·.'.Burchell and Hunt (n2) 146. Snyman 
, ··that attributing dolus eventual is to 

:circumstances is problematic. 

232;·�orkel (n224) 322-3. 

( n3) 199 agrees 
someone in these 

233/''-JbJ.'d. Morkel cites American, English and German 
�uthority in support of his arguments. 

234 �·. · lbi d. 
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>.di t ·. tot die absurde resu 1 taa t 1 ei da t n per-soon vanwee sy 

_be�ondere insig opset sou kon h� terwyl sy optrede nog nie 

een-s · van die van die redel ike man afgewyk het nie en daar 

die betrokke omstandighede nog nie eens van 

nal_atigheid sprake kon wees nie " 23 =- Markel concludes 

thdt in the light of these considerations, it is preferable 

�.Y · f_ar to 

'p:.o:ssibi 1 i ty, 
•'�· 

require at least foresight of 
-----------··--

the deliberate disregard of which 

in the interests of the community to punish:;?36
• 

a concrete 

it would be 

The·· final argument raised against foresight of a remote 

�pbssibility as a criterion is that such a notion simply has 
,. 

·· rid. u ti 1 i t y in pr act i c e . Paizes states that although there 

�re- statements by our courts at the highest level that 

.foresight of a remote possibility suffices, dolus eventualis 
·-, . 

��� not once been found to be present where the accused has 

-'. foreseen the possibility of the relevant consequence 

(·e\/entuating as slight or remote, but not real237 • Whiting 

exists : _ag re_es, remarking that "a remarkable disparity" 

b�tween such statements and the way in which the courts have 

in fact applied the law238 • Markel in turn considers it 

high1y unlikely that the courts would actually put such 

�t��ements into practice23 9• 

235 .. _ Ibid . 

. · 236 •. ·. Ibid . 

. 237.:·Paizes (n162) 642 . 
.. . ,, . . . · '  

.238. Whiting (n162) 444. 

Citing the dictum in Mini'2 4 •=•, 

�-23.9· .. ·DW Markel Towards a Rational Policy of Criminal Fault 
(LLM thesis, University of Pretoria (1981) 64. 

;•�40-.. Ibid. S v Mini 1963 (3) SA 188 (A) 196 (per Williamson 
, ._ ._. JA) " In attempting to decide by inferential 

reasoning the state of mind of a particular accused at 
_ a particular time, it seems to me that a trier of fact 
··•should try mentally to project himself into the 

posi tio_n of that accused at that time. He must, of 
course, a 1 so be on his guard against the insidious 
subconscious influence of ex post facto knowledge. 
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·Mork·e_l identifies the inherent circumspection of the courts 

>:lest· :-they be guilty of the armchair approach. Morkel 

. _further opines that the occasions when the courts stated 

t�at a .�emote possibility would be sufficient were in fact 

·"isolated instances" which " do not, in fact, establish 

·1he in-f�rence that this is the legal position 11�4J.. The 

·.I.earned author continues this argument by indicating that a 

of such cases, including Horn242 , 

tends to show that the 

_co_ur-.ts, in fact, require a_ r:::.eaL possibility 

vi�w proceeds from the following consideration: 

• 11 It -must be borne in mind that crimes are 
committed in r:eal factual circumstances and that 
'the statements of the courts must be judged or 

·.evaluated in the light of such circumstances 

This 

·Whi;ting calls into question the motivation of the dicta in 

. f�vour of a remote possibility, pointing out that no 

reason has ever been given for saying that the foresight 
'• . 

. r�qui red for dol us even tua 1 is need be of no more than a 

re:IJ)□te possi bi 1 i ty, and one can on 1 y specu 1 ate as to why 

. thts. _v_ie_w should have been adopted 11,249 

24.1 ·� Marke 1 ( n239) 64 n 3. 

242�- R v Horn 1958 (3) SA 457 (A). 

:243; S v Malinga and Others 1963 (1) SA 692 (A) • 

.. 244. R v Th1:bani 1949 (4) SA 720 (A). 

0245. S v De Bruyn 1968 (4) SA 498 (A) • 

. 246. Markel (n239) 64 n 3 • 

. --247 • ·1 bid .• 
,. . ' ·, . 

: 248. Whiting ( n 162) 444. Whiting suggests that the reason 
Jor this view might be related to the issue of a second 

: •-.-·,limb to dolus eventualis. 
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·. In_ :the light of the above considerations, a number of 
jurist� ·have indicated that they are in favour of the 

-,cognitive component of dolus eventualis requiring more than 

a: . remote. possi bi 1 i ty. 

·._ .that· the test should 

Some writers go as far as suggesting 

be related to foresight of the 

proba_bi 1 i ty of harm, rather 
., 

than foresight of a mere 
'possibi)ity of harm occurring249• Pain adopts and endorses 

.•Gianville Williams' 

po�_sibility' 
-� 

should 
view 

suffice 
that 
for 

knowledge of a bare 
· --------

dolus eventual is if the 

·. co,nd,u.ct has no social 
--

will introduce 

balancing 

utility, but the slightest social 

an enquiry in to the probabi 1 i ty of 

harm and a of the hazard against social 

'iB,u,rC:hell and Hunt indicate that foresight of a probability 

·would be a preferable requirement, but in the light of the 

_Ap�e�late Division antipathy towards 'probability', the 
�ini�um degree of foresight required is foresight of a real 

. or : subs tan tia 1 possi bi 1 i ty2 ei . The learned authors opine 

·:that· insistence upon this requirement would confine 

�ntention to a state of mind that can properly be regarded 

·.as · su_ch and keep the dividing 1 ine between intention and 
' ,, 

'.:negligence clearcut ... 112:-2• 

Sny,man, who essentially concurs with Burchell and Hunt, is 

in favour of a "substantial or reasonable possibility" 

�oriitituting the requisite degree of foresight2 e 3• Markel 
,�lsd follows this view, insisting on foresight of a concrete 

·24.9. ____ Whaley (n13) 118. 

250�. Pain (n102) 301, cites Glanville Williams , who is 
/,,·: referring to the Eng 1 i sh 1 aw notion of reek 1 essness • 
. .. , 

\ 

25i-.- Burchel 1 and Hunt ( n2) 146-7 . 

. 252.:\Ibid. 

· 253: •. Snym"an ( n3) 199. 
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.pos.sibi 1 i ty2 =" 4
• Labuschagne also insists on more than a 

'remqte possibility, favouring a requirement of a "reeel-

kon krete .. moon t 1 i k heid 11 :::?:-:- and Whi ting2 =" 7 both 

favour the requirement of foresight of a substantial 

however both authors concede that in certain 

· · spe.c,i f i ed cases, 

:·. su fi:f i ce2 =-e • I t 

foresight of 

appears that 

a remote possibility will 

where it is the wrongdoer's 

'2.54. ;Markel ( n239) 65; ( n224) 323. 

25.5 ., Labuschagne ( n 76) 438-9. 11 Myns insiens behoort die 
voorsienbaarheid deur beide die begrippe 'reeel' en 

: 'konkreet' gekwalifiseer te word. Die bewering kan aan 
die hand van die volgende hipotetiese voorbeeld 
verduidel ik word: el ke motorbestuurder weet dat as hy 

n ander motor by n bl indehoogte verbysteek daar n 
reeele (werklike) moontlikheid bestaan dat hy met n 

.·aankomende voertuig kan bots. Di t is egter nie te se 
dat 'n motor-is in 'n konkrete situasie ('n op-hierdie-

. ·oomblik situasie) noodwendig so n moontlikheid sal 
voorsien nie. Daar kan verskeie redes wees waarom n 
motor-is nie op 'n gegewe tyd die moontlikheid voorsien 
dat daar · n motor van vooraf sa 1 kom nie. Daarom is 

·.··_dit suiwerder om te vereis dat die dader die intrede 
van 'n sekere gevolg of verrig van 'n sekere handeling 
(of late) as n reeel-konkrete moontlikheid moet 

.. voorsien... 11 Labuschagne suggests an important role 
for policy factors limiting and determining the degree 

•: of foresight, when he indicates that II die 
. �oorsieningsvereiste word begrens deur die 
·.·.'(veranderende) eise van n progressief-leefbare 

gemeenskap in 11 Vonnisbesprekings: S v Dladla 1980 
(1) SA 1 (A) 11 (1980) 13 De Jure 164 at 165 . 

. ;2.56 �-. Pai zes ( n 162) 642. 

257. Whiting (n162) 446 . 

. ,:258:·• The learned authors make use of similar examples to 
·.illustrate their arguments. Whiting ( ibid) 443, cites 

the oft-quoted hy pot he ti ca 1 case of the pi sto 1 s: 11 

·A person possesses a number of pistols, knowing that 
only one is loaded but not knowing which one it is. He 

-'takes one of the pistols at random, puts it against 
· another person· s temp 1 e, and pu 11 s the trigger. His 

. ·object is not to kill the other person but merely to 
expose him to the risk of death. If he happens to have 

·'selected the loaded pistol, with the result that the 
other person is killed when he pulls the trigger, will 

.h� be guilty of murder? Superficially it might appear 
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·-p·urpos_e to expose the victim to the risk of death (or, as 

W_hi ting phrases the proposition, "the wrongdoer has dol us 

d_ifectus in relation to the creation of the risk ..• ") 2 �9, 

the �rongdoer will have dolus eventualis irrespective of the 

��emoteness of the possibility= • 0
• 

Having examined the objections to the acceptance of the 

__ fore.sight of a remote possi bi 1 i ty as sufficient for the 

, proof· of dol.us eventual is, and the alternative suggestions 

of fhose wr.iters favouring a more stringent alternative as 

constituting the requisite foresight=== •l., the existing 

;that the answer should depend on how many pistols there 
· were in a 11 , because obvious 1 y the more pis to 1 s there 

·.···were the slighter would be the possibility of a fatal 
outcome. However, the case differs from the ordinary 

'case of killing with dolus eventualis in an important 
respect, namely that here it is the wrongdoer's purpose 

· ·to expose the victim to the risk of death, or, to put 
it another way, he has dolus directus in relation to 

.:·., �the creation of the risk. It seems that a case like 
this should be treated in the same way as a case where 
the wrongdoer has dol us di"rectus in re 1 at ion to the 

.result itself. If so, it should not matter how many 
.pistols there were in a.11: even if there were a 
hund_red pistols, so that he saw the chance of a fatal 

�utcome only as very slight, the wrongdoer should still 
;be guilty of mLtrder Whiting takes this example 

,::from Williams (n109) 59-60, who cites it as having been 
�u�ed by the English Criminal Law Commissioners of 1833, 
:.whose opinion is reflected above. Paizes (n162) uses 
substantially the same example, except that he refers 

···-to the number of chambers in a revolver instead of the 
�umber of pistols (at 642-3) . 

. 260.· Ibid.· Paizes (n162) 642. Whiting qualifies the 
requisite foresight by introducing the question of 
social utility at 446 n 13; where the act 

/involved i-s--without social utility the accused 
'">.will be held ·liable, even if his foresight was only of 
· a remote possibility, where he consciously created the 

, r
1
isk. 

: i';'"_ 

>261. _.For a comparative view in respect of Zimbabwean law, 
.see: G Feltoe "States of Mind in the Zimbabwean Criminal 
_Law" (1985) "7 

·-' Zimbabbit= I a1ti1 Be�iE'bl 16, and a_ G11 i de :t □ 



:authority in favour of foresight of a remote possibility may 
- -be_ examine_d. It is however instructive first to assess, in 

·•·_turn,. the validity of each of the arguments raised-�gainst 
· t-he · "r.:.e:m.o_ti_J'.:10S s i bi 1 it y notion . 

, 
, 

Des�ite �he doubts raised above whether foresight of a 
jf�m6te- possibility could be classified as a species of 
_foresight at all, it is submitted that there can be no doubt 
·tha_.t Erigers is correct when he states unequivocally that 

II 

. . .  '(t)o say that foresight of a remote possibility is not 
fore_sight is straining both 1 anguage and 1 og i c ":.:e:.: To 

.borrow a phrase from Glanville Williams, to say that 
foresight· is not foresight, is simply an "abuse of 
l'.anguage". It is further submitted that writers such as 

'Bu.rc:h.el 1 and Hunt and Snyman err in excluding foresight of a 
- ·remote possibility from the ambit of dolus eventualis. A 

��ucial distinction has to be drawn at this point: where an 
··accused foresees the possi bi 1 i ty of harm, however remote, 
and consciously and in good faith rules out the risk of such 

._ a co_11s.equen ce occurring, he cannot be held to have intended 
-th�- -_c_onsequence if it occurs. By ruling out the risk in 
this'ianner, the accused has no foresight of the consequence 

_-._;oi::curr ing, and thus cannot in tend its occurrence. He can 
'however be held liable on the basis of negligence where his 
··standar_d of conduct deviates from that of the reasonable 

On the other hand, it follows that where an accused 

"Zimbabwean Criminal Law (1989), where at 5, the learned 
author favours foresigr,t of a "real" possibility. 

__ 262.: KAB Engers "Dolus Eventualis - Which Way Now?" (1973) 
R�sponsa Meridiana 219 at 223. 
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-�2�3-;Examples of cases the courts made a finding of 
negligence although the accused had had subjective 
.f·oresight of the possibility of the harm occurring 
·include: R v Hedley 1958 (1) SA 362 (NJ; R v Tsutso 
1962 ( 2) SA 666 (SR) ; S v Fernandez 1966 ( 2) SA 259 

:,::>(A); S v Qumbella 1967 (4) SA 577 (A); S v Le Roux 

· ·· 1969 ( 3) SA 725 ( T). 



the possibility of harm, however remote, foresees 

· i::on t i"nues to act, despite such foresight, then he 

and 

is 

·responsible in law for the consequence occurring, because he 

�nf�nded such a consequence. As mentioned above, such 

:_,intention· is not identical to "intention" in its ordinary 

sense, but is by its very nature a form of intention 
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punishable by legal sanction264
• The accused's conduct is. 

b 1 ame.worthy because he foresees the possible harm and 

actepting that it might (possibly) occur, he chooses to take 
. . . 

a ·chance that such a consequence will not follow, instead of 

. _abstaining from his proposed 

of ·. the possibility may 

course of conduct. 

be relevant to 

Remoteness 
. .  ·•·--:-:--_ extenuating 

ci rcumstance_s and punishment (blameworthiness), but ··~ in 

'pr=-fnciple, it cannot affect criminal 1 iabi 1 i ty :, the accused 
/ ·r, �---

cons_ciousl y chose 

has a 

however �emote, and so 

"callous disregard"20� for the 

_.pos_sibility of the harm occurring and a concomitant direct 

·. intention to bring 

. circu·mstances arise266 • 

. 

. . 

about the harm should certain 

Morkel's insistence on a concrete knowledge of awareness of 

'specific circumstances will be discussed in more detail 

b�low�� 7
, but following the above line of reasoning, it may 

_be submitted 

faresigAt of 

that if 

a remote 

Markel is attempting 

possibility from the 

to exclude 

ambit of 
· ·k-.now.l edge required for dol us even tua 1 is, by his emphasis on 

-------

the·"concrete" nature of the knowledge, then he is mistaken, 

;an the same basis as Burchell and Hunt and Snyman are. 

264. Such an intention falls within the ambit of intentional 
action (20ff above). 

0265; Van Niekerk (n56) 140. 

266� · Ibid. 
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'The:s.ecorid (policy-based) argument against acceptance of a 

:remcite possibility 

"anomalous results 

raises the spectre of injustice and· 
11266 It is instructive to adopt the 

same.example cited above, that of the ordinary road user 

(motorist), to deal with the issues raised by this argument. 

A,l though the prospect of thousands of potential murderers 

behind the wheel (who, despite having faint misgivings about 

.their- conduct, . . 
. . '. .· 

can hardly be described as calculating 

killers) is rather alarming, this potential mass liability 
•. . .. _ . .  

must . be seen in context. First, the caveat mentioned 

abov:e269 regarding ruling out of the risk bears repeating -

.. where a remote possi bi 1 it y is foreseen and then discounted, 

the're can 
.. - ; ,_ . . 

: i:onscious 1 y 

be no foresight. 

chooses to take 

It 

the 

is 

risk 

only 

of 

where the accused 

the harm occurring 

.t�at dolus eventualis may arise. 

e�ph,a:sized _that r_nere foresight of a 

However, it must be 

remote possibility does 
. .. 

-- ----, 

n�t hecessarily entail liability on the basis of dolus 

even'i:ua 1 is� 

· �ol l,ows: 

Loubser cogently deliniates this situation as 

II ... verder kan ool<. betoog word dat indien selfs 
die geringste mate van moontlikheidsbewussyn 
�anspreeklikheid kan meebring, niemand dit 
byvoorbeeld met n motor op straat durf waag nie 
indien hy bewus 1s van die statistiese moont­
likheid van dood of besering in motorongelukke en 

: horn daarmee versoen n ie. Die an twoord hi erop is 
iegter ·. da t moon t 1 i k heidsbewussyn ten opsig te van 
die bepaalde omstandighede van ell<.e geval vereis 
word en dat geen hof opset sa 1 aanvaar bloat op 

·.·:··grand van n voorafgaande bewussyn van,. en 
onversk i 11 ig he1d J eens, n abs trak te stat is t iese 

.moontlikheid van skade of besering nie " 270 

:268; �urchell and Hunt (n2) 146. 

269\:128 .above. 
1 ·.• . 

27.0>,Loubser ( n57) 141. 
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A.further important limitation is that the consequence must 

be· un lawfu 1 per se and that it must occur with � -12□w 1 edge of . 
'� 

unlawfulness, at least in the form of dolus eventualis271 • 

The argument that foresight of a remote possibility is 

si�ply never applied as a criterion in our courts (despite 

the authoritative statements establishing it as such in the 

case law), and thus serves no practical utility is an 

i�portant criticism. Certainly, if this argument were 

v�lid, the imposing academic debate surrounding the required 

degree of foresight for dolus eventualis would be largely 

irrelevant. However, it is submitted that this argument too 

.can be rebutted. . Never the lgss,, Marke 1 · s iden ti f i cation of 

the inherent circumspection of the courts in dea 1 ing with 

the entire guestion of foresight272 is, it is submitted, 
-�-•-· --~ •.. · - - . �- ... ---------, 

"-.basi ca 11 y sound. . The caution of the courts is born of the 
: �--..,.__;_-· .. 

desire not to impose ex post facto, "armchair" reasoning 

upon the facts of a case. This trend is to be wel corned 

insofar as it serves as a constant reminder to the cp_�s 

not .' to impose an ex tr insi c 1 og i c in dea 1 ing wi.th---the 
§Ii) -�-

. i;nferential reasoning r�q':Aire_d to prove foresight. However, 

.it.·. is further submitted that this reminder to the courts 

shoGld not be allowed to obscure the principled scientific-

legal approach by excluding foresight of a remote 

�ossibility from the consideratibn of the courts on policy­

based grounds. 

There have also been criticisms IP.veiled at the jurists who, 

in : · er i t i c i z in g the accept an c e o f a remote poss i b i 1 i t y , s tat e 

.th_at foresight of something more than a slight possibility 

271.· .FFW Van Oosten "Dolus Eventual is en Luxuria 
Stuiwer in die Armbeurs" ( 1982) 45 THRHR 183 
See 165ff below for a discussion of the 
knowledge of unlawfulness. 

272� See 124 above. 

Nog n 
at 193. 

issue of 
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is.· . r,equi red for dolus eventualis273 • Van Oosten has 

criticizeo the views of Burchell and Hunt, who opine that 

only · foresight of a real possibility suffices as a 

·, requ{remen t for dol us even tua 1 i s274
, on the grounds that 

�ccording to the viewpoint of the learned authors, even if 

•the accused has reconciled himself to the result occurring, 

.�here would be no dolus eventualis27 �, and at most the 

accused would incur liability on the basis of luxuria-;;::70 • 

Write'rs such as Snyman are subject to the same criticism in 

r�qu�ring a reasonable possibility-;;::77 once again the 

-�;ccused with foresight of a 'unreasonable' possibility, who 

�had reconciled himself to the possibility of the risk 

�icd�ri�g would escape liability for intentional conduct279
• 

A further pertinent criticism is that al 1 the terminology 

to describe foresight of greater than a remote 

possibility is subject to interpretation and is consequently 

somewhat vague279
• Terms such as "real". "reasonable", 

concrete" and "substantial" are all relative terms, 

, "273. The views of these jurists are reflected above at 125-
.7. 

274: Burchell and Hunt (n2) 146. 

275� �van Oosten (n271) 189. 

276� Burchell and Hunt hold that 
�ossibility of harm occurring 

:between dolus eventual is and 
( luxuria). For a discussion of 
below. 

277. Snyman (n3) 199. 

the remoteness of a 
is the dividing line 

conscious negligence 
this view, see 211-4 

·278. In terms of Snyman · s theoretical framework, conscious 
negligence is not distinguished from dolus eventualis 

·6n the basis of foresight, but instead on the basis of 
volition. Conscious negligence would therefore not 

:automatically follow. See (n670) below. 

· 279� Such terms incorporate value judgments and are 
therefore inherently vague and open to interpretation. 
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subj�ctively defined by the person using them. It is 

therefore well-nigh impossible to describe exactly what the 

co.ntent of a possibility, which is greater than a remote 

ppos_sibi 1 i ty, entails. Furthermore, 

"slight" and "remote" 

even terms such as 

are subject to 

i_h_terpreta t ion, making di st in ctions between the "more 

-'probable". and the "less probable" sets of terms rather 

h.azardous. It is submitted that the simplest solution would 

be to accept that foresight of any possibility suffic_e_s__for 

dolus eventualis280
• 

2·so.; This solution remains somewhat simplistically phrased 
in this form, and should not be accepted without some 
qualification. The content of such foresight is 
�isc0ssed below at 339-348. 
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It.'· is now necessary to examine � the _case law _ __):□ assess the 
va1·{6ity of the arguments of those who plead for a foresight 

.req�irement greater than a remote possibility . 

. Sinc.e. 1958, 
th_e case of 

when it was finally authoritatively settled in 
Horn2s1. that foresight of a possibilitY. was 

:, ' 

:sufficient to constitute the cognitive element of dolus 

-_�ventualis, there have been a handful of cases which have 

b�e� cited as authority for foresight of a real, re�sonable 
�---___..., 

or substantial possibility282 • 

:The first set of cases to be analysed are those requiring 
foresi.g ht of a "LE?asonab 1 e possi bi 1 i ty". The ear 1 iest of 
.these -is Suleman283

• As stated earlier, the preference of 
-�6i�es, J (as he then was) for this terminology is difficult 
•t□ reconcile with his later judgments which established the 
concept of dolus eventualis and, 

. �.. . " 

le�rned judge's unequivocal 
.P□ssibility284• The learned 

more particularly, with the 
acceptance 

judge's 
of a remote 
insistence on 

281 • R v Horn 19 58 ( 3) SA 4 5 7 ( A ) . 

282. As mentioned above, at lllff, there have been a few 
,cases which have suggested that foresight of a 
probability was required. The only explicit authority 

·,; amongst these is the Rhodesian case of Nabena 196 7 ( 3) 
· .. SA 525 ( R) 527, which simp 1 y ex presses the foresight 

requirement as one of probabi 1 i ty, without citing any 
... ,a:uthority for this view. The cases of Sikunyana 1961 
:•(3) SA 549 (E), Nawena 1962 (1) 896 (FC), and Ntuli 

:�-; 1�62 (4) SA 238 (W), express the foreiight requirement 
· . as Ill i ke 1 y". However, not one of these cases prov ides 

,any strong authority for foresight of a probability. 
- Sikunyana and Mawena simply apply the case of Valachia 
1945 AD 826, which was decided before the seminal 
decision of Horn, and are therefore somewhat ambiguous 
(as is the use of "likely" in Valach.ia itself). The 

··confusion in Ntul i has a 1 ready been referred to above 
(at ( n200)) . 

' .. >:·: 
2ij3:: 1960 (4) SA 645 (N). 

284. In cases such as ..S_-✓---�i.r.:i-i'... 1963 ( 3) SA 188 (A) 191 and S 
y___pe Bruyn 1968 (4) SA 498 (A) 510. 
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"r�asonab le possi bi 1 i ty" in this judgment becomes even more 

cited as niysteriou.s when Thi bani28
'1:!o and Nsel e280 are 

·- autt:ior i tY, as both cases provide unequ i voca 1 authority for 

f'or,es.ight of a 

c:_onsiderations, 

remote possibility. In the 1 ight 

regarded as 

of these 

strong 
_,_ 

--� � -

Suleman cannot be 

,:a,uthority for the view that a more substantial degree of 3/(-­

.. fo�esight is required for dolus eventualis. 

·_ The, n�xt important case requiring foresight of a ''reasonable 

possibility" is that of Tazwinga287• Bead 1 e CJ cites (at 

5.9.L) · the cases of Du Randt2sta and Nemashakwe2 e�, both of 

·which· ·required foresight of "some risk to life". The 

-iearned judge then proceeds to accept in the next breath 
' . . . . 

·that the requirement is appreciation of "a reasonable 

possibility of risk to life"29•:• . There is however no 

indication of how the learned judge established this 

::r.eqlii remen t f ram the authority at hand. This is significant 

���aus� the other cases which provide some authority for the 

.'lre·a_sonable possibility" proposition in actual fact simply 

·follow · Tazwinga. In John291 , for example, the court merely 

-cites_. Nemashakwe292 (which required foresight of some risk 

·to:. 1_ if e' ) and Tazwinga293 , without further examining the 

-285 1949 ( 4 ) SA 720 (A) . 

-•286.' 1955 ( 2) SA 145 (A) . 

- 287·. '1968 ( 2) SA 590 (RA) . 

288,. '.1954 ( 1 ) SA 313 (A) . 

--289�.·-_- 1967 ( 3) SA 520 (RA). 

·. 

'290-. :, At 591. 
. .  

291. 1969 (2) SA 560 (RA) 565. 

<292�,.-1967 ( 3) SA 520 (RA) . 

·2_93. 1968 ( 2) SA 590 (RA). 
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,issue, whilst in Ushewokunze:2 94
, Beadle CJ simply cites the 

relevant portion of his own judgment in Tazwin9a2•� as being 

a :synopsis of the current state of the law. 

Th�solitary case requiring foresight of a substantial risk 

·,is. that of Steenkam{F 90
, which does not examine the question 

of· the degree of foresight at all. save for the adoption, 

wi'thput comment, of the "substantial risk" phraseology. 

Last�y there remains a set of cases which require foresight 

Of· 'a , re�i2oss_ibi l i ty. The 
. 

-� . 

case of Ushewokunze:2 97 is the 

fir�� of these. Beadle CJ accepts both "reasonable 

,Po�sibili:ty"298 and "real possibility" 299 as valid terms .1n 

·,his ,,·judgment, indicating some equivalence between the 

However, in respect of the foresight of a real 

. poss·ibi 1 i ty, the learned judge cites the submission of 

as authority that knowledge requires actual 

fo���lght of the real possibility in the circumstances. In 

the.· case of Os ti· 11 y3 •:u., the 1 earned judge indicates that 

. . .  ·. to prove legal intention it must be shown that a 

294 •. 1971 (2) SA 360 (RA) 363 E-H. Engers (n262) 222 

295. 

observes that this dictum relates only to "special 
intent" crimes. 

, 1968 ( 2) SA 590 (RA) . 
. .  

'296 •. 
' ,, 

1960 ( 3) SA 680 ( N) • 

.297. 1971 ( 2) SA 360 (RA) . 

298. At 363 E-H. 

29,9. 'At 364 8-C. 

300".,;' At 364 A of the judgment: In short, therefore, it 
is submitted that X has 'knowledge· if he actually 

<foresees the real possibility that the goods have been 
·stolen, and he nevertheless receives them, whatever his 
motive for abstaining from further enquiries and even 
though his suspicions cannot be characterised as 

· .. ".be 1 {e.f" 

30L '.1977 (4) SA 699 (D & CLO). 
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, C  

:r-e<a'l '-possibility of tr1at consequence resulting was foreseen 

As. author-ity for- this pr-oposition, the learned judge cites 
It is instr-uctive to note that 

B��chel.l and Hunt cite the cases of Ushewokunze and Ostilly 
, , 

as· author-i ty for- the pr-oposi tion that for-esight of a r-eal 
:possibility is r-equir-ed for- doJus eventual.15�"-' 4

• However- in 
e_ach' of these cases, the lear-ned Judges wer-e r-ely,i.o.g __ for-
th�ir- author-ity on Bur-chell and Hunt. It follows ther-efor-e 
that in effect, in citing Ushewokunze and Ostilly as 
��thor-ityi Burchell 
auftior-_i ty. 

and Hunt ar-e r-elying on their- own 

Th,e:•final case which may be cited as authority for- the "r-eal 
possibility" view is that of Noodie3 ':ib, a case of fraud, 
whic:h, simply accepted the need for- a "r-eal" possibility 
without r-efer-ence to any other- authority, and in 
fo 1 i ow'ing · ter-ms: 

•"· " ·, ' ' •' � 

such intention [intention to defr-aud] is 
proved if an accused per-son knew that there was a 
possibility that his cheque would not be met, not 
mer-ely a r-emote possibility but a r-eal possibility 

302. At 728 DE. 

the 

303. "At 728 E. It is sufficient if the accused, having 
: f'or-eseen the r-eaL_-possibility of the existence of the 

' , --------· 

·c·ir-cumstances in question, never-theless per-sisted in 
.tiis conduct ir-r-espective of whether- it existed or- not 
. ·· . .  

304. Bur-chell and Hunt (n2) 
·6� consequences and at 

cir-cumstances. 

305�.i983 (1) SA 1161 (C). 

306 •. '-At 11628. 

at 148 in r-espect 
158 in r-espect of 

of for-esight 
foresight of 
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. It mc:1y therefore be concluded that the casuistic authority 

·fcir the proposition, that foresight of more than a remote 

po.�si_b.ility is required for dolus eventualis, is somewhat 

·1i�ited, and in a number of respects tends to be confusing. 

None·. of the important Appellate Division judgments 

supporting foresight of any possibility are mentioned or 

di'.stinguished from the above cases in the judgments handed 

down �Y the courts. Furthermore, there has been no attempt 

in the case 1 aw to provide an argument in favour of the 

a.cceptan ce of a rea 1 poss i bi 1 i ty as the standard for 1 ega 1 

·intention in South African criminal law, and in the majority 

�f cases the requirement seems to be postulated on the 

st.r.ength of no more authority than the "regsgevoel" of the 

p�rticular judge in question307 
• 

. lri• .order to further assess the relative weight of these 

ca�es it is important 

reg·ar"ded as providing 

to contrast 

authority for 

them with the cases 

the acceptance of 

foresight of a remote possibility as sufficient for dolus 

eventual is. Morkel's contention that upon closer scrutiny, 

it i:an be seen that the courts in fact require a real 

.307. It is possible that these judges may have been 
influenced by the theoretical discussion of dolus 

eventual.is in other legal systems. In Continental 
.� ·1egal systems, such as Germany, there are two theories 
.·.'of do.lus eventual is: the "consent theory" 

(Einwilligungstheorie) and the "probability theory" 
(Wahrscheinlichkeitstheorie) The former requires 
foresight of the possibility of harm, and that the 
actor "takes the consequence into the bargain"; while 
the latter focuses on the degree of probability of the 
h.arm as perceived by the actor: where he is 
"confident" that the consequence will not occur, there 

, ._,. 

,is negligence, where he "expects" that it will occur, 
there is dolus eventualis. See H Silving Criminal 

· Justice Vol II (1971) 684-6. It appears that the 
· ·proponents of the "real possibility" test have been 
,··influenced by the approach embodied in the 

f �ahrscheinlichkeitstheorie, while the Einwilligungs­
.theor ie approach has prevailed in our 1 aw. A detai 1 ed 
discussion ot these approaches in the European context 
is however beyond the scope of this thesis. 
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possibility and that the cases ex pressing the view 

that' a remote possibility suffices " ... do not establish the 

i�fe�ence that this is the legal position " ·
3 •:•s, deserves 

clos.er examination. The cases of !__h_l:_,ban1, }-lorn, f"/alin9_� and 

pe B,ruyn3 ':'9 are cited as examples 1n this regard by l"lorkel. 
) 

Schreiner JA in Thi ban:i, in discussing the question of 

f.oresight, attempts to give substance to the 

· like.lt" 3 1 0, as used in the case of Valachia311 • 

term 

The 

.lea�hed judge points out that the term is potentially 

�6nfusing and misleading312
, noting the court's cautious 

response to this prob 1 em in Va 1 a chi a313 • Schreiner JA then 

proceeds to affirm that foresight of a mere possibility 

for 

significantly; 

legal intention314 • before stating 

(f)ollowing the example set out in 

Va1a·ch1.·a,s case (Joe cit) I shall add that provided the 

requisite recklessness is present it may even be correct to 

�ay ·that realisation of the possibility of death resulting, 

308 •. Markel (n239) 64. 

309. Thi bani 1949 ( 4) SA 720 
.. Mal inga 1963 ( 1) SA 692 

(A), cited ibid n3. 

·310 �:. At 729. 

(A) ; 

(A) ; 

Horn 1958 (3) 
De Bruyn 1968 

SA 457 (A); 
( 4) SA 498' 

311 •. 1945 AD 826 at 831. 
m1;1rder- cases. 

Both Thibani and Valachia are 

312.· As Schreiner- JA observes in respect of the use of 
"likely": it is an elastic word, which may lead 
to misunderstanding unless its meaning in the context 
is explained " (at 729). 

313. " it may be that something less than this in certain 
respects will amount to murder (at 831, cited in 
Thiban.i at 729). 

314. " I do not think that it would matter whether- he 
thought that death would very probably result or 
whether he thought that, though reasonably possible, it 

, w.ou 1 d very pr-obab 1 y not r·esu l t ... " (at 729) . 



even as a remote chance, would suffice At no stage 
does the l�arned judge allude to the necessity for a higher 
degr,e'.e of foresight ("real"), and alth,□ugh the statement of 
·:the, · learned judge is ob1 ter-, it never-the less is strong 1 y 

. . . . , 

· per·suasive in favour- of a remote possibility�-1.-=>. 
� -- ----�-

· Th� next important case to be considered is that of 
261-;j,3. Regarding the issue of degree of foresight of a 

-possibility, Van den Heever JA does not make any significant 
-�□nt�ibution to the debate, although the learned judge 
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r_ea.ffirms that f.£:e_s_i9ht of a possibility suffices for dolus 
_eventual i 53 1.e. ·However, 

- · concurring judgment states 
Schreiner JA, in 

(in discussing 
a 

the 
separate 
case of 

Ga/nsworthv) 3 1. 9 11 
.. , provided that the risk must have been, 

.. arid:,_ therefore, by inference was, present to the mind of the 
accused, ·and provided that he was reckless whether or not it 
m:3_tu-,red in death, I do not think that the seriousness of the 

Although, once again, the learned 

· 315. Ibid 729-30, although on the facts the learned judge 
·_finds " it is not necessary for- present purposes _to 

go to that length .•• ". 

316_. All Appellate Division obiter dicta have strong 
persuasive value. As JTR Gibson points out in Wille's 
Principles of South African La.bl 7ed (1977) B, although 

'obiter dicta are not binding on other courts. if 
made by an eminent judge they are most va 1 uab 1 e as 
reasoned statements, and they may ver,.,:-;:�E:'\11 influence 

· the courts on a later- occasion ••• ". -� 

· 3·1 7 . 1 9 5 5 ( 2 ) SA 1 4 5 ( A ) , a 1 so a mu rd er case • 

318· .. At 152 11 • • •  In the circumstances the inference seems to 
me inescapable that appellant must have foreseen the 
possibility - even the probability " of the result 

·_occurring and that "... he was reek 1 ess whether or not 
·this foreseen possibility materialized 

319j R v Garnsworthy 1923 WLD 17, cited at 147. 

320� At 148, the learned judge refers to the case of Thibani 
1949 (4) SA 720 (A) at 729 as authority for this 
statement. 
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judge's statement is clearly ot,iter, the strength of the 

persuasive authority of the dictum cannot be disputed. 

Th�. tase of Horn is widely regarded as the case in which it 

w�s finally unequivocally decided by the Appellate Division 

that f<.?resight o_:f ____ � .. pgssil::Jil1tx constituted the cognitive 

,el.ement of dolus eventualis32J.
. In this case too, two 

·separate concurring judgments were de 1 i vered. Beyers JA 

·examines the decided cases dealing with intention to kill, 

i_ncluding Valachia and Thibani==· 2 =, and concludes that in 

the risk to life was real and 

. subs tan tia 1 one which, unquestionably, was likely 

to'r_esult in death ... 11323 and that the expression 11 • • •  some 

. risk to 1 i fe involved arose in this context 32 4
• The 

le�rned judge then turns his attention to the case of Nsele 

· .. an_d cites the obiter dictum of Schreiner JA32 =--, opining that 

this statement II enlarges upon the question of risk 

After considering the case at hand in the light of 

the.se dee i sions, Beyers J A con c 1 udes that 11 there are two 
. . . 

essential elements in the enquiry, namely ( 1 ) an 

a�pieciation by the wrongdoer that his act entails a risk to 

life, and (2) recklessness on his part whether death ensues 

· or not and further that neither of these elements 

321. R v Horn 1958 (3) SA 457 
JG· s s ta,:t_E?(IH�.'n ts at 466-7. 
144. 

(A), particularly 
See Burchell and 

Van 
Hunt 

Blerk 
(n2) 

322. R v Valachia 1945 AD 826; R v Thibani 1949 
(A), as well as R v Sofianos 1945 AD 809; 

.195.3 (2) SA 561 (A); R v Du Randt 1954 (1) 
at 462-4 of the judgment. 

323. At 463. 

3.24. Ibid. 

325. R v Nsele 1955 (2) SA 145 (A) 148. 

326. At 464 . 

. 32.7. At 465. 

(4) SA 720 
R v Huebsch 

SA 313 (A); 
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�ere proved by the State in this case. It is difficult to 

extr�ct any guidance regarding degree of foresight from this 

di_c:tum, as the phrase "a risk to 1 i fe" is somewhat 

however it is significant that the learned 

•ju_dge,· in coming to his decision, states the following: 

/ '.'· .·• But, that is not to say that a person who does foresee 
. . 

. 

. � riik of death is entitled, 

1�.�::�e: ch
�,:�:· 

and, as it 

It is submitted that this 

because the risk is slight, to 

were, gamble with the life of 

statement indicates that the 

lea:rned. judge accepts that foresight of _a slight possibility 
. . . --�· -

Is.:sufficient, where the accused "takes a chance", to 

con!5titute criminal liability on the basis of dolus 
. � . . ' 

eventual is. Van Blerk JA, in dealing with the question of 

degr_ee of foresight, it clear II actual 
" of 

makes 

a possibility 

that 

is required33'::>; 
. ,  

furthermore" .•. the more likely death was, the stronger is 

the {nference that he in fact appreciated the risk to life 
II 33J.. Al though the learned judge does not attempt to 

quantify the "possibility" of which he speaks, it is 

significant that there is no attempt on his part to ,limit 
,.-.-:"-··" 

such a _concept to a "real possibility". 

Markel cites l"/alinga'332 as authority for the view that a 

re�ote possibility suffices. There is however no explicit 

suppo.r.'t for this notion in the case, a 1 though Ho 1 mes JA 

fo 11 ows the 1 ine taken in Horn in requiring foresight of a 

328·� 1.14 above. 

329. -At 465. 

330 ... A.t · 466. 

331�·At --467. It is submitted 
statement is an a.c_c_e_p,tan ce of 

:: .. : s·�_ffi.cient for t_he purposes of 

that implicit in this 
a remote possi bi 1 i ty as 
criminal liability. 

332,�. i963 (1) SA 692 (A), cited in Morkel (n239) 64n3. 
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possibility, the r-emoteness of the possibility being 
r�levant to the subjective question of for-esight ther-eof333

• 

On.ce again, it may simply be noted that the court makes no 
a t t,e mp t t O I'" e S t I'" i C t f O I'" e S i g h t t O a I'" ea l po S S i bi 1 l t y . 

. ,The .. case of Nini334 a 1 so dea 1 t with the er ime of murder: 
�t�� appellant stabbed the deceased, but the knife only 

pen_etr-ated thr-ee-quar-ters of an inch into the body of the 
.d.ec�ased. As a r-esul t of the stabbing, the deceased died 

: som_e .ten days later. On an appeal fr-om a murder conviction 
· to the Appellate Division, it was found by the majority of 
the .. court that the accused did not have the r-equisite 

· foresight in order- to have intent to ki 11, and that the 
murde� conviction had to be set aside. Williamson JA 

·:d,eliver-ed the judgment on beha 1 f of the major-i ty of the 
The judge used the phrase 

. appr-_eci ates 
lear-ned 

might in assessing the degree ot 
.. foresight:'!.' 30

• This phr-aseology clear-ly is simply equivalent 
·to possi bi 1 i ty3

·.!'
7

, and does not favour the real possibility 
ther-e is an indication that As in all cases wher-e 

· f_oresight of a mer-e "possibility" sufi'ices, without any 
fur-lher- quantifying adjective, there is an argument that 
such .. a formulation favour-s the acceptance of the r-emote 

333. At 694 G-H. Horn 1958 (3) SA 457 (A) is explicitly 
·cited as author-ity for- this pr-oposition. It may once 

.again be submitted that this constitutes an implicit 
acceptance of the sufficiency of the for-esight of a 

• .. remote possibi 1 i ty for- the pur-poses of criminal 
liability. 

334\ · 1·9.63 ( 3.) SA 188 (A) . 
.< 

335�· Steyn CJ and Wessels JA concur-r-ing . 

. 336� At 192, 196. 
. - . . . 

· 337 ... ,This seems evident at 196 " In this case, I am not 
concer-ned that an ignor-ant Bantu must necessar-ily have 
known that death was a possible r-esult of the wound he 
was inflicting on the deceased". 



:possi·bility line338
• A remote possibility may be remote, 

it remains a possibility. Similarly, the II 

appreciates might formulation favours the 
acc.eptance of any possibility which is appreciated; a 

·. pers.on who appreciates that a remote possibility may 
;potentially result has foresight of such a possibility. 
,The minor�ty judgment of Holmes JA is rather more direct in 
.i 'ts appro.ach, and its favouring of the remote possi bi 1 i ty 

,:_line.. At 190, the 1 earned judge sets out the requirement of 
: foresight simp 1 y as II foresees the possi bi 1 i ty 11, however at 
:,1'9i, o'n the facts of the case, the 1 earned judge, in finding 
<the a�cused gui 1 ty of murder, states the f o 11 owing II In 
.. 't.hese circumstances it seems to me that, as a matter of 
Jo�ic and robust common sense, the only reasonable inference 
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is \hat the appellant did foresee the possibi 1 i ty, even_i.i.., 
_ ,_ . slight, of death resulting from what he was about to do and 
.,:-�---�-----

.,--··• was ·. doing II 

'�----�--=-=-"-� 

Although this dictum arises 
·· dissenting judgment, it nevertheless constitutes 

.. au�hority for the remote possibility approach. 
_Marke.I's final example of a case favouring a 

from a 
strong 

remote 
.possi_bi 1 i ty, which, in his view, does not however es tab 1 i sh 
the inference that this is the legal position, is the case 

: .. □f.:�. Al 1 three judges in this case agreed on the 
;,r_esult. or-:- the appeal against a conviction of murder in the 
'.Tr;���vaal Provincial Division, confirming the conviction of 
>thk' first appellant, and altering the verdict in respect of 
��e··second appellant to culpable homicide340

• 

. 
. ', 

. 

338.:·As Engers (n262) 222 points out 11 • • •  the very fact that the cases speak of foresight of a 'possibi 1 i ty' rather than a 'probability' is an indication that even a ver_'t remote possibility is sufficient 
: �':,. -- . _ _.._. � - --- ___ ,,.___� 

339·. De· Bruyn 1968 ( 4) SA 498 (A). 
:-340� The facts of this case may be briefly summarized as · ·.fol lows: "The first appellant wanted to 'teach the · .. deceased a lesson . With the help of the second 



Howe�er the court was not in agreement on all the relevant 

. · i.ss 1:1es, · and each member of the court deli ve,�ed a judgment . 

. Van Bl erk. JA merely refers to foresight of a possibility 
. ,  ---, .. .....,,..,, 

··("moontlik") as a requirement, but does not attempt to 

· 'd.escribe such a possibiity in any detail341
• In contrast 

.Ho 1 mes JA enters in to a broad discussion concerning the 

.n_a ture of dolus eventual is and its relationship to 

_.ex�enuating circumstances342
• The learned judge leaves the 

.reader in no doubt whatsoever concerning his views on the 

de�ree of. foresight required to constitute dolus eventualis. 

O.isc:::ussing the requirements for dol us eventual is ( on page 

.. 510 _of the judgment), he uses the phrase "howev�__c__re_mo�!"" no 

.. fewer than three times in re 1 at ion to subjective foresight 

'of · the possi bi 1 i ty, thus emphasizing that foresight of any 

.possibility will suffice for legal intention. Holmes JA's 

st�t��ent at 511 adds further weight to this view: if 

ail accused were to admit that he foresaw the possibility 

of· death, on the footing that anything is possible, that 

-�oJld contribute to a conviction for murder 
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The j�dgment of Rumpff JA takes issue with Holmes JA's views 

on .extenuation, concurring with the judgment of Van Blerk 

J_A. As far as the question of degree of foresight is 

concerned, this judgment has been identified by some 

·:commentators as indicating that the learned judge favours 

fbresight of a substantial possibility above foresight of a 

r:.ernote poss i bi 1 it y·343
• This has been inferred from Rumpff 

ap�ellant he struck the diminutive deceased to the 
ground and kicked the deceased· s head with his shod 
foot". (PJ Visser and JP Vorster General Principles of 

· ··Criminal Law Ibr□uob the CasPs 2ed (1987) 358). 

34L 

342 .. 

. At 499 

At 509 f f . This 
:exceedingly valuable 
.. eventual is. 

discussion 
in clarifying 

1s obiter, but is 
the nature of dolus 

343 .. Visser and Vorster ( n340) 364. 
· � .. Hunt ( n 2) 146 n 174. 

See also Burchell and 
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. ·.J A .. s · des_cr i pt ion of dol us even tua 1 is in the case of murder 

·as·;-0' ... die wete dat die dood kan intree en n aanvaarding 

van daardie gevolg However, it may be submitted 

tha:t this de·f inj_ tion does not necessar i 1 y t av our t oresig ht 

bf. a real possibility. "The knowledge that death could 

.o c cu r " ( my tr an s 1 a t i on ) i s some w ha t am b i v a 1 en t , as even a 

·reniote possibility could conceivably occur. To have 

kb�w1edge of a possibility, as we have seen above, does not 

imply ·that such a possibility must necessarily be of a 

"·su.b_s tan t.ia 1 na ture�= 4
�. 

Th°e _next important case concerning foresight of a remote 

.'poss'ibility is that of Fick346 • Harcourt J rejected a 
--� 

.. submission by counsel for the appellant that before an 

could be established there . inference of intention to kill 
.had \to be proof of foresight of a rea 1 

possibility in the following terms: 

or reasonable 
-···----

The requirement, as I appreciate the law, 
�oe� not incorporate the adjectives which Mr Roux 
would wish to attach to the word 'possibility· as 
indicating what must be foreseen by an accused 

·person. As I appreciate it, what must be foreseen 
is that there was an appreciation on the part of 
the de cuius that the injury, which he intends to 
'int 1 ict on another may cause death, and that he 
nevertheless inflicts that injury reckless whether 
death wi 11 , ensue or not where there is no 
conscious int 1 iction of an injury, what is 

·required, as I appreciate the 1 aw, is that there 
should be, in the wor-ds ot Holmes JA ir1 S v 

Sigwahla 1967 (4) SA 566 (AD) at p570, the 
following situation [that] the accused 
subjectively for-esaw· the possibility of his act 
causing death and was r-eckless of such result 

344 .• : At 505. 

345 •. It may ther-efor-e be submitted 
:implicit suppor-t for- for-esight of 

in this statement. 

·.3'+6/.··1970 (4) SA 510 (N). 

34·7_.: At 514 F-H. 

that there is also 
a r-emote possibility 
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Burchell and Hunt cr-iticize this judgment on the gr-ounds 
·that: "depending 
. appreciation,' 

on the meaning one gives to the word 
ther-e could be little or- no difference 

·between the test of appr-ec i at 1 on by the accused that his . ' . .  

conduct may cause death and the test of _foresight of_· reaL 
or-.· _·reasonable' possibility. And in any event, it seems 

in the circumstances of the case, Fick must have 
"f'._o�eseen a ·real' or ·reasonable' possibility of risk to the 
liVes of the complainants 1134-e; With the greatest 
respect, it is submitted that this line of reasoning is 

· diJficult to follow. Firstly, there ought to be no 
··confusion regarding the 1 earned judge· s use of the word 

''.appreciation", as it is clear that the learned judge's 
.,Teie:>rence to s1.·gwahla provides a context in which this term 
-ought to be understood. It is submitted therefore that the 
:ter'm "appreciation" lS simply equivalent to the fact that 

the �ccused subjectively foresaw the possibility 

.·In the light-of the learned judge·s rejection of the real 
possibility 
.e:f f:ec ti V�_l y 

line, 
means 

it follows 
foresight of 

that this "appreciation" 
any possibility. Burchell 

and_ .Hunt· s_ further submission that "in any event" Fick had 
: fores i g ht of a " re a 1 " or " reason ab l e " poss i bi 1 i t y of harm 
.adds" nothing to the issue at hand: 
foresight ·o·f the accused on the 

whether or not the 
facts was of a real 

po_s�ibility, a probability or a virtual certainty is not 
_._significant; 

• < - , � ' 
' 

fin_ding of the 
/. ·; 

court 
is significant is that in 

( per Harcourt J::!!•49) is that 
law, the 
foresight 

-•:-re� 

. -of · . any · poss i b i 1 L� y s u f f i c es 
< • •  ¼- �� � �� .2 :--. 

for dolus eventualis,_ an 
a�prec�ation of the possibility of harm occurring is enough 

--·t_o ,constitute the cognitive element of legal intention. 

�4�. Burchell and Hunt (n2) 148. . . . 
:·:,., '. 

_ 34_9'. ·James JP concurring. 

• 
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.Tlie.··formulation of dolus eventualis in De Bruyn by Holmes 

JA, in which the learned judge described the cognitive 

e·lement of dolus eventualis in relation to murder as being 
. . 

."subjective foresight of the possibility, however remote, of 

··his unlawful conduct causing death to another was 

ci.ted as the existing law by the court in the cases of 

: ·:Du.be;!,�".1-, Pepenene7"e!- -:z and Sinzani·"'e!,.7! .• 

.',I.t ,is not until 1980 that another case is reported in the 

A��ellate Division in which the issue of the degree of 

·fores,ight · is involved. In the case of Dladla3 e!- 4
, Jansen JA 

350. At 510. 
� < • : ' 

:··.351. 1972 (4) SA 515 (W) 520. Engers (n262) 221, criticizes 
'this judgment for its confusing terminology, such as 
11 subjectively what he ought to have foreseen " 

(which is a contradiction in terms as whenever we 
.consider what the accused ought to have done, an 
objective test is involved) and "did he subjectively 
reasonably foresee it?" (which similarly combines the 
objective reasonable test and subjectivity within the 

_ same. phrase). Engers · at 225, further points out that 
in not finding that the accused foresaw the possibility 

-�f death, the learned judge (Irving Steyn J) was 
··reflecting the II inherent conservative approach" which 
the courts adopt and that this judgment is an example 
of the approach in our courts whereby a remote 
possibility is held to be '' ... not foreseen at all, not 
even remotely " (at 222). Van 0osten (n271) cites 
Dube as authority for the proposition that foresight of 

.. at )east a real or reasonable possibility is required 
·.•. for dolus eventual is. It is submitted that the learned 
·.writer is mistaken in this view, in the light of the 

fact that Irving Steyn J cited Holmes JA's formulation 

.. 35'i'. 

·.of dolus eventualis in De Bruyn as authority (thus 
providing support for the remote possibility line) and 
furthermore that, (at 521) on the facts, the 1 earned 
judge found that II there can be no question of his not 
caring about [the risk]; he did not think about it 

11 It was therefore the view of the court that Dube 
simply did not have foresight of the possibility of the 

.• 'harm occurring . 

1974 ( 1 ) SA 216 ( D) 220. 

353. :- 1.979 ( 1 ) SA 935 ( E) 938. 

,,3-54_. 1980 ( 1 ) SA 1 (A) . 



, refe�s to " die subjektiewe beskouing van die dader toe 
hy die handeling begaan het, of hy die moontlikheid as n 

:va,e: o_f sterk moontlikheid beskou het As 
<L:,aliLischagne points out�"" 0

, further interpretation of the 
p_hr_--ase ''vae of sterk moontlikheid" can be gleaned at 4H in 
the,judgment, where the learned judge says: 

Die kwessie van bewys moet ook nie toegelaat 
word om die saak te vertroebel nie. By bepalinq 
of die dader subjektief die moontlikheid van die 

_gevolg voorsien het en horn daarmee vereenselwig 
het, sal wel afleidings gemaak moet word op grond 
van die objektiewe waarskynlikhede, wat op 

· a 1 gemene mens 1 i ke ervar ing berus. Di t sa 1 eg ter 
_seker selde bo redelike twyfel bevind kan word dat 

h dader n uiters onwaarskynlike moontlikheid 
voorsien het en horn daarmee versoen het, tensy hy 
�it miskien self erken 
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Labuschagne points out that it can be inferred from this d1 
pa,ss_�ge that foresight of any possibility will suffice for 
· dol us even tua 1 i s�-� 7

• The 1 earned judge, by incorporating 
_dis·cussion of foresight of a remote possibi 1 i ty into the 

-question of p,�oof of intention, by necessary implication 
_incorporates foresighL_oi' any possibi 1 i ty into the noti.on_Qf 
dolu� eventualis. 

As<'. Mork.el'. s assessment of the position of foresight of a 
re.mote possibility (cited above)'!,.:=;e was written in 1981, it 
is Jitting to evaluate this assessment at this point, as the 

' .-

,·above. cases would al 1 have been available at the time of 
,writing his assessment. First it is submitted that Markel 

355. At 3,G. 

·-.3,56,�· Labuschagne (n255) 164 at 165. 

:35:z�· Ibid. Van 
of Dladla 

·particular 
: foresight. 
:is correct . 

Dos ten ( n271) 184 does not regard the case 
as providing authoritative support for any 
degree of possibility to be required for 

It is submitted that Labuschagne·s•approach 

• �...;•-- _,,___-_ -:=..-- -��.=,=....,.."=---·=- = 

.. 358 ... Markel (n239) 64 n3. 
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·· {s · incorrect in regarding the cases in which the courts 

:exp_r-essed support for- the view that a remote possibi 1 i ty 

•,·would suffice for- dolus eventualis as "isolated instances". 

,:"As· is evident fr-om the above discussion, there is a str-ong 

bodf of support for- this view in the case law. 

is'. submitted that Mork.el· s view that these 

Secondly, it 

cases do not 
establish the inference that this is the legal position is a 

'mistaken view. The authorities for- the view that only 

foresight of a�_or- s_Llb?tan_tial possibility will suffice 

are by no. means compelling3�9, whereas those cases favouring 

f�resight of a r-emote possibility are mainly Appellate 

D.ivision judgments. Despite the obiter- nature of many of 

··the: statements regarding foresight of a remote possibi 1 i ty, 

�t is significant that no judge has ever- explicitly r-efu�ed 

·any .-· of these dicta, thus implying a tacit acceptance 

Thi�dly, Mor-kel's contention that a scrutiny of cases which 

express the view that a remote possibility will suffice " 

:, tends · to show that the courts, in fact, r-equi r-e a r-ea 1 

· ,possibi 1 i'ty 1130.l.. cannot be supported. On the con tr-ar-y, 

. as' ::cai:i be seen fr-om the above ana 1 ysi s of these cases302
, 

·. ther"e is .o..o sui;i__p_or-t 

. ·possibility amongst 
··.·, ,.._�.,_,.,..�-��---·�=....�--- -� 

whatsoever- for-

them. Mor-kel's 

the notion 

statement 

of a r-ea 1 

supporting 

. ,this contention, that crimes are committed in "real factual 

cir-cu��tances, and that the statements of the courts must be 

·eva-iuated in the light of these cir-cumstances"363
, seems to 

:· 3,5,9. See 134-8 above. There is not 
Division judgment prior- to 1981 in 
reasonable possibility. & 

a single Appellate 
support of a real or-

3,60 .. Cases that require merely foresight of a possibility 
(�s mentioned at (n194) above) also provide support for­

.the remote possibility line - see Enger-s (n262) 222. 

i:361. Mor-ke 1 ( n239) 64 n3. 

362 ... 138-149 above. 
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re�er to proof of foresight rather than to add anything to 

the question of degree of foresight364 • 

Even if Morkel's assessment had some validity at the 

·ti�e36 � a few recent cases stand in stark contradiction to 
" - · . 

' 

his views. In the case of ShaiJ(�-66
, Diemont JA stated the 

following in respect of foresight of a remote possibility: 

" No doubt the more remote or un 1 i ke 1 y the 
possibility of injury, the more difficult it will 
be for the court to draw the inference that the 
accused foresaw what might happen �see S v Dladla 

en Ander 1980 (1) SA 1 (A) at 4) but, as was 
stated by Holmes JA in S v De Bruyn en 'n Ander 

1968 (4) SA 498 (A) at 510, legal intention is 
present if the accused foresees the 
possibility, however remote, of his act resulting 

-----
-

-

. , in the death of another In other words, if 
an accused admits that he foresaw a possibility of 
injury or worse, or there is other direct evidence 
to that effect, or if the facts are such that an 
adverse inference must be drawn, it will not 
assist the defence to show that the risk of inj�;y 
or worse appeared unlikely, highly improbable or 
remote ... "307• 

--= 

'Jansen JA, in the case of Ngubane306 further emphasized the 

i:rre}evance, �_p_rinciple, of the remoteness of the risk 

.fores.een when he states: 

"In principle it should not matter in respect of 
dol us even tua 1 is whether the agent foresees 
(subjectively) the possibility as strong or faint, 

_ as probable or improbable provided his state 
of mind in regard to that possi bi 1 i ty is 

'.364. Cf Loubser and Rabie's analysis below at 156-60. 

365. It is submitted that the assessment is inaccurate. 

�366. 1983 (4) SA 57 (A). 

·367 � At 62 D-F. 
judgment. 

Trengrove and Cillie JJA concurred in this 

- 368. 1985 (3) SA 677 (A). 
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· con sen lJ.ng · 
bargain' 

Ui' lakJ.ng 
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into the 

':It- .is furthermore notable that in the case of Mazibuko, 

heard ,in the Witwatersrand Local Division (per McCreath JP), 

the court convicted the accused of murder on the basis of 

. dolus e�entualis, despite the fact that the court found that 

the foresight of the possibility of death on the part of the 

accused could have been " no more than [ foresight of] a 

remo�e possibility 

369. At 685 F-G. 

370. S v Mazibuko and Others 1988 (3) SA 190 (A) at 199-200. 
_The Appellate Division found that '' ... the irregularity 
was not. o·f the order which per se vitiated the trial 
... , but since the possibility of prejudice arising 
from the irregularity could not be ruled out ... , the 
conviction and sentence on the count of murder could 
·not stand and remitted the matter to the court a 
quo to consider the reopening of the case of No 1 
accused. S v Goosen 1989 (4) SA 1013 (A) (which 
related to the separate trial of a co-accused of 
Mazibuko) refers to the result of this remission to the 
court a quo (at 1015 FG) Volledigheidshalwe dien 
gemeld te word dat nadat hierc-Jie Hof in S v NazJ.·buko 
and Others (supra) ui tspraal<. gegee het, die saak teen 
die vier medebeskuldigdes voor McCreath R en assesore 
her-open is. Mazibuko het toe getuig dat die karabyn 
as''t ware per ongeluk afgevuur is. Die resultaat was 
dat in n ongerapporteerde uitspraak� gedateer 10 
Aug us tu s 1 9 8 8 , a 1 vi er on s k u 1 d i g a an moo rd be vi n d i s . 
Omdat JVlazibuko egter na die Hof se rnening nalatiglik 
die oor 1 edene se dood veroorsaak het, is hy op die 
moordklag aan strafbare manslag skuldig bevind en 
gevonnis tot ses jaar gevangenisstraf 

Despite this revised finding on the facts, it is 
sub mi t t e d t ha t t he read i n es s o t t he t r i a 1 co u r t ( per 
McCrea th ,J ) to ho 1 d t he a c cu s e d 1 i ab 1 e for mu rd er o_n 
the basis of their dolus eventualis, in the form of 

.foresight of a remote possibility, provides further 
support for the line of authority that, in principle, 
foresight of a remote possibility suffices for dolus 

· eventual is. 
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Apart from the support for the remote possi bi 1 i ty view in 

·the· cases mentioned above, a number of jurists are also in 

favour of this view37i
. 

Engers states that 11 • •
• (t)aking the ordinary meaning of the 

- - -

--�---

words, we may say that a person 'foresees a possibiity· when 

he contemplates that the given event may occur. No matter 

how un 1 ikel y he considers such occurrence, the moment he 

that it may occur he foresees it as a contemplates 

.possibility. This is by and large also the view of our 

courts II 372 It is therefore C 1 ear that Engers supports 

the view that foresight of a remote possibility constitutes 

th� requisite cognitive component of dolus eventualis. 

However, recognizing the controversy surrounding the issue, 

the. 1 earned author at tempts to c 1 ar if y how such a notion 

should be used in our law. Engers poses the question 

whether foresight of a very remote possibility can be linked 

to acting recklessly, and concludes that if the accused 

371. No discussion of any question arising in South African 
criminal law is complete without a reference to De Wet 
and Swanepoel's views. Loubser (n57) 139 observes that 
_the work of Professor J C  De Wet 11 • • • het die afgelope 
paar dekades die toon aangegee wat die 
regswetenskaplike ontleding van die algemene begins�ls 
van die Suid-Afrikaanse strafreg betref, en dit sal ook 
in die afsienbare toekoms so wees II No specific 
statement is made by the learned authors regarding the 
degree of foresight. It may be argued that although 
there is no explicit statement in this regard, the 
observation of the 1 earned au tho rs, at ( n4) 140, that 
the prevailing trend in our law is that II geleidelik 
is al hoe meer klem daarop gele dat dit nie gaan oor 
wat die beskuldigde moes of behoort te gesien het nie, 
maar oor wat hy inderdaad voorsien het indicates 
no quantifying of foresight and thus no limit on 

�foresight apart from the fact that the accused had to 
actually have foresight of the possibility (" ... 
inderdaad voors ien ... ") . However, as Morke 1 ( n239) 
65) points out, the learned authors· view the 
reconciliation of the actor to the risk (the 
voluntative element) as more important (see De Wet and 
Swanepoel at 140). 

372. Engers (n262) 221. 
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discounts the possibility, because the chances of it 

ciccurr ing are, in his view, negligible, then he is not 

taking a conscious risk (and there is therefore no dolus 

ev
_
entualis), whereas if he thought of it as a real or 

probable possibility, then he did take such a risk, and 

dolus eventualis would have been present 

Thi_s reasoning has led Van Uosten374 to regard Engers, along 

with Burchell and Hunt, as a proponent of the view that 

there can be no recklessness without foresight of at least a 

r.e a l poss i b i 1 i t y 3 7 '-"' • To adopt this point of view however 

would. be to acknowledge that Engers· opinion is inherently 

· contradictory: it is his view that foresight of a remote 

possibility suffices tor the cognitive component of dolus 

eventual is (foresight) , but excludes the voluntative 

,com_ponen t ( reek l essness) such foresight is therefore at 

the same time sufficient for dolus eventual is and 

ihsufficient for dolus eventualis. It may be submitted that 

1:he 1 ack of c 1 ar i fy of the terms used by Enge rs may have 

contributed to this confusion. Engers speaks of the accused 

·"discounting" the possibility of the harm occurring on the 

grounds of remoteness, whereupon he cannot be said to have 

taken a conscious risk37 e
. If one gives the word "discount" 

its ordinary meaning in the conte;�t. it can be equated to 

"d{sregard". This submission becomes clearer ii it is 

�cc�pted that disregarding the possibility would be akin to 

:·ru1ing out t1"1e risk, in which case the accused indeed cannot 

373. Ibid 223. 

j74� Van Oosten (n271). 

375 .. _At 186-7; Anders as Burchell en Hunt vereenselwig 
Engers dus die werklikheid ot verwyderheid van die 
voorsiene moontlikheid met die ·roekeloosheidselement' 
of ·onverskilligheidselement' van dolus eventual is 

376 . .  Engers (n262) 223. 
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b�_said to have taken a conscious risk377
• It is therefore-

submitted that this interpretation of Engers is to be 

_.favoured so that lo-gical consistency may prevail. Engers' 

use of the terms "real or probable" possibility only create 

confusion in the light of his unequivocal assertion that 
II to say that foresight of a remote possibility is not 

fcir�sight is straining both language and logic It 

is submitted that Enge rs 1 s trying to indicate that the 

possibility was "real" to the actor in the sense of being 

pe�ceived as a potential consequence, rather than trying to 

establish a foresight requirement greater than a remote 

possibility. 

Van Oosten also favours a remote possibility as sufficient 

foresight for dolus eventualisC!!•79 as does Du Plessis38 <:', who 

approvingly states the law to be that 
..._. 

ac·t-u~a-,,..1-.-l_y_'fc::rre·seen no matter how remote, is a 
: ��===--- --- . . . 

"a possibilij;y 

possi bi 1 i ty -��d 

suffices for dolus eventualis . 113eJ. Loubser, writing in 

1979, 
II 

supports 

Dit is te 

foresight of 

betwyfel of 

any 

n 

-hoegenaamd voorgesk ry f kan word 

possibility 

minimum mate 

as sufficient: 

van sekerheid 

Di t wi 1 voorkom asof 

d�e enigste logies regverdigbare kriterium steeds bloat die 

aanwesigheid al dan 

mo6ntlikheidsbewussyn is 

nie van 

Mi ts daar so 

n subjektiewe 

n subjektiewe 

m�qntlikheidsbewussyn gepaardgaande met onverskilligheid ten 

377;· The issue of ruling out the risk is discussed above at 

128. See also the discussion at 212-5 below. 

378. Engers (n262) 223. 

379. Van Oosten (n271) 192. Van Oosten criticizes foresight 
of a real possibility as a requirement for dolus 

eventual.is since it leads to onbevredigende en 
teenstrydige resultate ... ". The gist of his arguments 

.may be found at 132 above. 

380. JR Du Plessis The Law of Culpable Homicide in South 
Afric� (D Phil thesis, Rhodes University, 1986). 

_381. At 153. 



·· opsigte van daardie moontlikheid bewys word, is dolus 

eventualis aanwesig 

·Almost a decade later, Loubser once again expresses his 
. .  

views on the questi.on of the degree of foresight, in 

•conjunction with Rab1e383
• The views of the learned authors 

may be gleaned from the following extract: 

It is submitted that too much emphasis must 
not be placed upon the mere contemplation by the 
accused of the theoretical possibility of the 
consequence in question, with a consequent neglect 
of his consideration as to whether or not that 
possible consequence will actua.lly ensue. It is 
not only the abstract statistical possibility that 
must be considered in es tab 1 i shing the accused's 
intention, but that possibility,. and especially 
the likelihood of its occurrence in the light of 
the particular circumstances of the case in 
questi.on. ln this sense the consequence must at 
any r a t e be · con c re t e l y · poss i b l e , as l'1 or k e 1 
suggests. In short, the accused who does not 
foresee a possi bi 1 i ty as real, does not foresee 
that it will materialize in the circumstances 

It appears therefore that what is required is 
'not merely foresight of an abstract possibility of 
.a consequence, but that the accused concluded that 
it might occur in the particular circumstances. 
It t,Q.lJ�� that an accused who considers a 
p,ossibility as remote, but nevertheless foresees 
t'tiae:1f::ma·y ensue in the circumstances, has dolu's 

156 

The 1 earned au tho rs later reaffirm their support for the 

view that foresight of a remote possibility suffices for the 

·,cqgnitive element of dolus eventualis, 

terms: 

3.8 2 • Lou b s er ( n 5 7 ) 141 -2 • 

38�. Loubser and Rabie (n76) . 

. 384. At 418. 

in the following 



the cognitive 
requires foresight 

element 
of the 

of dolus eventualis 
possibility of the 

har-mful r-esult 1n 
may 

A 

the sense of a conclusion that 
the result 
cir-cumstances. 

occur in 
per·son who has 

the par-ticular-
come to such a 

con C 1 us i.on a11d r;ever l lie j es�; µr· oceecis LU d C. t' 
r- eckcins with the poss1.bil1.Ly 01 UH,,; 1icH .. miu..l result 
in question and ther-efor-e acts intentionally. fhe 
deg re e o t pr-ob a b i 1 1 t y of t he o c cur r: en c e o t t he 
harmful r-esul t wi 11 be of

.__
_ §'.;1,;1:c:Je!.:! .. �J_a�_-:J.)npor-tance 

r-egard.ing the in-ference .=:1s to whether the actor 
subjectively concluded that the harmful result may 
occur, but foresight ot a r-eal or substantial 
possibi 1 i ty of sucr1 occLn-r-ence 1s not required 

157 

_It i� submitted that the lear-ned authors· cogent argument is 

entirely cor-rect in its conclusion that foresight of any 

possibility of 

the reasoning 

·examination. 

·possibility 

the accused 

c·i r cums tan ces. 

harm occurr-ing 15 

of 

At 

the 

418, 

learned 

an 

authors 

abstract 

bears 

However, 

closer 

statistical 

is rejected in favour of a conclusion by 

that the possibiity might occur in the 

There can be no disputing this reasoning. 

However, the learned authors, referring to the likelihood of 

the occurrence of the possibility in the light of the case's 

_particular circumstances, r·equ1re that the consequence be 

concretely possible, as ivlor-kel suggests stating 

that " the accused who does not foresee a possibility as 

real, does not foresee that it will materialize in the 

cir cu-ms tan ces It is submitted that the use of 

terminology such as ·concrete· and ·real' only serves to sow 

confusion. Accepting that the learned author-s only require 

(foreiight of a remote poss1.b1.lity ot a consequence for 

···criminal liability to ensue, it is necessary to ascertain 

3�5. Loubser and Rabie (n76) 434. 

· 306 .. Snyman·s 
· au th.or i ty 

must 
. supporreu· 

and Rabie 

reference to Loubser and Rabie (n76) as 
for- the view that the for-eseen _ poss_iJ;;iility 

be a- -co',-,c-rete -·one ... " ( ( n3Tl 99-�9) cann�e 
in the light of the two extracts from Loubser 
cited above. 



rthe· in tended 
the· 1 earned 

meaning of such terminology. It appears that 
authors are attempting to stress that the 

accused must have actual foresight of the possibility of 
harm occurring. However it is submitted that implicit in 
foresight as the acceptance of the possibility (however 
remote) of harm occurring� is the necessity of the 
possi bi 1 i ty being "rea 1" or "concrete" to the actor. If 

·such possibility were not "real" in this sense, it could 
hard l_y be c 1 assi f ied as foreseen, as the risk of the harm 

.occurring would have been ruled out by the actor, and there 
�oul� be no foresight or intention. It is therefore 
submitted that any use of such terms as "rea 1 "· or "concrete 11 

to describe foresight is at best tautologous and at worst 
. hi g__b1�y-c on f us i n g . 

�-·· Furt_hermore, the analogy 
'concrete· 

with Markel· s requirement of 
foresight 

· �nh·�-PPY. 
of a 

Markel attempts to 
possibility is 

formulate this 
particularly 

requirement by 
dr.aw1.ng a distinction between foresight " to such a 
degree of probability that he [the perpetrator] has to count 
on (reckon with) its existence - ie that he foresees it as 
co_ncretel y 
possibility. 

possible 
The 

11387 

learned 
and foresight of 

author seeks to 
a lesser 

distinguish 
betwe.en the different forms of foresight through the use of 

the attitude of the actor 
an actor who foresees 

term.in□ 1 ogy which describes 
towards the foreseen risk: 

· certain consequences as fol lowing from his conduct but at 
t'he decisive moment decides that it will not occur II is 
consciously 
'.U 1 :i.n·g .- OU t 

negligent388 

the possibility 
(as 

of 
a result 

the harm 
of unreasonably 

occurring) in 
387� DW Markel "The Distinction Between Dolus Eventualis an,d Advertent Negligence" (1981) 5 SACC 162. As Markel . e 1 abora tes at 173 � 11 according to the accused on a preponderance of probabi 1 i ty the ·damage· is to resu 1 t 'from his conduct 
388 .. · Ibid 1 72. 

158 
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.cc
i

r:i trast to the actor who it::ll5:t5 that the foreseen 

conseq uen _c es will not occur ( foresigt,t of a remote 
·p□ss.1.bi 1 i ty:-.::·139) and the actor who b□pes that the foreseen 

consequences will not occur (foresight of a concrete 

poss i bi 1 i t y -�-9 ,:, ) • Although it is clear from Markel· s 
discussion that foresight of a remote possibility, despite 

. its· remoteness, nevertheless is a conscious awareness of the 

possibility of the harm occurring, it is equally clear that 

the learned author does not favour liability for intentional 

conduct where 

·possibility39 :1. .  

'.;389� Ibid 170-3. 

390. ibid. 

the foresight 

Instead Markel 

is merely of a remote 

insists on the stan'dard 

391. It is evident tram Morkel's example at 171-2 that his 
understanding of the term · trust· ( used by him to 
describe the mental state relating to foresight of a 
remote possibility) does not encompass the actor ruling 
out the risk of the harm occurring, but rather reflects 
an evaluation by the actor, in the light of his 
perception of the circumstances, of the possibility of 
·the risk of harm occurring being remote. Thus, in 
Morkel's theoretical framework an actor who 'trusts' 
that a possibility of harm will not occur still has 
foresight of the possibility of the harm occurring, 
although he regar-ds this possibility as remote. 
Although he has foreseen the risk of harm, he persists 
in his conduct. It is therefore submitted that 
Markel· s attempt to designate foresight of less than a 
·concrete· possibility as a lack of foresight is 

.unacceptable: the fact that the a.ctor does not " at 
. the decisive moment foresee tr1e relevant results as 
·concretely possible (17:�,),does not mea.n that the 
actor is negligent (as Markel indicates), because he 
s t i 1 1 has f ores i g h t. of t 1-, e poss i b i l i t y of r, at-m 
occurr-ing. lt 1s conlrc:i.r ·y lo leycd logic to describe a 

·state of mind as absence ot a state of mind. The 
learned author· s adaptation of the dictum in Dladla 
1980 (1) SA 1 (A) 4 is therefore not persuasive, as it 

. interprets subjective foresigr,t in terms of the 
limitation he himself places on foresight (at 173). It 
may · further be observed that the distinction between 

.··"hope" and "trust" is a vague one, incapable of certain 
definition, and prob 1 ema tic in terms of 1 ega 1 

, _certainty. 
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be·ing foresight of a concrete possibility, thus quality ing 

the. degree of foresight required. 

'It may. therefore be submitted that the approval by Loubser 

and Rabie of Morkel·s "concrete" possibility, despite their 

rigid adherence 

.unfortunate as 
. . . 

tE.>rminology . 

to 

it 

the 

creates 

remote 

a 

possibility line is 

farrago of conflicting 

.It is now necessary to turn to the 1 ates t deve 1 opmen ts in 

the ··law. Although, as stated above, it is to be welcomed 

th�t the courts exercise an inherent caution in relation to 
: prciot of intention, so th_�_L tbe burden of proof is _ _JJ_Qj;; 

lightty_d.isi;.t:ia.r-g.e.d--. .bY- th.e State, it is problematic when this 
. -..----� 

ca�tion results in the nature of intention being qualified. 

It appears that the Appellate Division has begun to move in 

·this direction in the last two cases before it dealing 

specifically with the nature of dolus eventualis, and that a 

consequent movement to�a rd� __ __!__h_e __ r _e.qu..:i--r-emeA-t---o.L forl?s ig_bJ: of 

.. a...:.r.:e.aJ_possibility has taken place,. 
·- . ---------------· - -- --

� number of jurists have favoured the view that '' ... it the 

possibi}ity of the result occurring was remote or far­

.. fefched, dolus eventualis will probably be absent in that 

.t the accused J did not 

that the result might ensue 

himself to the -- � �----- ---- --

This view seems to 

have been accepted by fl,-e-Appellate Division in the cases of 

Ngub'ane39
·
3 and Beukes394

• 

In._Ngubane39 e- , Jansen JA states that: 

392. Snyman (n3) 199. See also Engers (n262) 223. 

�93. 1985 (3) SA 677 (A). 

-394.. 1988 ( 1) SA 511 (A) . 

395 .. 1985 (3) SA 677 (A). 



" In principle it should not matter in respect 
of dolus eventual.is whether the agent foresees 
(subjectively) the possibility as strong or faint, 
as pr'obable or improbdble ,., , provided his state 
of mind in regard to triat possibility is 
·consenting·, 'reconciling· or ·taking into the 
·bargain·. However the likelihood in the eyes of 
the agent of the possibility eventuating must 
o.bviously have a bearing on the question whether 

· he did ·consent· to that poss.1IJ.1. l i ty. I\Jo doubt 
this is what Snyrnan (Str:atr:eg at 169) has in mind 
when he states that as d1e dader die gevolg 
slegs voorsien as n verwyderde of vergesogte 
moontlikheid is daar na my mening nie dolus 

eventualis nie 11;-:!!:9,o 

Jhe I.earned judge goes on to add� 97 that: 

if the agent persists in his conduct despite 
foreseeing a consequence as a real or concrete 
possibility, the inference could well be drawn 
that he ·reconciled' himself to that consequence, 
that he was · rec k 1 ess · of that consequence 

11398 

161 

have however been round 1 y 

to Jansen JA's statement as 

The inference is that one is less likely 
to consent to or reconcile oneself to or take into 
the bargain consequences if one foresees the 
likelihood as real or concrete the fallacy of 
such a proposition is patent: one who acts after 
foreseeing the real possibility of his act causing 

396 .. At 685 F-H. The quote from Snyman is 
�quivalent to the· quote at (n392) above. 

397 .. At 686 A-8. 

in substance 

398.�. · T_hus, persistence in con duet despite foresight of a 
real or concrete possibility results in the inference 
of the volitional element or 'consent· to the 
consequences (according to Jansen JA). It is 
questionable whether this statement relates to a 
stipulation of the necessary degree of foresight 
.required for liability, or whether it simply relates to 
proof by inferential reasoning. 

399 .. · Paizes (n162). 



the death of another con sen ts to the rea 1 
possibility of death ensuing; one who acts after 
·foreseeing only the slight possibility of his act 
causing the death of another reconciles himself to 
the slight possibility of death. In short, one 
who performs a voluntary act 'reconciles himself' 
to or · takes into the bargain· nothing more and 
nothihg less than what he foresees at the time he 
· performs that act ... "4,:,.:, . 

Whiting agrees with Paizes401 , stating that '' .•. (b)y acting 

.with foresight of a remote possibility that a result will 

'occur, ... one necessarily reconciles oneself to there being 

a remote possibility that it will occur or takes this remote 

P9��ibility into the bargain If a person sees a risk 

. _as ·o_nly very slight, he is surely more likely to reconcile 

• him�elf to it or take it into the bargain than if he sees it 

·, as. _.subs tan ti a 1 

.·Howev_er, simi 1 ar reasoning to the Ngubane court was applied 
. -;:=--- --'�n the case 0�-�?· After referring to the difficulty 

b� �roving f�resight of a remote possibility404 , Van Heerd�n 

· JA remarks: 

" Dit kom my dus voor dat die tweede element 
�ormaalweg slegs bevredig is indien die dader die 
intrede van die gevolg as 'n redelike moontlikheid 
voorsien het ... 114•=•�. 

'.�00 � · At 638. 

401. �hiting (n162). 

,4p2.,At 445. As JM Burchell 
· Heu k es 1988 ( 1 ) SA 511 

points out ("Recent Cases : S v 
(A)" ( 1988) 1 SACJ 157 at 158): 

" Aside from the fact that it is difficult to grasp 
_the· difference between the conscious· taking of a risk 
_• and accepting the foreseen possi bi 1 i ty in to the 

. ·• barg�a in, j._l_..i_s ___ ci_!='.<3r ___ t.hat._a _ person may eg_�_a 11 y accept 
·· into the b_a.r:.gai-fl··· ·a· rea-1 or - remote possi-b.Lli.t_y_o_f_a 

consequence occurring 
. __ ,--

46i� .Beukes 1�88 (1) SA 511 (A). 

404. At 522 C-E. 

405 .• · At .522 E. 

162 
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·Paizes questions the relevance of the problems of proof upon 

which the learned judge bases his conclusions 4 •=• 0• First,<!l:J 

Paizes points out that it is not_
0

'1;rue that it is more 

.di f.f icul t to prove foresight of a remote _pgssibi 1 i ty than 

foresight of a reaJ or subs tan tia 1 possi bi 1 i ty, by means of 
. 

' 

'inferential reasoning> and that in fact the opposite is 

usua 1-_l y true4 •:•7• Secondly, the requirement set out by Van 

.Heerden JA that the necessary inference is only drawn if the 

facts indic�te that there was an objectively assessed, 

reasonable possibility that the consequence would result40e, 

is, criticized by Paizes. The learned author points out that 

, the :._reaso.o..a_b_l_e_P...Q2_si bi 1 i_ t y of a consequence_, _ oqje_ctLv..e 1 y 

:,.'{_.1ewed, do-=-=--'2c::i�_ entitle the court to infer subjective 

foresight of such a possibility409
• Furthermore, as Paizes 

; :' - - .,.-t�:--=-=-- ----

_ points out: 

". ..• even if one may, in the circumstances, infer 
such foresight from facts which indicate that, 
objectively viewed, there was a reasonable 
possibility of the consequence ensuing, this does 
not furnish a rational basis for concluding 
(as Van Heerden JA seems to have done at 522 E-F) 

'that-one only takes into the bargain or reconciles 
oneself to a consequence if one foresees the 
c,hance of that consequence ensuing as reasonably 
possible ... " 4 1.c:, 

406. Paizes (n162) 640. 

407 . .- Ibid. It would take less, for instance, to 
. �ersuade one that an accused whose act caused the death 

�f . the deceased foresaw the possibility of his act 
causing that result as a one in a hundred chance than 

· that, he foresaw it as, say, a one in ten chance •.• " • 

. 408. Ibid. 

409.:Ibid. It is only where 
:.r·easonable inference, that is, 
\reasonable inferences are excluded 

this is the only 
where a 11 other 
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·Tt,e- learned author 

forge 

concludes that Van Heer-den JA has 

._ at te.mpted 

· b_etw.een 

to a fundamentally unsound connection 

the substantive principles relating to the 

.degree of foresight required for legal intention 

the rules governing inferential reasoning 

and 

It 

.is.· therefore submitted that the attempts of the court in 

Nguban� 1 = and Beuke54
.L::c, to use the volitional component of 

dolus eventualis to qualify the degree of foresight required 

. 
.. 

the· cognitive component of dolus eventual is 

objectionable in principle. As Whiting cogently states " 

are 

'eien if it were to be accepted that reconciling oneself to a 

�ossibility or taking it into the bargain is something 

di�tinct from acting with foresight of that possibility, it 

would still seem wrong to say that, if when he acted a 

person foresaw the happening of a result only as a faint or 

remote possibility, this would tend to indicate that he did 

�ot take this possibility into the bargain or reconcile 

·:hims.el .f to it. Inde�_c:L,_!�e exact opposite would seem to be 

411. Ibid. 

412._ Ngubane 1985 (3) SA 677 (A). 

-413� Beukes 1988 ( 1) SA 511 (A). 

414_:_· Whiting (n162) 445. 
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KNOWLEDGE OF UNLAWFULNESS 

The:e}ement of knowledge of unlawfulness in respect of dolus 

·e�entualis has seldom, if ever, been dealt with as an 

independent requirement to be proven by the prosecution. 

Gene�ally the element of unlawfulness seems to be regarded 

b .
. 

y .the ·courts as implicit l. n the subjective foresight 

req�irement41 � and it is therefore dealt with in these terms 

_by much of the case law. 1 t is the ref ore appropriate to 

_consider the element of knowledge of unlawfulness at this 

point in the enquiry. 

A .number of jurists have discussed the element of 

u n Law f u 1 n es s i n more e x p l i c i t t er· ms t ha n i s usu a l in the 

·case· Jaw . In discussing the cognitive element required for 

. int;eri t ion, Snyman identifies two subsections, the first 

being 
. . 

·. 

knowledge 

kn_owledge of 

of 

the 

the proscription, and 

the 

the 

act 

second 
114.1.0 

Labuschagne includes 

unlawfulness 

knowledge 

of 

of unlawfulness in his 

three ·analysis of· dolus eventual is (which consists of 

."opsetskante") as "die bewussynkant", in terms of which the 
. 

. 
. 

acto� must be aware of the possibility that his conduct is 

uniawful, along with an awareness of the possibility of the 

exi�tence of the relevant facts and/or consequences417 • De 

Wet - and Swanepoel knowledge of unlawfulness 

(wederregtelikheidsbewussyn) as an elementum essentiale of 

·.intention " ... ·n Mens handel slegs dan dolo malo wanneer hy 

horn -willens en wetens in stryd met die regsorde stel 416 

415. For example, Holmes JA in De Bruyn 1968 (4) SA 498 (A) 
· at 510, in listing the requirements for dolus 

eventualis, characterized the foresight requirement as 
" subjective foresight of the possibility, however 

·· . .remote, of his unlawful conduct causing death to 
· ano.ther 

416. Snyman (n3) 214. 

417. Labuschagne (n76) 437. 

418. De Wet & Swanepoel (n4) 152. 
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'Ho'weyer-, it is not necessar-y to pr-ave that the accused had 

know:Ledge of the detailed r-equir-ements of the offence 

cha,r-,ged, or- the exact section or- wor-ding of the law in 

question, or- the penalty tor- tr-ansgr-ession, but mer-ely that 

, he knew, or- at least f□r-esaw the possibility, that what he 

�as doing was, contr-ar-y to the law in the br-oad sense 

• •.• • �
1 •4.J.9 Labuschagne points out that it 15 not necessar-y 

,,t,hat the actor- shou 1 d be awar-e that his actions wou 1 d be 

pr-ohi bi ted by the er- imi na 1 1 aw per se, and that know 1 edge 

th�t �is actions ar-e pr-ohibited in delict or- administrative 

1a'w would suffice for- a knowledge of unlawfulness42 ':•, as 

would knowledge that his actions contr-avened pr-inciples of 

Afr-ican customar-y law421 • 

In, assessing gui 1 t, it is not necessar-y to pr-ave that the 

ac t O I'" a C tu a l 1 y knew his conduct was unlawful. It is 

�ufficient to pr-ave that he for-esaw the possibility of such 

u6lawfulness, and yet pr-oceeded with this cour-se of conduct, 

�eckless as to whether- his actions wer-e unlawful or- not422 • 

Dolus eventualis is ther-efor-e sufficient to constitute 

,knowledge of unlawfulness423 • However-, wher-e the actor- is 

convinced that his pr-oposed cour-se of conduct is not 

unlawful, ther-e will be no knowledge of unlawfulness and 

consequently no intention (and thus no cr-iminal liability on 

the basis of intention) should he in fact be acting 

,unlawfully. This mistake of law negativing intention need 

pot,be r-easonable as long as it is essential (r-elated to the 

419., Bur-chell and Hunt (n2) 168. 

420� J M T  Labuschagne 
Eventualis" (1989) 

421. Ibid 84. 

"Weder-r-egtelikheidsbewussyn 
14 (2) Ifill 81. 

en Dolus 

422. Bur-chell and Hunt (n2) 167; De Wet and Swanepoel (n4) 
152. 

423. De Wet and Swanepoel ib,id 153. See S v Hlomza 1983 (4) 
SA 142 (E); S v Magidson 1984 (3) SA 825 (T). 
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'·-es,s!=ntial or material element of the crime) and genuine ( ie 

no_:t feigned but honest or bona f,ide)424 
• 

. ,. '· 

Be:{□-re 1977, Sou th Afr- i can law re 1 at 1 ng to know 1 edge of 

un.l aw.fu 1 ness laboured under yet another English law 

_ pi;-e,�umption, ignorantia iuris neminem excusat (ignorance of 
, ,, 

_f�e law does not excuse). As may be assumed from the Latin 

the doctr-ine was first for-mulated in Roman law42 �. The 

-siope of the application of this rule is not clear426 • What 

,,'is·· of primary significance is that the rule was first 
exp�essed as such as part of the English Common Law, and it 

i� in this system that its r-eal development occurred427
• 

A1:tho,ugh -the presumption that ignorance of the law does not 

e_x_c.use found a substantial body of support in the case 

·raw428 
, .: ' ',, ' 

there was an equally strong body of case law which 

, ,e,i;ther a 11 owed inroads into the rule by means of a "claim of 

'righ't"429 or explicitly required knowledge of unlawfulness 

, 4:24. Bur,che 11 and Hunt ( n2) 169. 

425/ In its original form, the rule was stated as follows: 
Juris quidam ignorantiam cuique nocere� facti vero 

i gnoran ti am non nocere ... " ( D 22. 6. 9. ) • However, De 
, _Wet and Swanepoel ( ( n4) .153-4) find support in f1ommsen 

:and in a number of texts from the Digest (inter alia D 
_5.3�25.6., D 2.1.7.4., D 29.5.3.22, D 48.5.39.1, D 
48.10.15.1) for the proposition that " 
�ederregtelikheidsbewussyn wel 'n onmisbare element van 

- - ·do.lus was" (see (n4) 154 n254, n255) • 

. 4-26-�.: Certain writers are of the opinion that ignorance of 
the ·law did not excuse, with certain exceptions (eg 
Snyman.((n3) 217), while others opine that the rule was 
nowhere near as broad and wide-ranging ( eg De Wet and 

- Swanepoe 1 ( n4) 153-4) . 

:_427>. E R Keedy "Ignorance and Mistake in the Criminal Law" 
._:·-. Harvar-d�� (1908) XXII 75 at 77 n 10. 

428. Burchell and Hunt (n2) 161. See cases at 161 n 245 • 

. 429. -_ Ibid 160-1. 
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As Burchell and Hunt point out, the 

most that could be said of the state of the authorities 

prior to 1977 was that where the defence of ignorance or 

mistake of law arose in naked form, it was almost invariably 

rejected, but where it was raised in the guise of a claim of 

right, it was usually accepted II 43 .L 

In 1977, the Appellate Division unambiguously settled the 

question 
I.:._ 

. .. 

decision 

in the 

is that 

case of De 

ignorance or 

BJ om4 ".!"-2. The effect of this 

mistake of law, like ignorance 

or. mistake of fact, always negatives mens rea; that is, 

· 1 iabi 1 i ty invar iab 1 y requires mens rea in respect of the 

unlawfulness element 

criminal 

( ie the unlawfulness element is 

.essential 

e.l emen ts, 

to 

of 

intention), along with the other 

the crime in question43 ·"'. Intention is 

·therefore now a pure 1 y subjective concept; and when an 

actor is convinced in his own mind that he is legally 

.entitled to act in a certain way, he has no criminal 

. intention434 
• Thus the presumption that ignorance of the 

. l�w does not excuse is no longer applicable in our law and 

no��culpable ignorance or mistake of law no longer attracts 

criminal liability. But -chel l and Hunt praise the De Blom 

decision on this basis, and more specifically on the grounds 

that it satisfies the "nulla poena sine culpa" principle, 

.. mens· rea requirements and considera ti ans of fairness and 

justice43 �. 

430. Ibid 162. See cases at 162 n 304. 

431 Ibid 163. De Wet and Swanepoel (n4) 154 
out that in relation to thi.s question 
aanknopingspunte na albei kante toe 

432r 1977 (3) SA 513 (A) . 

.433. Burchell and Hunt (n2) .1.64. 

n259 points 
was daar 

434. L Kok 
(1982) 

"Skuldmetamorfose 
6 s.ac.c.. 2 7 • 

De Blom, Dladla en Chretien". 

435. Burchell and Hunt (n2) 165. 



The D� Blom decision has however been criticized by a number 

, of ·jurists, principally on the grounds that in the light of 

the strict requirements of crimes requiring intention as 

mehs rea and the effect of De Blom in excluding non-culpable 

ignorance of the law from criminal liability, it appears 
thaf in certain cases an accused will be acquitted where the 

', ' 

"r.egsgevoel" of the community (and even legal science) would 

be in favour of holding him criminally liable436
• These 

jurists are in favour of only excusing the accused on the 

ground · of an absence of know 1 edge of un 1 awfu 1 ness if such 

ignorance or mistake is reasonable or unavoidable437
• 

However it is submitted that such qualification of mens rea 

amounts to little more than a partial application of the 

_ignorantia Juris presumption, which is based on the fiction 

thit everyone is presumed to know the law. As De Wet and 

Swanepoel state II Hierdie f iksie was nag nooi t n 

· waarheid n ie, en di t is vandag ook n ie" 438
• Any such 

qua·1 if i cation of the mens rea pr in ci p 1 e ought therefore to 

be eschewed. It is incorrect to suggest that the abolition 

• of this presumption wi 11 hinder the operation of er imina 1 

justice. De Wet and Swanepoe 1 cogent 1 y answer any such 

�uggestion in the following terms: 

"By die meeste misdade weet elkeen en iedereen dat 
sy optrede ongeoorloof mag wees, want die reg is 
tot baie groat hoogte n weerspieel ing van die 
regsbesef van die gemeenskap waarin dit geld. 
�elfs by misdade wat dan sogenaamd eties kleurloos 
is, sal min oortreders eerlik kan beweer dat hulle 
n ie geweet het da t hu 11 e optrede ongeoor 1 oof is 
nie Die enkelinge wat wel onwetend "oortree", 
kan straffeloos uitgaan, sander dat daardeur die 

· maatskapl ike orde aan ondergang blootgestel was 
114:-;:r,9 

436 •. Kok (n434) 28 and writers there cited. 

437. Snyman and Whiting, cited by Labuschagne (n420) 88. 

438 .• De Wet and Swanepoel (n4) 153. 

439 • .  Ibid. 

169 
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Labuschagne points out that it is only in relation to mala 

prohibita (ie statutory crimes without a strong moral 

censure as an undertone) that problems arise with regard to 

knowledge of unlawfulness440
• However, in respect of mal a 

prohibita, it is appropriate that the courts should be 

�autious in imputing knowledge of unlawfulness for the very 

:reason that there is no mora 1 censure attached to many 

st�tutor� crimes. It follows therefore that the truly 

··.ignorant or mistaken accused should be excused. As De Wet 

· and Swanepoe 1 argue44 i, it is a sma 11 group of peop 1 e who 

can .claim bona fide legal ignorance. The spectre of endless 

acquittals is therefore not of any real significance, 

particularly if one considers that someone can only be 

ex_cused once 

Further.more, 

for a particular mistake 

being excused from criminal 

of 

liability for 

intention does not exclude possible criminal liability on 

the.grounds of negligence. 

Knowledge of unlawfulness does not only entail awareness on 

th.e part of the accused that his conduct is un 1 awfu 1. The 

alternative meaning of knowledge of unlawfulness is that the 

accu6ed is aware that his conduct is not covered by a 

44�. Labuschagne (n420) 86. These crimes are, according to 
Labuschagne, ook gewoon 1 ik misdade wat in 
esoteriese wetgewing versteek is Labuschagne 
sees the trend supported by De Blom as evidencing the 

further development of law in the form of the 
"dekonkretiseringsproses" in the following terms: 

" Hiervolgens is die strafreg in n 
ontwikkelingsproses vanaf die sintuiglik - waarneembare 
uiterlikhede van die mens se gedrag na die (innerlike) 
mens 1 i ke gees ag ter sy optrede. Die erkenn ing van 
�fwesigheid van wederregtelikheidsbewussyn as 
�trafregtelike verskoningsgrond is bloat n verdere 
ontwikkeling in genoemde dekonkretiseringsproses wat in 
sy d iepste wese · n ( evo 1 usione re) na tuurproses is ... " .• 

'441. · 169 above. 

442. Labuschagne (n420) 86. 
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�ustification ground. 443• Burchell points out that despite 

the presence of the requisite foresight and recklessness, 

the. conduct of the accused may be justified on the ground of 

a. defence which excludes the element of unlawfulness444 • 

T;hus the person who thinks that he is entitled to act as he 

'·wants to has no criminal intention because of a lack of 

knp�ledge of unlawfulness44 �. This applies equally to 

someone who in good faith exceeds the bounds of a 

justi.fication ground44b. If the actor is aware that he is 

e�ceeding the bounds of the justification ground, he may be 

held to act intentionally, although in these circumstances 

there. may be grounds for extenuation447 • 

�In respect of the present enquiry, it therefore needs to be 

emphasized that knowledge of unlawfulness can take the form 

·of·i:Jolus directus and dolus eventualis (just as is the case 

=-�ith circumstances or consequences) 448 • Therefore, to prove 

_ _'know 1 edge of un 1 awfu 1 ness it need not be proved that 

seker was dat sy handeling ongeoorloof is .. die d.ader 

i n<;J evol g e n besondere wet tereg te 1 i ke bepa 1 ing, waarvan hy 

kennis gedra het • •  ■ ' dit is voldoende as hy die 

443. Snyman (n3) 215. 

i 4_44. Burchell (23) 33, where Burchell offers the following 
·example: the surgeon who performs a dangerous 
operation hoping to save the patient's life but 
realizing, to adopt the view which I have advanced, the 

·real possibility of death, is not guilty of murder if 
·. death does result when the operation is justified by 
consent of the patient or by necessity". 

445� For example see Snyman (n3) 215: a mistake in respect 
of the existence of a justification ground will exclude 
unlawfulness. The learned author cites examples of 
consent and putative private defence. 

·. ·44·6. De Wet and Swanepoel (n4) 155. 

448. Loubser (n57) 144. 
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voorsien het dat sy handeling regtens 

As . ongeool"loof is en horn daarmee versoen het 

Mot"kel points out, the per-son wl10 acts despite his 

k _n o·w 1 edge o f the poss i b l e i n f r i n gem en t o f t he l aw comm i ts 

himself _to such infringement by the very fact that he 
. 

. . . 

become� active despite such knowledge 

, It. is the view of Burchell and Hunt that legal intention is 

· insufficient and that actual intention is required in 
•; 

respect of kn owl edge of un 1 awfu 1 ness in the case of minors 

-be-t.ween the ages of 7 and 14 4 :::-i. Loubser criticizes this 

view as not logically justifiable; want indien die 

minderjarige horn inderdaad versoen met die moontlikheid dat 

-hy ongeoor 1 oof hande 1 , behoor t hy aanspreek 1 i k te wees. Die 

verkil 

:be_hoor-t 

tussen mo6ntlikheidsbewussyn en sekerheidsbewussyn 

slegs by s tr·a fop l egg 1ng 1n ag geneem te word 

It may therefore be submitted that, 1n principle, 

ther� should be no di st in ct ion between dol us di rectus and 
. I 

• 
' 

dolus· eventual is 

·:un l.aw f u i ness. 

for the purposes of knowledge of 

Jhe _above considerations are par-ticulariy important in the 

:light: of the case of Aitken4 e, 3
, where the court (per Van den 

Heev�r J) raised the question whether dolus eventualis could 

suffic� in establishing knowledge of unlawfulness. 

Fo1lowirig a conviction of theft 1n a magistrate's court on 

the basis of dolus eventual is, the accused appealed 

successfully to the Cape Provincial Division on the ground 

·.449. ·,}bid. See W Bertelsmann (n20) 46. 

450·. Markel (n387) 170. 

451. Burchell and Hunt (n2) 243-5. 

4'52 .. Loubser (n57) 144. 

4·53 .. , 1988 ( 4) SA 394 ( C). 



,.tha:t this form of intention was insufficient for a 
-con�iction on the offence charged. The court ( per Van den 

Heever J)� classifying the accused's defence as either a 

claim of right or a mistake of fact, stated that where this 

defence is raised the onus remains on the state to prove 
' ' 

' 

��no�i�dge bf the unlawfulness of his conduct on the part of 

· t.h e a c cu s e d 4 
"'

4 
• The court stressed that the knowledge of 

the ·unlawfulness of the accused's conduct is ,�equired and 

.that a mere suspicion ordinarily would be insufficient4 ="=" . 

:Va.n, ,_den Heever J proceeds to i den ti f y theft as an offence 

:_ r:equi ring dol LIS di rec tL1s as its mens rea form (at 400F) , 

prior to ·stating unequivocally that for any offence where 

dolL1s. is the requisite mens rea, nothing less than "gui 1 ty 

173 

knowledge" suffices, that is, actual intention ( dol LIS 

· di re'ctL1s) , .in the form of knowledge, must exist in respect 
'• . ' 

·of circumstances406 • 

The learned judge continues (at 401 G-H) as follows: 

., dolus eventualis cannot be used to short 
�ir:cuit a cent�ry of jurisprudence and constitute 
a mere suspicion of wrongfulness into proof beyond 
,reasonab 1 e doubt of k.now 1 edge ryf wrong fu 1 ness. In 
.logic more would be necessary to satisfy the 
requirement of the law. The strength and source 

'of the suspicion could be such that an honest man 
would be put upon inquiry information from 
.others, a report by the po 1 ice, and so on. Lack 
of inquiry may have been due to nciivete, 
stupidity, sensitivity, or dishonesty. It is 
only the latter motivation which would provide the 
final nail of logic in the coffin of conviction 

-that .an accused knew tnat his conduct was wrongful 

.454. M C  Mare "Recent Cases: S v Aitken 1988 (4) SA 394 (C)" 
· ( 1989 ) 2 S1lG1. 114 at 11 5 • 

4�5. �t 399 H-1 of the judgment, cited in Mare ibid. 

45.6 •. At 401F. See J H Pain "Dolus Eventual is and Theft" . . 
:. ( 1989) 106 SB.L.J.. 594. 
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Jt · ,appears from this passage that the court considered 

·f�ctcirs such as the strength and source of the suspicion as 
. • . I • • 

wel.l as the reason for the accused· s 1 ack of inquiry as 

factors from which knowledge of unlawfulness could be 

Mar� points out however that in the absence of 

direct intention of knowledge of unlawfulness, the court I. 
should have tested the accused· s mental state against the 

:requ.irernents for dolus eventuc1l1s4 '"'·'=' . Pain also criticizes 

the .. -exclusion of dolus eventual.is as a sufficient form of 

·i.ritention .for knowledge of unla.wfulness, particularly as 

do.lus eventualis SLdfices as a torm of intention for the 

c::on,sequences 

·cir·cumstances 

·continues; 

of 

of 

an 

an 

act as we 11 

offence -" '='"'. 

as 

The 

all the 

learned 

other 

author 

(i)t 1.s doubtfLtl if even the English law 

[whece the mens rea requirement varies between crimes] 

-�6untenantes variation in the mens rea requirement for 

circu_mstances within the same offence 

457. Mare (n454) 116. Labuschagne (n420) 84 interprets the 
passage at 401F as authority for- the sufficiency of 

·dolus eventual is in respect of knowledge of 
unlawfulness "in gepaste omstandighede". In the light 
of the passage at 399 H-1 ot the Judgment and the words 

.o� the learned judge at the outset of this passage (at 
4 01 F ) ; As c; um i n Q t here an Q ht be some v i r tu e i n 
using the concept of dolus eventualis in assessing the 
evidence in a theft char-ge, .tlJ.ai· concept cannot be us.eu 

·to sbcu::...t.:-·ci rcu1.L_a_ century .Q.f_ __ 1ur1sprudence and 
constitute a mere susp1.cion ot wrongfulness into proof 
beyond reasonable doubt of knowledge of unlawfulness 

(my emphasis), it is submitted that this passage 
can hardly be constr-ued as str-ong suppor-t for the 

_applicability of dolus eventual is 1.n these 
'.'circumstances. Labuschagne "tavours a "reeel-konkrete 

·.:moontlikheid" (wh1.ch r·equires that the actor "bewus 
'.wees van die r·eele rnoontlikheirj dat n r-egsnorm n 
sekere optrede verbied" as wel 1 as an awareness that 
"sy optrede in die konkrete situasie verbode is") above 
a "vae moontlikheid". 

458. Mare ibid. 

459·., Pain (n456) 594-5. 

46_0 •· Ibid 595. 



To •.what extent wi 11 the remarks of the 1 earned judge in 

�J.:tken influence the law? It is a wel I-established fact 

that in South African law it is not necessary for an accused 

'td be certain that his act is unlawful (ie that the accused 

·should have dolus directus or dolus indirectus); it 

·.suffices that the accused should have dolus eventualis in 

respect of the unlawfulness of his act461
• Therefore, 

·. i rr,e�pecti ve of whether the accused re 1 ied on mi stake of 

. f�ct .. or mistake of law as the basis for his defence of 

,.abs:en ce of awareness of un 1 awf u 1 ness, a 11 that is required 

175 

is that the accused should have foresight of the possibility 

that his act might be unlawful and that he accepted this 

·into the bargain46
;;;:?. Whatever the reasons of the accused 

for':,, .•• failing to make enquiries to dispel or confirm his 

suspicions is irrelevant II if the accused complies with 

the basic requirements for dolus eventualis463
• 

462� Ibid. Mare expresses the volitional element as 
"reconciled himself to this possibility", but for the 
content of the volitional element in dolus eventualis, 

see 176ff below. See S v De Blom 1977 (3) SA 513 (A) 
�at 530; R v Churchill 1959 (2) SA 575 (A); R v Z 1960 

( 1) SA 739 (A); R v Suleman 1960 (4) SA 645 (N); R v 

MarkJ.·ns Motors 1959 (3) SA 508 (A) 516; S v Marshall 

196 7 ( 1) SA 171 ( D) 177. 

463� _Mare ibid. 
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VOLITIONAL COMPONENT : RECKLESSNESS 

Along with subjective foresight of the possible occurrence 

.. of . harm, the courts have insisted on a voluntative 

_>component, usu a 11 y ex pressed as reek 1 essness on the part of 

.. ::fhe, accused whether the consequence wi 11 ensue or not404 • 

Desp·ite the fact that the requirement has frequently been 

str:-essed by the courts, its meaning has seldom been 

However the requirement has been expressed in 

.a number of different ways. Recklessness has been 

,�nterpreted as a contentment on the part of the accused to 

• t,a_ke the risk in question, in order to achieve the larger 

:, de.�ign400 , simp 1 y "not caring what the resu 1 t may be" 407 or 

-"_ knowi_ng . that the wound was 1 i ke 1 y to cause death and 

_regard 1 ess whether death resu 1 ted or not" 401::1. Further 

exp 1,ana tions of the notion include that the accused 

( forieseeing the consequence) "neverthe 1 ess does" the deed40� 

�/ 

0

�'as "nevertheless ready to associate with the 

en:terprise"47':' or "al lowed [the] matter to go forward as 

p1.ann.ed " 47 i ; alternatively that the accused "persisted in 

"464·. Visser and Vorster (n340) 370; LAWSA (nl) para 92; 
Loubser and Rabie (n76) 419; M A  Rabie A Bibliography 
of South African Law (General Principles} (1987) 68. 
See Bure he 11 and Hunt ( n2) 151 n 206 and LAWSA ( n 1) 
para 92 at nl for a list of cases, where this was 
required. 

446. R v Jolly 1923 AD 176 at 182. 

· 467.,: R v Huebsch 1953 (2) SA 561 (A) 568. 

-.. 468.: R v Koning 1953 (3) SA 220 (T) 231 EF. 

:,A69, .• __ S v Mini 1963 (3) 188 (A). 

· -470� R v Nsele 1955 (2) SA 145 (A). 

471.· S v Nkombani 1963 (4) SA 877 (A). 
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suc::ti cause reek less as to the consequences of his acts"472 

,. 

·or ·llwas indifferent about it and nevertheless persisted" 473
• 

H.olmes, JA in De Bruyn474 in establishing the requirements 

·,_,for · dolus eventualis47=', (having mentioned "subjective 

,foresight of the possibility, however remote, of 

u,nlawful conduct causing 
. .  

identifies the necessity 

death 

for 

to another ... " 

persistence in 

470) 

such 

c6nduct, despite such foresight an insensitive 

reek lessness ( which has nothing in common with cul pa)" and 

"the conscious taking of the risk of resultant death, not 

ca�ing whether it ensues or not 11477 The verb "reek" 

·has been defined as "to take heed of something� so as to be 

alarmed or troubled thereby or so as to modify one's conduct 

or purpose on that account" 478
• 

In _.pr·actice, it seems as if most cases require that the 

accuS:ed shou 1 d be reek 1 ess as to the possi bi 1 i ty of the 

c,on seq u,en ce 

,adopted to 

ensuing, 

express 

although 

this479
• 

numer-ous 

Due to 

ways 

this 

have been 

conceptual 

confusion, Du Plessis has suggested that "recklessness" be 

omitted or- supplanted with a "clearly neutr-al" wor-d such as 

':·"·heed 1 ess II 4e•:•. However, Loubser and Rabie point out that 

472. S v Arnold 1965 (2) SA 215 (C) 2198. 

A73. JD P Naude v S 1977 (1) PH H9 (A) (tr-anslation). 

47�� 1968 (4) SA 498 (A). 

475 .. At 510. 

476 ... Ibid. 

··477; !bid. Engers (n262) 223 opines 
··'pr-obably the best definition of 

eventualis in South African law . 

that this statement is 
'r-ecklessness· in dolus 

.. 478. S v Nkombani 1963 (4) SA 877 (A) 896 D. 

4o/9� Loubser and Rabie (n76) 419-20. 

480_.,_ Du .Plessis (n380) 157. 
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._mos,t of the concepts used by the courts to indicate 

reckless .·/eek 1 essness seem to be synonymous: (t)hus 
means. care 1 ess or heed 1 ess, heedless means careless or 

·_rega:rdless, while regardless means heedless, indifferent or 

:; .c.are 1·ess 11481 It is doubt f u 1 therefore whether this 
', 

dis�i�ction suggested by Du Plessis is helpful. 

Despite the lack of certainty regarding the precise meaning 

. 'pf' recklessness, one thing is clear: the notion of 

,rec�l�ssness is not equivalent to the English law notion of 

�recklessness482• However Bertelsmann is of the opinion that 

{n .the deve 1 opmen t of dol us even tua 1 is, our courts adopted 

";t:h.e:English law concept of recklessness wholesale into our 

.. 1a.w483. 

< I:t shou 1 d be noted that reek 1 ess conduct per se is not 

:'.'��.ffici�nt to establish dolus eventualis (irrespective of 

: . th�_ degree of reek 1 essness) 484• 

.not:'equi_valent to intention48�. 

Recklessness is therefore 

There must therefore be 

48}.:toubser and Rabie (n76) 421. 
. 

;-" 

'402°. Markel ( ( n387) 164) states that; " It needs no 
argument that the element of recklessness in the South 
African dolus eventualis does not have the same meaning 

.. as in England or the USA. It is clearly not gross 
negligence as a form of fault, but is an element of a 

. form of fault. It is submitted that it could only 
involve a specific state of mind resembling the normal 
semantic meaning of the term " Engers ( n262) 233 

· and.''Snyman (n3) 200 also stress that the English law 
_ te'rm ' reek 1 essness' is not equ i va 1 en t to ' reek 1 essness.' 

·: :in dolus eventual1.'s. Jansen JA reaffirms this view in 
.s v Ngubane 1985 (3) SA 677 (A) 685. K Van Rooyen 
expresses a dissenting view in "Vonnisbesprel<.ings: S v 
Rabson 1972 (4) SA 574 (T)" (1973) 9 De Jure 82. 

'·483;.' B�ptelsmann (n20) 41 n34; Bertelsmann (n23) 70. 
'-�· 

.484 .• LAWSA ( n 1) para 93. 

:. 485,. · T Verschoor and R W Alberts Misdaad 
I 

Verweer en Straf 
t1986) 211, where the learned authors cite the cases of 

','S \.; Dube 1972 ( 4) SA 515 ( W) and S v Du Preez 1972 ( 4) 
SA 584 (A) as authority for this proposition. In Dube 
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subjective for-esight of the possibility of a r-esult 

The voluntative element, r-ecklessness, is 

p-r□ved by inf er-en ce; just as is subjective for-es ig ht 4137
• 

factor-s such as pr-evious deliber-ation and 

.prepar-at ion, coup 1 ed with f ai 1 ur-e to r-ender- assistance and 

·the· absence 

_sympathy ••• "41313 

of any 

may 

fr-om 

signs of 

give r-ise 

sur-pr-ise, 

to an 

r-egr-et 

infer-ence 

or 

of 

fact nicklessness 01'" any "gr-ave consequences which 

still 

in 

flow fr-om . the accused's act and the graver 

con.sequences which might be expected to flow from it" 4 e�. 

Recklessness could also be inferred from the seriousness of 

.the risk49 •=•. 

recklessness 

ci_rcu_mstan ces 

Bar-low opines that 

will, of course required 

pr-esent citing the 

(t)he amount of 

vary with 

example of 

the 

a 

despite "· n er-ge g r-aad van r-oeke 1 oosheid ••• " (according 
to Verschoor- and Alber-ts), lack of subjective foresight 
of the possibility of harm resulted in a verdict of 
culpable homicide, based on negligence. The learned 
-authors conclude that opset om te dood kan 

·der-halwe nie van sy r-oekeloosheid afgelei word nie 
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In Du Pr-eez the appellant's mur-der- conviction in 
the cour-t a quo was reduced to one of culpable homicide 
on appeal, once again on the basis of lack of 
subjective foresight. As pointed out at 589D (per 
Ogilvie-Thompson CJ) " ••• To shoot with a pistol in the 
d·irection of a moving human being leaving so smal 1 a 
mar-gin of safety, may indeed be fairly described as 

.r-eck 1 ess conduct, but reek 1 ess conduct per se is not 
necessar-ily to be equated with dolus eventualis 

486 •. See cases cited in ( n485) R v Horn 1958 ( 3) 457 (A) 466 
. G; R v Poteradza_yi 1959 (2) SA 125 (FC) 129 AB; S v 

Nduneni 1972 ( 3) 799 ( C) 800-1. LAWSA ( n 1) para 92; 
Loubser and Rabie (n76) 420. 

487 .•. Enge rs ( n262) 223-4; LAWSA (ibid); Loubser and Rabie 
(ibid). R v Poteradzayi 1959 12) SA 125 (FC) 129 D; S 

v Maree 1964 (4) SA 545 (0) 551 E. 

'488. LAWSA ibid. 

·489_. -Ibid. R v Poteradzayi 1959 (2) SA 125 (FC) 129 DE. 

,4�0� LAWSA ibid; R v Horn 1958 (3) 457 (A) 465 C. 



_comparatively light blow being sutficient in the case of a 
,· 

-
·. · . .  · 

�hild or a weak person49 � .  

It appears that in every case where the accused is acquitted 

.on the ground of having no intention to cause the harm which 

h a.s _res u 1 t e d , t he e l em en t f o u n d t CJ tJ e l a c I<. i n g i s f ores i g ht 
-'af).i::

f 

recklessness is not discussed at al 1 492
• As Loubser and 

Ra_bi_e. opine " a possible explanation why recklessness so 
sel��m features in practice, is that this element is usually 

,al.m.o.st· automatically inferred from the fact that the accused 

fo_resaw the poss i b 1 e occurrence of the result in question 

an·c:1· nevertheless persisted in his conduct This 

i\aturally aggravates the difficulty of assigning a precise 

·_me.an ing to the term "reel< l essness", as we 11 as raising 

serious doubts concerning the practical importance of 

1.80 

-�ec�lessness (the absence thereof never having excluded the 

(inding of dolus eventualis) Burchell and Hunt mention 

· Chi ta te as the so 1 e exception ( where dol us even tua 1 is was 

Jacking because of the absence of recklessness)494 • 

H o_w ev.e r , i t i s sub mi t t e d by Bu r ch e l l and Hun t t ha t t h i s case 

was wrongly decided, because with regard to the meaning of 

.'the recklessness element of clolus eventualis, the learned 

judge:s interpretation seems to indicate that it is a 

in.atter of motive, or indifference, or callousness 

and that recklessness was present since the accused, 

for,e·see{ng the possibility of death, nevertheless continued 

5:91 . Bar 1 ow ( n 174 ) 398-9 . 

'492 ;· P T Smith 
· .. SB..L.J... 81 
.Hunt (n2) 

"Recklessness 
see the cases 

153. 

in Dolus Eventualis" (1979) 96 
cited at 81 n4. Burchell and 

493 .. Loµbser and Rabie (n76) 421. 

494 .. Burchell and Hunt (n2) 153. f? v Chitate 1968 (2) PH 
H337 (R). 

· 495. Ibid 152 n 225. 
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to ... act, i rrespec ti ve of whether death resulted or not490
• 

Iri _fact, in a number- of cases, the decision appears to have 

.. -been· handed down solely on the basis oi foresight, without 

· -any_ consideri:ltion beir1g given to recklessness497
• Rabie498 

mentions the case of Van Jaars vel d499 as an ex amp 1 e of 

-judicial support for the notion that if the accused 

'foresaw the possibility o·f death, but proceeded with his 

action ·in the genuine belie·f that death would not take 

place, he did not have dolus eventualis since the element of 

�ec�lessness was lacking However, it is submitted 

that the l�arned author is mistaken in this regard: where 

an accused genuinely rules out the risk of harm occurring, 
.. . .  , 

•.:h,e i has (lQ. foresight; despite having initially foreseen the 

./-:r-i.s,k, the accused pr-oceeded to rule out the possibility of 

r-isk o c cu r r in g =-,:, 1. • It is therefore the lack of 

fo�eiight which excludes a finding of dolus eventualis. 

496. 

· .497. 

Jbi_d. 

See the cases cited in Burche 11 and Hunt 
229� L.oubser and Rabie (n76) 421; "It may 
that in the great 1T1c1jority of cases 

(n2) 153 n 
be assumed 

proof of 
Teck 1 essness wou 1 d in I ,;,ct be furnished by the 
accused· s action with foresight of the possible 
consequences". 

-498� LAWSA (nl). 

499. 1974 (1) PH H9 (A). 

506. At para 92. 

501�; It is appa,-ent from the judgment of the court in Van 
Jaarsveld, per Muller JA; that the decision turned on 
fore.sight rather than recklessness: Alhoewel 

.beskuldigde ges§ het dat hy n kans gevat het dit was 
-nietemin duidelik da.t Welt hy bedoel het was hoewel hy 
die. moontlikheid voorsien het dat hy die klaagster kan 
raakskiet hy nogtans in sy gemik van die moment tevrede 
was dat hy haar nie sou raak nie The court 
proceeds to find no dolus eventualis on the facts of 

· 'the case. 
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Erigers, despite conceding that the concept of reek lessness 

is .. . ·Seldom used by our courts ( and when used, is mer-el y 

>-s Up er f i C i a 1 1 y considered) and that the courts tend to 

.�oncentrate on the foresight requirement� 0�, is of the 

·_· .· c:ipin_Ion that the notion of reek 1 essness deserves to be put 

t�· b_etter use. It is the submission of Engers that the 

··re.<:kiessness requirement should be employed in supplementing 

��h� ioresight requirement in elucidating the situation where 

ih� accus�d only has foresight of the remote possibility of 

·the harm o�curring�03
• 

502 •
. 

Op cit 223. 

�563. Engers' views have been briefly discussed above at 153-
4, but, for the sake of comp 1 eteness, a few brief 

. remarks may be made concerning his use of the term 
:•recklessness·. It is Engers· argument (at 223) 
concerning foresight of a remote possibility that it is 
preferable to say " that the accused foresaw the 
·possibility but that he was not reckless because he 
tho�ght it so unlikely. If he mentally discounted the 
possibi 1 i ty, then he did not take a conscious risk, 
whereas if he thought of it as a real or probable 
possibility, then he did take such a risk, and dolus 

·eventualis would have been present " For a 
"�discussion of terminological problems in this argument, 

as well as an alternative interpretation thereof, see 
.154�5 above. It is the present writer's view that the 
above argument confuses lack of foresight with absence 

·•of recklessness, and that failure to "take a conscious 
risk" amounts to an absence of dolus eventualis on the 

'.grounds of a lack of foresight, rather than an absence 
_ of recklessness. Engers discusses recklessness in 

·relation to a defence of confidence later in his 
a r ti c 1 e ( a t 2 2 7 ) , s u b mi t t i n g th a t " ( a ) def en c e o f 
confidence, it is submitted, attacks the element of 
reek 1 essness, not the e 1 emen t of foresight. Supreme 
�onfidence on the part of the accused does not 
necessarily imply that he did not foresee death. What 
•it implies is that the accused considered that death 
was a very remote or very unlikely (or even an 
·impossible') possibility On the basis of this 
reasoning, allied to his argument at 223, Engers would 
regard "confidence" as excluding dolus eventualis where 
the foreseen possibility is remote (despite his 
�cceptance in principle that there should be no 
1 imitation on the scope of the possi bi 1 i ty for the 
purposes of foresight (at 223)). It is submitted that 
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It· is instructive to turn now to the case law in point�04• 

Fo·11owing Smith's assessment of the seminal nature of the 

'case of Valachia�•=•�, Greenberg JA's judgment will form the 

centrepoint of the discussion of the law. 

The-first mention of recklessness in our law appears in the 

cases. of Laubscher�•=• 0
, where the accused were held to have 

_acted_ "apparently wantonly and recklessly"�07.; and 

·•-u]yett�<:>e, where the accused was held to exhibit "a reckless 
·. disregard" �•:• 9 for the comp 1 a inan t' a Victim of an ass au 1 t 

with intent to do grievous bodily harm�10• The first 

explicit statement in which a form of intention 1 ess 

it · cannot be said that "supreme confidence" does not 
necessarily imply absence of foresight. Surely it is 

.. implicit in "supreme confidence" that the actor 
·considers the risk so unreal, that he entirely excludes 
the possibility of the harm occurring were the 
accused to act despite awareness of the possibility of 
harm occurring ( however remote) , it is submitted that 
dolus eventualis will be present because the necessary 
foresight is present. The use of recklessness in this 
manner therefore serves to exclude dolus eventualis on 
the basis of the remoteness of the accused's foresight 
( wh_i ch, according to Enge rs, negates reek 1 essness) 
despite an earlier acceptance of foresight of a remote 
possibility as sufficient for the purposes of dolus 
eventual is. This reasoning does not al low for a 

··coh�rent conception of dolus eventualis. 

504. Smith's useful analysis (n492) will be applied to the 
law. 

505 .. Ibid 84. R v Valachia 1945 AD 826 . 

. - ,506. R v Laubscher 1913 CPD 123. 

507. At 126. 

508 .. · Ullyett v R 1919 SR 34. 

509. At 35. 

510. The English courts had confronted the problem of acting 
despite the foresight of the possibility of harm in R v 

Desmond, Barrett and Others ( The Times 28 April 1968) 
and R v Serne and Another (1887) 16 Cox CC 311. 
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�h�n. desire of the consequences II e. .1. J. is required appears 

·. in the case of Ngcobo�i2.. Foresight only seems to have 

become an established requirement with the cases of . 
' 

The requirement of recklessness 

pe_r se is to be found in Gardiner and Lansdown, from the 

first edition�i� onwards, but it is not until the fifth 

e�ikion that any express authority is given�i�. 

This line was followed in a few cases inter alia Clenele 

Xi/tu;'i. 7
, 'Narthinus�is, Butelezi�F'r, and Jongani�::z,:,, but none 

of··· .these cases give any or substance to 

511. �mith (n492) 81. 

512. 1921 AD 92, where it was held (at 94 - 5) that: " 

513 .· 

i514. 

'515. 

An intention to kill is an essential element in 
·murder. . . Such an intent is not confined to cases 
where there is a definite purpose to kill, it is also 
present in cases where the object is to inflict 
grievous bodily harm, calculated to cause death, 
regardless of whether death results or not ... ''. Smith 
(ibid 82) regards the expression "regardless of whether 
death results or not" as a form of prototypal 
recklessness. 

1922 AD 213 at 216. 

1923 AD 176 at 182. 

.".If one person commits an act upon another, knowing 
that this act is likely to cause death but reckless 
whether death results or not, he is held in law to 

· intend to k i 1 1 " F G Gardiner and C w H Lansdown South 
African Criminal Law and Procedure led (1917) 1009 . 

. 516.'. It is Smith's submission ( (n492) 82) that the learned 
authors were probably relying on s140 of the Transkeian 
'Penal Code, Act 24 of 1886 (C), although this was not 

:- .e.xpressed. 

::\17 � · 1941 ( 1 ) PH H7 ( w) • 

518� 1942 CPD 247. 

;519,. 1925. AD 160. 

520. 1937 AD 400. 



Some Appel late Division cases decided 

before Valachia 's case in 1945 required only fores1.ght of 

the �onsequences, without recklessness or any equivalent�22• 

Smith argues that, prior to the Valachia decision, the case 
, • . 

1·aw supported the view that foresight of the consequences 

s.Li ff iced ·for dol us even tua Ji s, reek l essness being a vague 

��d:s�perfluous requirement�23• 

The· case of Valachia,:, 24 had important consequences for the 

law as far as the notion of reek 1 essness is concerned. As 

Smi�h poiQ�s out, virtually all the cases in which authority 

is�g_iven for requiring recklessness rely either directly or 

:indirectly, on the judgment of Greenberg JA in Valachia,:, 2 �. 

-5'.?1- .In Quenele Xutu and /"larthinus, Gardiner and Lansdown's 
statement ( (n515) above) is adopted. However no jury 

._direction is reported in the former case, and in the 
l�tter case, the presumption that the natural and 

·probable consequences of the accused's at:t are 
_in.tended, was applied. No authority for the use of 
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reek l essness is given i r, Bu tel ez i or Jongan1.·. In 
Bu tel ez i, the reek l essness requirement appears only in 
reference to the trial court findings and the COL1rt 
(per Solomon JA) confirmed the conviction on the ground 
that the test in Ngcobo 's case (1921 AD 92) was 
satisfied on the facts of the case, whereas in Jongani, 

Cur-lewis CJ remarked obiter at 405 when the 
stabbing of another with a knife is done recklessly and 
.regardless of the consequences the assailant can be 
fbund guilty of murder if death ensues as a result of 
the wound " which, as Smith observes (at 8�5), seems 

.to equate "recklessly" with "foresight of the possible 
consequences". The accused was eventually convicted as 

�h accessory after the tact to murder on the basis that 
he "must have contemplated and known the possibility" 
that the consequence would occur (at 405). lt is thus 

· :apparent that none of the above cases give any definite 
form to the meaning of recklessness. See the 

-�iscussion by Smith (n492) 82-3. 

�22.'Smith ibid 83 n 32. 
·, ' ·  

.523 ... 1bi d 83 . 

. 524:. 1945 AD 826. 

525.: Smith (n492) 84. See the cases cited at 84 n 35. 



·R�ferrtn� to section 140 of the Transkeian Penal Code, 
6reenberg JA states the following: 

"We may, I think, conclude from these authorities that 
the crime of murder will at all events have been 
committed if it be proved that the accused killed 
the deceased by an act which they must have known to be 
of such a dangerous character that death would be 
1 i ke 1 y to resu 1 t thereform, and were reek I ess whether 
it did or not ... 11�20• 

The citation of the Transkeian Penal Code as authority is 
-��o�lematic in this instance because the Penal Code has its 

It appears therefore that the 
notion of reek 1 essness was adopted in to our 1 aw in this 
manner. As Smith points out, recklessness in the Transkeian 

Code amounts to an attitude towards the 
apprehended risk. of death In conclusion, Smith 
_subn:ii ts that the 

into 
introduction of the 

is 
requirement of 

recklessness dolus eventual is an "historical 
accident" and that by adopting section 140 of the Transkeian 
Penal· Code Valachia introduced an English law concept into 
our ·1aw� 29 • 

. 526. At 831. 

-.. 527·.· As Smith ( n492) observes at 85: The Transkeian 
·.·Penal Code is substantially an enactment of the Draft 

Code contained in the Report of the Commission on 
Indictable Offences of 1879, and s140 of the Transkeian 

·Penal Code is identical in every material respect to 
clause 174 of the Draft Code. The Draft Code is 
largely the work of Sir James Fitzjames Stephen, and is 
based ultimately on his Digest of the Criminal Law. 
Section 140 of the Transk.eian Penal Code is thus a 
statement of the English law of malice aforethought, 
dr·awn up by an English judge ... ". 

528. Ibid 86 . 

. _529. Ibid. 

186 
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. ca
,,
tegor ies: recklessness as negligence, recklessness as 

.ind�fference and recklessness as a conscious risk� 30
• 

530 .. This is the framework of analysis adopted by 
. (n492), exclusively in respect of "recklessness". 

·\.equivalent concept of 11 reconcilic1.tion with 
possibility of harm" is dealt with at 198 below. 

Smith 
The 
the 
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Recklessness as negligence 

.. Bec:ause of the proximity in substantive approach of the 

· ·n_otion of reek 1 essness to its Eng 1 i sh 1 aw counterpart, as 

�ell as its most frequent use in ordinary speech (which has 

implications of socially undesired conduct), recklessness is 

often ref erred to in the context of neg 1 igen cee 3i . The 

_ c6nceptual confusion which this generates is aptly 

Herculese 3
:.: 

· .  . 

illustrated by Van den Heever JA's statement in 

to the effect that: 

" It is a matter of inference, however; but it 
. ·c�nnot be based on what the appellant ought to 

have foreseen, but on what he must have foreseen. 
Apart from recklessness whether death, the 
probability or possibility of which was foreseen, 

53Y� Smith (n492) 87 cites R v Chitate 1968 (2) PH H337 (R) 
and S v De Bruyn 1968 (4) SA 498 (A) as containing 
examples of the language of the courts indicating an 
assessment of the reasonableness of the accused's 
conduct in relation to recklessness, instead of an 
�ssessment of the state of mind of the accused in 
·relation to the possibility of harm. Furthermore in S 

iv Van Zyl 1969 (1) SA 553 (A) 559 D, Steyn CJ states: 
• • 11 Uit die voorgaande blyk dit, meen ek, dat die 
·:gewone betekenis van · roekeloos· ook slaan op 
:growwe nalatigheid met of sander risiko bewustheid 

" Engers ( n262) 223 n 29 points out that it is 
.said that if an untrue statement is made "recklessly" 

_·. this is sufficient to constitute fraud (all the other 
·=·requi_rements for fraud being satisfied). Here 

·:_'.'recklessly' means 'without caring whether or not the 
, :.;;.,tatemen t is fa 1 se · , and in this sense reek 1 essness 
· comes very close to gross negligence He 

c:ons.iders reek 1 essness in the ordinary sense of the 
-�□rd to mean negligence. However Engers distinguishes 
�the recklessness required for dolus eventualis on this 

basis. In the English law, recklessness is regarded as 
�kin .to negligence. As Glanville Williams states (The 
Mental Element in Crime (1965) 20) " ... Recklessness is 
a state of mind, essentially negligent, where there is 

,. foresight that a certain resu 1 t wi 11 probab 1 y or may 
,.possibly follow ... ". 

532. �954 (3) SA 826 (A). 



resu 1 ts, that is dol us in 1 aw, a person cannot 
commit murder by negligent conduct ... "�33

• 

In a number of other cases, reek 1 essness appears to have 

bl¥'en. equated with gross, inadvertent negligence, with the 

courts consequently rejecting the notion on the basis that 

· ·fo'resight must be of a subjective nature in order to 

con�titute intention�34
• In Strydom, in respect of a charge 

of assault with intent to do grievous bodily harm, the 

: · lea'rned judge (Dowling J) stated that II heedlessness and 

r�c�iessness cannot 

in.tention 

take the place of an actual proved 

This dictum was rejected in a 

-·,. consideration of the question of proof in later casesl!, 30
, 

but it is the submission of Smith that the learned judge was 

equating recklessness and gross negligence'0 37 
• 

. . I 11 the case of Du the Appellate Division 

overturned a murder 

Preez-0 39
, 

conviction (based simply on the 

�ec�lessness of the accused in respect of the possibility of 

�eath) on the grounds that the accused had only been grossly 

·neglig_ent. The court emphasized that the subjective 

intention of the accused had to be proved beyond reasonable 

doubt. Furthermore, although the court agreed with the 

cpur� a quo as to the inherent recklessness of the accused's 

conduct, it was at pains to point out that reckless 

conduct per se is not necessarily to be equated with dolus 

··even tua 1 is This statement has been criticized by 

533_. At 831. 

5;34_. Smith ( n492) 88-9. 

�.53�. 1956 (3) SA 681 (T) 683. 

536. R v Edwards 1957 R & N 107 (SR); S v Basson 1961 (3) SA 
.�79 (T); S v Sikunyana 1961 (3) SA 549 (E). 

537. Smith (n492) 89. 

53_8. 1972 ( 4) SA 584 (A) . 

539. At 589. 

189 
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on the basis that recklessness must fall 

the, ambit either of negligence or of intention; II 

within 

it is 

-�di�ficult to comprehend that recklessness can sometimes be a 

:�h�de of intention and sometimes a shade of negligence 
II �\"4 .1. 

. . .  It ·is thus Morkel's submission that " the court 

Br��d when implying that recklessness may sometimes manifest 

· its·e 1 f in a form of neg 1 igen ce 11 042 and that the correct 

·. approach was fo 11 owed in the case of E 11 i s043
, where the 

. court held that no matter how gross the nature of a 

: neg 1 igen t act, gross neg 1 igen ce can never be equated with 

r�c::klessness044• 

·S.mi th raises the argument040 that there might be possible 

. mer:it in equating recklessness with negligence, as a 

supp l,emen tary requirement to foresight, to eliminate 

possible policy problems relating to foresight of a remote 

pos_si bi 1 i ty, 

_t_ons_equences 

by excluding from the realms of foresight 

following inherently reasonable action. 

'However, as Smith points out, such a meaning would be 

inconsistent with most of the cases in our law046• Although 

5.40. D W Markel "The Meaning of the Concept of Recklessness" 
{1979) 4(2) TRW 67. 

5_42.·. lbid 71. 

543,._R v Ellis 1959 (4) SA 497 (SR), cited ibid 69-70. 

_544,. At 498. 

-�45. Smith (n492) 88. 

�.54.6; Ibid 89. Smith also outlines an objection to the view 
�·of recklessness that equates it with negligence: 

(T)he unreasonableness of the accused's conduct has 
nothing to do with mens rea, and shou 1 d be considered 
in connection with a defence against unlawfulness. 
When an accused raises private defence or the defence 

'of necessity, he argues that in the circumstances a 
reason ab 1 e man wou 1 d have acted as he did. The va 1 ue 
judgement that the court has to make in adjudicating 

'such a defence is thus identical to that involved in 



it appears that Holmes JA's explicit rejection of any 

between recklessness and negligence in De 

_,: B,ruyn1!) 47 has not been taken any further in any subsequent 

.. judgment, implicit in the equation of recklessness with some 

lat{itud� or state of mind is a rejection of the connotations 

.of �egligence associated with recklessness1!)48
• 

deciding the question of negligence. It fol lows that 
'if recklessness meant negligence there would, in cases 
of dolus eventualis, be no room for private defence or 
the defence of necessity: the issues involved in such 
a defence wou 1 d a 1 ready have been disposed of in the 

'rjecision on mens rea. Where the questions of intention 
and unlawfulness are kept separate, the requirement 

···that intention must extend to the unlawfulness of the 
act allows the accused to escape liability on the 

·ground that he genuinely (though mistakenly and 
reasonably) believed that his actions were justified, 
and thus that he had no mens rea. If, however, 
recklessness meant negligence, the question of 

.. unlawfulness being thus absorbed into that of mens rea, 
this defence would disappear - it would make nonsense 
to require that intention extend to an element of 
itself and a form of strict liability would be 

·. in traduced". 

·.547� J968 (4) SA 498 (A) 510. 

548.· See discussion of "recklessness as indifference" and 
."recklessness as taking a conscious risk" below. 
_However, Labuschagne (n76) 436 at 439 describes the 
notion of reek lessness as "· n vorm van late­
aanspreek l ikheid", in the following terms: Die 

.. begrip 'roekeloos· in die verband gebruik [referring to 
the remarks of Van Heer-den JA in S v Beukes 1988 (1) SA 
511 (A) 522], verwys na die nalate om bewustelik 
�oorkomend op te tree en verwys nie slegs na wat in die 
dader se gees aangaan nie. Daar word derhalwe van die 
dader verwag om posi tief op te tree om sodoende die 
intrede van die gevolg of die verrig van die handeling 
te voorkom (at 439). The learned author is 

'fncorporating an enquiry into negligence into the realm 
of dolus eventualis, which is unacceptable on the 
grounds of principled legal science. The question of 
the. reasonableness of conduct should not enter into the 
enquiry into intention, which relates to the state of 
mind of the accused. 

191 



Recklessness as indifference 

·This alternative meaning of recklessness finds a firm 

.measure of support as it is endorsed both by writers� 4� and 

in a number of cases�� 0• The apparent source ot the notion 

· .of- reek 1 essness in its present form, the Transkei an Pena 1 
. , 
Code 5 �"-, indicates that recklessness embodies an attitude 

·tow_ards the foreseen risk of harm. 

-reck·1··�.ssness has been equated with 

1n a number of cases 

inditterence, as a 

cori comi tan t to the empr,as is upon subJ ecti ve toresight. In 
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_d_e_s cr:-_i bing reek 1 essness, 1. t has been held that the accused. 

desp_ite having subjective foresight of the possibility of 

ha.rm� _acted "without caring""'�2, "careless"::-e,::!!". whether death 

· re·s·Lil_ts or not, or that the accused· s persistence in his 

cond.Ltct _should display " an insensitive recklessness 

• not caring whether [ the consequence J resu 1 ts or not" :!>::- 4 or 

sho_wi.ng a "reckless disregard" for or "regardless of"e>e.-::. or 

5
°

49." Inter al.ia Barlow (n174) 398: A man will be 
gui 1 ty of murder where he knowing 1 y does an act 
likely to result in death and reckless of the 
consequences .•. "; Loubser ( n57) 139: terwy 1 daar 
ih geval van dolus eventualis ... moont.likheidsbewussyn 

:�s, gepaardgaande met onverskilligheid ten opsigte van 
die bestaan van die omstandigheid of intrede van die 
gevolg 

:5.5.6.· See the cases cited in Burchel 1 and Hunt (n2) 152 n 
_219. 

�51. Act 24 of 1886 (Cl. 

552_. S v Mashele 1972 (2) PH Hl.36 (A). 

· _553 •.. 5 v Steenkamp 1960 ( 3) SA 680 ( 1\1) 684; 
(1) SA 798 (A) 802; S v Rooinasie 1971 
·Careless· appears to be used in 
indifference rather than negligence 
(n492) 91 n 87). 

554.: 5 v De Bruyn 1968 (4) SA 1'.t9tJ (A) 510. 

S v Melinda 1971 
( 2 ) PH H 126 ( A ) • 

the sense of 
here. (Smith 

·555. R v Ngcobo 1921 AD 92 at 94-5; R v Jongani 1937 AD 400 
at 405; R v Denele Xutu 1941 ( 1) PH H7 (W); R v Koning 
\953 (3) SA 220 (T) 230; H v Lewis 1958 (3) SA 107 (A) 



be ing "indifferent towards"=-=-0 the possible consequences . 

. ···:Furthermore, 
. ·  ' 

Holmes JA defined the work "reek" as II to 

ta_ke heed of something, so as to be alarmed or troubled 

thereby 

It .appears from- the above dicta that where the accused 

·exhibits concern whether the foreseen unlawful consequence 

ma·y · eventuate, he wi 11 have a good de fen ce
=-=-e. A possible 

solution to this difficulty would be to hold a man to be 

' '  

re.ck) ess unless he cares so much about the possible 

con�equences of his act that he does not act at all; 

· ·. h.owever, as Smith points out, this would make the 

requirement of recklessness superfluous, because for an 

.·.accused to desist from his course of conduct would exclude 

. the actus reus and thus the accused cou 1 d not be found 

guilty�=-9
• 

�Th� equation of recklessness with indifference on the basis 

· ·of·, "-not caring" whether the consequence ensues or not has 

b_een criticised as positively misleading 

·whiting=-00
, in the following terms: 

" If a person hopes that a result wi 11 not 
ensue and does everything he can, short of 
abandoning his contemplated action, to ensure that 
it wi 11 not ensue, he can hard 1 y be said not t� 
care whether it ensues or not. Yet the fact that 

II by 

f09; S v Thody 1971 (2) SA 213 (N) 216; S v Sabben 1975 
.(4) SA 303 (A) 304. 

556� R v Jolly 1923 AD 176 at 187; R v Steenkamp 1960 (3) SA 
680 (N) 684. 

557. S v Nkombani 1963 (4) SA 877 (A) 896. 

558. Smith (n492) 91 
whe ther the proscribed 

· .a good defence 

55.9. J bid. 

··560:. Whiting (n162). 

where the accused does care 

consequence ensues, he will have 
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he .car-ed would sur-ely not pr-event him fr-om being 
guilty of dolus eventualis in r-elation to the 
r-esult in question if he then pr-oceeded with his 
contemplated action, r-ealising that despite his 
pr-ecautions ther-e was still a substantial 
possibility that the r-esult would ensue ••e 61 

194 

.:Loubser- and Rabie amplify this ar-gument by pointing out 

tha�, in gener-al, the accused will indePd be concer-ned about 

possible unlawful consequences that may ensue fr-om his 

aiming 
. 

� 
. 

. 

to achieve a.not her- object, if only to avoid 

<pros.ecution for- har-m r-esult1ng wl1ich cloes not fall within 

original 

const.itutes a " 

object 562 • However-, such an attitude 

mere wish or- desir-e to avoid the har-mful 

result 
. 

. ) 

and there tore should have no bearing on 

liab,ility, wt1atever- its effect on sentence�63
• As Smith 

· '.�oints out: 

·" it seems undesir-able that a man who 
deliber-ately endanger-s the r-ights ot other-s should 
�scape liability just because he would pr-eter- the 
danger not to mater-ialize "=- 64 

: Fu.rthennor-e the l ear-ned author quest ions the et f i cacy of 

enq�ir-ing into the attitude of the accused towar-ds the r-isk 

of .harm on the basis that recklessness is usually simply 

i�ter-red fr-om foresight, on the reasoning that if the 

accused for-esaw the consequences and persisted, he must have 

been·indiffer-ent to them ... ""'6"'. 

561 .. _At 444. 

-562. Loubser and Rabi e ( n 7 6) 421. 

563 .• Ibid 421-2. 

564 .. · Smith (n492) 92. 

565. Ibid. See 92 n97. 



· 'Recklessness as the taking of a conscious risk. 

Reckless�ess has also been defined as the taking of a 

This view finds support in the writings 

--Of BLirchell and Hunt :- 07
, and Engers� 0 e. 

.. _regar_d the notion of reek 1 essness as 

Burchel 1 and Hunt 

a colourless 

• con c e pt · in t ha t i t has not hi n g to do w i t h the a c cu s e d · s 

:a_tt_itude of mind to the happening of the consequence 
II e.6'7' This view finds further apparent support in a 

number of cases in which the accused· s persistence in his 

_condu,ct, despite his appreciation of the risks, is 

emphasized =" 70
• 

S_m.1 th identifies a few di ff i cu 1 ties with this view however-. 

ln respect of the cases mentioned above, Smith points out 

_that ·it is not clear whether the courts regard the taking of 

. a . conscious r- i sk as reek 1 essness per se, or whether- it is 

· .ac-t:ual 1 y evidence of something else, such as 

Second 1 y, if reek 1 essness is simp 1 y the 

�aking of a conscious risk, it is an irrelevant requirement: 

af·ter initial subjective foresight of the possibility of 

-harm�, the accused who has not taken a conscious r-isk has 

:·.either not acted, or has acted involuntarily in which case 

�no �clus reus exists, or has so altered his conduct that he 

<566. S v De Bruyn 1968 (4) SA 498 (A) 510. 

567. Burchell and Hunt (n2) 152. 

568� Enger-s (n262) 223. 

569�: Burchell and Hunt (n2) 152. 
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570. S v Mtshiza 1970 (3) SA 747 (A) 752; S v P 1972 (3) SA 
412 ·(A) 416; S v Kgware 1977 (2) SA 454 (0) 455. See S 

, · v Nkombani 1963 (4) SA 877 (A) 896D 715: 11 To reek 
.. means to take heed of something so as to modify 
one's purpose on that account 11 (per Holmes JA). 
Also S v Kritzinger 1973 (1) SA 596 (C) 602. 

571� Smith (n492) 92. 



196 

.no 1 onger be 1 ieves that there is any risk of harm, thus 

neg�ting foresight (ruling out the risk of harm)e 72• It is 

h□
0

w_ever worth noting that it may be that the accused in fact 

·_does modify his conduct but may nevertheless continue to 

�?r�see the possible occurrence of the harm 073 • 

I 1;. may therefore be concluded that the concept of 

- . :reek.I essness is indeed a use 1 ess and confusing one, and 

alth,ough frequently stressed by the courts, in practice it 

, ha� no utility, as nothing is allowed to turn on ite 74
. The 

di_fficulty of defining the concept certainly contributes to 

·,thi,s state of affairs; as Smith points out· II whatever 

·one makes [recklessness] mean, one gets into difficulty 

It has therefore been suggested that the notion be 

aban�oned· altogether 07• • 

. Loub_ser and Rabi e, having examined the authorities on the 

�oln�, conclude that: 

·11 ••• Dolus eventualis involves only foresight 
of the possible consequences combined with 

:persistence in the relevant course of conduct. 
Thos defined, dolus eventualis either lacks a 
volitional element and contains only the cognitive 
element of foresight; or contains a volitional 
element that may be inferred from the fact that 
the accused persisted in his conduct despite 
'forE?sight of the harmful result ... 11077• 

572. Ibid. 

57.3. _In such a case, the accused may be gu i 1 ty of at tempt 
liability if the foreseen harm does not ensue or may be 
liable for the completed crime should the foreseen harm 

_ neve�theless occur (despite precautions) See the 
0

discussion at 90-2 above. 

57�. Smith (n492) 93. 

575·. - Ibid. 

�76�- Ibid. Whiting (n162) 445; 
_ 3; Marke 1 ( n224) 324. 

Burchell and Hunt (n2) 152-

·577_ Loubser and Rabie (n76) 422. 
in ( n576) Burche 11 and 

Of the authorities cited 
Hunt and Marke 1 require 



Snyman criticizes this view on the grounds that there are 

de.cisions that have excluded dolus eventualis on the basis 
of · ·an absence of reek 1 essness; that the term intention 
impiies .�. volitional element, and not merely " 

.·:or. appreciation of the existence of some fact 
knowledge 

" . 

' 

element 
and 

an tha't 
' 

., 

the courts have made the volitional 
invariable component of dolus eventualis=- 78

• The learned 

author therefore insists on the inclusion of the voluntative 
elem'ent as a requirement for dolus eventualis. However 

Snyman prefers to use the phraseology that the accused " 
must have reconciled himself to the possibility that the 

result may follow ... "=- 79
• 

foresight of a real possibility, whilst Whiting favours 
. this formulation, but allows limited scope for the 

utility of foresight of a remote possibility within the 
area of criminal intention (126 above). The latter 
for mu 1 a tion ( persistence in conduct despite foresight 
of harm) finds some support in Holmes JA's reference to 

.re.cklessness as "persistence in such conduct, despite 
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such foresight" (in 5 v De Bruyn 1968 (4) SA 498 (A) 
510). Further support may be found in the cases of S v 
Kritzinger 1973 (1) SA 596 (C) 602; 5 v Kgware 1977 (2) 
SA 454 (0) 455 EF. 

578. Snyman (n3) 201 . 

. _579 .. ,Ibid 200. 
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R�conciliation with the possibility of harm. 
. . . . 

Th.1s e)<pression has found favour with the courts in some 

cases, a 1 though it has been e>< pressed sornewha t differently 

'�i different cases. The requirement that the accused must 

have· reconciled himself to the possible occurrence of the 

result, as formulated in a number of cases 58 '�, has also been 

. expressed i::\S the accused as-=,oc1ating ("vereenselwig") 

'h i ms e 1 f · w i th the o c cu n-en c e o f t he r-es u 1 t '==' '=' .J.. or t ha t t he 

.accused formed the '' ... wilsbesluit om die moontlike gevolge 

nogtans te aanvaar Other cases have simply 

_re�uired that the accused should have been content with the 

consequences of his ac:t�s-c!-. l 11 the most ,-ecen t cases to 

ex�mine in depth the voluntative element required for dolus 

.·ev·entualis, the court in N9ubane�'=' 4 seems to equate the 

terms "consent", "reconciles himself" and "takes it into the 

· ·b,arga in" 

.. component 

Beukes580 

all being appropriate as 

of dolus eventual 1.·s"'' 85, 

makes mention of both 

in 

while 

describing 

the court 

"recklessness" 

this 

in 

and 

"reconciling oneself with the result", without elaborating 

any further or indicating any preference between the 

ex pr_essions 587
• 

580,� S' v Thenkwa 1970 ( 3) SA 5'.29 ( f4) 5..53 C; S v Swanepoel 
.1983 (1) SA 434 ((-)J 455-6, 45; A; S' v Ngubane 1985 (3) 
SA 61/ (A) 685 DE, 686E::; S v l'lbatha 198"7 (L) 5(-) 2/2 (A) 
285 C. 

581. S v Dladla 1980 (1) SA 1 (A) 4 H. 

582. Ibid 4 A-8. 

583. R v Jolly 192::S AD 1/6 at 18'.2; S v Navhungu 1981 (1) SA 
56 (A) 66 G-H. 

584. 5 v Ngubane 1985 (3) SA 677 (A). 

585 .. At 6850. 

5_8t:>_ •. 1988 ( 1) SA 511 (A) • 

. 58,7� At 521 I. 



A n0mber of jurists favour this alternative formulation. In 

discussing the volitional component of dolus eventualis, De 

·Wet and Swanepoe 1 define it as " ... da t hy [ the accused] horn 

met· die intrede van die gevolg versoen het 00 =-ee while 

Strauss requires that '' ... the wrong-doer realises that [the 

resu 1 t] may ensue and is reconciled with this eventuality 

Oosten =-91
, 

Apart 

Visser 

.Bertelsmann=-94 are 

from Snyman=-9 •=•, 

and Vorster e92 

in substantial 

authors such as Van 

Labuschagne=- .,.� and 

agreement with this 

for,mulation. There is, however, some disagreement as to the 

equation .of "reek l essness" and "recr:>n ci 1 ing oneself with the 

.harmful result". Bertelsmann rejects the notion of 

fecklessness as useless and confusing=- 9 =-, as do Visser- and 

:Vorster=-96
, citing DladJa=-97 as sounding the death-knell for-

the hotion of r-ecklessness=-96
• Other- jurists such as 

·Sf'!yman=-99 and Labuschagne6 '=''=• indicate a simple equivalence 

. in the concepts. Markel, on the other hand, states that to 

588 .• De Wet and Swanepoel (n4) 140. 

589'. s A Strauss cited in Thom (n13) 11. 

590. Snyman (n3) 200. 

.59_.1. Van Oosten (n271) 191. 

592. ·Visser and Vorster- (n340) 370. 

593 • .  Labuschagne (n76) 439. 

594. Ber-telsmann (n20) 38; Bertelsmann (n23) 71, 75. 

595;. W Ber-telsmann "Farewell Recklessness - Welcome the Real 
Dolus Eventualis" (1980) SACC 28 at 29. 

"596. Visser- and Vorster- (n340) 370. 

59.7. s V Dladla 1980 ( 1 ) SA 1 (A) . 

598. Visser and Vorster- (n340) 370. 

· 5,99. Snyman (n3) 200. 

600 .. Labuschagne (n76) 439. 
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'rep 1 a·ce reek l essness 1'lli th rec on c i 1 at 1.on is to r·ep lace one 

e�pty clich� with another, as the concepts are largely 

� y n c:i n y (I) o u s 6 -=• i • Whiting agrees, ind.1cat1ng that just as " ... 
. •:' 

the cornscious taking of the r.i.sk that the result w1.Jl ensue 

is so too is the "reconcilation" 

formulation because by act1.ng with foresight of the 

possibi l,i ty that a result will ensue, one necessarily 

reconciles oneself to the poss1.c1.lity that 1.t will ensue or ' 
! 

'takes thi·s possibility into the bargain " 0':•3 Whereas 

Markel derives the volitional component of dolus eventualis 

from· the persistent conduct of the accused despite his 

knowledge of the possibility of harm·=-'=• 4; 

that though the persistent conduct of 

Van Oosten argues 

the accused may 

.constitute evidence of the decision to take the risk that 

fhe consequences may follow, cannot be regarded as 

conclusive proof of such a mental process0 •=•"". Van Oosten 

. ·contends that at some point between foresight of the 

possible consequences of his act and the act itself, there 

must be a decision on the part of the accused to accept or 

reject the risk of such consequences materializing000 • 

\ 

Snyman defends the notion of a conscious volitional element 

in the form of recklessness or reconciliation to the harmful 

r!?sult on the grounds that 1. t is incorrect to allege 

that there are no decisions to the effect that [the accused] 

foresaw the result but did not reconcile himself to it (or 

was .not r-eck less ... ) ll.:t:;,:)
7 • 

601. Markel (n387) 163. 

602. Whiting (n162) 445. 

603.· Ibid. 

604. Markel (n387) 170. 

605. Van Oosten (n271) 191. 

'606. Ibid. 

-�67. gnyman (n3) 201. 

The learned author then proceeds 



to ·cite the cases of Hed 1 ey6 ':"3, Fernandez609
, Chi ta te6 1.o and 

Le·Roux6 1.i as examples of such decisions. 

201 

In_ the �ase of Hedley, the accused fired two shots at a bird 

swimri1ing on a dam. The seconcJ bullet ricocheted oft the 

water, killing a woman on the other side of the dam. The 

court (per Br··oome .JP) foLind that the accused knew that 

behind the bifd were human dwell HHJS and ther·efore also 

-human beings, and confirmed a conviction ot culpable 

homicide6 ,·2• However the learned judge is reported to have 

.�sed the following words: 

He knew that the bullet he was firing would 
strike the water and might ricochet and that if it 
did ricochet it might pass near the huts and so 
might hit someone " 0 1. -3 

These words seem to indicate subjective foresight of the 

·kind required for dolus eventual.1s and that the accused was 

gui 1 ty of murder. However this inference does not accord 

with the court's confirmation of the culpable homicide 

conviction; therefore it seems that the passage rea 11 y 

ret�rs to the accused's knowledge that he was firing in the 

direction of the huts, where people might be found and that 

the accused ought to have known that he might kill someone 

�by his actions, although he did not have precise knowledge 

o{ the causal circumstances of the result6i4 • 

608. 1958 ( 1 ) SA 362 ( I\J) • 

609. 1966 ( 2) SA 259 ( i:, ) • 

610. 1968 (2) PH H337 (R). 

. 611. 1969 ( 3) SA 725 ( T) • 

612. At 363 F - I • 

613. At 363 G-H. 

614. Du Plessis (n380) 167. 
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Both Bertelsmann"" :1.::,-. and Snyman° -'-·=> regard the decision in 

Hedley as evincing an absence of volition on the part of the 

accused while 8urcr1ell "" :1. 7 opines that the accused foresaw 

the remote possibility of death occurring and accepted this 

risk into the bargain, but regards the requirement of 

"accepting the foreseen risk 1.nto the barga .in" as 

unsatisfactory. Loubser and Rclbie•"'.!· 8 point out a long the 

lines suggested above, that it is possible to infer that the 

accused acted negligently rather than intentionally because 

of the fact tl,at he had or ought to have had, foresight of 

the ·p_ossibility of the fatal r-esu 1 t occurring, but 

(unreasonably) concluded that it would not occur in the 

circumstances, and therefore did not foresee its actual 

occurrence. 

In. the case of Fernandez0 :1.""', the accused failed to take the 

necessary precautions to ensure that a baboon did not escape 

whi-le he was busy repairing its cage. The baboon escaped 

and killed a child. 

Ogilvie-Thompson JA) 

In its findings, the court (per 

held that the accused consequently 

ought to hav·e foreseen the possibility of death resulting 

sh·ould the baboon leave its cage, and that the verdict of 

culpable homicide handed down in the court 

. co r rec t O ::::'c, • appears therefore that this 

.615. Bertelsmann (n595) 31. 

616'. Snyman (n3) 201 n 17. 

617. Burchell (n402) 158. 

618. Loubser and Rabie ( n-/6) 425. 

619. 1966 ( 2) SA 259 (A) . 

620. At 264-5. 

a quo was 

case was 
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determined on the grounds of an absence of foresight of the 

h�r�. resulting rather than an absence of volition621
• 

•.In the case of Chi ta t.e6 2 :=::, the accused was found to have 

foreseen the possibility of the fatal result arising out of 

an illegal abortion. Because it was not shown that the 

incidence of fatal abortions in like circumstances was high, 

the court found that dol us even tua J 1 s had not been proved, 

ie the accused was not reek 1 ess. This case appears to be 

the only authority in our- case law where dolus eventualis 

found to be lacking due to a lack of was explicitly 

re.ck 1 essness. However, it should be noted that an equally 

tenable conclusion would be that the low incidence of 

fatalities in such circumstances could justify the inference 

that the accused did not foresee death as a possible result 

·and lacked 

_f.oresight,
623• 

dolus even tua J .is on the basis of lack of 

Finally, in the case of Le Roux0z4
, which dealt with a 

charge of i 11 ega l camping within the borders of the Kruger 

Nati��al Park, the court held negligence to be a sufficient 

mens rea form f□r the offence. Therefore, premised upon the 

carelessness of the appellant, the conviction 1.n the lower 

court was upheld. It appears that even if dolus eventualis 

wer� applied in this situation, it would be excluded on the 

grounds of a lack of proof of foresight rather than a lack 

of volition° 2 �. 

621 .. As Du, Plessis ((n380) 169) observes: 
statement of unconscious negligence as 
understood 

622� 1968 (2) PH H337 (R). 

623. Loub.ser and Rabie (n76) 424. 

b24. 1969 (3) SA 725 (T). 

�25. Loubser and Rabie (n76) 425-6. 

This is a 
traditionally 
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It may therefor-e be concluded that these cases cited by 

Snyman do not 117 fact provide author-1ty for- the 

indispensability of the volitional element of dolus 

even-tu a 1 is 1n the form of r-ecklessness (or reconc1liation). 

Van Heer-den JA was therefore correct when he pointed out in 

the ·case of Beukes026 that there 1s no instance 1n our case 

1 aw where dol us even tua1 2 s was not pr-oved as d result of the 

)ack'.of a volitional element 627 • 

_ Al th'ough Van Heer-den JA accepts in Beukes6 28 that an absence 

of recklessness has never excluded dolus eventual.is in the 

case law029
, the learned judge still envisages a role for 

th� volitional element in dolus eventual.is. Van Heer-den JA 

does not define the vo 1 i tiona l element in his judgment, 

although he makes it clear that this requirement will 

uiually only be fulfilled in the event of the accused. 

foreseeing the occurrence of 

re�sonable possibility030 • 

the harmful 

Despite the 

result as a 

fact that the 

"reasonable possibilty" requirE.,ment automatically calls into 

q,uestion the further utility of the volitional element in 

assessing dol us eventual is, the 1 earned judge never-the 1 ess 

is of the opinion that the volitional element still fulfills 

.a valL1able function63 -L . It 1s the opinion of the learned 

judge that the volitional element J.S use-ful in two 

partLcula� situations: 

626. 1988 ( 1 ) SA 511 (A) . 

'627. At 522 C-D. 

628. l:988 ( 1 ) SA 511 (A) • 

629. -·522 C-D. 

630. At 522 E. 

63.1. ·At 522 F. 



(1) Where the accused has foresight of the possibility 

of the hanidul res'ult occL11�r-ing and consequently takes 

precautions against its occurrence; and 
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(2) Where the accused at first does not foresee the 

harmful result as a reasonable possibility, but, after 

the causal sequence of events has been 

acquires such foresight0
��-

initiated, 

In order to investigate whether these suggested si tuatioris 

can add anything to the practical utility of the volitional 

elem.ent of dolus eventualis, it is necessary to examine 

thes� situations in more detail. 

In the first situation, the liability of the accused will to 

a. large extent be dependent upon his prior conduct, the 

nature of the precautions and their successe '!'-·3 • If the 

�ccused has not yet embarked on a criminal course of conduct 

and his precautions against the initiation thereof 

successfu l
°

l y prevent the foreseen harm occurring, there is 

no criminal liability""34
• SinnJarly, if the accused had 

a 1 ready embarked on an un 1 awful course of conduct, despite 

foresight of the possibility of harm occurring, but changes 

his mind and successfu 11 y takes steps to avoid the harm 

occurring, there is no harmfu 1 result and consequent 1 y no 

liability for the completed crime63 � .  It is however widely 

that the accused may be convicted of accepted 

d,espi te a belatecJ voluntary withdrawal in 

attempt 

these 

ci.rcumstances636 • 

632. At 522 F-H. 

633. Loubser· and 

634. Ibid. 

635. Ibid. 

6'36. Ibid 427. 
Labuschagne 

Where 

Rabie (n76) 

See a.l so 
and Snyman 

tl1ese 

426. 

the 
are 

precautions prove to be 

articles cited at (n76). 
of the opinion that in the 
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uns'uccessful and the harmful result occurs, although the 

accused was convinced that the precautions would suffice to 

·.pre_vent the occurrence of the r1ar-m, the accused had ruled 

'out the risk of the harm occurring and therefore lacked 

dolus eventualis subsequent to his change of mind6 '"'-;-, _ The 

accused, however, might still tJe guilty of c.ittempt on the 

basis of his prior conduct and state ot mind, and of course 

could still be held to be cr1m1nally liable on the basis of 

negligence638 • 

-As Paizes observes6
-:!"

8, Van Heerden ,JA seeks to show the 

utility of the volitional element by indicating that the 

absence of oolus eventualis after taking precautions is due 

to the exclusion o-f the volition,:11 element. In fact, the 

, absence of dolus eventuaJ1:s is simply pr-ed.1.cated upon the 

lack of foresight on the part of the accused, after he has 

ruled out the risk of tt,e harm occurring64 '=·. The foresight 

of the accused prior to taking pr--ecautions is of 

importance to the a.ssessmen t of criminal liability 

· respect of the completed crime. As Pa1zes states: 

no 

in 

It 

is·· di ff i cu 1 t to appreciate wl1at possible 'practical 

'fun ct ion· the dual ir,qui ry serves here. It tends, only to 

- induce one wrong .l y to overlook 

·contemporaneity by attach1.ng legal 

the requirement 

significance to 

of 

an 

�ntecedent state ot mind that is irrelevant to the inquiry 

event of 
attempt 

voluntary 
liability. 

wi thdrawa.l, 

637. Loubser and Rabie 1bid. 

638. Ibid. 

��9. Paizes (n162) 641. 

there ought not to be 

640.- Ibid. Burchell (n402) .L59, points out (as does Paizes 
at 641) that the learned judge (at 522 F) concedes that 

the accused in this situation would not in fact have 
foresight. 
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11-!;)4.1.. Loubser and Rabie proceed to analyse the situation 

where the precautions taken by the accused eventually prove 

t
r

i ·be unsuccessful and the accused realises that his change 

of mind has o c cu r red too 1 a t e and t ha t hi s a t temp ts a t 

pre_cau tions w i 11 not succeed in preventing the resu 1 t f ram 

occu_rr ing"" 42
: 

"It is suggested that the accused's change of 
mind, loss of volition, dnd even contrition, 
should not be rega.rded as excluding dolus 
eventualis at the time of occurrence of the 
harmful result. He continues to foresee the 
possibility of the harmful result actually 
occurring ( that is why he belatedly attempts to 
prevent it), and his causative conduct or 
participation in a common purpose is accompanied 
l:Jy the foresight until the actual occurrence of 
the harmful result. His loss of volition and 
contrition at a late stage could be taken into 
account as an exteriuat.1ng circumstance tor the 
purpose of sentence, but arguably shoulcl not be 
regarded as excluding dolus eventualis (T)he 
accu�ed continues to foresee the actual occurrence 
of the harmful result and therefore acts with 
dolus eventualis at all material times " 64�-

The learned authors illustrate their point of view with an 

example644 of a participant in a robbery who takes part in 

all the preparations and has Joir1ed ir-i the decision of the 

-other robbe.rs to kill the persons in the building should 

there be any resistance. 

mind on his part as 

Despite a wholehearted change of 

the J. s taking place, as 

evidenced by him running towards the building shouting " 

I can no longer reconcile mysel 1- to any killing. I do not 

want to accept the risk ot it happening. 
• 

J 

Do not shoot under 

any circumstances! " .  h1s pleas are disregarded by the 

641. Paizes ibid. 

642. Loubser and Rabie (n76) 427. 

643. Ibid. 

644. Ibid. 
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o.ther robbers, ar1d cleath ot a victim results. Loubser and 

R�bi� submit that the change of heart and loss of volition, 

accompanied by the unsuccessful 

foreseen and eventually harmful 

defen.ce to a charge ot 

attempt to prevent the 

result, should not be a 

the situation being 

analogous to voluntary withdrawal that does not exclude a 

conviction of attempt= 4 � .  

Th� seccind situation suggested by Van Heerden JA can only be 

.dis.tin.guished from the first on the basis that the accused 

.only acquired foresight after the causal sequence of events 

has been initiated04 ·"' . The 1 earned judge opines that the 

�c�used will be careless as to the occurrence of the harmful 

�es�lt should he tail to take steps to interrupt the causal 

�equence of events647
• 

Burchell has criticized this suggestion as providing no 

adequate justification for the resuscitation of 

r.eck l essness048 • In his view, all that this suggestion 

a.chieves is the accentuation of the basic principle of the 

contemporaneity of actus reus and mens rea= 49
• 

Par'- � ic i pa t ion i n a common p u r pose 1 s a con t 1 nu i n g a c t and 

should the mens rea ot a participant change prior to the 

c.ommission ot the crime, then the mens rea must be judged at 

the time of such change�� 0• If the actus reus was completed 

before the foresight is acquired by the accused, the 

645. Ibid 428. 

646. lbJ.."d. 

64'7. At 522 G. 

648. Burchell (n402) 159. 

6,49 .. Ibid. 

650. Ibid. 



prosecution' could only succeed if U1e accused had a legal 

duty to prevent the occurrence of the harmful result6 ei . 

Where the accused, having acquired foresight, does take 

steps to prevent the harm resulting, the assessment of 

liability 

situation: 

of 

in this situation lS identical to the first 

where the accused still foresees the possibility 

despite taking precautions, he may be held 
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cr{minally liable on the basis ot doJus eventuaJis, whereas 

a ruling out 01° the risk of harm occurring on the part of 

the accused will exclude dolus eventualis=e2 • 

It may therefore be concluded that the examples mooted in 

Be·ukes do not add any convincing proof of the practical 

0tility of the volitional element of dolus eventualis. The 

volitional element has never· a uniform 

9mongst academic writers or in the cases653
• 

su·bmi t ted however that ( i) n general the 

651. _Paizes (n162) 641. 

652. Loubser and Rabie (n76) 428. 

definition 

It may be 

volition 

653. · Ibid The content has been variously described as 
a req�irement that the accused must have been reckless 
or ·indifferent as to whet tier or not the consequence 
ensues, or that he must have been content with the 
result; or must have associated himself with the 
result; or must have reconciled himself to the 

···occurrence of the result; or must have accepted the 
result; or must have accepted the result into the 

·bargain; or must have decided to accept the resu 1 t; 
or must have decided to accept the risk of the result 
occurring; or must have cJecided that the r-·esult will 
occur; or· must have a pp roved of the result; or must 
have consented to the result; or must have abided by 
the result; or must have r-esigned himself to the 
occurrence of t�e result. lhe Afrikaans terms used are 
· versoening met·; · vereenselwiging met·; · neerlegging 
by'; 'berusting by'; 'instell1.ng op ·aanvaarding 
van · dul d ·; · toel a ting van This welter of 
term�nology illustrates the fact that the concepts such 
as volition, will or consent are susceptible to a wide 
range of meaning, · from eager desire at the one end and 
passive and reluctant acquiescence at the other· 
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required for dolus eventualis seems to connote the sense of 

and even reluctant acquiescence, rather than 

posi ti've wi 11 or desire This view is supported by 

.V�n Oosten's statement that the volitional element would be 

more. accurately portrayed as a "negatiewe toelating" of the 

·unlawful act, rather than a "positiewe instemming" towards 

]·hus, as Loubser and Rabie observe: 

"It appears therefon? that virtually any form of 
volition will suffice, albeit of such a weak, 
passive and negative nature that it connotes 
nothing more than a conclusion (ie cognitive 
rather than voluntative in nature) on the part of 
the· accused that the harmful result may occur in 
the circumstances... �iuch a conclusion therefore 
constitutes nothing more than foresight of the 
actual occurrence of the harmful result, as 
opposed to foresight of the harmful r·esul t as a 
mere tr1eoretical possibility which is then 
discounted " 6�0 

Some writers have stated that in order tor dolus eventualis 

to exist, then, in acjdition to foresight of the possibility 

of· the harmful result occurring, the accused must either 

.ta.ke a decision that the result may er1sue6 ::;7 or decide to 

•accept the risk ot the consequence ensuing658 • However, 

these views are open to cr·itic1'::im. The decision that a 

result will ensue amounts to little more than a cognitive 

element, in that the accused foresees the possibility that 

.the consequence may actually ensue= ��. Hence, it is not the 

654. Ibid 429. 

65.5. F F  W Van Oosten "Weer Eens Oolus Eventualis en Luxuria 
n Verduideliking weens n Hepliek" (1982) 45 THRHR 

423 at 431. 

656. Loubser and Rabie (n76) 429. 

�57. Snyman (n3) 200. 

658� Van Oosten (n271) 191. 



accused's decision but rather rns conclusion that 

consequence will ensue that is material� 60• 

Furthermore, ther-e has been no practical example of 
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a 

s.i tuation where an accused, having toreseen the possibi 1 i ty 

'of•·. t.he consequence occurring, did not decide to take the 

risk of the consequence happening, and nevertheless 

implicit in the process at acting with such 

·foresight is the incorporation of a decision to run this 

It may be further submitted that if the volitiohal 

<,element of dolus eventual1s is viewed as a decision to act 

(despite foresight), then such decision does not amount to a 

:volitional element, but rather that it is of necessity 

i��luded in the notion of a voluntary action663 • As Loubser 

. and Rabie point out, whether the accused proceeds to act 

aft:.er concluding that a harmful result may occur in the 

p�rticular circumstances or the accused proceeds to act 

.a�te� resigning himself to, and thus accepting, the risk of 

such a result occurring, ther-e is hardly any question of 

·V□lition; the accused merely forms a conclusion that the 

�esult may occur and nevertheless proceeds to act664
• 

659. Loubser and Rabie (n76) 430 . 

. 66U . .  Ibid. 

661.: Ibid. 

662.-, Ibid. 

663. Ibid. 

664. Ibid. 
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·Dolus·eventualis/conscious negligence. 

. In assessing the bounds of dolus eventual is, it is 
_ app�opriate to distinguish between dolus eventualis and 

�onscious negligence I luxuria) 66�. Such distinction is 
_particularly important in respect of the enquiry into the 
volitional component, wherein most authorities have sought 
to differentiate between these two forms of fault066 • The 
dist1.nction in terms of the volitional component may be 

.desFribed as follows: 
conscious negligence 

Although both dolus eventualis and 
involve foresight of the possible 

�onsequences on the part of the accused, in respect of 
conscious negligence the accused does not reconcile himself 

.. 

to _t�� occurrence of this result. 

An alternative basis for the distinction has been sought in 
the realm of foresight by jurists such as Burchell and 
Hun t667 , and Markel 666• As mentioned above669 , it is the 
view of these writers that on 1 y foresight of a rea 1 or 
sub.stantial possibility suffices for dolus eventualis, and 
therefore.they would treat foresight of anything less than a 

665. Conscious negligence ( luxuria) is a somewhat 
controversial notion in our law. Firstly, it should be 
emphasized that it does not constitute a third species 

· of fau 1 t, as suggested by Van der Merwe I n60) 280 n 1. 
Second 1 y, Berte 1 smann has ex pressed the view that due 
to the breadth of the definition of dolus eventualis, 

Juxuria has been incorporated therein ((n20) 41 n 34). 
'.Finally, not all jurists acknowledge the existence of 

···conscious negligence - see Du Plessis (n380) 150-180, 
and particularly at 177, where the learned author 

·s�bmits that the concept of conscious negligence has no 
.. place in our criminal law. 

·666�Bertelsmann (n20) 38; 
192; Snyman (n3) 202. 

. 
' . 

(n595) 33-4; Van 0osten (n271) 

667._·Burchell and Hunt (n2) 147-9. 

668. Markel (n239) 86. 

·669 · 125 above. 
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substantial possibility as conscious neg l .i gen ce67 ':' . 

Bur�hell a�d Hun.t motivate this point of view on the basis 

of ·the extreme ditticulty 67 i of proving whether an accused 

tool< a conscious risk or not, and consequently they conclude 

that a finding of this nature should instead depend upon the 

degree of the accused's foresight of the consequence, which 

-�he learned authors opine is a matter in which an inference 

can- more readily be drawn in all the circumstances of the 

Markel, in turn, relates the enquiry to the situation 

whe·re as a result of foresight it is incumbent upon the 

a·ccused to take special care, to take precautions or to 

avoid the proposed course of con duet. Di t mag eg ter 

wee·s: dat die beskuldigde se oordeel verkeerd was en/of sy 

vo6�sorgmaatre�ls onvoldoende ." suggests Markel, in which 

ca�e it would be appropriate to enquire into conscious 

ne.gl-igence, on the basis that the possibilit)' of the harm 
' 

. 
. 

occurring. would be foreseen by th,.:> accused as less than 

· sub
0

stan tia l 672• 

As- canvassed above, the views of Burchell and Hunt, and 

·Markel, may be criticized for implying that foresight of 

less than a r·eal or substantial possibJ.lity of hcirm is not 

670. Another proponent of the need for foresight of a 
-substantial possibility f□ t

r doJus eventuaJis, Snyman 
(n3) 202 is of the opinion that substantially the same 
result can be achieved through the use of a volitional 

671. 

·component. In the light o·f the decision' in Ngubane 

1985 (3) SA 677 (A), which held that the distinction 
between dolus eventualis and conscious negligence is to 
·be found " .in whether or not X reconciled himself to 
the foreseen possibility (volitional element) 

.'Snyman favours the use of the volitional element to 
distinguish between intention and negligence in this 
sitL1ation. 

In the opinion of the learned authors, proof 
r-isk-taking or1 the part of the accused 

i·f not impossible (Burchell and Hunt 
·conscious 
difficult, 
149 n197). 

of 
is 

(n2) 

_672. Markel (n224) 324. 



foresight (for the purposes o·f intention in law) at al 1 ° 73
. 

By def•inition, negligence implies "'n absence of a state of 

·.mind, and 

negligence, 

conscious negligence, as a 

conforms to this fundamental 

subspecies of 

characteristic. 

The pr.incipal difference between conscious and unconscious 

negligence674 is simply that in the former, the accused had 

foresight of the harm occurring, which he unreasonably 

·pr6ceeded to rule out as a possibility, in so doing causing 

.a �omplete lack of foresight in his own mind, when he ought 

.to have had su�h foresight. 
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Uncons·cious negligence occurs wher·e there is no foresight 

whatsoever on the part of the accused. Therefore, only 

w.her'e the risk is ruled out altogether in the mind of the 

accused can there be an absence of foresight ( and thus an 

�bsehce of a state of mind), consequently shifting the 

enqu.iry from intention into the realm of conscious 

neg· 1 igence. Where the accused maintains foresight of a 

possibility of the harm occurring, however remote, the 

·ap·propr iate mens re.:1 form must be intention 1.n the form of 

dolus eventualis. 

The· validity of the traditional distinction between dolus 

eventualis and conscious negligence rnay however· also be 

questioned. In the light of the rejection of the notions of 

.' r-eck lessness · and · r·econci 1 iat.1on · above"" 7 "", it may be 

s u b_m i t t e d that t he v o 1 i t i on a I e 1 em en t i s no t an ad e qua t e 

b.asis for distinguishing between dolus eventual is and 

ii3. Loubser and Rabie (n/6) 431: lt 1s submitted that 
instances in which the accused in fact foresaw the 
possible occurrence of the result, but only as a remote 
possibility, do not qualify as examples of conscious 
negligence ... ". 

674� They are identical 
· accused does not 
reasonable man. 

in requiring that the conduct of the 
measure up to the standard of the 

675. See particularly �0872�0 above. 



ionscious negligence. It is clear that negligence can only 

be conscious in the sense that the accused had foresight of 

the possibility of harm, as in dolus eventual1.s, before he 

r.u l,ed out the 

Th i s. pr-o c es s 

conclusion on 

risk of such harm occurring in his own mind. 

of 'ruling out the 

the part oi' the accused 

risk' constitutes a 

that the foreseen harm 

will not come to pass in the circumstances, and it is this 

conclusion which distinguishes dolus eventual is fr-om 

conscious negligence. 

2-15 



Validity of The Volitional Element 

·rt is therefore submitted that the volitional element has no 

part to play in the d1stinct1on between dolus eventualis and 

-'conscious neg l j_gence, and the further of this 

-element as a part of dolus eventual1s is undermined to an 

_eveM greater extent=1/a , 

216 

IJ. has been submitted that as a matter of str-ict logic, 

t�er-e ar-e two equally tenable views regarding volition as � 

\Coristituent element of dolus eventualis077
: 

_,. (a) That volition is required in the form o·f a wi 11, 

wish or desire, involving something more than a mere 

cognitive conclusion as to the possibility of 

harmful result occurring07 �; or 

( b) That a mere cognitive conclusion as to 

the 

the 

possibility of the !,armful result occurr-ing suffices 

and that dolus eventual1s exists where a person 

concludes that the harmful r-esul t. may occur in the 

circumstances and nevertheless pr·oceeds to act, even 

though he does not will, wish or desire the result079
, 

;Ai is apparent from the above discussion, the content of the 

volitional element is uncertain and open to question. 

�olicy considerations demand that this ambiguity be resolved 

676: Implicit in the acceptance of the notion of 
recklessness by some writers was its usefulness in 
distinguishing between negligence and intention. 

677. Loubser and Rabie (n76) 431-2. 

678 .· See Ber-telsrnann (595) 28 tt for an enthusiastic 

_acceptance of this voluntative test . 

. 679. Whiting (n162) 446: A person will have dolus 
eventualis in regard to a result 1f he 'intentionally' 
co�mits an act, foreseeing that it may cause that 
r·esult For Wh1t1ng, "uitentionally" constitutes 
the volitional element (446 n 11). 
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) 

in order 

def.ini tion 

that a more precise and .log1ccdly acceptable 

ach1eved·"' 8':• . of doJus even tu,, J .L .s may be 

FLtrt.herrnore ., 1f vol1.t1on 1s r-equir-ed as a constituent of 

dolus eventual.i.s, and such volition consists of a har-mful 

result, it wouJ.d presumably t:ie excluded by a pos.1tive will 

-or- desire that the r-esult must not occur- = 8 � .  Thus a change 

of mind, alon�) with sincere pr·ecc,ut1nn•::;, wh.Lch are however 

for·eseen by the accused to be inef·fectual, wil 1 exclude 

.dolus eventualis082
, It may be argued that this is an 

unacceptable result on grounds of policy 083 • 

Th_erefore, in conclusion, it may be submitted that dolus 

eventualis relates to the state of mind of the accused, but 

onl.y in the sense of a cognitive conclusion as to whether a 

harmful may actually occur in the particular 

�ircumstantes of the case684
• This 1s a colourless concept, 

which does not 

Therefore, 

involve wi 11 , 

if the accused 

desire motivec,e:=,. 

takes a conscious risk, 

having concluded that the harmful result may actually occur, 

.it seems acceptable from a logical and policy point of view 

to regard his conduct as being intentional. Absence of a 

more.positive will, desire or motive should at most affect 

sentence 

�80. Loubser and Rabie (n76) 432. 

681. Ibid. 

683. Ibid. See 1'1orl<el (n387) 162 at 169; Burchell and Hunt 
(n2) 152-3. 

684. Loubser and Rabie (n76) 433. 
accused rules out the risk 
for-esight and no intention. 

c:iEl5 •. Ibid. 

As r·emarked 
of harm, 

above, 
there 

if the 
is no 

686. Ibid. As Loubser and Rabie note at 433 ff, similar 
questions of policy arise in respect of the concept of 
consent in tile form ot assumption of risk. 



THE APPLICATION OF DOLUS EVENTUALIS TO SPECIFIC CRIMES 

It is generally assumed in criminal law that in respect of 

crimes requiring intent, the intent may take the form of 

either dolus d.irectus, dolus .ind.irectus or dolus 

·eventual.i� 87
• Furthermore, it is genera 11 y assumed that 

the rule that intent may consist of either dolus d.irectus� 

dol us .ind.i rec tus or dol us even tua 1 is app 1 ies to a 11 er imes 

that require intent, irrespective whether their origin lies 

in the common law or in a statutory ena�tment688
• The scope 

.of the application of dolus eventual.is has however been 

cal led into question by some recent cases necessitating a 

·brief examination of the concept in this regard. 

Dolus eventual.is is applied to crimes with a formal 

d�finition as well as crimes with a material definition6 e 9• 

However, dolus eventual.is is almost invariably applied in 

the· case of murder• 90
• Apart from murder, dolus eventual.is 

has been held to be a sufficient form of intention in 

respect of .inter al.ia the following offences: attempted 

murder691 , assault with intent to commit murder•• 2
, assault 

"687� Snyman (n3) 197; Burchell and Hunt (n2) 138-9. 

688. lb.id. 

�89, Burchell and Hunt (n2) 139. 

·. 690. LAWSA (nl) para 89. 
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-691. R v Poteradzay.i 1959 (2) SA 125 (FC); R v Chisw.ibo 1961 
(2) .SA 714 (FC); S v Nundell 1968 (1) PH H59 (E); S v 

F.ick 1970 (4) SA 510 (N); S v Magubane 1975 (3) SA 288 
(N) 292-3. 

_:692 � R v Jolly 1923 AD 17 6; R v So f .i anos 1945 AD 809; R v 

Bergstedt 1955 (4) SA 186 (A); R v D.i Carlo 1957 (1) PH 
H123 (A); R v Mzwakala 1957 (4) SA 273 (A); S v De 

·zoete 1966 (2) PH H397 (SWA); Ha.ines v S 1969 (2) PH 
H191 (N); S v Macdougal 1972 ( 1) PH H5 (N); S v Van 

Jaarsveld 1974 (1) PH H9 (A); S v T.issen 1979 (4) SA 
293 ( T) . 
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wi�h intent to do grievous bodily harm0 �3, assault0�4, 

· ra_pe0 .9::-, sodomy or indecent assau 1 t09 ·�, er imen inj ur ia0 �
7

, 

. abdu.ction°98 , 

kf1owing them 

abortion°99 , thef t7 •:,o. 

to be stolen7 •:•i, 

receiving 

malicious 

stolen goods 

injury to 

property 70 �, cruelty to animals703 , ill treatment of a child 

in contravention of the Children's Act of 19607 •:•4' 

'693·.: R ..,,,·Edwards 1957 R & N 107 (SR); R v Barrie 1959 (1) PH 
H22 (O); R v Basson 1961 (3) SA 279 (T); S v Sikunyana 
1961 (3) SA 549 (E); S v Thody 1971 (2) SA 213 (N); S v 
Zukelwa 1971 (2) PH H150 (T); Bradshaw v S 1�77 (1) PH 
H60 (A); 5 v Sinzani 1979 (1) SA 935 (E); 5 v Tissen 
1979 (4) SA 293 (T); S v Raisa 1979 (4) SA 541 (0) . 

. 694. ·R v Steenkamp 1960 (3) SA 680 (N); S v Kritzinger 1973 
:(1) SA 596 (C); S v Tissen 1979 (4) SA 293 (T). 

· b95.·R v Z 1960 (1) SA 739 (A); S v J 1989 (1) SA 525 (A). 

696. R v H 1962 (1) SA 278 (SR). 

697.- R v E 1954 (4) SA 501 (SR); R v James 1960 R & N 159; S 
v I 1976 (1) SA 781 (RA); JDP Naude v S 1977 (1) PH H9 
(A) • 

698. R v Churchill 1959 (2) SA 575 (A). 

699 _- R v Chi ta te 1968 ( 2) PH H337 ( R) . 

-700 .. R v Dorflin� 1954 (2) SA 125 (EDL); R v Oosthuizen 1956 
'_i(l) SA 448 (SWA); S v Ferreira 1970 (2) SA 729 (0); S v 
- Moyo 1978 ( 4) SA 538 ( R) . 

. ' 

70L ;R v·Markins /"'lotors (Pty) Ltd 1959 (3) SA 508 (A); R v 
Patel 1964 (2) SA 34 (FC); S v Ushewokunze 1971 (2) SA 

: .. 360 (RA). 

·702. R v Ncetendaba 1952 (2) SA 647 (SR); R v /"'lsekeli 1957 
(2) SA 19 (SR); R v Mtshilselwe 1957 (3) SA 313 (E); R 
-v Nkomozombango 1959 (1) SA 746 (SR); S v Marshall 1967 
(1) SA 171 (O); R v Ncube 1968 (2) SA 18 (R); R v 
Gideon 1970 (1) PH H41 (R); S v Mnyandu 1973 (4) SA 603 

- (N); 5 v Kgware 1977 (2) SA 454 (0); S v /"/oyo 1978 (4) 
· . SA 538 ( R). 

703 .. _-'·s v .Sibeko 1951 (2) SA 41 (E). 

704.· S v Erasmus 1973 (4) SA 481 (T), (Children's Act of 
1960 repealed and replaced by Child Care Act 74 of 
�983; s63(1) read with schedule). 



c·on tr'aven t ion of s7(a) of Cape Act 27 of 

.c:on:t:r.avention of s114 of the General Law Amendment Act 46 o.f 

19357 '='.0 
' ' ' ' 

contravention of s27 ( 1) Rents Act 43 of 1950707 
' 

· · .f r ·au d 7 0 8 , b r i be r y 7 ,:, 9 , rec k 1 es s d r i v in g 7 :i. ,:, , treason 7 :i. :i. and 

. Cont.empt of court7i2 • 
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However, despite this wide application of dolus eventualis 

by our ·courts, in two recent dee i sions of the Appe 11 ate 

Division, Pavlicec7i·3 and Nel7 :i.4, it was held that dolus 

', .even'tualis was insufficient, and that only dolus directus 

sufficed as the mens rea form for the particular offence. 

Ho.th of these decisions involved the provisions of s54 of 

:t:he Internal Security Act 74 of 1982, although Pavlicec was 

,'a•', case of subversion, whereas Nel was a case of sabotage. 

'•In both cases the State sought to prove the offence on the 

ba$is of dolus eventualis, and in both cases the court 

refused to countenance such a view, insisting on dolus 
. . - •. 

�directus for both offences. 

:'•705. R v Hopkins 1931 CPD 278. 

706. S v Smith 1975 (2) PH H157 (NC), cited in LAWSA (nl) 
para 89 • 

. 707·. R v Suleman 1960 (4) SA 645 (N). 

708.,R v /"lyers 1948 (1) SA 375 (A); R v Bougarde 1954 (2) SA 
5 (C); R v Oliver (2) 1959 (4) 145 (D & CLD); S v Jammy 
197 6 ( 1 ) PH H34 (A) ; S v Os ti 11 y 1977 ( 4) 699 ( D & 
·CLD); S v Moodie l983 (1) SA 1161 (C); Ex parte Lebowa 
�ev�lopment Corporation Ltd 1989 (3) SA 71 (T). 

',70,9. S v Deal Enterprises 1978 (3) SA 302 (W) • 

. , , ·710 • , R v E 11 is 1959 ( 4 ) SA 4 9 7 ( SR ) . 

"711.·R v Strauss 1948 (1) SA 934 (A). 

7.12. 'S v Van Niekerk 1970 (3) SA 655 (T); S v Kaakunga 1978 
.(1) SA 1190 (SWA). 

713. · Minister of Law and Order and Others v Pavlicec 1989 
, ( 3) SA 6 79 ( A ) • 

'7'14. S v Nel 1989 (4) SA 845 (A). 
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Snyman er i ti ci zes these judgments, pointing out that the 

word,ing of s54 setting out the intention required is clear 

and. unequi voca 1 ; it is the phrase "with intent to", which 

is ·almost invariably interpreted as meaning dolus directus 

_or.' dol us even tua 1 is, un 1 ess there are specia 1 reasons for 

·d'epar-ting from the ordinary meaning of the word71 �. It is 

.submitted by Snyman that in respect of s54 no such special 
·, '. ' 

reasons exist and consequent 1 y the ordinary meaning of the 

law, 

· appl ied710 • 

which includes dolus eventualis, must be 

The learned author proceeds to analyse the 

reasoning of the courts in Pavlicec and Nel in some detail. 

Inter alia, the issue of whether dolus eventualis suffices 

for' add i tiona 1 intent er imes is canvassed, and answered in 

· the -.'affirmative7 1 7 • Snyman 

.groLmds it is di ff i cu 1 t to 

also points out 

reconcile the 

that on 

finding 

po 1 icy 

of the 

cciurt th�t dolus eventualis is insufficient for a conviction 

. of · . subversion or sabotage with the rule that dolus 

�ventualis suffices for a conviction of murder, probably the 

mo�i serious of all crimes, for which the death penalty may 

. be imposed7 18 • 

715.·c R Snyman "Dolus Eventualis in 
Ter,rorism, Subversion and Sabotage" 
at 368. 

· - 716. Ibid . 

. 717. Ibid 369-370. 

the 
(1990) 

Offences of 
107 SALJ 365 

-7lff.' Ibid 372-3. M G Cowling "Recent Cases: Minister of Law 
& Order v Pavlicec 1989 (3) SA 679 (A), S v Nel 1989 
( 4) SA 84 5 (A) " ( 1990) 1 s.B_Ll 112 we 1 comes the 
limitation of the form of intention required for 
"political" crimes such as terrorism, subversion· and 

· sabotage to dolus directus, on policy grounds. M C 
Mare "Minister of Law & Order v Pavlicec 1989 (3) SA 
679 (A): Aspects of the Offence of Subversion'' (1991) 4 
SACJ 107 supports this view with regard to subversion 

· · .-, which restricts the "vague and widerang ing" ambit of 
the offence, although she observes that " in 
principle there is no reason why dolus eventualis 

sho.uld not be sufficient for the additional intention 
�: ·required for subversion " (at 112). ., 
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The._question of the suff1.c1.ency of dolus eventuc1lis as a 

men� ·rea form also arose Jn relation to the crime of theft, 

in the case of Aitken7 �� . Van den Heever J expressed grave 

doubt. as to the applicability of doJus eventual1s in respect 

of -thet t, 

con_cept "720• 

referring to such a proposition as a "novel 

Thus the judge appears to be advocating that 

diff�r�ntiated requirements exist 1.n respect ot mens rea for 

diffe(ing crimes for wh.1.ch dolus is required72 .J.. ,  The 

suggestion that dolus eventualis may not be a sufficient 

mens rea for theft has however been criticized as 

"unnecessary"7 22 and "startling" 723• As Mar� observes, 

(i)t has always been accepted that where intention is an 

eleme'!t of a crime, intention 1n any of its forms will 

suffice, and that it is tt1erefore immaterial whether an 

accused has acted with dolus d1.·rectus, dolus indirectus or 

dolus eventualis 

distinguish theft 

11724 There seems to be no reason to 

from other crimes .1.n this regard72 �. 

Mar� 726 and Sloth-Nielsen727 therefore agree that dolus 

eventualis is a sufficient form of mens rea for theft, and 

that dolus eventualis may relate to any of the elements of 

the crime of theft. It may therefore be concluded that the 

le_arned authors are correct emphasizing that dolus 

eventualis is sufficient for the purposes of theft, as well 

71��- 1988 (4) SA 394 (Cl. 

720. · At 400 F-G. 

72i. J Sloth-Nielsen 
_:394 (C)" (1989) 

722. · Ibid 114. 

723. Mar� (n454) 115. 

724. ·.Ibid. 

726. Ibid. 

"Recent Cases: S v 
2 SB.C.J. 109 .::. t 111 . 

727. Sloth-Nielsen (n721) 113. 

Aitken 198R ( 4) SA 
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as for the offences of subversion and sabotage. Snyman 

cannot be faulted, it is submitted, when he states the 

fpllowing: 

· "One is here at the crux of the issue the 
question whether dolus directus and dolus 
eventualis really constitute different types of 
intent, and whether it is at al 1 feasible to 
distinguish between offences requiring only dolus 
directus and offences requiring either dolus 
directus or dolus eventualis. It is submitted 
that the answers to both these questions are 
riegative, and that this a�plies to both common-law 
and statutory offences. It is trite law that 
.intent should not be confused with motive or 
·desire. Once one recognizes this crucial 
distinction, it becomes conceptually difficult, to 
say the least, to argue that certain crimes 
require only a certain type of intent (for example 
dolus directus), where as for other crimes any 
type of intent - thus also dolus eventualis - is 
iufficient. To know or foresee that a certain act 
may have a certain result and nevertheless to 
�roceed with the act must, at least for the 
purposes of criminal law, be regarded as 

.tantamount to intending that result ... " 728• 

728. Snyman (n715) 371. See Loubser (n57) 145. 
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.DOLUS EVENTUALIS ANO CAUSAllON 

The ·concept o·f dol us even tua 11 .. s has al so proved to be of 

some .significance 1.n respect of the issue of c,"lusat1.on. Jn 

the 1 ight of 

Tesponse to 

the development of dolus eventualis as a 

the problem ot the assessment of criminal 

liability where a crime is not part of the goal of the 

actor, but occurs as a consequence or result of the intended 

act .. of the accused, it is instructive to examine the notion 

of �berratio ictus . 

. A6erratio ictus may be defined as a "going astray of the 

blow" or a "missing of the aim or blow"; it is simpl)' a 

"c::o.ncise and. convenient desc,-iption of a cer-tain type of 

·factual situation In its most common usage, 

aberrat.io ictus rete,-s to the situation " where a person, 

int�nding to kill or assault one victim, misses and kills or 

injures another victim instead However it may also 

b� ·relevant to other- crimes such as assault, 

inj�ry to pr-operty and crimen 1nJur-1a 73 i
. 

malicious 

Abe�ratio .ictus must be dist1ngu1shed from error .in objecto. 

In the aberratio ictus situation, the accused does not make 

a mis.take regarding th_e obJect of his intention, but through 

a deficiency in skill, an accide1-1t, or some other cause, 

m·isses his in tended ObJ !?Ct and hits another one732
• 

Liability for- a.ttempt will ensue in respect of the result 

which.was-the goal of the actor, but which did not occur733 
• 

. h�wev�r the questior1 arise::,: can the actor be guilty of the 

72_9. ·snyman (n3) 210. 

'730. LAWSA ( n 1 ) para 94. 

731. Snyman ( 3·) 214. 

7_32. I AWSA ( n 1) para 9£�. 



er iminc:il consequence which ensued even t1·1ougr1 1 t was not 

aimed at'7 In a number of ec=-;rly case-=, 1t was held that 

liability would ensue734
• lt is nevertheless clear that the 

approach ·of the courts wc:i<:., based oi-, the versar1 doctrine, 

�ince· discredited 1n our law, and wh1ch furthermore was in 

conflict with the �,ubjective approc1ch 

accepted as the law in ::3outh Atr1ca-'"·""·. 

to mens rea now 

Howev_er, since the case ot Ntsh1zc1":c--=-, 1t l1as been accepted 

in_ our law that in order to be held liable on the basis of 

intention for a c,�ime, the accused must at least have had 

dolus eventualis 1n respect ot that er ime7
'=-

7
• It lS 

t her.et ore c 1 ea r t ha t t here i s n o l on g e r any n e e d f or a 

separate doctrine of aberratio ictus, as the application of 

the nor ma 1 principles o·f criminal liability (especially 

.those related to mens rea) 1s sufficient for the purposes of 
\ 

22'.:, 

assessing guilt 738
• Turning to the interface between dolus 

e,.>entualis and causation per se, it is a wel 1--established 

rule.· 1n South African law that the precise manner of 

causat.ion of harm does not have to be foreseenr:c-9• It is 

merely -necessary that the accused should foresee that the 

part�cular result should flow from his act. The practical 

applica,,tion of this approach m.::1y bP seen 1n Nhlt'1f-JO-,,.,.,:,, where 

734. R v Kuzwayo 1949 (3) SA 761 (A); Fi' v Koza 1949 (4) SA 
555 (A). 

735. 5 v l'{tshizc1 1970 ('.5) sr.:i 74/ (1-1) /51-·2. Pain strongly 
<favours the return of the "atien-dt-10 ictus" rule: J H 

. Pa i ri B.b.e..r:r a ti..o__.l_c:...t.u.s_ ___ u-, P Do c..:tr_in,e __ ..__.an.c:L__i..i.s __ B.e..c.e..p_t_iJJ.o__in 
· Bnt c;w.=i o a ._ I ec; nJ:.lu::i__a_.n .. rLS.w.=i? i.l�..D rt_ ( LL 1,·1 Thesis Un 1 v er sit y 

of l\latal 1977). 

738. LAWSA (nl) para 94. 

739. Snyman (ri3) 208; Burchell and Hunt (n2) 150; De Wet and 
·swanepoel (n4) 141. 

740. 1981 (2) SA 744 (Al. 
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th.re.e robbers were convicted for the mu r-der oi· a security 

guard, who was sr,ot by a lEillcHs1 secur-ity r.;iuar-d .1n the 

·shooting· affray_ which ensued when the robbers attacked the 

guards and attempted to r·oD them of the cash they were 

. removing from a large stor-e. It is suggested by Snyman that 

:t_he ':basis upon which the r-obber-s were convicted of murder -

·that they had fon,lseen t.t,e possibJ. 

being killed by a. shot ii r·ed in 

·guard may be quest ior1ed, as it 

robbers really foresaw such 

l J t y 

his 

is 

of one oi' 

dir-ection 

doubtful 

the guards 

by another 

whether the 

extraordinar·y turn of 

even· ts74 :1.. However, Snyman agrees with the end result (the 

co�¥iction for- murder) on the ba�is that: 

the accused foresaw the possibility that one 
(or more) of the guar-ds might be killed in the 

affray, that they mistakenly thought that one of 
them, not a co-guard, might k i l I the victim, but 
that this mistake concern1ng the causal sequence 
.1 ea.ding to the victim's de�:,th was immaterial 

11742 

It shbuld, however-, be noted that in his judgment in Nhlapo, 

the. 1 earned Judge, Van Hee rd er, J A, 1 e ft open the quest ion 

whe_ther· the unforeseen manner in which a for-eseen 

. consequence was caused, is legally relevant (at 750 F) . 

It :was, however, re-emphasized by the Appel late Division in 

·the. case of /"Js1::a''�,:?- t1·1at with r·ega,�c1 to dolt.is eventualis, 

even if the cJeatt ·1 of t11e clecec1sed which is for-eseen as a 

'po:s.sibility, occurs in a. manner- not pr-ecisely c\�; ·foreseen by 

th·e accused, do.ius eventual1s will still be presPnt . 

. T.his matter was however rc.r· 1r·om c:,ett.lt:a>d, as indicated by 

·_the.- r1c:?xt (-'lppel late Division judqment: on tr,e pu.trit, ir1 the 

741. Snyman (n3) 210. 

>7.42. Ibid 

743� 1984 (2) PH H116 (AJ. 



-case 01' /"alane··•-+. 111 tr,1.s Cose, tr1r r:'e roober-s were rleei11g 

from:a storekeeper, wno Tired at the pa11el van in which they 

wer·e attempt.1ng to make tr1e.1r escclpe, at which point they 

e v a; c Li at L=:> d t he v a.11 , run n i n g i n d i t t en-? n t d i r E.> c t i on s • T he 

first accused fled .1n a southerly direction, whilst the 

.appellant and the second accused ran in northerly 

d.i re.ct ion . For some ,�eason, the ·f· 1,�st accusE•d changed his 

:mind· .and turned around, heading 

di re ct ion. Upon h.is pass.tng the 

storekeeper came out and fired a 

back 

door 

number 

in 

ot 

of 

a northerly 

t11e shop, the 

shots in his 

direc,tion unti 1 n1s dmmun1 t.1on wa<::, exhausted, 1n the process 

_wounding the first accused in the stomach. After 
I 

. 

being 

cal.led, back by his t,-.1end, tr1e stor·e1-;eeper turned around and 

wa 1 l<.ed ba cl<. to the sl1op, whereupon the f 1 rs t accused shot 

him in the back, killing him. 

'l.2 7 

Oi1 the facts, the court found that the deceased no longer• 

wi sh_ed to prevent any of the robbers from fleeing: his 

pistol was empty, and he had been callPd by his friend. The 

court consequently held that 1t woulo be un·fair to find 

be_yond reasonable doubt on the facts that the robbers 

for.esaw and in tended that the deceased should be shot in 

such a situation: 

Dit sou onregverdig wees om op die getu1enis 
bo redelike t�y1'el te bev1nd dat d1e rowers 
voorsien het en beooq hPt. dc1�. d1e oorledene ook 

·nog in so n geval geskiet en bu.1te aksie gestel 
�oet word. Die skote wat beskuld1gde 1 toe op die 
oorledene atgevuur het 
waarskynlikheid alreeds 

toe sy 1 n a 11 e 
ver en bu1te gevaar was en 

hyself ook buite gevaar was van agtervolg1ng deur 
r--eclc."'J ike twyfe.l bevind 

d.te grense va11 wc..:it die 
d i e· 0 0 r l e de 17 e , I<. cl n fl l e b D 
word te geval het binne 
.a pp e 1 1 a. n t v o or· s 1 en 
Die Verhoorhot 

·appellant ac.:i.n die 
bevind 

het en horn mee versoen het nie. 
het gevolql 1� getouteer om 
moord op oor-JedE>ne sk.uldig te 

744. 1986 (3) SA 196 (Al. 

745. 207 I - 208 A. 



It i� instructive to note that the court accepted that the 

robbers had foresight of the dangers inherent in the robbery 

itself, ie the possibility of the victims being armed and 

offering resistance, and that they would have to resort to 

violence either to prevent themselves 

· :pr:eve·nt their victims trying to arrest 

.their victims from following them 

being injured, to 

them or to prevent 

or hindering their 

· escape746 
• The court thus accepted that should a victim be 

killed to prevent any of these dangers eventuating, such a 

. ·death wou 1 d proceed with the necessary dol us eventual is on 

·the. part of the accused747
• However the court dee 1 ined to 

app 1 y . the est ab 1 i shed 1 ine that the precise manner of the 

causation of the harm need not be foreseen for liability to 

ensue; instead, choosing to 1 imi t 1 iabi 1 i ty on the basis 

that a foreseen consequence was caused in an unforeseen 

manner. 

This new view of dolus eventualis in respect of causation 

�as ·cqnclusively affirmed in the judgment of Van Heerden JA 

in : the case of Goosen748
• The 1 earned judge adopted the 

·views of some German jurists that the element of intention 

is not sati�fied if the consequence occurs in a manner which 

.differs markedly ( "wesenlik") from the manner in which the 

accused foresaw the causa 1 sequence74 9
• Furthermore, the 

Learned judge confined the dicta of Rumpff JA in Masilela7 e0 

7.46. 206 G-I. 

228 

747. 206 J. Cf Steyn CJ's judgment in S v Nkombani and 

-Another 1963 (4) SA 877 (A) 882. 

748� 1989 (4) SA 1013 (A). 

749�_.At 1026, Van Heerden JA describes a "wesenlike 
afwyking" as existing when " die daadwerklike 

_kousale verloop tot so 'n mate van die gekontempleerde 
een versk i 1 da t eersgenoemde n ie rede 1 i kerwyse onder 
die dader se voorstelling tuisgebring kan word nie 

750. S v l'tasilela and Another 1968 (2) SA 558 (A). 
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an.d Jansen C:IA in Dan.1els�'"-'.1., to the effect that the mistake 

of- t�e· accused with regard to the precise way in which death 

occurs is in·-elevant for the purposes of liability, to the 
. 

. 

.factual situations in tl1c,se and in 

p a-r t i cu l a r to i n s tan c es when t he r· e vJ as c/ o 1 us d 1. rec tu s i n 

r::e�j::ie_ct of the causing of death'::-,..:::. 

In .suppor·t ot this conclusion, V,,rn Heerclen JA suppll.ed the 

. _fo11'0wing. hypotheticcl.l example .,.. '='-"': ' . . ' 

�, t�obber p 1 ans to rob a ca f e owner. The robber 
·carr-ies c:1 pjstol with rnrn and he tore�.ees as a 
'_reasonable possibility that he might have to use 
the weapon, in s,o doing kill1ng the catE> owner, 

,:"-d though he earnestly hopes t.ha t there wi 11 be no 
res is tan CE? and thus no need to use the pistol. 

Hoping U1at the victim wi.11 riand ov1:c'r tns money 
without the use of force, the robber conceals the 

. weapon in his coat pocket. At that moment, he 
··slips- and falls on the floor, the pistol goes off, 
and the cafe owner is fatally wounded. f.Jn this 
iet of facts, the learned Judge would not hold the 
robber guilty of murder because of the m:i stake in 

-"
t'he causal sequence which resulted in death. 

As Ht'.1rchell 7 :°'4· points out however, it could be argued that 

an cicquittal on a murder cl1ar-g1:� in such a case could also 

.r,e s u 1 t on t he b cl s j_ �� o f t h E.' ,� c_) b ti E:.' r �" con du c t in en t er i n g t he 

cafe· with a loaded pistol in h.lS pocl--:et. In this instance 

·the' f actua 1 cause of the death of the ca f e owne,� was not the 

·l"egal.. cause of such dec:ith, sir1ce tns slj_ppJ.nCJ a.nd falling 

C(:)
.
ns·t_ituteci a substantially unusual event, which was not 

fo�eseen as a real possibility and which served to break the 

75i. ,5 v Daniels and �nother 1983 (3) SA 275 (Al 332 G. 

7_52. {H 1023. 

?53_.; __ At 1026 8-0. 

754.-.:,J M Burchell 
·_Sequence .... A 

t68 at 170. 

"Mistake 
!'Jew AspE?C t 

or 
ot 

I gnoranct? as 
Jntent.1on" 

to the Causal 
( 1990) 107 S£iLJ.. 
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causal chain7 ,:::,,,:::,,. In Burchell"s opinion, the major, and most 

_beneficial, effect of the approach of Van Heerden JA in 

Goosen will be that it could act as a way of limiting 

liability in common-purpose cases 7
,:::,,

6
• The 1 earned author 

. sees the judgment of Van Heerden JA as part of a trend to 

limit the "extreme approach" adopted in De Bruyn and 

. Shaik7,::,,7 • 

. This approach may however be er it i ci zed on a number of 

grounds. First, it involves incorporating a value judgment 

into the approach of the courts in dealing with this type of 

case .. In assessing dolus eventualis in the area of 

·causation, it is required of the courts, according to the 

Goosen 1 ine, . to investigate whether a marked corre 1 a tion 

existed · between the foreseen sequence of events and the 

�ctual sequence of events. Given that the proof in such a 

·_case is gathered by means of inferential reasoning, this 

;equirement provides a lot of scope for the judge to impose 

his own "regsgevoel" (sense of justice) upon the facts of 

the case. Such a deve 1 opmen t therefore undermines 1 ega 1 

.certain ty7 ,:::,,e. Secondly, it is submitted that this 
� 

development is unnecessary, in terms of its further function 

as· a safeguard for the accused. The accused is already 

sufficient 1 y protected by the subs tan tia 1 burden of proof 

required to be discharged by the State. Thirdly, such an 

755_.. Ibid. 
·-

756. Ibid 171. 

75_7.' Ibid 173; s V De Bruyn en n Hnder 1968 ( 4 ) SA 498 (A) ; 
V Shaik and Others 1983 ( 4) SA 57 (A) . 

7�8. Van Heerden JA acknowledged that "wesenlike afwyking" 
was a vague and uncertain term, but expressed the hope 

_that definitive guidelines would gradually emerge from 
the courts ( 1026 G-H). However, as L Steyn "Recent 
Cases: S v Goosen 1989 (4) SA 1013 (A)" (1990) 1 SACJ 
104 at 106 observes, the lack of clarity as to what 
constitutes "wesenlike afwyking" is cause for concern. 



a ppr o a ch c o.u l d 1 ea d to an om a 1 o us res u 1 ts . Taken to it.s 
·l.0�1ical cor,clusion, the accused may escape liabj_lity where 
, he a c h i eve d h .L s go a 1 , a l t ho u g h n o t q u .i. t e i n t he manner 1. n 
�hich he had planned. ThL1s j_n a case such as Thabo Meli 7 �9, 
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:where the accused assaulted the deceased and then rolled his 
body over a krantz, the court four1d a continuing intention 
·to'�ill which included both acts, and thus upheld the murder 
conviction. However, if the accused was of the opinion that 

\he had k i 11 ed the deceased by assau l t i.nCJ him, whereas it was 
the fall over the kra.ntz tl1at caused him to perish, the 
accused could not on the Goosen line, be found guilty of 
murd�r, si.nce there is not a substantial correlation between 
the foreseen sequence of even ts l eacJ i ng to the consequence 
and the actual sequence of events. 

Jord�an 760 observes that the decision in Goosen is contrary 
to the _prevailing psychological approach to fault in South 
African law: 

759. 

' 760. 

Die opsetsvereiste word bevredig waar n 
dader sy wil rig op n bepaalde handeling of 
gevolg terwy l hy kennis het van die 
ongeoorloofheid van sy handel1.ng. Sodra n 
�erbode handeling of gevolg dus met hierdie 
laakbare gesindheid (·base opsE•t ·) teweeggebring 
word (ongeag b.Q.e_ dit veroor·saak word) voldoen die 
dader aan die op�.etsvereiste. Die feit dat sy 
verwytbare gesindhe1.d nie met die daadwerklike 

sy gebeure verband hou nie, 
_betref,' regtens irrelevant 1176.J.. 

Thabo Neli V The Queen [ 19'.=JL"j J 1 WLR. 

Burchell "Murder-: Mens Rea c1nd 1'.:\ctus 
·s.au 239. 

L J ord.;_:i_a,, "Vonnisse: s y Goosen 1989 
(1990) 2 s..ac.J_ 208. 

opset dan 

228. See 
Reus" (1961) 

( 4) SA 1013 

E M 
78 

(A)" 

761� At 210. However, Jor-daan tentatively supports the 
Goosen decision, despite the fact that she acknowledges 
that it. m.i. l i tates cll.;Ja.i.n�:;t "suiwer regsno,me", on the 
gr-ounds that it ,:;atisi'ies one's "regsgevoel", 

·par-ticula,ly ir, the conte>;t of the compulsory death 
sentence which was still 1.n ope,·ation at this time. 
She t,usts h□vJever tt·1cc<t "l1ier-diP jur-idies onaanvaar-bare 
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points out that there 
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is no South African 
·a_uthority for the Goosen decision70 �, and that the only 

soLirces which seem to support the court· s view are the 

·writings of certain German jurists704
• These writers 

in.ter'pret II we sen 1 i k heid II in terms of the theory of adequate 
. 

. . 

ca�s�tion, such that: 

n dwal ing ten aansien van die oorsaak 1 ike 
verloop is wesenlik indien die werklike 
oorsaak 1 i ke ver 1 oop so ver a fgewy k. het van die 
oorsaaklike verloop wat die dader vir horn 
subjek tief voorges te 1 het, da t hie rd ie a fwy ken de 
gebeure buite die grense geval het van gevolge wat 
vol gens mensl ike ervaring te verwagte is van die 
soort handeling wat die dader verrig het (of buite 

, die grense geval het van wat voorsienbaar is, of 
· van wa t vo 1 gens mens 1 i ke ervar ing geneig is om 
voort te vloei uit die soort handeling wat die 

··dader verrig het) ... 1170 :- .  

�nyman criticizes the use of adequate causation in solving 

the problem regarding mistake in respect of the causal 

sequence. He points out that if a judge decides that there 

·,was_ a "wesenlike dwaling", this means that " ... die werklike 

o6rsaaklike verloop so ver afgewyk het van die voorgestelde 
o ors a.a k 1 i k e v er 1 o op d a t d i t ( d i t w i 1 s e d i e we r k 1 i k e 

oorsaaklike verloop) buite die grense geval het van gevolge 

onsuiwerheid met sy gepaardgaande regsonsekerheid 
mettertyd weer uit ons reg sal kan verdwyn". 

·762.· ·c R' Snyman "Dwaling Aangaande die Oorsaaklike Verloop" 
. ( 1991 ) 4 SACJ 50. 

763�·At 52-3, Snyman points out that not one South African 
-writer has supported the notion that "wesenlike 

.····dwaling" regarding the causal sequence excludes 
•·. 'intention. He states that he can find no previous 
>: authority in our case law for this proposition. In 
·'this he is correct, I submit, with the exception of 

·.:. Talafle 1986 (3) SA 196 (A), disr.ussed above. 

i,64. :· Ibid 53. 

:765. ·I.bid 54. 



,·· 
233 

.wa.t · norm_aa 1 weg verwag kan word Therefore, as 
Snym·an emphasizes, 11 in so ·n geval sou daar in elk geval 
geer1. (juridiese) oorsaaklike verband tussen handeling en 
:g·evolg ·bestaan het nie He states that the reason 
for, :finding the accused not guilty of committing the crim.e 
i� � �onsequently causation and not a lack. of fault 
( "s'.ki..dd 11708 ). 

··fact· that 1 1 

This is borne out, in Snyman·s view, by the 
die oomblik wat n mens probeer om die begrip 

'we sen 1 i k · by hierd ie vorm van dwa 1 ing nader te omsk ry f, 
onvermydelik 

·oorsaak 1 i k heid 
by die maatstawwe vir juridiese 
Thus the judge, in examining the 

"sku-1, dvraag II returns to a test which he has a 1 ready app 1 ied 
i� determining causation770 • The problem in the particular 
.factua 1 situation .under discussion 
causation, not one of fault. 
. ' 

. 

is therefore one of 

Snyman thus concludes that where the consequence comes about 
in an apparently unusual way, the problem to be solved is 
one· of �ausation, and not one of fault7 71• He states that 
.there· is therefore no good reason 

766 .' -Ibid 55. 

767 • . Ibid. 

768 •. ]bid. 

76_9·.: -1bid 5.6 • 

. 770 .• ·;.J_bid. 

to deviate from the 

771.· Ibid 60. Although it may be submitted that Snyman's 
··�approach ultimately relies upon his own view regarding 

. causation, Burchell and Hunt (n2) 150 agree that 
�here the manner of the occurrence of the consequence 
is very different from that foreseen by the accused, 
his liability or otherwise is likely to turn on the 
question of causation rather than that of mens re� 

II 
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,'ci�c-�pted rule that mistake regarding the causal sequence 
�oes �at exclude intention772

, 

It . may therefore be argued that the Goosen 1 ine is an 
�nw�lc�me development in its attempt to substitute a value 
)Ddgment for the principles of mens rea, and by introducing 

-a limitation on liability which may lead to anomalous 
resul-ts, where the culpable accused may escape liability due 
£0 a fortunate twist of fate in the causal sequence of 
eve�t� by which he achieves his end. 

,772. · Jb1.·d. Snyman points out (at 59) that he regards Goosen 

as wrongly decided on the facts, as there was a causal 
_link between the action of the accused and the death of 
.the victim. He observes that the court's acceptance of 
a causal link is implicit in the fact that the judgment 
of the court deals with fault ("skuld"), and that even 
if llwesenlil<.e dwaling" excluded intention, there was no 
such mis take in this case. He re 1 ies on S v Nhl apo 

1981 (2) SA 744 (A) (a judgment delivered by the 
se 1 f s.ame Van Heer den J A) as authority for this 
proposition, and comments that it is difficult to 
reconcile Goosen with Nhlapo, where in fact it appears 
that· the manner in which the victim died in Nhlapo is 
even more unusual than the manner in which the victim 
died in Goosen (at 60). In S v /"lkhwanazi and Others 

1988 (4) SA 30 (W), Van Schalkwyk J expresses an obiter 
view that in the particular factual situation in that 
_tase (four armed robbers were charged with the murder 

· -o� their accomplice, who was shot in self-defence by a 
''private citizen on the scene of the crime) the accused 

·:._would not be found gui 1 ty even if they had foreseen the 
.,, ,manner of his death. T Geldenhuys "Vonnisse S v 

Mkhwanazi 1988 (4) SA 30 (W)" (1989) 2 SACJ 119 at 120 
cogently rebuts this view: eerstens word 
6orsaaklikheid in die strafreg nie uitsluitlik deur 
"proximate cause bepaal nie en tweedens l<.an n 

'. · h'ande 1 ing n ie n nevus actus daarste 1 ind ien sod an ige 
hande.ling vooraf deur die dader voorsien is nie .. ,". 
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. DOLUS �VENTUALIS IN RESPECT OF CIRCUMSTANCES 

Although the entire discussion of dolus eventu.;dis above has 

proce.eded · in respect of consequences, dol us even tua 1 is is 

.eq�aily applicable to circumstances. 

In�ention must relate to all the elements of or requirements 

fOr- the crime: the act, the circumstances or consequences 

.set out in the definition of 

·unlawfulness773 Burchell and 

the crime, 

Hunt deal 

as wel 1 

with 

as 

the 

requirements relating to dolus eventualis in respect of 

con�equences separately from requirements relating to dolus 

·eyentua 1 is in respect of circumstances, although they 

In the a�khowledge that the requirements are identical774 • 

above analysis of dolus eventualis, the crime of murder was 

pr�marily used as the example in discussion; 

for�siiht of the consequences was examined. 

therefore only 

However it is 

only. the materially defined crimes that are defined in terms 

of causing a certain consequence (for example the causing of 

de a t ti > 7.7 � • 

def i_ned in 

Formally defined crimes, 

terms of the commission of a 

in contrast, 

particular act 

are 

in 

certain circumstances776 • 

Interition in respect of a circumstance means simply that the 

accused knows of or is aware of the circumstance in 

questi_on 777 • In this regard it is sufficient, for the 

.773. ·Snyman ( n3) 205. 

774. Burchell and Hunt (n2) 156. 

775. Snyman (n3) 205. 

77_6. Ibid. 

717: �nyman at 205 gives the following example: 

" one of the requirements of theft is that the 
.prop�rty taken must be a movable corporeal thing. 
Intention in respect of this requirement or 

·circumstance means that X knows that he is dealing with 
> .a movab,le corporeal thing. This intention may also be 



.pu�poses of intention, to hold a belief that a circumstance 

··may·•possibly exist, coupled with recklessness as to whether 

or not it does exist. Thus dolus eventualis in respect of 

.�if�umstances is 

: .er im'e7713
• The 

sufficient mens rea for a formally defined 

cognitive element must consist of actual 

knowledge of the possibility of the circumstance existing; 

"this· knowledge may not be imputed to the accused779
• 

' 
• '  . 
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Burch.ell and Hunt describe the volitional element of dolus 

·eventualis in respect of circumstances as "recklessness" and 

stat� that this has the same connotation as in dolus 

eventual is iri respect of consequences, that is, the taking 

of a conscious risk780 , The learned authors hold that " 

present in the form of dolus eventualis, namely if X 
.realises that there is a possibility that the property 
he is taking may be movable and corporeal and belong to 
somebody else, but is not deterred by this 
consideration and nevertheless proceeds to take the 
property (in other words, he reconciles himself to this 

.-· :possibi 1 i ty). 

See Van den Heever J's criticism of this example 
/h tken 1988 ( 4) SA 394 ( C) 400-401 and Mare· s 
discussion on the point: (n454) at 118. 

in 5 V 

cogent 

778. Burchell and Hunt (n2) 156-7 cite the common law 
·examples of abduction in R v Churchill 1959 (2) SA 575 

(A) and rape in R v Z 1960 (1) SA 739 (A). Such a 
."belief" naturally implies subjective foresight. The 
same principles apply in respect of statutory offences 
requiring mens rea in the form of intention: dolus 
eventualis in respect of circumstances suffices and 
thus subjective foresight of the possibility of the 
existence of the fact or circumstance in question and 

.recklessness whether it existed or not is sufficient to 
constitute intention. Burchell and Hunt cite R v 
Suleman 1960 (4) SA 645 (f\J) and 5 v Kazi 1963 (4) SA 
742 (W) as examples of the application of dolus 
eventualis in cases of statutory liability. 

• 779 .. · S v. Tshwape 1964 ( 4) SA 317 ( C) 335. 

780 .. Burchel 1 
"ta_k ing 
'above. 

and Hunt (n2) 158-9. 
of a conscious risk" 

For a criticism of the 
formulation see 195-7 
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it . .is sufficient if the accused, having foreseen the real 

possibility of the existence of the circumstance in 

ques�ion, nevertheless persisted in his conduct irrespective 

of. whether it existed or not ... " 713
i .  

Th� �lement of recklessness may be provided by a deliberate 

· :i_bstention. from making inqL1iries which might lead to the 

truth78�. Burchell and Hunt783 stress that " ... on its own 

wilful blindness does not constitute intention, the accused 

must also have entertained a belief, or a real possibility 

that the circumstance in question existed 784 On the 
I 

. o_ther hand, wi 1 ful 1 y refraining from making inquiries to 

· a�oi:d the confirmation of one· s suspicions · wi 11 genera 11 y 

justify the conclusion that what one might otherwise hold to 

be no more than suspicion is really a state of mind 

._des,cribable as conviction or belief·. " 713
::!o 

It may further be noted that since motive is irrelevant in 
' . . . \ 

:r·espec t of the vo 1 i tiona 1 e 1 emen t of 1 ega 1 intention, the 

purpose of abstention from making inquiries need not be to 

avoid having one's suspicions confirmed780 • Wilful 

blindness is therefore only one of the forms which the 

rec�lessness element of legal intention may take787 • 

781°. Ibid 159. Burchell and Hunt's use of the "real 
·possibility" criteria is criticized at 132 above. 

782. �Ibid n278. See the cases in relation to wilful 
.. blindness mentioned here. 

784� ·see ibid n283. 

785�. Ibi-d n 284. R v Markins Motors (Pty) Ltd 1959 (3) SA 
__ 508 ( A ) 516 . 

-786 .. Burchell and Hunt ibid 159 . 

.. 78? . Ibid 160. 



In conclusion, it may be noted that most authors make no 

distinction in the treatment of circumstances and 

co/1sequen ces. Loubser and Rabie use the term "resu 1 t in 
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·c.1.rcLimstances" which, it is submitted, arguably suffices in 

desc�ibing both circumstances and consequences. Finally, it 

.fo:llows that the formulation of dolus eventualis adopted in 

respe�t of consequences above applies equally in this 

s'ituation, in relation to circumstances. Thus the cognitive 

component of dolus eventualis in respect of circumstances 

wou 1 d be foresight of a poss i bi 1 i ty ( not a "subs tan tia l" or 

"real". possibility, merely a possibility, however remote). 

The v_olitional component of dolus eventualis in respect of 

circ�mstances would similarly be equivalent to a conclusion 

that the harm might result and persistence in the conduct. 

Wil1ul blindness in this situation would consist of a 

conclusion that the circumstances of the harm may exist and 

a deliberate abstention from making enquiries to establish 

the truth (conduct). 



ENGLISH CRIMINAL LAW 



INTHODUCTION 

The'.significance of the development ot doJus eventuc1Jis in 

South African law can be ill.unnnated by a comparison with 

the methods adopted to deal with liability connected with 

'foresight of harm elsewhere. It is specially appropriate to 

consider the English legal system, in the light of its 

.genera 1 influence on the development of South African 

criminal law J·. as well as it�, elevated position in the area 

of comparative law in cl. globci.l sense. The development in 

Engl1.sh law in r-espec t of the notions of intention and 
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r·e,c_k l essness, which mens rea forms deal with foresight, has 

primarily taken place over the last thirty years. Virtually 

all the theoretical problems that have arisen, have occurred 

.. in the context of the dichotomy between mun:ler and 

.manslaughter • 
. . ,, . 

1. For an assessment of the historical influence of 
English lciw upon South African law, see Bur:r-hel l 8, Html 
�Lt.b__.f\_fr_irn__ Lr..i.111.1....0.,:1...L __ ..L�- .�, t' C n r Pd 1 1 Ce __:__llul_ume___.1_ 
( r; Po P Ca I Pc l n r 1 I] l..e.s__ _ __Q.1__ __ __[c_i.Jr;,j__n_a_L _ _La-lN.) '.2 e d by E M 
Bur C he l 1 , J f:.: L M i l t On and cJ j

V
I 8 LI 1- C he l1 (l 9 8..) ) .,'., l - s O . 
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-�NTENflUN 

Early deveJopments. 

11.u_rd_er and manslaughter share ;:-. conH11rn1 ,iccus reu:::,-· cilld thus 

the distinction Dt:!lWE::'l::'fl Lill::'fll .LS WI' ciWI) 1n tl'ltc! a1r E.:'a o·f mens 

rea.· .· Traditionally, murder r·equires ··malice aton,:>thought". 

and although somewhat misleading :c-, tr,e parameters of 

intention are sti 11 established ir1 terms of th.is concept. 

It.· is customa,y to divide malice atorethought into three 

catego,ies: exp,ess malice, implied malice and constructive 

Exp,ess malice is equivalent to direct intention, 

tha:t is it exists whe,e the defendant actually intends to 

kill his victim4
• Implied malice exists where the defendant 

intends to cause "g,ievious bodily ha,m" to his victim and 

in so doing, kills him�'. Const,uctive malice may exist in 

two situations; whe,e the defendant killed his victim 

in the cou,se of, or in furthe,ance of, committing a felony 

"; and second when the defendant killed his victim 

in �he course of, o, for the pu,pose of ,esisting an officer 

of j0�tice, o, resisting o, avoiding o, preventing a lawful 
. . 

a,rest� o, effecting o, assisting an escape or rescue from 

l.ega 1 . custody "6 

2. unlawfully killinc;1 a ,easonable pe,son who is in 

3. 

4 •. 

5. 

6. 

being ar,d unde, the King's Peace, the death following 
_within a yea1r and a day (C M V Cla,kson and H 11 
Keating D::.i.mi.o.al--.La.� Text and l"lat.erialc_ ::�ed (1990) 

_584. This fo,mulation was originally cited by Coke. 

R ·Go·f f "The Mental Element 1n the C,ime of Murder" 
(1988) l()ll L.a.!d_G.u.a.r:.i.e r: 1 y Re:-i..l...e.l.'1.. .:so at 33 ,ega,ds the 
concept of malice aforethought, as ,equired in the 
crime of murder, as "thoroughly nus leading; since 
neither premeditation nor· ma.lice towc:1r·ds the victim 
wer·e necessary 

Ibid, Clarkson and i(eating (n2) 586. 

Goff· (n3) Joe cit. 

Ibid, Clarkson and Keating (n2) 587. 



Li al?·i 1 i ty for rnans laughter is imposed where U-1e detendan t 

�as unlawfully caused the death of another where the killing 

is not sufficiently blameworthy to warrant liability for 

murder 7
• are two categor1es of manslaughter: 

inv6luntary and voluntary�. Since murder requires that the 
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k i .1 l i_ n g i s i n tended by t he a c tor , where .3 s rn an s l a Ll g ht er i s 

satisfied by killing resulting from the actor's 

r:ecklessness, it is of cr·ucia] 1 mpor tan ce to have 1 ega 1 

cer;tainty regarding the parameters of "intention". However, 

this· has not been been typical of the state of the English 

law over the past thirty years. 

Pr:iqr to 1960, the courts favoured a strict interpretation 

of intention (ie as equivalent to a1m or desi,-e) in such 

cases as �hlers9 and Steane10
• In �hlers, the defendant was 

acquitted of treason charges after he aided German nationals 

to return home after the declara.tion of war 1.n 191'1. The 

Cour.t of Cr imina 1 Appea 1 he 1 d that the def end ant mere 1 y 

7. Clarkson and Keating (n2) 606. 

8. Ibid. Liability for manslaughter arises: 

1. Where the defendant does not have the 
necessary mental element for murder (malice 
aforethought), but his actions can nevertheless be 
regarded as b 1 arnewor· thy to some extent ( i nvo l un tary. 
'manslaughter) or 

2. where the defendant does possess the necessary 

rm a 1 i c e a f ore t. ho u g h t f or mu r· de r , ti u t has k i l l e d under 
certain specified c1.rcumstancE?c:, whjch the law regards 
as mitigating the seriousness of his offence (voluntari 
manslaughter) 

9. [1915] 1 KB 616 (CCA) 

1·0. [1947] K.B 997 (CCA). 



in tended to do his duty as consu 1 and therefore did hot 

intend to aid the King's enemies ii . 
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Coincidentally, Steane also occurred in the context of 

assis_ting the enemy during wartime i ;::,:. The defendant had 

bro�dcast propaganda for the Nazi government, to prevent his 

family or hi mse 1 f being sent to a con cen tra tion camp. He 

was held not to have had an "intent to assist the enemy". 

11. _Williams includes undesired consequences which are 
·known certainties under the umbrella of intention. 
This form of intention ( known as "oblique", as distinct 
from "direct") holds a person to intend an 
undesired event that he knows for sure he is bringing 
about " (G Williams "Oblique Intention" (1987) 46 
Cambridge Law Journal 417 at 418). Although he praises 
Ahlers as '' ... an admirable example of judicial balance 
in wartime , Williams considers it to be 
. almost certainly wrong in law ... " (G Williams Criminal 
Law The General Part 2ed (1961) 40) and points out 
that 1t contradicts a later decision (of the same/ 
court) in Kupfer [1915] 2 KB 321 (CCA), where the 
accused was convicted of paying money for the benefit 

_.of the enemy, although he made the payments with the 
intention of benefiting himself (ibid). 

12. Prior to Steane, intention was also construed as 
synonymous with purpose in the case of Thorne v Motor 

Trade Association ([1937] AC 797; [1937] 3 All ER 157) 
in which Lord Atkin considered that to put a trader's 
name on a "stop list" so that his business would 
certainly be ruined might be '' ... an act done in lawful 
furtherance of business interests, and without any 
express intent to injure the person whose name is 
published " 
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,The· court sanctioned the view that only direct intention to 

assi�t the enemy would suffice for a guilty finding 13
• 

Thi-s case has been widely criticized and its conclusions 

.have been denigrated as "highly disputable":1. 4 and "open to 

doubt":i.=--. 

authority 

foresight i 0 , 

. ' ' 
' 

As Steane has been identified as the chief 

against the view that intention includes 

this criticism is significant and bears 

·examination. 

Williams points out that the court never actually discussed 

the _question whether foresight that the broadcasting was 

13. In his j u.dgmen t, Lord Goddard gave some i 11 ustra tions 
which appear to indicate that belief in the probability 
or even the certainty of a consequence does not mean 
that the requisite intent existed with regard thereto. 
Inter al ia, he adduced an example incorporating the 
offences of "shooting with intent to murder" (no longer 

f 

a separate offence) and "shooting with intent to resist 
arrest", w.hich were distinct offences, stating that if 
the accused shot at a policeman at close range, the 
jury shou 1 d acquit him on a charge of shooting with 
intent to murder if they felt that the accused shot 
.with intent to resist arrest. Another (somewhat dated) 
example mentioned by Lord Goddard was that of a man 
deliberaly taking down his black-out curtains in 
wartime, resulting in a light appearing outside, 
perhaps during an air-raid. He observed that if the 
evidence was such that the accused acted in this way 
only to ventilate his room, then he would not be guilty 
�f an offence with intent to assist the enemy, but only 
of an offence contrary to the blackout regulations 

· imposed in wartime. Willia.ms (nll Criminal Law) 41 
n12 agrees that any assistance rendered to the enemy in 
the context of this example would be reckless, not 
intentional. 

14. G Williams The Mental Element in Crime (1965) 21. 

15. ""'C_.._r_,o.._ s_s,____, a..,_...,nu.d.__.,.J ... o,_,.n_.._e,__c. __ ..__ __ I.._.n_,_,_t..._r:_,o"""""d ... t ,.,1 c__...t .... i...,,o.,_,n_.__,t_,o_,___,_r.,..... r__...i...._m,__i...,n......,a.._.l�.....,_a...,w"- 9 e d by R 
Card (1980) 33. 

16� Williams (n14) Joe cit. Although he makes the point in 
terms of "foresight of certainty", since this form of 
foresight is the most positive conception of foresight 
it na tura 11 y imp 1 ies that 1 esser forms of foresight 
such as foresight of a probability are excluded. 
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boun<;:J to assist tt·1e enemy ..-1c1s equivalent in law to an intent 

He concludes that the importance of 

the dec.i.sion 1s based pr1mar-1ly upon 1ts reJection of tl1e 

notion that is deemed to inte11d the natural 

Clarkson and Keating observe that the court tailed to 

�cknowledge that a detendant can have two or mor-e purposes 

in acting which are both intended -'- 9
• Steane in tended to 

assist the enemy in order to protect his family and prevent 

the threats of his captors being carried out. He knew that 

his -purpose could only be achieved by reading the script 

giv:en to him, thereby assisting the enemy. 1'1oreover the 

ru}ing of the court in acquitting Steane is inconsistent 

with the r-ule of criminal law tha.t motive usually has no 

effect on criminal liability� 0
• 

Fur· thermor·e, apparent 1 y the court 1 s st raining the concept 

of Intention to do a job for wruch 1.t is not fitted�-'-. It 

seems ·that the acquittal in Steane is mor-e properly based on 

duress in regard to vJhich motive ma.y indeed be considered22 • 

Williims states that the element of duress caused the 

court's sympathy towards Steane, citing in support the point 

that. in cases wher-e such sympathy is absent for·esight of 

·17. Williams (n 11 
the decision .1s 
point. 

Cr:jrninal_J__abJ_) 41. He observes that 
consequently not authoritative on the 

18. Williams (n14) Joe c1_"t. 

19. Clarkson and Keating (n2) lj9. 

_20.- .lb.id 160. 

21 .. · ·· J C Smith and B Hogan C.r __ l.Jll.J....lli;l_� 6ed ( 1988) 58. 

22. ,'lb;id. Clarkson and Keating (n:2) 159; Willi.ams (n14) 
21; Williams (nll) 40. 
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certainty has been taken to be equivalent to intent:2 -�. He 

le�ds further weight to this argument when he observes that 

if• Steane had acted as he did in order to obtain a packet of 

6i�a�ettes, his defence would not have availed him24
• 

Perh�ps Clarkson and Keating provide the best assessment of 

the case wh.en they cite it as a good illustration of the 

fact that the concept "intention" can be expanded or 

re�tricted to meet the demands of justice in any particular 

The Privy Council provided further support for the 

.1 imitation of "intention" to the ambit of direct in ten tiqn 

in Sinnasamy Sel vanayagarrF 0
• This case concerned er imina 1 

;trespass 27
• The defendant refused to vacate government-

owned rooms, which he and his forebears had occupied for 

23. Williams (n14) 21. He cites Arrowsmith v Jenkins 

.[1963] 2 QB 561. In this case it was held that " 

the defendant's knowledge that a meeting she was 
addressing was obstructing the highway made her guilty 
.of ''wilfully" obstructing the highway, even though she 

. had no particular desire to create an obstruction as 
such .•. ". 

24� Williams (nll Criminal Law) 40. He provides an 
ex amp 1 e in support of his reasoning: A man is 
charged with revealing state secrets to the enemy, and 

· the result of his revelation has been to endanger the 
lives of many thousands of his fellow-subjects. On the 
principles of duress, which can be held to allow a 
balancing of evils, a judge will be inclined to say 
that no fear for his own safety can justify the accused 
in what he did. Yet if the decision in Steane is 
applied, the fact that the accused was motivated by 
fear is enough to show that he had no criminal intent 

II 

25� Clarkson and Keating (n2) 161. 

[1951] AC 83 (PC). 

27. This was an offence under the Ceylon Pena 1 Code in 
committed by 
another with 

. terms of which criminal trespass was 
entering or remaining on the property of 

'·the intention to annoy him. 
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The mc\g1strate held tha.t the pr-ohibited 

conduct was natural consequence ot his action, and 

·cbnvicted the defendant. In al low1.ng the appeal, the Privy 

Cou_ncil said obiter that the accused· s "dominant intention" 

was to ,retain his home, even 1f he did ant1c1pate the 

:�nn6�ance to the government super1ntendent�e. 

An. impor·tant legislz.�tive deve.lopment prior· to 1960 was the 

-·Homicide Act of l 9:i7, WhJ.Ch abolished the notion of 

··const�uctive malice2 � .  lt seems that prior to the Act there 

was a general misconception that implied malice and 

constr-uctive malice wer-e synonymous� 0
• The correct position 

was identified by the passing of the Act and the subsequent 

d_ecision in Vickers"·-'-. There it was settled that a judge, 

when directing a Jury in a murder- case, could properly 

difeit- them that, if they were 

killed the victim, he either 

sur-e that, when the accused 

intended to k 111 him or 

_i n tended to in f 1 i c t g r· i e v o us bod l l y harm u po n h i m w hi c h 

caused his death, they should convict of murder . 

. Ariy , hopes that the law had reached a settled and 

un�o�troversial phase however were soon to be dashed by the 

House of Lords' dec1s1on in UPP v Sm1.ttr�-:..:..:. 

-28.· Williams (nll Cr:imioa) l ;;n:,,_,l ll2 states that the true 
reason tor -=1 .  l lowing the appec:d wc•.s that the de fend ant 
had a claim of right. He further suggests that if the 
defendant had known he had no legal right to remain on 
the premises, he may well have been convicted and 
therefore tnat the knowledge (on the part of the 
d.efendant) of the certciinty of causing the a.rinoyance 
may in such circumstances □e regarded as equivalent to 
intention. 

29>·· "Constructive malice" is abolished by sl of this Act. 

3Q. Goff (n3) 33 nll. 

31. [1957] 2 DB 664. 

32 .. [ 1961 J AC 290. 
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DPP .v. Smith [1961] AC 290. 

The :case of DPP v Smith, which arose from the death of a 
. . . 

pbl�c�man33
, may be regarded as probably the most notorious 

English criminal case of recent times. It has been almost 

u n iv er s a 1 1 y denounced and rejected by writers3 4
, the 

courts3 � �nd even legislatures36 • 

The· focus of the controversy was the application of the 
pre�umption that a person intends the natural and probable 
co�sequences of his acts. Donovan J in the trial court made 
extensive reference to the concept of the reasonable man in 
h�� j�dgment and his direction to the jury, apparently 

33. · The facts of DPP v Smith may be brief 1 y summarized as 
follows: a criminal, trying to avoid arrest, killed a 
policeman by driving off at speed with the policeman 
clinging to his car and then zig-zagging unti 1 the 
policeman was thrown off, into the path of an oncoming 
.car, which hit him. 

34.·. K W B Middleton "An Apology for OPP v Smith" (1964) 
� Juridical Review 75 at 76 observes that P J Fitzgerald 
·denigrated it as: perhaps the most serious defect 

• .. -·i.n our present substantive law " and that it evoked 
'.a leading article in The Times calling for legislative 
. ·amendment and dee 1 ar ing that the mora 1 basis of the 
criminal law was ir, peril. Williams regards DPP v 

Smith as having propagated a test which consisted of no 
more than a fictitious intent (G Williams Textbook of 
Ctiminal Law 2ed (1983) 81). 

35. r·he Chief Justice of Australia, with the approval of 
·_a,11 the other members of the High Court, denounced DPP 

v Smith a.s "misconceived and wrong" in Parker (1963) 
.111 CLR 610 at 632. Significantly, Goff (n3) 36 n23 

' ,, . ..-

observes that the decision was to a large extent simply 
ignored in practice. by judges of first instance in 
England. 

36. ·. 'The New Zealand leqislature reacted to DPP v Smith by 
· ··.removing the phras� or ought to have known 

from s167(d) of the Crimes Act 1961, to ensure that the 
·µbjectively tested mental state would have no place in 
the law of murder. (R A Caldwell Garrow and Caldwell's 

\ Criminal Law in New Zealand 6ed (1981) 140.) 
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app'l y ing the presumption37
• The Court of Criminal Appeal 

reg�rded this formulation as a misdirection, stating that it 
,· 

shou l.d have been made clear that the presumption was 

rebuttable and was valuable only for ascertaining the 

accuse.d · s mental state, and consequent 1 y quashed the murder 

conviction in favour of a manslaughter conviction. However 

the .House of Lords reversed the finding of the Court of 

Criminal Appeal, holding that there was no misdirection by 

the trial judge. 

The House of Lords assumed that the mental state associated 

�ith the result of an act may be transferred to the 

c�nsequence that follows. 

Lords accepted that once 

Thus in DPP v Smith, the House of 

it was ascertained that the 

defendant intended to shake the police officer off his car 

·(the result), he also intended to cause the officer grievous 

bodily harm(the consequence) as long as the consequence 

was of a sort foreseeable as probable by the reasonable man, 

the House of Lords would thus attribute such intention to 

37. The jury direction ([1961] AC 290 at 323) reads as 
follows: If you are satisfied that [the 
def end ant J must as a reason ab 1 e man have con temp 1 a ted 
that grievous bodily harm was likely to result to that 
officer and that such harm did happen and the 
officer died in consequence, then the accused is guilty 
of murder " C Salmon "The Criminal Law 
Relating to Intent'' (1961) 14 Current Legal Problems 1 
at 6 is of the opinion that although the value of the 
presumption was stressed by the trial judge, his use of 
such terms as "usually", "may infer" and "would be 
entitled to impute" in dealing with the evidence 
indicates that some discretion still existed for the 
jury. Williams (nll Criminal Law) 95 makes the same 
'point, that the trial judge had directed the jury in 

· "much less emphatic terms" than the House of Lords' 
decision. 
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the,· def end ant, irrespective of whether or not the accused 

actually foresaw the consequence36
• 

The decision of the Law Lords has been criticized as 

inconsistent with decisions in other branches of criminal 

law3
·
9

•
· FlJrthermore, critics of DPP v Smith have raised the 

inadequate treatment of existing authority to the contrary, 

consisting of a number of pronouncements, subsequently 

apprOved, in the House of Lords and the Privy Council4 '='. 

Moreove�, it has been postulated that the decision suggests 

an objective test for al 1 crimes4 :i. .  DPP v Smith has �.lso 

been criticized on policy grounds, for failing to 

distin�uish between what has traditionally been regarded by 

writers as two fundamentally different states of mind; 

pf the person who kills after appreciating the 
, , ·  

that 

likely 

38. A K W Halpin "Intended Consequences and Unintentional 
Fallacies'' (1987) 7 Oxford Journal of Legal Studies 104 

at 106. Williams (nll Criminal Law) 94 formulates 
_the finding of the court somewhat differently: that 
there would be sufficient malice for murder if the 
accused in tended to do something un 1 awfu 1 to someone, 
and his act was such that the reasonable man would have 
foreseen the probability (or likelihood) of grievous 
'bodily harm, and death results. He views the 
presumption (that natural and probable consequences of 
an act are foreseen by the actor) as a serious 
threat to any rational theory of intention " and 
consequently crit'icizes DPP v Sm1'.th as opening the door 
·to "an increase in the number of crimes of fictitious 
intent ... " (at 97). 

39 � · S Prevezer "Recent Deve 1 opmen ts in the Law of Murder" 
(1961) 14 Current Legal Problems 16 at 27. 

40. Ibid 24. 

41. Middleton (n34) 79. He concedes however that Lord 
:Kilmuir was referring specifically to malice 
aforethought in regard to murder and possibly also to a 
charge of wounding with intent to do grievous bodily 

·harm. Williams (nll Criminal Law) 97 states 
· __ unequi voca 11 y that whatever the authority of the case 

may be with regard to murder, it does not, as a matter 
of-precedent, extend to any other crime. 
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���sequ�nces of his conduct and the person who, whilst 

· inte_nding some bodily harm, k i 11 s unwittingly 4z:. 

Fu,rthermore it has been pointed out that deterrence cannot 

be ,re:g:arded as a viable justification of this decision; the 

parifcky or stupid person acting on the spur of the moment 

c�n� h�rdly be deterred by the threat of punishment for 

cOnse.quences which he did not foresee43
• Prevezer observes 

th�t the most questionable feature of the decision is that 

i·t .. amounts to a denial of retributive purpose in the 

definition 
. . ' . 

tund�mental 

of murder by failing to draw a distinction of 

importance between the advertent and negligent 

.killer44
• 

The critical assessment of DPP v Smith has not been 

uniformly negative. Smith observes that the House was not 
. . . 

espb�sing a wholly objective test - with regard to knowledge 
. 

. , . .  

o:f facts which made the act dangerous, an element of 

i'n\ention was required, in the form of the actual intention 

df the accused (as distinct from the purely fictitious 

intention arising from the application of the 

He regards the criticism that DPP v Smith 

42. Prevezer (n39) 25. 

_43�· Ibid 26. 

JC Smith "Intention in Criminal Law" 
Legal Problems 93 at 97. He 

·:"substantial subjective element" in 
follows: 

(1974) 27 Current 
circumscribes the 

DPP v Smith as 

It must be proved that the accused: 
·( i) intended to do something unlawful to another, and 
(�i) ,knew, when he did that act, of the circumstances 
which made it an act likely to cause the death of or 
grievous bodily harm to another ... ". 
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i�pcised liability for mere negligence and advocated a wholly 

objective test as "wide of the mark"40
, 

.Another_ view holds that DPP v Smith does not establish an 

irrebuttable presumption of intent, and that the test is not 

�co�pi_etely objective in that it utilizes the standard of the 

s.ane man - instead of the standard of the reasonable man47
• 

The· t�st is thus what the man of ordinary responsibility 

46. Ibid 98. Middleton (n34) 83 agrees with the sentiments 
of Smith: " Nor is it correct to say that DPP v 
·smith means that the law by a fiction attributes to an 

·. accused an intention which he never had. The test 
applied to the intention to do the act from which the 
harm flows is subjective, and it is only with regard to 
foresight of consequences that an objective test is 
applied Mens rea, in other words, goes to 
intent, and not to foresight Smith is however 
quick to point out that he is not defending the 
decision in DPP v Smith, as it brings many thoughtless 
a'cts within the ambit of murder, which he regards as 
_".absurd" (at 98). J R Spencer "l"lurder in the Dari<." 

· ( 1986) 45 Cambridge Law J ourna 1 161 i 11 umina tes this 
-- .. criticism somewhat when he states that the decision 
-· held that murder includes killing by risk-taking and 

pitched the level of risk required to make it murder 
-very· low. However DPP v Smith has been acknowledged to 

_ · ' .'have improved the 1 aw in one part i cu 1 ar sphere, by 
· -·:,•;.·defining grievous bodily harm as "really serious harm", 

thus providing a potential limitation on liability 
( Sa 1 man ( n 37) 4) . 

47. · Salmon ( ibid) 11. F McAuley "Mens Rea: A Legal-
Philosophical View" (1982) 17 Irish Jurist 84 at 99 
employs the same reasoning: the learned 
adamant that an accused was guilty of murder 
.�ircumstances QD..1y_ if he was in a position 
with th� standard of the reasonable man and 

• - ' . 

judge was 
in these 

to comply 
that this 

· .-- question 1 ed necessar i 1 y to an inquiry in to the exact 
state of his knowledge of the circumstances surrounding 
his victim's death or serious injury, as well as to an 

·"assessment of his genera 1 capacities c1.s an agent 
c' T'hus an accused might escape 1 iabi 1 i ty for murder 
· · for any of a number of purely personal reasons " 

:(his emphasis). 
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wou 1 d have foreseen and not what the reason ab 1 e man wou 1 d 

·h_a·ve · foreseen48
• 

"Al though the question arose whether DPP v Smith revived the 

-doctrine 

p'rqmpted 

of 

by 

constructive 

the decision 

entirely academic. 

malice49
, legal developments 

have rendered this question 

In: _consequence of the criticism of DPP v Smith, its effect 

and i�plitations were examined by the Law Commission, which 

concl .. uded: (i) that the test of intention and foresight 

should be subjective, not only in respect of murder, but in 

respect of criminal law generally, and ( i i ) that the 

intention to inflict grievous bodily harm should not be 

sufficient to constitute a mens rea for murder and that only 

iAt�nt to kill should suffice :, 0
• 

The L�w Commission produced draft clauses to give effect to 

these· two objectives. The c 1 a use re 1 a ting to "proof of 

criminal intent" became section 8 of the Criminal Justice 

Act of 1967:, 1
• 

s ta tu t·e:, :2. 

This effectively reversed DPP v Smith by 

-48 . · I t t here fore f o 1 1 ow s t ha t " . . . t he j u r y w i 1 1 s t i 1 1 have 
to consider what the accused intended in reaching their 
verdict. This would mean that the objective test laid 

-down by the law imposes a somewhat circuitous method of 
arriving at a verdict but not one which could work any 
{n j us t i c e . . . " ( Sa 1 mo n ( n 3 7 ) 1 2 ) . 

49;: ·. See n29 above: constructive malice was abolished by sl 
of the Homicide Act 1957. Prevezer (n39) 27 avers that 
the House of Lords not on 1 y restored in practice the 
constructive malice doctrine but in all probability 

·extended it. 

50. Smith (n45) 98. 

51; The second clause was never enacted. 

52. Section 8 of the Criminal Justice Act, 1967, provides: 

'.' A court or jury, in determining whether a person 
has com�itted an offence: 
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Moreover, in Frank 1 and and Noore v � 3
, DPP v Smith was in. 

effect hel_d by the Judicial Committee of the Privy Council 

to have been wrongly decided. This decision has moved Lord 

Go�f to comment that the objective test was never actually 

part of the common law, properly understood, and that we can 

now simply forget about it altogether=- 4 
• However, he notes 

. that it should not lightly be disregarded that a very 

distihguished and experienced group of judges felt that 

S�ith could be guilty of murder, even if he did not have the 

intention to kill or to cause grievous bodily harm to his 

victim=-=-.· 

Despite · the 

· J us t i ce Act , 

legislative 

the major 

clarification of 

issue concerning 

foresight of harm had not yet been resolved. 

a.t the forefront of Hyam=- 0
• 

the 

the 

Criminal 

role of 

This issue was 

(a) shall not be bound in law to infer that he intended 
or foresaw a result of his actions by reason only of 
its being a natural and probable consequence of those 
actions, but 
(b). shall decide whether he did intend or foresee that 

: · resu 1 t by reference to a 11 the evidence, drawing such 
inferences from the evidence as appear proper in the 
circumstances". 

53. [1987] 2 WLR 1251. 

54. Baff (n3) 36 . 

. 55. Ibid. 

_56'. ,[1975] AC 55; [1974] 2 All ER 41. 
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Hyam, v DPP [ 1975] AC 55. 

After the passing of the Criminal Justice Act, it seemed as 

· if ,th_e law of intention had returned to the position prior 

to DPP v Smith; where a somewhat vague notion was used by 

tile courts to ensure justice� 7
• In this context we may 

examine the next major contribution of the Law Lords to an 

explanation of the notion of intention in Hyam. In this 

case the defendant faced murder charges, after she 

vengef�lly set fire to her rival's house� 8
• 

The case found itself before the House of Lords as an appeal 

against a jury direction given by Ackner J in the tr ia 1 

i::ourt··_on the question of intent. It was stated by the 

learned judge that the necessary intent was established if 

th'e jury were satisfied that when the accused set fire to 

57.>:Examples of this approach can be seen in �hlers and 
Steane discussed above (at 241-5). 

58 .. The facts of this case may be summarized as follows: 
M:rs Hyam had a 1 over, Mr Jones, who abandoned her for 
f'1rs Booth, to whom he became engaged to be married. 

·wishing to scare her rival into leaving the 
·neighbourhood, a j ea 1 OLIS Mrs Hy am went to Mrs Booth's 

home in the early hours of the morning. Having 
ascertained that Mr Jones was not in the house, Mrs 

_Hyam proceeded to pour approximately half a gallon of 
petrol through the letter-box in the door, stuffed 
newspaper through it and lit the newspaper. Mrs Booth 

.and her three children, a boy and two girls, were in 
the house at the time. The house caught fire. 
Although Mrs Booth and her son were able to escape by 
climbing through a window, the two girls were 
asphyxiated by fumes from the fire. Mrs Hyam was 
charged with murder. 



the. ri o u '? e s he knew i t was ru g n 1 y prob a b l e t ha t t h i s w o u 1 d 

�ause serious bodily harm (or death)��-

_f-lyam· did not focus directly on the meaning of intention, 

�!though the Law Lords did deliver some dicta on this issue. 

The\majority of the House was of the opinion that it was the 

· law t�at an actor intends a result if he knows that it is a 

.highly pr-obable (01� per,·,aps merely pr-obable) result ot his 
.,
I 

�ct; although it was not his purpose or object to cause that 

255 

However 1t 1s clear that the actual decision was 

that· foresight of a high probability ot serious bodily harm 

wa� suff£cient mens rea tor murder-, not that such a state of 

mind. necessar.i.ly amounted to c�n 1ntent1on to cause serious 

.bodily harm61 • Thus among the central issues examined by 

Lords were: the question whether malice 

aforethoLtght was satisf H=d by fores1gl1t ot the probabi 1 i ty 

(or high probability) of the consequence occurring, and, if 

so,· whether this was because such for-es1ght was a type of 

intention, or because malice aforethought was not limited to 

intention; 

bodily harm) 

the degree of t-,ann (deatt1 or merely grievous 

which had to be foreseen by the accused; 

whether the defendant· s act had to be "aimed at someone"; 

and whether the test of f o,-esig ht should be objective or 
-, ·, . 

su bj.ec ti ve62 • Each of 

differed 

the five Law Lords delivered a 

judgment which somewha.t tr-om those of his 

S9. The House of Lords was required to answer the following 
�ertified question: Is malice aforethought in the 
crime of murder estahJ1shed by proof beyond reasonable 
doubt _that when doirirJ the act whu::h led to the death of 
a11othE:•r the accused l<new thc\t it was highly probable 
that that act would result in death or serious bodily 
harm '7" 

. . . : 

�O .. S�ith and Hogan (n21) 56. 

61.. Ibid. 

62., • J .A Lawrence "Criminal Intention - A New Definition?" 
._(1985) 48 Moder:o�Y.i...e.w. /17 at 718. 
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�olleaguese 3 and therefore it 1s appropriate to briefly 

exa�ine the views of each. 

Lo�d Diplock dissented from the maJ□rity view on the ground. 

th a t he t ho u g h t t ha t -r ores .l g r1 t o f d ea t h , and not mere 1 y 

serious bodily 

aforethought. 

harm, was an 

His view was tt1c:1t 

1ng1-edient 

t.he mental 

of malice 

f?l.ement in 

murder should relate, not to grievous bodily harm, but to 

death or- a bod 1 l y inJ ury known to be like 1 y to endanger 

life .. · In considering intention in general terms, Lord 

Diplock posed the following question: What 1s the attitude 

of mind of the accused towards the particular evil 

consequence of his physical act that must be proved in order 

to constitute an offence? He held that no distinction 

should be drawn in law between the ·· ... state of mind of one 

who ·· does an act because he desires it to produce a 

particular evil consequence, ancJ the state of mind of one 

who does the act knowing full well that it 1s likely to 

pro.duce that consequence a 1 thoug t-1 it may not be the object 

he was seeking to achieve by doing t1-1e act Thus 

Lord Diplock accepted Ackner J's direction that foresight of 

� high probability was equivalent to intention. 

Lord Kilbrandon agreed with Lord Diplock that mere foresight 

of -grievous bodily harm was insuttic-ient to constitute the 

mental· elemer,t required tor murder , a17d that the defendant 

6 "7
. 

J. 

64. 

Lords Cross and Hail sham, together with Viscount 
Dilhorne, constituted the maJ□rity, while Lords Diplock 
and Kilbrandon dissented. 

[1974] 2 All ER 41 at 63. 
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must foresee some injury likely to cause death if murder is 

to' _be· proved0 � .  

Lor·d Cross, of the majority. felt that he had not heard 

-adequate argument to decide whether the term "grievous 

bodily harm", used in the context of the required intent for 

the crime of murder, meant "really serious harm" or "harm 

likely to cause death"66
• He was therefore not prepared to 

commit himself on this issue, but (on the basis that Vickers 

was correctly decided) thought that malice aforethought, 

would be satisfied if the accused foresaw the possibility of 

th� occurrence of grievous bodily harm67 • Lord Cross 

con c.l uded that the "ordinary man" wou 1 d equate foresight of 

likely consequences with intention. and although he found a 

65_. The use of the term "1 i l<.e 1 y" by Lord Ki 1 brandon may be 
further illuminated in this extract from his judgment: 

if murder is to be found proved in the absence of 
an intention to kill, the jury must be satisfied from 
the nature of the act itself or from other evidence 
that the accused knew that death was a likely 
consequence of the act and was indifferent whether that 
consequence followed or not [1975] AC 55 at 98; 
[1974] 2 All ER 41 at 72. 

66 .. · · Lord Hai 1 sham and Lord Di 1 horne adopted the former 
.interpretation from DPP v Smith. 

67.- [1975] AC 55 At 96: If it is the law that an 
intention to cause grievous bodily harm using 
in ten ti on i n t he s tr i c t sense o.f t he word - i s " ma 1 i c e 
aforethought". whether or not one rea 1 i ses tha. t one's 
act may endanger life, then I think that it is right 

· t_hat the doing of an act which one recd ises may wel 1 
cause grievous bodily harm should also constitute 
malice aforethought whether or not one realises that 
6ne's act may endanger life ... ". Lord Cross therefore 
thought that the requirement of foresight of a high 
probabi 1 i ty was unnecessary and undu 1 y f avourab 1 e to 
the defendant, and that foresight of the probability of 
grievous bodily harm constitutes sufficient mens rea 

for murder. 
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lingu_istic difference between the concepts, he regarded a 

mere linguistic problem as insignificant 68
• 

Viscount Dilhorne also 1ncl1ned to the opinion that Ackner J 

was correct in his di.rection to the Jury·=- 9
• He tel t that 

fore.sight of a high probability of grievous bodily harm 

amounted to intention and therefore also satisfied the 

"mal.ice afprethought" reciu:tremE?rit 

whetl1er 

He was not however 

prepared to decide test of foresight was 

�ubjective or objective 70 • 

Despite arguably being the most confusing of the five 

judgm_e_nts in Hyam, Lord Hailsham's Judgment is, in at least 

one respect, the most significant. His assertion that 

awareness of the probability of harm is not equivalent to an 

intention7L contradicted those of his colleagues and opened 

the door for a later restrict.1ve interpretation of 

intention 72• He held that the requisite malice aforethought 

r�quired for murder consists of the intention to do one of 

68·. · J· 8 Brady "Recklessness, Negligence, Indifference and 
Awareness" (1980) 4:.:, t'.Lo_d_E:L.ri_L,1w Review 381 at :593_ 

69. [1975] AC :iS at 82: A m.::1n may do an act with a 
number of intentions. Ii he does 1t deliberately and 
intentionally, l<.nowing when he does .i.t that it is 
highly probat)!E.-, that grJ.evoU", bodily harm w1.Jl result, , 
I think most people would say and be Justified in 
saying that whatever other interilHJns hP may have had 

.. _as we l 1 , 1-1E? at I e,::.s t 1 n tende,j q ,·--1 evous bod i 1 y ha rrn 

70_. Together· with Lor·cl Ha1Jsham, 'viscount Dilhorne held 
thc,t. V1.cker-s was correct 1n 
grievous bodily harm (as opposed 
to be part ot the 171ens rec:1 tor 

· Sm i th w c.• s co r r f::' c t 1 n ho l d .i n g 
harm" meant no mor·e than r·ea 11 y 

holcl1ng toresight of 
to foresight of death) 

murder, and that DPP v 

U10t "grievous bodily 
serious harm. 

71. [1975] AC 55 at 7/. Lcir,J Ha1Jshi:,m was referring 
.�pecifically to tne crime ot murder. 

72.· This occurred in !'1oloney (below (n97)) and the ca.ses 
fol lowing 1 t. 
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three things: (i) kill, (ii) cause grievous bodily harm, 

( i i i ) expose a potential victim to a risk which the 

defendant knows entails a serious risk of death or grievous 

bodily harm73
• 

�h�refore it seems that the extent to which Lord Hailsham·s 

scheme of malice aforethought differs from that of his 

colleagues· depends on how we are to understand the 

".inte.ntion" to expose another to a serious risk. He 

provided a further clue as to its interpretation when he 

he) d t_ha t even ts which are recognized as a "mora 1 certainty" 

are .i'.'ntended74
• Thus it appears that a conviction would be 

sustained· in terms of Lord Hail sham· s formulation if the 

accused knew that there was a serious risk and had the 

intention to subject someone to it - such intention being 

deemed present by virtue of proof of its moral certainty7 �. 

someone to a "serious risk" is a "moral 

certa i_n tyll if the proposed action, en tai 1 ing it, proceeds. 

Thus· as Lynn suggests, a defendant convictable in terms of 

the majority's foresight-of-probability test would evade 

Lord Hailsham·s test of intentional-exposure-to-known-risk 

73. [1975] AC 55 At 79. 

74. Ibid 74. R M  Lynn "Smith then Hya.m •• , now Noloney" 

(1985) New Law Journal 844 at 845 elaborates upon the 
use of this terminology as follows: 

... Thus, the motorist who recognizes that it is 
implicit in her/his proposed action that an oncoming 
tyclist will be subjected to a risk, which 
quantitatively is a serious one - notwithstanding the 
most fervent wish that the cyclist sustain no harm -
· intends to expose a potential victim to a serious 
risk', for it is a 'moral certainty' that the risk will 

· be incurred by the proposed manoeuvre on 1 y the 
n�ture of the known risk, serious bodily harm' or 
'physical injury , would determine the appropriate 
_charge; murder or manslaughter 

75 .. Ibid. 
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only by ar-gu.i.ng that "ser-1ous r-1s�·-" involved pr-oot of mor-e 

thar, a risk whic11 �-;as rner-ely "pr·obc<tile"·.-.,.,. 

ls Lor-cl Hai1sham·s dissension tr·om his co.lleagues not more 

appar-ent than r-eaJ777 McEwan and Robilliar-d note that the 

difference between the J.r1tent.ton to e:�pose someone to 

the r'i sk of ,-,arm and i orPS lg ht OT ha nn has e) uded many 

commentators 11 ·,.-t:;c Uutt obser-ves that if Lord Hailsham·s 

"inten.tion" is established by the agent. s knowledge that hi-s 

action w�s likely to cause death or- serious inJury, then he 

has simply reached the same conclusion by a more 

tbr-tuous route II /0:,. while Lynn simply labels the 

attempted distinction as "implausible 119.;, 

Lord Hailsham added a further qualification to his suggested 

s.o luti.on: that befor·e an act w,;1'."; suff1c1ent for- mur-der it 

must be "aimed at someone", Just as was held J.n DPP v 

Smitt-/3 1 ; wher-e the quc:dif1cdtion was included in order to 

excl·ude· from l.iability for- rnur·der the person who caused 

death· by dangerous dr-iving. However-, doubt r,as been 

·expr�ssed whether it was necessary for- him to include this 

qualii'ication in /-!_yam, since 11e accepted that the test of 

76 .. ·Ibid. 

77. 

78. 

79. 

Brady (n68) 

· Law Lords in Hyam, 
the distinction 

observes tl1,"'1t Just 1 .i.k.e his fellow 
L_ord Hailsham·s account collapses 

between subJective recklessness 
( "for-esight of a 1- i s k " J an a 1r1 ten t i on l " in ten t ion a 1 1 y 
exposing to.r-isk"). 

J McEwan and St J Robilliard "I� e ck l e !:, s n es s : the House 
of Lor-ds and the Cr-imina.l LcJW" ( j C/81 ) 1 L ega J St1..1d j ES 

267 at 272. 

R A Duff "l n tent ion, Rec:k J essness and r.:i robab le 

·c:;onsequences" ( 1 9 8 0 ) CL..u:1u.n.�.L .. Li.ili.._ l:Ie._v...i.e..'cl. 4 U 4 a t 4 0 5 • 

80 .·. • Lynn ( 11 ?LJ) 84'.J. 

Lord Hailsham adopted the usage ot 
explained in DPe v Sm.1tt1 1.196.LJ AC '190 

the phra.se 
at :s21. 

as 
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foresight was subjective ( so ex c 1 ud ing dangerous but not 

m.ur-derous drivers) s=:. 

The· broad notion of intention proposed in Hyam did not meet 

,with .an uncritical judicial response. This much was evident 

from two decisions of the Court of Appeal shortly after Hyam 

_was decided, in Nohan83 and Bel fon 84 , both of which favoured 

r· ea 1 ( d i rec t) i n ten t. In Nohan, which dealt with liability 

for- attempt, the court rejected the argument that in ·Hyam 

the: House of Lords had given intention a meaning which was 

genera 11 y app 1 i cab 1 e in the er imina 1 1 aw8 �. Foresight was 

usefu 1 in an ev iden ti a 1 sense, but was not to be equated 

with intention86 • This qualification of the Hyam view is 

somewhat problematic in that it encourages technical 

distinctions in seeking differing meanings of intention in 

82. ·· Lawrence (n62) 718. Spencer (n46) 162 refers to the 
"aimed at" requirement as "whatever that means", 
ihdicating that it merely added to the confusion in the 
judgments. 

[1976] QB 1; [1975] 2 All ER 193. 

84.. (1976) 1 WLR 741. 

85. The judges ( per James CJ) he 1 d that there was nothing 
in the judgments in Hyam that bound the Court of Appeal 
to hold that mens rea for attempt had to be proved by 
establishing beyond reasonable doubt that the accused 
knew or correctly foresaw that the consequences of his 
act unless interrupted would "as a high degree of 
probability", or would be "likely" to, be the commision 
of the complete offence. 

86� .The court further held that evidence of knowledge of 
'likely consequences is evidence by which the court may 
establish intent, but such evidence is not in respect 
of attempt, to be equated with intent. Such intention 
could only be equated with an "c1.im" or "specific 
intent" or a "decision to bring about a certain 
consequence". 
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difte:r.ing contexts"" '. The court in Nonan also .Ldentified 

foresight of a probability with recklessness8 �. 

Iri Belton, the Court o-f Appeal �sJJ.Shecl to clarity matters for 

the jury in its consideration ot the meaning of intention in 

the .light of Nohan. lhe Lourt of Appeal quashed the 

harm)'=''>· on technical gr·ounds --..- •>. However the court went 

furt�er in al]owing the appeal expressing the view that the 

87. If thE' meanings □-f .intent become so refined that they 
be a r l j_ t t J. e res em b 1 .:� n c e t o t t-11:> o rd J. n a ,-y usage o -f t he 
word, grave problems could be created for Juries 
( E._U i o t t a o d J6l..ail d s C a c; P h J:illJ< __ Q[L.Cr..J.Jll.1.na.l _ _Law 5 e d by D W 
E 1 l i. o t t a 11 d M ,J () 1 l E.-' n ( 1 9 8 l/ ) 7 H ) . I·· u r t1, t? rm o re t he 
court assumes, without d.1scuss.1on, ttid.t there is a 
distinction between act1.ng w.1th knowledge of a likely 
risk and recklessness; a d1stinct1on which may lead to 
some confusion (Brady (1168) 389 n42). 

88. The definition of intention in Nohan: a decision 
to bring about, insofar as it lies within the accused's 
power, [a particular- consequence], no matter whether­

·the accused desired that con<:.;equence of ll1s act or not 
([1975] 2 All �R 195 at 200), allows an 

interpretation that a man can be said to intend a 
consequence wh1cr1 1s not. c1es1red in itse.lf if thc:1t 
�onsequence is a cund.1t1on precedent to the achievement 
o·f a dt>s.tr-ed objective and he decjdes to cause that 
c:c'insequence, insofar· as it ll<a'S withtn 111•:; power. 
(Cross and S.:lones (nl5) :;i•-n. This 1nterpr-c.o:>tat.ion 
a rn o u n ts to fores 1 C::I r1 t o t c:, c er l: c.1 ir1 t y and approx i mates to 
ob 1 i q u e 1r1 ten t 1 on r a t he,� t ha n r- e cd ( a c tu a l ) 1 n ten t i on • 

fhe co11victJ.□n was .1 n ter·rns o-f sl8 01' 
Against the Person n c: t J861. C 

�-ee t hrs' 
this case in J H f:luzzard " l fl i: E:' i-·, t " ( 19 /f:j) 
RPvjew 5 • 

the Offences 
discussion of 

Lr::.J...on D a l L <;\Jcl_ 

. 90� The Court of Appeal set aside the conviction inter alia 

·as a result of the 1.ntr-oduct1on Dy ti1e trial judge of 
tt1 e w or-d " re ck. 1 es s 1 y " 11-, E' :, p l •0u n 1 n g t he mean in g o 'f 
"intent". 
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trial judge was inf 1 uen ced by certain opinions in Hyam9 :.1. and 

that it was a misdirection to say that a man intends a 

�onsequence which he foresees as a probable consequence of 

his action9 :z. 

Despife the dissenting voices raised in the Court of Appeal, 

the (aw Lords did not attempt to alter the ambit or 

implications of Hyam. Lord Diplock took the opportunity to 

affirm the result in Hyam in the case of Lemon93 • Although 

he delivered a dissenting judgment on the question of 

�he_ther blasphemous libel required a mental element beyond 

91. The court declined to follow the views of Lord Diplock 
in Hyam and Lord Simon in DPP for Northern Ireland v 
:Lynch, and instead relied upon the dicta of Lord 
Oiplock in Nowatt [1967] 3 All ER 47 (CA), which

1 
was 

·:.c·oncerned with recklessness rather than intention, with 
regard to s20 of the Offences Against the Person Act 
1861. The import of the Court of Appeal decision seems 
to be that in all cases under slB, and perhaps in all 
other cases except murder, the judge need not explain 

·the meaning of intention. 

92. Buzzard (n89) 6, who notes that it seems implicit in 
. ·the ·judgment that the court equa 11 y wou 1 d regard the 
instructions of the trial judge as a misdirection if 
the term "certain" were subs ti tu ted for "probab 1 e 11, ie 
t"hat foresight of a certainty was not sufficient for 
intention to be established. Apart from the caveat 
mentioned above with regard to reliance on Nowatt, the 

·judgment of the court in Belton may further be 
criticised for ignoring authorities which contradict 
its view. It is especially noteworthy that in the case 

· of /:'/11 sop ( ( 1976) 64 Cr App R 29), which was decided 
-shortly before Belton, a differently constituted Court 
of Appeal took the opposite view. Faced with giving 
substance to the notion of "intent" in "intent to 
defraud", the court adopted and applied the statement 
of Lord Dip lock in Hyam, which the court in Bel ton 
declined to follow. 

93.. [ 1979] AC 61 7. 
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the intention to publish, he unequivocally stated that Hyam 

was the law in regard to foresight of a probable result94
• 

Some six years after Lemon, in the case of Leung Kam-Kwok9 '!!!!,, 

all fi�e Law Lords sitting on the Judicial Committee of the 

p'rivy Council followed the Hyam line. The Law Lords he 1 d 

that intention was established where the accused foresaw a 

consequence of his actions as "highly probable", as had been 

ex pl i cit ly stated by Viscount Di 1 horne in Hyam90
• Despite 

,both explicit and tacit affirmation of the Hyam line, the 

l,aw .was far from sett 1 ed. Just a few months after Leung 

Kam-Kwok, the House of Lords was to perform a complete 
> > • • 

( 

about-face in Moloney97
• 

94 .. · He_ferring to the state of mind of one who does an act 
b_ecause he desires it to produce a particular result 

:and to the state of mind of one who, when he does the, 
· act, is aware that it is likely to produce that result 

but is prepared to take the risk that it may do so, in 
:order to achieve some other purpose, Lord Diplock 
stated: It is by now well-settled law that both 
states of mind constitute 'intention' in the sense in 
w·hich that expression is used in the definition of a 

· i:r.ime whether of common law or in a statute. Any 
doubts on this matter were finally laid to rest by the 
decision of this House in R v Hyam ... " ( at 638) . 

. 95. (1985) AC 905; (1985] 1 All ER 1025 . 

. 96. ·The Law Lords disapproved of the use of the 
that it was 

probable" 
: .. :"likely" by the trial judge, stating 

appropriate to use the phrase "h ig hl y 
· ... high degree of probabi 1 i ty". 

97. (1985) 81 Cr App R 83, (1985] Crim LR 227. 

word 
more 

or "a 
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.R v Moloney (1985] AC 905. 

l'1oloney arose out of a drunken game between the defendant. (a 

s;olj:Jier) and �1.i.s stepfdttier, wh1ct1 resulted in the defendant 

Jn a Judgment concurred in 

by the rest of tr1E' court, Lord 8r1dge allowecl the appeal 

against a mur-der r:onv i ct 1 or, rn, the basJ. s that the trial 

judge had misdirected the Jury 4
� • 

. '-(1-i•e; substance o-f Lord BrJ.dge·s judqmer,t may be encapsulated 

by the following observations. Fir·st, there 1s no r-ule of 

substantive law that foresir.,Jht of probability 15 

equivalent.. to, or can act as ar1 alternative to, intention. 

·Th�r�., contrary to the majority view in Hyam, murder requires 

__ intention; foresight of the high probability of death or· 

gr-ievous bodily harm J.�. not pn0uqh, much less a.n intention 

.98.· 

99:· 

The de fend a f1 t s ho t h i s s t e p f a t her , whom he l o v e d , when , 
in the course of a drunken game to establish who was 
"quick.er on the dra.w" with loaded �,hot.guns, he pulled 
the trigger .Ln r-esponse to a chal.lenge, it you 
-h�ve [the guts] pull the trigger He may not have 
realised that the gun was aimed at point-blank range at 
his stepfather's head. 

To cover the possibility that the accused had 
deliberately taken a serious risk, the trial Judge told 
the jury that it 1s murder not only it someone ai.ms to 
c au s e d e ,:;i t 1-; o r p 1-1 y s 1. c c1 J l n J u r· y a fl c1 k i J 1 s , bu t a 1 so i f 
he f ores e es t I, a t 1 t w j_ l 1 p rob a b l y happen , w he t her· . he 
desires it or not. After .lengthy deliberations, in the 
co u rs e o ·f 1...i h i ch t he j u r y as 1, e d f o 1- f u ,- t he r d i rec t ion s 

· · or, t he r, e c es s a r· y men t -3. 1 e J em en t , l h E� J u r y con v i c t e d o f 
murde,-. The appea 1 was di.sm1.ssed by the Court of 
Appeal, which endorsed the judqe·s decision, which 
foll owed the au Uior· .i ty of l-1;,-am. Tl,e Court of Appea 1 

-certi·fied a point ot law ot qer-,eral public importance 
which enquired inter al1a whether malice aforethought 
·vJas established by proof of toresight of the probable 
,occurrence ot death or serious harm at the time of 
·causing dea. th, i rr-espec t 1 ve of whet her the actor 
desired these consequences. fhe House of Lords 
answered the certified quPstion in the negative, 
a 11 owing the appea 1, and t 1-iu•-=, rewriting the 1 a.w of 
rnu r-d e r- , c\ s we 1 J c1 s t �, e l a w r e .l a t i. fl g t o c r-i m i n a 1 

-tr· .i.ntention, yet a.ga.in . 
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to e x po s e t. 11 e v 1 c t J. m t o a s e r 1 o u s r 1 s k .l •> -=· . ln a case 

"a moral invo lvinc:j . ' - risk.-tak.ing thereior-e, the need tor 

certainty" should be 1ns1sted upon. lh1s would consist of a 

p.o ss· i_ bi 1 i t y w h j_ ch i s l i t t l e sh or t cd over-w he l m 111 g , and an 

act•· that·. "will lead to a certain event unless something 

un�xpected supervenes to prevent 1t Howrc:>ver, L_ord 

B_r idge he 1 d tha.t shoL1 l d tH.=.' no elaboration or 

pa:ra.phrase of what J.s meant by 1ntent1on unless □11 the tacts 

of t�e particular case tnat 1s necessary 1n order to avoid 

Such cases will be ext.n?mely rare. 

Fo·r'esight of con•;:;equences (as an element bea1-·1nq on the 

issue of i,-1tent.ion in murder or indeed any other crime ot 

s p e ci f i c in tent ·'- ,,, .-.::. ) i s no t pa r t o I' the s u b s tan t i v e 1 aw , bu t 

the law of evidence. 

Hai. lsh_am · s qualification 

Lord 

1n 

thus discards Lord 

the act of the 

defendant must be "aimed at someone". He holds that while 

in most murder trials the facts are such that there is no 

need to explain to the jury what the meaning of intention 

is;· when the need arises, the jury should be told that an 

act'-.' is regarded as intended to cc::iuse death or grievous 

· r,arm where defendant foresaw that 

cons_e_quence as being a natural consequence of his act 

100.� · Spencer ( n46) 163. 

10).�[1985] AC 905 at 925, 926, 929. 

102 .. Spencer :(n46) 163. 

103. Clark.son and Keatirig (n:Z) 
meaning of "specific" and 

.�;t:l'l observe, regarding the 
"bas:1c" intent: What 

::a c tu cl J 1 y d o these 
·· mean7 The 
· el-ephants 

true 
the 

.·. .. . They dD 
s·evera l at tempts 

er ime�. ot 

answE•r-
courts 
oftF._.t- a 
by the 

spec1t.1c 

"spec1tic" and "basic" intent 
is - nothing. lhey are like 
know tl1em l...ihen they see them 

rlef1.n1t:icJ11 in tr,e l.i.ght of 
courts to det1ne tt1ese terms: 

1nter1l are cr.1mes where the 
mens rea of the ottence extends beyond the actus reus 
.(sornetimes calli =?d cr1.mes ot ulter-1or intent) while in 

· c r i mes of bas i c 1 n ten t t 11 e rn en �, re a goes no t u r t her 
than �xtending to the elements of the actus reus itself 
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Lord, Hailsham, the only Law Lord who also sat in Hyam, added 

a- few· words to show that although almost everything he said 

in .. · Hyam was wrong, the murder conviction was not a 

mist,arriage of justice. He concluded with the somewhat 

·pio_t..t's · hope that the question of murder and risk-taking were 

: no_w, settl.ed for ever 104
, 

The ... fL1dgment in Moloney has been criticized as " yet 

another instance of the dearth of the cred i b 1 e con ceptua 1 

u:nderstanding and convincing reasoning which increasingly 

L.tn.deri'ies and stigmatises the decisions of the House of 

Lords One of the principle objections is the 

treatment of previous authority, more specifically Hyam. In 
• • • I • 

his ,rejection of even a high degree of reek 1 essness as a 

su f_f'i cien t men ta 1 e 1 ement for murder, Lord Bridge observed 

. that,: no-one had yet suggested that recklessness could 

�o��titute the mens rea of murder. Lawrence points out that 

this ,statement is questionable as it is certainly arguable 

that ·.the . House of Lords decided in Hyam that subjective 

reiklessness constituted the mens rea of murder (although it 

may have b�en described in somewhat different terms) 106 • In 

_keep'in•g with the extreme reluctance of the House of Lords to 

ov��rule cine of its previous decisions, Lord Bridge did not 

·expli•c:itly overrule Hyam but instead found some authority 

for -his views in certain dicta of Lord Hailsham. However 

this. meant dea 1 ing with Lord Hai 1 sham· s inc 1 usi on of the 

in-t_ention to expose a potential victim to a serious risk as 

'a· ·c:ategory of the mens rea of murder. Lord Bridge stated 

tha:t this came "dangerously near to causing confusion" with 

th� definition of recklessness as identified by Lord Diplock 

104� Spencer (n46) 163. 

105. 0 R M  Lynn "Smith then Hyam .•• , now /"loloney - II" 
·--(1985) New Law Journal 871 at 872 . 

. 196, Lawrence (n62) 720. 
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in L�wrence107
, and observed further that Lord Hailsham had 

merely caused confusion with recklessness, but had not meant 

to· - include 

afor:ethought. 

recklessness in the definition of malice 

It has been suggested that, if Hyam included 

retk les_sness in ma 1 ice aforethought, Nol oney has overru 1 ed 

However it is clear that Lord Bridge went to great 

interpretative lengths to obviate the need to do this 109 • 

There. is some doubt whether Lord Bridge achieved his aims in 

Moloney. As Lynn points out, whilst asserting intention as 

th� only necessary and sufficient requirement of malice 

afo�ethought' 
II his Lordship went on to conclude that 

t.here . was an· ev iden tia 1 ro 1 e for know 1 edge and foresight 

whereby an inference that intention was present could be 

established II ;L .1. «:> This raises the question whether 

107; (1982] AC 510. 

108 �- Lawrence ( n62) 720. 

109. The question remains: how did Lord Bridge reconcile 
· :his view with the judgments of the four other Law Lords 
. in Hyam? Lynn· s answer to this question is with 

. . . an eclecticism of citation that borders on 
-mischievous ((n74) 844). At 844 ff, Lynn 
·indicates the adaptation of the individual judgments in 

Hyam by Lord Bridge. 
' 

. . , ' . 

110.· Ibid 845. 
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based on 

Lor.d Bridge's use (in his model direction) of the term 

".natural", in describing the consequence which is required 

to be. foreseen, is also somewhat problematical. 

has. ·described the word "natural" as 

Lord Reid 

"peculiarly 

ambiguous'' 1 12 and the use of the word has been identified as 

perh�ps the most problematic part of the judgment113 • Lynn 

perceives that the recognised-as-a-'natura1·� 

cons:equence test appears to import by the back door the 

probable foresight test so recently frogmarched out 

through the front and speculates that trial judges may 

interpret "natural" as "likely to occur", "unlikely not to 

occur." or "wou 1 d not be surprising" 1. i
4

• 

As_L�wrence cogently states: 

"The weakness of Lord Bridge's speech is, perhaps, 
that he is unable to explain what is meant by the 
word intention in terms not including foresight, 
and yet he rejects the view that foresight is the 

· same as intention. It is submitted, therefore, 
that juries will find it difficult to distinguish 

111. The problem is further illuminated by Lawrence (n62) 
721: "It is questionable whether juries will be able 

_tb distinguish easily between foresight and intention. 
T�us Lord Bridge states that if both questions put to 
the jury are answered yes, the jury may properly infer 
that D [the defendant] intended the consequences of his 
acts. If they may only infer intention (but may not 
presume intention) this means that D may foresee a 
n�tural consequence and yet be held not to intend that 
consequence; to hold otherwise would be to conclude 

. that foresight of a natural consequence is intention. 
Yet it is far from easy to imagine circumstances where 

·a presumption of intention would not be suitable where 
· o'·foresees the natural consequences of his acts ... ". 

112. In "The Wagon Mound" No 2 [1967] 1 AC 617 at 634F. 

113'� . Lawrence ( n'62) 722. 

•114. Lynn (n105) 871. 



be tweer, intention and 1oresi.ght of natural 
consequer1.ces c,r,d thi:{t, 1n terms of the practical 
effE.'ct of NoJoney ( 1·f not 1n strict legal thern-·y), 

.an intention to bring about a consequence may now 
be defined as 1d£?r1t1cc: ll to tores1ght of th,.=.it 
consequence as d 
acts... ln this 
could become part 
though Lord Bridge 
intended to be the 

natural consequence oT one's 
way, to1··l:.'S .i.g ht of consequences 

oT t.1,£:? ·s1.1bstar1ti.ve law even 
rna�es 1t clear that this 1s not 

L ":, 
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rt·is apparent that Lord Bridge expressly intended that the 

" n"' tu r a 1 con seq u en c e " t es t a J on g w 1 t h 17 1. s " go .l den r-u l !2 " and 

-reLated dictci sr,ou.ld not merel�1 be l1rn1ted to the law of 

murder, and should apply to offences of "specific intent" as 

.we 11. However '' ... 1t 1s ax1omat1c that such cannot be par-t 

of ·the ratio of Noloney and 1s merely persuas.1ve authority 

for future judges dealing with such offences, other than 

mu rd.er- II J.. 1. 0 Smith a17d Hogan .J. .J.,., observe that l"loJ oney 

roust be read in the light ot the explanation given of it in 

the subsequent cases of Hancock and 
. . . . . 

Nedrick 11.9 • 

115� Lawrence (n62) 722. 

116� Lynn (n105) 872. 

)17. Smith and Hogan (n21) 56. 

11 8 �- [ 1 9 8 6 J AC 4 5 5 ; [ 1 9 8 b J 1 A 1 l ER 6 '-11 • 

119� [1986] 3 All Ef-< 1; [1986] l WLF� 1025 

Shank 1 and1. 1. 8 and 
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.R v Hancock and Shank.land [1C/86J l:\C 4:'>5. 

· Hancock and S'hank 1 and arose out of the miners· strike in 

Eng l and :1. 2 •> • The accused 1oierE• convictecl o·f murder· in the 

On appeal, in the Court of Appeal, Lord 

Lane CJ took a bold step in condemning Lord Bridge's model 

direction, which hacJ been cidopted by the tr1al Judge, as 

m.isleading. He pointed out that the main aim of the Moloney 

decision was to root out the notion that 1n murder knowledge 

of the risk of death or gr· J.evous bod i 1 y harm counts as 

intention to cause deatr,. How,::>ver , in his VJ.ew, to 

foresee as a natural consequence'' would be equivalent to 

••. foresee that it m1ght happen to anyone who had not 

read the rest o-t the Judgment in Noloney, and it was the 

latter test which the House 01 l..o,-ds wished to discard, as 

it feared tl1at the JUI">' had bc>E:'17 misled. The Court of 

Appeal therefore quashed the convictions and substituted a 

verdict of manslaughter, wnereupon Lord Lane CJ proposed his 

own model direct.ion which involves instructions somewhat 

more elaborate than those cited 1n Moloney) :1.2 �. 

120. Two striking 
b,idge onto a 
driver . 

mine,s d,opped lumps 
ta:�.i taking a "scab" 

ot concrete f,orn a 
to work, killing the 

121. Lord Bridge's direction in Mo.loney concerning the 
meaning of intention was dutifully cited to the jury in 
the tried cou,t. The Jur·y convicted the accused on 
.this basis. 

122. Lord Lane C.J stated t.ha t where 
or purpose v-ias not primar·.1.ly 
_j u d g e s ho u J cl as k t 1-H,? J Lu· y to 
questior1s: 

the defendant's motive 
tu k1.ll o, injure, the 
cons1cJe, the fol lowing 

"(a) (:i,e you sur·e that. the 
caused death, know.111g wha i:. 
to do it·::, .l f- no, yoL1. must 
mu,de, and manslaughter. 
next question. 

defendant did the act which 
11e wc1s do1ng and intending 
tind him not guilty of both 

(b) A,e you 
kind which was 
serious bodil:✓ 

lf yes, �o on to consider the 

sure that ttv::, de'°tendant · s act was of a 
highly 11.kely to cause death or ,eally 
inj u,y··) l i no, you rnust find h.1m not 
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On a_ppeal, the decision of tr,e Cou1-t ot Appeal was affirmed 

in t_r1e House o·f L.ords. Lord Scarmcin accepted Lord Lane· s 

c r i t i c i s m o f t he mod e l " n a t Lt r· c i.l  con s e.' q u en c e " d i r-e c t lo n i n 

Mal oney1..2 ""'. 

alter-native, stating that guidelines should be r-eser-ved for 

cases-·of real difficulty la category into which he evidently 

thoucJht U1is k.1.ncl ot case did not tall) 

further affirmed thr-ee basic principles: 1..24 

(1) a judge need merely dJ.r-ect the Jury in gener-al terms 

.that requires intention to k i 1 l or- to do 

�rievous bodily harm; 

(2) fciresight of consequences are relevant only as evidence 

of the requisite intent; 

(3.) the pr-obability of the occurrence of a consequence is 

123. 

only a factor-, althougt1 in some cases it may be a 

critical or very sJ.<cJnificant factor, in deter-mining 

whether the accused acted with intent. 

guilty of murder- but he may be guilty of manslaughter-. 
I_f yes, go on to consider the next question. 

(c) On the evidence consider-ed as a whole, which will 
of 'course include the defendant·�. ev.1dence a.nd that of 
his w i tnes<:=.;es, a.re you sure that the defendant 
·apprr-:1r.:iated t1·1at what he dJ.d w-3s hiqhly likely to ca.use 
death or really serious bodily injury? If your answer 
•j_s "no", you must not find 17J_m qu1 J ty of murde1-, but he 
may be guilty of ;nc.:rnslaughter-. lf your answer is 
"yes", there l"=-• evidence t,efc,re you ·fi-om which you ca.n 
infer tha.t the defendc:-mt 1ntc-?nded to cause death or 
i--eaJly serious bodJ.ly injury, but you must not find him 
guilty of murder unless you feel sure that he so 
intended. lt howeve,- you c1re sur-e, the fr-:ict tha.t he 

_may not have desir-ed that result 1s irrelevant. Desire 
·and intent are two different things 

Lord Scarman delivered the judgment at 
·Keith of Kinkel RosK1ll, Brightman 
concurring. 

the court. Lords 
and (3r1ffiths 

124_. J E Stannard "!'lens nec1 J.r, tt,e Melting Pot" (.L986) :37 
N!Jr.J:b.e..i:n_J_r::.e_h• .. D.d __ LeQ..aLf.l!..1.;;:1.r: t..er::.lY_ b J. at 7 ::5 • 
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The decision of the House of Lords in Hancock and Shankland 

ha.s · _ been criticized as very unsatisfactory 

because it is still not clear when killing by risk-taking 

amounts to murder - the House seems to be sure of what does 

not constitute intention, but unclear as to what intention 

Secondly, it appears as if this case has 

considerably increased the scope of juries to find that a 

defendant did not intend the consequences which he knew he 

wou 1 d bring about, if he acted for reasons other than to 

bring about those consequences 126
• 

R .v Nedrick [1986] 3 All ER 1. 

125�. Spencer (n46) 164. 

l,26� G R Sullivan "Intent, Purpose and Complicity" (1988) 
Criminal Law Review 641 at 647. Keating puts these 

criticisms into perspective as follows: 

" There is now no genera 1 definition of intention, 
it is a matter for the jury. They are not told how 
probable a consequence should be before a jury can draw 
an inference that it was foreseen (subjectively) nor 
how probable the defendant must foresee the result to 
be before the Jury can infer that he intended the 
r-esult. If they infer that he did foresee a result 
they may infer that he intended it. Can they refuse to 
do so? If they can, when would it be appropriate to do 
so? If not, and the inference is irresistible, how is 
this different from a substantive rule of law? The 
courts have abrogated their responsibility to the jury. 
-Ther-e is no standard; instead the door has been opened 
to ill-formed, discriminatory judgments (H M 

· Keating "Fatal and Non-Fatal Offences" in I H Dennis 
· (ed) Criminal Law and Justice Essays from the W G 

Hart Workshop 1986 (1987) 125. 

As Spencer (n46) 162 observes, in the light of Hancock 

and Shankland, the best bet for a judge who wants 
tb keep his wig clean is to tell the jury nothing about 
the meaning of intention and let them interpret it how 
they like. But what this means is that whether it is 
murder or manslaughter depends on what the jury in any 
given case happens to think is meant by intention. So 
there is no rule. And this matters 
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The next case which p,�ovided an opportunity to clarify the 

law. r-elating to inter1t ior, Wc<.5 ar1otJ-;er murder case, 

On appea 1 L .::"", tJ-1e Court o ·t Appea 1 quashed the 

convjction and substituted a conviction of manslaughter. 

l..iord Lane CJ held tl1at the trial Juljge had erred in g1.ving 

t.he jt.1ry such a direction, requj_ r 1.r,g a state of mind 

considerably less pos1t1ve tllc\J• being certa1.n or virtually 

cert�iri that the consequence would occur. 

held, the jury shou.lcl be 1.nstructecl that " 

lnstead the court 

they are not 

enti_tled to infer the necessary inter,t.ion unless they feel 

sure that death or serious bocJ i J y harm was a virtual 

ce�t�inty (barring some unforeseen intervention) as a result 

of the defend,::1nt · s actions ancl that the defendant 

�p��eciated that such was the case 

Spencer observes that Lord Lane CJ dJ.d not go as far as to 

say that the trial judge should also direct the jury that if 

the ,accused did foresee death or grievous bodily harm as 

certain or virtually certain, he should be held to be guilty 

127 .. The defendant set fire to his enemy's house while she 
a r-e1sult of h1.s actions, a child was 
lt was the defendant·s contention that 
the house Just to ''wake her- up and 

w�s as 1 eep. As 
burnt to cJea th. 

·- he set fire to 
fright.er, her" and that he had no 1ntent1on to kill. 

128. The trial judge told tt,e Jury to c:onv1ct 1-t tr1ey round 
. ·_that the defendant knew liP-,.:1th or Sf?l'"lOllS 1.nJ ury was 

"highly probable", clll d as ci n?su It the detendant was 
·convicted of murder-. 

129 �- [1986 J 3 (--4 l 1 ER 1 c:\t 4. L.eggat.t and 
concu�red in Lord Lane CJ's Judgment. 

Kennedy JJ 



we 1 ·co me " , and he re rn a r J..: s t ha t ,,t J ast it 1s becoming 

poss i b.1 e to g i v e a s i rn p 1 e a. n s •"er to t he q u es t 1 on · W ha t i s 

the mental elemer,t in murder'"?"J."•"-. 

Not·.all the commentators share Spencer·s enthusiasm however. 

H�lpi�: makes a number- of cr-1t1cal ot,servations regc\rding the 

model direction 

direction 

gu·i del ines 

prohibition 

in 

is 

· g'eher·a l isation · 

-common· sense 

First, the pr-oposed 

Lord 

by 

Scar-man's prohibition concerning 

Hancock and 

not absolute, 

Sl1ank J and. 

it 

v-ihich curtails thE' use 

?H though 

does forbid 

this 

any 

0 f the jur-y·s 

such as the limitaliun to cases of ·virtual 

certa·inty · in Nedr .1 ck f.iecond 1 y, the decision 

departs from the approach taken only four months earlier by 

the ·court of Appeal itsel·f in Purcell, which tallowed the 

House of Lords in refraininq -from giving a detailed 

130. J R Spencer "1'1urder in the Dark (-'1 !.:dimmer of Light?" 
( 1 c; 8 6 ) 4 5 Gaun.b.c.�---�__J_Q_u..t::Jl,:i l.._ -�' 6 b • T he c o u r t he 1 d 
that where a man re,:1.lizes that J.t 1.s for all 
practical purposes inevitable that his actJ.ons will 
result in dea.th or ser1ou�, hc,rm, the in·ference may be 
ir-resistible that he intE·nded that result, however 
little he may have desired or wished it to happen. The 

:decision .is on(? tor the Ju,�y to be re,::1ched upon a 
·consideration of all the ev1dE-:nce " (cited at 36/). 

131. -. I bid -::.,6/. 

1 T2 . A K W Ha 1 pi n " Good 1 ri ten t i on s " ( 1 91::3 I) �ew.._ _ _Law____J 0\ 1 r: n a 1 
696. 
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d l re C t. i. 0 n .L 
.::.- ci  • Th1.rdly, in tl,e r�?quirement ot "virtual 

ce-rtainty", t·he court Hl Nedr1 ck stipuJ ates a higl,er degree 

·ot· probabi 1 ity the of 1n tent ion 

possible, than the .Ii ke .1 y" st1.pulated by 

is 

the 

selfsame Court of Appeal in its cL1rE:•Ction Hl Hancock and 

Shankland. Although the d1r-ection 1n /Vedrick purports to 

in.terpret the law, ther·e ar-e no 1nclJ.cations in l11e House of 

Lords· decisior1 1n h'ancock and Shankland that a higher 

degree. of probability is required than was required in 

Nol oney; 

placed on 

in fact it is an;_iuable that with the emphasis 

the role of the jury·s common sense by Lord 

Scarman, a lesser degree of probability may suffice 11.1.3.5 

Ibid. Lor--d Lane sta. ted in Pur·ce 11 ((1986) 8:.7, Cr App R 
45) that You can only dee 1.de what his intention 

: was by con�;J_der· int_;i a 11 
i,, partj_cular what he 

the relevant c1rcumstances and 
d1d ancl what he said about it 
direction does not place any 

of ·virtual certainty' as does 
(at 48). This 

restriction on 
Nedric:k, thus 

cases 
the 

··something of ,:1 volte 
Halpin (1,�'>8) J.J.lf n44) 
direction that 1.t 1.s 
:relevant .i.s pr-esumabl y 
as a jur-or 

/Vedr1 ck judgment con st i tu tes 
ta c e on t he pa r t. o f l_ or d Lane • 

rerncirks in respect ot the Purcell 

" es o t er· u.: " and t h .::i. t " w ha t i s 
a p p r· e c i cl t '=' cj u po n t) e .l n g i n i t i a t e d 

i-::ss� Halpin (nlT::!) 696. J C f�rn1th, 1n his commentary on 
Necir i cl; [ l C/86 J c: .. r:...LflLLnal___Labl---8.e_'i...1.e_k,I_ / 4:.:S em p has 1 ses that 
the interTE'd 1ntent1on J.s "mec1n1nr.,1le<:"",�;", but takes 
solace i.n the observation tl-,at the Jury to whom the 
"mystery" of intent.ion cannot tie rl:-'Yealed is at least 
being informed as to "wh . .:1t is not J.ntention". Smith 
cl 1 so points out that th1.=',�E' may be some con fusion 
here with the problem Df proof of i.ntention in its 
strictest sense 
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l\l t1 e t he r t h i s 

cor:istitutes the beg1nn1rig of· a JUC11Clcil tr·e17cl nr· lS merely 

further 

a, ,�1'ga te 

evidence of 

to themselves, 

f ,er_:,dorn 

LO 

v)hl ch 

the 

E:.ng J i. c:,t-1 Judges 

te,m1nolciq1ca.l 

dis·tinctions which best serve the Jnte,ests o-t JU'o:,tice in 

ea ch· par t i c: u l .:.-'l ,- c i.'I s e , c cl n be�- t be "-' s s es s e cl .l n t he 1 HJ ht o f 

fur the, case 1 aw. Pm oppo,tun1t/ to clarify the position 

136. _Gillick v West Norfolk anci IA/.1st1ech Orea 1-lealth 

Author.it:,·· (.L986) AL 112. This case considered the 
criminal liab1J1ty of a doctor who provides 
contr·acept1ve advice as t,edtment to a g.1,l under the 
age of sixteen. It appears that some of the Law Lords 

��re of the op1n1on that a doctor, who knew that giving 
contraceptive advice to a g1,J under sixteen would 
encourage a man to have se�:ua1 intercourse with her, 
would not be guilty of cdJett1nq the offence, because 
her intention was to protect the girl, not to encourage 
sexual inte,-cour-se with her. ThE> Law Lor-ds were thus 
u_sing the i-sJ□,-d "int1::•ntion" 117 the sense of "purpose", 
�nd imposing a ,-est,ictive interpretation on 
"intention". However-, Smith and Hogan (n21) 58 state 
th·at this case is a.n examplfo' 01 U·,e use of thP concept 

: .o f i n ten t. .i on t o d o a. J o b f o r· w I, 1. r t, i t i s n o t f 1 t t e d . 
They point out that " tile.? cdse envisaged 117 [31.J11.·ck 
seems to have been, 1n substance, or1e o-t necessity - a. 
minor· encour·a_gl?ment o-f sexual inte,r cour,,e was a lesser 

.:-·evil thc\n c117 unwanted pregnancy 1n the young girl 
( ib.ld). Thus thP. purpose ot the doct.o,- was, in 
essence, honourable. 1·hey further state that it would 
be· bettpr .if the true r·ec,sor, -tor· such 2, decisio17 1s 
a,,-ticulatE'd, to avoJ.d an undf.?s1,-::iblt� d.1sto,-t1on of the 
coMcept of intention lih1.dI. 

137 .. [1988] Crim LR 839 (CA). ln this case it was held that 
.. ·a pe,·son comnnts an otfer1ce undc-?1- s.l(-��) of the 

Protection f,-om Eviction Hct l'i// v-.1hen he does an act 
-w_ith the intE!nt to cau�;�, a r·e c�ident1al occupier to give 
up the occupation of thE' pr-erni'::',es. This was affirmed 
although the per-formarice of the act (in casu the 

.storage of fu,-n1tur-e in a bath,-oom) when done without 
'any such ir1tentJ.on would be c\ per-fectly leg.it.i.matE-� act 
on the pa,-t. ot the ldnalor-ci. lhe commenta,-y on the 
tase interpreted the dictum as fol lows (at 841): 
t_ he de pa r· tu re .o ·f the o c cu p 1 e ,- mus t be t he de f end an t · s 

,-eason tor· do1ng t:he acts lJ.kely to .1.nter·fere with 
.peace or· corn-fc:wt; J.t must be his pur-pose, motive or 
object to get ,-id of the occunJer-



arose·. 1n 1-valker and attempted 

T he def end an t s a µ pea l e.s d rn1 t r, E:' g r o u n d s o f a j u r y 

misdir�ection, cla1mir1�1 that the tried Judge should have 

followed the Nedr.ick model. 

The Court of Appeal reJected the appellants' ground of 

appeal. It held thc-:.l thP t ,- i ,:l l .J uc1 q l':' W�'::, not eqLkl ting 

·f o r-es i g h t w i t h i. n t E:' n t , 

· foresight was sor11ething 

in tent:_ 

but. w{:t':l 

-r,-um 

l 11 lact merE:'ly 5<:•ylng 

1,-JhJ. ch the Jury could 

We do not accept that the reference to very 
h.i.gh degree o-f probability' wds a misdin:=!ct.ion. 
The truth is that once one departs from 
absolute certainty, there 1s bound to be a 
question of degree•c 4 •>. WF, clo nDt r-eqard the 
difference of degree, 1f then::• is one, between 
very high degree o·f probabJ. l J ty on the one hand 
and virtual certainty on the other as being 
�ufficient to render what the recorder said a 
misdirection Reading Lord Scarman's speech 
in Hancock and [reading) Nedrick we are not 
persuaded that it is only when death is a virtual 
certainty that tl1e jury cc,n ir,ter 1ntention to 
kill. P;·-ov1d1ng the d1viding line between 
_intention and reek lessness .is never blurred, a.nd 
provided it is made clear, as 1t was here, that it 

·J.s a question tor tr1e Jury to 1nfer from the 
degree of probability in the particular case 
whether- the defend,=int intl?nr:Jecl tCJ !<ill, WP would 
Mot regard the use of the wo�ds very high degree 
cit probability· as a m1sd1recL1on 

that 

infer 

278 

Al_t_hough Lloyd CJ proceed'-'; to str-ess that the Jury should 

Ordinarily be instr·uc ted J. 17 t<-::>nns of 

138. (1990) 90 Cr App H 22b (CA). 

virtual certainty 

13 9 :• T he a p p e l 1 a 17 t s th n?. w tt, e 1 , v 1 c t i rn f r om ...--1 t. h J. rd f 1 o or 
balcony. At their trial for attempted murd�r the judge 
d i rec t e d t he j u r y th a t t. h l? y uJ u l d J. 17 f er i n ten t i on i t 

'there was a high degree ot probab1l1ty that the victim 
would .be killed, and .if the cJetend-::rnts knew "quite well 
that 1n doing that there was a high degree of 
probability" that the victJ.m would be killed. 

�40� Smith aMd Hogan (n21) 59 n41 make the same observation. 
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ra-t.her than high probability, it is clear that a direction 

in terms of a lesser degree of foresight is not necessarily 

a misdirection. Although the basic approach may 

summarised as the greater the probability of 

be 

the 

consequence occurring, the more likely that it was intended 
II the tentative widening of the bounds of "intention" 

may well be the precursor to a significant new development 

in the English law i 4 i 

141 •. S G Griffin "Inferring the Requisite Intention to Kill" 
(1989) New Law Jour:nal 1637 criticizes the decision in 
Walker and Hayles as an excellent example of 
judicial misapplication II of the dictum in Nedrick, 

which was regarded c1.s resolving the question of 
w.hat state of mind could be inferred as amounting to 

· intention 11 
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RECKLESSNESS 

Introduction 

The ter-m "r-ecklessness" has only compar-atively r-ecently 

ac�u�r-ed pr-ominence and some stability of meaning in English 

c;:r-iminal law, although "r-ecklessness" and its der-ivatives 

have.been used in a lar-ge variety ot contexts by Par-liament 

arid the cour-ts 14 =
. As has been the case with the meaning of 

intention, ther-e has been considerable contr-oversy about 

what . "r-eck 1 essness" a c tua 1 l y en cornp,3sses. This problem is 

particular-ly relevant J.n the 1 i g ht of the status of 

reek lessness as an alternative mens r·ea form to intention 

for many crimes in English law. 

As early as 1843, the Cr-im1nal Law Comm1ssioner-s elaborately 

ar-gued the case for the assimilation ot intention and what 

would be in modern terms as subjective 

r-e·ck 1 essness. 

rega.rded 

They " included within the predicament of 

wilful offender-s not only such as dir-ectly intend to inflict 

a particular injur-y, but also a.11 such as wilfully and 

knowingly incur- the hazar-d of causing 1t, " except where 

special justification warrants the hazard incur-r-ed 

142. 'E Griew "Consistency, Communication c.=i.nd Cod1·fication 
Reflections cm T1-.io Mens Rea Words" in P R  Glazebr-ook 
Ced) Resh�ping the Criminal Law (1978) 61. 

143. ·seven th Report, Par 1 i amen tary Papers ( 184:�:) XIX 22, 
25 cited in Gr-iew (nJ.47.) 60. In respect of 
manslauqhter, which for our purposes 1s the most 
important area of application of the notion of 
recklessness, Griew (at 62) notes that although the 
language of recklessness had appeared in reported 
manslaughter cases before 19:!.,/; it hacl done so 
irregularly and hardly ever· as a.mount1.nr;i to the key 
that rnigr,t solve the Jury·s pr-oblem; and its use was 
as impressionistic and unanalysed as that of the other 
varied language ir, which judc,1es sought to convey to 
juries c:1 se17se of mansla11ghter c:\S felony 
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In 1937, the House of Lords decided the important 

mans.laughter case, �ndrews v DPP:J. 44
• The facts of this case 

re lated to de a th as a res u 1 t of d r i v in g :J. 4 � • The House 

observed that it was " difficult to visualize a case of 

death caused by reckless driving in the connotation of that 

ter� in ordinary speech which would not justify a conviction 

of· mans 1 aughter :J.4<!> However, it held that II it is 

perfectly possible that a man may drive at a speed or in a 

manner dangerous to the public and cause death and yet not 

be guilty of manslaughter 147 Lord Atkin proceeded to 

equate "reckless" with a "very high degree of negligence 
•
.
• 1.46 This was the first influential and authoritative 

identification of recklessness with an objective major 

deviation from the standard of the responsable man, ie gross 

negligence. 

This objective view of recklessness gained further currency 

in Bates149
, where 

"careless". "heedless" 

Donovan 

and 

J equated reckless with 

inattentive to duty", and 

proceeded to direct the jury that a person could therefore 

be convicted of recklessly making a false statement although 

he honestly believed it to be true; a dictum confirmed by 

the Court of Criminal Appeal. Williams is critical of this 

144. [1937] AC 576. 

145. The jury convicted the accused after having been 
directed that if the accused drove recklessly and in a 
manner dangerous to the public and thereby caused 
death, he was gui 1 ty of mans 1 aug hter. On appea 1 the 
House of Lords sought to distinguish between 
"recklessly" and "in a manner dangerous". 

146. [1937] AC 576 at 583. 

147. Ibid 584. 

148. . J bid 583 . 

149 � The case 
Bates and 
Russel 1. 

was reported 
(on appeal) 

in 
in 

[1952] 2 
[1953] 

Al 1 ER 
1 WLR 

842 
77 

as 
as 

R V 

R v 
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line of reasoning. He remarks that if the judges are right, 

recklessness becomes merely an otiose synonym for negligence 

in. general, thereby disturbing the established meaning of 

"reek 1 essness" 1 ::-,:, . "Recl<.lessness" is given a meaning for 

which there is already an accepted term, and is deprived of 

a meaning for which there is no other sing 1 e word i e-i . He 

thus states unequivocally that inadvertent negligence 

is not a form of mens rea, because it is not, by definition, 

a state of mind This criticism was to assume 

particular significance in the light of later developments 

in relation to recklessness. 

150. G Williams "Recklessness in Criminal Law" (1953) 16 
Modern Law Review 234 at 235 remarks that the term 
"recklessness" was implicitly defined in the context of 
deceit by Lord Herschell in Derry v Peek (1889) 14 App 
Cas 337 at 364, 367, 374. Recognizing that deceit 

. can be committed recklessly, he laid it down that 
deceit cannot be committed by inadvertent neg 1 igence, 
even though gross. Lord Herschel 1 said: "To make a 
statement careless whether it be true or false, and 
therefore without real belief in its truth, appears to 
me to be an essentially different thing from making, 
through want of care, a false statement, which is 
nevertheless honestly believed to be true 

151. Williams (ibid) also criticizes the decision for 
�reating a difference of terminology between civil and 
er imina 1 1 aw, making the meaning in er ime more severe 
than in tort, and by judicial construction creating a 
new offence not requiring mens rea. 

152. Ibid 236. 
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"Subjective" Recklessness 

I"n· 1957, in Cunningham.l. ::--3
, the Court of Cr imina 1 Appea 1 

handed down a decision which was to become the locus 

c 1 assi cus of subjective reek 1 essness in Eng 1 i sh 1 aw. A 

conviction on a charge of contravening s23 of the Offences 

against the Person Act 1861 (maliciously administering a 

noxious thing so as to endanger life) was quashed, on 

appeal, because the judge directed the jury that "malicious" 

merely meant "wicked". The Court of Cr imina 1 Appea 1 then 

proceeded to quote with approval the principle first 

propounded by Kenny in 1902: 

"In any statutory definition of a crime 'malice' 
must be taken not in the old vague sense of 
'wickedness· in general, but as requiring either 
(i) an actual intention to do the particular kind 
of harm that in fact was done, or (ii) 
recklessness as to whether such harm should occur 
or not (ie the accused has foreseen that the 
particular kind of harm might be done, and yet has 
gone on to take the risk of it). It is neither 
limited to, nor does it indeed require, any ill-
will towards the person injured 111::-4 

Thus, as Smith and Hogan observe, the Court of Appeal in 

Cunningham held that (in cases requiring "malice") " it 

is not sufficient that, if D [the defendant] had stopped to 

think, it would have been obvious to him that there was a 

153. [1957] 2 QB 396. In this case the defendant tore a gas 

154. 

meter from the wall of a cellar of an unoccupied house 
in order to steal the money from it. He left the gas 
gushing out; it proceeded to seep into a neighbouring 
house and was inhaled by the occupant, whose life was 
endangered. 

Cited in Smith and Hogan (n21) 62. The court thus 
equated the word "maliciously", used in a statutory 
crime, with foresight of consequences. Applied to the 
facts, this meant that the accused was not guilty 
_unless he knew at the time of tearing off the gas 
meter, or leaving the broken pipe with the gas 
escaping, that it might be inhaled by someone. 



risk.. He must actually know of the existence of the risk 

and deliberately take it 

The. subj_ecti ve not ion of reek 1 essness, embodied in the 

foresight requirement, was the accepted interpretation of 

re�kl�ssness at the onset of the 1970's1 ��. This was 

confirmed by the Law Commission in its Report on Criminal 

155. Ibid. In Mowatt [1967] 3 All ER 47 (CA), the Court of 
.Appea 1 interpreted the phrase par ti cu 1 ar kind of 
harm II in the Kenny quote in Cunningham and held 
that it was unnecessary that the accused shou 1 d have 
foreseen that his unlawful act might cause physical 
harm of the gravity described in the section in issue 

· s20 of the Offences against the Person Act of 1861, 
that is, a wound or a serious injury. It was 

•sufficient that he should have foreseen that some 
�hysical harm to some person might occur, albeit of a 
minor character. 
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156. The courts did lapse into objectivity on occasion 
however. A good example of such a reliance on 

·reasonableness rather than actual realisation of risk 
is Lamb [1967] 2 QB 981. Lamb had a revolver with two 
bullets in it. He had ascertained that neither bullet 
was in the chamber opposite the barre 1 and so was of 
the opinion, as was his friend, that it was safe to 
pu 11 the trigger. Thus, in the course of jesting with 
each other, Lamb pulled the trigger, and unfortunately, 
killed his friend. Neither was aware of the fact that, 
when the trigger is pulled, the cylinder containing the 
chambers rotates c 1 ockwi se before the firing-pin 
strikes. Lamb thought that the cylinder revolved after 
a bullet is fired, when in fact it revolves before 

.· firing. Lamb was convicted of manslaughter, but his 
conviction was overturned on appeal on the grounds ot 
misdirection. It is significant though that Sachs LJ, 
on appeal, said obiter that it would, of course 
have been fully open to a jury, if properly directed, 
to find the accused guilty, because they considered his 
view as to their being no danger was formed in a 
criminally negligent way However Williams (n34) 
100 states that " to convict him of such a serious 
offence as mans 1 aug hter on these facts ( as apparent 1 y 
.he could have been convicted on a proper direction) was 
an over-assessment of his degree of fault ..• 11

• 

-Williams favours a restriction of manslaughter 
convictions to cases of subjective recklessness. 
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Dam��e107
, in which it was stated that the mental element of 

interpreted in Cunningham was satisfactory 1 oe. Parliament 

adopted this proposal in the Criminal Damage Act of 1971. 

Unfortunately no definition of recklessness was provided. 

The · .under 1 y ing reason for this omission may go beyond 

deficient drafting, and may be epitomized by Lord Widgery 

LJ · s· statement in Ca to109 : 

a. pe�fectly simple English word. 

After all, recklessness is 

Its meaning is well-known 

�nd i� is in common use. There is a limit to the extent to 
. ,- ,: . 

which the judge in the summing-up is expected to teach the 

jury the use of ordinary English words ... 11100• 

Tha Court of Appeal attempted to clarify recklessness in the 

context of manslaughter in Stone and Dobinson1 •1 • However, 

it seems that this analysis served to compound rather than 

resolve the problems created by cases such as Andrews and 

Cato. Two states of mind were cited by the Court as 

ex.amp 1 es of 

risk; and 

reek 1 essness: ( i) 

( i i ) appreciation 

indifference 

of the risk 

to an obvious 

coupled with 

determination to run it never the 1 ess. A 1 though the court 

.157 .. Law Com. No 29 (1970), confirming proposals in Working 
Paper No 23 (1969). 

l.58�' " They proposed only that it be 'expressed with 
greater simplicity and clarity· and that this should be 
achieved by using 'intentionally or recklessly' in 
place of the archaic and misleading 'maliciously' 
(Smith and Hogan (n21) 63). 

f5�. [1976] 1 WLR 110. 

160: Ibid 119. This dictim has been criticized by Brady as 
"inadequate"; and as he points out, it is al 1 the more 
surprising since the trial judge in Cato equated 
·reek 1 essness with gross negligence, thereby obscuring 
the distinction between subjective and objective 
!�ability ((n68) 382). 

16.1.. [1977] QB 354. The case concerned mans 1 aug hter based 
on "gross neglect amounting to reckless disregard" for 
the health of the victim. (Brady (n68) 385). 
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held t_hat "mere inadvertence" was .insufficient to constitute 

reck}.e,ssness, it st,ould be noted thc,t (i) does not require 

actual foresight of a risk, only a failure to advert to an 

obvious risk i02 • 

The pen du 1 um swung back to entire 1 y subjective rec k 1 essness 
. 

/ 

in ·sr i ggsio:::,. 

reek less in 

The Court of Appeal held that " a man is 

the sens1=.> required when he carries out a 

deliberate act knowing that there is some risk of damage 

resulting from that act but never·theless continues in the 

perfor�ance of that act II .J.64 However in Parkeri 0 �, the 

Court' of Appeal, whilst accepting that the presence of 

subjec t.i ve recklessness implied culpability, added an 

alternative to "knowing" in the form ot closing his 

This 

Stone and 

mind to the obvious fact that there is some risk 

of course is a return to the exposition 

Dqbinson, and may be criticized on the same basis, for 

b.l urr ing the distinction between a subjective and an 

objective element. 

162. Brady i·bJ·d. 

reference to 
•the decision 

The decision furthet~ fails to make any 
Cato. Gr1ew characterises the result of 

as follows: that the Court of Appeal 
has its own sense, however inadequately stated, of what 
the word ·recklessness· means when used specifically 

. for the purpose of mansli"ughter, but that there is no 
need to let the jury into the secret " ( (n.142) 63). 

163� [1977] 1 All ER 475. 

164. _Ibid 477. 

lb5. ·(1977) 2 All ER 37. The issue in this case was whether 
the accused was liable tor criminal damage in breaking 
a telephone receiver. Having been frustrated by a 
-s�ries of unhappy events, Parker, upon discovering that 

· a pub 1 i c telephone was not in working order, twice 
smashed the receiver down onto its cradle. The 
receiver was damaged. It appeared from the evidence 
however that the accused did not consider the 
likelihood of the telephone being damaged, and was 

�simply reacting to his feeling of frustration. 



Ih 1978 the Law Commission added its support to the 
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subjective reek 1 essness test first advocated in Cunningham 

by stressing the foresight requirement in its standard test 
for reek 1 essness as to resu 1 ts - " 
c6�d�ct is in issue foresee that his 

Did the person whose 
conduct might produce 

.the ,result and, if so, was it unreasonable for him to take 
the risk of producing it? ... 11 i 0 -=-. 

Jn Stephensoni 07
, the Court of Appeal in 1979 handed down a 

desision which has come to be regarded as the apogee of the 
notion of subjective recklessness. The accused was 
convicted of arson in terms of sl(l) of the Criminal Damage 
·Act .. 1971 i 0 e, after lighting a fire in a haystack. Though 
any·· reason ab 1 e person wou 1 d have been aware of the risk, 
Stephenson was suffering from schizophrenia and therefore 
may not have adverted to the risk. He appealed, inter alia, 

d8 ihe basis that the judge had misdirected the jury on what 
con�tituted recklessness. 

The judgment of Geoffrey Lane LJ in the Court of Appeal 
emphasized the subjectivity of recklessness: 

166� The Law Commission Report on the Mental Element in 

.Crime (1978) No 89. In respect of recklessness as to 
circumstances, the Law Commission held that the 
standard test is Did the person whose conduct is 
in issue realise that the circumstances might exist 
and, if so, was it unreason ab 1 e for him to take the 
risk of their existence? ... 11 • 

167. [1979] QB 695; [1979] 2 All ER 1198. The accused was a 
tramp, who took shelter in the hollow of a haystack. 

: ·As he was feeling cold, he lit a fire. The haystack 
, · •. caught a 1 ight and was damaged. 

· 16S:.' .The judge directed the jury that a person who without 
-lawful excuse destroys or damages another's property 
was II reek 1 ess as to whether any such property wou 1 d be 
destroyed or damaged'', for the purposes of sl(l) of the 
1971 Act, if he closed his mind to the obvious fact of 
risk flowing from his act, and that schizophrenia might 
be a· reason which made a person close his mind to the 

.obvious fact of risk. 



A man is reckless when he carries out a 
deliberate act app,-eciating that there is a risk 
that damage to property may result from his act. 
lt is however, not the taking of every risk which 

.-could properly be classed as reckless. The risk 
must be one which it is in all the circumstances 
unreasonable for him to take 111.09 

Therefore if, because of his schi:;:ophrenia, the accused had 

�ot real£sed the risk of damage to the haystack, he was not 

reckless. Since the trial judge had not instructed the jury 

td this effect, there was a misdirection and the conviction 

was quashed . 
. · .. , ·  

This form of recklessness 1s apparently still 

the mens rea required for crimes which must be committed 
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maliciously. However, with 1 im1. ted exceptions ,. 7 "', the 

o_bjective approach was to attain pr·ecedence in the courts 

from this point onwards. 

169. Clarkson and Keating summarize the double test imposed 
by the subjective approach in describing the definition 
of recklessness, both as to consequences and 

•circumstances: 

(.1) whether the defendant foresaw the possibility of 
the consequence occurring; and 

(2)whether it was unjustifiable or unreasonable for him 
to take the risk. 

Whether a risk is Justifiable or not depends on 
the social importance of the acts and on the chances of 

_the forbidden consequence occurring " ((n16) 177). 

170 .. These "excE.>ptions", wr1er-e tr1e subjective test of 
recklessness was applied, include R v /"lullins (1980] 
Crim LR 37, which dealt with the same offence as 
Stephenson and Flack v Hunt [1980] Crim LR 44, where 
the Divisional Court applied this test in respect of a 

. charge of malicious wounding contrary to s�?O of the 
Offences against the Person Act 1861. 
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"Objective" Recklessness. 

Duff 1.71 identifies the cases of Nurphy17=: and Sheppard173 as 

marking the beginning of the retreat from subjectivism. In 

Murphy, which concerned a reckless driving charge, the Court 

of_ - Appeal held that someone drives recklessly if he 

"deliberately disregards" that obligation or "is indifferent 

wheth_er he does so or not" and "thereby creates a risk of an 

accident which a driver driving with due care and attention 

woutd- not 

include the 

create" 17 4• This 

grossly negligent 

seems 

driver 

to be 

within 

an attempt 

the bounds 

to 

of 

recklessness. Duff characterises such a driver as having no 

more t_han latent knowledge of risk, having no explicit or 

tac::i t know 1 edge of the specific risks which he ere ates, 

although he would be aware of these risks were he attending 

properly to his driving 170 • 

Sheppard, decided in 

wil��l neglect of a 

the House of Lords, related to the 

child by his parents 170 • Although the 

171. R A Duff "Caldwell 

Subjectivism" (1983) 
77. 

17-2. [1980] QB 434. 

-173. [1981] AC 394. 

and Lawrence 

3 Oxford Journal 
The Retreat from 
of Legal Studies 

174. [1980] QB 434 at 440. The court had held that " a 
' �river's recklessness depends, not on whether he 
-- ,_-·appreciated and consciously rejected a risk· or 

_.·contemplated · the consequences of his driving, but on 
his 'mental attitude' to the obligation to drive with 
due care and attention imposed by s3 of the Road 
Traffic Act 1972. 

175� Duff (n171) 80. 

176. Jhe House of Lords he 1 d that a par-en t who is to be 
-- _found guilty of the wilful neglect of a child must not 

only fail to provide care which is in fact, or which a 
prudent parent would see to be, necessary for the 
child's welfare: for the neglect to be wilful the 
parent must at least be reek less of the risk to the 
child which that failure creates. (Ibid 81). 



tendr of the judgment was initially subjective, it diverged 

from subjectivism '' ... by denying that recklessness in this 

context need involve any awareness ot a risk to the child at 

the· time of the actus reus II j_ -/ 7 Duf·f submits that 
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Sheppard is authority for the view that a court may hold a 

parent to be reckless as to an actual risk to his child, 

alth□Ligh unaware of any 1�1sk, i·f h1.s unawareness is due to 

hi� indifference to the child's welfare i 7 e. He says that it 

seems that the court extends liability for recklessness to 

tt:ie negligent defendant by holding that a reckless 

ag�ht need only have the latent knowledge which would enable 

hi� to notice that risk if he applied that knowledge to his 

pre.sent case ll )._/9 Botl7 Murphy and Sheppard fai 1 to 

provide extensive c I Lies i:\S to how to identify and 

cha_racterize the requisite indifference to risk, but it is 

cl�ar that neither requires that such indifference need 

in�Qlve any conscious risk-taking iso. 

The·:cautious objectivization of the test for recklessness in 

/"/1.:,rphy and Sheppard, proved to be a harbinger of two 

d_ecisions which completely ch,"lnged the law 1.n relation to 

the �eaning of recklessness. This occurred on the same day 

i11 •'1981 when the H□u':::,e of Lords, 

d.ecided CaJdweJ 1 iei and LawrencE•ie ::::.. 

l.f7_. Ibid 82. 

1 7 .8. . Ibid. 

179.; ·•· Ibid 84. 

180. Ibid 85. 

181.·[1982] AC 341. 

182 .. [1982 J AC 510. 

led by Lord Diplocl<., 
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R v Caldwell (1982] AC :541 : f-{ v Lawrence (1982] AC 510. 

The defendant in Cal dwel 1 had been charged with arson in 

ter�s of section 1(1) and 1(2) of the Criminal Damage 

Act_.Le:::.. 

overturned 

before the 

After the conviction in 

by the Court of Appeal, 

House of Lords .l84 • Lord 

the trial court was 

the case was brought 

Diplock delivered the 

maj6rity judgment, during the course of which he laid down a 

new test of reek 1 essness: In my opinion, a person 

�h�r�ed with an offence under section 1(1) of the 1971 Act 

is 'r-eck less as to whether· or not property would be 

· destroyed or damaged· if ( 1) he does an act which in fact 

creates an obvious risk that property wi 11 be destroyed or 

damaged and (2) when he does the act he either has not given 

an/ -thought to the possibility of there being any such risk 

iB3� The defendant, who had done some work for the owner of 
quarrel with 
as an act of 

184. 

a hotel as the result of which he had a 

extinguished 
__ him, got drunk and set fire to the hotel 
revenge� The fire was discovered and 
before serious damage was caused and none 
guests in the hotel at the time was injured. 

of the ten 

T.he def end ant pleaded guilty to the 1 esser charge of 
intentionally or· recklessly destroying or damaging the 
property of another, in terms of sl(l), but pleaded not 
guilty to the more ser.1ous charge, under s1(2), of 

·damaging property with the intent to endanger 1 i fe or 
being reek 1 ess whether life l--JDU l d be endangered. He 
claimed that he was so drunk at the time that the 
thought that he might be endangering the lives of the 
people in the hotel had never crossed his mind. The 
trial judge directed the Jury that drunkenness was not 
a defence to a charge under s1(2) and the defendant was 
convicted. On appeal, the Court of Appeal quashed the 
conviction on the charge of contravention of s1(2), on 
the grounds that the offence required specific intent 
and that drunkenness could be a good defence thereto • 
. The Crown appealed to the House of Lords, which ruled 
that, in order to decide whether drunkenness was a 
defence to a charge under sl ( 2), it was necessary to 
determine the precise meaning of the term 
"recklessness" as employed in that section. 



or has recognized that there was some risk involved and has 

none the less gone on to do it 

-Thus the House of Lords discarded the accepted subjective 

te,st of recklessness which involved the "unjustified taking 

of a foreseen risk Lord Dip lock gave a number of 
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r.easons in support of his test. First, he rejected the 

argument that the formulation ot recklessness in Cunningham 

was meant to be exhaustive 16 �. Although of the opinion that 

malic�, as used in the Malicious Damage Act 1861, signified 

r�c�lessness, Lord Diplock deemed the proper interpretation 

of Professor Kenny's statement (which provided the basis of 

Cunningham) to be that when Kenny defined the meaning of 

malice as intention or recklessness, he was compelled to 

restrict the meaning □-f recklessness accord1ngly 1e7 • Lord 

Diplock therefore regards recklessness as extending from 

cases of actual 

wrongful inadver-tence 

foresilJht to cases of particularly 

and treats malice as referring 

only to that aspect of recklessness that requires advertence 

ie subjective recklessness 188 • He 

di-ctionary 

recklessness, 

definition to 

thus imputing 

describe 

selected 

the 

the 

bounds 

to it such values as 

wide 

of 

ca:reJess, regardless or heedless □-f the poss1ble harmful 

consequences of one·s acts which encompassed a wider 

18�. [1982] AC 341 at 354. Lords Keith and Roskill 
while Lords concurred in Lord Diplock's judgment, 

Wilberforce and Edmund-Davies dissented . 

. i'B6, L H Leigh and J Temkir, "Recklessness Revis,1ted" (1982) 
_45 Modero I aw Rev...i.e.w, 198 at 199. 

187.- M J Allen "Recklessness and Intoxication in the House 
of Lords" (l CJfJl) 32 I\JortbP...r:.rL_J_reland \_egal Quarterly 
373 at 37"7. 

188,. Leigh and Temkin 
interpretation as a 

(n186) 199, who regard 
"complete distortion". 

this 
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ran�e of mental states :i.e �. 

there1ore discarded . 

Professor Kenny's definition was 

. F,6 q owing on l_ord Diplock·s dictionary definition of 

re_c:klessness, it seems clear that " ... where recklessness is 

used, and not some near synonym, it comprehends cases where, 

if th6ught were given to the matter by the actor before the 

act we�e done, it would have been apparent to him that there 

wa� a real risk of harmful consequences ensuing As 

Leigh and Temkin point out however, viewed in this way 

could hardly be distinguished from ·recklessness 

neg 1 igence :i. 9 �- . Lord Diplock does distinguish between the 

two mental states however, on the basis that the risk 

·i--equired for recklessness must be obvious. 

A second reason for the Caldwell test. is that Lord Oiplock 

considered the two states of mind en compassed in his test, 
.·: . . : 

�i�-�oresight of risk and failure to consider the question 

whether there might be a risk, as equally blameworthy.1. 92 • 

Lord Diplock further reJected the test of recklessness 

contained in the Malicious Damage Act 1861 as constituting a 

"meticulous analysis" of a "narrow dividing line" by the 

jury, whereas in fact, for the purposes of a statutory 

offence of damage to property, the distinction between an 

advertent state of mind and the inadvertent state " would 

'.ndt be a practicable distinction for use in a trial by jury 

It was Lord Dip.I ock · s submission that 1 t was not 

feasible ( by reason of the inherent difficulty of the 

distinction) to expect the jury to decide whether or not an 

,accused had actually foreseen 

is9. Allen (nl87) 377. 

196. Leigh and Temkin (n186) 200. 

191.· .Ibid. 

the risk the harmful 

19-2. A 1 1 en (n187) 377. Allen regards this approach as 
·"novel" and ''strange". 
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consequences of his acts, and that his test would remove 

this· difficulty ,. 9 '!•. A final <:Jrr.:;iument by Lord Diplock in 

$upport of his test was tnat the 1971 Act purported to 

revi�e the existing law 1n relation to offences of damage to. 

pr6perty and not to perpetuate 1t; therefore, he asserted, 

the term "reckless" used in the act ought to be given its 

ordinary meaning anrJ not be 111 ter pretf:>ci as a 1 ega 1 term ot 

act ·with a more limited meaning,._..,,_,. This was 1n accordance 

,;,ii tti. his view that reek J essness does not have a limited 

legal meaning. 

Lord Diplock's reasoning, outlined above, has been severely 

cri�icized both by writers and by the minority Law Lords in 

Caldwell. 

Lawrehce related to a charge of reckless driving and arose 

out of the death of a woman pedestrian ,. 9 � .  A conviction in 

·the .. -trial court was quashed by the Court of Appeal ,. ""'"", who 

certified three points of general public importance: 

193. lb.id. 

194 .. Ibid 379. Allen regards the validity ot this argument 
as highly questionable. 

195. The accused was riding h.is motor· cycle along a busy 
street in an urban area, subJ ect to a 30 mph speed 
limit. He ran into and killed a woman pedestrian who 

· ·· was crossing the road, and was consequent 1 y charged 
with causing death by reckless driving, contrary to sl 
of the Road Traffic Act 1972 as substituted by s50(1) 
·of the Criminal Law Act 1977. The sole dispute of fact 
.at the trial was the speed at which the motor cycle was 

•• 
I 

• 

t'ra.ve 11 ing: the prosecution· s case was that it was 
being driven at between 60 and 80 mph and probably near 
to the latter; the defence clciimed tha.t the speed of 
the motor cycle was no more than 30, or at most 40 mph 
and probably near to the former. 

_19t>· .. In the tried court, the jury convicted on a majority 
verdict, but on appeal the conviction was set aside as 
unsafe and unsatisfactory on the ground that the 
jtidge·s directions on recklessness were unclear. 



.( i) ·, Was mens rea involved 

recklessly? 

in the offence of driving 
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(ii} If yes, what was the mental element required? 

.(iii). Was the [trial court direction] a proper- direction on 

,���h�r-ge of driving recklessly? 

On �ppeal to the House of Lords, all the Law Lords agreed on 

the answer- to the three questions. This is very significant 

·.·if. o_ne accepts Wi 11 iams' assessment of the case. He is of 

the v�ew that even though some passages purport to do little 

more than apply the principles stated in Caldwell to the 

of'fence of reckless driving, in fact the decision in 

Lawrence goes much further- than Caldwell197
• 

L.or-d Dip 1 ock, 

reasoning to 

who once again 

that which he 

led 

had 

the court, 

exployed in 

adopted similar­

Caldwell. In 

fact, he r-efer-r-ed to Caldwell in stating that, as the 

_adjective "reek 1 ess" had not acqu i r-ed a specia 1 meaning as a 

legal term of act in the sphere of criminal law, the same 

must be true for the adverb "recklessly" as used in the Road 

Tr-a f·f i C Act i 9 e ■ He proceeded to identify two differences 

between the application of "reckless" in the Criminal Damage 

197. G Williams "Recklessness Redefined" (1981) 40 Cambridge 
Law Journal 252 at 272. He analyses the under-lying 
motivation for- the dee i sion in Lawrence as being " 

· to ensure that young tear aways and others who drive 
cars or- motor cycles disgracefully will not get off a 
charge of reek 1 ess dr-i v ing by saying that they were 
perfectly convinced that their manner of driving 
presented no danger, because they were so clever that 
they could always avoid a mishap He continues, 
that " ... the object of the offence of reckless driving 
is to catch the driver who flagrantly disregards rules 
of prudence, whatever he may think about the safety of 

.· his behaviour ... ", and, consequently, " this object 
· �ould be frustrated if recklessness were given a 

subjective meaning 

198� Allen (nl87) 385. 
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Act' 1_971 and the application of "recklessly" in the Road 

Traffic Act 1972: 

(1).,·- Unlike the act of driving a motor car, the actus reus 

of the_ Criminal Damage Act, the physical act of destroying 

or damaging property belonging to another, is in itself a 

tort.l.99. 

the Criminal Damage Act 1971, sl contains a 

defi�ition of the mens rea of the offences stipulated in the 

Act', viz being reckless whether particular harmful 

consequences would occur " .  the Road Traffic Act 1972 ' 

-leaves the " possible harmful consequences of which the 

driver must be shown to have been heedless II to be 

implied from the use of the word "recklessly" it se 1 f �•=•0
• 

Thu� the actus reus of the offence is driving a vehicle in a 

�ay,�hich presents a real risk of harmful consequences; it 

refers to the standard of driving. On the question of mens 

re�,_ Lord Diplock applied the Caldwell test. The House of 

Lords in Lawrence therefore held that on a charge of driving 

recklessly, a jury must be satisfied of two things: 

,-,First, that the defendant was in fact driving the vehicle 

in su�h a manner as to create an obvious and serious risk of 

¢ausing physical injury to some other person who might 

hap_p_en to be using the road or doing substantial damage to 

prOperty; and second, that in driving in that manner the 

defendant did so without having given any thought to the 

possibility of there being any 

L9,9 ._ [ 1981 J 1 A 1 l ER 9 7 4 a t 9 81 • 

such risk, or, having 

200. Ibid. Lord Diplock regards "recklessly" as descriptive 
,_ of a physical act, such as driving a motor vehicle, 

which can be performed in a variety of different ways, 
some of which entail danger and others not, and which 
refers " not on 1 y to the state of mind of the doer 
of the act when he decides to do it but also qualifies 
�the manner in which the act iself is performed ..• • 
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recognized that there was some risk involved, had none the 

less gone on to take it 

The House of Lords therefore affirmed that inadvertence to 

an obvious risk suffi.ces for liability. Lord Diplock uses 

the. phrase "obvious and serious" to describe the necessary 

risk involved, as opposed to the use of "obvious" in 

Caldwel J. It is apparent from La.vrence, however, that the 

House of Lords favoured an entirely objective test for 

reek 1 e.ssness, ie the prosecution merely had to prove a 

deviation from the reasonable man standard in order to 

co:nv i c·t; 

foresight. 

it was not necessary to traverse the question of 

Caj-dw_ell and Lawrence have been severely criticized by many 

write.rs for "redefining rec k 1 es s n es s " :,>> 2 
, both for the 

contents of the nE•w definition and the manner in which it 

was· a,chieved. Critics point out that the issue to be 

decided was one of huge significance for criminal 

responsibility ,�eek l essness is a key concept, whose 

out�r boundaries frequently mark 

1 i _a bi 1 i t y and no 1 i a b i l i t y 

the difference between 

With this caveat in 

mind, the criticism of l_ord Diplocl<.'s drafting of a new 

notion of recklessness may be examined. 

The House of Lor·ds has been c,�i t1c1zed for espousing an 

interpretation of "reckless" which is totally contrary 

i� its understood criminal meaning, the intention of the Law 

C.ommi ssion and the intention of Parliament 

Pre.v·iously the Law Commission had defined "recklessness" in 

2Ql. Ibid 982. 

202. This is Williams· terminology (n197). 

203 •. A T H Smith "Law Reform Proposals and the Courts" in 
Dennis (n126) 49. 

2QA. Allen (n187) 379. 



such· a way as to place a subJective gloss on the term20e- . 

As acknowledged by the Court of Appeal in Stephenson, this 

is the sense tha.t the dr·aftsman must have had in mind when 

he-drafted trie Cr.i.nnnal Damage Act ::. •:•=. Yet Lord Diplock, in 

the .course of his argument, 

obs ta c 1 e to hi s con c 1 us i on . 

makes no mention of this 

Thus it appears that he has 

�ieated a definition ot recklessness at odds with the pre-

ex i_sting authorities, which seems to border on the 

un£6nstitutional207 • 

The test for recklessness propounded by Lord Diplocl<. has 

been criticized on a number o·f grounds, in particular tor 

its expansive nature (in comparison to the restricted test 

at the Law Commission) which has resulted in an extension of 

the. ambit of criminal liability in respect of unforeseen 

co_nsequences. On account of the obJectivity of the Diplock 
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tes_t ·, academic commentators sought to lessen the 

perceived damage done thereby. Some writers, including 

Al l'en, have suggested that the decisions in Caldwell and 

Lawrence should only be authoritative 1n the context of the 

re_specti ve crimes of cr1minal damage2
'·'"" and reckless 

205. 1n its Report on the Mental Element in Crime (n166). 

206. As Geoffrey La.ne LJ (as he then was) held: We 
wish to make it clear that the test remains subjective, 

.that the knowledge or appreciation of the risk of some 
.damage must have entered the defendant's mind even 
though he may have suppressed it or driven it out 
([1979] QB 695 at 704). 

207. " It seems to rne that, 1n redefining the limits of 
criminal liability in this way, his speech borders on 
the unconstitutional. Parliament, advised by the Law 
Commission, had chosen the point at which it thought 
_that liability should attach. For all the reasons 
given by Lord Kilbrandon in Lynch it really is not for 
the courts, however e 1 eva ted, to ex tend the limits of 
the criminal law beyond the point at which they have 
be.en set by the body constitutionally entrusted with 
th� task (Smith (n203) 50). 

208. Allen (n187) 380. 
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d riv ing 2 •=•9
• Others have attempted to limit the objectivity 

of the proposed test by placing a subjective gloss on Lord 

Diplock's judgment 

La�re�ce). The 

in Caldwell (which was adopted in 

key passage in support of this 

interpretation is Lord Dip lock· s reference to failing 

td give any thought to whether or not there is any such risk 
. . 

in c ircums tan ces w�,ere, if any thoug 11 t were given to the 

matter, it would be obvious that there was This 

pa�sage has been interpreted as creating a conditional 

subjectivity in the requirements tor recklessness in 

Caldwell, with Williams holding that an agent is reckless as 

tci a risk of which he is unaware only if that risk would be 

obvious, not just to a reasonable man, but to the agent 

himself if he gave any thought to the matter211 • 1'1cEwan and 

Robi 11 iar-d endorse this ir, terpreta ti on in outlining their 

support for the Diplock test for recklessness212 • Writers 

such as Leigh and Temkin, whilst agreeing with Williams, 

state that the critical consideratinn is the capacity of the 

accused to have appreciated the risk had he thought of it 

when calm and sober213 • Syrota comments that an accused who 

can prove that he was incapable of appreciating the risk of 

his actions, by reason of factors such as excitement, rage 

or exhaustion, 1s entitled to be acquitted214 
• 

. , .' 

Griew offers 

essentially the same argument, suggesting that factors such 

209 � 1 bid 387. 

210. (1982] AC 510 at 515 F. 

211� ·williams (n197) 268-70. 

212. McEwan and Robilliard (n78) 281-6. 

2 i3 • · Le i g h and Te m k i n ( n l 8 6 ) 2 0 4 . 

214. G Syrota "Recklessness and Caldwell" (1981) Criminal 
Law RPvie� 658-60. 



as-shock, stress and fatigue should be stressed on the basis 

that those do not warrant censure 2L� . 

I t c er· _ta in l y seems , as 1\1 e l k en observes , t ha t j u r i s ts 

are_ surely right to tear the encroachment of Judicially 

defined terms of attributed responsibility in the criminal 

law .. . i. "210• However the suggestions regarding the limited 

objettivity of Lord Oiplock's Judgment are, in the light of 
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recent developments, of purel_y a.cademi c interest. The 

f��t��� development ot recklessness in English law will 

shortly be examined. However, before leaving the ca.ses of 

Cald_well and Lawrence, one further matter bears some 

consideration at this point. 

Despite the unrestrained obJectivity of Lord Diplock's test 

for· reek 1 essness in Ca.I dwel .I and Lawrence, it appears that 

he left some scope ·for the existence of a loophole within 

his. test: a defendant may have given thought to the 

likelihood of the risk occurring and decided that the act 

would be safe. Thus "subjectivism still reigns" in terms of 

one particular set of circumstances, within Diplock's 

recklessness test217 • This is in accordance with his stated 

view.· that the state of mind of the defendant needed to be 

proved for recklessness2L8 • The defendant must have given 

thought to the possibility of the existence of the risk 

both are rega.rded as mental states by Lord Dip 1 ock 219• It 

follows that an accused could only avoid liability if he 

215 • • E • · Ci r i e w " Re c k 1 es s Dam age and Rec k l es s D r i v j_ 1·1 g L i v i n g 
with Cald1-ve.l l and Lawrence" ( PHH) C.r:.J..llli.n.al._L.aw Review 
742 at 747-8. 

216. D l\lelk
°

e11 "Crj ti cal Crimini:<.l L.aw" ( 1987) 14 J.uu.rn..aL..Clf.. 
�_snciPty 105 at 115. 

211·. Williams (nl56) 107. 

218. Smith and Hogan (n21) 64. 

219. Ibid. 



has given thought and has decided that there is no risk 

[or �egligible risk] (whether because the act was inherently 

safe or because he has taken suff1c1ent precautions to make 

it safe) " 22':' . 

S,mith and Hogan point out that the so-called "lacuna" or 

,i1op�hole" in the proposed test 1s an essential part of Lord 
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Diplock's theory, for, if the lacuna were filled and D 

held liable where he has given thought, it would no longer 

be pcissible to maintain that a state of mind must be proved 

The state of mind of the defendant would be 

immaterial, as proof that his conduct constituted an obvious 

a_nd serious risk would suffice for conviction on the grounds 

o_f reek 1 essness. 

2 20 . W i 1 Ii ams ( n 1 5 6 ) 1 0 7 . 1 t 1 s t he def end an t · s 
responsibility to introduce this argument, as Lord 
Diplock stated in Lawrence: If satisfied that an 

· obvious and serious risk was created by the manner of 
the defendant's driving, the jury are entitled to infer 
that he was in one or other of the states of mind 
required to constitute the offence and will probably do 
so, but r-ega.rd must be given to any e;,planation he 
.gives as to his state of mind which may displace the 
infer-ence " ( [J.982] AC 510 c:i.t 535 H). 

2,21: Smith and Hogan ( n21) 65. 
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THE DEVELOPMENT OF THE NEW TEST FOR RECKLESSNESS 

Elliot v C (a minor) [1983] 2 All ER 1005. 

The i�pact of Caldwell and Lawrence upon the law can be seen 

in Ell.iot v C2 22 , which according to Spencer shows that 11 

the new test of recklessness, a bitter drink indeed for 

th_ose who favour subjective theories of mens rea, must be 

sw_allowed down to the very last drop The case 

concern�d an arson charge against an educationally backward 

and emotionally disturbed 14 year old girl224 • 

The magistrates declined to r.:onv.1ct the accused, holding 

that someone who would not have realized that she was 

creating a serious risk. of causing damage even if she had 

thought about it, cannot be said to have done the damage 

recklessly, albeit that the risk. would have been obvious to 

others. However, on appeal to the Divisional Court, the 

m�gistrates were overruled. Delivering the judgment of the 

co u r t , .Rober t Go f f L ,J he 1 d ( w 1. t h ex t rem e re 1 u c tan c e as he 

222. [1983] 2 All ER 1005; [1983] 1 WLR 939. 

223. J R  Spencer "Manslaughter by Gr·oss Negligence - Return 
. to V i c tor i an Va 1 u es 11 ( 1 9 8 2:, ) 4 2 c..aro b r: i d Q e Law ,J our: o a 1 
187 at 188. 

224. Disappointed at not being able to stay overnight at her 
friend· s house, an educa.tional ly backward and 
emotionally distur·bed girl, just fourteen years old, 
spends the night wandering around the neighbourhood 
instead of going home to her foster mother. At about 5 
am, tired and exhausted, she enters a large shed on an 
allotment and finding both white spirit and matches 
there, pours some spirit onto the ground and tries to 
set it alight. She expects that it will burn out, but 
being backward and not having played with white spirit 
before, has no idea how extremely flammable it is. At 
her second at tempt it catches alight, and before she. 
knows what is happening the whole shed is in flames. A 

· mi 1 kman sees her running away, and so the police have 
no trouble in tracing her. She is prosecuted in terms 
of sl(2) of the Cr-iminal Damage Act 19/1. It is not 
alleged that she 1.ntended to nurn the shed down, but 
that she did so �ecklessly. 
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apparently considered that justice was not being served) 

that he was constrained by the decisions of the House of 

Lords in Caldwel 1 and Lawrence. Fol lowing this authority, 

th� question was whether the risk would have been obvious to 

the • reasonable prudent person, not necessarily to the 

defendant if she had given any thought to it. As he held 

that the reason ab 1 e prudent person wou 1 d have foreseen the 

risk, he convicted the accused of arson. 

On appeal to the Appeal Committee of the House of Lords, the 

accused met with no success. The Law Lords regarded the 

matter as too plain for argument, refusing to entertain the 

accused's application for leave to appeal and brushing aside 

all �uggestions that the outer limits of its earlier 

decisions required further consideration. This decision was 

ta,ken notwithstanding the critic ism of Caldwel 1 by Goff LJ · 

in the Divisional Court. Williams observes that it is 

depressing 1 y c 1 ear that the Law Lords wou 1 d not entertain 

the �uggestion'that Lord Diplock's model direction should be 

modif·ied, II even when his words are in con f 1 i ct with 

oth_er passages in his speech ... " 22�. Thus the conviction was 

affirmed, and the accused was held to be criminally liable 

on the basis that the risk would have been obvious to th·e 

r�asonably prudent man who had stopped to think. 

The decision in Elliot v C has been the object of trenchant 

criticism by Williams and Glazebrook. Williams suggests 

that.the Divisional Court was wrong, even if Caldwell were 

to be fully accepted226
• 

225. Williams (n34) 111. 

Glazebrook's condemnation of 

226.· �Ibid 110-111: 11 That C was technically gLtilty, even 
apart from Ca 1 dwe 11 , seems obvious. If she knew she 
was burning the carpet she must have known that she was 
damaging it. The mens rea need not go to the whole of 
the damage. But the reason given for the Divisional 
Court's decision has remarkable implications. If read 
literally, it would make an insane person who kills not 
knowing what he is doing guilty of manslaughter on the 
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E 1 1 io i v c2 2 7 i s two t o 1 d : first, he observes, it 

tr a mp 1 es over t he bas i c mo r a l d i s t i n c t i on between the 

person who knew, or was to blame for not knowing, that he 

was doing what was dangerous, and the person who, because he 

sLdfei'"s from some physical or mental infirmity, haplessly 

did :·what was dangerous 
'./ 

Caldwell and Lawrence_, 

11228 and second l'y, along with 

these decisions also manifest 

the_ La_w Lords· indifference to the creation of irrational 

distinctions between the minimum degr·ee of tau] t required 

for the commission of crimes of essentially the same 
11229 Glazebrook regards Elliot v C as a  part of a 

line of cases (proceeding from Caldwell) whJ.ch is nothing 

s.h or- t o f a " d i s as t er " =0 
-

3 ,:, • 

ground of constructive recklessness, and would 
·_.therefore nuJ.lify the trad1tior,al rule 
· killer is entitled to a verdict of not 

that such a 
guilty on the 

mean that the 
fully objecti'{e 
test 

ground of insanity. Also, it would 
'intoxicated person is to be judged on a 
test, not Lord Diplock's semi-objective 

227. P R Glazebrook "Criminal 
G.am.bridqe I .::1w Jourr-..al. 1 at 2. 

228. Ibid. 

229 .. · lb.id. 

230. _Ibid 5. 

Negligence" (1984) 43 



R v Stephen Ma 1 col m R [ 1984] 79 CR App Rep 334. 

Elliot and Woods ask whether, if no sympathy is to be shown 

to . the accused who was incapable of foreseeing the risks 

obvious to the ordinary prudent man, it would be possible to 

improve the accused's chances of acquittal by at least 

ascribing to the ordinary prudent man the age and such of 

the , . accused's characteristics as would affect the 
. . . .  

a�p�eciation of the risk?�3 1 This question was conclusively 

an_swered in the case of Stephen /"Jal col m �3� by the Court of 

Appeal, where a 15 year old accused was charged with 

arso,:, ::;?33
• 

In .the Court of Appeal the conviction was uphe 1 d on the 

the test of the 

court, rejected 

ba�is that the judge had correctly 

ordinary prudent man. Ackner LJ, 

applied 

for the 

th� aigument that the accused was reckless only if he did an 

�ct-which created a risk obvious to someone his age and with 

�uch of his characteristics as would affect his appreciation 

o.f the risk. All that was required was that the risk had to 

be obvious to the ordinary prudent person, and it was not 

appropriate to endow the ordinary prudent person with the 

chara.cter isti cs of the defendant. Smith and Hogan mourn 
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this �evelopment: "Caldwell, as interpreted in Elliot v C 

231. Elliot and Woods (n87) 122-3. 

231. (1984] 79 Cr App R 334. 

233w The accused, aged 15, committed a series of burglaries. 
Believing that a woman and her daughter had informed on 
them to the police, he and his accomplices threw three 
petrol bombs at the woman· s house near the daughter· s 

:bedroom, causing loud bangs and sheets of flame. The 
. . _,; 
accused c 1 aimed that he in tended on 1 y to frighten and 
th�t he was not reckless whether life would be 

-�ndangered because he did not realise that if a petrol 
bomb had gone through the daughter· s window it might 
have killed her. He was convicted of arson in terms of 
section 1(2)(b) of the Criminal Damage Act 1971. 
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and - [Stephen Nalcolm]R, appears to be a slippery slope to 

intolerable justice with no obvious exit ... " 234
• 

Th_e approach of the court in Stephen Malcolm R was fol lowed 

iri Bell23 �, where the mentally disturbed accused suffered an 

attaik . of schizophrenia, and feeling that he was being 

driven on by an outside force he perceived was God, used his 

car.as a. "weapon to attack various targets which he regarded 

as evil" - namely a Butlins holiday camp. It was held by 

the court that the accused had acted recklessly, in that he 

f�iled to foresee risks which were obvious to the ordinary 

prudent person. The court discounted as irrelevant the fact 

that h'e might have been unable to foresee them. As Clarkson 

and Keating remark, it appears clear that the test is now "a 

purely objective one" and that if Stephenson, the 

s�hizop�renic, were to be arraigned today, he would be 

regarded as having acted recklessly236 • 

In Kdri_g Cheuk Kwan237, a case of manslaughter, the Judicial 

Committee of the Privy Council approved the notion of 
. 

. 
' 

. 

rec_k le.ssness fashioned by Caldwell and Lawrence:238
• The Law 

Lords held that an appropriate jury direction should be 

234 .•. Smith and Hogan (n21) 64. 

235. (1984 J 3 All ER 842. 

236>. Clarkson and Keating (n2) 190. 

237. [1985] Crim LR 787. 

238.�This case arose out of a collision between two 
.. hydrofoils, as a result of which the defendant, who was 

the maste� of one of the vessels, and others were 

-·charged with the mans 1 aughter of a passenger. The 
trial judge directed the jury on the ingredients of 
��nslaughter by gross negligence as set out in 
:Supplement No 2 (March 1983) to Archbold's Criminal 
Pleadi□Q ( 41st ed) and the jury convicted. The Court 

·-of Appeal of Hong Kong dismissed the appeal, but the 
convi_ction was quashed by the Privy Council's Judicial 
Committee. 
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comparable to that given in LaNrence, ie expressed in terms 

of ·,. .... an obvious and serious risk 

239� Thus the jury should have been told to consider whether 
the respective acts of navigation by the defendant and 
his co-defendants created "an obvious and serious risk" 
of causing physical damage to some other ship and thus 
to other persons who might have been travelling in the 
area of the collision at the mater.1al time, and it so 
wh�ther any of the defendants by their respective acts 

,of navigation so navigated either without having given 
any thought to the possibility of that risk or, while 
recognizing that the risk existed, took that risk. 



1-7. y _Sangha ( 1 988) 2 A 11 ER 38:5 (CA) . 

The scope of the objective test ror reek lessr,ess has been 

f.urther amplified in Sangha-:;:: ...,,:,, winch dealt with criminal 

damage by fire. On appeal, the Court of Appeal applied the 

Caldwell/Lawrence test of recklessness, phrasing the test in 

th� i�mediate case as follows: is it proved that an 

ordinary pr·uden t bystander wou 1 d have perceived an obvious 

risk .that proper·ty would be damaged and that life would 

ther.eby be endangered? The ord inc,ry prudent bystander is 

308 

not deemed to be invested with expert knowledge relating to 

fhe•icinstruction of the property, nor to have the benefit of 

hindsight 

The Court of Appeal found that the accused created a 

risk w_hich was obvious c:rnd serious that property would be 

damaged and 
. ,/ 

that the life of another would thereby be 

enpangered. The fact that there were features here which 

pr_e,/ented that risk from materialising is irrelevant " .  

t�e�efore the ordinary person is considered by the courts to 

possess no partJ.cular expertise (besides having no 

inadequacies). 

2 4 0 ; [l 98 8 J 2 A l 1 ER 3 fl'.:> ( C /'.-1 ) . r he a c cu s e d i g n .i. t e d a 
m�ttress and two armchairs in a fiat, resulting in the 

·premises being gutted. He was charged with causing 
.. cr-iminal damage by fire, being reckless whether the 
"life of another wou 1 d be thereby er,dangered, in terms 

·.of sl(l)(b) of the Criminal Damage Act 1971. Unbeknown 
·�-··.to the accused, due to the way in which the flat was 

�onstructed, there was no danger of the fire spreading 
tn adjoining properties. Because there was no-one in 
tt-Je f.lat in which the tire was started, the accused 

·Llaimed that he had not created a risk of danger to the 
.lives of others. He was convicted . 



··.Tt:ie ."lacuna" in the new test tor- recklessness. 

,Alth6ugh the Caldwell/Lawrence test for recklessness was 
: ' .  

firmly es tab 1 i shed in the law, up to ttu s point the courts 
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had,�ot had cause to consider the scope, or indeed validity, 

.of the "lacuna" identified in Lord Diplock's test, viz where 

.a defendant considers the possib.1 l i ty of a risk of harm 

occurring and rules it out. However in two cases in 1986, 

ttie· courts had an opportunity to express an opinion 

concerning the manner in which this situation ought to be 

treated in the light of the Caldwell/Lawrence test. 

In :Crossman241
, the defendant, who worked as a lorry driver, 

ignored. the advice he received to properly ensure the safety 

.of_ �he heavy machinery on his lorry by chaining and sheeting 

it> · He considered the machinery to be as safe as 

houses Unfortunately, he was mistaken, and the load 

fell .. off, killing a pedestrian. After the court rejected 

-hi s a r gum en t th a t r· e c k 1 es s d r i v i n g i s i n ex t r i cab 1 y 1 in k e d 

w�fh the actual handling and control of the vehicle in 

que�iion, the defendant pleaded guilty to reckless driving, 

and- his conviction was upheld. However, as Smith and Hogan 

obs.er v e , i f , a f t er the d e f end an t · s cl t ten t i on had been d raw n 

.to the po�sibility of risk, he genuinely bel.ieved that his 

loa.d was as safe as houses he was not reckless 

at�ording to the Caldwell/Lawrence test242 • It appears 

.therefore that the court simply overlooked the "lacuna". 

Tt]e. "lacuna" in the Caldwell/Lawrence test was also the 

central issue Chief Constable of Avon and Somerset 

·.Consta.buJar,v v Shimmen24 :;. , where the accused was charged 

with. cri�inal damage to a plate glass window, which he had 

2�1.�[1986] Crim LR 787. 

2 42 . . Sm i t h and Hog an ( n 21 ) 6 5 . 

·243. [
'.
1986] 84 Cr App R 7; l1986] (j1m LR BOU. 
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_broken while demonstrating to his friends his control and 

ski.11 in a Korean art of self-defence244 • 

ar:gue.d that this was a "1 acuna" case. 

Accused's counsel 

However, the court 

he-1 d. that Shimmen in fact did have awareness of the risk. 

In his evidence, the accused stated that he had " weighed 
up the odds and thought he had e 1 imina ted as much risk as 

pcis_si_ble by missing by two inches instead of two mi 11 imetres 
II 

. .  ;. Yet, even the taking of a very slight risk is only 

acce�table where there is an appropriate reason for taking 

"the _risk; and in this case no such reason is apparent. On 

the facts, therefore Shimmen fel 1 under the second 1 imb of 

the Caldwell/Lawrence test, and he was held to be liable. 

N�v�rtheless it is clear that the courts seem to be willing 

to recognize the existence of the "ruling out of the risk" 

defen·ce based on the "lacuna" in Lord Dip lock's test24 :.. 

Smith points out that the acceptance of the "lacuna" is 

cen tra 1 to the notion that the inquiry in to reek l essness 

stil.l relates to state of mind24b . 

THE APPLICATION OF THE NOTION OF RECKLESSNESS. 
;, ,. 

Having examined the law relating to the development of the 

no_tion of reek lessness, it becomes necessary to es tab 1 ish 

crimes or offences to which it applies. 

244·. He held both a green and a yellow belt in this art of 
self-defence. He had made as if to strike the window 
with his foot, but, intending to miss by a couple of 
inches and relying on his own skill and expertise, had 

· concluded that no damage would result. Unfortunately 
�is demonstration of his control was not as convincing 
as it might have been since his foot, far from stopping 
tan ta 1 i sing 1 y short of the window, actua 11 y made 
contact and shattered it at a cost of £495. 

245. This is welcomed in R Taylor "Recklessness - Ruling Out 
·the Risk" (1987) New Law Journal 231 at 232. 

246; [.1986] Crim LR 800 at 803. 
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Rape a_nd indecent assault. 

Jhe·s·e offences may be committed recklessly: a man may be 

gui_lty of either offence if he is reckless as to whether the 

woman 

act�47
• 

consents to 

Shortly 

the sexual intercourse, 

after the decisions in 

or indecent 

Caldwell and 

Lawrence, the Court of Appeal in Pigg;;: 4e held obiter that 

the test propounded in those cases applied to the crime of 

rape in respect of the issue of consent. Thus the court 

ac�epted that Caldwell recklessness, together with an 

additional required of indifference, sufficed as the mens 

rea . element for rape�49
• 

di�ficulties for juries2 �0• 

However this created immense 

The Court of Appea 1 therefore, changed its position in the 

c.ase of Kimber-:2 � 1
, where indecent assault was in issue. It 

he 1 d that in respect of indecent assau 1 t, the 1 aw was that 

recklessness was only proved if the defendant did not 

believe that the victim was consenting and "couldn't care 

less" whether she was consenting or not2 '=" 2• No mention was 

reasoning was made· of Caldwell or Lawrence2� 3
• This 

247 Smith and Hogan (n21) 66. For rape, the set of 

248. 

249. 

250.· 

251. 

252. 

requirements of recklessness is expressed in the Sexual 
Offences (Amendment) Act 1976, sl(l) and, for indecent 
assault it is implied in the Sexual Offences Act 1956, 
s14(1). 

[1982] 2 All ER 591 [1982] 1 WLR 762 (CA). 

Smith and Hogan (n21) 66. 

Ibid. 

[1983] l WLR 1118. 

Clarkson and Keating (n2) 196. 

253. ·Ibid. Clarkson and Keating, at 196 n95, while 
·conceding that Caldwell and Lawrence were probably not 
in point as any jury would have concluded, on the 
facts, that the defendant must have subjectively 
realised there was a possibility that the woman was not 

:·consenting or was incapable of consenting, observe that 
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followed by tne Court of Appeal in the rape case of Satnam 

.and · Kewa 12 �4 • Bristow J held that the common law, as stated 

. by the House of Lords 1n Morgan? ��, was, fol lowing the 

recommendations 

Par·l{ament 

(.Am.end men t) 

d,eci'sion in 

to 

Act 

the Heilbron of 

be incorporated in 

1976. 

the 

Therefore 

formulat.1.on 

report, intended by 

the Sexual Offences 

irrespective of the 

ot recklessness 1n 

Caldwell and Lawrence did not apply to s1(1) of the 1976 

Act., �hich related to rape2e6 • 

The learned judge distinguishes the cases of Caldwell and 

Lawrence. ln so doing he avoids the need to apply them. 

Clar'kson and Keating argue that it 1s not feasible to 

di�finguish recklessness as to a result from recklessness as 

to · a circumstance (as they 117 terpret Bristow J to be 

attemp'ting to do)�:�,.,.. Howeve,-, they con cede that because 

s1(2) of the Sexual Offences (Amendment) Act 1976 expressly 

endorses a subjective test, there may wel 1 be grounds for 

distinguishing "recklessness" 1n tt-,is conte;<t2 "'8• 

the failure to mentior1 these two House of Lords 
authorities on recklessness is •·somewhat remarkable". 

254. '[ 1984] 78 Cr App R lll cl. 

2�5 .. [1�76] AC 182. 

256.· Caldwell cind La1..;rence were concerned with 
�ecklessness in a different context and under a 

•different statute. The word "reckless" in relation to 

.,
rap.e involves a different concept to its use in 
relation to malicious damage or, indeed, 1n relation to 

·•offences against the person. [n the latter cases the 
foreseeability, or, possible toreseeab1l1ty, 1s as to 
the consequences of the criminal act. In the case of 
rape the foreseeability is as to the state of mind of 
·the victim (Cited in E:l.l1ott and Woods (n87) 
:124). 

257� Clarkson and Keating (n2) 195. 

258.•lbid. 
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Oth�r statutory offences that can be committed recklessly. 

·rn. the c_a=>e at Seymour""' '='--, wh1. ch involved a case of "motor 

,ma_ns 1 aug hter" , the House of inct1cated that 

reck.lessness should bear its new meaning 1.n all statutory 

of f_en ces:2° ,:•. Re 1 y ing on the exception noted above in the 

case of rape, Clarkson and Keating 'c",ubmit that the test of 

- r.ec.k-1 essness espoused by Diplock in Ca.ldwel.l and 

Lawrence should apply across the board, except where the 

statute in question holds that the ter·rn is being used in a 

subjective sense261
• However the Lhv1.sJ.onal Court adopted 

the old subject1.ve meaning of recklessness when interpreting 

an EEC Regulation in Large v Nc1inprize262 • Clark.son and 

Keating criticize this as an unacceptable approach because 

cif the inconsistency it creates within the law, and state 

that the pr·esent test should and be applied 

generally, until it is abolished2 = � .  

259; [1983] 2 AC 493. 

260; Lord Roskill delivered the judgment, in which the other 
Law Lords concurred. 

261._Clarkson and Keating (n2) 19�. 

262. [ 1 9 8 9 J Cr· i m LR 2 1 . .:, . T he C: E: C r-e g u l a t i on 
" r-e cl< l es s 1 y f u r-n i sh i n g f a I s e i n form a t i on 
fishing catch contr-ar-y to ri_::_,guJation �-(2) 
Fishing (Enforcement of Community Contr-ol 
.Regulations 1985". 

263�. Clar-kson and Keating (n2) 196. 

dealt with 
as to a 

of the Sea 
Measures) 
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Common Law Offences. 

"A_ · large number of common 1 aw offences can be committed 

rec_kl ess 1 y. It was held by the Court of Appeal in Venna, 

.. Jar example, that the crime of assault can be committed 

· eiiher intentionally or recklessly204 • The jury direction 

of the trial judge, subsequently approved by the Court of 

Appeal, was framed in terms of knowledge of probability, ie 

.�bllowing the subjective approach to recklessness. The 

subj�ctive test adopted in Kimber indicates that the common 

· ·law offences should be assessed by means of a subjective 

.tes£ of recklessness. 

·However, in the House of Lords· decision of Seymour, Lord 

:Roskill stated that: 

11 ••• it would be quite wrong to give the adjective 
'reckless· or the adverb ·recklessly· a different 
meaning according to whether the statutory or the 
comm.on law offence is charged. 'Reckless' should 
today be given the same meaning in relation to all 
offences which invo 1 ved · reek 1 essness · as one of 
the elements unless Parliament has otherwise 
ordained 11 20 =--

Although this dictum was obiter, going far beyond what was 

re�uired for the decision of the case before the House, it 

.was nevertheless followed by the Divisional Court in DPP v K 

(a_ Ninor) 200 , where it was held that "in the light of the 

authorities" the Caldwell test of recklessness applied to 

· --the common 1 aw offence of ass au 1 t. The Court of Appea 1 has 

�xpress�d its disapproval of this view; in the case of 

Spratt207 · it held that the subjective test of recklessness 

2.6 4 . [ 197 6 J Q 8 4 21. 

265. Cited in Elliott and Woods (n87) 125. 

26&. [1990] 1 All ER 331. 

267. ·. [1990] The Times May 14. 



propounded in Cunningham was the app l i cab 1 e mens rea f or-m 

fo,r assault. 
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Offences that can be committed maliciously. 

Despite the criticism by Lord ihplocl<. (in Caldwell) of the 

concept of reek lessness as applied in Cunningham, and his 

Lordship's dislike of tl1e subJective interpretation placed 

·on "recklessness" in respect of statutory offences employing 

·.the term "maliciously" by that case, it is clear that the 

decision in Cunn1.·ngharn was distinguished, and not 

overruled268• This is a signiticant consideration in that 

several statutes employ the concept "maliciously", which has 

in the past been interpreted as meaning intentionally or 

reek 1 ess 1 y 269• Subsequent cases have confirmed that the 

· Cunningham decision still applies. lhe Divisional Court in 

W. ·(a minor) v Dolbe,v quashed the conviction of a fifteen-

year-old boy27•:•, who had been found guilty of a 

contravention of s20 of the Offences against the Person Act 

·-1861. While convinced that the air rifle he was carrying 

�as empty of ammunition, the defendant fired at the victim. 

Un.fortunately ·for both of them, there was a pellet in the 

· r i"f 1 e, 

charged 

and the victim was injured. 

with malicious wounding and 

The defendant was 

convicted. The 

Divisional Court overruled the decision, holding that the 

qefendan t had not t oreseen that any phy si ca 1 harm might 

i'"esult from his action in pullinq the trigger, and that he 

was consequent 1 y not reek 1 ess on the Cunn1.·ngham test. This 

decision was confirmed by Gr1.msha1� 7 J.. , a Court of Appeal 

decision, which also related to a contravention of s20 of 

the Offences against the Person Act 1861. The trial judge, 

268 .. Clar·kson and !<eating (n2) 19/ point out that Lord 
Diplock was of the opinion that "maliciously" was a 
"term of art" wherE.,as "r-eck!essness" vJas not and should 
bear- its ordinary meaning. 

· 269. Ibid. 

270. [1983] Crim LR 681 (DC). 

271. [1984] Cr-im LR 109 (CA). 



apparently misled by Dip lock LJ · s use of the phrase "should 

have foreseen" in Nowatt=:. 7=
, directed the Jury that the 

defendant was "malicious" if she OLtght to have foreseen that 

s o.m_e p h y s i ca 1 ha r rn m i g h t r P. s u 1 t f r om her a c t • The Court of 

holding that it was the 

·actual foresight of the defendant wl1ich mattered, not the 

. j ur:y · s assessment of the obJ ec ti ve reasonableness of his 

acts. 

Thus it appears that malice is '' •.. a quite separate concept 

"and not synonymous with recklessness; its meaning is quite 

;un_affected by Caldwell and Lawrence ..• " 27 ':'.!·. 

272. �ee (n92) above. 

'273. Clarkson and Keating (n�J 198. 
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CONCLUSION 

We h�ve briefly examined the most significant cases dealing 

.·wi-th "intention" and "recklessness" as mens rea. forms, in 

parti�ular the developments over the past thirty years, and 

the er i ti cisms thereof. The cen tra 1 issue throughout has 

,been the manner in which the English law has dealt with the 

question of foresight. It is evident that despite their 

ef-forts to restrict the ambit of "intention", the courts 

·have? been compel led to acknowledge the fact that in order 

.for the er imina 1 1 aw to be both theoret i ca 11 y and 

·practically efficacious, the notion of foresight has to be 

accommodated within the legal framework of intention. 

In,· Eng 1 ish 1 aw prior to 1980, an awareness of the 

po�sibility of harm, along with the occurrence of such harm 

has either been regarded as an instance of intention or 

recklessness, with the degree of foresight being 

det�rminative. In fact, dolus eventualis expressed in terms 

of foresight of a probability could quite comfortably be 

f i.t ted in to the prevai 1 ing understanding of the concept of 

intention (in English law) prior to the case of Moloney. We 

have noted above that in u ti 1 i zing the presumption that a 

person int�nds the natural and probable consequences of his 

act_iori, the House of Lords in Smi tli2 74 actua 11 y provided 

authority for the ascription of 1 iabi 1 i ty beyond the rea 1 m 

of �ubjective foresight. Although this development was 

genera 11 y dep 1 ored and was never adopted by the courts, it 

is significant that foresight (albeit objectively assessed) 

w�s such an important factor in the House of Lords' 

assessment of liability on the basis of intention. 

274� 247-253 above (DPP v Smith [1961] AC 290). 
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In Hyarrf27'!/!>, the House of Lords provided strong and exp 1 i cit 

support for the acceptance of foresight of the probability 

of· harm 

intention. 

Appeal=z 70
, 

judgments 

occurring as an integral part of assessing 

Despite rumblings of discontent in 

the House of Lords affirmed Hyam 

of Lord Simon in Lyncfr!77, Lord 

the Court of 

through the 

Diplock in 

iemon276 and the Judicial Committee of the Privy Council in 

Leung Kam Kwok =z 79
• Moveover, Hyam was never explicitly 

overruled by the House of Lords, although it has been argued 

that, in substance, this is what was achieved by the case of 

Mo.1.oney280
• 

Dolus eventualis expressed in terms of foresight of the 

possi bi 1 i ty of harm, on the other hand, was dea 1 t with in 

terms of subjective recklessness. Subjective recklessness 

.as ty pef ied in Stephenson281 was the prevai 1 ing j ur id i ca 1 

. conception prior to Cal dwel FJ:e=z and Lawrenc�63
, and was 

considered to be a "state of mind" along with intention. In 

275: 254-261 above (Hyam v DPP [1975) AC 55). 

276� .261-263 above. 

277. DPP for Northern Ireland v Lynch [1975) AC 653: 
The definition of certain crimes requires a mens rea 

·, · which goes beyond foresight of the actus reus. An 

278. 

279:. 

280. 

281.. 

282. 

283. 

�xample is wounding with intent to do grievious bodily 
harm. The actus reus is the wounding, and the 
prosecution must prove a corresponding mens rea 
namely that the accused foresaw the wounding as a 
likely consequence of his act ... ". 

[1979) AC 617 at 638. 

(1985) Cr App R 83, [1985) Crim LR 227. 

Lawrence (n62) 720. 

[1979) QB 695. 

. [ 1982 J AC 341. 

[1982) AC 510. 
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its .subjective form, r-ecklessness involves "appr-eciating an 

unreasonable r- i.sk". 

Thus the present South Afr-ican law 1n r-espect of dolus 

even-tualis, until fairly r-ecently, could comfor-tably be 

ac2ommodated within the English scheme, with much the same 

results. The two legal systems employed similar- pr-ocesses 

of. _reasoning, 

specifically, 

recklessness). 

despite differ-ing mens rea notions (mor-e 

r-elating to English law's adoption of 

The accused wou 1 d have received much the 

same tr-eatment in whichever of the two systems he was 

brought to tr-ial. However-, the latest developments in 

English law 

fur th.er apart. 

have r-esulted in the two systems dr-ifting 

Ii is significant to take cognizance of the views of wr-iter-s 

in the light of r-ecent developments in English law. 

Halsbur:y's I aw of ..England states that a result is not 

intended merely because it is foreseen as cer-tain284
• 

Halpin· favour-s r-estricting the interpretation of intention 

to. desir-ing the outcome of one's actions28 "', although in 

re.lat ion to mur-der, he supports an expansion of the 

defini.tion of mutrder-, whereby explicit r-efer-ence would be 

made to other factors in assessing liability28 =. Lord Goff 

rejects the notion of oblique intention in assessing mur-der-, 

and consequently any use of for-esight in establishing 

2.84. Lord Hailsham Ha!sbt1r:� __ Labi ___ ....o_f__E.o..g_l_aru:i (4ed) (1990) 

285. 

286. 

Volume 11(1) 24 n7. 

Halpin ( nJ.32) 698. 

_Halpin (n38) 114. 
.as an inter-pr-eter 
the technical it l.es 

Ha.lp1n favours 
of standar-ds .in 
of intent.ion 

using the Jury 
allegedly applying 

He r-efers to 
··terms in use in certain Amer-ican States in this ,egar-d, 
such as ''circumstances manifesting extreme indifference 
to human 1 if e ... " and an abandoned and malignant 
-heart " and the phrase " being aware that he may 
kill fr-om the codification proposals tor- English 
criminid law. 



intention tor this crime� 87 • His proposed solution is the 

acieptance of a test for the mental element of murder that 

will consist ot either (i) an intention to kill; or (ii ) 

indifference to death���. All the writers mentioned favour 

v ie_wing intention as dolus directus (direct intention); 

however, significantly, each writer is also in favour of 
. . 

. 

�ome extension of the notion of intention. 
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Others, such as Clarkson and l<eating28.,.., Leigh 

favour the view that 

and 

a 

consequence ought only to be regarded as intended when it is 

the aim or objective or desire of the actor or is foreseen 

as certain to result Williams 2 .,..2 and Smit.h� 93 prefer 

a_.framework of intention wh.1.ch woul.d ;,1ccommodate the notion 

of oblique intent .=dong witl, LiesirE', while foresight of 

"sub�;tantial" or "virtual" ce,tainty 

�urposes of intention. 

287; Goff (n3) 46. 

288. Ibid 59. 

289. Clarkson and Keating (n2). 

suffices for the 

290. · L H Leigh and .J Teml<.i17 "The l<inder·garten Area of the 
Law" (1989) New I aw ,Jour:nal 8:il. 

291.· S G Griffin (nl41). 

292. Williams (nll Oblique Intention). 

29�5. J C Smith "A Note on ·Intention·" ( 1990) Cr:.iminal I aw 
Review 85. At 91_, Smith suggests a redraft of clause 
18 of Law Commission No 177 Draft Cr:imio�l rode Bill 

(concerning intention to cause results): 

," A per· son a c ts i n ten t i on ,3 1 l y w 1 t h , es p e c t to -

( a ) 
(b) a result when -

(i) it is his purpose to cause that result; or 
(ii) his purpose 1s to cause some other result and 
he knows that if he succeeds, his act will, in the 
ordinary course of events, cause that result 



It is therefore noticeable that despite favouring a concept 
·. · '  

-,of , intention that coincides with the desire, aim 

objective of the actor, all the writers have conceded that a 
> ,  

. 

�ertain degree of foresight must be accommodated within such 

_a concept. This experience was shared by the courts in each 

of the most recent judgments relating to intention. 

8lthough Lord Bridge unequivocally refused to equate 

fcire.sig ht with intention in Nolone/294
, his use of the 

af!lbi'g,uous term "natural consequences" and his inability to 

-e�p(ain intention in terms that did not involve foresight, 

both evidence the importance of foresight in establishing 

intention� Lord Scarman, in Hancock and Shanklan�9
�, 

whi_lst criticizing the formulation in Moloney, conceded that 

��e-pr6bability of the occurrence of a consequence may well 

b� �a critical consideration in determining whether the 

accused acted with intention. Moveover, the undisguised 

devolution, to the jury, of the responsi bi 1 i ty of deciding 

· wha't constitutes intention in a particular case provides 

conside�able scope for the foresight of the accused to 

-become· the major consideration in establishing intention. 

Ir:i Nedrick296
, Lord Lane CJ rejected the trial court's jury 

direction in terms of high probabi 1 i ty, stressing instead 

that such instruction ought to be in terms of virtual 

·, cert.ainty. Although this dictum is somewhat clearer than 

those in previous cases, it is nevertheless problematic in 

t��t it contradicts the unequivocal message from the House 

of Lords in Hancock and Shankland which was fol lowed by Lord 

Lan_e himse 1 f in Purcel 1 297 not to give the jury detai 1 ed 

guid_elines . 

_294 265-270 above ( l"lol oney [1985] AC 905). 

'.295� 271-273 above ( Hancock and Shankland [1986] AC 455). 

.. 

296. 273-276 above (Nedrick [1986] 3 All ER 1) . 

,29_7 .. (1986) 83 Cr App R 45. 
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In.the most recent case in which this issue was considered, 

Wal.ker and Hayles, the Court of Appeal accepted a jury 

direction in terms of high probabi 1 i ty in the tr ia 1 court, 

making the crucial point that once one departs from 

· i�solute certainty, there is bound to be a question of 
:29B1t Lloyd CJ proceeds to observe that death can 

·. be inferred even when it is 1 ess than a vi rtua 1 certainty 

and that this is a question for- the jur-y to infer- from the 

deg�ee of pr-obability in the par-ticular case. 

Tur-ning to r-ecklessness, it is clear- that, at least in 

theoreti ca 1 ter-ms, both the courts and wr-i ter-s in Eng 1 and 

favour- recklessness as the r-epositor-y of all har-m proceeding 

fr-om the "dolus eventualis situation" - wher-e ther-e has been 

for-esight of r-isk, al though the for-eseen har-m is not the 

purpose of the actor-. This was an acceptable state of 

a_ffair-s when r-ecklessness was under-stood 

ter-mi, but in the light of the r-ecent 

in subjective 

line of cases 

�e�inning with Caldwell, which has pr-ogr-essively objectified 

the notion of r-ecklessness, this situation is problematic. 

Recklessness has become so str-ongly identified with gr-ass 

neg 1 igen ce, that it may be asked whether it war ran ts an 

independent existence as a substantive legal notion within 

English law. Smith has pointed out that it is only the 

"loophole" situation allowed by the judgment of Lord Diplock 

in Caldwell that separates r-ecklessness from negligence�••, 

�her-e an accused recognizes the risk of har-m, but rules out 

the possi bi 1 i ty of the harm occurring, he ought to have a 

_val i_d defence. 

298. 278-279 above (Walker and Hayles (1990) 90 Cr- App R 226 
. at· 232) . 

299� J C Smith "Commentary Chief Constable of �von and 
Somerset v Shimmen [1986]" Crim LR 800 at 803. 
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: . It", s_eems however that in the cases to date the "l oopho 1 e" 

the courts. In both Crossman300 ·has: bee17 largely ignored by 

· and Shi" mmen-3':, "-, the court, although apparently conceding the 
' . .  ·:·. -

loophole's existence, simply did not believe the defendants 

when' they claimed that they, in their own minds, had r-uled 

_:out the risk of the harm occurring. If these cases are 

'in_dicative of the approach of the courts, then it is 

:�0bmitted that in reality the English courts, following Lord 

<Oiplock's lead, have conflated ,-eck.lessness imd negligence 

intb one amorphous concept. 

O�e �ould arguably draw a broad theoretical distinction 

between the two categories of mental state which currently 

-form· _the 

intention' 

basis 

which 

of 

is 

criminal liability 

predicated upon 

in 

the 

English 

desire 

law: 

and/or 

p0rpose of the actor, and eschews all reference to for-esight 

·of·--_ probability; and Lecktessnesslnegligence, which 

i�corporates all other culpable states of mind or lack 

•. th!,?reof. 

Ho.wever, like all attempts to encompass an essentially 

pra�matic legal system like English law within the bounds of 

th·eoretical principle, this dichotomy is deficient. This 
. . ' . . .  ' 

,:may. be i l 1 ustra ted with reference to the most important 

�rfminal tases dealing with the nature of intention over the 

past _thirty year-s; all of which, it may be noted, have 

. ·-de:alt with the crime of murder. Halpin suggests that " 

t�� ::abstract analysis of 
. . . t.. . . t :emo, i ve aspec _ of a mu.rder-

intention 

verdict 

is coloured by the 

the emotional edge of 

���b�r- has beeh r-espons1ble for an undisciplined approach to 

th:e ·subject oi' intention, prornpt1.nLJ cc1�;es to be viewed from 

300.· [1986] Crim LR 787. 

--301. ,[ 1986 J 84 Cr App R 7. 
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fheir particular facts rather than in accordance with 

��hefent general principles 

the flurry of writing 1-egarding the nature of intention 

precipitated by recent case 1 aw has tended to obscure the 

fa.ct that whatever the form oi· intention that constitutes 

'expr�ss malice, the malice atorethouqht required tor murder 

could equally be satisfied by .unplied malice, whereby the 

accused intended to inflict grievous bodily harm upon the 

victim and by so doing caused his death-c:.,:-c..s. Implied malice 

.·was r.e_a-ffir·med in Vickers"::-,:, ... , and lat.er in Cunn1.ngham3 •:•,::,, as 

a valid form of malice aforethought tor murder. In 

:_Cunningham, the House of Lords W.3.S unanimous in affirming 

Vickers and Hyam, Lord Hai 1 sham remarking that to alter the 

law to a suggested alternative, namely so as to require an 

intent�on to endanger life, would result in a fruitless 

�Md interminable discussion of the question whether the 

302.'Halpin (n38) 105. 

·303. The House of l_ords' decision in DPP v Smith [1961] AC 
290 disapproved of the previously authoritative 
definition o·f grievous bodJ.1/ ha.rm attributed to Willes 
J in R v �shmr:in ( 1858) l f- ii.� F 88, namely that the 
injury need not be permanent or dangerous provided that 
it seriously interfered with comfort or health; 
stressing that the words "grievous bodily harm" should 
be given their natural meaning so as to convey that a 
really serious bodily inJury was required. The jury 
was to determine whether the bodily injury could 
properly be described as really serious. 

304 .. [1957] 2 QB 664. 

305. [1'782] AC 566. This 
rega.rding the place of 

·which was called into 
judgments of Lord Diplock 
who felt that the concept 

decision clarified the position 
implied malice in English law, 

question by the dissenting 
and Lord K1 l brand on in Hyam, 

of grievous bodily harm could 
the definition of murder, and 

in the definition of implied 
and Viscount Dilhorne both 

in Vickers, while Lord Cross 

no longer be included 1n 
thus should have no place 
malice. Lord Hailsham 

·approved of the decision 
. agreed with them without 
'conclusion. 

sta.t.u,cJ cmy reasons for his 



accu��d intended to endanger life and thus expose the victim 
· to a· probable danger of death, or whether he simply intended 
.1:o in.f,lic:t r.eally serious injury 

The . problem with the imp 1 ied ma 1 ice approach app 1 ied in 
.Vickers and Cunningham is that an accused may be convicted 
of.· murder without ever having given thought to the 
l,ikel ihood of death ensuing3 •:> 7

• "The term · rea 11 y serious 
injury may a 1 so be open to an exaggerated meaning, for if 

:de_ath results from an intentional assault, a jury when 
de.fermin ing · the severity of the accused· s actions may be 
more likely to look at the resulting consequences of the 
attack (the death of the victim) rather than on [sic] what 
the a�cused actually had in mind at the time of the assault 
.(which may not have been aggravated assau 1 t) 11::::c,e 
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In, the light of these considerations, it is useful to 
compare the mens rea required for murder in English law with 
the mens rea required for murder in South African law. It 
is c 1 ear that Eng 1 i sh 1 aw ex tends beyond the reach of the 
Sout�African law in one important respect. In terms of the 
current South African law, in order for liability to ensue, 

· tt·i'e accused must have foresight of at 1 east a possi bi 1 i ty of 
�arm occurring. However, in terms of the notion of implied 
malice of English law, an accused can be convicted without 
any foresight of the 
provided he intends to 

harm, 
cause 

that is, death, occurring 
serious bodily harm to his 

.victim. As Leigh and Temkin observe, this rule creates a 
paradox i ca 1 resu 1 t: liability for murder arises when 
dea.·th is foreseen as certain, but not where it is only 

.fotes�en as highly probable, yet such liability also arises 

306·.· Ibid 579. 

:3_07. T H Jones and S Griffin "Serious Bodily Harm and 
Murder" (1990) Scots Law Times 305 at 307. 

308�:. Ibid. 
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wher_e all that is foreseen is the certainty of grievous 
. : 

bodily harm 

I� s�mming up, we may ask, what is the present state of the 

notions of intention and reek 1 essness in Eng 1 ish er imina 1 

It is tempting to postulate a drift towards the 

inclusion of foresight of a probab1 l i ty in the notion of 

intention: the courts have moved from a total exclusion of 

foresight in respect of intention (NoJoney) to an acceptance 

□-f ·foresight of a vir·tual certainty (Hancock and Shankland, 

Nedrick), to an a.cceptance of foresight of a high 

probability (Walker and Hayles). However, it 1 s as yet 

uncertain what effect, if any, /,Jalker and Hayles will have 

upon_ the law. Perhaps the safest. ,,.nd most sel t-evident 

conclusions would be that as indicated above, 

fore_siq_ht of a probability 1·1as not been eliminated from the 
. 

. 

English law concept of intention by the recent line of 

ca.ses, and secondly that the pragmatic, casuistic English 

law approach that is at once a failing and a redeeming 

teatufe, allows justice to be served through the adaptation 

of principles by the courts. 

in the notions of criminal 

recklessness) may seem to 

Although recent developments 

i11tention 

deviate ·from 

(and 

a 

criminal 

coherent 

the□r-etical framework of mens rea, t1·1e focus on equitable 

re.su 1 ts by the courts may avo1d the subversion of the 

p_rin Ci pl e S Of j US t 1 Ce • 

In the areci ot recklessness 

Caldwell/Lawrence definitions 

however 

presently 

the 

in 

use 

favour 

of the 

would 

ap�ear to punish inadvertent offenders as if they possessed 

a culpable state of mind. Such a practice is clearly 

ab.errant. As Williams obsc'?rves, recklessness is thus 

wholly swallowed up by negligence and all that is left is a 

309_. _Leigh and Temkin ( n290) 854. 
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hol.low name, a mer-e synonym for- negligence II ::?:J.C:> 

. r-es_u·1 ting in the scope of neg 1 igen ce, under- the guise of 

recklessness, being drastically expanded for- II 

· nick 1 essness is an even wider-, 1 ooser- and ther-efor-e harsher-

.concept than negligence 11311. Smith has ca 11 ed for- a 

��tur-� to the subjective notion of recklessness, and it 

�eems that this is the only way to pr-event further- injustice 

.:being done312 • 

We have seen how English law has dealt with the problem of 

_·acfing with foresight of the likelihood of har-m eventuating 

:(the dolus eventualis situation). The Austinian analysis of 

t_he men ta 1 e 1 emen ts in cr-ime is of inter-est in cir-awing a 

final comparison between the English and South African legal 

�ystems and their- treatment of the problem. Austin r-egar-ded 

as· intended any consequence fol lowing fr-om my acts 

which I desired, whether- as an end in itself or- as a means 

to an end, or- which I mer-ely contemplated or- expected 

(whether- such expectation was of a certain 

�onsequence or- mer-ely a probable consequence). He went on 

.td �ivide intention into subdivisions depending upon whether-

the consequence was desired or contemplated. Significantly, 

he·· r-egar-ded these subdivisions as sufficiently similar- for-

· a 11 to be char-acter-ised as intention3 14, Austin's 

under-lying r-eason for- this equality was that '' ... he saw the 

. basic division in mens rea 1 y ing not between desi r-ing a 

· ·conse_quence and contemplating it, but between producing 

310. G Williams "The Unresolved Problem of Recklessness" 
(1988) 8 Legal Studies 74 at 88. 

311 .. Ibid. 

312. Smith (n299) 803. 

313. D H Galligan "Responsibility for- Recklessness" (1978) 
Current Legal Problems 55 at 60. 

314 .. 'Ibid. 
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. forbidden consequences advertently and inadvertently 

. . .. 
"3l. e 

W,hile the present South African law (incorporating within 

_the notion of intention a spectrum of liability ranging from 

d6J�s directus to dolus eventualis) and the pre-1980 English 

l�� (incorporating such subjective mens rea notions as 

intention and subjective recklessness) both acknowledge, 

with Austin, the distinction between "producing forbidden 

con.sequences advertently and inadvertently", the new notions 

of mens rea 

distinction 

contemplating 

difficulties 

in English 

between 

it II • It 

experienced 

law focus 

"desiring 

is submitted 

by English 

on the primacy of the 

a consequence and 

that, in view of the 

law, it is preferable 

both�in practical and theoretical terms to treat intentional 

action (the advertent production of forbidden consequences) 

.as. a coherent entity. All intentional action should 

.· there.fore be considered in a 1 og i ca 11 y connected who 1 e as 

satisfying the mens rea requirements of criminal 

liability, as well as in respect of legal sanction and 

i=>,unishment, in accordance with the pre-1980 English law and 

th·� present South African law. Inadvertent production of 

harm should be regarded as a separate entity and treated 

·differently. The new notions of intention and recklessness 

in· Eng 1 i sh 1 aw are the ref ore inappropriate. 

,The question remains: why did English law dismantle a 

fr.amework of mens rea which functioned smoothly and 

··equitably and replace it with a new framework which is 

characterized by suppositional definition and inequitable 

results?3i0 A possible motivating factor in the context of 

315. Ibid. 

·.31b. See 302-308 above for examples of the injustice 
inherent in cases such as Elliot v C [1983] 2 All ER 
1005; Stephen Ma 1 col m R [ 1984] 79 Cr App R 334; Bel 1 
[1984] 3 All ER 842 and Sangha [1988] 2 All ER 385 
(CA) . 
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intention is the quest for terminolug.1.cal exactitLide. The 

merit s of this argument are questionable in a leqal system 

�hi�h thrives on loose definition; being founded upon 

" or d i n a r· y l an g u age " , 1,J hi c h i s by de f in i t i on subj e c t to 

inter_pretation. lt is nonetheless clear· that the courts 

:have not followed this through; they have defined what is 

no.t intention and handed the task of determining what 

.constitutes intention to t,1e Jury. Le1gh and Temkin suggest 

that cases such as /"fol oney and f-lancock and Shank 1 and ought 

to be seen in the context ot the expansion ot recklessness 

precipita ted by Caldwell: that is, the later cases may 

well be intended to limit murder by enunciating strict mens 

rea_ cr-i teria, while leaving to manslaughter homicides 

ranging from cases where death was seen as highly probable 

to those where it came about as a result of culpable 

inadvertence 

why Caldwell 

This 

recklessness? 

observation begs the question: 

Perhaps Lord Diplock and his 

. supporters in the House of Lords have more to answer for 

than· af first suspected. 

Their creation of a new test for recklessness did not occur 

in a vacuum, and it seems that by associating reek 1 essness 

�ith: negligence, the proponents of the Caldwell line induced 

� narrower test tor in t en tion, which sought to exclude 

· f,oresi_g ht of the probabi l .1. t y of ha.rm. Whereas pre-Caldwell 

fecklessness bordered on intention, acting as an alternative 

-mens rea form to intention in many cases, the objectivity of 

the ·Cald1-vell test necessitci.ted drcH-"ing a rigid distinction 

bet�een the two concepts. 

least partially, motivated 

It seems that the 

by theu· fear 

in_truding upon subjective liability, in the 

�ecklessness serving as an alternative 

criminal liability, thus drastically 

3i7. Leigh and Temkin (n290) 854. 

courts were, at 

o-f objectivity 

form o-f Caldwell 

for subjective 

lowering the 



r��ui�ements for intention, and returning to the concept of 

intention favoured in DPP v Srni th. 
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CONC�UDING REMARKS 

Bro_ad 1 y speaking, the sources of the criminal law are the 
moral, legal and social convictions of the community for 
which a .system of criminal law exists 1

• The significance of 
pol i"t.ical and economic influences upon the criminal law is 
reflected in the rise of capitalism. 
s□-eie.ty in which we live reflects 

.. . ' , ,•· :· 

It is evident that the 
the rationality of 

capitalism, which makes the security of the individua.l 
•in·_ this wor 1 d the highest good 112 However it is not 
h·uman life, but property, which is at the very centre of the 
cap:italist system, in which 
. ·  . . . 

becomes the most absorbing end 
the amassing of capital 

Murder, and other 
c,rimes against the person, are also of critical importance 

. in. bur legal system, because in a system of legal equality 
.. : ,· 

nd ind_ividual can rely on his superior command of force to 
·ach�eve his will4

• 

It is these va 1 ues which need to be coun terba 1 an ced in the 
:s.pciety in which we live, which sanctions the taking of 

various risks for the sake of progress and profit. Even the 
:va1 ue of human 1 if e 1 s weighed up against various socio-
·economic priorities, such as mining operations, the 
construction of bridges, roads or buildings; and means of 
transport suct1 as trains, aircraft and motor cars. The 

·concept of dolus eventual is developed in South African law 
in r.esponse to cl pc.=i.rticular tr-end in society e-, and it is 

. 1. Burchell & Hunt's South African Criminal Law and 
EJ:.ru:.edur:e 2ed vol 1 by E M  Burchell, J R  L Milton and J 

"M Burchell (1983) 2. 

N Seagle, 
:Materials 

·3. . Ibid. 

4.. Ibid. 

5_. .. 82 above. 

cited 
(1978) 

in M Olmesdahl 
189. 

Criminal Law Casec. and 
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_necessary to delineate the functioning of such a concept, 

developed primarily to punish risk-taking, 

which sanctions a great deal of risk-taking. 

in a society 

Before examining the 1 ega 1 basis of dol us even tua 1 is more 

closely, it is necessary to sketch the philosophical 

underpinnings of the notion. As Ashworth cogently states, a 

system of criminal law exists to provide a framework 

for the state punishment of wrongdoers and thereby to 

pr.eserve an acceptable degree of social order. Without 

criminal laws and their enforcement, each individual's 

p�rson, property, and family would be substantially less 

safe_ from deliberate violation by others He 

co_ntinues that " ... it would hardly be sufficient to declare 

that_ - individual members of society have certain rights to 

phys . .1cal integrity, security of property and so on. It is 

also necessary inter alia to take steps to see that rights 

are not violated, a first step to which is to declare that 

individuals have duties not to violate the rights of others 

The specific technique of the criminal law is to 

provide for the conviction and punishment of those who 

�ulpably breach the more serious duties 117 

In so far as the justification for punishing an individual 

is- concerned, we have seen that in a criminal law system 

premised upon the notion of free will, the concept of 

intention is an indispensable one8
• Intention is a natural 

basis for moral and criminal liability where the postulate 

is - accepted that we have some mea.sure of choice in our 

6.- A Ashworth "Belief, Intent and Criminal Liability" in J 
Eekelaar and J Bell (eds) Oxford Essays in 
Jurisprudence Third Series (1987) 1. 

7. Ibid. 

8. 13-19 above. 
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ac�ivities, or at least act as if we have such a measure of· 

choice. 

Of all the species of intention, the most important is that 

of ·-intentional action9
• There is a further distinction to 

be_: .drawn within this class of mental states, between 

intending . a consequence and bringing a consequence about 

intentional ly "- 0
• For the purposes of our analysis we have 

accepted Duff's basic distinction between these concepts, 

w_hi ch regards "intending" as synonymous with direct 

in�ention, thus encompassing those effects which provide 

part of the actor's reason for acting (ie his aim or 

objective); and acting "intentiona.lly", as consisting of 

the -actor bringing about the expected side-effects of his 

actions. This distinction is of fundamental importance in 

the assessment of the philosophical basis for dolus 

eventual is11.. . 

A1though it must be acknowledged that we cannot, as 

observers, have direct knowledge of the mind of another, we 

have noted the inadequacy, in psychological and legal terms, 

of �he dualist position, which advocates a strict mind/body 

dichotomy 12• We should accept, with Duff, that an agent has 

kn6wledge of his own intentions by virtue of his proximity 

to·. them 

reg\3r-ds 

as part of his own 

proof of intention 

consciousness i 3
• However, 

(in all its forms), it 

as 

is 

neces,sary to make use of inferential rea.soning, drawn 

from ·the actions or aspects of actions which we observe, to 

9. 39 above. 

10. This crucial distinction is discussed at 20-25 above. 

11. This is the submission of this dissertation. 
above. 

l�� .See the discussion of Dualism at 26-34 above. 

See 20-25 

13. R A Duff Intention, Agency and Criminal Liability 
Philosophy nf Artinn and thP rriminal Law (1990) 134. 
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the broader patterns of meaning of which they are part 
II l. 4 This accords with Brett· s postulate that we al 1 

-have an "indwelling understanding" of other human beings i ::,. 

·the·.moral background to the notion of dolus eventualis is to 

be found in the consequential ist conception of responsible 

agency, which focuses on outcomes, and justifies the 

principles of criminal liability by their consequences, 

adopting those principles which would most efficiently serve 

the ·law· s aim of preventing harm 10 • In terms of this view, 

there is no intrinsic moral difference between intent and 

foresight and consequently there is no need to distinguish 

between intended and intentional agency 1 7• It is necessary 

to qualify this view such that criminal liability accords 

with "morally culpable responsibility" in accepting the 

notions of knowledge and control as determinative 18
• In 

contr'a_st, the non-consequentialist position finds an 

intrinsic moral significance in intended action 19
• 

The psichological concept of culpability is the theory which 

has·· been adopted by our courts (along with the Anglo-

American_ legal systems). In terms of this theory, it is 

appropriate that intentional agency be regarded as 

sufficient to constitute "intention": the psychological 

concept regards culpability as something in the mind of the 

off ender- 2 '=1

• 

14.' Ibid 131. 

15. P Brett An Inquiry into Criminal Guilt (1963) 139. 

16. See the discussion of consequentialism at 34ff above. 

�7. Duff (n13) 111. 

19.. · Ibid 111. 

20. A A G Peters 0i;net en Schuld in het Strafrecht ( 1966) 
320. 
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M.any writers h ave sought to 1 imi t the ambit of "intention" 

t.o '":intending", by equating it with either the concept of 

"desire" or that of "purpose", both of which ar-e synonymous 

wjth the r-estr-ictive interpretation of intention (ie dir-ect 

intention). We have seen that both of these concepts ar-e 

pr-otilematic however-, in that they exclude cer-tain situations 

which. would reside under- intention in ter-ms of its "ordinary 

language" conception21 • In contrast, foresight is an 

indi�pen� able par-t of intention in all its for-ms22 and 
, 

' 

indeed_, may be equated with intention. A number of wr-iter-s 

have .emphasized the notions of knowledge and contr-ol and 

concomitantly, for-esight, in assessing subjective criminal 

1 iab_i 1 i ty23
• It is ther-efor-e submitted that the concept of 

21. :This ar-gument, along with other- related ar-guments which 
ar-e indicative of the unsuitability of these ter-ms are 

canvassed. at 45-58 above. 

2.., . 
L, .  R Goff 

(1988) 
"The Mental Element in 

104 Law Quarterly Review 
the 
30 

intention can exist without 

Cr-ime of Murder-" 
at 43 states that 
for-esight of the 

·releva.nt consequence ... ". He holds that a consequence 
.that is " ... most unlikely to occur cannot be said 
to have been foreseen Surely this is incorrect, 
as it militates against the fact that intention 
requires a cognitive component. How ca.n one in tend 
something that is not for-eseen? It is submitted that 
Goff's golfing example, drai.wn from Lord Reid (,c1.t 44), 
to the effect that " ... if I say I intend to r-each the 
gteen, people will believe me although we all know that 
the odds are ten to one against my succeeding; and no 
one but a lawyer would say that I must be presumed to 
have intended to put my ball in the bunker because that 
was the natural and possible result of my shot ... '', is 

_not convincing. Al though the golfer- may � to reach 
the gr-een, he himself foresees as a ver-y high 
pr-obability ("ten to one") that he will land the ball 
in the bunker; therefore his shot was performed with 
foresight of the highly proba.ble "harm" (hitting his 
ball into a highly unsuitable place) and is 
consequently intentional. 

2.3. _See the writers mentioned at 67-74 above. R Cross "The 
Mental Element in Crime'' (1967) 83 Law Quarterly Review 

215 at 226 also places special emphasis on the notion 
of "control" in a.ssessing the mental element in crime. 

H Keating "Fatal a.nd Non-Fated Offences a.ga.inst the 
·Person under the Dra.ft C,imin-31 Code" in I H Dennis 
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intention is most accurately encompassed by the notion of 

intentional action and consequently, foresight, as 

int�rpreted in the notions of knowledge and control, ought 

to be determinative2 q
. 

nolus eventualis, as is typical of a 11 the forms of 
- -

' 

in(ention, consists of a cognitive and volitional element2 �. 

Since the demise of the presumption ( in the courts) that a 

persbn intends the natural and probable consequences of his 
�- < •' 

�cts, with its versari in re illicita overtones, dolus 

_eventualis is assessed on the basis of the subjective 

foresight of the occurrence of the harm2b . This is proved 

by �nferential reasoning based on the conduct of the accused 

and in line with the subjective test, is not assessed on the 

standard of the reasonable man, but on the state of mind of 
: •• < 

the accused at the time of the act27
• The test for dol us 

-ev�0 tualis is the same with regard to consequences and 

c:ircumstances28 • Although dolus eventualis is in no way a 

-lesser form of dolus29
, the existence of dolus eventualis 

(ed) Criminal Law and Justice - Essays 
Hart Workshop 1986 (1987) 129, outlines 
that control and choice ought to be 
concepts in relation to murder. 

from the W G 
the argument 

determinative 

24.
_, 

The notion "choice" has been used above, in the 
arguments of certain writers. It is submitted that 
this not i dn is equi va 1 en t to "know 1 edge" and therefore 
these notions can be used interchangeably to 
constitute, along with "control", determinative 
criteria for criminal liability for intentional action. 

25. C R  Snyman Criminal Law 2ed (1989) 197. 

26 . .  S�e the discussion at 95-104 above. 

27�_ The requirements for the proof of foresight are set out 
in S v Sigwahla 1967 (4) SA 566 (A) 570. 

28. See the discussion at 235ff above. 

29 . .  1'1 M Loubser "Die 
Dolus Eventualis 
( ed) J C Noster 

Implikasies van die Onderskeid tussen 
en Do 1 us Di rectus" in J J Gaunt 1 ett 
n Feesbundel (1979) 139 at 143, C R 
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migh_Lplay a role in mitigation, especially 1n the light of 

th.e leg is 1 at i. ve development embodied in the Cr imina. l Law 

Amendment Act"'- 0
• It may be submitted that a judge is likely 

·to �avo.id the death sentence in the event of a guilty verdict 

pre_m.ised Lipan dolus eventualis"' 1
• A corollary of the 

s0bmission that dolus eventualis is in no way a lesser form 

of'.intention is that dolus eventualis should suffice for 

cri�in�l liability for all crimes which require intention32
• 

Snyman "Dolus Eventualis 
Subversion and Sabotage" 

in the Offences of Terrorism, 
(1990) 107 SALJ 365 at 372. 

30 ,; · .. For the imp 1 i cations of the Cr imina 1 Law Amendment Act 
. 107 of 1990, see 93-94 above. 

3L:. Ibid. This was expressly held in S v Ntuli 1991 (1) 

SACR 137 (A). 

�ee the discussion at 218-223 above. 
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Dolus eventualis - cognitive component 

The.re is general agreement amongst South African writers, as 

well ,as being a well-established rule in the courts, that 

the cogniti�e component of dolus eventualis is satisfied by 

fo�e�ight of the possibility of harm33
• 

Pri�r to the 1980's, English law dealt with this problem by 

including foresight of the probabi 1 i ty of harm within the 

c.o n te ·x t of i n ten t i on , w i th f ores i g ht of a 1 es s er deg re e 

pei�� classified as subjective recklessness34
• However, the 

new. developments in English law have sought to identify 

f'.'"E'Cklessness with objective liability and negligence; and 

.�aye concomitantly attempted to limit the foresight required 

to fo.und 1 iabi 1 i ty on the basis of intention to foresight of 

. a cer taint Y 3:, • 

I� is evident in the new line of cases dealing with 

intention, that the courts have in each case qualified their 

supp6r� for their requirement that there must be foresight 

33 . .  lllff above. 

34. · . For a discussion of the Eng 1 i sh 1 aw concept of 
intention between 1960 and 1980, see 247-264. The 
subjective notion of recklessness is discussed at 283-
288 above. 

35: ihe new notion of recklessness in English law is 
�iscussed at 289-310 above, while the attempts to limit 
the foresight requirement in respect of intention is 
discussed at 265-279. 
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�f. certainty for the purposes of intention� 6
• In Noloney, 

.Lord Bridge proposed that the Jury should be directed that 

an act is in tended where the defendant foresaw the 

consequence as · being a na tur-a l consequence of his act. 

However, it has been observed that the "natural consequence 

test". allows an intention (to bring about a consequence) to 

pe: .. identified with foresight of a consequence as a "natural 

consequence" of his act. In Hancock and Shankland, the 

emphasis on the role of the jury's common sense makes 

allowance for the jury to find that the defendant had an 

int�ntion to cause the harm where foresight of a probability 

36. A number of writers have argued against accepting 
foresight of a probabi 1 i ty for the purposes of 

.intention. See particularly G Williams Textbook. of 
Criminal Law 2ed (1983) 83-4 who elicits the argument 
that "intention" should conform to its ordinary 
meaning, and A K W Hal pin "Intended Consequences and 
Unintentional Fallacies" (1987) 7 Oxford Journal of 
LeQal St11dies 104 at 108, who argues that " no 

.·matter what level of probability we are speaking of, 
inasmuch as we are speaking in terms of probability of 
the consequence occurring, it must be recognized that 
there is also a probabi 1 i ty of the consequence not 
occurring. This crucial fact is sufficient to falsify 
any equation between intention and foresight of 
probability, no matter how high the probability " 
It is submitted that Halpin is wrong. First, 
"probability" is usually associated with a greater than 
50% chance of occurring, which would make a 

· contradictory probabi 1 i ty of the consequence not 
occurring mathematically impossible; but more 
importantly, in legal terms, the fact of foresight of 
the probability of harm, associated with a continued 
willingness to take the risk. is legally relevant, and 
the contradictory "probability" (of the harm not 
occurring) is not. 

As regards the new line of cases in English law 
\ ,relating to intention, McAuley observes that the House 

of Lords in Moloney and Hancock and Shankland, and the 
Court of Appeal in Nedrick, have "attempted to beat the 
concept of intention into submission", and thus the 
results of these cases have not been satisfactory. (F 
McAuley "Modelling Intentional Action" (1987) 22 The 
I r i sh ,J u r i s t 179 a t 1 9 0 ) . See 2 6 5-2 7 6 above for a 
�iscussion of these cases. 
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has. been proved. The Lour-t of Appeal in Nedr1.ck accepted 

that: foresight of a "vir-tual certainty" would suffice for 

i�te�tion, while in 

,. , ," . 

Walker· 

held 

and Hayles, the 

thi::,t foresight 

degr:ee of probability could constitute intention. 

same 

of a high 

Tt:iis/ v.acil lat ion by the courts from the foresight of a 

c��t.ainty. appr-oach SJ.mply r-eflects a recoqn:Ltion on their 

p;a'r\t· that "nothing is cer-tain in human affairs":::7
• However, 

it i.s clear that once we depart fr-om absolute certainty 

".:the:r.'e 

betwe.en 

is a question 

intention and 

of degree and an 

re c k 1 es s n es s " .�. '-" . 

uncertain boundary 

,SiJving illuminates this point when she observes that 
· -

,, 

.in :- both 
, .... . .  

"knowJedge' and awarer,ess , ther·e lS always 

_invo � ved the profound 

'knowledge· 

ep1stemological problem of 

a • · .k now a b i 1 i t y · : is alwciys 

pr:obability rather tr1an ot a cer·taJ.nty. 

one. ot foresight of a futur·e event, 
- ·· . .  

�a�ti�ularly precarious concept 

knowledge of 

Wher-e the issue is 

·certainty· is a 

S1lving observes 

f c.1 r::·ther that t r,e bo r-c1er l J. ne between ".L n tent" and "knowledge" 

/� . w.e 1 1 as between " f ores i g h t as a c e r-ta i n t y " and " f ores i g ht 
, . .  

as· fikely" i'.=:; often very tenuous, and that a "reckless" 

ac:_fo r i s O f t er, s O C i a 1 1 y e q u a 1 J y I.J 1 am e w Ort h y ( and e qua 1 1 y 

danger-ous) as one who acts with "intent" 4 <•. 

It is significant that the English courts, despite r-eJecting 

an.�quation between for-esight of probability and intentio�, 

h,a,ve· sought to establish a crn1nectirn1 between the two by 

37.. J C Smith "A l\lote on Intention" (l c; c;o) 1..:.;__� Law 
. ''.E.le.Y.i.eN 8 5. 

:3s_'< J. C Smith and B Hogan Cr:1mi Del 1 I aw 6ed ( 1 c188) 59. This 
·-::statement was quoted in /;,/alker and 1-layles 1990 (90) Cr 

App R 226 (CA) at 232. 

�; <�<· H Si 1 vi n g C..D.[l st i ti 1er:LL..EL.em.en.t..s.. of r: r- im.e.. ( 196 7 ) 219. 

40;. 'Jbi d 224 . 
. - ...• 



342 

hol�ing that foresight of probability is evidence from which 

intention may be inferred41
, Halpin observes that if 

fbresiqht of a probability as evidence of intention is 

regarded as.distinct from foresight of a probability as an 

equivalence of intention, it is pertinent to ask in what the 

distinction consists42
, Indeed, in practical terms, it 

is. difficult to see what difference it would make for a 

judge to direct a jury along the lines of, (1) 'if you are 

sa.t:i sf ied that the def end ant foresaw death as a probab 1 e 

consequence of his actions, that amounts to an intention to 

cause death, and if you find that he intended to cause death 

you must find the defendant guilty of murder' or , ( 2) ' if 

you are satisfied that the defendant foresaw death as a 

prob�ble consequence of his actions, you may infer from the 

ev id.en ce that he in tended to cause death, and if you find 

th�t he intended to cause death you must find the defendant 

gui l_ty of murder· Halpin concludes that the English 

courts have failed to illustrate the distinction, and until 

su�h time as the vacancy for such an illustration is filled, 

the claim that treating foresight of a probability as 

evidence of intention can be regarded as distinct, 

cannot be taken seriously 1144 

It is therefore evident that despite their attempts to 

excl'ude foresight of a probability from the ambit of 

41,·. Noloney [1985) 1 All ER 1025 at 1038; Hancock and 

Shankland [1986) 2 WLR 357 at 363. 

42 . Halpin (n36) 109. 

4.3 . Ibid. 

44 . .  Ibid 111. Halpin discusses the case of Steane (1947) 
•. ::,, KB 997, cited by Lord Bridge in Nol oney as an ex amp 1 e 

of a case where foresig.ht of probability amounted to 
�vidence of intention, but where intention was not 
established. However, as discussed above at 244, it 

:seems that Steane did have the intention to assist the 
enemy, and that his acquittal ought to be premised upon 

· duress instead of lack of intent. 
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iri_tention, the courts have not succeeded in doing so. In 

the light of this conclusion, South African criminal law 

compares f�vourably in terms of its explicit acknowledgement 

of the role of foresight as an indispensable part of the 

notion of criminal intention. The debate which has occupied 

mris� of the time of the courts and writers in South Africa 

is not whether foresight should be accepted in the scheme of 

intention at all, but rather, which degree of foresight 

ought to be required for intention4 � .  This debate has 

principally been played out in the academic journals and 

textb_ooks, as the courts have, for the most part, simply 

discussed the foresight requirement as an unqualified 

possibility. It may be submitted that the phrasing of the 

foresight requirement in this manner may be interpreted as 

support for the "remote possibility" line, that is, provided 

the harm is foreseen by the accused, the remoteness of such 

h�rm.is not relevant in respect of criminal responsibility. 

This argument enjoys the support of a number of writers, 

although there is equal support for the proposition that the 

reqLtisi te foresight ought to be qua.Ii f ied in some way40
• 

The Appellate Division seems to have adopted this 

qualification upon the foresight requirement in two recent 

cases, Ngubane47 and Beukes48
• The learned judges who 

delivered the judgement of the court in each of these cases 

sought' to indirectly exclude the volitional element of dolus 

eventualis by virtue of the remoteness of the foreseen 

possipility, such that an accused could not be said to have 

"-co,nsen ted" to the occurrence of the foreseen harm had he 

45. See the discussion at lllff above. 

46. 'The views of al 1 the South 
canvassed at lllff above. 

47.· S v Ngubane 1985 (3) SA 677 (A). 

48. ·. - S v Beukes 1988 ( 1) SA 511 (A) . 

African writers are 



344 

no�·-foreseen the possibility of the harm occurring as real 

-or_ rea_sonable. 

utility of the volitional component 
.n,o,twithstanding, it has been pointed out that it does not 

follow that an a.ctor will only "consent" to a real or 

·reasonable possibi 1 i ty, and that in fact an actor would be 

m�r� likely to reconcile himself to a remote possibility4 �. 

It - is therefore submitted that this indirect attempt to 

-q0alify the foresight requirement of dolus eventualis is not 

logically _sound. 

Furthermore, it is submitted that the attempts to restrict 

the_�mbit of the foresight requirement are all subject to an 

inherent deficiency, the ambiguity of ordinary language when 

adopted for legal usage. Adjectives such as "real", 

".re_asonable" and "concrete" cannot be quc3_ntified for legal 

purposes, and to insist on qua 1 i fy ing foresight by using 

these terms is therefore problematic. It is moreover 

dif�icult to draw the line between these terms and the terms 

such as "slight" or "remote", used to describe a lesser 

pos_s i bi 1 it y 5,:, • 

The· submission of this thesis is therefore the fol lowing: 

the _foresight requirement, constituting 

of dolus eventual is, should 

the 

be 

cognitive 

entirely component 

unqualified. If the risk of harm occurring is envisaged by 

the•.actor, there is foresight, and the fact that the actor 

ta�es· cognizance of this risk eliminates the possibility of 

u·nj ust resu 1 ts. Where the actor has ruled out the risk of 

49. 161-162 above. 

50� ··: J R Du Plessis The Law of Culpable Homicide in South 
Africa (unpublished D Phil Thesis, Rhodes University 
1986) 155 " It would be extremely difficult if not 
impossible to distinguish between very remote, fairly 
remote, real, substantial and concrete possibilities 
·objective 1 y as quest ions of fact ... ". 
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the:harm occurring, he has no foresight and therefore can at 

·n'1ost be foLmd guilty of a crime on the basis of conscious 

neg_l' __ igen ce. However, where the actor has foresight of the 

harm occurring, and chooses to act regardless of such 

he should be convicted of the intentional 

commission of the crime in question� 1
• The mere remoteness 

of a possibility does not remove it from the ambit of dolus 

eventualis:!> 2
• 

It·· is necessary to examine the nature of the foresight 

required 

accepted 

for 

that 

dolus eventualis in more depth. Having 

the cognitive component is satisfied by 

51. G Fletcher Rethinking Criminal Law (1978) 448 n35 cites 
S.c:hmidhauser, who rejects 
probability to dolus eventualis on 

_improbability of hitting a distant, 
does not preclude a finding that a 

·. intentional " 

the relevance of 
the ground that the 
but intended target 
successfu 1 hit was 

52_. Du Plessis (n50) 178. Snyman (n29) 371 refers to a 
:11. kaleidoscope of poss�ble results stating 
that the degree of foresight of desire cannot 
affect the judgment that I ·intended· al 1 these 
consequences (at 372). At face value, this would 
seem to run contrary to Snyman·s support of the 
argument that only foresight of reasonable possibility 
s.uffices for proof of dolus eventualis. (See Snyman 

:(nl) 199). It is submitted that at 371-2, Snyman is 
simply stating the law, as it stands. As to the 
sufficiency of foresight of a remote possibility as the 

·cognitive component of dolus eventual is. similar 
arguments may be adduced in this regard to those 
·p_roposed in the context of "oblique intention" by J L 

. Mackie "The Grounds of Responsibi 1 i ty" in P M S Hacker 
and J Raz (eds) Law, Morality and Society (Essays in 
·Honour o f H L A Ha r t ) ( 1 9 7 7 ) 1 81 : I f an age n t 
brings into consideration and weighs thoroughly 
everything he knows about the nature and circumstances 
and likely consequences of a proposed action and 
performs the action as a result of this deliberation 

·and in fulfillment of the decision in which it 
· cu 1 min ates, then he has in tended a rather comp 1 ex act 
which includes all the features of the action known to 
him. He has accepted its undesired or neutral 
. components for the sa.ke of the desired ones, knowing 
· that -he cannot have these without those ... ". 



346 

of the (unqualified) possibility of harm 

occurring, the question arises whether this foresight has to 

be at the forefront of the actor's mind when acting. It is 

submitted that at this point a distinction should be drawn 
. . . 

between the notions of "knowledge" and "awareness", where 

'k·now 1 edge, the most elemental positively 

"awareness", 

imputable 

men.ta l state " differs from in not 

req_Liir'ing actual consciousness, a.t the crucial time, of the 

pertinent circumstance; "pre-conscious" knowledge is 

"Pre-conscious" knowledge means that the 'su ff i_c i en t �:3 
• 

person - concerned had at some prior time acquired the 

r.elevant information and that the 

· re_pressed, but is susceptible of 

latter 

being 

has not 

brought 

been 

to 

.�o�scio�sness if needed II �.q. While it is suggested that 

II k ri 6 w 1 edge " w i 1 1 s u f f i c e for t he ma j or i t y o f c r i mes , for 

certain crimes such as perjury awareness will be required��. 

A $econd issue which should be canvassed in relation to the 

nature of the foresight required for dolus eventualis, is 

. the· . .  amount of premeditation or deliberation the actor 

e0gages in before acting. Sistare suggests that the amount 

of time spent contemplating what one intends cannot make one 

more or less responsible, though it may affect one's degree 

o. f cu 1 pa b i 1 i t y or l au d a b i 1 i t y �-6 
• It is therefore submitted 

tha_t _the immediacy or duration of the foresight is 

53; Silving (n39) 218. 

-54� Ibid. 

55. It is submitted that this would counteract the attempts 
m�de by the courts to limit th� intention required for 
"political crimes" to dolus directus (220-221 above), 

.and maintain the approach which is more sound in 
principle; that dolus eventualis is a sufficient mens 

rea form for every crime requiring intention. 

56�: C T Sistare "Models of 
Theory Comment on Baker" 
295 at 307 n18. 

Responsibility in Criminal 
(1989) 7 Law and Philosophy 
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�lthough the circumstances of the case may provide grounds 

.for ;mitigation of sentence. 
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Thirdly, as regards precautions tci.ken by the accused who 

fo�esee� the possibility of harm: 

The accused who takes precautions which he 
knows or believes are not sufficiently effective 

-_-_to guarantee that the undesirable results will not 
·supervene, is simply making the foreseen 

possibility more remote. His position is still 
that of a person who foresees a possible criminal 
-result of his conduct but does not desist. The 

· accused who takes adequate precautions or, more 
importantly, who believes that he has taken 
adequate precautions and that the undesired result 

· wi 11 not supervene, obvious 1 y no 1 anger foresees 
the possi bi 1 i ty. Such an accused cannot be said 
to have do] us even tua 1 is as mens rea ••. "� 7

• 

Two. further app 1 i cations of do] us even tua 1 is need to be 

�rief_ly considered. First, dolus eventualis is applied in 

a�iessing whether an accused had knowledge of unlawfulness, 

,and _it is submitted that the above analysis is equally 

��lev�nt i� this regard. Thus, whatever the reasons of the 

a:ccused are in failing to make enquiries to dispel or 

c·□nfirm his suspicions are irrelevant if the accused 

complies with the. basic requirements for dolus eventualis� 8
• 

In so far as causation is concerned, another judicial 

�ttempt was made (by Van Heerden JA, who also delivered the 

ju.dgm_ent 

foresight 

Appel late 

in 

for 

Beukes) 

dolus 

Division in 

in Goosen to 

eventual �is. 

this case 

limit 

was 

the 

held 

requisite 

by It 

that the element 

the 

of 

intention was not satisfied if the consequence occurs in a 

manner which differs markedly ( "wesenlik") from the manner 

57·.· -Du Plessis (n50) 162. 

58. See the discussion of knowledge of unlawfulness in 
terms of dolus eventualis at 165-175 above. 
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in _which the accused foresaw the causal sequence. 

Apparently the policy underlying this decision was t8e 

exclusion of remote possibi 1 i ties foreseen by the accused 

from the ambit of criminal liability. However, 

submitted that it is preferable to maintain the 

it is 

long-

established rule that the precise manner of causation of 

harm need not be foreseen; and that the accused shou 1 d 

rner e r y f Ores e e t he p Os s i b i l i t y th a t the par t i C LI. 1 a r res u 1 t 

;should flow from his act. It is preferable to exclude 
.... __ ---- - - -- -

------------
� 

er im.ina 1 liability on the basis of remoteness of causation 

rather than foresi9_ht =' 9. 

59 .. See the discussion of dolus eventualis and causation at 

224-234 above. 



349 

Dolus_ eventualis - Volitional/conative component 

Despi_te the a.rguments of the ma.jority of jurists to the 

contrary, the courts have consistently reaffirmed the 

utility and indispensability of the volitional component of 
, 

.. · 
. 

·d_olus eventualis, whether described as "recklessness" or 

'.'reconciliation with the result"6':' . 

Those jurists which dismiss the volitional component of 

dol�s eventualis, regard the conduct of the accused as 

. intentional if the accused takes a conscious risk, having 

c6�cluded that the harmful result may actually occur. These 

w�iters therefore appear to favour a cognitive conclusion in 

_·place of _"recklessness" or a "reconciliation with the 

re_su_lt", which is usually 

component of the notion61 • 

identified as the volitional 

It· appears as if the volitional element of dolus eventualis 

is · subsumed in the conduct of the accused. This may be 

infer�ed from the statements of some of the writers. Snyman 

states that " if [the accused] foresaw a consequence as 

possible but did not allow such possibility to deter him 

f ram : proceeding with his main aim, then he took such a 

possibility" into the bargain "and is deemed by the law to 

hav.e intended it Mork.el observes that the 

'person who acts despite his knowledge of the possible 

infringement of the law commits himself to such infringement 

by -the very fact that he becomes active despite such 

60. See the discussion at 176ff above. Along with such 
.cases as Ngubane ( 1985 (3) SA 677 (A)) and Beukes ( 1988 

(1) SA 511 (A)) where the Appellate Division expressly 
·· ,. accepted the notion, tr,ere are more recent cases such 

·as S v Hutchinson (1990 (1) SACR 149 (D & CLO)) and S v 

Nango (1990 (2) SACR 450 (A)) which place emphasis upon 
recl<. l essness. 

6t. See the views of Loubser and Rabie at 210-211 above. 

62. Snym�n (n21) 372. 
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knowledge. 1163 Similar reasoning is adopted by Du 

Plessis in his suggested definition of dolus eventualis: 

Dolus eventualis is that form of dolus which is 

encountered when an accused carries on with a course of 

cond-uct aware that a criminal r-esult could possibly flow 

from such conduct ... " 64
• 

The _volitional element appears to be implicit in the fact 

that the accused did not arrest or modify his actions after 

having foreseen the possibility of harm resulting therefrom. 

It is instructive to compare the views of writers who have 

focused on the conduct itself in examining intentional 

_action. McAuley states that the intentional component of 

intentional action is in the action itself, not in some 
. -

s_hadowy, immaterial realm of pure mental states6 �. 

McAuley's theory of the intentionality of an action consists 

of .the following test: Being able to describe the 

action in the form 'He gave effect to his intention by doing 

A', �here A stands for the non-intentional component of the 

-���ion, ie for the agent's bodily movements and the results, 

if any, that flow from them 1166 

Duff similarly observes that we should rather 

understand intention as a matter of the relation between the 

agent's actions and her beliefs - which beliefs are relevant 

to', _ as providing the reasons for, her actions; and as a 

matter, not of what is going on in her mind, but of the 

pattern which her actions (including what she says about 

what she is doing) instantiate 
- -

-

Discerning an agent· s 

iritentibns resembles discovering a book's meaning (which is 

63. D W 1'1orkel "The Distinction between Dolus Eventual is 
and Advertent Negligence" (1981) 5 SACC 162 at 170. 

6�.- Du Plessis (n50) 159. 

65� McAuley (n36) 180. 

66. Ibid 185. 
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not a hidden entity whose existence and nature we need to 

infer from what we can see), rather than inferring the 

hidden causes of an observable event ... " 67
• 

In this regard, Hampshire observes that there are many 

.activities and situations where the actor k.nows what he is 

going to do, but does not think in words at all66 • He cites 

int,er alia the example of a dancer - if you ask a dancer how 

h� wil.l perform something, he can show you69
• If you would 

· 1 earn· from him, you 1 earn from him by watching him, ie by 

· imi.tation 70
• 

di f·feren ce 

reasoning: 

Hampshire points out that there is a real 

between practical reasoning and theoretical 

The games player, the dancer, indeed, has 

�hought, but it is not verbal thought, and what it issues in 

is not a judgement 

argument gives us a 

II 71. 

clue as 

.' .. con.clusion" to continue with 

It is submitted that this 

to 

the 

the content of 

proposed course 

the 

of 

actions, despite foresight of harm. Such a conclusion need 

not be (and often is not) preceded by a process of actual, 

practical reasoning in words. 

Moral reprehensibility - the policy grounds 

The :pol icy grounds underlying the acceptance of dolus 

e�eh±ualis as a fully-fledged fofm of intention are informed 

bj �he moral reprehensibility of the actor who acts despite 

foreseeing the possibility of harm. Such an actor evidences 

67. R A  Duff "The Obscure Intentions of the House of Lords" 
(1-986) Criminal Law Review 771 at 780. 

68. S Hampshire "Comments" in Y Yovel (ed) Philosophy of 
History and Action (1978) 68. 

69. Ibid. 

70;. Ibid. 

71. · Ibid. 
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a "·w.il lingness" to br-ing about the har-m r-ather- than to give 

,µphis pr-pposed cour-se of action72
• 

It is ther-efor-e manifest that the essence of dolus 

eventual is is egoism, in that the per-son acting with dolus 

eveniualis places his ends at the same level or- even higher 

than the ends pr-otected by the law 7
�. In the case of dolus 

eventual is, the inhibiting, negative value of the har-m 

envisaged by the offender- is weaker- than the positive value 

that attaches to the accomplishment of the act74 • One is 

t�u� able to state unequivocally that, in the case of dolus 

ev�ntualis, it is selfishness which motivates the actor­

cqntinuing with his pr-oposed cour-se of conduct in the face 

of the pos�ible har-m7
�. 

Van Nieker-k emphasized this aspect of dolus eventualis in 

h�s wr-itings on the subject . He spoke of the " ... culprit 

. (who] in or-der- to achieve his lar-ger- design, willingly and 

r-uns the r-isk of the unlawful act's intentionally 

ma1:er-ializing 

.Vari Nieker-k 

1176 In r-espect of the cr-ime of mur-der-, 

char-acter-izes dolus eventualis as the 

ca.lloLtS disr-egar-d of the possibility (or- even pr-obability) 

.that.a cer-tain act may lead to the death of a per-son 1177 •' 

·R Sklar- "'Desir-e', 
Eventualis" (1972) 
at 387. 

'Know 1 edge of 
8 (2) Jour-nal 

Cer-tainty' and Dolus 
of Ethiopian Law 373 

73. . Ibid 388 n64. 
r-espect 

Sklar- is citing Von Hipple in this 

. 74. : Ibid. 

76; B v D Van Nieker-k "Dolus Eventualis, A Mitigating 
Factor-?" (1968) 85 s.BL.J.. 122 at 124. 

77.· 8 v D Van Nieker-k "Dolus Eventualis Revisited" (1969) 
86 SALJ 136 at 140. 
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To· return to the initial discussion regarding the role of 

policy factors as a context for dolus eventualis, it is 

clear that society ought not to sanction the selfishness 

which leads an actor to consciously and callously infringe 

µpon the rights of another person. This proposition is 

further supported by the fact that one cannot intend to do 

something and not intend to do something at the same time. 

Thus, acting despite foresight of a conscious risk can never 

be condoned 

intentional 

as mere 

wrongdoing. 

careless 

As 

behaviour, it 

outlined above, 

is 

the 

simply 

moral 

legiti�acy of the doctrine of dolus eventualis is supported 

by consequentialist consider·ati.ons. Since knowledge 

(chqice) and control on the part of the actor are the 

relevant criteria for attributing criminal liability, it is 

appropriate to include all intentional action within the 

ambit of criminal intention. l hus the accused acting with 

·dol.us eventuaiis, will have both knowledge of the possible 

consequences of acting and control over his course of 

actions and will be held to have had the intention to cause 

the envisaged harm. He wil 1 have chosen to commit the 

·foreseen harm should (possibly fortuitous) 

circumstances make this result inevitable in the execution 

of a wider design II 78 

Although holding the accused to be criminally liable on this 

basis may seem to be unduly harsh to some, particularly in 

the context of the more serious crimes (in terms of the 

resultant drastic infringement upon the liberty of the 

78. Ibid. Although apparently similar to conditional 
intention in terms of this statement. there is a 
critical distinction between the two notions: in 
respect of dolus eventual is, the accused 
"unconditionally" accepts the consequences into the 
bargain should the harm occur as a result of his 
actions, whereas in respect of conditional intent, the 
accused only intends to cause the harm if the condition 
is fulfilled. (H Silving Cci..m.i.naL Justice - Volume II 
(1971) 685-6; Silving (n39) 227). 



accµsed) , it should be noted that the remoteness of the 
foreseen 
s.ehtence. 
would be 
sub�itted 

possibility would be relevant to the question of 
Furthermore, foresight of a remote possibility 

difficult for the prosecution to prove. It is 
that the standard of . proof and ·the operation of 

;mitfgating circumstances would be sufficient counterweight 
tb prevent injustice occurring. 
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It may therefore be restated that the notion of dolus 

eventualis is sound both in terms of policy and principle. 
l"he.operation of this doctrine in South African law compares 
fa.vo.urab l y with the means adopted in the English law to deal 
with foresight of the possibility of harm. Dolus eventualis 

should thus consist Qf the foresight of the possibility of 
the:harm occurring, and continuation in the proposed course 
of . conduct despite such foresight, from which a "cone l us ion" 
to continue, regardless of the possibility of harm, could be 

inferred. 
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SUMMARY 

Although dolus eventual is i s the most i mportant form of 

intention in South Afri can cri mi nal law, the content of this 

concept is sti ll the subject of some dispute. This 

diss_ertation seeks to a.ddress thi s problem a.nd provide a.n 

approach whi ch is sound i n principle and logi c. 

Apart from the detai led e xami nati on of the concept of dolus 

eventualis in South Afri can cri mi nal law, the philosophical 

and _moral consi derati ons whi ch provide the justification for 

the ascription of cri mi nal 1 i abi 1 i ty, in respect of the 

.commi ssion of foreseen harm, are di scussed. The treatment 

of this prob 1 em in Eng 1 i sh 1 aw i s compared and contrasted 

with the approach of South Afri can law. 

The following pri ncipal submi ssi ons are made: 

Do
_
lus eventualis i s equally applicable to consequences and 

ci�cumstances, and i s i n no way a lesser form of i ntention. 

Thus dolus eventualis is a sufficient form of mens rea for 

all cri mes requi ri ng i ntenti on, and a findi ng of dolus 

eventualis does not automati cally mean that e xtenuating 

circLimstances will be present. Dolus eventualis requi res 

,subjective foresi ght of harm by the accused, whi ch is proved 

by inferenti al reasoni ng. 

Dolus. eventualis consists of: (a) a cogniti ve component, 

whi ch is sati sfied by subjecti ve foresi ght of the 

possibility of harm occurring. 

( b) a voli tional component, 

which consists of no more than a "conclusion" to continue 

with the proposed course of conduct despi te the foreseen 

harm. Thi s "conclusi on" i s i nferred from, and thus 

in.extri cably li nl<. ed wi th, the conduct of the accused. 



At tempts to qua 1 if y the deg r-ee of for-es ig ht r-equ i r-ed to 

found dolus 

the· notions 

r-isk '.' ar-e 

eventualis ar-e cr-iticized. The inadequacy 

of "r-ecklessness" and "r-econciliation to 

of 

the 

discussed. Dolus eventual is is fur-ther-

distinguished fr-om conscious negligence. 

"The pr-actical application of the concept of dolus eventualis 

in the ar-eas of know 1 edge of un 1 awfu 1 ness, causation and 

specific cr-imes is also examined. It is suggested that the 

pr-incipled appr-oach is the cor-r-ect appr-oach to follow, and 

that policy factor-s should not intr-ude·upon the enquir-y into 

.the existence of dolus eventualis, in the mind of the 

�ccused, at the time of the offence. 
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