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CHAPrER I. 

FARMING AND THE LAW. 

Contents: The aim of Law; Hazardous nature of 

farming; Legal protection to farming 

industry; Scope of Investigation. 

The aim of law : 

The increasing complexities of modern life 

have led to the promulgation of more and more legis­

lation each year. However necessary such legislation 

may appear to be to regulate our daily lives, it is 

not, by any means, an unmixed blessing. Much of this 

le gislation impinges on our common law principles -

principles which have regulated man 1 s conduct for 

centuries past. 

It is not the object of this treatise to 

discuss at any length the philosophy of law and the 

v arious ends to which law should be directed. One 

thing is certain, that man existing in an organised 

communi t y, is unlikely to dire ct his laws deliberately 

towar ds encompassing his own destruction. 

A vital industry such as farming, upon which 

man, irrespective of race, colour or creed, is primarily 

de pendent for his very existence, is thus more likely 

to/ ... 



2. 

to be treated syrr.pathetically t han :1arshly by the 

law of the l and. 

The hazardous nature of farming: 

From time immemorial man has tilled the 

soil, enga ging upon a vital, and, in the eyes of the 

l aw , a hazardous occu pation. That the law regards 

farming as hazardous is evidenced by Davis J. when 

discussing t he powers of a t utor as follows:-

•·• In the case of Sackvillc West v. Nourse and 
another (1925, A.D. at p. 535), Kotze, J.A., went 
fully into the relevant passage in Voet, which 
deals with t he carrying on by a tutor of a mercan­
tile underta~ing which had bee n left to the wa rd, 
and he points out t ha t ordinarily t hat s hould not 
be done a s ~ei ng too hazardous. I agree, and I 
t hink t hat farming operations stand on the s ame 
f O O t ~ Lg • ( 1 ) 

:-loexter J . was of the same opinion when 

st,a tin3.: : -

Nor can any ri ght of alienation be inferred from 
t he words in. clause ( 6) authorising t he adminis­
trators to carry on farming operations, because in 
the a bsence of such words t he a dministrators would 
no t have t he rig"'.'i t to carry on ,ivhat would quite 
,:i roperly be rega rded as a hazardous und ertaking. 
(See ex pa rt e Belllngan's Executors (1936 
C.P.D. at a .,e 517) and Sackville West v. Nourse 
and ano. / 25 A.D. at page 535 . 2 

It is indeed unfortunate that t he success of 

otherwise of t he farming industry s hould depend so 

largely/ .•• 

(1) Ex parte Bellingan's Executors, 1936 C.P.D. 515. 
( 2 ) Est. Issroff vs. Issroff N.O. 1948 S.D.L.D. 417. 



largely upon the vicissitudes of nature and upon 

many uncertain and often unpredictable economic 

factors. No wonder then that society has found 

i t necessary, as a measure of self preservation, 

to ~fford protection to this industry. 

Lega l protection to the farming industry 

Protection in the field of economics has, 

of necessity, had to be accomplished by legal means. 

Regula t ory boards have been established by statute 

f or t h e efficient (and sometimes inefficient) con­

trol of marke t ing and distribution of agricultural 

products . I n other spheres of law, too, many pri-

vi le ges a r e enjoyed by the farming industry which 

could not reasonably be extended to other industries. 

These as pects will be considered later in greater 

deta il. 

Scope of investigation : 

In subsequent chapters reference will be 

made t o t he particular common law concepts of 

p a r a t e exec u tie, insolvency, lease, 

surctys h i p , pledge, lien, possession and ownership. 

The relative a gricul tural le gislation affecting these 

concepts wi l l be examined in the light of t he rules 

relating to the interpretat ion of s t atu tes. The ex-

tent to which the legi s l ation has aff ected t h ose con­

cepts wi ll be gauged and from such study will be 

deduced/ ... 



4. 

deduced the reasons for the promulgation of the 

legislation, the object sought to be achieved 

there by, and whether or not that object is being 

achieved. 



CHAPrER II. 

THE CONCEPr OF PARATE EXECUTIE IN 
RELATION TO THE LAND BANK ACT, 1944 

( ACT NO. 13 OF 1944 ) AS AMENDED. 

Contents: What is parate executie; position under 

early Roman law; contractus fiduciae; 

position at the time of Justinian; pignus; 

actio quasi-Serviana; hypotheca; the right 

to sell under Roman law; position under 

Roman Dutch law; Voet; Groenewegen; Matthaeus; 

Grot ius; Van Leeuwen; Merula; Huber; Van 

der Keessel; Pothier; Bynkershoek; Van der 

Linden; case law; position in Transvaal, 

Orange Free State and Natal; immovables; 

movables; statutory provisions; parate 

executie under Land Bank Act; position under 

insolvency; solvent spouses; competent 

courts; effect of Farmers' Assistance Act; 

due notice of sale, liability for improvements; 

Morat orium Acts; methods of attachment; 

transfer in absence of title deeds; disposal 

of surplus proceeds of sale; limitation of 

bank's rights; charge loans; rights against 

co-operative organisations; seizure of pro­

perty hypothecated to t hird parties; sale of 

movables/ ... 



6. 

movables before immovables; strict inter­

pretation to be given; amendments to the 

Land Bank Act; Parliamentary debates; 

reasons for legislation. number of sales 

by the bank; summary and conclusions. 

Par ate Executie: 

The right of par ate e x e c u t i e 

may perhaps best be described as the right conferred 

by a greement or by operation of law or by custom on a 

pledgee or mortgagee enabling him to sell the hypothe­

cate d property, without judicial process, on default of 

the pledgor or mortgagor, as the case may be. 

We are here concerned with two opposing and 

contending principles of law. 

On the one hand there should be the utmost 

freedom of contract. A man should be held to his word 

and should not be heard to complain if the other party 

holds him to his bargain. 

On the other hand, no-one should be allowed 

t o t ake t he law into his own hands. This is based on 

groun ds of public policy and in protection of a debtor. 

Credit ors should seek the aid of the courts which 

socie ty has established and which it maintains. (1) 

!Tl' / ·..1. ne ... 

( ., ' .L I Nino Bonino vs. de Lange, 1906, T.S . 
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The history of the principle of parate 

executie reflects the struggle between these two 

tende ncies. 

Posit ion under early Roman law : 

Under early Roman law, a debt due by the 

debtor· to a creditor could be secured by a contractus 

fiducla~ whereby property given as security by the 

debtor was actually transferred to the creditor on 

the condition that it had to be re-transferred back 

to the debtor, if the debt was paid on or before due 

date. The cred:i.tor meanwhile became owner of the 

property, haTJ.ing the right to se 11, bequeath or other­

wise dispose of it, the debtor having only a personal 

right for return of the property if thus conveyed away 

by the ere di tor. This right was embraced in the 

actio fiduciae directa, a bonae fidei action. The 

debtor, therefore, lost his property if the creditor 

had already disposed of it. 

To agree that the creditor should not have 

the right to sell was ineffective, as the full pro­

perty in the thing so pledged had been made over to 

the creditor by mancipatio or injure cessio. 

Posit-ion at the ti:ne of Justinian 

The contractus fiduciae had be come obsolete 

long before the time of Justinian and in its place and 

in/ ... 



i.n r,ro"cect ion of t1'te deb tor, we fj_nd the p_ignus , 

in ts rms of whict the creditor was pl a ced in 

,ousess i on of the p~operty only , ownership there i n 

ror:1.cc: :Ln i::-1:': ver:::ted in the d ebt or, who thus retained 

At first , the cre ditor hs,d the ri1:;ht to 

~i th t te effluxion of time 

but i t often happen ed tbat neithe r the credito r 

wished to nttai n po Gseseion of the property, nor 

take po □ sescion of his tena nt's s t ock for ren t due 

eel~ ,...-'-1· ·r'-1, -'- e 1 
..J .1 0 V . , ~- L, / • • • 
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constitute secu.rity for rentals. By the actio 

guasi-serviana or hypothecaria this principle was 

extended to all cases where a debtor and a cre­

dit or had agreed that certain property would 

constitute the security, although possession 

thereof had not been given to the creditor. By 

th:ts informal agreement of hypotheca without de­

livery of possession, the creditor obtained a 

real right - a right in rem. 

The difference between the forms of 

pignus and hypotheca thus lay in the fact that 

for the former, possession was required whereas 

no possession was needed for the latter form of 

security. 

The right to sell under Roman law : 

Where the debtor consented at the time 

of a hypothecation or even afterwards to a sale 

by the creditor, or where they were silent as to 

s uch a sale taking place, the creditor had the 

right to sell, but the position was different 

wher-e there existed a spe c ific agreement that 

there should be no su ch sale, as is evident below. 

T / 
.1-n; ••• 
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In the Digest (1) it is stated :-

4. If the parties have come to an agreement as to 
the sale of the thing pledged, either at the 
first or subsequently, then not only is a sale 
valid, but the purchaser at once becomes owner 
of the thing. However, even where there has 
oe e n no agreement made about the sale of what 
is pledged, still the law in force is that a 
sale is allowable, provided there is no agree­
ment that it should not be allowable; but, if 
it was agreed that there should be no sale, then, 
if the creditor sells, he is liable to an action 
for theft, unless the debtor was three times 
called upon to pay, and he did not do it. 

5. This is the rule, whether the agreement was that 
there should be no sale at all, or something has 
been done in breach of the terms agreed to, 
either in reference to the amount, or a condition, 
or the place of sale. 

6. Should it be agreed that you are to be at liberty 
to sell the land which is pledged with you, still 
it does not follow that you can be compelled to 
sell, even though the person who gave you the 
pledge (qui pig nus de de r it) is 
insolvent, because the assurance in question was 
given for your own sake. However, Atilicinus 
holds that on special cause shown the creditor 
can be compelled to sell; suppose, he says, the 
amount owed is much less than the value of the 
thing pledged, and the latter can be sold just 
now for more than it would fetch later on. Still, 
the better rule would be that the person who gave 
the pledge should be able to sell it, and pay the 
debt when he has received the purchase money, it 
being understood that the creditor is compellable 
to allow the property pledged to be inspected, if 
it is movable, provided the debtor gives him a 
sufficient undertaking to save him harmless; the 
fa ct is that it would amount to cruelty that a 
creditor should be compelled to sell against his 
will. 

Justinian/ ... 

(1) D. XIII. 7. 4, 5 and 6 (Monro's translation). 



11. 

Justinian by his constitution, permitted 

the parties to fix the time, place and manner of sale 

at their pleasure. If there was no such special 

agreement, then the provisions of his constitution 

were to take effect, namely, that the thing might be 

sold after two years had elapsed from the time the 

creditor had given the debtor notice to pay. If no 

purchaser could be found, the creditor could petition 

the emperor, after the lapse of a further period of 

two years, to be declared the owner and the debtor had 

a further peri od of two years thereafter within which 

he might redeem the pledge. 

Position under Roman Dutch law 

So much for the Roman law. The Roman Dutch 

law on the subject is not by any means as consistent. 

Voe t s tat e s ( 1 ) : -

Now, although in our law par ate exec u tie 
without any form of legal action, has, on account of 
public utility, been adopted in various respects, for 
instance in regard to taxes and money payments due to 
the treasury, for the expenses necessary for the re­
pair of dykes, roads, mills and the like, in regard 
to the lighter fines for not promptly repairing 
country roads, anc. the like (van Leeuwen, cens. for., 
pt .2, bk.l, ch .33, num.32 and sqq.; Holl. Cons., 
pt . 3, vol.1, consil. 122; Papagaey of van Alphen, 
pt . l, tit. 32 in princ. ); and although in other 
places documents are in use which contain agreements 
f or par ate exec u tie, commonly styled 
g u a re n ti g i at a, so that a previous action 

at/ ... 

( 1) Voet. 42. 1. 48. (Krause's translation) 
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at law is not necessary at all, but a writ of exe­
cution is simply taken out without more ado, as 
is certain from what is stated by Joh. van Sande 
(decis. Frisic., bk. 1, tit.12, defin. 3; Merula, 
prax., bk.4, tit.100, ch.l); nevertheless with us 
it is n ot permitted to anyone to acquire for him­
self this right of par ate exec u tie 
by agreement (Appendix de$isionum post Holl. Cons., 
pt.3, vol.l, p.16 in the middle ) . In the place 
there of a clause consenting to judgment and volun­
t ary c ondemnation is rightly, according to our law, 
i n sert ed in documents; the effect of which is 
tha t the defendant, who is in default after one 
c ita t ion, is condemned, and suffers execution as 
the result thereof, just as if he had been con­
demned in a formal law suit, after a full hearing 
of t he case (Instruct. Curiae Holl. art. 118). 
And t his is in conformity with the Roman Civil 
law (D.42.1.26; D.10.3.21; see Voet, 4.8.31.) 

Voe t again states (1) :-

But whatever method or practice for the sale of a 
pledge has been introduced by municipal law or old 
established usage must be observed, and it cannot 
be departed from by private agreements of creditors 
and debtors, nor can the rule be altered. Conse­
quently, if it has ooen agreed that the creditor 
may s e ll the pledge without judicial process 
(aut o r it ate pr iv at a) nevertheless 
this can only be lawfully done by a sale by public 
a ucti on under a decree of the judge, whenever either 
t he de bt or refuses to alJ.ow the sale to be made, 
priva t ely a c cording to agreement, or it concerns 
other· h y p ot he cary ere di tors that no such sale shall 
be ma de . In fact, such creditors would not be 
depr i ved of their legal rights by a private sale, 
but either the sale would be invalid or the buyer 
would a cquire the property subject to its legal 
burde n . 

Groenewegen s t ates (2 ) , inter alia, that by 

the cust om t hen prevailing, private alienat ions of 

pledge d pr operty have fallen into disuse. 

Mat thaeus / . .. 

(1 ) v. 20 .5.6. 
(2) Ad . J . 2.8. 1 . 
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Mat t haeus states (1) - "By our laws such 

an agreement is of no effect 11
• 

Amone; writers who also declare an agreement 

for parate executie to be invalid are found - Grotius 

(2 ) , Van Leeuwen (3 ) and Merula (4). 

Among the later jurists who affirm the 

val i di ty of such an agreement for parate executie are 

su ch pr ominent writers as Huber (5) and Van der Keessel 

( 6 ) who s t ates -

Although a creditor cannot without the authority 
of a judge sell property mortgaged to him, whether 
generally or specially, yet there is nothing to 
pr event h is l agally selling a pledge delivered 
to him, where it was originally stipulated that 
he mi ght sell it. 

Van de r Keessel (7 ) states, too, that a 

s t ipulation permitting parate execution is not, ac­

cor ding t o Bynkershoek (Q .J.Priv. 2. 13), invalid. 

Van der Linden (8) states, inter alia, 

h oweve r, t hat it is most prudent before proceeding to 

the sale to obtain t he san ction of the court -

( l) 
( 2 ) 
(3) 

( 4 ) 

Tot her verk oopen van roerende goederen, tot pand 
t er minne gegeven (waar onder men ook gemeene 
Lands Obl igatien rekenen kan - v.d. Keessel, 

Thes. 480/ ... 

De Auct . 1. 3. 11. ( 5) Heed. Recht s. 2.48. 13. 
I :--i leydinge 2. 48. 41. ( 6) Thes. 439 (Lorenz' s 
Het Rooms ch Hollandsch trans l ation ) . 

Re cht. 5. 8. 3. ( 7) Thes. 480. 
Man i er van Procederen (8 ) Ins t . 1 . 12. c:::. 

Vo 

4. 100. 1. 10. 
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Thes . 480) , is almede een vonnis van den Rechter 
n oodi g (Grotius, Inleydinge 4. 48. 41), - ten 
dien opzi chte is egter de schuldeischer meestal 
gewoon, om bij de Beleeningsacten te bedingen, 
da t h i j , b i j wanbetaling, tot den verkoop van 
het beleende ge v olmagtigd zijn zal. Schoon 
di t be din g naar regten bestaanbaar is (D.13.7.4. ), 
hande l t ~ egter in dit geval voorzigtigst, ~, 
al vore n s tot den verkoon ~ te gaan, daar toe 
a uc t or isatie van den Rechter te verzoeken. 

In conclusion it is evident that the earlier 

wr i t e r s on the laws of Holland favour the view that an 

a greeme nt f or -oarate executie is invalid, for instance, 

Grotius, Van Leeuwen, Merula, Groenewegen, Van Alphen, 

Voe t, Matthaeus, Lijbre cht and Kersteman. 

The late r writers, howe ve r, declare such an 

a gr e ement to be va l id, such as Bynkershoek, Van der 

Ke es se l , Van de r Linden, Decker and Van Zutphen. Van 

de r Ke e ssel , f urthermore, limits this right to movables, 

as quoted s u pra. 

I t i s su bmi tted that the weight of authority 

i s a ga i nst upho l ding an a greement for parate executie 

a s far as Roman Dut ch law is c oncerned. Sir J .W. 

Wes s els (1) i s, howe ver, of the opinion that the ques­

tion st i ll be lon gs to the ju~ controversum. 

Cas e Law 

As t o our own South Afr ican law whe r e t he 

part i es hav e express ly agreed that the mortga ge e or 

p ledgee/ ... 

(1 ) His tor y of Roman Dutch law. 
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p le dgee may avail himself of parate executie there 

have been widely differing opinions. 

As early as 1893, De Villiers C.J. had 

stated (1) -

Su ch a thing as a mortgagee taking possession 
of the mortgaged property for the purpose of 
selling it is wholly unknown to our law and 
pract i ce, even as between the mortgagee and 
the mortgagor himself. The mortgagee can only 
realise his security by order of the Court and 
thr ough the medium of the Sheriff or other of­
ficer of the Court. 

On the other hand it was subsequently held 

to have been the established practice in the Orange 

Free State, Transvaal and Natal, at any rate, to up­

hold t he principle of parate executie and to recognise 

the pledgee's and the mortgagee's rights in that 

respect. (2 ) 

In Natal, these previous decisions were ap­

parent ly overlooked in a later case (3) which was 

de c ided t o the contrary. 

In the Transvaal it was later held (4) that 

where there existed a prior agreement of parate 

executie and the mortgagor subsequently objected to a 

sa le without recourse to Court, a judgment would be 

required/ ... 

(1) Whinney N.O. vs. Gardner N.O. 1893. 10.S.C. 341. 
(2 ) Van Wijk's Executor vs. Joubert. 1897. O.R. 360; 

Evans Estate vs. S.A. Breweries Ltd. 1901. N.L.R.22. 
(3 ) Gundelfinger vs. Drake & Co. 1 906. N.L.R. 27. 
(4 ) John vs. Trimble. 1902. T.H. 146. 



required if the circumstances were such as to be 

prejudicial to any other mortgage creditors. 

Immovable s o 

Although the trend of earlier decisions 

pointed to the conclusion that an agreement for 

parat e executie was valid in South Africa, it is 

subl:li tt.ed that t he ·weight of later authority is 

against upholding such an agree ment s s far as im-

mova ble prope rty is conc erned. Later decisi ons 

support this view (1) notwithstanding t he fact that 

in Natal th e court will authorise a mortgagee to 

sell by public auction on approved terms. (2) 

IViovables. 

An agreement of parate executie is ap-

parently valid in the case of movables. As far 

back as 1886 Sir J.C. Kotze in his translati on of 

Van Leeuvven' s Cor:-imentaries stated in a note -

( l} 

( 2) 

It is possible that in South Africa t he courts 
of l aw @Ey sancti~~ a private sale by a creditor 
of a chattel, e. g . a watch or a horse given in 
pledge , where such has been agreed upon; but, 
they will not favour such a practice and will 
certainly not extend it to immovable property 
or movable property of considerable value. 

In/ ..• 

John vs. Trimble 1902. T.H. 146 ; Israel vs. 
Solomon 1910. T.P.D. 1186; Douglas vs. 
Douglas ~ Parkins 1920. G. W.L. 117. 
Paruk vs. Glendale Estate Co. 1924. N.P.D.; 
Benson vs. Hirschhorn 19360 N.,P.D. 277. 
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In the Cape Province ( 1) it was he la. that 

an agreement of parate executie was valid in respect 

of movables delivered to a pledgee, but the pledgor 

is alway s fr ee to seek the protection of the Court, 

if he can show that the pledgee has effected the sale 

in a manner prejudicial to his rights. 

It is also the established custom for banks 

to s ell shares pledged to them in security for over­

drafts where clients have previously agreed to their 

doing so. In this way, property worth thousands of 

pmmds is s old almost daily. 

Reference may finally be made to a fairly 

re cent case (2) in which Ogilvie Thompson A.J. is 

reported to have stated :-

In the absence of an express agreement for parate 
executie, a pledgee is not under our law entitled 
to sell the pledged property without prior re­
course to the Court (Cape of Good Hope Bank vs. 
Melle 10 S.C. 280), and the Roman Dutch authorities 
cited by Wille , "Mortgage and Pledge". 

It is very e v ident that our law in regard 

to oarate executie is in need of clarification by an 

author i t a tive decision by the Appellate Division of 

the Supreme Court, but until such a decision is given, 

i t/ ... 

(1) Osry vs. Hirsch Loubser & Co. 1922. C.P.D. 547. 
(2 ) Mercantile Bank of India Lt d. & an o . vs . Davis 

1 94 7 . S . A. L. R • 72 3 . 
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it is s ubmi tted that the weight of authority is 

a gains t uph olding an agreement for parate executie 

a s fa r a s i mraovable property is concerned. That 

the l e g is l ature has deemed it necessary to make 

s pec ia l sta tutory provision to authorise the exercise 

of Dara t e e xecutie in certain circumstances, supports 

that v iew. As far as movable property is concerned, 

t he bet t e r v iew indicates that an agreement for 

Darate executie is valid in our South African law. 

S t a t u t ory Provisions: 

Vari ous statutory provisions have been en­

a cted f r om t ime t o time which have some bearing on 

t hi s part i cular conce pt and are of passing interest. 

By Se c tion 81 of Transvaal Ordinance 32 of 

1902, f or insta nce, h otelkeepers can sell out of hand 

property de p osited with them in security for de bt of 

board and lodging . 

By Trans va a l Ordinance 13 of 1894 pawnbrokers 

are pe r mi tted to sell out of hand articles not redeemed. 

Sec t ion 22 of Act 22 of 1916 also empowers 

the Ra i lway Administration to sell out of hand, g ood s 

on whic h i t h as a p le dge for frei ght expenses. 

Sect i on 83 of the Insolvency Ac t No . 24 of 

1936 , f urthe rmore, entitles a trustee of a n i n s olvent 

estate , in certain prescribed cir cumstan ces, to take 

p os s e ssion/ ... 
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possessi on of and realise property pledged to another. 

The pledgee's common law rights have thus been taken 

away . 

Land Bank Ji. ct , 1944 (No. 13 of 1944 ) as amended : 

Of much greater consequence are the drastic 

powers confe rred upon the Land Bank by section 55 of 

the L2.nd Bank Act No. 13 of 1944, which is a consoli­

dation of' all previous Land Bank le g islation. 

This institution was established in October, 

1912, t o assist the de velopment of the agricultural 

industry in the Uni on, inter alia, by granting loans 

to farmers anct to certain agricultural organisations. (1) 

Loans to farmers take the form of mortgage 

a dvances secured by first mortgage bonds (2) and the 

form of charge loans for the purpose of erecting fen­

cing , obtaining a supply of water, constructing dipping 

tanks and silos. (3) 

It is in section 55 of the Act, No. 13 of 1944, 

(formerly section 37 of Act No . 18 of 1912, as amended) 

iE which are found the bank's rights of parate executie 

as far as concerns individual farmer debtors. 

se ct ion reads as follows :-

This 

( l ) 
( 2) 
( 

<7 ) o , 

Sect ion 21 of Act 13 of 1944. 
Section 24 of Act 13 of 1944. 

55. (1)/ ... 

Sections 27 , 28, 29 and 30 of Act 13 of 1944. 
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55 . (1) If -

(a ) at any time any sum of money, whether 
principal or interest, due in respect of 
any advance made by the bank, be unpaid; 
or 

( b ) in the opinion of the board, any such ad­
vance has not been applied for the pur­
noses for which it was made or has not 
been carefully and economically expended; 
or 

(c) t he debtor become insolvent, or be sen­
tenced to imprisonment without the option 
of a fine, or assign his estate; or 

(d ) the security for the advance be declared 
exe c u t able by order of a competent court 
or be atta ched in pursuance of a judgment 
of any such court; or 

(e ) t he debtor being deceased, his estate is 
about to be administered under the provi­
s ions of sub-section (3) of section forty­
eight of the Administration of Estates Act, 
1913 (Ac t No. 24 of 1913), or has been 
sequestrated as insolvent; or 

(f ) a notice has been published with reference 
to the debtor under sub-section (1) of 
section ten of the Farmers' Assistance Act, 
1935 (Act No. 48 of 1935 ) ; or 

(g) the debtor, being a co-operative society, 
has been placed in liquidation or has, in 
the opinion of the board, ceased to carry 
on business, or the period of its estab­
lishment, if any, has expired; or 

(h ) there be a breach of any other condition of 
the advance; or 

(i ) the advance be not applied within such time 
as the board may consider reasonable to the 
purpose for which it was made , 

the board may proceed as in sub-se ct ion (2) pre­
scr i bed. 

(2 )/ ••• 
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(2 ) Whenever any circumstance mentioned in 
sub-section (1) arises, the board may -

(a ) refuse to pay any portion of the advance 
which has been approved, but not yet 
paid; 

(b) after demand by registered letter, ad­
dressed to the address of the debtor 
stated in the form of application for 
the advance, has been made for the re­
payment of the advance, and, if the land 
or other security is mortgaged to any 
person other than the bank, after due 
notice to the mortgagee, and without 
recou~se to a court of law, enter upon 
and take 2ossession of and sell by public 
auction, through an auctioneer or a sheriff 
or his deputy, whether or not such sheriff 
or deputy is a licensed auctioneer, the 
whole or an art of the se curi t for the 
advance, upon sue conditions as appear 
under all the circumstances to be just: 
Provided that -

(i) if the default be only in respect 
of the circumstances mentioned in 
paragraph (a) of sub-section (1), 
such seizure and the sale shall not 
take place until after the expiration 
of three months from the date on 
which payment was due of the sum of 
money in respect of which the default 
has occurred; 

(li) in the circumstances mentioned in 
paragraph (c), (d), (e) or (f) of 
sub-sect ion ( l), the board may so 
enter upon and take possession of 
and sell the whole or any part of 
such security as soon after the 
debtor's estate has been finally 
sequestrated or assigned, or the 
debtor has been sentenced, or the 
property has been declared executable 
or attached, or the debtor's estate 
is being administered under the pro­
visions of sub-section ( 3 ) of section 
forty-eight of the said Administration 

of I ... 
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of Estates Act, 1913, or a notice 
has been published with reference 
to the debtor under sub-secti.on (1) 
of section ten of the said Farmers' 
Assistance Act, 1935, as the board 
may deem expedient; 

( c ) transfer such land or other security to 
the purchaser and give a good and valid 
title thereto, notwithstanding that it 
may t~en by hypothecated or subject to 
a lien or charge in favour of some other 
person, and without production to the 
registrar of deeds of the title-deeds, 
provided it is certified that the board 
has been unable to obtain the same; and 

( d ) make an advance under the provisions of 
this Act, on such conditions as it may 
deem f it, t o the purchaser of such land 
or other security, for the purpose of 
defraying the whole or part of the pur­
chase price, notwithstanding that such 
advance may exceed the limits prescribed 
by section twenty-six: 

Provided that no such sale shall take place until 
the expiry of at least fourteen days from the 
date of a notiee in the Gazette and in some news­
paper circulating in the district, stating the 
date, hour and place, and the conditions of the 
sale. 

(3 ) No property mortgaged to the bank shall be 
s o ld in execution by a messenger of the court, 
or a sheriff, or the trustee of an insolvent es­
tate, or the assignee of an assigned estate, or 
the executor administering the estate of a de­
ceased person under the provisions of sub-section 
( 3,) of seetion forty-eight of the said Administra­
tion of Estates Act, 1913, or a liquidator or 
trustee elected or appointed under section fifteen 
or sixteen of the said Farmers' Assistance Act, 
1 935 , unless the bank agrees in writing to such 
s ale or has failed to sell such mortgaged pro­
perty within six months after receipt of a n otice 
from the messenger, sheriff, trustee of the in­
s olvent estate, assignee, exe cut or or l iquidator, 
or t he trustee so appointed, as the case may be, 

t o/ ... 
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t o the effect that the property mortgaged has 
been attached, or that the estate of the debtor 
has been finally sequestrated or assigned or 
is being administered under the aforesaid pro­
visions of the Administration of Estates Act, 
1913, or that a notice with reference to the 
debtor has been published under sub-section 
(1) of section ten of the said Farmers' Assis­
tance Act , 1935-.-

By virtue of the provisions of section 50 

of the Act, the conditions set out in the Second 

Schedule to the Act, are implied in every mortgage 

bond pass ed to secure an advance made by the bank. 

Among these conditions so implied in each bond, are:-

(6) That the power of sale and incidental 
powers in that behalf conferred upon the bank 
under the Land Bank Act, 1944, or any amendment 
thereof, shall be implied herein and that they 
may be exercised if and whenever the mortgagor 
makes default in the full and punctual payment 
of any instalment of interest or principal in 
accordance with the respective conditions for 
payment thereof herein contained, or if and 
whenever the mortgagor makes default in the 
faithful observance and performance of any 
other condition on his part herein contained 
or implied . 

(7} 'l'hat if and whenever the mortgagor makes 
any such default as in the past preceding con­
d ition mentioned , it shall be lawful for the 
banl<: to call up and compel payment of all prin­
cipal, interest and other moneys for the time 
being owing under this security, notwithstanding 
t l:a t the time or times hereinbeofre appointed 
f or the pay::nent there of, respectively, may not 
h a ve arrived . 

r'osit:L on under Insolvency. 

These r i ght s may be exercised even after the 

mortgagor's insolvency, as section 90 of the Insolvency 

Act/ ... 
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Act No . 24 of 1936, as amended, provides :-

'I'he prov isions of this Act shall not affect 
the prov:l.sions of any other law which confer 
powers and impose duties upon the Land and 
Agricultural Bank of South Africa ..• in rela­
ti::m to any property belonging to an insolvent 
estate . 

In cons ide ring details of the above legis­

lation an interesting point emerges from the provisions 

of section 55 (1 ) (c) of the Land Bank Act No. 13 of 

1944, as quoted above . This sub-section empowers the 

bank to exe rcise its powers of parate executie "if the 

debtor become insolventri . 

What of the posit ion where the spouse of a 

Land Bank debtor to whom the debtor is married out of 

community of property, bec omes insolvent. The bonded 

property of the sol vent spouse, who is the bank I s debt or, 

by law falls int o the insolvent estate until released 

therefrom by the trustee • + in ., erms of section 21 of the 

Insolvency Act No. 24 of 1936. 

When such property has been released the 

posit i on is clear, as also while the burdened property 

is only provisionally vested in the trustee pending 

re lease . 

If, hmve ve r, the Bank's security is n ot re­

leased, the n the question arises as to whether the bank 

can in law exercise its rights of parate executie in 

res pect of the particu l ar property which then forms 

part/ ... 
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part of t he insolvent estate of a person who is not 

the ba nk ' s de btor. In other words, can the insolvent 

es tate be de eme d to have become the bank's debtor by 

a pr oces s of s t atutory substitution effected under the 

prov i si ons of the Insolvency Act? 

The Land Bank Act speaks only of the II debt or" 

be ~oming ins ol vent and omits any reference to his or 

he r " sp ous e". A presumption exists to the effect that, 

unles s t he con t rary is c lear, a statute fuust be inter­

pre t e d s o as to l mp ose t he least possible burden on the 

person af fect ➔ d s o a s n ot to take away nor encroach on 

. . { 1 ). t1i s r i ght s . , _ 

Howe v e r, t he trustee in the insolvent estate 

in tak ing over t he p roperty of the solvent spouse (the 

bank ' s debt or ) must assume not only benefits but also 

all the en cumbrances attaching to t he property, namely, 

i ts bon d . It is a conditi on of the bond of the solvent 

spouse tha t the bank may exer c ise its right of 12.arate 

exe cutie i n g i v en c ircums tances and thu s the insolvent 

estate wou ld a l so be bound the re by . 

It may a l so be argue d with some weight that , 

i n de c lar ing the ins o l vency of the debtor as a ground 

f or s umma r y rec overy by the bank, the le g isla ture was 

not/ ... 

(1 ) Prin cipa l Immi gration Office r v s. 3hula 1 931. A.D. 
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not so mu ch concerned with the stat,rn of the debtor, 

but rather with the fact that the encumbered property 

was likely to be subjected to administration in insol­

vency involving costs. 

Finally , t h e provisions of the Insolvency 

Ac t are general, while those of the Land Bank Act are 

s pe c ia l "generalia specialibus non derogant". 

It is a paramount and golden rule of inter-

pretati on of s t atut es that regard must be had to the 

intention of the legisla ture as a whole, which must 

be gleaned~ v isceribus actus. (1). The sounder 

view appears, therefore , to be that where the property 

of tha solvent spouse finally vests in the insolvent 

estate, then the e vil contemplated in section 55 of 

the Land Bank Act a:ris es because, in relation to the 

mort ga ged prope r ty itself, the incidents of insolvency 

intervene and the bank may, as a consequence, use its 

p owers of parate executie. 

Compet~nt Courts. 

Se c tion 55 (1) ( d ) speaks of the security 

fo r the adv ance being declared executable by order of 

a compe t ent court or being attached in pursuance of a 

j udgment of any such court. As a matter of interest 

the/ ... 

( 1) Farrar s I Est . vs. Commissioner of .:T.n l and Reve nue 
1926 . T.P.D. 
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the compe t ent court here in referred to, has been held 

to include a magistrate's court and is not restricted 

to a supreme court only, as was originally considered 

to be the case . ( 1) 

Position in relation to the Farmers' Assistance Act, 
1935 [Act No. 48 of 1935). 

Section 55 (1) (:f) provides that the bank 

may exercise its rights of parate executie whenever a 

notice has been pti.blished with reference to its debtor, 

under sub-section (1) of section ten of the Farmers' 

Assistance Act No. 48 of 1935 . 

This Act, which will be examined more fully 

later on, provides briefly for calling of a meeting of 

a farmer 1 s creditors in certain circumstances for the 

purpose of arriving at a solution of his difficulties 

or effe c ting a possible compromise in respect of his 

debts under sect.ion 12 of that Act. Provision is also 

made under section 16 of that Act for the farmer's es­

t ate to be administered as insolvent. 

By reason of the fact that the Land Bank Act 

is later in time, the provisions of section 55 (1) (f) 

would override the provisions of the earlier 1935 

Farmers' Assistance Act, in so far as there is any 

inconsistency between these statutes. 

I t/ ... 

(1) Daniels & Smit vs . Pienaar 1942. O. P .D. 
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It a p pears therefore that the Land Bank 

does not lose i t s rights of parate executie by ab­

staining from t aking part in any proceedings under 

the Farmers' Ass istance Act. 

On the contrary, it is the very existence 

of the circumstances as envisaged by the latter .Act 

whi c h give s rise to the bank's right of parate executie. 

It i s submitted, too, that a compromise to 

whi ch the bank is not a party , would also not affect 

the bank 1 s ri ghts . Even whe r e the bank takes no steps 

at all and remai n s si l ent, such inactivity would not 

then amount to a tacit consent as there is no duty upon 

the bank to speak. 

Regard being had to the aforegoing provisions 

relating to solvent spouses of insolvent persons, it is 

submitted furthermore, that, by analogy, where the 

bank's debt or .is the solvent spouse of a person, mar­

ried ou t of community of property, and the latter's 

estat e is being administered under section 15 of the 

Farmers' Assistance Act No. 48 of 1935 as insolvent, 

then the bank's rights of parate executie under section 

55 of its own Act would also arise. 

Due Notice of Sa l e. 

Before proceeding with a sale, the bank must 

publish details thereof in the Government Gazette a nd 

in/ .. . 
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. in a newspaper c ircu l ating in the district in which 

the property is situated. 

Such a Gazette notice wou ld normally con­

stitute n otice to the world, but it is submitted that 

the bank wi t h its special ri ghts should not be allowed 

to ride rough-s hod over the rights of interested third 

parties such as fidei-commissaries and usufructuaries. 

Specia l notice should be give n to such parties, if at 

all legally possible, as the courts may possibly in­

sist on their being g iven ample opportunity of protec­

ting their rights i ndependent of the hurly-burly of a 

b ~ • ,.. • ( l ' pu 1.1 c au c ._, l on . . 1 

Liability for Improvements. 

The bank, in the exercise of its drastic 

powers, would a lso be well advised to protect itself 

by announcing at the sale that it has no knowledge of 

any claims in respect of impr ovements or liens by 

others over burdene d property for fencing, piping, 

etc . supplied . In the c ase of an ordinary sale in 

execution followi ng a judgment, such other interested 

parties would ha ve had an opportunity of putting for­

ward their c laims, but not where the bank steps in and 

se l ls without recourse to a court of law. 

Moratorium Acts/ ... 

(1) Fick vs . Fourie. 1934. E.D.L.D. 152; Land Bank 
vs . Schoeman . 1942. T.P.D. 
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Mora torium Acts 

Upon t he happening of any of the events 

specified in section 55 (1) (a) to (i), the bank may, 

after completing the prescribed formalities, "without 

recourse to a court of law, enter upon and take pos-

session o:f" the security. This right of parate 

exe cut:Le does not appear to be a "civil legal remedy" 

for the purposes of t he Moratorium Acts which prevent 

the exerc ise of "a ll civil legal remedies whatsoever," 

during times of war. 

Although the general tendency is to interpret 

the latter phrase extensively, so as to prevent a per-

son on active service being worried with legal pro­

ceedings (1) the bank's ri ghts of parate executie are 

more in the nature of "self-help", as was held to be 

the case where a landlord detains invecta et illata 

under his lien . ( 2) 

Although sale by the bank has some of the 

a ttribu tes of a judi cial sale it is certainly not a 

judic ial sale. It is submitted, therefore, that the 

bank's rights of parate executie are not hit by t he 

Mor at orium Acts. 

Methods/ ... 

(1) Lloyd vs . Horn . 1915. C.P.D. 136 . 
(2) Olivier and Havenga vs. Moyes. 1916. O.P.D. 
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Method s of attachment : 

Altho1.1gh the Act, as such, does not specify 

the manner in which the bank is to enter upon and take 

possession of the security, the bank should certainly 

attach inunovable property by means of a notice to all 

interested parties, including the Registrar of Deeds. 

The ban~ is not required to follow the formal procedure 

of a sheriff or messenger of the court in making an 

a ttachment , but would be strongly advised to follow 

such procedure as closely as possible so as to make 

its attachment effective. For instance, movables 

ought to be physically attached and be placed under 

control of the bank. The power to enter and take 

possession exists so as to enable the sale by public 

auction to be effectively carried out and to legalise 

what would otherwise be an act of trespass on the part 

of the bank. 

Transfer in absence of Title Deeds 

After having sold the attached security, 

section 55 (2) (c) provides that where the board of 

the bank is unable to obtain the relative title deeds, 

the b oard may transfer the land or other security to 

the p u rchaser and give him a valid title thereto not­

withs t anding that the land or other security may be 

hypothecate_3 or be subject to a lien or charge in 

favou r of some other person. 
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Thi s is i ndee d a drastic provision. WheJ>e 

rates are owing to a rating body, that body can 

u s ually prevent t rans fer of f ixed property until t he 

rates are l i quidated in f ull. I t seems, however, 

t ha t the bank can ove rr i de a ny such restraint against 

t ransfer in terms of the provisions of section 55 (2 ) 

(c) o.f its Act . 

Dlsposal of Surp lus Procee ds of Sale 

The Act , i n s e ction 5 6 , s pe c ifically names 

the par t i es to whom surplus proce eds of sale must be 

pai d . Rating a uthori t i es are n ot mentioned therein. 

I t could ha rdly h a ve bee n the intention of the le g is­

lature to prefer the debtor or h i s creditors to a 

rating body , a s f a r as s u r p l u s procee ds of the sale 

a r e con ce r ned . I t would seem advisable, therefore, 

to cla rify thi s matter by an a mendment to t he Act 

whereby r ating a uthorit i e s would be affor ded a pre­

ference over the surplus p rocee ds t hus imp lementing 

their prese n t s ta t ut ory p owers under which the trans­

fer of property is prohibi t ed unt il rates have been 

paid . 

On the t op i c of the dis p osal of surplus pro ­

ceeds of a sale, section 5 6 of t he Act specif i cally 

mentions payme n t bein g made t o a sheriff, but excludes 

mention of a messe n ge r of the court . In view of the 

decision/ ... 
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dec isi on as to what c ons t itutes a compe t ent c ourt 

envisage d in the Act ( 1 ) a further le gislative amend­

ment to th i s s e ct i on is required to clarify the posi­

tion where a sa l e tak es p lace by reason of a messenger ' s 

attachment a n d s u r plus p r ocee ds result. To whom must 

the s urp l us be pai d? 

Limitation of t he Ba nk's Ri ghts 

Se c t i on 55 ( 3 ) of t he Act prevents a messen­

ger, sher i ff , trus tee, assignee , executor and a liqui­

dator from selling property bonde d to the bank, for 

six months af t er serv ing a notice of attacb~>nent on the 

bank, un l ess the ban k agre e s in writing to a sale. 

This sub-sect i on was apparently enacted so 

as t o give tr~e ba nk an op p0r t uni ty of rehabilitating 

its debtor a n d thus a voi d tak ing the ultimate step of 

se l ling . If the bank h as fa ile d to se ll within that 

peri od, the messe n ger , she riff, and othe rs named above, 

may d o so . 

I t may be con tended tha t t he bank shoula. be 

he l d automatica lly to h a ve los t for all time its ri ght 

of :e_ara t e e xe cutie after the l a pse of six mont hs from 

the dat e of receipt of the not i ce of a t ta cbme nt men ­

t i on ed . 

In/ . .. 

(1) Daniels vs . Smi t a n d Pi e n aar , supra . 
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In support of such a contention, may be ad­

vanced the ar gument t h at the right of parate executie 

is a s pe cial one which makes inroads into accepted 

cormnon l aw princ iples and should therefore be restric-

tively interpreted. There is also a rebuttable pre-

sump t i on in law that a statute does not intend to 

alter the common law more than is necessary. (1) A 

statute should, therefore, be interpreted so as to 

c onform to existing law as far as p ossible, unless, 

of c ourse, the contrary is p lainly intended. It would 

not be out o f place to reiterate here that our com..111on 

law is not ahva y s clear on the matter of parate executie. 

Van den Heever, ,T. is reported to have stated:- (2) 

The bank, as a creditor, i s .favoured above the 
general c oncourse of a debtor's creditors and 
it is entitled to its p ound of flesh but not 
to one drop of blood in a ddition. 

The learned judge then refers to the -

Code 2 . 3.39 : Omnes li centlam habent his quae pro 
se introducta sunt renunciare; 

and to the 

Digest 4 . 4 .41 : Unicuique licet contemnere haec, 
quae prose introducta s unt ; 

drawi ng t he conclusion therefrom that the Land Bank must 

be takAn to have lost its privileges through remissness 

i.n/ ... 

(1) J ohanne sburg Municipality vs . Cohen 1 s Trustees . 1909. 
T . S . 

( 2 ) Danie ls vs. Smit and Pienaar, s u2ra . 
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in not selling within the period of six months en­

visaged in section 55 (3) of the Act. 

Wit h due deference to the learned judge, 

i t i s submitted that the legislature did not intend 

the bank to lose its special powers of parate executie 

for a l l time in relation to its security, if it failed 

to e xercise those powers within the prescribed period. 

It is one of the prime rules of interpreta­

tion that where the words of a statute are plain, they 

mu.st b e given their li tera 1, simple meaning with out im­

porti n g any other words unless from the intention of 

t ~e l e g islature it is quite clear, manifestum, that the 

l itera l meaning may be departed from (1). 

The view which seems to be more consistent 

wit:1 t he wording of the Act is that the bank loses its 

pr i v ilege (other than by consent) only when two factors 

a r e present, namely, the six mont hs' time period must 

h a ve elapsed and the judgment creditor, trustee, exe­

cutor, etc. as the case may be, must have taken steps 

to sell. 

Where, therefore, such creditor, trustee, 

e xe cu tor, etc., never takes any action to se l l and 

r emains dormant, then it seems that the bank's rights 

or/ ... 

(1 ) Dadoo Ltd. and oths. vs. Krugersdorp Municipal 
C oun c i 1. 19 2 0 . A . D . 
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of parate e.xecutie remain in force until such time 

as action is t aken by such judgment creditor or other 

party, as the case may be. 

Se et :ton 55 (3) is addressed to the judgment 

credit or , trustee, e t c., and nowhere in the whole Act 

c8.n a reference be found to the automatic cessation of 

tc-1e bank's rights by the mere effluxion of time. 

All that section 55 (3) does is to allow the 

bank a preferent period in which to act, after the ex­

piry of which all parties are free to act, if they 

want t~, and the dev.i 1 take the hindmost. The bank 

is, in any event , fully se cured under its first mort­

ga ge bond even though an interested thir d party may 

execute a ga inst the security. 

The ratio for t h e judgment in Daniel's case, 

~a, was obviously the fact that the judgment credi­

tor had then i n fact a pp lied to have the security sold 

and by s-:.lch act h ad put an end to the bank's rights. 

Had he never taken that action, it is submitted that 

the bank could of its own accord have seized and sold 

the se curity. 

Parate Executie and Charge Loans. 

It is also very doubtful as to whether the 

bank's rights of parate executie extend to the recove ry 

of s o - called "charge " loans for fencing and the · like, 

., . , I wnicn ... 
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whi ch are noted against t he title deeds of the rela­

tive property under the provisions of section 3 of 

Act No . 20 of 1911 read in conjunction with the Land 

Bank Act . 

The noting of the charge against the title 

d(,ed s and the :Jrohibition against transfer constit:1tes 

t he s e curity - not the land itself- the nature of 

s uch a prohibition being to constitute "something not 

wholly in the nature of a lien or a hypothec, but sui 

t: eneris" per Curlewis J. ( 1) while the creation of a 

charge corrs sponds to a legal hypothec. 

The hypothec and prohibition against transfer 

constitute passive remedies ava i lable in a concursus 

credi to rum and are anala gous in effect to a l 1c?gal 

hypo thec or a jus retentionis. 

Section 55 of the Land Bank Act contains 

drastic remedies and it might well be straining the 

language of it to include charge loans t herein - as 

it is a trite canon of construction that privileges 

are to be interpreted r estrictively - rrivilegia sun~ 

strictissimae interpretationis. 

Position/ ••• 

(1) Cohen's Trustees vs. Johannesbur g Munici pali t y. 
1909. T.H. at page 137. 
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Position of Co-operative Organisations to which loans 
are grante d 

Th e bank's rights of parate executie certainly 

do n ot end with the selling of the farm of an individual 

fa rme r. Not by any means. 

Loans may also be made by the bank to co-

overat i Ye s ocieties and companies, as defined in the 

Act. (1 ) 

Upon ri e f ault, the bank may seize and se 11 a 

co - ope rat i ve society's burdened property in terms of 

section 5 5 of the .A ct, as dealt with above, but it may 

a 1s o , e j _ ther be fore or after such a sale, frame a plan 

of' con tr i bu t i on apportioning the debt among members. (2) 

Af t er publication of the plan in the Government 

Gazette , the b oard may, under the provisions of section 

61 (2) of t he Act :-

..... without recourse to any court of law, 
se :i. ze and se 11 through the sheriff or messenger, 
a s t he case may be (as it is hereby authorised 
to do) , so much of the property and effects of 
each of the defaulting persons, as may be neces­
s ary to meet the liability of that person as 
shown in the plan of contribution, together with 
a n y costs that may be incurred by the bank in 
conne c tion with such seizure and sale. 

St::.b-se c t i on/ ... 

(1) Sec t i ons 2 and 35, Act No. 13 of 1944. 
(2 ) Section 61 (1), Act No. 13 of 1944. 
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Sub-section (7) of the same section 61 

provides furthermore :-

(7) The board in having recourse to the 
remedies provided by this section shall in 
e vers case sell as aforesaid movable property 
before sellin~ immovable pronert , and the 
provisions of paragraph c of sub-section 
(2 ) of section fifty-five shall apply to any 
immovable property so sold. 

3ut the plot thickens. The provisions of 

sec t :. ;_in 52 (l) and (2 ) prov"ide, in addition :-

62. ( l) In the event of the board de c:i ding 
to exer c ise the remedies conferred upon it 
by sect ions fifty-five and sixty-one, in 
.respect of' an advance made to a co-operative 
society , the b oard may, in addition to the 
saic remedies, without recourse to a court 
of law enter upon and take possession of and 
sell by public auction, after advertisement, 
the whole or any part of the assets of the 
soc iety even if they are no~ specially hy­
p othecated to the bank. 

(2 ) If any such assets are immovable 
property , the prov :ts ions of paragraph ( c) of 
sub-section (2) of section fifty-five shall 
be applicable thereto. 

As section 55 of the Land Bank Act does not 

1rcch~ de a reference to co-operative companies, recourse 

mus t be had to sect i on 63 for the bank's special reme­

dj_e s for the recovery of loans granted to companies in 

contradis t inction to societies. 

Here a gain we f1nd similar drastic remedies 

available to the bank. 

In these instances, upon default of the com­

pany or upon the happening of othe r prescribed events -
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63. ( 1) ..... the board may, after giving 
seven days notice by registered letter, ad­
dressed. to the secretary of the company at 
t:_,1e address recorded in the bank 1s books, 
and after due notice to the mortgagees, 
without recourse to a court of law, seize 
and sell, either by public auction or by 
private treaty, any or all of the company's 
assets which have been specially mortgaged 
to the ·ba.nk, ..... 

(2) If any person whose liability to 
nay any subscribed but unpaid capital or any 
~o;tin.~ent liability attaching to shares, has 
accrued in terms of the company's memorandum, 
if any, and articles of association or regu­
lations, fails, upon written demand being 
made by the board, to pay such amount within 
seven days after the date of the demand, the 
board may, after notice to the mortgagees and 
without recourse to a court of law, seize and 
se ll through the sheriff so much of the immo­
vable or movable property of such person as 
~appear to be necessary to make good the 
amount including the costs incurred by such 
seiz ure and sale. 

(3) The board in having recourse to the 
rei"l'!edies provided by this section, shall, i:t2 
every case , s ell as aforesaid movable property 
before sellina immovable ro erty, and the 
provisions of paragraph c . of sub-section (2) 
of section fifty-five and the proviso to that 
stib-section shall apply to any imrn.ovable pro­
perty so sold: Provided that, if any property 
so sold is not specially hypothecated to the 
bank, but is specially hypothecated to some 
other person, or is subject in favour of some 
other person to a hypothecation of a date 
prior to any hypothecation in favour of the 
bank, the board shall pay to such person the 
proceeds of such sale (after deducting any 
costs incurred by the bank in connection there­
with) or so much thereof as may be owing to 
that person under the deed of hypothecation. 

rp' I _.oese/ ... 
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These powers of narate executie are indeed 

very drastic and one wonders whether any one creditor 

should have been armed with so many weapons. 

F or a creditor to be empowered to exercise 

his right s of :e..arate executie in respect of property 

bonded to himself may perhaps be justified in very 

special circunstances, but to allow him to seize and 

sell, without recourse to a court of law, property not 

bond~d to h:Lm but wh ich is specially hypothecated to 

anothe~, is quite forei gn to our accepted tenets of 

cornmon law . 

SaJ.e of Movables before Immovables. 

It is noteworthy, too, that where the bank 

has been g iven the power to execute against property 

n ot hypothecated to it, it must sell movables before 

s e11 ing immovables, vide secti ons 61 (7) and 63 (3) of 

the Act . 

VJas thi s enacted as lip service to the or­

dinary common law and s tatut ory procedure of usually 

execut ing agai nst movables first , or can it be ascribed 

to bad draftsmanship? Wha t of the position whe r e the 

bank has b onde d the immova ble property of a co-operative 

company in security for a loan granted to it? 

vVhen recovering under the prov isions of sec ­

tion 63 of the Act, the bank is oblig~g by the section 

to/ ... 
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to excuss movables .first before excussing the immo-

vable pr_ope rty bonded to it as securitY._! Surely 

thi s pos it ion was not intended by the legislature. 

It affor ds a cre ditor a certain security and then 

compels him f irst to excuss something else. 

Strict Interpre tation. 

It is obvious that the very strictest in­

terpret a tion vd ll be g iven to these provisions by a 

court , a ffor ding to t he bank its exact pound of flesh 

a n d n ot one drop of blood in addition - per Van den 

Heever, J . in Daniels case, supra. 

From a reading of t h e various provisions 

quoted above , r e lating to the recovery of loans to 

individual f &.r mers _, co-operative societies and com­

pani es , l t is c lear th.a t section 55 of the Land Bank 

Act (recove r y of l oans to indivi duals ) is much more 

compr ehensive and exact in its wording than the provi­

sions relating t o the recovery of co-operative debts. 

Experience has apparently shown up defects 

in sect i on 55 wh ich have been remedied from time to 

time . I n f act, amendments to that section have been 

made on n o l es s t h an four occasi ons, namely, by Ac t No . 

30 of 1916, Act No. 36 of 1921, Act No . 32 of 1 924 an d 

Act No . 58 of 1934 (all consolidat e d in Act No . 13 of 

1944) . 

On/ ... 
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On the other hand, the bank has had very 

litt le, if any, occasion to seize and sell co-operative 

property (1) with the result that obvious defects in 

the le gislation remain unaltered. 

Although reference to Parliamentary debates 

is n ot permissible in determining the intention of the 

l e g i sla t ure (2) a reading of the Assembly Debates of 

t 11e 2 2nd M"ay, 1912, during the committee stage of the 

La?:d 3ank bill reveals that the bank was apparently 

r: :t.ven powers of narate executie for the following 

:.>e as :ms, namely : -

( l} t c enable the bank, by means of the threat 

of seizing and se l lin g within six months, 

to bring pressure to bear upon the farmer ­

debtor to pay his other judgment creditors 

and thus to have them uplift their attach ­

ments, thereby obviating an ultimate sale 

and assisting in his rehabilitation; 

(2) to save the farmer the costs of levying of 

execu~ion on a judgment of the court in the 

ne>rmal way; 

(1 ) Land Bank Annual Reports from 1912. 
(2) Mathiba vs. Maschke. 1920. A.D. 

( 3 )/ ... 
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(3) ultimately to safeguard the taxpayers' moneys 

as State funds are voted to the bank by :Par­

liament each year for loans to farmers. 

Number of Sales bv the Bank 

A scrutiny of the bank's annual reports shows 

that the se wide powers have, in fact, been used very 

Of the 103,076 b onds registered during the 

hn n}: 1 s existence since 1912, the bank has had to seiz.e 

'.3.r:d s e 11 the security in 1,682 instances only, for the 

following reasons : -

Reason: Number of Sales : 

Accumulated arrears and bad 
fin ancial position of debtors 

Debtors having given up farming 
and having requested that their 
fa rms be sold 

Debtors insolvent 

In8olvent deceased estates 

Other judgment creditors' 
at ta r-1:-' ... ments 

De btor s' estates administered 
under the Farmers' Assistance Act -

TOTAL 

508 

469 

414 

156 

80 

55 

1682 
= 

This consti tutes 11% only of the 103,076 

bonds registered. (1) 

Summary/ ... 

(1 ) Annual Report 1954 . 
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Summary and Conclusions. 

Although under early Roman law the creditor 

had tne definite right to sell the security on default 

o! the debtor, the creditor, at the time of Justinian, 

could only exercise such a right of sale without judi­

cial process, if the debtor had, at the time of the 

hy9othecat ion or subsequently, agreed t o such sale; 

ru.:rthermore this right was not confined solely to 

mo•;ah1es. 

The weight of a 1.lthority on Roman Dutch law, 

en ths other h an d , is against the upho ldine; of an 

a greement for narate ~ -~tie, but there is no doubt 

t~at the pr inciple has come to be recognised as part 

of our South African law, as far as movable property 

is concerned. In English law such a sale is lawful 

i n respect both of pawns or pledges and of mortgages. (1) 

To sanction such a sale of immovable property, 

the legislature has thus deemed it necessary to enact 

special. legislation as in the case of the Land Bank. 

Although the motive for such legislation may 

we 11 be laudable, as, for instance, the protection of 

State moneys lent to the bank and the saving to the 

de btor of the cost of legal process, it is submitted 

that/ ... 

(1) Halsbury's Laws of England, Vols . 21 & 22 . 
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that the wide powers so given are quite out of pro­

portion to the object sought to be achieved thereby. 

The bank may only advance moneys to a far­

mer against first mortgage of immovable property and 

th8n only up to two-thirds of the bank's valuation of 

the security. (1) 

the risk of loss. 

This in itself greatly minimises 

If the bank were a second bond-

holde r one could more easily visualise circumstances 

where quick action would be necessary to safeguard its 

interes ts, e.g. where the margin of security was small 

and the property was being neglected and was rapidly 

deteriorating in value. 

It is submitted furthermore that in most of 

the circumstances contemplated in section 55 (1) of 

the Act, as in insolvency, attachment by a second bond­

holder or estate cases, the protection and secured 

rights given to a first bondholder by existing legis­

l a t i on , are in themselves adequate without the need 

for investing the bank with special powers of parate 

exocut.ie in those instances, powers which even allow 

it to ride roughshod over the rights of the holder of 

a pr ior lien or charge over the property so sold. (2) 

It/ ... 

(1) Section 26. Act No. 13 of 1944 . 
(2) Section 55 (2) (c), Act No . 13 of 1944, supra. 
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I t is, however, in the realm of the finan­

cing of' co- operative soc.ieties and companies that we 

fi n d e ven greater drastic powers which cut right across 

the common l aw ri ghts of third parties. 

Before excusslng the assets of a co-operative 

society to which a loan has been made, the bank may, 

in t e r ms of s e ct ion 61 of t h e Act , seize and sell with ­

out re r:: cnirse to a court of law, the members I property 

and e f fects wh i ch are not bonded or hypothecated to it. 

'I'he ba n k ma y so sell in terms of section 62 of the Act, 

t he s ociety 1 s assets, too, even though they are not 

~pe_c::Jally hvpot hecated to the bank. 

I n t he case of recovery of a loan made to a 

co- opera~ i ve company, the bank may, in terms of section 

63 of t h e Act , seiz.e and sell without recourse to a 

court , the mov able and imJnova ble property of members 

in or de r t o meet their liability for unpaid capital 

on subs cri bed shares, even though such property is not 

hv pothecated or bonded to the bank. 
~-

T o afford a privile ged creditor the ri ght of 

pa rat e executie may be justified in special circumstances, 

but it is submitted that the drastic powers mentioned 

above are hardly necessary and are indeed qu i te f or e i gn 

t o our a ccepted concepts in common l aw. 

Th e Act, too, c ontains ce r ta i n defects wh i c h 

g ive one the impression of pat chwork leg i slati on. 

F or / ... 



Foy- i ns t. once , nrov:i. ~_;j_o :1 should 1.) 8 ,::ade in 

sectL:; n 5:~ for t ;::c d:L.:.,;.:, o s a1 of surplus proceeds of 

rL ,~;hts in t he, circ ·J.mstonces cont emplat ed in se ction 

'fhe can:~ , too , i n recoverin2 a de bt fr-0 1:1 a 

fin~ ltself bei n~ 

ris e to cr5.t:Lc i. s :J lonr a r o . 



CHAPTER III. 

TES CONCZiT OF INSOLVENCY IN HELATION 
TO THE FARMERS I ASSISTANCE ACT, 1935, 

(ACT NO. 48 OF 1935) AS AMENDED. 

Contents : •'.)b je ct of the Farmer·s I Assistance Act; 0on­

cept of insolvency; insolvency under Homan 

1aw ; mj_ssio in possessionem and bonorum 

emntio : bonorum distractio; cessio bonorum; 
--✓ 
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Roman Dutch law ; cessio bonorum and brieven 

van cessie; bankrupts_; desolate boedelkamers 

ancl snecia1 ordinances; immi.ssio in poss~-

s ·l on~; atterminatie or respijt; inductie 

and moratori.i.;.m; ordinance s in the Netherlands; 

early Cape law; other subsequent legislation ; 

need for adequate measures of relief; Farmers' 

Assistance Act; Farmers' Assistance Board; 

farmers el:i.gible for assistance; certificates 

and their effect; meetin g of creditors to 

consider board's proposals ; extension of time; 

effect of notice of meeting; procedure at 

meeting; rejection of compromise; acceptance 

of cor.:!promise; dlscharge from liability; pas­

sing of ownership ; dea.linr:;s with property; 

interpretation of Act; summary and conclusions. 
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C,r_Ll~gt of the Farmers' Assistance Act , 1935 : 

The Farmers' Assistance Act (Act No . 48 of 

1S·35) was prcmu1.,sated 1n 1935 to enable the fa r ming 

co:r:1rr1u:n:t. ty to weather the st orm of the world - wide 

ecc,nomic depression of the e arly thirties by gra nt i ng 

f1-,rms rs re spite from their d.ebts or even total es cape 

f rom liability altogether . It allows a farmer who 

J.S v irtuaJ..ly in ins oJ.vsnt ci.rcumstan~e s, to c o:me to 

R7 arrangeme nt with his cre ditors and tlrus relieve 

hi!cself of f l-1.rther> liability without s uffering an y of 

the disabilities of an ordinary insolven t . H ,,e may, 

for instance, be grnnts d extension for pa·yment of bis 

:-:lebts , he may etfect a compromise with h is credit ors 

or he may ele 1; t to ha ve his estate sequestrated jn 

the ordinary way. 

It is in the li fht of the whole concept of 

insolvency as i.t exists in South A:'r:ic.a, i n which the 

'.''armers I As sistance t;ct must be exar:lined in order to 

gauge its effect :ln relation to eommon law principles . 

Concept ~f Insolvenc ~ : 

T'::.e procedure in .insolvency in South Africa 

a n d t he d isa bilities of an insolvent are now .f'or the 

most part re gulated by statute (1) but there are a 

(1) InsoJ.vency Act No . 24 of 192)6 as amended . 
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great many questions relating to insolvency for which 

our Insolvency Act (1) and the previous laws in force 

in the Provinces, Colonies and Republics of South 

Africa made no provision. These questions fall to 

be dec ided in accordance with the common law which is 

to be found in the works of various writers like 

Grot ius, Voet, Van Leeuwen, Van der Keessel, Van der 

Linde n and Bynkershoek. 

Ir.!so1.vency under Roman Law - Manus Injectio : 

The concept of insolvency is one which has 

grown and developed over many centuries. A little 

more than two thousand years ago a person's creditors 

e njoyed the option, in the event of non-payment of 

de bts, of selling the debtor into slavery or even of 

cutting his body into pieces. (2) Though the latter 

right may perhaps not have been practised in fact, the 

alternative and almost equally severe course of selling 

the debtor into slavery was undoubtedly adopted. 

The sale of a debtor into slavery was ap­

parently prohibited by the Lex Poetelia (3) but in 

l ater times a debtor could be imprisoned for debt in a 

public/ ... 

(1) 
( 2 ) 

( 3) 

Insolvency Act No. 24 of 1936 as amended . 
Twelve Tables 3 and 4 in 451 B.C. a ccording to Mars 

The Law of Insolvency in S.A. - H.E. Hockly . 
About 326 to 313 B.C. but the exact effe ct and 

provisions are n ot clear. 
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public pris on. However, Constantine in A.D. 320 

abol ishe d imprisonment for debt unless the debtor 

was contumac.ious . ( 1) 

Mis si o in Possessionem and Bonorum Emptio : 

So muc h for a debtor who was unable to pay 

h .is debts. What of a debtor who sought to evade his 

liabilities by leaving the country or concealing him­

self from his creditors. 

The Praetor (2) specialJ.y provided a means 

of execution against the debtor's property in those 

circumstance s by means of a missio in possessionem. 

The Praetor had, ready to hand, as it were, a model in 

the ancient sectio bonorum, namely the sale by the 

Quest ors of the property of convicted criminals and it 

is not improbable that he was influenced there by. The 

procedure was also in many respects similar to that of 

the former execution a gainst the person of the debtor. 

Three decrees were issue d by the Prae t or. The first 

authorised one or more of the creditors to take posses­

sion of all the debtor's assets, rei servandae causa, 

and to announce the projected sale by advertisement, 

proscriptio. The second decree entitled creditors to 

choose a magister from amongst themselves to supervise 

the/ ... 

(1) Hunter's Roman Law. 2nd Edition, p . 1036 . 
(2) About 167 or 104 B . C., it seems. 
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the s ale and the third authorised the actual sale. 

TJnder this procedure of missio in bonorum 

p osses s i onem the whole of the debtor's assets, the 

universit~~ Juris, was sold~ bloc and transferred 

by mea.ns of the Praetor's addictio to the person who 

of fered t o pay the creditors the highest dividend on 

t he i r claims. 

Bonor um Dis t ra ctio 

I n later years this procedure was modified, 

fi r stly i n re spect of debtors of high rank and later 

i n ge neral , in so far that a curator was appointed in­

st ea d of a m~s; ister, subject to the Praetor's sanction. 

This curator did not sell the debtor's estate en bloc 

but in t he most advantageous and convenient lots. As 

the debtor was not dispossessed of the whole of his 

e state there was no universal succession as in the case 

of a b onorum emptiC?_. This modified procedure was known 

a s a bono:r•um distractio. 

Ce s s i o Bon orum : 

Thes e rights above were created solely in 

t h e interests of creditors. Only later were certain 

pr ocedures afforded for the relief of debtors themselves. 

At the t:tme of Julius Caesar or Augustus, t he Lex J u l i a, 

for i nstance, allowed an insolvent debtor to surrender 

his es t ate on his own accord to h i s cr editors, a cessio 

bonoru.:!E./ ... 
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bonoru~ , in l ieu of execution against his pe rs on. 

3uch a surrender did not discharge him from his debts 

bu t saved h im from arrest, imprisonment and slavery. 

The debtor c ould, furthermore, use subsequently ac­

quiri::i d prope r ty for his necessary subsistence but suc h 

property , over and above his requirements for subsis­

t e n ce , we .. s ne vertheless liable to be sold in order to 

pay hJ.s de bt s. This latter benefit was known as the 

benef i c~~ competentiae. ( 1 ) This cessio bonorum 

couJ.d appa rently be claimed by a debtor as of a right 

(2) and wa s fo llowed by the emptio bonorum at first and 

then in later times by the distractio bonorum. 

At t he time of Justinian the old form of 

emntio bon orum with its many formalities and universal 

success ion had disappeared with the old civil process 

of iudi c i a ordinaria. Under the system of extraordinaria 

jydic:ia credit ors cou l d merely possess themselves of the 

goods of t heir debtors by order of a judge and dispose 

of them as t hey thought proper. (3) In fact, even 

before the s ys t em of extraordi naria judicia had be gun, 

the simple proeess of l e vying exe cuti on only on so much 

of the de bt or's property as was requisite, had be e n in­

troduced a t the t ime of Ant oninu s Piu s. 

( l ) 
( 2 ) 
( 3) 

Di ges t 42. 
Dige s t 42. 
Digest 42. 

3 . 
3. 
5 . 

4 
9 

Code 
: Code 

Code 7 . 

7 . 71 . 
7 . 71. 

72 . 9 . 

1. 
6. 

-r . 
J.nS t . 3. 12. 
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Early German and Frankish Law : 

Sir J .W. Wessels states that the German law 

allowed the creditor to enslave his debtor and the 

later law of t he Pranks made the debtor work for the 

ere di tor . ( 1 ) 

Position under Roman Dutch Law : 

The early law of Holland recognised the at-

tachment of the person for debt. Sir J.W. Wessels (2) 

maJ.ntains that according to the handvesten given by the 

Count s from time to time to the towns, between the years 

1245 to 1412, if a debtor could not pay his creditors, 

the former was handed oyer to the latter until the debt 

was paid. 

Cessio Bonorum and Brleven van Cessie : 

Mention of the cessio bonorum itself is made 

by Van der Keessel to the effect: (3) 

That the benefit of cessio bonorum had already 
come into use amongst us towards the end of the 
15th century, appears from a report of certain 
disputes between the magistrates of Leyden, 
respecting its having been too readily granted 
to the Count of Holland. 

It seems, however, that unlike the Roman law, 

the cessio bonorum had ceased to be a right which the 

debtor/ ... 

(1) History of the Roman Dutch Law by Sir J.W. Wessels. 
(2) Ibid. 
(3) Select The ses 883. Trans. C.A. Lorenz . 
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debtor could claim, but was regarded in the Dutch 

practice as being a privilege which the court might 

in its discretion extend to a debtor, if his insol­

vency was due to misfortune. 

Grotius states, for instance: (1) 

Cassio bonorum is an act of grace obtained 
f-rom the .Sovereign 

and ae:atn (2) 

We say an act of grace obtaine d from the 
Sovere ign, for in Holland an order for that 
purpose must be applied for to the High 
Council. 

Thi s was a costly and difficult procedure and the 

debtor had to petition the Court of Holland setting 

out the causes of h is default and that his estate had 

decl ined without fault o.f his own together with an 

inventory of his property. (3) The Court then re-

ferr e d the matter to the burgomaster for investigation, 

afterwards granting a rule nisi why the issue of 

br ie~ van_ cessie should not be confirmed. The 

e ffect of' the issue thereof was to free the debtor 

from arrest, to stay execution and to place the 

de btor's g oods in charge of a curator, but the writ 

or br i even did n ot discharge the debtor from his debts . 

It amounted virtually to a surrender by an insolvent of 

a l 1/ ... 

( 1) I n trod . 3 . 51. 2. 
(2) Ibid . 3. 51. 3. 
(3) Heed . Rechts . 5. 42. 



57. 

all of his estate for the benefit of his creditors. 

Hu ber (1) says that 

Bv tbis cession the debtor ls not indeed 
f x0 eed from debt. but from the embarrassment 
of execution and especially from the lia­
bili t y to be thrown into prison which 
otherwise a cred .. itor is at liberty to do. 

Buber, too, has it that when such brleven are granted, 

the debtors nevertheless remain bound to their creditors 

a ll t b.eir lives. (2) None the less, says he ( 3) 

A person darn.ages the sheen of his reputation 
not a little °t.YJ sending others to look for 
their money and bringing himself into the 
c ondition of not hein2 able to keen his word. - · . 

In }<'ranee, an ins olvent who had obtained the 

benefit of cession ha d to wear a ~reen cap, while durino: C, 

the sixteenth century at Rotterdam and at Leyden, per -

sons who had obt ained brieven van ce ssie were required 

to st and bef ore the steps of' the town ha 1 1 in their 

under c1othi ng f or an hour a day during three successive 

d.ays. ( 4 ) 

If, on the other hand , a petitioner was 

un f ortunate enough to have his petiti on refused, then 

he was exposed t o the public view on the s caffold f or 

ha lf-an - hour with the judgment on his breast. Th is 

( 1 ) 
( 9 \ 

~ I 
( 3) 
( .6. 1 
~ I 

T T ~ neeo . He c b t s. 5. 42. 2. 
Ibid . 5. 42. 9. 
Ibid . 5. 42. 15. 
History o.f the Homan Dut ch Law by Sir J .W. We s s els 

Chap. 24. 
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was actu ally carried out on one Feike Hoytes on 

15/ 7/ 1606. ( 1 ) 

Bankrupt s 

A bankrupt, that i s , a person who fle d t he 

l an d to es cape his debts, was regarded in the same 

l i. g;ht as a thief and the law had n o mercy for hlm. 

A num.ber of nlacaten were pr omulgate d for the punish-

ment of suc h bankrupts . 

Desola t e Boe de lkarners and Soec ial Or di nances 

During t he sevent eenth ce ntury the i nsolvent 

est a t es of de ce ase d pe r sons and t he estates of absentee s 

Wbr'e a d.m i n.i s t e re d by commis s i oners unde r t he supervision 

of the 3 cbout and S chepenen, or loca l ma g istrates, but 

s u bse quent l y during t he e i ghteent h century various local 

ord:i.n ance s we re frame d f or the administrati on of ins o l -

ve n t es tates which were then pla ced i n the h ands of 

De s o 1 ate Boe de lk ame r s . ( 2 ) 

Imm i s s io i n Poss e s sion em 

In a dditi on t o t he brieven van cessJ:.~, equiva ­

l ent t o the ce ssi o o f Roman law, it seems t hat the 

immi ss i o ln nosses si onem of t he Romans .in some form or 

ot her was als o pra c t ise d i n Holland . Voe t says : ( 3 ) 

I ~ I 
.1. I .•. 

(1) Accor d i ng to Hu ber, Hee d . Rechts . 5 . 42 . who als o 
quotes othe r case s . 

(2 ) History of the Roman Dut ch Law by Sir J .W. We ssels . 
(3) Voet , 4 2 . 5 . 1 . Trans . L. E . Kr ause . 
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If n o satisfaction has been g iven or pay­
ment has been made to the ere di tors who 
have been placed in possess i on for the sake 
of preserv ing the property , a second decree 
is issued at their re que s t ..... in order 
that the credJ. tors may secure the right of 
sell ing those goods . 

and again : ( 1) 

After the creditors have been placed in 
posses sion :i.t is absolutely advisable, and 
in fact necessary, tha t a curator should be 
appointed over the property . 

Tt-..e reafter the goods are sold, but , says Voe t : (2} 

The sale must be held openly , by public 
a.ur.tion and the goods must be put up and 
offered separately , each ar ticle by itself, 
not all the goods i n one lot together, to 
be bi d for once only . 

Van der Linden , too, outlines the procedure to be 

a do pted where creditors seek the sequestrat i on of the 

.::lebtor's estate (c,) and points out the existence of 

s pecial or dinances on the subject and of the creation 

of special chambers (4) (Desolate Boedelkamers) . 

At terminat ie or Respi j t , tha Inductie and the Moratorium: 

Of particular interest vis-a - vis the Farmers' 

Assistance Act (5) are the common law procedures of 

0tt~rminatie or Respi j_t, the I nductie and the Moratorium . 

( 1 ) 
( 2 ) 
( 3 ) 
( 4 ) 
( 5 ) 

Voet . 42 . 7 . 1 . Trans . L.E . Krause . 
Ibid . 42 . 5 . 2 . 
Van der Linden. I ns titutes 3. 10 . 2 . 
Ibid . 3. 10 . 1. 
Act No. 48 of 1935 . 

Voet/ ... 
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Voet has it that :-

In our practice a debtor has two methods 
for endeavouring to obtain a respite, namely, 
by obtaining letters of induction (brieven 
van inductie) or the moratorium certificate 
or ___ letters of respite (brieven ~ respij t 
en atterminatie). The former is granted by 
the Court of Holland, the latter by the 
Supreme Court, although before the establish­
ment of the Supreme Court, the Court of 
Holland had jurisdiction to grant either 
kind of cert if i ca te . ( 1 ) 

T"he ob je ct of the induction according to 

Voe t, was that the creditors might each separately be 

induced to give the debtor a respite from paying his 

debts but only against security for due payment thereof. 

The letters became effe ct ive if the majority 

of the creditors a greed to grant the respite. (2) 

These are apparently the letters of atterminatie men­

tioned by Van der Linden (3) when he refers to the High 

Court of Holland granting a delay of payment for five 

yes.rs or less against security given by the debtor for 

pay~nent of t he debt after the lapse of the specified 

t :Lme. 

The object of such a procedure is stated by 

Voe t ( 4 ) t o be : -

(1) Voet 42. 3. 20. Trans. L.E. K1·au se. 
( 2 ) Ibid. 
(3) Institutes 3. 1 . 7. 3 . 
(4) Voet 42. 3. 15. Trans. L .E. Krause. 

But/ ... 
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But letters of respite are granted to those 
only who on account of want of means cannot 
sa t isfy their creditors at once, and for such 
it is a sufficiently great advantage that 
the y cannot for the time being be compelled 
to pay agains~ their wi ll . 

T n is procedure was thus avai la ole to a debtor 

who was so lvent but who nee ded time in wh ich to pay h is 

He obtained relief by way of petition for 

s 1; c Ct le t t e rs . 

Van der Keessel (1) points out that :­

I n respect of letters of respite the consent 
of the majority of creditors is also necessary. 

During: the period of' respite interest ceased 

to run . (2) If' the c red itors disa greed the Court it -

.eelf cou ld grant a stay for not more than five years. 

A. ccord .i.ng to Huber that is why the letters of respite 

we-::--e commonly called quinquenellen. (3) 

Voet also mentions the procedure of petiti oning 

for a respite when the majori t y of creditors were not 

prepared to consent to payment being postponed. (4) 

Van der Linden calls s uch a procedure an 

jnd1J ct ie, pointing out t hat a debtor , on petition, may 

pray the Co1;rt to 1:ndu ce his cred.itors to grant h i:n time 

to/ ... __ ., _______________________________ _ 
(1 ) Van der Keessel. Theses Select. 891 . Als o H11ber 

Heed . Rechts. 5. 42. 
(2 ) Huber . Heed . Rech·,s. 5. 42 . 
(3) Ibid. 5 . 42. 11. 
( 4 ) Voe t 4 2 . 3 . 2 0 . 
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t o eff ec t pa yment or to make such order as it deems 

fit in the c ircumstances. (1) 

AR t o the procedure of the moratorium , it 

was ve-ry d ifferent from what we to-day know as Moratorium 

Act s for t h e suspension of legal proceedings against 

persons dur ing times of war, although the relative 

st a t utes have thei r roots in t h j_s old common law conce pt . 

i/oe t ( 2 ) say s that . -. 
He also escapes imprisonment and has no need 
to su.r rende r h is g o ods, who , under the expe c­
tation that he wi l l improve h is fortunes, 
obtains fr om the Pr5.n ce the moratorium certi­
ficate (letters of r es p i t e ) whi ch d oes n ot 
re f l e c t on hi s h onou:., . . . . . . . But this kind 
of certificate cannot be obtained unless the 
majority of his creditors give their consent 
....... and a certificate once obtained only 
be comes eff e ctiv e on conditi on that the debtor 
gives adequate security by means of S'Jreties 
for the payment of his indebtedness after the 
expiration of the prescribed time. 

Th e moratorium certif icate did not, however, 

de p!'ive dissenting creditors of their rights, 

because t he Princ e d oes n ot usually nor mus t 
he be ores ume d t o na ve wishe d to deorive 
a n othe;, by his c ertificate, of a rlgh t or 
a.n obl i gat 5.on acquired by tha t ot her. (3) 

B::mdh olde rs, howe v e r, wh o did consent to t he 

grantin g of l e tters of r e s pite we r e, a c c ording to Voe t (4 ) 

deprived/ ... 

( 1 ) \ 7an der T • ' I nst i tutes 7., l 7 . 4 . l.Jlnaen. V o .... 
( 2 ) Voet 42. 

,, 
14. Trans. L ~E . Krause . 0 . 

( 3 ) Voet 42. 3 . l ,:; 
u, Trans . L .E . Krau.se . 

( 4 ) Voe t 42. '7.. 16. T:f'ans . L .E . Kr a 1..is e . ..., . 
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de p::r iv e d ; -

....... of the licence of suing for payment 
of the debt, unless in this or that place 
there be some other statutory provision. 

Under our co:rmn.on law, therefore, when the 

majority of c~editors had granted a respite to the 

debtor , it did not pre judice the rights of the dissen­

tlng minority, but the latter, though they could not 

take steps to force a sale, could, however, claim to 

be paid out of any ready mone y a~cruing to the debtor, 

against security for restitution. 

V oe t ( 1 ) s a y s : -

In this connection 

However tr.1e minority of creditors who do not 
consent to the delayed payment or to a remis­
sion of part of the debt, are not allowed 
forthwith to go over to sell t :ie goods by 
means of a trustee appointed for that purpose, 
ln order that they may secure payment for what 
is due to them, lest, through such an untimely 
sale the debtor should also fail in being able 
to make payment in full of the remaining lia ­
bilities not remitted . And this is so according 
to equity, although we have no direct law to 
support it . 

These vari ous remedies for the relief of im­

poverished debtors are n o longer in use in South Africa. 

The present, J.aw of He lland seems, however, to have 

1•r~ taJ.ned the moratorium,. modified and impr oved to suit 

modern requirements, under the name of surcheance van 

he taling . 

Ordinanc~ ... 

Voet 42. 3 . 16 . Trans. L.E. Kraus e . 
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OrdJ nances in the Netherlands . 

There were also appare ntly a large mrrtber of 

1o~r, 1 ordinances r e la ting to insolvency i.n the Ne tber -

l e.:n6s , but t h e 1777 ordinance of Amsterdam is undoubtedly 

of tne greates t importance. Much of our South Afri can 

l aw of insolvency is based on that old ordinance, in 

te rms of which a Chamber was established to administer 

the estates of all debtors who were obliged to stop 

nayment , whether by notice of the debtor himself or by 

h is creditors, as well as the estates ceded under bene-

f '.t of an inv e ntory. 

Wh8n a debtor found himself unable to pay his 

~ebts he advised the Chamber - the Desolate Boedelkamer -

Dr h 5.s cr·e cUtors dld so, requesting the Chamber to take 

ahar g0 of the estate. Two members of the Chamber then 

took charee and endeavoured to make suitable arrangements 

wi th thD creditors. If their efforts were not crowned 

w l tt) success , they made an inventory of the as sets , 

examined the insolvent , called a meeting of creditors 

and eleet0d provisional sequestrators who took charge 

o f affa irs. The debtor was given one month in which 

t o C'Ompound with his creditors, failing which he was 

regarded as insolvent and the sequestrators became the 

~urators or trustees in insolvency . Claims were filed 

in/ .•. 
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in the insolvent estate and the assets were duly 

1 i qu i date d . (l ) 

~~arly Cane Law : 
--·--~-~- 4:- -- ---

As early as l '71 '7, the Court granted an ex 

parte application for an "order ~ prefe r entie en 

concurrentie", in te rms of which a distribution ac­

count of the petitioner~ insolvent estate was 

c on f irme d . ( 2 ) This a ccount ha d been framed by tw o 

c or,--,.mi ssi oners appointed by the Court. 

A cessio was also applied for but refused by 

the Court in 1728 . (3) 

Th e dual form of relief certainly existed i n 

the Cape after the Commissioner, General de Mist, 

founded a cha.mber called the Desolate Boedelkamer i n 

1803 to deal with not only abandoned e states, but also 

estates of those debt ors who stopped payment because 

of the i r inability to meet their obligations, estates 

of those a gainst which execution was to be levied a~d 

t£Le estates of all t hose obtaining a cessio bonorum. 

A Seques trator took the place of the Desolate 

Boe de l kamer in 1518 and in 182? a Cornr:dssioner assumed 

the duties of the Se questrator . The 1829 Insolvency 

Ordinance No . 64 fused the En gl ish and Dutch practices 

and/ .. . 

(1) History of the Roman Dutch Law by Sir· J .Vv . Wessels. 
(2 ) In r e He y ns - Requesten in Cape Archive s 1716 - 1721. 
(3) In re Bierman , Cnr:: e A-cchiv es , J.7'"(:: . 
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and officially recognised the difference between 

voluntary and compulsory sequestration. The Master 

be came the official sequestrator of estates. 

Various laws were subsequently passed in the 

Cape Colony culminating in t he Ordinance No. 6 of 1843 

wh i.r:h has been the foundation of our later legislation 

cm insolvency. 

Suhsequent Le p;is lat i on : 

Natal, Orange Free State a nd Transvaal Or­

r3 i..nance.s followed the prov· :lsions of the Cape Ordinance 

r.f 1843 cl osely and since Uni on, our statutory enact-

?T:t: nt s h a ,,e crystal1ise cl in the Insolvency .A.ct No. 24 

,, :' l 936 as amende d , wh i cl,, inter al ia, a bol is he d 

s-::atu tory assignments (e nvisaged in Act No . 32 of 191€) 

nnd ::ntrGduce d ot her important additions and innovations 

t •=1 ;; 1x r law and practice relating to i nsolvency. 

Sc much then for our corrm10n law concept of 

t~solvency and its development in cur law. 

t~s~ ~or ~~equate Measu re s of Relief : 

It is of interes t t o note that Justice L.E. 

Yr.:1·:se on ce expressed the hope ·-

that when our present defective law of insol­
\'e ncy is amer,de.ci by Parliament it will be 
f•ntru2ted to a commi ss ion consisting of members 
and ass essors who know t heir j ob; and that 
the remedy of the moratorium will be restored. 
'iiad i t been embodied in the present Act, hun­
dreds of honest but unfor t unate debtors might 

• I nave1 ••• 
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have been saved from ins o lvency during 
the late peri od of depression. (1) 

Although the old Insolve ncy Act (2) did not 

p~ov ide for a moratorium as sugge sted above, it did 

~rov l de for a vo luntary assignment of assets by a 

deb tor for the benefit of his creditors. An assign -

me nt w2.s defined in that Act as an a greement whereby 

n debt o~ transferred or a greed to transfer his property 

t ~ A pe rson, calle d the assignee, for the benefit of 

Suc h a greemen t had to be in writing 

nnd the instrument in which it was contained was called 

As s i gnment d iffere d from insolvency in 

+--,hat a debt or could not be compelled to make an assign­

' c.erit , tr:at in the absence of spe cial provision in the 

:c'c: d to t he contrar y it automatically r e leased a debtor 

,~ r .::,:;; al l debt s due or t h e cause of which arose before 

tne :~ ate of the assi gnment , (4) that it in no way af -

f(c'c~t:ed trie debtor ' s personal capacity or property 

~,r~:F:. i.r ed by h i m subsequent to the date of assignme nt 

and :~at t~e debtor wh o had assi gned did not subsequently 

a~p]y f or rehabi litation . These prov is ions re la ting 

to vo luntary assienments have been repeale d . (5) 

The/ . .. 

(J. ) Note to his translati on of Voet 42.3.14. The de ­
pres s i on the r e r e fer r ed to is the wor ld-wide 
0con omi c depression of 1930,/33 . 

2 Ac t No . 32 of 1916, repe aled by Act No. 24 of 1936. 
~ Act No. 32 of 1916, Sec . 116. 
/2 Act No . 32 of 1916 . 

3y 1\ ct No . 2 4 of 1 9 3 6 • 
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The F'armers ' Ass is tance Act 

The Farmers' Assistance Act (1) which fol­

l owe d closely on the economic depression of' 1930/1933, 

was primarily designed to enable the hard-hit 

industry to weather the economic storm. 

.c, • 
J. arming 

It is not the intent ion to quote this Act in 

exten.s o nor to dea1 with each and every one of its 

n11merous provisions in detail, but only with those 

main provisions which havA a bearing on our com_rnon law 

concept of insolvency and related procedures. Certain 

references to merely administrative provisions of the 

Ar:-t have necessarily been made so as to obtain an out-

line of tt.e general framework of the Act. The procedure 

envisaged in the Act smacks not only of an assignment, 

but also of the old moratorium, and of a voluntB,ry 

?3UrrRnder. 

The Farmers' Assistance Board : 

The Act is administered by t}1e Chairrr1an and 

½ls Board (2) together with the Se cretary of the State 

Advunces Recoveries Office (a Government Department) 

who has also been designated as Deputy Chairman. 

I Farmers; ... 

l Ac t No . 48 of 1935. 
2 Act No . 48 of 1935 Sec. 2. 
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Farmers Eligible for Assistance : 

Not all, but only certain farmers may apply 

for protection under the Act (1) as specified therein. 

Unlike the common law procedures, therefore, 

which applied to all debtors, the benefits of the Act 

have been limited to certain persons only. 

Fere one finds an application being made by 

the hard-pressed debtor, not to a court of law as under 

tne common law of ~~Ll~ and inductie, but to a statu­

tory body, the Fa rmers' Assistance Board, whose chairman 

can vrant immediate relief. An inventory of assets 

and a list of liabilities is attached to the application. 

Certificates and their Effect : 

If tte Chairman of the Board considers that 

orima fac ie there is a reasonable prospect of the Board 

~ranting assistance, he issues a certificate (2) which, 

upon i.ts being filed in a court, has the effect of 

Rtaying any proceedings instituted in any court against 

the de btor for the recovery of any debt due by him or 

fer t he attachment or sale of any assets be longing to 

hjm in e xe~ution of a judgment of such court. (3) 

Furthermore, when such a certificate has been 

filed in any court, no civil proceedings can be instituted 

in/ ... 

------------------------------------
Act No. 4 8 of 1935 
Ibid. 
Ihid . 

Sec. 5. 
Sec. 7. 
Sec . 7. 
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in the court for the purpose of' enforcing payment of 

!my rlAht owlng by the debtor or for the sequestrat.ton 

of h is estate , until the certificate lapses 5.n terms 

of the ~ct . Th is happens if the hoard eventually 

refus es the appl5.cation or if the proceed:Lngs taken 

unde r the Act in regard to the applicant fall away 

throuc::i cir0unistances mentioned latP.r herein. 

T'.1is is indeed a drastic provision, the opera -

t ion of whi ch depends -~pon the dis ere ti on of one man -

t;le sha:trman ( or h:i.s deputy) - in issuing the relative 

cr~-rttficate . The rl .?,hts of er-editors are placed in 

susoensi on pendinq the final ou t come of the board's 

,.:;,, 1:i. berations . This is virtually a form of moratorium 

for a limited time. 

It sho!J1d be n oticed that these provis:i.cns of 

t'1e '\--:t apply to the st;ay of proceedin,C!s for the re-

0c;,uJr'v of a dE:,:~t ~ and not, for instance, to an actLon 

:Co::'! cancellatt~n of a r~ont ~r1a ct of sale o.f la11d, to,ge ther 

·,v :~ th ,1 r; l a :Lm ,~ or e je ctr,1ent from the land and payment of 

"8I' i.cn wh:i ';h is not a procee~ing instituted for the re -

r:ov ,iry o.f a nett or for enforcing payment of a cP. '-Jt in 

ts~ns of sections? (1 ) or (2) of Act No . 4 3 of 1935 . 

Tt "!as L--een held that such act :ion is ac 0O:r dj_ngly n ot 

,sto.y,sd or barred by the filing o f a certifi cat e 1:!"l ts:rms 

of tlws e sections. (1) 

T·t / ... / .... 

(ll ~qr ais V8 . Rot tcher , 1936 . T . P. n . 
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It has been held, too, that the debt en­

v i.s aged in section 7 of the Act also means a debt due 

in money and not, for example, vindication of property 

by a nother person whi ch is an illiquid claim. The 

ti. ling of a certificate in terms of that section is 

t here~ore not a ground for staying proceedings in a 

~ag ls trate's court for the recovery of a motor car 

s o1d to a f armer on the hire-purchase system owing to 

c:, .s non-payment of instalments. ( 1) 

It is interesting to note that under the old 

f.n :'l J l·v·ency Act (2 ) relating to assignments, legal pro-

~90,:t~:..ngs ag_ainst the debtor on any liqttidated claim. 

Dr o·,aole a ga1nst h.is e~tate were also at once stayed. (3) 

,::;_.<111 .~_n;z __ of Mee~lnrr, of Creditors to consider Boa.rd 's 
~:-n .~:) .J S a ls : 

. ,.--. .. ~ ....... ,- .... •.--

':.''Le b '.:'ard then considers whether it is desirable 

:·• ;),~~ ~11 t c·rs nr o .,ota tn e.n ext ens l on of time for payment of 

·-, ' .:; --1 -➔ bts rpc-a r d belng h a d to hi s reasonable prospects 

:i., · 0:_n: r T lng on farmi ng ope rations successfully in the 

,~Ster ~onsu l t ing the debtor, and with his 

'. '. ?',3,:r:ient, the b oard, if l t so deems fit, proceeds to 

a i:ieetin o: o;f creditors (4) by suitable publi~at i on 

A~t No . 
T ,._ .• ,::j 
.t '--' l ·.,. 

. 4ct },JC) . 

v~ . Mannirnr &· Patters on 
32 of 191~ repealed by 
Sec. 126 (2) (c). 
48 of 1935 : Se c . lJ . 

Before/ ... 

Ltd. 1937 . C.P.D. 
Act No. 24 of 1936. 
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Before doing so, however, the board itself 

dAtArmi.nes the nature of its proposals which it in-

te~ds making to creditors at Ruch a meeting. If the 

b~ar~ considers that t½e debtor will be able to carry 

on f armln£l' with a re as ona hl 13 prospect of sue ce s s if 

he is relieved of part of hls liabilities, then the 

b03r~ mav (and usually does) uropose tha t less than 

the am,YJ.nt of their claims be accepted by creditors, 

or , 1-. n other worns, that a compromise be effected .. 

In orc39r to finance such a proposal the board 

may a1vance money to the debtor against security of a 

r: :lrst nwrt,;:;age bond over immovable property or the 

baA~d ltself may acquire the whole or any part of the 

!TI :-',ese proposaJ.s ari:i communicated to the debtor 

hAfore hei n rr oresented to ~reditors - a fa~ cry from 

:co'rRre i9:n for rel i ef or surrender of ioods . 

'I' h8 'ooa:rd 2.nd t he (1ehtor ;1:et to1-?;e the r , as it 

'3nd to t3J. 2. ~ntents and nurooses .force a comprom.ise 

~~ ~ft~ ditors, whn know that if they reject the proposal 

(w h i,_-, '."'.. t hey ar'e entitle5 to do (1) under the Act) they 

debtor who is a man 

:}'F~ r1 :).ss .:.b1y forfe .it a portion of their cla:i:11s besides 

·c,X ... "'11"' 1• on I ,l...'..,J l, ..._, .L ..._, J. / • • • 

(1~ Act No. 48 of 1935 See . 16. 
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V o 

:~xtens ion of m • 
J. 1me . 

The hoArd, on the othe~ hand , may propose a 

me~e extension of time for payment of debts . 

u sually does where the debts were i n curred subs e que nt 

to the nate of' prom,Jlgat -t on o f the Act , beca use al ­

t hour:h the ~ct 'i.s s i. l ont on the po::. n t , it has been the 

pol .icy of s:J.ccessiv~:3 Governments to re n der a ct·:1al finan -

c5- a l as sis t ance to the farme rs concerned in respe ~t of 

d0 hts incurre d prior to 1935 only and to nrooose .. J. 
exten-

s i on of time for pa yment of the other subsequen~ de~t s. 

As me n t :i_ one d proce c1i.1re i s a far cry from 

the morato·.!'.'i um e nvisa zed. 1n com.11on law which was a for m 

p~e judice the ri9h ts of the cti ss enting min ority of 

credltors J who could c lai~ out of any r e ady money a c -

nruln~ to the debtor . 

The b 0a~d , tn maktn~ its proposa ls , actually 

wie lds extensive p owi=irs and e nr.r oa Ghes on the rights 

of' t1"1e :tnciivid11sl . Van der I{Aesse l (1) p oints out 

tl1at 

It 'NaR os s ent iaJ. in Holland that an agreemen-:; 
composition between an Insolvent and h is r, -f' 

._,.• .!. 

crec: :itors '.'l a d t o be confirmed. by pu bli c 
a uthor.i ty. 

(1) \fan der KeessRl Tl1eses 82P . 
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Van d'3r Linden (1), too, says 

Where no other law to the contrary the 
r..on1rnon law prevails, accordin g to which no 
creditors can be forced to agree to a com­
position by whish their claims would be 
redu ced, the authority of the Court is of 
little a 'Jail and the authority of the 
sovereifn is absolu tely necessary to con­
firm the ~omposition . 

;:. '.) m,F~':1 then for these overriding statutory 

i,cw") rs of the b oard under the Act. 

7 f ~sct of Not i ce of Meeting. 

Upon the puhlicat i on of the notice calling a 

~se ti~g o~ creditors the debtor still remains liable 

He is merely prevented 

_·,, cr1 lj_qu1dattn~ t 1·,9m and from clisposing of his assets. 

rL,s t: 8. ls o P nsure that his a ge nts d o not di s pose of 

:\ :-. the :nee t 1n,z 5. ts e lf, ere di tors prove their 

--•• J:_,, 1 rn ,, ·=ts :l n the case of ins oJ_ vency . Proceedings at 

• :,c :'.1eetin c.r are a -:'lm inistrative , not judi ~i.al. (3) 

Gredi tors must now decide whether to accept a 

I t pr ov ides that the proposal shall be deemed 
• ---------

,J}:' 'P,l!~ _:::: ,~ it is !'ejected by a majority of creditors 

who/ ... 

'- : •. ::,_: 1 ."1Ar· IiJ.n cien . Instit11tes 3 . 1 .10.I~l . Trans. H. Juta. 
'.::?) i,tc. > ter vs . Ass ist. Master and Bfn. T own Council 1941. 



75. 

wLc, are not to be pa i d i n ful l and whose claims aggre ­

zate mor e than half of those not to be paid in full . 

A secured creditor (mort gagee, pledgee or holder of a 

lien) is als o entitled to reject the compromise if, in 

tt-;rrns tr1ereof , he is not to be paid in full ,Jr t,o r e -

cAive the full value placed by him on h is se~urity. (1) 

T"be -r.iarmers I Ass is tan ce Act i ntroduces an en-

tj_re1y nevv concept which is foreis;n t o our common l aw 

by dee ming a compromise to have been a ccepted unless 

:,:-·ejected. The reason for the introd:..1ction o.f suc h an 

J~n ovati~n is n ot rt ifficult to fathom . It is obvious ly 

q!J ~:'i th.er .fo:c1 1n o.f prota ct io11 of the .f arrner a _:o.:alnst cre di. -

tors . 

SAiect ion of Com~r omi se. _ _,___ ____ ~-~----
T.f the proposal is rejecte0 by credi.tors, then 

the 11ec,t o1" still has another op:portunity of escaping 

the co11seqtl ences of and d_l sa0.11ar1ta,2es ntta cl'1in~ to an 

ordinary insolvency . The presidin g officer asks him 

W:'1otber· he desires h·ts estate to b e -dealt with i n terms 

of section 16 of the Act . If he replies in the ne gative 

all proceedi n~s under the Act f a ll away and his creditors 

are ent i tled to sequestrate his e state in the ordinary 

way if they so desi re. If he r eplies in the affirmative , 

i . e . to have h is estate dealt with under saotion 16 , then 

t , I ne 1 ••• 

'. l ) ,4 r, t No . 4 S of 19 35 . 3 P- c . 12 ( 5 ) . 
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the prov5_si.ons of the InsolYency Act (1) mutatis 

mutandis apply as far as they can be appl ie d in con ­

nection with the election of a trustee, his powers, 

et c ., out the debtor s hall no t be deemed to be an 

ins o lvent and his estate s:1.a ll n ot be deemed to be 

under seauestration fo r the purpose of any other l aw, (2 ) 

even thow:r.':,_ h i.s s.ssets ve st in the trustee and the debtor 

is .9. 1Jtomat ically y,elease d from all l i abilities wh i ch he 

incurre d prior to t he date of t he ele ction or the dat e 

of appointment of the trustee. 

T!"5s is indeed a far-reqching and radical change 

Ln O'Jr common law - a debtor's estate is wound up as an 

insolvent estate, but the debtor hirns~lf is not regarded 

as in?olvnnt and suffer q n one of the 1isabilit ie s of an 

.!'.cart frc:m those di sab:i.l ities 0 numera ted 

,_ +- I 'Z ', 
J- (', V \ , J I , 

r r:ie c>..:;mm,:,n 1aw of Eol land an insolve nt cou l -::3_ not make 

f'f,r_ dant, a!': long as his estate was be ing a dt11inistered 

by the Insclve n cy Chamber and s o long as he h a d not been 

~e h al:iilitaterl . (4) 

2:S:5::..~tance of a Compromise. 

(4 

If the ar:r ::mgement or compromise is a ccepte d, 

A.ct N' o . 
History 

24 of 19?,6. 
4 8 of 19 35 . Sec . 16 ( 5 ) . 
24 o f 1936. 
of the Roman Dutch Law by Sir ,J .W. Wessels . 
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s J.iqu t rl.a tor is a ppoint e r1 wh o mu s t pr ov i de securi ty 

f' or hi.s a p pointment and who general ly acts a s a 

t:r 1 ;stee, as env:Isa ced in the I nsolvency Ac t . ( l j 

As a point of interest, Huber (2) has it 

that 

a c1J:r•ator (liqui dat or) is n ot to be deemed 
a or oxy of the cre ditors but as representing 
t he person of the n.ebtor. 

I mme d .iately a compromise is accepted then :­

[n J the debt or is relieved of every liability dis­

~l ose d in h is application, except in so far 

as t11e c ompromis e ma~r ottter~·vvise provid.e; 

'.b) every asset whi ch in terms of the compromise 

'.l.a d to pa ~s .f'rorn hi.m to the board or to any 

cre ditor ceases to be veste d in him and is 

vestec:. i n t he boar d or the creditor as the . 

(,:: ) t h e de"c:t or is prohibited fror.1 disposing of or 

en cur~ber i n g- anv land which , in terms of the 

~ompr om::i.se had to remain his pr operty, but 

w:1 i r·h was t o be mort2:a G1.:ed or made subje ct t o 

qny ron d it ion or ~e 8 t ri ct ion, until the mort-

s a f~ ~ R s heen r egistered or until the rela t i ve 

0ondition or r estricti on has he en r e gi s tered 

Dj s charge/ ... 

A~t No . 24 of 1936. 
t~-.: }'1111:e r~ He.e Oen. Rechts. 5 . 44. 12. 
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D1s charrrf: from Liability . 

It :!.s worthy of note that once the Deed of 

Ass t;-:i·nment under the now repealed Insolvency A~t ( l.) 

h a c'l been duly reg-istered as required by that Ar.t, the 

:3.ebtor was discharged .from all liability for debts due 

or the r.a1Jse of wl-i 1 ch r.aci arisen before such re g.istra -

t'i c,n (2) 1.mJ.ess the DAed proiridej otherwise . 

P, s to 01_1r common law position according to Van 

rj e-:,:-, Unden ( j ) when deaJ.i n g with a surrender of goods :­

..... the debtor wh o :ias obtained a writ of 
cessic bonorum (br :!'3vc-m van cessie) and has 
h a ·:-! i.t confirme d b~:_,. the .in"Jf 8 of the ,jomicile, 
is no l cn ger liable to h is creditors unless 
b 5 s pe r'ur tary c i.r ~urns tance s should afterwards 
1.rr:1)rove . 

l'ass -t.n,:,- C2f_ Ownershi_E. 

The FRrmers ' Assistance Act (4) provides for 

:J.n 8.ntomatic passing: nf ownersh1p from the debtor to the 

bo9rd or to the agreed creditor upon acceptan ce of the 

-:trrangement . 

In t}·1e CEiSe of an assignment unde r t he C Ofil'Tlon 

l c,,v; , ;,,oweve.r, unt il the a ssie;nee ha d te,k en delivery of 

the dnbtor ' s assets . they remained. vested i n the debtor 

~~aa itor of the iebtor . 

T T 4- ' voe u/ ... 

~~t No . 32 of 1916 as repealed by Act No . 24 of 1936. 
T' • • ,., 126 ( 0 ) ('' ..... ~-; 1 (i • :::; e C • -~ ~ ~ . D ) • 

V . d . Lin den. Ins titut8s 1 .18 . 11. Trans. H. Juta . 
:,; :\ ~t No . 48 0f 1935. 
· ~ RRrton vs . Warrens Ass1 ~ne e 1908 T . ~ .; Barr vs . 

Fer rma n \: C 0 • 1 s As s i f:"DB e 1 913 ~;; • D . L . 
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Vo8t , too, in dealing with the common law of 

surrender of g oods states, inter alia, that :­

····· the cedent is not, before the goods 
are sold, he ld to have been deprived of hi s 
goo:3s for all legal purposes. ( l) 

and a gain later :-

it must, however, be observnd that after 
making the surrender the debt or is not 
thereby a~_vnsted of the ownership in his 
gooas, in so far that if they have not yet 
been sold, he can, on repenting of his 
action, st op the sale and recover his 
or operty, provided that he is prepared to 
defend h trnself and t o satisfy his creditors. (2 ) 

Two furthei1 encroacrments on common law rights 

ar(3 c ontained in s sct i ons 19 and 22 of the Act. (3) 

\"✓ henever, for instanc0, a transfer of immovable 

orope rty is to be effected in terms of an accepted com-

pr omise, or a mortgage b ond has to be registered or can-

celledJ the Re c istrar- of Deeds i.s obl i ged to effect the 

transaction on authority of a ce rtificate by the chairman 

or deputy chairman of the board n otwithstandin~ the ab-

senc s of t he usual zower of att_orney or C0!?,1'_en~. A far-

reachjnr· prov.i s5. on indeed! (4) 

F11rthermors. the board has been given power to 

make loa ns to farmer s, t o buy in their farms and to r e -s All 

or/ ... 

7 Vcet 42. 3 . 1. T~ans. L . E . Kra u se . 
2 \Toet 42. ~. D. Ib1 d .. 
~ Act ~0 . 4 A of 1935. 
4 Act No . 48 of 1935. Sec . 19 . 
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or lease t hem back to the debtors concerne d (1) and 

to have re g istered a ga inst the title de eds of the 

relative property a ny one or more of the following 

conrtiticns , name l y :-

( . ) 
1. . 

( .. ' 11 } 

( . . . \ 

7.1. l } 

that the property may n ot be mort gaged 
or otherwi se enc1J.mbere d except with the 
c onsent of the boa rd; 

that it may n ot without the c onsent of 
the board , be attachBd or s old in execu ­
t i on, except at the instance of t he ho l der 
of a mortgage bond on such pr operty ; 

t~at if t he owner of the property becomes 
insolvent or as si gns hi s estate under the 
Insolvency A~t , the p r opert y shall n ot, 
without the cons ent of the board , form 
part of the tnsolvent or a ss isned estate 
but s):-~_all be c ome the pr operty of the board 
and may be dealt witr ... by the b oard a s it 
may de em fit , subject to the rights of the 
holde r of any r:10rt~a 8~e bond there on. ( 2) 

':''i-cet'.E: restrictions p ive ris e to "real" rights 

as opposed to " ner sonal 11 rir:hts. Th e y are restrictions 

on the rJ ghts of ownership , are registrable and cannot 

he legally nullj_fied hy a n other person but are enforce -

As such they attach to the l an d. 

T11e 9ff'ee~- C)f these ~ondi.tions i s, therefore, 

to lrnn0sA a rAal "Pstralnt asalnst the land , which is 

val ~d qnd 9 ~fActiv 0 a~ainst 411 persons until the pr o -

8°rtv i s transfe rre~ to another . Shran d (4 ) has it 

that/ ... 

-- -- ------------------------- --
( 1 ) Ac~ t No . 4 2 of 19 35 . Sec . 9 . 
(2) Act No . 48 of 1935 . Sec . 22 . 
(3) Smith vs . Farrelly ' s Trustee 1904 . T . S . - See aJ.so 

t'Tew&ll 1 s The Law and Practi ce of Deeds Registration . 
p . 4 . 

(4) The A~ministration of Jns olve n t Estates in South 
/\frica . F. 271. 
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that the restr:i.ct1ons fall away a1.1tomatlcally on 

subse.quent transfer; neither has the b oard power to 

wit hdr aw these restrictions once imposed. If the 

debtor is n o l on~er indeb te d to the State the board 

will &crant a p:e neraJ. consent to mortgage. 

Internretation of Act . 

It is obv io1Js that this Act must at al l times 

receive a restric ted interpretation so as to respe ct 

and r,: afA f'.'.,.rn r d al l tr, 0se common law ri;zhts of t he sub­

ject which are n ot clearly, either by word or implica-

t ion, brovp;b..t vvi t hin j ts meaning. ( 1 ) It bas also 

been held (2) that the Ar.t (3 ) c on temp lates a very 

arbitrar:,· jnroad into the rights of credit ors. It 

set s as LSe tr:e right s of such ere di tors t o re cover what 

is due to them and may fo r ce them into a position where 

they ~annot have their j u s t clues under the ordinary law 

er for ce them to effect a compromise with thei r debtors 

whi r~h they wo,~ld n ot othe rwise have c ome to. When, 

therefore, such a megsura is the subJe~t of i nterpreta-

t i s n, tr,e Court must take into consi de ration the fact 

that anythin~ which may on the fac e of it appe a r to be 

hars h to a debtor is already something i n the na ture of 

inrJulcence beca'.1.se the Act (4) extends induJ.gence to 

debt or s . / ... 

(1 ~eyer v2 . Viljoen 1940 . O. P . D. 
(2 :J:i.chter vs . /\ss is t . Kaster and Rfn . Town Council 1941, 

O. P. D. 
(~'i Far~ners I As s:istance Act No . 48 of 1935 . 
(4 Ib::.d . 



82. 

6.e bt ors. 

The lot of the f armer is not a very enviable 

one on the whole, although it is sometimes hands omely 

prof1table , but a poor farmer has many difficulties 

v,ith which to contend. Well may one bear in mind what 

"oe t (1) tells us when deal ing with a surrender of goods 

1-\v a debtor :-

For the privilege of surrender was not intro­
(Jueer.1 .i.n favour of tr:.e creditors, in order that 
they mi ght make a prof'i t out of it to the 
dAt riment of the debtor: but it was introduced 
f'or t te benefit of the debtor, from a certain 
fee ling of pity for h is lot, and n o principle 
of law or q;enerous ~onception of equity will 
t ol9rat.A it, tha t what has been introduced for 
the advantage and benefit of humanity, should, 
bv a harsh i nterpr etation, be extended to 
operate srue lly, contrary to their advantage. 

I'o s1~lm up , th.e Roman law r ecogniSe d imprison-

~s TI~ for deht and divided the goods of a debtor amongst 

~~s c reditors , with t he assistance of the praetor who 

r;-0- r r:u-1.n law a11owec1 the creditor to enslave the 

,>i l :,vs· ar:.d the later law of the Franks made the debtor 

m~0 law of Holland at fi r st re cognise d the 

,, t: ~;,1 ~ '',~:en t or the ne rs on and t owar rl. s the beg:i.nn:i.n g of 

the/ ... 
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t he 16th century admitted the cessio bonorum. The 

17th century saw· insolvent estates and those of ab­

sentees, administered by commissioners under the 

supervision of the schout and schepenen and in certain 

towns, the insolvent estates of those who had obtaine d 

bri.even van cessie were administered in the same way. 

The bankrupt was treated as a criminal, but apart from 

t he above, there was no general law of insolvency during 

t he 17th century. 

Various local ordinances were framed in the 

16th century which placed insolvent estates in the hands 

o .,. t.he De~ ola te Boe de lkamers, the most important or­

d inance beinf that of Amsterdam of 1777, most of the 

orinciples of which were introduced into our country 

by De Mist in 1803. 

Later an official sequestrator took the place 

8 F tne commissioners and in 1819 the Insolvent Ordinance 

wove Dutch and En g lish practice together, thereby estab-

lis hing the principles of our present practice. The 

1343 Ordinance superceded that of 1829 and fixed our 

nodern South African law of insolvency. 

Wr-,ile the cessio bonorum and the immissio in 

2os ssssionem are no longer in force in South Africa, 

the y ma y well be regarded as the forerunners respectively 

')i' cYu r voluntary and of compulsory sequestra.tion. 

There i.s no doubt whatsoeve :::- that t he Act (1) 
I 

makes ; ... 

Far~ers 1 Assistan~e ~rt No . 4 8 of 1935 . 
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arbitrar:y L n ·oa ds i ::1t· o tr1e rights of ~redi tors and 

lt is f or this reason that it s aprlicati on was limited 

E ~~ the t i ne to cert a in pers ons onJy, namely fa r mers , 

I t would be a sad day f or creditors 

a n d 5 .1Jeed f o:::, the cm.i.ntry as a v{rio le, :. ~ its a pplica-

t ion w1re exte n ded to a l l debtors. The debtor-credi.tor 

re lat ionship with its mutual ri ghts and obligations 

would count for nought be cause, under the Act; an in-

s ol·Jent debtor r.ay well slam the door on his creditors 

and walk out free from debt and without the ordinary 

disabilities attRching to an insolvent. 

The le 12; islature saw fit in 1935 to introduce 

t:lis sreeial le;:dslati:in to meet an emergency when most 

fa r,ne :r's were facing bankruptcy. Its application should 

accordingly have been limited to that state of emergency 

a l one but it has remained on our statute book ever since 

and its provisions are still being used in isolated 

T+- • 
·- u .1S surprising that no accurate statistics 

:")ave been ke pt by the State Advances Recoveries Office 

~s to the issue of certificates under the Act, but it 

.t s evident from research that many thousands of farmers 

~a TT8 heen r ehahilitated through the appli cation of the 

.~ C't . It is submitted that present day circumstances 

io n ot justify the continued use of such arbitrary 

now,:~r s a t all. 

By/ ... 
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By the mere stroke of a pen, without previous 

enquiry but merely on E!..'}112.~ facie grounds, a Government 

official can deprive creditors of most of their cen­

turies old common law rights. 

":'he hoard can virtually force a composition 

:.:in credi.tors in sDite of the fact that compulsory com-

positi on is n o longer part of our corrnnon law. Further-

more, a oroposal by the board, whatever it may be, ls 

01ee:ned to have been accepted unless rejected by credi­

tors in meeting, and a .farmer who i8 in fact insolvent, 

can t e rellev~d of all his debts and obligations and 

vet suffer none of the disabilities of an insolvent. 

But more is to follow. Ownership of the debtor's pro-

~;erty is, i_n the circumstances contemplated in the Act, 

au tomatica l l y vested in the board without the requisite 

formalities of transfer, or delivery. This is cer-

t ,::i. in1y cont':"ary to all 8orrnnon law concepts. The board 

t'13y then :c~e r:: i ster a bond or transfer the property with­

·:, r '.:; a qow::i r of attorney! Furthermore, it can burden 

t he propart y with real restraints against alienation! 

T '--:: e s :.:,, powe rs grav ':,ly affect the rights of 

''3' J.b se qu.ent. 0 00a fide creditors and one wonders how many 

o ( them are aware of the risk of granting credit, even 

'na 11 y :-:01:1rs after proceedings have been taken under the 

A~ t in res pe ct of the debtor concerned. 

Th is Act, it is submitted, is open to grave 

abuse/ ... 
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a bi.:tse by the govern.'11ent of the day, whichever i t mi ght 

be, and the temptation of using it in present-day c ir­

cw11stances should be removed by repealing its provisions 

a ltogether. Having served a good purpose, it has earned 

a decent but long overdue burial. 



Cuntent3: Land Settlement in South Africa; the 

Land Sattle~ent Act; allotment; 

9r obati oner lessees; duration of leases; 

rental; option t o purchase, Crown grant; 
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old Dutch lmv; 

So :_1_ th African lavv; invecta 

fruits and cro ps; good3 of 

sub-lessees; goods of third parti es; 

effectiv eness of hypothec; S :) f:ci a l. statutory 

hypotbe c; ~l 2dgc cf ~ovsbles; compensati on 



-

sale in execution; set-off; restricti on on 

alienati on or encumbrance of land; summary 

and c J~1clus:L)ns. 

Land Settlement in South Africa: 

Land settlement and t he dis posal of Crown 

lands ~ri or to the Union wo r e governed:-

- in t ~10 Ca pe 

- in Natal -

- ii:i t he Ora nge Free State -

- in t ie Trans vaal -

by Acts No. 37 of 1g82; 

No . 15 of 1887; No. 26 

of 1891; No. 23 of 189 3; 

No . 40 of 189 5 and No. 42 

of 1908. 

by Act No . 44 of 1904; 

by Ordinances No. 22 of 

1902 and No. 26 of 1907; 

ond 

by vrdina nce s No . Li.5 of 

1902 and No . 37 of 1907 . 

The South Africa Act (1) vested in the 

Governor-Gene ral all Crown lands belonging to the 

several/ ■ o• 

(1 ) Sect~on 122 of t he S0uth Africa Act , 1909; 9 . Edw. VII . 
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several colonies at the establishment of Union. 

The subse1uent grant of Crown lands has 

been effected by various and varied enactments since 

Union. 

The Lzmd Settlement J.~g_!,J.. 1912 ( As amended l) 

The original Land Settlement Act, No. 12 of 

1912, for instance, has been amended no less than 

thirteen times since its promuleati::m and has 

unf ortunately been, to some extent at any rate, the 

political football of various Governments. 

The Act provides for the allotment of Crown 

lands to intending settlers for agricultural or 

pastoral purposes and provides furt ":-1 er for the improve­

ment and su c)sequent disposal of such lands • 

. Allotment : 

In orief outline , t he Act envisa ge s the 

9urchase 'oy the Government, through its Land Board, 

of large tracts of land in suitable localities for the 

purpose of establishing settle~cnts. Lands are div ided 

i nto lots on which d,,1ellings a:c1d other farm buildings 

are erected. 

? robationer Le~§_~: 

Probatio:c1er farmers are settled on t hese lots 

and/ .•• 
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and if they prove their farming abilities and 

suitability as l e ssees they are eventually grant ed 

leases o.f t he holdings occu ~:: ied by t hem ( 1). 

Duratio~ of Leases: 

Leases are granted for an initial period of 

five years but may be extended by the Minister for 

further periods of five years. (2). 

Rental: 

No rental is re ouired for t he first two years 

and t hereafter a lov, rental is paid ammally. ( 3}. 

0pti on _1::._ o Purchase: 

Lessees are entitl e d to apply for t he purchase 

of t t1 eir holdinz s after the lapse of a prescribed period , 

the purc i1a se lJrice being based on a valuati on :na de by 

t :~e La nd :3oa rd inclu.dh1g the val ue of improvements. ( 4 ). 

Crov; n Grant: 

After ten years have elapsed lessees can pay 

tlle 1J3lance purcha se price and receive f re ehold title 

unde r Crmm Gra .1t. Otherivise the purchase price is 

; ai d over a 0er iod of sixty-five ye ars . ( 5). 

Holdings/ •.• 

--------------------------- ··-- -
( 1) Act Ho. 3,1 

b of 19 24. 
( 2) Sec. 2Li. of Act i.fo . 12 of 19 12. 
( 3) Ibid. 
I ' ) l :+ Section ? ''7 

~ I 01~ Act I\T o . 12 of 19 12 . 
( 5 ) Secti on 43 of Act No. 12 of l r;) 1 2 • 
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Holdings and Far;ns purchased for Settlers: 

The Act empowers the Land Board to allot 

holdings to l2ssees without any probationary period 

and also to give them the option to purchase t he 

holdL1gs. 

A settler may also himself select a farm and 

t he Gov ern.rnent wil l then purchase the farm and resell 

it to him against payment of one-tenth of the purchase 

i)ri ce it:. cash and t ~1e payment of the ualance over a 

period of sixty-five years. (1). 

Extent of Laad Settlement: 

Th3 extent to which land settlement has 

taken place in the Union can be gauged from the 

Government's latest report to the United Nations 

Crganisatio~ (2) according to which:-

(1) There were approximately 120,000 farmers in 

the Union at the 31st ~nrch 1952, of which 

100,000 farmers were land-owners and the 

ro~aining 20,000 farmers were lessees. Of 

tho latter 20,000 farmers, 8 ,133 farmers 

were Government lessees. 

( 2) I . .. 

( 1) Sect Lm 11 of Act No. 12 of 1912. 
( ?) .r'ro n-ress Re-1:lort of t he Govern.i1)ent of t he Union of S.A. 

C 

-::-.c United ifati ons Organi sG. tion on Land Reform. 
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( 2) Since 1912 to 1952 no less than 11, 626 

holdings had been allotted to settlers, 

covering 10,932,323 morgen and costing 

211,745,307. 

{ 3) During the same period, 6,695 farms had 

also been purchased by the Government at 

the request of settlers, at a cost of 

£11,881,912 and totalling 4,366,421 morgen 

in extent. 

{4) The number of Crown Grants issued since 

1912 to 1952 totalled 6,677 in respect of 

5,693,346 morgen costing £7,551,507 while 

3,511 leases were either cancelled or 

s urre ndered in respect of 3,353, 726 morgen 

costing £3, 76(),894. 

It is obvious from the above that land 

settlement plays a very s ubstantial part in our 

agricultural economy~ The extent to which the rights 

of over eight thousand farmers are regulated by Govern­

ment l e ase s and t he relationship in which third parties 

stand towar ds such less ees is a mat t er therefore of 

s ome c ~nsidera ble importance. 

Nature/ ..• 
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Nature of Lease: 

Before discussing various provisions of t he 

Act (1), the nature of a l ease will be briefly 

considered. 

Pot hier (2) defines a l ease:-

as a contract whereby one of the t wo 
contracting parties undertakes to give 
to the other t he en joyment or use of a 
thing during t he period of time agreed 
upon, in consi deration of a certai n 
price, 1-vhich t he other, on his part 
undertakes to pay . 

Von der Linden (3) s t at es that by a lease:-

........ is underst ood the transaction 
by which the one party binds himself 
t o let the other have t he use of a 
certain thing for a fixed time in 
consideration of a certain rent which 
the other binds himself to pay to him. 

In mor e rnodern parlance letting and hiring , 

locatio conductio, or huur en verhuring, is a contract 

whereby one person agrees to give another t he use of a 

thing , or his ovm services, or t hose of another human 

teins , or of an ani r.ial, and t he other person agrees 

to _>ay him a 9rice in return. (4). 

In Roman law the contract of locatio conduct i o 

was/ •.• 

(1) Land Settlement Act No. 12 of 1912. 
(2) Pothi er's Treatise on the Contr act of Letting 

and Hiring . (Contr act De Loua ge) t rans . by G. A. 
Mui ligan . 1 s t Ed. 195 3. 

(3) v . d . Linden . I nstitutes. Tra nso Sir H. J u t a . 
( ' ) •; r • J. nl " S or'"' S r., La•··' rt . 1,•,ri· lle 3rd Rd. 1°/ h9 at t+ 1 l !1 C _ i.:: • . ... • v', - ~ ~ , 

-.- ••• o- e 3 (}Ur-
.i:Jd c O • 
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was completed by the mere consent of the parties thereto 

as soo.::i as the amount to be paid for the hiring was 

agreed upon. (1). 

In South African law, however, a lease, or 

cont ra ct of letting and hiring of movable or immov abl e 

prop erty is formed by the agreement of the parties on 

t lle follm,1in5 three points: that one party is to let 

or to give the other the use, of ascertained property, 

at a fixed or fixable rent. 

The contract in Roman law gave rise to 

personal ri rhts alone ond not any r eal ri ghts. The 

hirer ,.,as not even entitled to possession as the lessor 

r 21nclined the poss•c; ssor according to law, his duty not 

being prae s t ore rem licere ha bere , but nraesta re re 

f rui, ut i licere. 

In modern Sou th African law, however, a 

lease creates not only contractua l rights as between the 

parties U1emselves , but also :proprietary rights which 

t :1e le3se e can , 1·ii thin certain limits, e . g . r egistered 

lon~ l eases , Lla ke good against the wh ole world . To 

some extent., therefore, one is ,justified in regarding 

::i lea s e a s a s }-' ecies of ovme rship in land . ( 2 ). 

Locatio/ ..• 

----------· 
I . , 
\_ .l 

( 2 
Tns 4- ·) ?J 
.... • "• ..J • ·--, • tl 
.An L :troduction t o Homan Dutch Lm·.J . n .. ~·I . Le r::~ I+ •1 Ed. 
pa L_, e l :Sl. and Br eyt enbach vs. F'ran:rnl 1913 A.D. 
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Locatio Conductio Rerum: 

Of the thre e types of letting and h:irine; 

under Roman law, the locatio _5onductio onerarum, t he 

locatio conductio ooeris fac i endi and t he locatio 

conductio rerum , the latter is of concern here, namely, 

t he lettin[; of a thing , such as a house or a farm. 

1'he hirer of a farm ·was called the colonus, 

in apposi ti :)n to the ino£:b,li~ of a house , t he rental 

being terme d th e redi tu~ or oensi o . 

The duty of the locator, or l e ssor, was to 

guarante e the lessee a gainst eviction and to re-imburse 

him for a Tuy useful or necessary expenses incurred. 

The duty of t he condu ctor or colonus on the 

other hanc: , v1as to take care of the land as a bonus 

uaterfamilias, to give up the land at the end of the 

term of t je lea s e and to pay t he rent agreed u, on. 

Emohvteusis: --------
Fonnerly the lands of t he Roman people, of 

t he munici palities or of the college of priests, the 

so-called &Ari vecti~ales, used to be let for differing 

;eriods ranging from five years up to periods amounting 

almoat/ .•• 
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olraost to perpetuity. 

1-'li th the pa ssag e of y s ars, not only l and s 

bu t houses , to ,J , were le t L1 a similar manner, the 

lands and houses so let b eine terme d praedia emphyteuti-

About t he time of Justinian these two types of 

t enure of agri ve£tigales and of emphyteusis were united 

:..~ride r the com;non name of ernphyt eusis . 

·fhe emphyteuta enjoy ed t he use a :cid f ruits of 

t!1e Lind .:_n t~-. 2 san1 e ·way as a us uf ructuary a :'.'ld could 

cli spose of t1is rig:hts over the thing in any vvay he 

1,1 ::;a sed, exce pt that the dominus had a right of 

The emphyteuta could not alienate his 

r i01t under Roman law but in Roman Du t ch law this ~as 

,~ 11 owed to a lirni ted extent. ( 1). Under Roman law on 

dea th of Lie emphyteuta his r:L ght -v·-ias transmitted to 

He was oblig ed to pay his pensio whether 

, I n • t ' :,c oen er . -eo. by his emphyt e'.l sis or not and was also 

00lig ed to e nsure t ha t the land did no t deteri orate in 

vdl,.:, e . 

Jus t.inian !)oints out t ll s t ( 2) : -

.n.s t ~1::: ancients 1-vere in do 1J.bt as to t his cont:;."act, 
so:,1e resardinr: it as a letting on hire, and some 
"c: ,0 ···"'·l " t i·. 0 cu· ·:"l stit·ution of Zeno was made, (.J, - (..A ..;:, ,_,,. t_ . ) .. • V _.,_ • -

wri~ch declared t 11 ot t he contra ct of enmhyt 2usis 

,,ias/ ... 

(1 ) Grotius Juri sprudence of' Holland . Trans . H. T·J.Lee at 
pa ge 241. 

( 2 ) In.-:,t. J .2h .3. 
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was of a s pecial nature, and was not to be 
confou.nd ed either 1;.Ji th letting on hire or 
with sale, but r ested upon its own peculia r 
agreements. 

Quitrent Tenur e: 

This mode of land tenure was not identical 

1r1i t h t he emphyt e 1"'" s.l. s of Roman law, nor was it 

appa rently derived fr ~m it, but it was nevertheless 

i nfl uenced in its development by the rules of Roman 

law. (1). It was a grant of land for an indefinite 

or limited period subject to t he payment of an annu.nl 

rent (cyns or census). The grantee later became t he 

owner of the land with free rights of ali enation 

inter vivos or by will and had to maintain the land. 

The granter wa s considered to have me r e ly a rent-charge 

upon the land. A similar type of tenure existed in 

the Transvaal, namely, that of leeningplaats. 

Apart from the various statutes regulating 

quitrent tenure, it has been held that the rights of 

the parties must be determined by reference to the 

grant itself (2) and that although the Government is 

the dominus directus, it cannot prevent a bona fide 

sale of t he land by the quitrent tenant ( J ). 

Qui trent/ .•. 

(1) An Introduction to Roman Dutch Law. R.W. Lee 4th 
Ed. at pa ge 157. 

(2) Col. Government vs. VJasserman 18EI7 . 5. S.C. 
( J) Col. Government vs. Fryer H~ f.S 5. J. 3.C. 
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Quitrent tenure was, however, for the most 

part abolished by the Quitrent Act No. 54 of 1945 (1). 

The Land Settlement Act: 

It is ~at, however, the intention to deal 

vvi th the Land Settlement Act in all its varied detail s 

but only vvi th those of its aspects which impinge on 

common law princi ples. 

The Payment of Rent and Probationers: 

The :oayment of rent is essential for t he 

constitution of a lea s e. The grant of a right of 

occupation is not a leas e i: no rent is payable (2). 

As Pothier has it:-

There cannot be a contract of lease 
without an agr eed price for t he use 
and enjoyment of the thing ( 3}. 

I t is of interest to note t hat a later 

amend ment to the Land Settlement Act (4) made 

provision for- t :-1e granting of a right of temporary 

oc cu~::; ation to what the Act ( 5) terms probationary 

lessees. 

( 1) 

( 2) 
( J) 

( 4) 

( 5 ) 

The Minister of Lands determines the 

conai tioc.s/ .•. 

Section 2, Act No. 54 of 1945 and note on page 
201. Grotius Jurispruden ce of Holland , R. W.Lee. 
Rosen vs. Rand Town shi ps Re3istrar. 19 39 W.L.D. 
Section 32. Pothier's Treatise on the Contract 
of Lease - Contrat De Louage . Trans. by G.A. 
I,lulligan. 
Act No. 12 of 1912 as amended i.a. by Act No.38 
of 1924. 
Act No. 38 of 19 24. 



conditions of occupation and may even pay mainte nance 

allowan ces to these s o-called "lessees" either by 

way of wages or as loans. It is obvious that these 

occupiers are not by any m0ans l essees in the proper 

sense of the term. They are merely occ upi ers whom 

t he Minister of Lands thinks are likely to be suitable 

as pro per lessees of the holding when tfained. The 

desig nation of probationary lessee in the Act is 

t herefore a misnomer. 

hemission of and Alterati on in Rent: 

The proviso to section 24 of t h e Land 

Settlement Act ( 1) empovJers the Minister of Lands , 

w.~ ere a l ease h as be en cancelled due to drought, 

f lood, tempest, loc usts, lack of water, failure of 

croos, disea s e of stock or other adverse f arrr; ing 

co nditi ons to waive t!1e whole or any part of the 

re ~"t due. \ 
An ar.tler:.ding Act of 19 25 ( 2) makes provision 

f or t he alterati on of the rental if a lessee cannot meet 

'1is obligati ons because of drough t , flood, tempest, 

locus t s, l a ck of water, failure of croos or other 

(1) Act No. 12 of 1912 as amended. 
(2) Act No. 26 of 1925, section 18 . 

adverse /. «., 
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adverse_f arming condit i ons. 

The point at once arises as to wheth er 

t l12 .se provisi ons alter t he common law in circums t ances 

VJh er e a less ee mi ght othervvise have claimed a 

remission of rent under the common law by reason of 

having been de prived of ben~fici al use and occupat ion 

of the holding . 

According to the Di gest a l essee may claim 

a remission or a reduction of rental i f he has 

sustai ned dama c;e to his crops owing to storms, floods, 

hcst;il e inroads, or land slips , or blight in the 

ca s2 of oliv es (1). 

Van Leem-Jen { 2} grants similar relief to 

a tenant who has enjoyed little or none of the f r uits 

by r eason of floods, war, fir e or other 3reat damag~ 

to leased 2r operty. 

Van der Linden (J) st s t es that the lessee 

may demand a remission of the wh ole or part of the 

rent i f the unfrui tfulness has been caused by 

inundation, he avy thunderstorms, or such like unforseen 

misfor t unes. 

According to Huber ( 4):-

A/.¢. 

(1) Digest 19 02.15.2. 
(2) v. Leeuwen. Ro~eins Holl. Recht 4.40 .7. 
(J) Institutes 1 5.12. Trans. Sir H. Juta. 
( 4) Huber. Heeden Rechts. J. 8. 28 . Trans. P. Gane . 
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i, l::rnsee can obtain a reduction o:!:"' re ?1t on 
the gro·1nd of umn, oid abl e loss na mely 
through \~ar, floods, ini.F1dati on of salt '>Jater, 
extraordinary pr_:_e~alence of field-mice or 
~rns, incessant r :Jin and drought, p rovided 
t hat in the circumstances of time and olace 
those t :1ings -vrnre unexpected and unusual; 
but for s hortag~ in the crop owing to weeds 
or failure of crops the lessee can obtain no 
reducti on. 

These common h ,w princi ;;les h8ve been 

adopted by our courts and the vari ous circumstances 

ent ~tli~g a lessee to remiss ~on have been correlated 

under t :1e gener3.J_ terms of vis ma,1o£ and casus fortui tus. 

'.1i ll i3 ( 1) enumerates many such ci rcumstn~ces 

su ch 2s excessive snov,: storms out of season or violent 

':iin.cs a rid rain (2) ravages o:'.:' ce1··tain birds such as 

starlings, jD ckda1:1s a nd cro ws and, of cou:· se, loc-:.1sts, 

but not ~iliere t ie failure or destruction of a crop is 

due t o so:ae inherent vice in t ::1e 1 ,-: ased l)roperty such as 

the old a [;e of -vines (3). 

In the Cape Province ,m d the Orani:-; e Free 

..Jtf.:;te, spe cisl l ,2gi s lation l .irniting the corm11on law has 

l~e,~ il ~.1r·omul~ o t,ed ( 4) excludin6 inundation, tempest, ( wa r or 

::.. ~1sur.:~ci::_t,:Lon in the U.F.S.) or such lik8 unovoidable 

Landlo,d and Tenant in South Afric::.i 4th Ed. at page 22?. 
~iansen Sch:cader '.:; Co. vs. Kopelovii t z 190 3. T. S. 
J8l1annesburg Cons. Investment Coo vs. l•Iendelssohn and 
.C ruce 1903. T.H. 
Ca J a Law g of 1J79 .s.7 and O.F.s. Ordinance 5 of 1902 
.:::i.5. 
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be ceded s hall be as prescribed by 
re[;'J.lation. 

Under Fl.omon l av-J su"iJ-le tting of l ands wa s 

tt e princi ple being - nemo prohibetur r 2r,1 , .9..uom 

C(Jl1duxi t fru end a:·n, alii loca re, si nihil aliud c onveni t; 

unl2ss t h e:ce is an a z reement t o t he c ,)ntrary, n o-one is 

de'ua rred fro;:1 letting to another 1°ihat he has hired fo r 

~is own use. {l). 

~toman Dutch Law: 

Roraan Dutch jurists had div e r g ent views on 

·,_ hetL1er :~ l a s ., e .0 cou. lc! sub-let or cede his lease, particularly 

Grotius, for instance sta tes (2):-

.n p e rson who r1as tcken a thing on hire :nay in 
turn l e t it on hire to another in the 
a0sence of utipul a tion to t he contrary. 

~n t h e other hand , van de r ~es s sel maint ains (J):-

Although by the general law as adopted 
ei ther wholly or with modific ations by 
narticular statutes, it is oermitted to 
; l ess e 8 to sub-let land l e~sed by him, 
ye t by t be Law of Holland of 16th 
3eptem~er, 1558 , an exception ha s been 

made/.,. 

"1_ ) Code L;..6506. 
2) Gr ot ius J.l) .lOo 
)) j e l ect . Thes e s S'/4 . 
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made in resp ect of country lands, which 
cannot be sub-let V·Ji thout t he cons ent in 
viri ting of t he landlord. 

Voet ( l} states definitely:-

It :!as been established by our customs 
that leased lands cannot be sub-let 
without the consent of the owner or 
la ndl ord. 

These writers base their opinions on the 

Placaats of 1515, 15eo , 165B, and 1696, but whether 

t~10se Placaats referred to original l eases or only to 

ilae-huyre (subsequent leases) is still the subj e ct of 

doubt. 

Grotius, Groenewegen and van Leeuwen {2) 

inaintain t hat a lessee of a rural tenement may sub-let 

\·.:ithout t :1e l e s sor's consent. 

South African Law: 

In the Cape, the dupreme Court has forbidden 

t _: e cessi on of leases or s ub-letting of rural lands 

wit hout t he landlord's consent (J) but in t he Transvaal, 

t he Court took the opposite vie~ (4). 

It seems that t he generally acce pted vi ew 

(1) Voet 19 .2.5. 
( 2) Rooms. Holl. Recht. 4. 21.4. 
(J) de Vries vs. Alexander 1880 Foard. 
( 4) Eckhardt vs. Nolte. 1885. S.A.R. 

i s/ •.. 
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is t j at under our common law a l essee of a rural t enement 

may not cede his lease or sub-let without the landlord's 

consent but t he matter is not entirely free from doubt. 

It is also clear that under the princi pl es 

of t he Roman Dutch law of delegation a tenant may not 

cede or assign his lease without t he lessor's consent (l} 

as th e consent of all three parties, namely , the l essor, 

t he lessee and the proposed assignee is re quired for t he 

transference of ri ghts and obligations under the lease. 

The di stinction betvJ een an assignment or 

cession of a l e as e and a sub-lease lies in the fact that 

t ~~ e former i s a transference by the tenant of all his 

rights and obligations under his lease to another person, 

so that t he assignee is substituted for t he tenant; the 

tenant drops out altogether, he l oses all rights and is 

relieved fron all obligati ons and responsibility under 

t he lease, while the assie ne e takes his place and becomes 

t he te :'.1ant of the l a ndlord, under the terms and 

condit ions of the l ease. 

On the other ha nd, sub-letting is a grant 

by the t enc}nt of the whole or portion of his rights 

under t he lease to another person, called the sub-t enant, 

i n/ ... 

(1) Henderson vs. Hanekom 1903. 20.s.c. 



105. 

in retur·n for a rental; a fresh contract of l 0a se, 

ter.Jed a sub-lease, being crea t ed between the tenant 

and th e sub-tenant. The orir;inal lease between the 

landlord and t he tenant is not affected in any respect 

and r emains in force, but ther e is no privity of 

contract between the landlord and t h0 sub-tenant. It 

f ollovis that t he rent under the lease is still payable L;/ 

the tenant to t he landlord, while the rent under the 

s ub-lea se is payable by the sub-tenant to his landlord, 

i.e. the tenan t. Similarly, a sub-lease does not 

incorporate the terms of the ori ginal lea se, or any of 

its express conditi ons , unless the parties to the sub-lease 

have s pecially so a greed (1). 

The re is a common law rule , however, that 

a com pulsory cession, name l y , one necessitated by 

operation of law f or the purpos e of distributing the 

proceeds of a tena nt 's esta te among his credit ors, is not 

; rohibited by an original agreement between the parties 

not to cede { 2 ). 

Such a prohibi t ion was not, therefore, 

binding on a trustee in insolvenc :r ( J), nor on a 

li quidator of a company being vJound up { 4), nor on a 

;ris ssenger of t ~·ie court acting in pu rsuance of a sal e in 

executi on/ •.. 

(1) Landlord and Tenant in South Africa. G. Wille 4th Ed. 
at 1" ap:e 10$. 

(2) Lon~o~ ~ S.A. Exploration Co.vs. Li qd. N.E. Bultfontein 
Ltd. 1895 . S.Co Also Fitzpatri ck's Estate vs.Frnnkelts 
Estate 194 3 1LD. 

( 3 ) Ileima :-m vs. Klempman 1? 22 W.L.D. 
(4 ) H.irnme lhoch vs. Liqd. Fresh Milk Co. 1925 T. P.D. 

II 
I 
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execution of~ judgment 2gainst the tenant (1), but the 

position in regard to trustees and liquidators has been 

altered by s pecial legislation (2) making such a 

p1 ohibi tion now binding upon t :".efi1 1 too. 

In terms of section 35 (2) of the Act (3) 

qu oted above, however, a sale in execution of the 

les3ee's interest i n the lease, is conditi onal upon 

t he l,lim.ster' s consent. This latter provision 

co nstitutes a statutory limitation of t he common law 

rule and the mode in which the interest is thus to be 

ceded is also prescribed by regulati on. 

Quiet Enjoyment of the Leased Property: 

Every lessor is under a duty not to inter­

fere v-i i th the lessee in the quiet enjoyment and use of 

the leased property (4). A covenant or agreement to 

the effect t hat a l 2saee is entitled to such a right is 

implied in every lea de ( 5). 

( 1) 
( 2) 
( 3) 
( 4) 
( 5) 
( 

/ I 

0 ) 

On the other hand, Pothier ( 6 ) maintains:-

.......... if wh at a lessor wants to do to the 
lands of t ~rn farm be something which does not 
lessen the lessee's enjoyment of the lands, or 
if t he dir:ri.r..:J. tion of enjoyment ivhich it will 
cau3e be something infinitely small, the lessee 
can~ot object, nor even claim an indemni ty, 

seeing/ ..• 

Allison's Est. vs. du Plessis 1925 T.P.D. 
Act No . 16 of 191+3, se c .14. 
1ct No. 12 of 1912, as amended. 
Dig .19 .2.15.8; 19.2.2/.i..4; 19 .2.33. 
Watson v s . Geard, 1884. J. E.D.C. 
Sec. 75. Pothier's Treatis e on t he Contract of 
Lease - Contrat De Loua ge. Trans. by G. A. Mulligan. 
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seeing that he suffers no 1033 •••••• 

......... It is not a disturbance of t he 
less ee's e~joyment if t ha lesser goes 
himself,or sends others on his behalf to 
i:aspe ct ..... . 

kay doubt which may exist as to the 

lessor's common law right of access t o the l eased 

property, is r esolved by section 40 of the Act (1) 

whi -:!h gives the I-Iinister the specific right to enter 

upon and inspect the l ea sed holdii:1g at all reasonable 

times, irrespective of the common law. 

Occu oation of and Residence on the Leased Holdin1:e : 

Every lessee has av ailable an actio conducti 

against his l essor for t he use and occupati on of the 

The lsssor must accordingly deliver the 

property to the lessee by transferring t o him the 

detentio or physical control thereof (J). He must give 

t he lessee not only vacua oossessio but also the cammodus 

~sus of the l eased pro perty.(4) 

The tenant obtains thus a possession which 

can be protected in law (5). 

There/ ... 

(1) Act No . 12 of 1912, as amended. 
( 2 ) D • · 1c ~ 1 --· 10 2 19 rj. - -v -1- 1° ? l ' i g . ) • ,~. ::i , ;) • • • o , oe t,, ,, • ,_ • '+ • 
(J) Grotius 2.44.9. Voet 19. 2.1. and 14. 
(4) Tshandu vs. Johannesburg City Council 1947 W.L.D. 
(5) An in.forma tive article on the protection afforded 

to a -,::; ::issessor 3D;Jears in the TydskrL: vir fl eedendaa r se 
rtomei~s-Hollands~ Reg of Nover;1'oer 19 51+ under t h e pen -
of ,., . ; 1. F . i-iiddel berg . 



108. 

There are, however, no authorities on the 

actual nature or degree of occupation necessary to 

constitute t he possession which is required under the 

contr-act of lease. It would seem that t he lessee s hould 

at least heve actual physical control of the property (1). 

The question of sub-letting has already been 

dealt with suura. 

Section 28 of the Act (2) daparts from our 

common law concept and prcvid9s for compulsory residence 

a nd occupation by the lessea for specified periods during 

eac:1 ve ar. 

For instance, holdines purchased at the 

instance of settlers under section 11 of the Act (3) and 

l eased ~ack to them, must be beneficially occupi ed and 

r es ided on by the lessee for not less than eleven months 

in every calendar year (4). 

For t he purpose of this d- • section 2u , 

"be _'1efi cial occupati :m" of a leased holding is stated 

to i ncl~de: -

( 1) the orocer care and maintenance of the 
.I. • 

improvements t hereon; 

(1) Scholtz vs. Faifer, 1910. T.S. 
(2) Act No. l ? of 1912, as amended. 
(3) Ibid. 

( 2) / ••• 

( 4 ) Sec. 28 , Act No. 12 of 1912, a s a~ended. 
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(2) the maintenance and improvement of the 

fertility of the soil and the taking of 

all measures necessary to deal effectively 

with existing or anticipated erosion or 

brackishness of the soil 

( 3) the extermination of v ennin and the 

eradication of noxious and other weeds in 

accordance with t he provisions of any law 

re quirinr such extermination or eradication. 

These are far-reaching requirements and will 

be more f ully dealt with infra wh en discussing t he 

question of improvewents on the l eased property. 

The provisions of this section 28 have 

been made applicable to all leases (1) and, what is more, 

are being enforced by the Government, as is evidenced 

in a recently decided case (2). 

Ti1is was an application by the Minister of 

Lands for a n order declaring a lease to have been 

cancelJ.ecl, for tlle ejectment of lessee, and fo r other 

reli ef. 

On/ ,. ... . .. 
( 1) Bv t he r:jrovisions of Sec. 1 { 2) ;)f Act No. 42 of 1944. 
{ 2 ) Strij dom N. 0 . vs. Fourie 1953 N. P.D. 



110. 

On the 13th March, 1947, the lessee had 

been allotted a farm holding under the provisions of the 

Act (1) and a lease, with an option to purchase,was 

entered into ~etween t he lessee and the Department of 

On 1st October, 1951, the lessee exercised 

the option to yurch ose, but t he price had not yet been 

Section 43 of t he Act (2) provides for the issue 

of a Crown grant, inter alia, after not less than 10 

years have expired since t he date of commencement of 

t h e lease. Section 2 of the Act (3) defines "lease" 

3 S including t he tenure of any holding after the right 

to Ju rchase it has been exercised and until a Crown grant 

has been issued. In this particular case the period in 

every calendar year during which t h e lessee was required 

t o r eside on a i1d ,:; eneficially occupy the hol ding had been 

fixed, in terms of secti on 28 of t he Act (4) and 

Government No tice No. 586 dc::ited the 15th Ivlarcl1, 1946, at 

10 mont hs . During t he calendar year 1952 the lessee was 

a i~sent from the holding from t he 11.;.th October to the 31st 

December, in the course of serving a sentence of 7 

month's imr risonnent i n res pec t of a conviction f or stock 

theft/ ..• ___ .. 
( 1) hct I·J o . 12 of 1912, a s amended. 
I 2) Ioid . \ 
( 3) Act I\Jo. 12 O .i: 1912 , as amended. 
I , ) 
\ i.j, IlJid. 
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theft . 1~,:::c orrJ :i.ngly , on t he 19 th February , 195 3, the 

LLLLstPT cc1ncel 1ed t '. 12 lsasG under the pr0vi sion s of 

.secti;tl !+2 ( 2) (c) r,J .• L.~ .f. ·_;--10 .,:. c· ·1,,· 1\ 1 \J , IJ. ··)on ·t:; 1 d t ' -1-v - • - '. ·nc grou.n ·;,w v 

Y•~n ·•;,,c'r,·,t· ; 1 ' ](11 f·:---, '1 l ed t<) ;-•,~, .. s.i·a'e 1 r,)' ~-. , , .. 1.J ,::,: ; t ,.._ 1.::I:. , '. . c :~- - .:. ": 01 c1'l1CJ c e neI lCl8.L.:f 

1es .::.:; ee d:L;:_:;.~ uted l)1e validity of t he cf.n;cellation. 

·,;0.-3 ct t !:e ti,ne of t l:e 0ction in o ccu pati :m of the 

hulci11<: , i1::::v in Leen n,l c:D sed from gaol chring 19 5 J , c?. nd 

l ~:ssF:e lwd r e:si ::1 ed on the h oldint for at 1 °)ast 10 months 

•1H.e.siden is defined in s e ction 2 of t I: e Act 

L "c lcsr:3ee '..1::::d ~'. ersonal1;;,. occupied the hclJin_r· f or nt 

;. , Ct ( .>) • 

/,c L .:o . 
i1.;i c1 . 
I ,_,ij_ d . 

the 
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'"'"" -, • • • , t' t • l 1ne .L OS.:see ,.ioin-c c:i nea - :w a ) erson ,ni z ,-._ t 

1J9 s:Ji cl to reside at i~i.s 11;:i ;_,i_se eve n t ::1 01.1g h h e :::1i [:;ht 

i.;; e t e . (G ororiJ.y c1~::., 3 ,_:; c_t anc: contende d t ;-iat a lessee '.'11i f ht 

be in 1--e r- 2011,:l occn:c:-oti::-; 1.-;. of e dvvellinc or a rarm despite 

illuatratians ½e r e 11::; 1 1_.,fu.1 , 

l essee s to be in person8l 

oc c iJ. : ·a t L;:-;_ of t Leir !10ldin5 s for D rni n L.1um ) eriod in 

oc cu~otiort to ~e siffici en t , th :n•e v1 o u. l d lrnv e been no 

Th·= les s ee rmJ.st be in a cttrnl o c c ,;t p a ti on 

of lli s '. ;oL:i ~ur at 1 3 ast 10 ~ onths in t h o calenda r 

·, oe alJsent for ' :ore t ' 1an 2 mo n ths . 

The court 11 u s ,10 i~ c alJ. ed u ;:on to decide v1he tl1Gr t h ese 

(1 ) Act i:o . 1 2 of 19 1 ? , as c:Fnended . 



in t h is c ase , 011 2:l. t her f oo ti n::; , 

t:,e l essee: hod c een o r; sent for >1ore t h em 2 ,.ionths in 

to be vc::1id . right 

1°2- vesterJ. in t 18 :>.)V e rnmcnt in te r ms 

of t bc net ( l) and t ;iat t he ··ii nister via s entitled to an 

J:t 1.1i l l be noted t :tab tlw quc~st:i.on of -~~he 

Oc Cu na t i' .-,:,, ;/ 
1. · ·- --- ••• 

1 2 :if 191 ;~, a s au ended. 
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occu 1_,ati :)n for ten months of t :12 year. Alt h:Ju;·h the 

s~ch ~ J8 ri od should be calculated co ,tinuously or in 

the Jg~regate it is s ubmitted that t j2 l atter me thod of 

calcul::.ti-)il -; ;a s :!,._n~onded by the Act, oth e:::·1,Jise the leg i .::.;-

lat; u.re 1,~ ) 1.J.1cl ce rt,,:i. nl y ha ve :n.3de s pecific ::)rovisi on 

tll -2r2f o:c. they 

1:iu.,t iJe g:Lven t :1eir litera l simpl(i me:Jning 'lvi t hout 

~Lpor·tin0 vJo r ds to r e :;edy a casus omissus or ,,-1i thout 

subtrsctin~ wor ds, even if the result is harsh or 

unfair ( 1 i. 

HesideEce: 

riot 0 !1ly i s occu 1;ati on :nade compulsory 

but restri cti ~ns as to th e number and race of resident s 

a llowed on a holoi :,_1:_:_ v,1ere at one time i mposed by 

Sec t~ z)n 28 ( b) of t h e Act ( 2), as 

suiJstituted fr ,-:,n1 time t o time ( J) provided that not 

dau2htcrs a~~ cinor so~s ) co ~ld reside on a leas ed 

( 1) 

( 2) 
( J) 

Dadoo Ltd. and other::, vs . Erug ersdor p Munici:)al 
Council 19 20 A.D. 
Act No. 12 of 19l2 as amend ed. 
This secti on 28 lb} waa substituted by se c . ? (a) 
of Act lo e 26 of 19 25 and by se c . 2 (1) (a) of 
Act No. i2 of 1944, and was amended by Act No . 
23 of 194;:; . 
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holding , unl ess th e Minister othen11Jise agreed. This 

restriction was furthermore made of retrospective effect 

so as to attach to every lease issued before 1944 ond 

al so applied to all subsequent l ea ses (1). 

As was to be expected, the restriction 

gave rise ,o e lot of· dissatisfaction amongst lessees 

ond \ •J DS finally aoo.J.i.she d by an ar,1ending Act in 1 949 . ( 2) 

Furthermore, the opportunity was afforded 

to all l s s s ees of approaching the I-Iinister of Lands for 

the cancellation of t he restriction in their l 2a ses (J). 

No such st atutory r estrictions as to 

res.L dence exist at pres :: nt, but judging by past expe rience, . 

it is not oeyond the bounds of possibility that some 

futur e Government m~y see fit to reimpo se them. 

L1 ter ,ns of section 29 of t he Act ( 4) every 

les see is obliged to care for and maintain the 

improveir,ents Oj_1 t~1 e holdin[: to the satisfaction of the 

i.JJ. nister of La~ds and if the Einistc:[· considers that 

the lessee is failing in t ha t res pe ct he may, after no t 

less t han one ~onth's notice to t he lessee, himself take 

imrYJe dia te/ ... 

(1) Sac. 1 (2) of Act No. 42 of 1944. 
( 2) Abolished by sec. 2 of Act Ho. Li- 2 of 1949. 
( 3) Sec. 7 ( 1) of Act No . 42 of 1949. 
( id Act No ., 1 2 of 1912, as amended. 

I 
I. 
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i m :.ediate ste ps, at t he lessee's cost, to pr event the 

de preciati on of t he improvements. The l e s s ee's 

f e.i lure to r eact to th e notice to arrange for the care 

and ma intenanc e of t he i mprovements renders t he l eose 

li abl e to ca ncellat ion. 

Where t he re is no benefic ial occu pation , 

t he lea s e may be cancelled. (1) 

Now, the obligation t o maintain the 

L1pr ove rnents and t he leased property is in a ccordance 

v;ith t i1e com;r,on 1 2-w rule t ha t a less ee is under a duty 

to ta ke care of t he l eased property (2), that he must 

use it only for the pt.tr-pose for v,1tlich it f,"1a s l et and 

for no othe r purpose (3), that he must r estore the 

property to the l e s sor on terminati on of t he l ea se, in 

t :1e ::.;auc condi t i on as t hat in v-ihich it wa s delivered to 

him , f air i•Jear and tear excepted ( 4) and that he must 

not , therefore, abandon nor neglect t he pro perty (5), 

nor misuse nor injur e it i n any way . 

Pothier (6) says, for instance, that:-

The l ?s see must us e tbe thing leased as a good 
p.:::i terf amilios wo ·J_ld use his mm property; he 
mu 3t exe rcise t he same care t o preserve i t as 

(1) Strijdcm N.O. vs. Fourie s upra. 
( 2) Voe t 19 . 2 . 29. 
(3) Ibid and Van der Li nden 1.1 5.12. 
( 4 ) Roberts vs. Krauss , 19 1 3 O. P . D~ 
(5) Gr otius 3.19 .11. 

a /••• 

( 6 ) Sec . 190 . Pothi er's Tre □ t is e on t he Contract of 
Lease - Contrat De Loua6e - Trans. G. A. Eulligan. 
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a good and careful paterfamilias would in 
the case of his own property'-:-:-:-....•.... 
similarly, the lessee of a farm must work 
the lands properly and in the right s eason. 
He is no t allowed to overtax the lands .•• 

But what of the position where the 

improvements on the leased property are destroyed by 

the action of a guest of the lessee or damage is done 

to the l eased property by such a third party who is 

a guest? Is the lessee liable to the lessor for such 

This question was considered by the Cape 

Provincial Divi si on in a recent case (l}. The cou::--t 

( de Vill iers, J.P., and Watermeyer, A.J.) held that 

the lessee irn s l10t liable unless he v.J as ne gligent in 

admit ting t h -? 8U,est, the onus of showing that he ,,_ias 

not j-~c~ligent resting on the les .s ee in accordancG with 

t he Jrinciple laid down in Frenkel v. Ohlsson's Cape 

Breweries, Ltd., 1909 T.S. The court rejected the 

view expressed by Pothier (2) that t he les see should be 

l1eld liable even although n:::, blame is attributable to 

him, and accepted the view of Voet t ~o t t he occupant of 

a l Jascd house is not liable for the delicts of ti s 

guests/ •.• 

(1) Kealey vs. Landsberg 1953 C.P.D. 
(2} Section 193. Pothier's Treatise on the Cont ract 

of Lease - Contrat De Louac·e - Trans. G.A. Mulligan. 
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guests u~1less he was negligent in admitting t hem. 

,_,·n tlie matter of improvements, section 

30 of the Act (1) introduces a startling innovat i ~n. 

It makes it obligatory upon a less ee to effect improve-

ments when there are no or very few improvement s of a 

pe r manent and substantial nature at t he date of allotment 

of t he holding t o him. The relative saction reads:-

Every l e sse e of a holding on which there are 
no improvements of a permanent and substantial 
nature at the date of the allotment thereof or 
on which there are on the aforesaid date s ~ch 
improvements which in the opin~on of the land 
board are of a value l ess than one hundred 
~]ounds or less than twe:..1ty per cent. of the 
volue of the unim; roved land, whichever amount 
may be the greater, shall within ten years of 
t he date of the commencement of the lease 
effect im .-Jrovernents on the holding which, 
t ogether with the value of the improvements 
(if any} exis~ing at the date of allotment, 
will bring the total value of t he im;Jrovements 
to a value whi ch , in t he opinion of the board, 
is not less t han one hundred pounds or twe~ty 
per ce nt . of the value of t he unimproved land 
at t he date of s uch allotment, whichever may be 
t he r:reat er .. 

Hube r (2) states quite plainly:-

A lessee is not l.Jcund to make irnprove:nent s 
but merely to use (th e land) properly. 

There / ..• 

(1) Act No. 12 of 1912, as amended. 
(2) Huber's Heeden Rechts. J.8.24. Trans. P. Gane. 
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There iz no common law rul e requiring a 

lessee to restore the leased property in a better 

condition than that in which he received it. (1) The 

very nature of thG contract cf lease r.1ili tat ,:: s against 

such a rule; it is the use of a thing which is hired. 

Apparently this section 30 of the Act (2) 

vias i) romulgated in 1912 so as to assist in the building 

,_;_p of a sound agricultural industry in t he Union. It's 

application may well be the cause of hardshi p in cases 

v,harc lessees are forced to r elinqui sh farDing 

or,erations through circumstances beyond their control. 

Landlord's Hypothec: 

As will be evidenced later, the Act (3) 

creates a lly .. ,othec over the lessee's interest in the 

lease and introduces a st at utory pledge over certain 

of t he lessee 's movable property. Before discussing 

those ~revisi ons it is necessary to examine briefly the 

na ture and scope of t he landlor d 's lien as it exists 

under our c on1Ticm l aw . 

Van der Linden ( 4) states, ihter alia:­

The/ •.• 

( 1) Her;.nil1i:'. vs. l e Roux 19 21, C. P. D. 
(2) Act No. 12 of 1912, a s ame~ded. 
( 3) lbi d. 
( ~; v.d. Linden. Inst. 1.12.2.: Trans. Sir Ho Juta. 
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The law tacitly, without any agreement to 
that effect being necessary, gives a right 
of legal or tacit mortgage to ........... . 
t ne l essors of hous es or lands, on all the 
movable ) roperty brought thither by the 
less ee and also on the fruits w~dch ryr ow 
upon tho land. 

0 

Grotius, too, states (1):-

........ likewise the l essor of land (enjoys 
a tacit hypothec) over produce standing on 
his la nd . 

Van der heessel (2) maintains that:-

The l essors of lands, in town as well as in 
the country, have a tacit mortgag3 over 
things brought and carried into su ch lands. 
In r8s pect of lands in t he country, the 
fruits growing thereon, and even those which 
h8ve bs en c8rricd into barns are subject to 
the same r i ght. This right should be exercised, 
or in order to pr,3serve it the t ~_1ings should 
be put under arrest, before they are carr ied 
away from the land. 

This tacit hypothec is constituted over 

tlle invecta et illata on the leased property for rent 

d:Je by the tern::m t. 

The hypothec is often wrongly referred to 

a s t he 11 10~1:l lord 's lien", but a lien mves its 

existence/ .•• 

(1) Grotius 2.48.27. 
( 2) v.d. ieessel Th eses. Sel ect 423: See also Voet 

20.2.2. Grotius 2.48.10. 
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e~dst.ence to the fact t hat t he creditor is in possession 

of t he subj ect matter of the lien , whereas the prope rty 

,,,;t1i ch cons t i t ut es t he su bject matter of the l and lcrd' s 

l1ypothec is on t he leased premises and is thus in the 

possession of the le s s ee as debtor. 

The nature of this hypothec was fully 

dis cu.ssed by t he Appellate Di vision in 1911 ( 1). It 

;-.1.a s a d1Jol origL1 , being derived from t he pandingsrecht 

of t he ol d 0ut ch l ai."' , u :>on wh.Lch the tacit hypothe c of 

Lw llomcn 1av,; has been grafted. 

1.:,,1 3 Dutch Law: 

The old Dutch law did not recognise tacit 

hy?othec s ;bu t only t he pandingsrecht which was not a 

security itself, but merely t he right to obtain a 

se curity by s eizing t he goods of the debtor. Under this 

ri.zllt t he l andlord conld attach ( by a pandnemig_g) the 

i nve cta et illata for arrear rent and sell them in 

exe cution after notice to the lessee, but ·without having 

/ c2viou:s ly obtained a judgment. 

1iornan Law: 
Justinian {2) makes mention of an 

interdictum Salvianum given to the owner of a rural estate 

as/ •.• 

(1) ~ebster vs. Ellison, 1911 AoD. 
( ;2) Justi ni an's Institutes 4.15. J. • 
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as a means of getting possession of the goods of the 

occupier of the estate, which goods had been pl edged 

for t ll e rent. 

This process is not to be confused with 

t he actio Serviana . It proba bly constituted only a 

step to t he latter action and ~ay have fallen into 

disuse by the time the actio Serviana was introduced as 

means of redre ss for the credit or. 

In t he case of leased land , farming 

implements and t lle lessee 's other property v1Jere held 

as security for t he payment of rent and the praetor 

Servius gave s lessor this real actio Serviana to enforce 

his r i,::::ht to these things in the case of non payment of 

t he rent. This action was gradually extended under the 

na me of actio quasi - Serviana and was used to enforce 

t ,1e ri ght s of a creditor over anything thus given in 

sec u.rity. 

The Institutes state (1) :-

The actio Serviana and t he actio guasi­
Serviana also called hypothecaria, equally 
take their rise from the praetor's juris­
dic tion. The actio Serviana is brought to 
get poss (=Jss ion of t he effe cts of a farmer 

which/ ... 

(1) Justinian's Institutes 4.6.7. 

,) 

I 
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which are held as a pledge to secure the 
rent of the land. The actio guasi-Serviana 
is tho t by v-Jhi ch creditors sue for t :1.ings 
pledged or mortgaged to them. 

A tacit hypothec was conferred on a lessor 

only in the case of the lease of urban property but an 

express agreement was required to constitut ~ the hypoth ec 

in r esp E-)Ct of the lease of r~r3l property ( 1), but 

nevertheless (2) 

in ; raediis rusticis fructus qui ibi 
na scuntur tacite inte l legu ntur pignori 
esse domino fundi l ocati etiam si 
nominatim id non c ::mveneri t. 

in the case of rural tenements, the fruits produced 

therairi are tacitly ~~derstood to be pledged to the 

ow .-8 r of the leased pro perty, even if such has not been 

ex;r s s~ly ~~reed upon. 

The landlord's hypothec as we know it 

t od ay , is ~ f usion of t ~e old Roman and Dutch law 

c o;,. cc pts cEld is t r1 e 0nly rornainin[ common l8W t acit 

vihi ch lw s a1q v .:; lue for t he Insolvency JI.ct ( 3). 

(1) LJi [e st 20.2.4. 
(2) Digest 20.2. 7. 
(3) Sec. 85 of t he Insolv ency Act No. 24 of 1936. 
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The hypothe c is giv en in r es pec t of arrear 

rent o ,·1ly ( l) Dnd covers inv ect 8 et illata and f nli t s 

and crops of t he property leased. 

I nv ec ta e t I l lci ta : 

As ·c o t he form er invecta et illa t a t h ey 

cunsis ~ of t hings driven or carri ed on to l aa s ed 

pr ope rty (2) such as ani mals, furniture , ornaQent s, etc., 

but not t i1e ;:: r oceeds of th e sale of coeds whic h were 

3U bj ect t o t he hypoth ec.( 3 ) 

Fruits n~d Crops: 

As tc t he latter, it does not matt er 

i'vh e t he r t'.1 e fruit s and crops are still growing , or having 

been ga t hered , a r e s tack ed or stored on t he l eased 

I n this conne cti on Pothier s ts t es:-( 5) 

-~······ this right extends t o all fruits 
,Yi.' i•;lrn i.s oever natu.re , t hat have be en 
;.:-a t:1~ r ed u po:1 t h,s l a::1.ds of the fa r m, s uch 
-:Js 1·fr1.' <'1 t a~1d grains of all kinds , hay , vJOod , 
l j i ri ,; , c ::. d t:: r-, e t, c • 

'I'l:2 invecta et ill ata to which t he ~1ypothe c 

r ,.:: f e rs :ncq i:.:e.l ong in m-me rshi p t o t he l essee , or co a 

'-" 'lb l '.:> s ~ e 0 / - t - ;..... ~ ' .J •• • 

(1) ·: :oodrov1 .-:. Co. vs. Rothmc:n. 1834. 4 i~.D.C. and Se c . ~5 5 
I n s olv e nc v Act Ho. 24 of 19 36. 

( 2) v'oet 2G . 2: 2. 
( J} 0uc.:ca·1n c:n vs. Burrows. 1916 . W.L.D. 
( l+ ) Voet 20.2.20 
(5} 3cc. 233. Poth~er 's Trea t ise on the Con t ra c t of 

Lease - Cont r at De Louage - Tr ans . by G. A. Mulli gan . 
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sub-lessee or to a t Lird party. 

Goods of Sub-Lessees: 

.According to Voet and the Di z est ( 1) the 

toads of a sut-l8ssee were subject to th~ hypothec up 

t o t he f ull amount of the rent due by the lessee, not 

mere ly by ~he sub-lessee, but the position today is 

that t hey are s ~bje ct tc t he hypothec only up to the amount 

o·,,int: by th e su.b-lessee for rent as also t i1e fru.its and 

croos of 3 sub-lGssee (2). 

The goods of t hird parties f ound on the 

leased pr emi ses are subject to t h e hypothec i f the owner 

ex~.-res ::.:.:J.y or Lc1plicitly consnnts t ~1e :ceto. A c::msent is 

i:;1plied if t ::10 ov:nel' all ovis his rood s to rG,nain on the 

leased i_.n- or,e rty for t~w use of t :1 e le s s ee for a permanent 

·jr• .:'..ndefin:i.t(-; ~;oriod '::i thout bri r.-1g ing; it to t h e notice of 

t iie l e ss or that t he ~ oods belong t o llim, whe n in a 

position to do so (J). 

As soon as tha re nt is in arre a r the 

(1) Voet 20.2. / : Digest 19.2.24.1. 
( 2) lrie dl ::; nder vs. Croxford ~;s fl.b odes . 1367. 5 Earle . 

Se e also ~andlord and Te~ant in So uth Africa . a . 
·.Iille . 4t !l Cd. at page 193 . 
Col din[_'.e r's Trustee vs. ·1/hit ela\v .:(~ 30110 l i l6 T.P.D. 
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hypoth e c accrues but is of little value unless re~dered 

effective by an attachment (1). Before t h e f~ods are 

attaci-:ccl, the hy pothec cc1n be defeated by r emoving the 

g oods fro r:1 t~-1e l e ased property ( 2). 

The posit i on under a oman law wa s differ 3nt 

in so far 8S t he mova bles continued t o be subject to 

the hypoth ec, even thou£h r emoved, the pra e t ori an actio 

Serviana beinG dire cted against arzyone who ha d in his 

possession the [ OOds which were sub ject to th e hypothe c (J). 

Roman Dutch law and our law also concede 

a right to t l1 e lessor t o retake by means of an attachment, 

removed :~':oods before they r each their destination, 

provided this is done expeditiously (4). 

doctrine of "quick pursuit" (5). 

Hence the 

So much then for t he brief outline of the 

landlord 1 b hypoth~c wh ich is available to the Government 

as an ordinary lessor under t he Act ( 6 ). 

Sp3cial Statutory Hypothc c: 

The Act(?) does not contain any provisi on 

wh ich c oulc be c onstrued as der ogating from th e common 

( 1) 
( 2) 
( 3) 

( 4) 
( 5) 
( 6) 
( ? ) 

~e bster vs. Elli s on. 1911.A.D. 
Vost 20.2.3. Van der Aeessel. Select.Theses 423 supra. 
Sec. 257. fothier's Treatise on t h e Contract of 
Lease - Contrat De Loua ge. Trans. by C.A. Hulli gan. 
Vo et 2J .2.J. Grotius 2.48.17. 
Ye bster vs. Ellison 1911. A.D. 
Land Settleme n t Act No. 12 of 19 1 2 . 
Land Settlement Act No. 12 of 19 1 2 ~ 
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law concept of the hypothec. In fact it go ,:: s f urther 

ti:1on the common law and creates an additional s pecial 

hypothec under section 37 (1) of the Act (1) which 

reads i.a. as under:-

T~,e Government shall have an hypothec over 
every lessee's interest in his l e ase in 
sec 1J.ri ty of all amounts ov,.;ing to the Govern-
ment Ly the lessee in respect of ......... . 
. • • . . . . . • rent . . . . . . . . . . . in terms of the 
lease or under t he provisions of this Act; 
a d such i1y :::)othec shall rank prior to every 
mortga ge bond, hypothec or charge upon the 
said int 2rest. 

The lessee's interest envisaged in this 

section cannot be classified' as invecta et i llata. The 

l8tter are things driven or carried on to t he l s ased 

propGrty such as animals, furnitur2, or ornnrnents { 2). 

It is clear t~at t his provision is in 

c..ddit ::. on to and not in substitution for the common law 

hypothec given to a landlord. 

The presumption, albeit rebuttable, exists 

t'.1at a st 2- tute do ,2 s not intend to alter the ex"':.sting law 

wore t l·wn is necessary a.nd s Lo;_lld be interpreted to 

"' t • ti· 1 .-, ·1· - ~ ''::i r as :.---'.1oss..; 'o·l P , un.less tl1A c o,1:.c orm o cxis ::iL <•"'' i::l;:, - - _ - - - -

contrary/ ..• 

(1) TLis section 37 of Act .No. 12 of 1912 was 
substitLlted by section 16 of Act ITo. 57 of 1934. 

( 2) ',fobster ✓ &4 Ellison 1911. A.D. 
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contrary is clearly intended (1) because it is 

co nsi dered improbable that t he legi slature would 

over·throi.1 f:J.nd2 u3ntal pri :-i.ciples, infringe rights or 

depart frorn t ~1 e g eneral system of l nw ·without expressing 

its intenti on c le arly . 

The Act (2} not only affords t he Government 

a s pe cial stat :1.tory hypothe c in addi t:i.on to the ordinary 

land lord I s ty1:;othec, but also a ri e;ht descri bed in the 

Act as a pl e dc e of movables which s hall be deorn ed to be 

:..;.-1 possession of trH;) Gover-nmcnt. 

Nm,-.i the matter of deliveriJ is very import ,3 nt 

in the contract of pledge of movables. To constitute a 

v s lid p l c~ d/-:;e \·1'.1ich is .-::ffective a gainst all parties, it 

is essentio l to give 1)ossession of th :=: ;nova bl e t o the 

v ppignoratio r Grum .aiobilium ou aru:J 
oossessio non e st translata in 
~redit o r~m v a let quidem r e s pectu 
de bitoris sad non prae judicat aliis 
credit or ibus (J). 

In other words, a p ledge of movables, 

possess ion/ ... 

( 1) Joha:r.i.nos'ourg 1,:unici p1 l :Lty vs. Cohen 's Tr ust ee 1909 
'I'.~. 

' 21· 1:· • • ~t, ~.:1..ro. l~? or 1Gl2 - Sec t i on 3'? ( 2). \ . ~ , 
( 3) :-Iatthoeu.s, De Au.ct. 1.19 . 74: Voet 20.1.12. 
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possession of which has not yet been givefi to the 

cred~t or is effective as against t he debtor but does 

not operate to the prejudice of other cr editors. 

~t1ere, therefore, the pl~dgor retains 

possessi Jn and control of the movables , the pledgee 

l ,.)se s his r i ,_hts if t h e pledger ali enates and delivers 

t he Llovabl es to a third pa rty wh o is un~ware of the 

-,J l ,"' a' _,_. ,=, ( 1 ) 
l - c,.J ~ • 

lurtherrnore , delivery tc implement a pl edge, 

~us t be made with a vie~ t o perfecting t hat pledge, as 

our l a½ does not consi der t he delivery to be effective 

it ti lG lJl edgor retair:s possession and control of the 

movables even if he agrees to hold them pre cario and to 

0 -_ ve t h em u :"> at t !1 e r equest of t he pledgee ( 2) ~ 

1Jow secti on 37 ( 2) of t::ie Act ( 3) contains 

3 r.J c.i i ca1 d ,.~~: a :;-, tu r:2 fr orn th e a'cove common l aw -principles. 

It r 23d s , inter ali o , as follows:-

All stock and all mov able property belonging 
t o any l e s see w:1ich is, or at any ti ~9 has 
bsen u . ·on his hold i ns s hall be deemed to be in 
tll 2 003sess:~on of the Government and t o be 
,;l ,~d ~ed L 1 f :w o 1.u• of the Government in 
Se curity or 311 amounts o;,v i nc; t o t he G- overn­
i1L::.1t '.Jy t. he l e ssee in res pect of ........•.... 
:c ,:.int • • • • • • • • • • • • in te r ms of t :1 e lease or 

unc. er / .•• 

( l ) _>:ir e-::: VE: . Heath 's Exec . L ~Gl+. 3 s. c. and I'Jetl-.1 e r l.s:1ds 
.Sank v D . Yul1 1 s 'l' r ustee 1?14 , ~.: . L. D. 

( 2) Grot i us . rioll . Cons . J. 174. 4; Vo et 20 . 1.12. 
Stratfo r d 's Trustees vs. London i S. A. Bank 1874. 
3 •_ I , , ( " 

!J • .iJ . 0. 

(J) Act No . 12 of 1912 , as s u~st i tuted by sec. 16 o~ 
1lct ~fo . 57 of 19 34. 
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under t l12 ~Jr- ovisions of this Act: Provi ded 
that -

( o) nothinz. in t his sub-sect:i.on contained 
3;_-1311 in any way interfere vvi th the 
less ee's right -

(i) to us e any such stock or movable 
property necessarily r equired fo r 
c~msumpti on by himself, his house­
hol d or his servants employed upon 
tho holding , or to us e any produce 
necessarily re 0uire:1 for the feeding 
of ids stock upon the holdine ; or 

(ii) to dispose of any such stock or 
movable property for the purpose of 
obtaining funds necessarily re quired 
for the carrying on of farming 
opera t i c/;.o u~)on the ~1olding; or 

(iii) to dispose of any such stock or 
rnovable property in the ordinary 
course cf f a r mine opera ti .:ms; 

(b) the onus of provinz t hat any stock or 
movable property used or disposed of was 
used or disposed of in accordsnce with 
t he provisions of prov i so (a) to this 
su b-section sh all lie upon the lessee or 
other person all eging it; 

(c) The Secretary for Lands or any person 
thereto authorised by him oay by l etter 
direct t he less ee not to dispose of any 
such stock or movable property specified 
in s uch letter, and t hereupon the pro­
visi ons o~ ~roviso (a) to this s ub-section 
s r: Gll not apply to such stock or movable 
~rouertv so s •_oecified. 
• • V 

Not/ .•. 



l ) J_ • 

cJ l ·c deewcd to be L1 ; ' ,3s.-::s sion of ancl to be ::•ledgecl 

fhi s .rovision is in dirsct co~flict ~ith 

r-. )­
, . .J., 1....., u ! ? ) n,1 1 c:,·!· 

\ .~ , 11.1.•..A.. U J 

~ r 2strictivs i ~ter~r ot a tio~ a s i t offends a;·~ i ns t 

I 

as/ . e ~ 

( ]_ .. .:-t.} 1r:~r<Lc:11d0 .;_;a:·1k: \ 1 s . -~:.J.11 ' .s ·r~c 1.st e c 1\·~~J./'., , 1 :.L. D" 
( ~--~ .Jee; . 31

;' \ :2.) of /~ct, ~:o . 1~: C)1: l :,·~.; J_.·~ , :~ ~-' 1

-~ f~f idc:d . 
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as the lessee falls into arrear with hi s rent. 

To soften t ie effe ct of t h is a lmost 

imprac t;icable provision a s far as concerns ,.1ovables 

no 1011;_;: er ,_).'.1 the l e ased premises, the legislati on has 

necessarily exemptGd s tock a nd movables r equi red by a 

l 2s s ee f or household consum?t i on and stockf e eding and 

has ellovJed llim t o 
, . 
aispose of such movables in the 

ordinary course o:.: f2rmi ng ope r ati ons , but has , at the 

s a me tim,? , placed t he onus of ;)roof t lrnreof on the 

lessee. The Goverrunent c ay , too, prohibit the consumption 

and dj_s p osal oZ t ll~ s o-call ed pl edged n:.ov abl3s, so as 

tc ::.-- 2:..1der its 1)l e dg e 1aora eff e ctive or it mey rel ease the 

;,JovslJl es f r 0;1, its pledge to ena bl e a t hird party to 

hypo thecate t hem ( 1) . 

These deeming provis:i.ons provide yet 

anothe r e:xa ,;1pl3 of those "blanke t securiti es" of which 

agric ·;_ lt ur-31 1 ~6islation is so f o!ld. Often insufficient 

c ,;gt1i ,sDnc e is ta1.rnn of the l)Ossi bl ;-; far-rGac hing effects 

of' s t.1c 11 prov i sior1s and t l-1eir· lJr or11ulgati on is s o t.1ght ~t,o 

be jcJ.stif :i. c d by ,~verring that t 1·1ey are so seld .)m mnde 

use of t h at the danger to t :.; e individua l ri ght of the 

( ., ) 
J.. , 3u.b-s 12 co 

ar:1ended . 
37 , Act No . 1 2 of 19 1 ? , 2s 
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su i; j e c t 1. :3 , ·L,o e ll intents a:1d purpose s n on.- ex:Lste:it . 

T11e G0veni;:-1oi1t' s ri ght of pl :;d6 e has 

c:.lre a dy been uphe ld in c: ri2ce::1t cas e 1.-:here t h e Govern­

;:10 11.t. int e :cvened a nd objected to a sale in insolv ency on 

the c::.;round . .:, that t :1 e attac hed &ssets were hypoth e cate d 

to it (1). 

Compe~s ati on for Improvements and 
Remov~l of Groos: 

'.:fhenever a lease is ca I1celled a!'ld tl1e 

lsssoe h as to vacate t '. rn leased property the questi::m 

~ow the Act (2) contains a number of 

p rov:Lsi::.ns ·i-.1l1ich de al ·with the r:l. ght of cxnpens ati on. 

It may be as well, ther2fore, Zirst of a ll t o o~tline 

in brief 0 1 .. .tr· c ommon lavJ in t :1is :c c s ~)ect. 

1.r1 t l~:; ~b sence of a ~ ex pr es s a rreer;1ent "-·,~ 

relatiuc t o t h e removal o~ im0rove rnents or to 

ol d Articl es h :: , 11, 1 .2 and 13 of the Placaat o.f t h e 

., "' . ' 11 d n 2 / 0 - ' r::. , .... otates o .i: :.o D . , o_;: :; . / . l. :) J·.5 , re-enacted in t h e Pla caa t 

( l) Dick ~., v s . Larais 1951. i·-I . P.D. 
( 2) La nd Set t lement Act Ho. 12 of 19 12. 
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t c lea s es i~ South Africa ( 1 ). Briefly, therefore , the 

positi on is as follows :-

(1) On expiration of t he lea oe . 

The owner of tr:e l one! ·<,comes m·mer of 

all mate ri al s r ~maining anne xed to the 

property a~d of di sannexed ma terials 

not yet r emoved by the lessee . 

(2) Before exoiration of t he l ease. 

A les see u ~iy r· c;·r.ove all his improvecents 

except necessary 0nes vl lich a.re ne eded .?er 

the protection or pr eservati on of the 

..:i.s to sta ::1di nE crops and t :1e les :3ee rs 

r~~ht to ~o upon t he land to re 8p them after t he lease 

has e:q ire d , it h8 s bee n held in tv10 e arly d e cidecl 

case s (2) t hat he has such a right . This ha s, howev er, 

been d ouo t e d in t h re e later case s ( 3). T?1e l a.t est case 

i n 195 3 or1 tl1e su b j ect take s tl':e matter no furthe r ( \ :· . 

In tl1i:J ca3e o clause in t:1e contra ct s ) ecificolly 

r: r ovided / .. ~ 

(1) Hubin vs. 3 otlrn 1911. 1\ .D. and van We zel vs. van 
'.iez21' s Truste e 192\ .i\ . D. 

(2) Haasen ~ Latelle vs. Crafford 1909. 2j .S.C~ Japtha 
vs . ~-iil ls :;,;.;xec. 1910. E.D.L. 

( 3} l-J.ed:,il i c vs. :Sotho 19 1 3 . T . P .D ; du Toi t vs . Vors to r 
1928 r . P.D. and f i ke v a . Kockott 1934 E.D. L. 

( !+ ) Lessing vs. Steyn ]_953 . ~• .Ij . D. ( P . i-I .l:J:5 3)( 2) A. '5 1 ) 



( 1 
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J_;~..:illd 1) (.:.: L LJ_e .~C-(tt /~ct i:o " 
I L,1 d . 
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,3 c ale th::m the meagre ,:::ea s ure aff ordecl by our c oi:1r:1o n 

law, in view of t he obligati on to effect improve~ents . 

Ko such thine; . The Act (1) un the 

c ;J j':;.tr3rJ 1:,rovides ( 2} thnt whe re D lessee h as failed 

tc c,.:;,::1ply vJ i th the require u2nt s of t he lea s e, the 

ri ght to occ;t1py t :1e holdinc: v,ii t L all t he L ,1pr·over1ents 

t:.:c r Gon s hc:11 revest in the Government cmd no comt)e1v;ati:)l1 

rda t e :ci als annexed t o t he hold in,~ oy t ~1c lessee, -.<·1ether 

_o_r_- _ .. _~o_- _t_t_i_1c_q_, _ i1_a_v_e __ ·o_e_2_t_1 _, __ 1nd e or annexed wi t h the knm,ded -:-·3 

uf t l1e Government. 

:?urthermore ( 3) if a lessee of a holdin.Q'. has 

:nade a fcilse st::itemcnt in his a pplicati on kno-::,ii EC it to 

fals e , t~l :; :'.l t h e Einister for Lands ho.s t he r:ov:er to 

can c e l the lea se , unless five years have elapsed , and no 

'. • '1 • t COIT]j~_,::m ;::: aT~lon 1s payao e in resp e c of im~rovements m2 de 

Ly t~e l os s ee on t hs hol ding. 

'1'h0se s re indeed drastic provisions v,l1ich 

lease is surrend ered or cancelled and such s urrender or 

C , , •e' 7 
,,.•- ' , , -· s -' 1·1 t 11e O?: -.J..· n1· on of· t .J-,_,e ~L,· a,.·,1d D-~ o~ -,,~a', d• -_e c;; U t,; _;__.1.0 !.,.i_,.., ;_ . J... , _;__ . , - - _ u_ v. 

( l ; Act tfo. 12 of 19 1 2 . 
(2) I0i ci : Section 42. 

-'-o / V • • ., 

(J) 3ecti~n 18 (J) of Act No . 12 of 1912 . 
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to dro ~ght, flood, tempest, locusts, lack of water, 

failure of crops, disease of sto ck or other adversG 

f ar!nint co nditions that the i-iini ster i;1ay '.:) ay s u. ch 

compensat i on t c t he lessee for any i mr::1rovements of a 

subst ::mt:.e:l and permanent nature effected by him at 

bis own expense on his holding as the Land :3oard may 

re ~01JK1e nd ( 1) . 

It wi ll be observed that the right to 

rc.::eive co;upe r1; . .,atioG is hedged around by qualific2tions 

and is limited to improvements which ar e of a 

su~ s tantia l aad permanent nature . No test is prov ided 

in the Act as to what is a substantiDl improve~ent. 

As far&~ trees on the l eased property are 

concerned , the Act (2) provides s pecifically tha t a 

L;ss ee .s:1sill not cut down , destroy or injure any trees 

on his i·10lding , 1-·1itlio:.1t the ·written permission of the 

Linister of Lands , but he ue y use dead wood for f uel 

0r for domestic purpos es . 

As to a t enant's common L :,v-1 ri ghts 

r 2~;ar·din[; tre s s on the l e ased prop2rty , Article 13 

\..;.., 

( 2) 
Je c tio ~1. 
Sectio11 

21 of Act No. 26 of 1925 . 
39 (1) of tbs Act No. 12 of 1912. 
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oft ,e Placaat of 1696 allows a tenant to claim 

compensa ti on for trees planted by him ~ith t he 

la nd lord's co nsent . This has also been held to be 

in force in the Uni on.(l) 

Article 14 of that Placaat thereaft er 

provides that occupiers may not, without the previous 

written consent of th G owner , cut down any fruit-bearing 

tree or groivi n.g timber, nor may they lop or cut the 

pollard willows, or other cuttable trees ( in so far 

as the oc cupiers may be authorised to do so) otherwise 

t.han ac t he proper season and time i.e. not sooner t han 

in the fourth year, under a penalty of 10 pounds, at 

40 groats per pound, for each tre e cut or lopped to the 

contrary, in addition to the loss and da mage s, to be 

fixed by the court. 

This article a r)pears to have oeen 

abrogat ed by contrary usage in the U:a.ion as our courts 

have lai d do wn in a seri es of cases, that since the 

contract or l ease is de usu (2) a tenant has the same 

rights of cutting down trees as a usufr uctuary . 

( 1) 

( 2) 

De Lee rs vs. London & S. A. Exp. 
.:3ee also Larnlord and Tenant in 
G. ~.,ille . 4 Ed . at page 232. 
~L,ughton Est. Co . vs. r,:c. rlattie 

Voet / ..• 

Co. 1$93 . 10 S.C . 
South Africa . 
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Voet (1) and van Leeuwen (2) maintain t hat 

a u.sufructu.ary may cut and sell as fructus, reeds, 

stakes and branches cut from thickets, groves or f or ,::: sts 

which are svlva caedua. If not sylva caedua they may 

only Le cut for vines or ne cessary repairs to the 

dwelling provided the usufruct:J. a ry does not deteriora te 

the property. ~vlva caedua are cuttable trees which 

s prout up again from th e original stem and roots and 

wnich produce fresh crops of wood (3). 

Grandio r es arbores, fruit trees and non-bearing fruit 

trees which shade walks and pleasure grounds may not 

be cut dovm. 

In applying these principles to the 

contract of lease, our courts have held that provided 

a l essee l aaves the property in the sa me condition in 

wl1 ich he Lrnnd it, a less ee may cut down gum trc: es ( 4) 

and cut wood for domestic purpos8s, for fir ewood , for- :: arm 

purposes, r epairs to outhous es, for f ences and for 

agricultural impl ements (5) • A t2nant may not, however, 

cut down ornamental trees, fruit trees or wattles ( 6). 

Even/ .•• 

(l} Vo e t ?.l.22. 
(2) Cens . ?or ensis 2.1 5.9. 
(3} Dizest 50.16.JO. 
( 4) I-Io:..~gllton Est. Co. vs. 1•Ic. Ha ttie 1 894 J..0 .R. 
(5) Foxcroft vs. Meirinc 1907 E.D.C. 
( 6 ) Brice vs. Zurcher 1~08 T.s. 
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3ven where third persons c ~.it ::md gather 

·, ,Jod o:.:. a far,n whi le the tenant, despite co;-;1.plai!1t by 

t he landlord , takes no suitable steps to pr event s u ch 

acts, the t enant is liable (1) as such acts can r eally 

be ascr:.U:ed to t i1 e tenant I s ne gligence ( 2). 

The Act ( J ) , therefor e , in prohibiting 

les :.3 s c s from cutting down any trees on the hol din.,r:~ , 

deprives t hem of their common law rights to cut down and 

It is difficult to und erstc:n-1:1 1rJhy 

s :)_ch an a pparently unnecessary restriction should have 

been imposed by t ~e Act unless, of course, the type of 

t enant v.; arr ants suc:11 strict control . 

'l'i1ree furtLcr a s 1)ects of the Act ( h) 

certainly call i' o r· comment . 

It has been s pecifically pr ovided ( 5) 

t, :~ at -=: v s -r: J land settlement l::;)ase s hall be !)rotec t e J from 

seizur e under a~y _,rocess of execution :i. ss u.e d out o: any 

coii.rt Dcd s :wl l 1-1ot be attach ed ;.:i r soJ.d i n exee ,J.tion , s ave 

~a ~rlst er o: Lands . 

:r, . / 
' .:l.lS • • • 

----- ·- • · ----·--··-•--·---·------



This is indee d wide ~rotecti on for t hs 

lessee, 'uut 1-J ~wt of the creditor ? 

A tn1stee in insolvency may , however, cede 

t he l sa ,.oe to an a pp r oved n,c:-.., , 7 o~c: ee ( 1) ..... .. _.\ , _,_ ._. __ . and the Land 

Bank r:wy recover any moneys o,dn£ to i t in r es:>ect c•~ 

It is settled lm-1 t hat f :Jr E.., c,<_- c; ff to 

.J..' ,_ • , I , -, • • ' l +- • ' l 
L,: :c so :-rie i~a :. ,,ie;:__; ;;, ; io :,msc ce .1.l QLu c , naue _._y, oscer-...ainsiJ -1..e 

i:1 money . 

It is s omevih at s t..srtli 1 to find in the 

• . ( ~ ) 
1i.C C J ( th ou.ch by nov-i not ': J.i to unexpectc'"d ) th8t any 

off +"" •, " O.J. Lanas against any rn on.1;ys ov,ing by 

the lea.se e t,:) t he Gover nment :.1o t ·v~:'...ths tc< nd i ng t:::_g_t _in either:_ 

0ne ·wonders exGctly in ,vi-Hit ':Ja y eff ect is 

eve~ tiven to this sect i~ n in pr actice . 

( 1} 
( 2 ) 
I 1) \ .,, 
( I I 

:+ J 

12 of 
l q ,., ,:) 

> r.'. ,.J . 
12 of 
12 of 

191 2 . 

7 •::J l ~' - / _,_ , ...• 
19 1 2 , S e cti on J 8 . 
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( 1 ) 

·r ant 

I 
,' ... 
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of tra nsfe r s of hold:li1g s ·Here t o c ontain a c onditi on 

that n o ali e nation, hy _·:o tlle cati or1, encLlmbra n ce by me an s of 

• I·· ' ( t ' ' • • t ' f r ' a serv::i. cuc e o ner 1~ :1an a servi uae o· usu:..: :cu.c·cu. s , ~ 

or divisi on cf t he 

'.)r uncli videcl ,:,'lcH'e t l1erein, could be ef:0 c, te d v,1i thou.t the 

e r-a n ted u ~) on the 

on such cDnditions a s 

t h e n:Lnis ~er- de eued fit to i r;1pose Thj_s c ondition was bv 

T>e : 'e :0 r 1) \9 sav yet :::nother c h ang e of 

:J i nd '.)D t h 2 

The 1949 ~ct ( 2) , on the ot her .ano , 

(l} Secti on (l} of Ac t ho. 42 of 1949 . 
( 2 ) ~-3 t:".:cti on tt oJ.-. -·~ ct l·.:·o . L~:2 of J·:~1/; . 

' . ' ueen issu.eo , 



wide powers o~ parate executie to seize and s ell the 

land by public aucti on without rec ourse to a court of 

1avv a:::1d t.o distribute t ~1e proceeds to t he persons entitled 

th c~roto (1). 

There is no doubt t -,at t :1e Land Settle!1e:1t 

/,ct ( 2) has played a most import ant role i:::1 the 

devclo (m10:.1t of t i1e a gricultural industr~/ in South Africa. 

Fo~ the ra ost part based on t he common l a~ contract of 

lec.se, the Act has e.:-wuled :110.ay thoc1a :1ncls o.f 1 e-ssee far:n:: rs 

eventu3lly to become owners of land by converting t heir 

::.cases into a g reements of purchase. 

~ fanJer usually bequeaths his farm to a 

son or da~ghter so it is to be expe cted that applicants 

tor Gov GY-nr,1211 t farms -vv !.10 are i :: ot l an6-ovmr:~ rs a::ce, on the 

, , 

d10le, persons oi' little or no 1:1eans. It is not s urprising , :J 

and qui t e often ! th ::: :::·ef ore , t}wt in dGolinr ,,;i th t '.Lis f'oorer 

unr_"liaule type o: l'c:.r;Mn- , t tw le6 i s lature has seen fit 

to i mpose restrictions aud otligations upon them more 

onerous t ha:1 under our ccmn1on law, such as :-

( 1) 
( " I ,:, I 

.Act lJo. 42 of 1949 - Section 9 . 
Act Jo . 12 of 1912 . 

(a)/••• 



( 1) 
( 2) 
( 3) 
( 4) 
( 5 } 
( 6 ) 
( 7) 

145. 

( a) the restrictiorJ. against sub-letting without 

t he I,'linister' s written consent ( 1) 

( b) the I•Iir.Lister' s ;:rpecific right to inspe ct t he 

leased holdinG at all reasonable times (2) ; 

( c) the period of co:npulsory residence and 

occu pation ( 3); 

(d) the obligation to improve the leased holding 

( e) the liJri. ted and sometimes lack of compensation 

for improvements where the lessee has failed 

to comply with t h e requirements of the lease 

( 5) ; 

(f) the restriction on the cu t ting of trees ( 6); 

and 

( g ) the automatic set-off of debts owing as 

between lessor and lessee notwithstanding 

that the amount is unascertained or is owinq 
'-' 

in respect of debts of a different nature ( 7 ). 
,., 1 / r urt:1ermore1 ••• 

Sec. 35 of Act No. 12 of 1912. 
Sec. 40 ibid. 
Sec. 28 ibid. 
Sec. JO ibid. 
Sec. 42 ibid. 
Sec. 39 ibid. 
Sec. 38 i bido 
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ru~~i J r mo r e t he Governs ent e n j oys a 

t~lsc a ..::;o - caJ_led 

time been on Li.e l ~)o sod Dr o·,Jertv ( ,.,Ji th certain 
.. ... t/ 

It is .s ,J.bmitted t L ::it t>iis 

inteq;retatiun to a :)ply to those movables only ':J11i :::;h ,: -::ere 

0:1 tr. ,• '.L::,ased property ot t lle time t !1e lessee 1:a s 

actu2lly in arrear with his rent. This i s i n deed a 

c .:msideration. 

;~s nwny :Jilliorrn of pOLinds of t, 1:,.2 tax-

, .. 7 .-., . ,,. , 
._)._ _; _, . 

. . , 
; .1.L . .L :~ on 

<....- :- ;. 

I 
I 

I 
Ii 
! 



'i\·~E Cu.7C:SPT 0/ SUHETYS:II f' Ii -i }L::LATION 
TG T.1-~ .;.,,u -:.J .J:~:~i~ LCT, 194h ( ACT rm .13 

uF 1944) il:3 iL..Gl: JED . 

Con tents definition of s u rety ship ; position 

in Homan l::rw; natur e of fidefo.ssio; 

Anto ~1inius Pius; Diocl e tiai1; Haxin ian ; 

<fustinisn 1 s iJov e l s ; benz.: f i c.i um ordinis 

seu excus:3 io:-1is; Hadri an I s r e scri pt of 

benef::..cium divisionis; le[;a l :fiction c f 

beneficium cede nda r um 

actione~ ; fidejussor indGmnitati s ; 

d;_~rin[, fe u.d 2l period; p;uDra ndi a or 

,,;arrant us,· nlo,:-,iu c~ or r le (f•er·1 e. Gr oti· us 
! -- - •✓ - ,...., -I.. ' 

oud int e rcessio; intercessio in subsidium; 

c onst itutum ·:.ie cun i oe or p,~ctum c:)nstitut8e 

oecuniae ~ surety s hip p ro pe r ; priv i t y; 

st rict incer;;r e ta t ion ; co rri;;12r ci 2l, l:.:cis -

lative an~ j ud icial oblie~ ti ans; section 

40 Land Bank Act; Bonk ' s p o~·,crs of r ec overy; 

f::.d e .~ ussor inde,nn it~1ti.s; future 0 bliua tJ. -.ns ; 

~~t~Ye of s e rvices and e o ods contempl at ed in 



Definition: 
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the Act and difficulties of interpretation; 

list of nembers and evidence of liability; 

j oint and several liability of members; 

liability of co- sureties; development of 

concept of j oint and several liability; 

Hadrian , Voet; benefi cium divisionis; 

position under Land Bank Act; beneficium 

ordinis seu excussi onis; position in Roman 

Law; Justinian ' s Novel; Placaat 1564; 

position under Land Bank Act; beneficium 

cedendarum actionem; historical development; 

position under Land Bank Act; liability of 

·women and minors; senatus consultum 

velleianum; authentica si qua muli er; 

public traders and emancipated minors; 

interest and costs; summary and conclusions. 

Maa s dorp C. J . combines the definitions of 

Voet and van Leeuwen to state that suretyship is a 

contract/ . .. 
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contract whereby a person for the gr eater security 

of the creditor takes upon himself some obligations 

for which another person is prima rily liable; the lat t er, 

however, still continuing to be bound thereby (1) . 

Position in oman Law: 

y far the greater part of our law of 

suretyship springs from the Roman law as moulded by 

Germanic custom. 

ccording to Wessels in his n1aw of Contract 

in South Africatt , the Roman Dutch law of suretyship 

which was practised in the co urts of Holland during the 

eighteenth century , was almost identical with that ·which 

prevailed in France . Pothier , who dealt with the Roman 

law of suretyship as it obtained in France prior to t he 

Civil Code , is thus a valuable source of information 

in our investigation of the historical development of 

the concept of suretyship. 

There were in fact five different forms of 

contracts of the nature of suretyship known to Roman law 

during its various stages of development . 

The/ • • • 

(1) Maasdorp. Institutes vol. J . 5th Ed . page 316 . 
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The growing complexities of soci al and 

commercial life had led to tDe institution of t he 

fidejussio , which at the ti ne of Justinian was considered 

to be the only form of true suretyship. Justinian , in 

fact , treats only of fidejussio as being a guarantee of 

obligations no matter how incurred . This form had 

developed so as to overcome t he restrictions and 

limitati ons at t aching to t he former sponsio a nd 

fidepromissio . 

In the case of fidejussio, it was apparently 

the rule that fidejussores who stated in writing that 

t hey had bound themselves as such , were presumed to have 

observed all the necessary forms of stipulatio (1). 

Fidejussio consisted t hus of a persona l 

iuarantee by a third pa r .ty who intervened by means of 

a stiPulatio and bound himself to t he principa l creditor , 

under t he accessor; c ontract , to carry out t he debtor 's 

obligation, whether civil , natur3l , r eal , cons ensua l 

or literal . ( 2) This form of contract of suretyship 

could also be conditional , wa s not limited to two years 

as in the case of t he sponsio and the obligation passed 

( 1) Inst . 
( 2) Inst . 

3 . 20 . $ . 
J . 20 . 1 . 

t o/ ••• 



to the surety ' s heirs . 

Antoninius Pius , Diocletian and Maximian 

gave the creditor the election of proceeding against 

either the principal debtor or the surety in the first 

instance . 

Justinian also decreed by Novel (1) that 

action against one of several sureties for the same 

debt should not release the others . He also gave the 

right to sureties of having the principal debtor sued 

first provided he was within the jurisdiction or could 

be produced t h ere within a prescribed time . This was 

known as the beneficium ordinis seu excussionis . 

By a subsequent Novel (2) bank8rs were _given 

the option of suing the surety before excussing the 

principal debtor . 

The rescript of Emperor Hadrian required a 

creditor to divide his claim anongst all solvent 

sureties , if required to do so by the surety who was 

being sued for the whole debt . If such a surety paid 

t he debt in full without claiming this beneficium 

( 1) Nov . 
( 2) Nov . 

4.1 . 
136 . 1 . 

divisionis/ •• • 
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divisionis, he. could not recover anything from his 

co- sureties but could recover from the princi pal 

debtor by an actio mandati . 

Such a surety could, however , remedy the 

position by obtaining from the creditor a cession of 

his original rights against the co- sureties . There 

existed certain difficulties in this respe ct because 

the surety could not rightly demand cession before 

making payment . Payment , on the other hand, discharged 

the debt and all sureties (1) . 

To overcome these difficulties , a legal 

fiction was employed by which the creditor wa s regarded 

as having sold his rights to the surety who paid fo r 

them by the amount IQf the debt . By such a cessio'n , the 

surety was also entitled to any other securities 

( pignora et hypothecae) held by the creditor , so he 

could possibly find himself in a more advantageous 

position by taking advantage of this beneficium 

cedendarum actionem, than he would have been if he had 

made use of Hadrian's rescript of the beneficium 

divisionis in the first instance . 

The/,, •• 

(1) D. 46.J . 76: D. 46 . 1. 39 : Cod . 8. 41 . 11 . 



The two main exceptions regarding women 

sureties , namely , the senatus consultum vel1eianum 

and the authentica si gua mulier are dealt with more 

fully later herein. 

Indemnity and Suretyship: 

The contract of suretyship differs from the 

contract of indemnity. 

The contract was sometimes varied so t hat 

the surety only promised ttwhat cannot be recovered 

from t ~1 e principal" called in later law a fidejussor 

indemnitatis (1) . In this case the indemnitor 

indemnified t he creditor against any shortfall or loss 

which he may sustain through the inability of the 

debtor to pay and was thus only liable for the 

deficiency . ( 2) 

In such a case the indemnitor enters into a 

separate and original contract to make good the loss , 

if any , but this separate contract is in no ~ay 

accessory to the main contract between the creditor 

and the principal debtor as in the case of suretyship. 

( 1) 

( 2) 

Digest 4. 5. 
rivate Law . 

Imperial Cold 
'Weil c:i n d Co . 

The/ .•• 

1 . 116: Buckland Manual of Roman 

Stor age and Supply Co . Ltd . vs . Julius 
1912 A. D. 
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The pr·omise to indemnify does not depend upon the 

validity of the principal contract at all . 

An i ndemnitor undertakes to pay if the debtor 

fails to pay for any reason whatsoever; the s ure t y onl y 

pays if the principal debtor was legally obliged to pay 

but does not do s o. 

So much t hen for the Roman law concept of 

surety ship . 

Position in Roman Dutch Law: 

According to Wessels (1) the contract of 

suretyship during the feudal period was of extreme 

importance and extensively used . Sureties were generally 

required for the payment of debts , for appearance in 

court and to execute judgment, the contract of 

suretyship being known as guarandia or warrantus and 

also as plegius or plegerie . 

The creditor often looked rather to the 

surety than to the debtor and the contract almost lost 

its accessory nature . In fact , the tendency of the 

Germanic law during the Frankish times was to make the 

sur ety/ ••• 

(1) Law of Contract in South Africa . 2nd Ed . Vol . 11 . 
3775 et . s eq . 
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surety directly responsible to the creditor and the 

debtor responsible to the surety. 

The benefit of excussion was apparently 

almost unknown and there was no recourse amongst 

s uretie s nor t he benefit of division amongst them. 

With the later revival of Roman law , the 

customs of the feud al times and Jvli ddle Ages gradually 

disappeared . 

At t he time of Grotius, for instance, the 

Dutch law of suretyship had shed its medieval customs 

and was prac t ically identical with that of t he Corpus 

Juris . 

Intercessio in Subsidium: 

Amongst the several ways in whi ch one 

could intervene in a contract between two parties 

for the greater security of the creditor , 1,Jas by means 

of an intercessio in subsidium whe re the original 

debtor re~ained primarily liable · and the intercessor 

was liable only to the extent to which t he credi tor 

could not obtain payment from t he princi pa l debtor, 

whereas t he indemnitor under the fidejussor indemnitatis 

was/ ... 
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was bound under a sfo paratc contract in no way a ccessory 

to the main contract between the creditor and the 

rincipal debtor . 

This intercessio in subsidium could take place 

in different ·ways amongst which was the contract called 

either constitutum pecuniae or pactum constitutae 

pecuni__~~- It is this particular type of contract and 

the accessory contract of suretyship proper , which are 

of interest to us . 

Pactum Constitutae Pecuniae : 

The pactum constitutae pecuniae when it is a 

promise to pay the debt of another , is in effect , 

though not in f orm , a promise to pay in subsidium. 

The constituens can only be called upon to 9ay so much 

of the original debt as the orie;inal debtor ha s failed 

to pay . It is not an accessory obligation in the sense 

of a fidejus~io and , therefore , it may be more onerous 

as to time or Rla~e of payment than the principal debt . 

It need not even have t he same object as the principal 

debt , but in most other respects it resembles the 

contract of suretyship proper. 

Suretyship/ .• ~-
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Surety ship: 

Where, however , the intercessor contracts 

with the creditor to become liable in subsidium for 

the debt and to fulfil the principal debtor's 

obligation only if the lat ter does not do so and if 

the promise is to follow the fort unes of the principal 

contra ct , then such contract co~stitutes the true 

accessory cont ract of s uretyship. The intercessor 

mus t promise on his own behalf by an agreement to whi ch 

the principal debtor is not a pa rty "fidei jubere pro 

alio potest guisque etiams e promi s sor ignoret " (1 ) . 

Privity lies between creditor and surety , s o 

that a person who promises a debtor that he wi ll pay 

his debt for him is not a surety , even if he does so i n 

the presence of the creditor (2) . 

Strict Interpretation: 

The contract of suretyship must be stri ctly 

interpreted {J) . The rul e is probably based on 

the fact that t he original Roman contra ct of fidejussio 

had to be completed by a stipulatio , which , according 

(1) D. 46 . 1 . JO . 
( 2) V. 46 . 1 . 3. 
(3} v. 46. 1 . 12 . 

to/ ••. 
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to Sande ( 1) v: as restrictively lnterpreted to extend 

only to the extent to which the form and the purpose 

of the words supported it . Po s sibly too , the surety 

can be regarded as a favoured debtor and t he creditor 

must therefore state clearly the extent of the 

surety ' s liability . 

Voluntary and Statutory Agreements: 

Suretyship contracts as we know them today 

may be divided into two main ca tegories , namely , 

those voluntary accessory agre ements usually found in 

comme rcial practice, in which one party takes upon 

himsel - the obl~gation of another and , secondly , those 

usually of a legislative or judicial character 

requirine or compelling a person to enter into a 

sure tyship contract befo r e certain acts can ue done 

( e . g . surety bonds for executorships) , or saddling 

a person with automatic surety shi p liability for an 

act done, as in the case of secti on forty of the Land 

Bank Act , Act No. 13 of 1944. 

It is this latter aspect of the subject whi ch 

must / .• ~ 

( 1) Dec . F:cis . 3 10 11 
,.. J.. ( q, .. 
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must next engage our attention. 

Sta tutory Sur etyship under the Land 
Bank . ct , 1944, as Amended . 

The Land and Agric ultur al Bank of South 

Af r ica , i s empowered under its Act No . lJ of 1944 , to 

grant loans , inter alia , in t he form of cash credit 

accounts (1) to co- operative companies (2) . 

Such an advance in t h e form of a cash credit 

account is akin to a fl uc t uating overdraft , through 

which account moneys may , fro m time t o time, during 

t he currency of t he a ccount , be drawn from or repaid 

to the bank - vide definitions in the Act . 

Section 40 of the Act , to which reference is 

made above , reads as follows:-

(1) If an advance in the form of a cash credit 
account has been made by the bank to any 
co- operative company -

(a) every member of that company s hall , in 
addition to any other amount for which 
he may have become liable to t he bank in 
respect of such advance , _be liable to the 
bank as suret* for the r epayment of the 
advance , witn int erest and costs , by 

(1) Sec . 36 , Act No . 13 of 1944. 
(2) Sec . 35 , Act No . 13 of 1944 . 

t he/ .•• 
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the company , in an amount equal to the 
amount which he has received from the 
company out of the advance or which has 
been paid out of t he advance for any 
goods supplied or in respect of any 
services rendered t o him by the company; 

(b) such company shall , whenever re quired by 
the bank to do so , furnish to the bank a 
list , certified by the chairman and the 
secretary of the company, or by persons 
purporting to act in those capaciti es , 
sh owi ng the name and address of every 
member of the company who is liable to 
t he bank in terms of paragra ph (a) , the 
amount in which he is so liable , and any 
other particulars which the bank may 
re quire . 

(2) Every such list so certified s hall be evidence 
in favour of the bank that each person 
mentioned therein is so liable in the amount 
stated t h erein. 

(3) If any list required by the bank under paragraph 
(b} of sub- section (1) is not furnished to 
the bank within thirty days after the date 
upon which t he company concerned was required 
to furnish such list, the members of the 
company shall be jointly and severally liable 
to the bank in respect of the advance made to 
the company . 

Bank ' s Powers of Recovery: 

Sub-section (4) of the above section then 

proceeds to give to the banl<: the same powers of 

recovery i n r espect of the surety obligati ons crea t ed by 

sub- section/ •.. 
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sub- section (1) as t he bank possesses under section 

63 of its Act as far as t he recovery of contingent 

liability attached to shares is concerned, namely , 

to seize and sell 2 without recourse to a court of 

law , the immovable and movable property of members 

even though such property i s not special ly mortgaged 

to the bank . 

Wh ere members of the company are held to 

be jointly and severally liable under sub-section (J} 

of section 40 of the Act, as above , then the bank may 

recover from them in the same way as if they were 

members of a society without limited liability. In 

other words, the bank ha s power to fra me a plan of 

contribution and t hen to recover by seizing and 

selling, without recourse to a court of law , the 

movable and immovable property of members even though 

such prop0rty is not specially mortgaged to the bank . 

Nature of Obligation: 

Now the contractual relationshi p which 

exists between a co-operative and its members is 

neither one of partnership nor of agency, but a contract 
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sui generis (1) but f vis-a- vis~ the bank, as creditor, 

the above section forty of the Land Bank Act has 

created a statutory relationship of automatic surety­

ship liability between the bank and the me~bers , as 

sureties . 

It is significant t hat the legislature has 

seen fit s pecifi cally to designate this relationship as 

one of suretyship . It is not then a relationship of 

fidejussor indemnitatis . We have seen that an indemnitor 

under such an indemnity is linble whether the principal 

obligation is valid or not . On the other hand, van der 

Linden states that "no guarant ee (suretyship) can exist 

unless there is a valid principa l obligation on the part 

of the principal debtor" (2) . 

As the legislature has specifically created 

a suretyship liability and has designated it as such 

under the provisions of section forty of the above Act, 

the members ' statutory suretyship liability must , 

therefore , be dependent upon the validity of the bank's 

loan to their co-operative company. If the loan for 

some reason or other proves to be invalid then it 

follows/ .• • 

(1) Farmer's Co-operative Society vs . Berry . 1912. A. D. 
(2) van der Linden Institutss. 
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follows that members will not be liable to the bank 

under the provisions of the above section , al though they 
, 

will be bound either by contract or by a natural 

obligation to their co-operative company for advances 

r eceived and the like - cum causa principalis non 

consistit , ne ea quidem guae seguuntur locum habent (1)­

¼hen the principal obligation disappears , its accessories 

cannot have any effect either. 

Had the legislature intended to impose a 

direct liabi lity of indemnity upon the members , it would 

have omitte·d all reference to s uretyship and would 

merely have enacted that a member should be liable to 

re pay the loan in an amount equal to the amount which 

he had received out of the loan by way of cash advanced , 

services rendered, and otherwise . 

This is not an instance 11 cum lex plus 

scripsit minus voluit" whe r e the legislature enacted 

more but intended less (2). The words must be given 

their natural , ordinary and grammatical meaning (J) , so 

that whe r e section forty provides that ffie□b ers shall be 

l iable as -sureties, it means just that and nothing more 

and / .. . 

( 1) D. 50 . 17 . 129 . 1 . 178. 
(2) Venter vs . Rex . 1907 . T. S . 
(J) Union Government vs . Ma ck , 1917 . 11. . D. 
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and nothing le s s . 

This interpretation opens up a wide field 

of enquiry . 

Future Advances under a Land Bank Loan: 

The nature of a loan in the form ' of a cash 

credit account is such as to include future advances 

(see definition in the Act) so that the statutory 

suretyship imposed by this section forty of the Act 

does not , therefore, impinge upon the common law principle 

that a surety can be furnished for a future as well as 

a past oblig ation - adhibere fidejussor tam futurae guam 

praccedenti obligationi . {l) 

Nature of Services Contemplated ln the Act : 

Where an amount from the Land Bank loan has 

been advanced by the co- operative company to the member 

or where goods which have been purchased out of the loan 

by the company have been supplied to the member , the 

amount of the member's liability , in terms of the Act is 

readily and easily ascertainable . 

fhat, however, of the position where 

"services have oeen rendered to him by the company"? 

How/ ••• 

( 1) D. 46 . 1 . 6 . 2 . 
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How is one to assess 11 the amount ... . ... which has been 

paid out of the advance .. . • .. in respect of ....... n 

the services so rendered to the member by his company , 

vide the Act? 

Where , for instance , a citrus co-operative 

company has bought fumi gating or spraying equi pment out 

of a Land Bank loan and has then fumi gated or s prayed 

a member's trees for a particular fee , as is customary 

with certain citrus companies, is the fee paid by the 

member to t he company to be regarded as the value of 

the services rendered in assessing t he 0 amount" which has 

been paid out of t he Land Bank loan" in respect of" the 

services so r endered? The fee itself has obviously 

not been paid out of the loan . On the contrary , it is 

t he total cost of the equipment which has been paid out 

of t he loan. I s this latter cost then t he "amount" 

envisaged in the Act? If so , then every member to 

whom f umigating or spraying services have been rendered 

is liable for t h e f ull cost of the equipment! 

It is submitted that such an interpretation 

offends against t he intention expressed in secti on 40 (1) 

of/ • . • 
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of the Act above . 

It is obvious t hat in respect of actual 

amounts of money received by members out of the loan or 

in respect of goods supplied to them out of the loan , 

members are liable only for their pro rata shares of 

the loan so expended and are not s everally liable each 

for the whole loan. 

It is a paramount and golden rule of 

interpretation of statutes that effect must be given to 

the intention of the legislature . The Act must be read as 

a whole , the intention being gleaned ex visceribus actus 

It is hardly likely that t he legislature 

would have had such a comparatively onerous liability 

in mind when dealing wi th "services rend ered" in those 

particular circumstances . Besides which , the le gislature 

specifically enumerates in the ensuing sub-sections of 

t he ct, the particular circums t ances in which the 

more onerous s everal ( and joint) liability is to 

attach to members - vide sub-section (3) of section 40 

of ·che Act . 
Nature / •• . 

(1) Farrar's Estate vs. Commissioner for Inland 
Revenue . 1926 . T .P . D. 
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Na tur e of Goods supplied 
in terms of the Act : 

The matter does , however , not end there . ·what 

of manuf acturing and processing co-operatives such as 

jam and canning factories , reducers of tinne d meats 

and the like . If a Land Bank loan is used by such a 

company to purchase ingredients for the manufacture of 

particular products , or to purchase tins or cartons for 

their sale , can the goods so purchased out of the loan 

be regarded as "goods supplied" to members . 

Members do , in fact , rcup the ~enefit of such 

purchases , in that they all participate in the profits 

of the company on a co- operative basis , which pr-o:its have 

been earned by the sale of the manufactured product ~ 

It is submitted that this so- called "automatic 

suretyship liability" of section 40 does not operate in 

respect of s uch "goods " purchased out of the Land Bank 

loan in those particular circumstances . 

When members deliver their primary products to 

their co~operative for processing , the products lose 

t heir identity and merge in the common pool . This 

relationship/ •• • 
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relationship between member and co-operative is sui 

generis (1) . 

Goods purchased ex the loan to process 

produce delivered by a member do not , it is submitted , 

fall within the purvie·w of section 40 of the Act - such 

goods have not been "supplied ..... to him by the companyn . 

The above illustrations of the practical 

difficulties in applying the provisions of section 40 are 

but two of many which could be quoted . 

List of Members showing their Liabilitz : 

The Land Bank may have foreseen such 

difficulties or the difficulties may have arisen 

subsequently with the ever increasing complexities of 

modern industrial and agricultural development as the 

provisions wer e originally enacted in 1936 , but be that 

as it may , the issue has been neatly side-stepped by 

throwing the onus on the chairman and the secretary of 

the co-operative company , to furnish a list, when 

requested by the bank to do so, showing, inter alia, the 

amount in whi ch every member is so liable under section 

40 . 
Pity/ ••• 

(1) Farmer's Co:op. Society vs . Berry . 1912 . A.D. 
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Pity the poor chairman and secretary of a manufacturing 

co-operative who must judge an issue which even the 

courts would find difficult . 

Every such list is t!1en evidence in favour 

of the bank that each person mentioned therein is s o 

liable in the amount stated therein - vide sub-secti on 

(2) of section 40 of the Act . 

The above sub- section has not the effect of 

making the list irrebuttable and conclusive evidence . 

It is merely enacted to facilitate proof which would 

otherwise have to be furnished by production of the 

company ' s books of account , documents and the like . 

Such list would always be open to attack and 

particularly so , it is submitted , when it purports to 

attach liability to a member for repayment of the amount 

of a Land Bank advance which has been expended in respect 

of services rendered to him by his company. 

Sub- section (3) of the above section 40 

thereafter provides that if the abovementioned list is not 

fu r nished to the bank within thirty days after the dute 

upon/ ••• 
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upon wh-~ch the company concerned wns r equired to furnish 

such list , the members of th,_e company: shnll be ·ointl and 

severally liable to the bank in respect of the advance made 

to the company . This is a very dra s tic provisi on ind eed ! 

Liability of Co- sureties -
Beneficium Divisionis : 

On the matter of the liability of co- sure t ies , 

they are under common law actually liable in solidum 

unless they undertake l iability for a proportionate 

or aliquot s hare of t he debt (1) but they are entitled 

t o t he benefit of division. 

This concept of dividing the responsibility 

between several co- sureties making each one liable for 

his pro rata share existed in the jus antiguum . The 

Lex Furia of B. C. 95 provided that sponsores could claim 

this division as of a right but t his provision was not 

extended to fide.-jussores who subsequently replaced the 

sponsores . As ea ch surety , by the stipulat io , had made 

himself liable for the whole obligation , the creditor 

could proceed against any one surety f or t he whole debt . 

One/ ••. 

( 1) V. 46 . 1 . 24 . 
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One of t he epistles of Ha drian {117- 1 38 A. D. ) 

in dealing with fide.jussores provided , however , that 

whe r e several co- sureties interceded on behalf of the 

same debtor for the same debt , they could demand from 

t he creditor by means of an exception, that the debt be 

divided amongst all t he co- sureties who were solvent at 

the moment of litis contestatio so that each co- surety 

should be liable for an aliquot part only . 

Voet states (1): -

The benefit is available when several persons 
have gone surety for the same debt without 
mention of a share , and when it is raised , one 
of several sureties , who is bOU!ld and sued for 
the whole , demands that judgment should not be 
given against hi m for more than his share of 
the debt , provided that the remaining co­
sureties in regard to whom he seeks this remedy 
are solvent at the time when issue i s joined. 

Division of the debt was a matter of right 

by the Lex Furia but by the epistle of Hadrian it was 

only a ~rivilege of which a surety might or mi ght not 

avail himself . He must himself pl ead it as the court 

will not raise the matter rnaro motu . 

The governing principle ·was that if there 

were/ ••• 

(1) V. 46 . 1 . 21 . ( Swift and Payne Translation) . 



were several sur eties to the same obligation , each of 

them was liable for the whol e amount - "Si olures sint 

fidejus sores , singuli in solidum tenentur" . (1) 

11 These princi ples of the later Roman Law 

regarding the beneficium divisionis were adopted by the 

Courts of Holland II says ·wessels in "Law of Contract in 

South fri ca" . 

From the point of view of t he division of 

the debt , it is i mportant t ha t all co- sureties be for 

the same debtor and in respect of the same debt , 11 Fide­

jussoribus hoc beneficium datur: sed iis , qui non solum 

e,1usdem summae sed etiam ejusdem debi toris , fideju ssories 

sunt" . 

On the other hand , in making such a division 

those wh o are incapable of contractin" or whose contract s 

can be avoided , are excluded so t hat a person who is 

co - surety with a woman protected by the senatus consultum 

Velleianum, must pay t he full debt . (2) 

Position under The Land Bank 
Act 1944, as amended . 

It is clear fro m the above statutor y provisions 

t hat t he co - s ureties envisag ed in sub- section (J) of 

secti on/ ... 

(1) Inst . 3 . 20 . 4 . 
{2) Voet . 46 . 1 . 23 . 
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sect ion 40 , although they may have a r ight of 

contribution amongst t hems elves , cannot plead the 

beneficium divisionis . 

Voet (1) in dealing with the fisc tells us :-

For the rest , just as , outside t he case of 
gua rdians , persons who have stood surety for 
a debt with a ward who is creditor are not 
deprived of t his ben efit , so neither are they 
who have gone surety to the Treasury either 
for the payment of taxes , or for any other debt 
whatsoever. However , that in Holland the 
benefit of division is denied t hem , by the very 
pla caat and article thereof which deprives them 
of the benefit of order , is shown above . 

His reference above is to 46 . 1 . 18 where he 

deals with t he beneficium ordinis seu excussionis 

stating , inter alia :-

Although sureties for tax collectors do not 
seem to have been distinguished from the others 
by oman Law so far as this benefit is concerne d , 
and could t he refore protect themselves by it , yet 
in Holland it was refused even to t hem by art . 26 
of the General Ordinance on tax farming . 

Voet 1 s observations as to the position of the 

fis c are of passing interest in considering t he position 

of the Land Bank. 

The/ •.• 

(1) Voet . 46 . 1 . 22 ( Swift & Payne translation) . 
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The bank is a body corporate , capable of owning 

property and of suing and being sued in its ovm name ( 1) . 

It is not registered under the Companies Act as a public 

company , but wa s established in 1912 as a separate 

institution under its own Act of Parliament (2) . The 

operations of the bank are controlled by its own boa rd 

of directors and not by t he head of any State department 

(3) . Nevertjeless , its directors are appointed by the 

Government . It also handles , i nter alia , vote funds 

granted by Parliament (4) , and its a ccounts are subje ct 

to audit by the Controller and Auditor- General (5) who 

reports direct to Parliament . The bank ' s interests are 

also represented ii.1 Parliament by the Minister of Finance 

( 6) . 

lthough the bank is a s~parate persona , it /e 
nevertheless has many of t he at tributes of a State 

department . It could best be described as a quasi ­

Governmental institution handling public moneys obtained 

from the Treasury , but is definitely not part of the 

State , as such . Were it not , therefore , for t he s pecific 

( 1) 
( 2) 

( 3) 
( 4) 
( 5) 
( 6 ) 

Land :3c:nk 
Under Act 
No . 13 of 
Land :02 nk 
Ibid 
Ibid 
Ibid 

provisions/ ... 

ct, 1944 , section 3 . 
Ho . 18 of 1912, now consolidated 
1044 . 
ct , 1944 , secti on 4. 

secti on 19 . 
section 68 . 

, sections 65 and S:S . 

in Act 
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provisions of sub-section (3) of section 40 of the Act , 

quoted above , co- sureties to the bank would under common 

law be entitled to plead the beneficium divisionis . 

Beneficium Ordinis Seu Excus sionis : 

This benefit of excussion - the beneficium 

ordinis seu excussionis - to which Voet here refers 

enables a surety to re quire the creditor to excuss t he 

princi pal debtor first . 

By Roman law , the creditor could by- pass the 

princi pal debtor and choose any one of the sureti es to 

sue except where he had agreed to t h e contrary and s ave 

in tho cases of a surety for a coll ector of public 

revenue or for t h e payment of a debt to the fisc , or 

for the due administrati on of a public office {l} • 

Furtherm0re , where the creditor of his own 

volition sued the principal debtor , the sureties under 

Roman law were released by novatio, but Justinicsn in 

Code 8. 40 . 28 determined tha t t his rule should not apply 

to fide.jussores . 

By Novel, (2) J ustinian also restored to 

sureties/ .•• 

{l} D. 46 . 1. 51 . J . 
( 2) Nov . 4. 1. 
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sureties their previous right to demand that a creditor 

first excuss the principal debtor before proceeding 

against the surety . 

seu excussionis . 

This is his beneficium ordinis 

By the Placaat of 1564 in Holland a sur ety 

could not be sued by a creditor until he , the creditor , 

had realised specially mortgaged or pledged property . 

The surety who has renounced this beneficium 

is in the same position as the principal debtor 

vis- ~-vis the creditor. his renunciation may be 

express , tacit or implied . In an early case (1) it was 

held that sureties to the Treasury f or the collection of 

public revenue are not entitled to the benefit of 

excussi on. 

Position under the Land Bank_~ct, 
1944, as Amended : 

Reading the Act as a whole , there is nothing 

which compels the bank to utilise its various mecns of 

recovery in any s pe cific order of preference . It seems 

that the b ank 1:1ay choose any one or more of the means of 

recovery placed at its disposal in whatever order it 

desires/ • • . 

(1) Rogerson N. O. vs . Meyer & Berning. 2. Menz . 38. 42 . 

I 
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. desires . 

It seems , therefore , that the legislature 

did not intend that t he co-operative company ' s assets 

shoul d first be excussed before the bank could claim on 

members under the provisions of section 40 quoted above . 

It is not unreasonable to s uppose t hat the legislature 

would have s tipulated it s pecifically if the intention 

were to i!lake members liable only for any balance due. 

Members , too , will have received in 

appropriate circumstances , amounts advanced to them 

out of the loan fo r which the legislature has saddled 

them with suretyship l i abili ty. Appr oaching these 

circumstances is also one of Voet's exceptions , in whi ch 

t he benefit of excussion coul d not be claimed , na mely , 

w _en a surety had received the amount for ·which he was 

liable as surety in advance from the principal debtor (1) . 

It is submitted , therefore , that member -

sureties are deprived of the common law benefit of 

excussion in relation to their suretyship liability under 

section 40 of t he Land Bank Act . 

Beneficium/ •.. 

(1) Voet, 46 . 1 . 18 . 
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Beneficium Cedendarum Actionem: 

\hat of the member who has paid his share 

of t he debt in t erms of t his statutory suretyship 

lic:bility? Is he entitled to a cessi on of action 

against the pri ncipal debtor? 

Voet (1) states that a new action must 

be i nstituted by t he surety against the principal debtor 

unless the creditor cedes his judgment against the 

principal debtor t o the surety , because says Voet in 

s peaki nf of a surety (2): -

•••••• recour se is given him against the 
principal debtor for everything which he has 
been forced to pay as surety; to that end 
he has t he a cti :.;n of mandate if he has gone 
surety on the mandate of the principa l 
debtor , or the action negot i orum gestorum 
if he has interposed without t he mandate and 
is proved t o have furthered t he interests of 
the debtor . 

A sur ety who pays the debt in full is 
..-, 

thus entitled to the benefit of a cession of a ction 

for t he purpose of exercising his rights of recourse 

against t ha principal debtor and of contribution from 

any co- suret i es . 

Wessels / ... 

(1) Voet, 46 . 1. 35 . 
(2) Voet , 46 . 1 . 31 (Swift ~ Payne Translati on ) . 
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Wessels J . has considered the origin and 

development of this beneficium cedendarum actionem in 

an exceedingly illuminating judgment (1) -which can better 

be quoted than summarised :-

According to the Roman Law the payment of a debt 
released the debtor and his sureties . The 
obligation of the surety -was regarded as an 
acces sory to the pri ncipal obligati Jn of the 
debtor . In whatever way the principal obligation 
was extinguished it brought about the extinction 
of the accessory obligat~on of the surety . Hence 
if one of several co- sureties paid the creditor , 
at the moment the payment was made the debt wa s 
extinguished and nll the sureties were liberated 
( Digest 46 , 1, 36) . The surety could recover 
from the debtor by the actio mandati , but he had 
no action given to him by the Homan Law , by ·which 
he could recover from a co- surety . ( Digest 46 , 1, 
39 . } To remedy this the benefi cium cedendarum 
actionem was introduced . ( Digest 46 , 1 , 17; Code 
8, 41 , 11 . ) I t was or iginally bas ed upon a 
fiction in order to overcome the manifest injusti ce 
by which co- sureties could escape from contribution. 
Paul thought that the transaction might be regarded 
as a sale to the surety by the creditor of his 
claim against the debtor : Non enim in solutum 
acci it sed uodammodo nomen debitoris vendidi t . 

Digest 4 , 1 , 3 .. 

Consequently , if on or before making the 
payment the surety demands the cession of the 
creditor ' s rights against the debtor, then the 
creditor was bound to give this ces sion. This 
enabled the surety to proceed against the debtor , 
for thew ole debt , and , by vi r tue of the original 
right of the creditor against the co- sureties for 

their/ ••• 

(1 ) Yroon vs . EnschGde and Oths . 1909 . T. S. 374 . 
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their shares . If , however , nothing was said about 
cession of action , then the surety, by paying 
voluntarily, extinguished the debt , and , once 
extinguished , it was too late to ask the creditor 
to give a cession of action - there was nothing 
left to cede . 

The inequity of allowing the co- sureties 
to escape by a mere act of carelessness in not 
obtaining the cession in good time, and to burden 
the surety who paid with the whole debt , was 
repugnant to the later commentators. They said 
that , whatever the ~oman law texts might say to 
the contrary , the surety is t o be presumed to have 
paid in his own name so as to release himself , and 
not either the debtor or the co-sureties. 

Grotius adhered to the older view . He 
says (3 . 3, 31); A surety having paid , releases t he 
principal and the other sureties and has then his 
recourse against the principal not only for what 
he has paid , but also for all costs and losses 
incurred; he may also before payment , but not 
after, demand from the creditor cession of the 

•right which he has against the co- sureties 
( beneficium cedendarum actionem) , in order that 
he may recover from them t heir share of the debt, 
which he would otherwise not be able to do (Van 
der heessel , 506 . }. Groenewegen , Sande, Van 
Leeuwen and Voet adopted the more recent and more 
equitable view, and allowed t he cession to be made 
at any time , even long after payment (Groenewegen , 
de Legibus Abrogatis , ad Cod. 8 , 41, 11: Sande, 
Cession of Actions , ch . 6, sec. 32; Van Leeuwen , 
Censura ~orensis, 1 , 4, 17 , 25; 
Commentaries , 4, 4, 15 , Kotze 's trans . vol . 2, 
p. 47; Voet, 46, 1 , 30; Tamen morum , & c . ) . Hence 
we see that the Dutch commentators made a great 
innovation on the Roman law, and allowed the 
creditor to give a cessi on of action at any time 

after/ ••• 
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after payment had been mad e by the surety and 
if the creditor r efused he co ald be compelled 
by the court to do so . 

It was held in this case that one of several 

co- sureties co~ld , upon payment of t he debt , claim 

a contribution from his co- sureties v,1i thout cession 

of action from the creditor . That this cession of 

a ction should operate ipso fac t o on su ch payment wa s 

s ubse quently advocated a~d confirme d i n later cases 

and is now a well established rule (1) . 

This r1a tter of contributions amongst sureti es 

recently came up for crisp decision in the Transvaal 

Provincial Division of the Supreme Court (2) where one 

of seven co- sureties who had all renounced the benefits 

of excussion and division pa id t he full amount of the 

debt and sued another of the co-sure ties for s ix-

sevenths of the amount paid . After revieviing all of 

t h e aut;10ri ties Steyn J . ca me to the conclusion that 

such an action wa s compGtent by virtue of his cession of 

action . This decision ,,3s r eversed on appeal by the 

ppollate Division which ruled ( van den Heever , J . A. 

dissenting ) ..• 

( 1} 

( 2) 

Est . teer vs . 
Juhrmann , 1925 
Barclays .Bank , 
1933 . ~ .. D. 

Steer , 1923 C. P . D. ; Lever vs . 
T. P. D. ; Yorkshire Ins . C. vs . 

1928 ~ . L. b . and Strahan vs . Fawcett , 

Gerber vs . 'vfolson 19 54 . T. P . D. 
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dissenting) that the co- surety could only recover from 

each of t he other co-sureties their individua l 

proportionate shares of the debt (1). 

Position under the Land Bank Act, 
1944, 2s amended : 

Although in common law a surety may be 

entitled to a cession of right s from the credi tor it 

must be borne in mind that the bank's rights of 

recourse are statutory ones of parate executie specially 

conferred upon the bank by Act of Parliament . These 

ri ght s are not only extensive and drasti c, but make 

deep inroads into common law principles. As such· they 

mus t be restrictively interpreted and the bank could not 

legally cede them to another person or body in the 

absence of s tatutory aut hority to do so - delegatus 

I " non d~~egrre potest . 

A surety paying the Land Bank would , it is 

submitted , therefore , have to r ely on his common law 

right to institute fresh a ction against the principal 

debtor ( his co- operative) as afforded him under the 

old actio mandati . 

Liability/ ... 

(1) Gerber vs . Wolson 1955 . A. D. 
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Liabilitv of \lomen and Minors: 

Two further important aspe cts of t hG matter 

remain to be investi gated , namely, the- liability of women 

and of minors as members of a co-operative company thus 

fi nanced by t he bank . 

During the period of t he Roman Republi c t here 

was apparently nothing to prevent a woman from binding 

herself as surety . 

Emperors Augustus and Claudius , however , 

passed edicts prohibiting wives from becoming sureties 

for t heir husbands . This was apparently done to protect 

women against a weakness and t enden cy to act agai nst 

their own interes ts in matters of business . 

Senatus Consultum Velleianum and 
Authentica si qua Mulier : 

At about A. D. 46 in the Consul ship of 

Marcus Silanus and Velleius Tutor the Senatus Consulturn 

Velleianum was passed prohibiting all women from 

int erceding for all persons (1) . The Homan jurists 

interpreted this law to confer on women the right to 

avail themselves of an exception, the beneficium 

Senatus/ ••• 

{ 1) D. 16. 1 . 2. 
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Senatus Consulti Vellei ani . 

Justinian by his Authenti ca si gua mulier 

re- introduced the prohibition of women s tanding s ure t y 

for t heir husbands , his Novel ( 1) r eading:-

Te make the following provision for the welfare 
of our subject s. Where a woman consents to 
bind herself a s s urety for a loan , and 
stipulates in favour of her husband , thereby 
encumbering either her person or her property , 
we order that s uch an obl igation shall be void , 
and of no effect , even though she may have done 
this repeatedly; and i t will make no dif f erenc e 
whether the obligation was private or public , 
for it shall , in every instance , be regar ded as 
not having been incurred , unless it is clearly 
established that the sums lent have been used 
for the benefit of the woman. 

1lessels states that mos t of the provi s i ons 

of t he Roman law were adopted by the Law of Holland and 

became incorporated in Roman Dutch law ( 2 ) . An 

instructive article on these womens' benefits appears 

in the Aug . /Nov . 195 3 issue of the Tydskrif vir 

Heedendaagse Romeins- Hollandse Reg under t he pen of 

rof . Dr. P. van Warme lo . 

Voet points out that one of the many 

exceptions to this general rule of non- liability of 

(1) Nov . 134. C. 8 (Scott ' s translation) . 
(2) Oak vs . Lumsden J . S.C . 144. 

women/ •.• 



women sureties is where she has profited or ben8fi ted 

by t he transaction (1) . 

A further exception is where she is a 

public trader and the suretyship obligation r elates to 

her trade ( 2) . 

This is also a cce ted as the correct view 

today (3) . 

In passing it is of interest to learn of 

the views of v . d . 11 eever J . 011 the matter of these 

benefits afforded to women (4) . 

On the other hand our law in this respe ct is a 
recognised anomaly , a fossil left over from a 
dispensation in which it wa s deeme d reprehen­
sible in a woman to en2age in anything so 
masculine as the undertaking of suretyship . 
We should not be astute , therefore , to extend 
t h e scope of the legal benefi ts by analogy or 
to restrict the operation of statutes designed 
to c :..1.r t ail th em . 

The benefit mus t be 11 real 11 and not an illusory or purely 

sentimental benefit ( 5) . 

If a woman is a registered shareholder in an 

agricultural co- operative company she will . be a farmer 

( 1) 
{ 2) 

( 3) 

{ 4) 

( 5) 

herself / ••. 

Voet 16 . 1 . 11; Di gest l S. 1 . 13; 17 . 2. 21 . 
Scharer , ad . Grot . 3 . 3. 18; Thomas vs . Baumann 
& Gilfillan 1914 T. P. D. and Oak vs . Lumsden 3 . S. C. 144 . 
1 fr i can Guarantee and Ind . Co . Ltd . vs . Rabinow::.tz 1934 . 
W. L. D. 
Comment made in Van Rens bur e vs . Minnie 1942 O. P. D. 
25 ? . See also Southern Life Assoc . of frica vs. Wr ight 
& T'lright 1943 C. P. D. 
Alliance Commercial Office and Estate Agency vs . Klotz 
19 51 . T . • ; D • { S . A . L . R. 291 ) . 



herself so that quite apart from the peremptory 

provisions of se ction 40 which saddle her wi th liability 

she would not in any case , have been able to have 

escaped liability under t he common law for n to carry on 

f arming operations" is a priva t e business (1) . 

Position of Minors : 

As to minors , Voet (2) says :-

s regards minors , they can stand s urety v'1i th 
the consent of their guardian or their curator , 
and they are validly bound by the suretyship in 
cases in vvhi ch they do not get r es ti tu tion . For 
although because of the risk of restitution a 
man may l awfully object to a minor as unsuitable 
if given him as a surety by Law or under agree­
ment , unless t he latter goes surety in a persona l 
matter , as for instance for his own agent , so 
t hat it is not unusual for people to stand surety 
against the chance of a minor's obtaining 
restitution; yet , if minors are offered and 
a ccepted as sureties for another ' s debt , they are 
held to be validly bound , if they either do not 
seek restitution or fail to obtain it , as they 
may fail for many reasons; 

Here , too , minors who are members of an 

agricultural co -operative company wil l be farming in 

their own right and will be emancipa ted to tha t extent . 

They/ .•. 

(1) Grabler vs . Schmilz and Freedman 1923 A. D. per 
de Villie rs J . 

(2) Voet 46 . 1 . 5. 
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They will be liable as sureties under the 

peremptory provisions of section 40 of the Act 

irres 'ective of their common law rights , if any , in 

those circumstances. 

Liability for Interest: 

The question som2times arises as to whether 

a surety for a loan is liable for both capital and 

interest . Voet says no (1). "Interest ", says he , 

"cannot be claimed unless th ere is an express 

stipulation for it" . 

On the other hand , if a surety binds himself 

in respect of the whole transaction - in omnem causam -

he will be liable for interest (2). 

The above secti 2n 40 of the Act certainly 

stipulates that a member shall be liable for the whole 

of the company ' s C3pital debt 1-1ith interest and costs , 

but it does not go so far as to stipulate that the 

amount of each me□ber's liability shall al30 include 

interest thereon. 

If, for instance, the sum outstanding consists 

only/ .. • 

(1) Voet 46 . 1 . 13 . 
(2) Ioid . 
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only of a small amount of capital with interest and 

costs , or if it consists of interest and costs only , 

t h e capital debt having been repaid , then the bank is 

entitled to divide that sum pro rata among member s in 

accordance with the provisions of section 40 , but what of 

the position whe r e the whole loan was utilised in t he 

manner contemplated in section 40 and the whole loan is 

still outstanding ? 

Each member's liability is specifically 

limited to an amount equa l to that which he re ceived out 

of the loan , so t hat t he total of the members ' 

suretyship equals the total capital debt outstanding, 

excludi n6 interest and costs . 

What then of the interest and costs ? It i s 

submitted t hat by a strict interpretati on of section 40 , 

members ' suretyship oblie ati Jns will not extend to 

i nterest and costs , in those circumstances . The bank 

cannot claim more from each one individually th2n that 

individual member receiv ed out of the loan by means of 

money advanced , good s supplied and services rendered . 

Such/ ••• 
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Such an interpretation would be in 

accordance ·with the maxim - fide.jussio est stricti 

juris - which interpretation should extend only to 

the extent to which the form and the purpose of the 

words support it (1) . 

Summary and Conclusions: 

The contract of suretyship has its roots 

deep in Roman law and is one which is much used in 

modern co~ ercial practice . In s pite of being a 

contract which is strictly interpreted,the Land Bank 

Act (2) has sought to extend its implications by 

legislative process so as to impose an automatic 

suretyshi p liability on members of a co- operative 

company which has ob t ained a loan from the bank . 

Unlike t he relationshi p of fidejussor 

indemnitas where an ind emnitor is liable whether t he 

princi pal obligation i s valid or not , the legislature 

has specifically provided t hat a member 's liability 

shall be one of suretyship in r espect of the loan in 

an amount equa l to the advances received by him from 

his co-operativ e out of the loan or t he amount paid 

out/ ... 

(1) Sande. Dec. ? ris . J.10 . 4 . 
{2} Act No. 13 of 1944, as amen ded . 



out of the loan for go ods received or services 

rendered . 

It is this latter provision whi ch gives 

rise to difficulty in its pra ctical application . On 

what basis did t he ct intend the value of such 

services to be calculated and what of the many indirect 

services rendered by a co- operative co mpany to its 

members in , say , processing produce for better 

marketing and higher returns to members? 

It i~ submitted that, in practice , this 

latter provision will more often than not be i mpossible 

of application. 

The issue is , however, neatly sidestepped 

by throwing the onus on the unfortunate chairman and 

secretary of the co-operative to determine each member's 

liability , but , it is indeed a startling proposition 

to find that on default of their submitting t he 

prescribed list showing the individual liability of 

members, all members of the cor.ipany are held to be 

jointly and severally liable to the bank for t he loan. 

~That of those members who did not participate in the 

loan/ . . • 
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loan at all ? They , too , are no-v-J made ,jointly and 

severally liable . 

The bank cannot blow hot and cold in the 

same breath . If the intention was to make those members 

automatically liable who had participated in the loan , 

as the intention seens to be , what justification 

exists for extending the liability to all members , 

merely because the company has failed to submit the 

prescribed list showing the liability of participating 

members . 

This is indeed a drastic provision but worse 

is to follm-.i . In recovering the outs t anding debt , 

the bank has the right to sei ze and s ell , 111Ji thout 

recourse to a court of law , the immovable and movable 

property of members even though such property is not 

specially mortgaged to the bank ! These r emedies 

have been f ully discussed in a previous chapt er . 

It is difficult to justify these drastic 

r emedies on the grounds only that the bank is a 

semi- governmental institution handling public moneys . 

In point of fact , we are here dealing with 

short- term/ ... 
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short-term credit loans for th e financing of which 

no long- term Parliamentary votes are granted to the 

bank at all ! Why th en t he preferential treatment 

afforded the bank as far as security is concerned? 

It is clear , too , that the members as 

co-sureties cannot claim t he beneficium divisionis , 

nor t he beneficium ordinis seu excussionis . As for 

the beneficium cedendarum actionem , although one 

co-surety paying the full debt can recover from each of 

the other co- sureties t~eir indi vidual proportionate 

shares of the principal debt (1), the bank ' s statutory 

rights of oarate executie against members cannot be 

ceded to the paying member to use against his co­

sureties . They are special statutor y right s given to 

the bank only by Act of Parliament . 

Women members of the co-operative would , 

it is s ubmitted also be bound notwithstanding the 

Senatus Consultum Velleianum and the Authentica sigua 

Mulier . Unless the contrary is intended , words 

denoting masculine gender include the femi nine (2) 

and women members would , in any event , be carrying on 

farming / ... 

(1) Gerber vs . \Jolson 1955 , _ . D. 
(2) The Inter retati on Act No . 5 of 1910 . 
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farming and be r ega rded as public traders, for to 

carry on farming is a business (1) . Similarly minors 

who were memb ers would also be farming in their own 

right and would be emancipated to that extent . 

Enquiry reveals that since section 40 of the 

Act was promulgated in 1936 , the bank has not yet had 

occasion to test the practic~l effect of the provisions 

of this section . 

Prior to 1936 , most agricultural co- operative 

organisations were constituted as societies in which 

all members were j ointly and severally liable for their 

societies' obligations . From the bank's point of view 

the j oint and several liability of all members 

constituted good security for loans , but with the gradual 

change over to limited liability companies issuing 

shares with limited liability , the bank has apparently 

sought to preserve t he form of its erstwhile security 

by having t he provisions of section 40 of t he Act enacted 

which in effect constitute an "automatic liability of 

memberstt much akin to the old j oint and several liability. 

The/ ..• 

(1) Gro bler vs . Schmilz & Freedman 1923 A. D. 
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The members of a company , be it a 

co- operative or ordinary public company , are liable 

only to t he extent of their unpaid capital on shar es 

issued , so t hat t his endeavo~r on the part of the bank 

through the legislature , to saddle them not only with 

an automati c suretyship liability but also with joint 

and several liability in certain circumstanc es , runs 

counter to ~he a cc epted concepts . 

The genera l trend of the agricultura l 

legislation examined has been to protect th e farme r 

and the agric ultural industry as a whole , but here we 

find prefe rentia l treatment being afforded a particul3r 

institution to the disadvantage of the farmer who 

happens to be a member of a co- operative company 

obtaining it s finances from t he Land Bank . If his 

co-operotive borrowed f rom t he usual banking sources 

he would escape this additional burden . 

Th er e app ears to be no j ustifiobl e r ea son 

why the bank s h ould enjoy the s peci a l privileges which 

run counter to common law conce pt s, and from a reading 

of the Act as a whole , one gains the i mpres s i on t hat 

they/ •.. 
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they were introduced from time to time to meet 

particular exigencies as they ar8se in t he 

agricultural industry without sufficient considerati on 

being given t o their ultimate far- reaching consequences . 

For t wenty years no pra ctical use has been 

made of section 40 of t he Land Bank Act . Its rep eal 

would be a welcome step in the direction of bringing 

our agricultural legislation more into line wi th well 

esta blished common law principles . 



CHAP TER VI . 

THE CONCEPTS OF PL?DGE, POSS~SSION AND 
01.'JNERSHI I N RELATION 

TO : 

THE LAND BANK ACT , 
( ACT NO . 13 OF 1944) AS AMENDED; 

T:iE CO- OPERATIVE SOCIETIES ACT , 
( ACT NO . 29 OF 19 39 ) AS MJJ:ENDED; 

TJE IvIARKETI NG ACT, 
( CT NO. 26 OF 1937) AS AMENDED . 

Contents: Development of agricultural co-operatives 

under the Co- operative Societies Act; 

regulatory boards under the 1-iarketing Act ; 

financing under the Land Bank Act ; 

controlled and un- controlled products; 

Land Ba:nlc ' s "sta tutory pledge" ; co- operativ e 's 

"statutory pledge"; nature of pl edge ; pledge 

as accessory ri ght; tacit or legal mortgages; 

liens or ri gh ts of retention; tacit hypothe cs; 

s tatutory hypothecs sui generis; "statutory 

i:;le dgenunde r Land Bank Act; "statutory pledge u 

under- Co- operative Societies Act ; pos sessi on 

and delivery ; delivery in pl edge; decided 

cases on "statutory pledges"; nature of 

11 statutory pledge"; ownership under ;.-1arketing 

Act / ••. 
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ct; essentials for passing of ownership; 

effects of Marketing Act; practical 

implications of the three Acts; surmnary 

and conclusi ons . 

The scope of this chapter cannot do justice 

to all the implications of the legal relationship 

and interaction between co-operative orgonisations , 

regulatory boards and the Land and Agricultural Bant 

of South Africa as regards security rights and the 

rights of third parties . It seeks , therefore , to 

deal only with those aspects of the relative Acts 

whi ch have a direct bearing on the C8ncepts of pledge , 

possession and ownership . 

The Co- operative Societies Act , 
( Act No . 29 of 1939) as amended: 

The modern co-o perative movement ori ginated 

in about the middle of the 19th century in i1Jorth 

'.Jest Europe . he main characteristic of all 

co- o Jeratives is that they are voluntary undertakings 

based/ . . • 
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ba sed on mut ua l help , bro ught about by economic 

pressure and a certai n amount of idealism. 

In South Afri ca t he movement ha s progre s s ed 

parallel with the development of the agricultur al 

industry . This chapt er deals only with agricultural 

co- operatives , as opposed to trading and consumer 

co- operatives . Legislation in Nata l in 1904 , in the 

Cape in 1905 , in the Transvaal in 1908 and in the 

Cape in 1910 enabled agricultural co- operatives to 

be formed and to function . I t was not until 19 22 

and later in 1939 (1) that the legislature provided 

for effective and comprehensive registration and 

control of co- operatives . 

The main object of an agricultural 

co- operative is to Gilsure the best return to the 

producer for his pr odu ce by means of co- operative 

handling and marketing. 

The extent to which the movement has 

developed in South Africa can best be judged from 

the following statistics . 

At 30/6/ 1953 there existed 255 agricultural 

co-operatives/ • .. 

( 1 ) Act No . 29 of 19 39 . 
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co- operatives in the country with a total membership 

of 240 , 100 farmer members . 'rhese co- operatives had 

a total turn- over of approximately £175 , 000 , 000 . 

during 1952 and had built up reserves of over 

£17 , 000 , 000 . 

It is obvious that the spe cial statutory 

provisions contained in the Co- operative Societies 

Act {l) relating to t he pledge of produce affect 

a very considerable portion of our population and 

even greater numbers when regard is had to others 

indirectly concerned in the co- operative movement . 

The provisions of that Act have , therefore , far­

reaching consequences e Before considering them in 

detail , a brief survey of regulatory boards is 

necessary , because for , the most part , agricultural 

co- operatives act as agents of the regulatory boards . 

They purchase and sell agricultural produce on behalf 

of t he boards , and obtain funds from the Land and 

Agricultural Bank of South Africa . 

The / ..• 

{l) ct No . 29 of 1939 . 
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The Marketing Act ( Act No . 26 
of 1937) as amended: 

This Act provides for the regulation of the 

production and sale of agricultural products , as 

defined in the Act (1) . It also provides for the 

establishment of certain boa r ds in connection therewith , 

called r egulatory boa rds (2) , and for t he grading and 

standardisation of agricultural products . 

In terms of the Act , schemes for regulating 

marketing of agr icultural produ cts and for matters 

incident al t hereto may be promulgated from time to 

time . Such scheme s are , in fact, sets of r ules 

establishing a particular regulatory board and setting 

out its various powers whi ch are derived from the 

Act itself (3) . 

The regulatory boards t hen proceed to 

determine who sha ll deal in the control led products , 

t hr ough which trade channels and at what prices . 

As a matter of interest the following 

regulatory boards have been established under the 

c t , namely :-

(1) Act No . 26 of 1937 . Sec . 1 . 
( 2) Ibid . 
(3) Ibid . Secs. 18 , 19 and 20 0 

Regulatory/ ..• 
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REGULATORY BOjRD : 

9hicory Control Board . 

Citrus Board . 

Dairy Industry Control 
Board. 

Deciduous Fruit Board . 

Dried Fruit Control 
Board . 

Egg Cont rol Board . 

Livestock and ~eat 
Industries Control Board . 

Lucernseed Control 
Board . 

Mealie Industry Control 
Board . 

Oilseeds Control Doard. 

Potato .doard . 

Rooibostee Control 
Board . 

Tobacco Industry Control 
Board . 

Wheat Industry Control 
Board . 

SCHEME PRO:tvIULGATED BY : 

Proclamation 335/39 dated 
1/1/1940 . 

Proclamation 44/ 47 dated 
1/ 3/1947 . 

Proclamation 1$3/54 dated 
1/10/1954 . 

Proclaraation 134/51 dated 
1/7/1951 . 

Proclamation 332/49 dated 
23/12/1949 . 

Procl~mation j / 53 dated 
23/1/1953 . 

Proclamation 265/45 dat ed 
14/12/19'45 . 

Procla mation 22/52 dated 
22/2/1952 . 

Proclamation 77/39 dated 
21/4/1939 . 

Procla~ation 24/52 dated 
25/2/1952 . 

Proclamati 0n 136/51 dated 
27/6/1951 . 

Proclamation 214/5 4 dated 
5/11/1954 . 

Proclamation 51/39 dated 
21/3/1939 . 

Pro clamation 184/49 dated 
29/7/1949 . 

In/ .•• 
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In practice , agricultural produce is 

purchased by agents acting on behalf of these 

regulatory boards at fixed prices , which boards then 

pro ce ed to dispose of the produce locally and ov er­

seas , the proceeds in most instances being pooled 

together , from which pools expenses are met , and 

surpluses are distributed to producers in the form 

of final payments or else are utilised for the 

building up of r eserves for future contingencies . 

It will be seen later that by spe cial 

st at u tory provision, ownership of the product , so 

controlled, i s in certain specified circumstances , 

deemed to vest in the regulatory board (1) . 

Agricultural co- operatives act as agents 

of t he regulatory boards as far as t he acquisition 

of controlled produ cts is concerned , but as 

regulatory boards are not financial institutions 

and are not thus able to finance such pur chases, 

co- operatives for the mo s t part receive interim 

financial assistance from t he Land and Agricultural 

Bank of South Africa , until t he regulatory boards 

have / ... 

(1) ct No , 26 of 1937: Se c . 20 (2) as inserted by 
i ct No . 12 of 1941. 
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have disposed of the products and the proceeds become 

available . The bank in its turn enjoys certain 

st at utory ri ghts of pledge to which reference is 

made later hereunder. 

The Land Bank Act 
(Act No . l .'.fof-1944 ).t 

As alre ady noticed i n the previous chapter 

the bank is a body corporate , which sub ject to the 

provisiJns of the above Act , may do such things and 

perform such acts in the sa;ne -way as a body corporate 

(1) . It is , in fact , a separate persona in l aw 

which rnises its funds from Parliamentary Votes , from 

borrowing from the commercial banks , from depositors 

aild by issuing Land Bank bills ( 2) . 

The business of the bank is to lend moneys 

to .f armers and to agricultural co-operGtive companies 

and societies (3) , for the purposes set out in the 

Act (4) . 

Considerable sums of money are lent each 

yec:.r by the bank to agricultural co- operatives in 

the form of cash credit a ccounts through vi hi ch account 

moneys/ •.. 
- - - --- .. 

{ 1) Act No . 13 of 19 4L, : Sec . 3. 
( 2) Ibid . Sec . 20 . 
( 3} Ibid . . Sec . 21 . . 
( 4) Ibid . : Secs . 22 and 35 . 
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moneys may be drawn and r ep ai d f rom t i mG t o time 

during t he currency of the loan (1) . For instance , 

loans grGnted t o agricultural co- op~ratives by the 

bank amounted to no less t ha n 296 , 338 ,000. during 

th e year 1954 (2) . 

Controlled and Uncontrolled 
Products: 

The bank advances mon eys to agricultural 

co-operat i ves: 

(a) to finance the purchase and handline , on 

behalf of a regulatory board , of products , 

t he control of whi ch is regulated by the 

Ma r keting Act (J) , 

(b) to make advances to its me mb ers against the 

delivery to t he co-operative of products not 

so controlled , which products are disposed 

of by the co-operative in bhe ordinary course 

of its business , a nd 

(c) for the supply to members of farming 

r equisites, t he rendering of services 

to/ ..• 

(1) Act No. 13 of 1944; Sec . 2 , def initions. 
(2) Land Ba nk Annual Report 1954 . 
(J) Act No. 26 of 1937 supra. 
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to members and many other purposes . 

A regulatory board 's statutory rights to 

the product financed by the bank through the 

co-operative arise in the case of controlled products 

only . In all other instances of uncontrolled 

products the legal relationship is one as between 

the bank and the co- operative itself. 

Land Bank ' s "statutory pledge": 

Whenever the bank , upon application 

therefor , grants a loan in the form of a cash credit 

account to an agricultural co-operative company , 

section 35 of the Act (1) comes into operation , which 

provides inter alia 

( 1) 

( 2) 

. . . . . . . . . . 
Any s uch application shall be signed by 
the cha irman and secretary of the .... • 
company concerned , or by persons pur­
porting to act in those capacities, and 
sh~ll , when so signed -

( a) . . . . . . . . . . 
(b) in the case of a company , bind -

(1) Act No . 13 of 1944 . 
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( i) . . . . . . ~ . . . 
(ii) such of the agricultural produce of 

the members of the company as is 
actually in the posse s sion of , or in 
transit to the company or its agents , 
and in respect of which appli cation fo r 
the advance is made , for the repayment 
to the bank of any advance made i n 
pursuance of the application. 

This "binding" of the produce is again 

referred to later in the Act (1) when dealing with 

the cession of unpaid capital on shares which i s 

required by the bank as part security for the loan. 

I n terms of section 38 of the Act , 

( 1) 

( 2 } 

• • • • • • • • • • 
Such cession . . . . . . . . sha).l -

(a) 

( b) 

. . . . . . . . . . 
bind such of the agricultural produce 
of the members of the company as was 
actually in the possession of , or in 
transit to the company or its agents , 
and in respect of which the advan ce was 
made . 

To make assurance doubly sure as it were, 

sub- section {6) of the same section 38 specifically 

creates/ ..• 

(1) Act No. 13 of 1944 0 
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creates a "statutory pledge" by providing: -

( 6) While a company owes the bank any money 
by virtue of an advance mentioned in 
sub- section (1) 

(a) all agricultural produce and all 
products ma nufactured by the company 
from any ar ricultural produce; and 

(b) all articles or substances purchased 
by the company with money so advanced 
to it , 

which are in the possession of or in transit 
to the company or an agent of the company , 
shall be deemed to have been pledged to the 
bank as effectually as if they hnd been 
expressly pledged and delivered to the bank , 
and any disposal thereof by or on behalf of 
the company , without t he consent in writing 
of the board , shall be null and void . 

This "statutory pledgen is further 

strengt hene d by the prohibition against t he disposal 

and attachment in exe cution of th e pledged produce or 

product manufa ctured therefrom, contained in section 

39 of t he ct (1) which r eads as follows: -

Notwi thstanding anythi ng contained in any law 
or in the regulati ons of a co-operative society 
or co-o perative company , any produce delivered 
to that socie ty or company , and any product 
manufactured therefrom by the society or 
company shall , while such society or company is 

indebted / . . . 

(1) Act No . 13 of 1944 . 
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indebted to the bank in respect of an advance 
in the form of a cash credit account, be 
realisable only by the society or company 
in the ordinary course of its business or by 
the bank in the exercise of the powers con­
ferred on it by this Act , and such produce 
or product, or the proceeds thereof shall 
not , while such debt with interest and cos t s 
remains unpaid, be attached in execution by 
any person other than the bank , except 1~1i th 
the written consent of the bank . 

Before dealing with the implications of this 

nstatutory pl8dge 11 given to the Land Bank vis-a- vis 

the co- operative , it is interestine to note that the 

co- operative in turn , has an almost similar pledge 

over its members ' produce . 

Co- operative's "statutory pledge ": 

ection 96 of the Co- operative Societies 

Act (1) provides inter alia that as long as a member 

is indebted to his agricultural co- operative company 

(or to his society, for that matter) in respect of 

the supply to him by the co~pany, of seeds , fertilisers, 

bags , fumigants or insecticides or for certain 

services rendered or for 1 oneys advanced , then, in 

terms of sub-sections ( 1) ( b) (i i ) and (iii), 

thereof/ ..• 

( 1 ) Act I' o • 29 of 19 39 . 



thereof :-

(ii) all produce , whether gathered or not , 
in the production of which t he seeds , 
fertilizers , fumi gants or insecticides 
were used, or for which t he bags were 
supplied , or in respect of which the 
fumi gating , s praying or cl eansing 
operations were performed , or on which 
the money was advanced , as the case may 
be , shall be deemed to be pledged in 
favour of t he society or company for the 
amount of the ~ndebtedness as fully and 
effectually as if t hat produce had been 
gathered and pledged by delivery to the 
society or company and were reta ined in 
its possession; 

(iii) the seeds , fertilizers , bags, fumigants or 
insecbicides supplied , and the produce, 
whether gathered or not , in the production 
of which the seeds , fertilizers, fumi gants 
or insecticides were used, or for whi ch t he 
bags were supplied , or in respect of which 
the fumigating , s praying or cleansing 
operations were performed , or on which the 
money was advanced , as the case may be ~ 
shall not be seized in executi on of the 
judgment of any court of l aw at the instance 
of any er-editor other than the society or 
compa ny: 

Provided t hat t h e provisi ons of this sub- section 
shall not apply to any produce lawfully disposed 
of in accordance with sub-section (2) or to any 
bags containing that produce and disposed of 
wi th that produce . 

This is a most startling proposition 

because/ ..• 
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because growing crops are deemed to be pledged 

before they are severed fro m the ground and have 

been gathered! While growing they accede to the 

land and are surely regarded as immovable property . 

The Nature of a Pledge : 

pledge is a right over the movable or 

incorporeal property of another which serves to 

secure an obligation, as opposed to the s pecial 

mortgage of i mmovables . 

is essential . 

Possession by the pledgee 

The Roman and Roman-Dutch authorities make 

use of vari ous terms de noting such security rights 

vvhi .ch differ in meaning and in application. It is 

not , however , the intention to give a detailed survey 

of the development of these concepts except , perhaps 

to mention t h at the ter:a pignus was used by Roman 

writers to denote a security where possessi Jn of 

pro erty was delivered to t he creditor, while 

hypothe ca wa s used where ther e was no such delivery 

(1). The Roman Dutch writers also drew the 

distinction/ .•. 

(1) Inst . 4. 6. 7. 
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distinction between pignus and hypotheca depending 

either upon the method of effecting t he sec urity or 

on the nature of the pro perty secured ( 1) , the 

pignus or pandt being in respe ct of movable property 

which was deliv ered to the creditor wh ereas the 

hypoteek wa s a sec;.1ri t y over immovable property . 

Pled0e as ssessory 1ight : 

We are concerned in this chapte r with t he 

concept of pledge or pandas it affec ts movable 

property . Whe ther the contract of pledge is express 

or t acit , it is in its very nature accessory only 

and presuppose s the existence of some other v alid 

principa l obli ga tion (2) . Now this other valid 

principal obliga tion or origin of a pledge may arise 

from any of the following sets of circums t ances , 

namely , by contract , by judicial a ttachment or by 

operat i on of l aw . 

The fi r st two circumstan ces of contract and 

judicial attachment are also of no concern in dealing 

1t1 i th the so- called "statutor y pl edges" ref erred to in 

the Land Bank and Co- operative Societies cts , supra 

( 1) Gro t ius . Inleyd . J . 8 . 1 . 
( 2) Voe t 20 . 1 . 1 $ . 

Tacit/ . . . 
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Tacit or legal mortgages: 

In regard to t he third circumstance, 

namely , those arising by mere operation of law , or 

ipso jure, the Roman Dutch jurists point out that 

certain classes of creditors are accorded a se curity 

over the property of their debtors merely by virtue 

of a relationship which arises between the parties, .. 
without any agreement whatever regarding the giving 

of security (1) . These they term tacit or legal 

mortgages . 

These tacit or legal mortgages may , in turn , 

be classified under the headings of ordinary liens , 

tacit hypothecs, and a third category sui generis , 

as under : 

Liens or Rights of Retention: 

Unlike tacit hypothecs wher e no possession 

is necessary , these liens or rights of retention 

are rights tacitly enj oyed by a cr editor , to retain 

possession of specific property belonging to the 

debtor, as security for some claim in respect of that 

property, until the claim has been paid (2) . As a 

( 1) 

( 2) 

general/ ... 

Grotius Inleyd . 2. 48 . S; Van Leeuwen Roomst­
Holl . Recht . 4.12 . 5; van der Linden 1 . 12 . 1 . 
Voet 20 . 4 . 19 . 37; van der Keessel , The s es . 
449 . 450.453 . 
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general rule money or value has been put into the 

property of t he debtor and possession of the property 

is essential (1) . Builders , bailees , fa ctors and 

certain others enjoy such rights . 

Tacit HyJ2othecs: 

Under our common law , a large number of 

tGcit hypothecs we re accorded to particular 

creditors over the property of their debtors even 

though the former did not have possession of the 

debtor ' s property e . g . the Government for taxes by 

the debtor , minors over the property of their tutors 

and curators and many others . The Insolvency Act ( 2) 

though not abolishing tacit hypothecs generally , 

affords preference in insolvency only to the landlord ' s 

legal hypothec and hire- purchase hypothecs . It 

leaves untouched any hypo thecary right of a creditor 

of f ollo~ing property into the hands of third 

parties and any other pr eferent right where no 

insolv ency intervenes ( J) . 

Statutory/ .•. 

A 

(1) United Building Secy. vs . Smooklers Trustee 
1906 . T. S. 

(2) Insolvency Act No . 24 of 1936 . 
( 3) Lee - Introduction to lioman Dutch law , page 19 2 . 
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Statutory Hypothecs sui generis : 

Various statutes enact that no transfer 

of land may be passed unless certain rates , taxes, 

li cences , etc ., have been paid (1) or unless certain 

certificates by prescribed officers have been 

produced (2) . 

The effect of an enactment of this nature 

has been described by Innes, C. J . (3) as one 

creating a very real and extensive preference over 

the pro ceeds of rateable property. The right itself 

has Leen referred to as a lien which is hardly 

distinguishable from a tacit hypothecation (4) or 

as a species of lien (5), or as something not wholly 

in the nature of a lien or a hypothec , but ~ 

generis ( 6) . Perhaps it may best be classified as 

a tacit hypothec sui generis . 

As will be evident from an examination of 

t he Land Bank and Co-operative Societies Acts made 

hereunder , the right of security envisaged in those 

Acts smacks somewhat of a hypothec but is specifically 

termed a ttpledge 11 • It cannot satisfactorily be 

classified/ •.. 

( 1) 
( 2} 
( 3) 

( 4) 
( 5) 

( 6) 

Deeds Act No. 47 of 1937 . 
Land Bank Act No . 13 of 1944 . Sec. 33 ( 3) . 
Johannesburg Municipality vs . Cohen's Trustee , 
1909 . T.S. 
Smuts vs . Cathcart Div . Council 1896. S.C. 
Johannesburg Municipality vs . Cohen ' s Trustee 
1909 . T.S . 
Mars ., Law of Insolvency in S. A. 
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classified wholly under any of the above three 

types of security but constitutes a further type 

sui gencris , but , as it is t er med a 11 pledge 11 i n 

the Acts , i t is referred t o hereinafter as a 

"st atutory pledz_ e 11 for t h e sake of easy reference . 

"Statutory Pledge 11 under t he 
Land Bank Ac t : 

Se ct i ons 35 and JS of t h e Land Bank Act (1 ) 

supra , envi sage t he "binding" of t h e agr icultural 

produce of members of t he company in t he possess ion 

of or i n t r ansit to the company or its agents . It 

s hould Le particularly noted that t h e produce 

contemplated in t hese sections i s that of members , 

al t h ough t he poss ession thereof is with t he company 

I n fa ct , t he pr oduce of the member s 

may still be i n t r ansit to the company or to its 

agents , s omeone else havi ng t he ~ ctual physical 

detention . 

Nowher e else in t he Act is t his "binding 11 

of produce agai n r eferred to , as such . At this 

stage one must ne cessarily construe it as a hypothec , 

poss es sion/ • . . 

(1) Act No . 13 of 1944 . 
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possession not b0ing with the credi tor but t he 

produce nevertheless being 11 bound 11 to him by reason 

of the advance having been made in respect of that 

produce . 

Sub- s~ction ( 6) of section 38 of t he Land 

Bank Act (1) , however , refers in the first place 

to all produce and all products manufactured th ere­

from and other articles and substances ( the latter 

articles and substances having been financed ex the 

Land Bank loan) which are in po sse s sion of or in 

transit to the company or its agent . This latter 

reference to goods in possession or to goods in 

transitu is identical with t hat in s ections 35 and 

38 (2) of the Act quoted above , but a significant 

omission has been ma de in section 38 (6) . The 

produce is no t that "of mcmbers 11 as previously 

envisaged . It is "all" produce and 11 all manufactured 

products . 

Now it is one of the prime rules of 

interpretation of s tatutes t hat general words s uch 

as 11all 11 or 11 any 11 must receive a general 

construction/ •.• 

(1) Act No. 13 of 1944 quoted supra . 
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construction and be given t heir plain and literal 

meaning (1) unless it is clear from the statute 

itself t hat their meaning s hould be restricted (2) 

i . e. cum lex plus scripsit minus voluit . The Act 

must be read as a whole , the intention being gleaned 

ex visceribus actus (3) . 

From the r eading of the Act as a whole it 

could hardly be contended that the Land Bank was 

intended to receive this special statutory security 

over all produ ce and all products irrespective of 

whether they were financed ex the Land Bank loan or 

not . Read in conjunction with sub-section (2) of 

t he same section 38 and with paragraph (b) of sub­

section (6) itself, it is submitted that the produce 

and products contempla ted in paragraph (a) of sub­

section (6} are only those "in respect of which the 

Land Bank advance has been made ". 

It is very likely that this ambiguity is 

t he result of bad drafting. The words "with money so 

advanced to it" , appearing in paragraph {b) of sub­

section (6) of section 38 supra should , it is 

(1) Union Govt . vs . Ma ck 1917 A. D. 
{2) Venter vs. Rex 1907 T. S. 

contended/ ... 

(3) Farrar's Est . vs. Comm. Inland Revenue 19260 
T.P . D. 
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contended , have been brought back to the main 

margin to form part of the rest of the sub-section. 

This would have removed any doubt -in the matter. 

This s ub- section (6) also throws light on 

t he meaning of the previously envisaged tr binding tt 

of the produ ce of members . 

Delivery has now been effected to the 

company or to its agent , and the produce no longer 

belongs to member~ (1) . The produ ce and products 

manufactured therefrom and other articles and 

substances are now specifically stated to be pl edged 

to the bank as effectually as if they had been 

expressly pledged and delivered to the bank and any 

unauthori sed disposal thereof by or on behalf of 

the company is stated to be null and void . 

This then is the "statutory pledge " and 

by an extensive interpretation of the Act, the 

so- called "binding" of produce of members contem­

plated in subsection (2 ) of sections 35 and 38 

respectively of the Act , can also justifiably be 

regarded as constituting "statutory pledges" in 

respect/ ••. 

(1) Berry vs . Farmers Co- op . Socy . 1912 . A. D. 
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respect of members ' produce , it being a case of 

cum lex minus scripsit plus voluit otherwise the 

expression of "binding" the produce would be 

meaningless and without substance . Such an inter­

pretation is also in accordance with the presumption 

that a statut e does not intend to make futile or 

nugatory p: ovisions and must be interpreted ut magis 

valeat quam pereat (1) . 

In other words , once a loan has been granted , 

the members' roduce is "pledged" to t h e bank 

(vide secti0ns 35 {2) and 38 (2)) i . e . the produce 

in respect of ·which the loan has been granted , and 

remains s o "pledged" to the bank even after 

delivery to t he co-operative company { vide section 

38 (6)) . It can only be disposed of by t he 

co-operative in t he ordinary course of its busi ness 

and may not be attached in execution by anyon2 other 

than t he bank , except with the bank ' s consent (vide 

section 39) . 

This latter statutory protection would 

be a necessary adjunct to t he bank 's ri ghts because 

under / • • • 

(l} ex parte Min. J us t ice; In re R. vs . Jacobson 
and Levy 1931 A. D. 
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under the common law, a pledge or movables is 

absolutely extinguished by the complete 

ali enation of those t1ovables (1 ) and is lost by 

an attachment of the movables in exe cution of a 

judgment ( 2) - mobilia non habent s equelam. s 

previously pointed out , however, thi s so- called 

11 pledgett is more in the nature of a hypothe c and 

as such should no t t hen re quire these further 

protective provisi ons . 

"Statutory Pledge n under the 
Co-o oerative Soci eties ct : 

As stated above , a co- operative company 

or society also enjoys what is termed for easy 

refe rence a "st atutory pledge" over all a member's 

·)rodu ce 1•ihether s;athered or not , in terms of 

section 96 of the Act (3) in respe ct of facilities 

granted . Here too , produce is deemed to be pledged 

to the co- opera tive as fully and effectually as if 

that produce had been gathered and had been pledged 

by delivery to the co-operative and had been retained 

in its possession . 

A/ ••• 

( 1) Voet 20 . 1 . 14 : 20 . 6 . ") : Grat . 2 . 48 . 29: 
Scharer Note 259: v . d . Kee s sel Theses 432 . 

( 2) Hare vs . Trustee I-Ieath 3. s.c. 34 . 
( 3) Co-operative Societies Act No . 29 of 1939 . 
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co- operative cannot , however , take the 

law into its own hands and forcibly remove such 

crops from a member ' s farm (1) . 

The ca se of Meyer vs . Sentraal Westelike 

Ko : op . Maatskappy , 1943 O. P. D is of much interest 

because it is the only reported case on the effect 

of this statutory pledge . A member , Meyer , had been 

11 dispossessed 11 of his maize by his co- operative . He 

had been duly enrolled as a member of the co-opera tive 

on 24th April , 1941 . Thereafter, on Sth May and 

5th July , some 500 grain bags were delivered to him 

by his co-operative , and these had not been paid for 

at the date of the removal of the maize by the 

co- operative . 

Meye r applied for a mandament van spolie 

ordering the co- operative to return to him 140 bags 

of ma ize alleged to have been forcibly and unl8wfully 

removed from hi s farm . 

On the facts the court found on appeal 

and upholding the decision of the Magistrate , that 

at tllc date of the alleged spoliation , Meyer 1•Ja s 

neither/ •.• 

( 1) Meyer vs . Sentraal ·destelike ro : op . Mky . Bpk . 
1943 . O. P. D. 
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neither in possession , nor ~as he the owner of 

the maize in question. In view of the arguments 

addressed to it , however , the court considered it 

necessary to deal with the question of the inter-

pretation to be placed upon section 96 of the . 
Co- operative Societies Act , 1939 . 

I t ·was held , fallowi ng t he dictum of 

James L. J ., in Ex pa rte Walton (17 Ch . D 746) that 

when a statute enacts t hat something shall be 

deemed to have been done , which in fact and truth 

was not done , the court is entitled and bound to 

as certain for what purposes and between what persons 

t he statutory fiction is to be resorted to . 

The remarks of de Beer J o are illuminating . 

He is reported to have stated , inter alia : -

In considering t hen between what persons and 
for what purposes the statutory fiction is 
to be resorted to t he whole Act and t he 
language employed in the secti on must be 
analysed . It must in the first pl ac e be 
noted tha t t he section states that "all 
produce whether gathe r ed or not " for which 
bags were suppli ed sLall be deemed to be 
pledged and that t he effec t of sub- section 
{5) is that "•• • any produce produced by a 
member .•. to whom .•. bags ... have been 

supplied / •.. 
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supplied .•. shall be deemed to be produce 
, . • for which the bags were supplied ••• " · 
The argument therefore t ha t t here is an 
onus on the society to prove that the 140 
bags contai ni ng the maize and r emoved by 
them were a ctually suppl i ed by them, seems 
in view of the abov e provisions to be 
untenable: the plain language of the Act 
suggests that the whole crop of the producer 
member shall be deemed to be pledged wheth9r 
the whole or porti on only of the crop wa s in 
fact bagced in containers supplied by the 
society . Nor does the argument appeal to 
me that the literal interpretation of the 
Act leads to such injustice and absurdity 
as to justify the Court in the present case 
modifying the grammatical and ordinary sense 
of the ""vJOrds . In this conne cti on Lord Bram­
·well in Hill v . East and fest India Dock Co ; 
( 9 A. G .. 448) , states : 
"I should like to have a good definition of 
what is such ·an absurdity that you are to 
disregard the plain words of an Act of 
Parliament . I t is to be remembered that what 
seems absurd to one man does not seem absurd 
to another" . 

However , the intention of the section is 
clearly to create a valid and enforceable 
pledge over the crops in favour of the 
society : this crop , in violation of all the 
notions of the Roman- Dutch Law , shall be 
deemed to be pledged although the factual 
possession remains in the pledgor; had the 
s ection said it shall be deemed to have been 
pledged , that it shall be deemed to have been 
delivered to the pledgee who shall further be 
deemed to have retained it in his possession 
cadit guaestio . As it is , the pledgee can , 
no doubt, claim the right to enforce his 
pledge by action , but it is a far cry to say 
that he can exercise the rights flowing from 

a/ .. ,. 
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a possession which he has not and which he 
never had either fact ually , juridically or 
fictionally . If , therefore , the possession 
of the crop had on the tenth September been 
in the applicant it seems that the society 
would have been guilty of an Gct of spoliation 
in forcibly removing the crop notwithstanding 
its unassailable right to have claimed the 
delivery in pursuance of the pledge . Applicant 
however has been adjudged not to have had 
possession on that date and in the result t he 
appeal must be dismissed wi th costs . 

Posses sion and Delivery: 

This is a most important case on t he 

particular subject , but with due defe r ence to the 

l earned Judge , not a very satisfactory one . The 

applicant , Meyer , was held not to have been in that 

state of possession whi ch would ordinarily have 

founded an action for spoliation. 

On the other hand , the learned Judge 

points out that Meyer had factual possession but that 

the ple dgee company never had possession Heither 

factually , juridically or fictionally . " Who then 

had full legal possess ion? Obviously the pledgee 

would have been deemed to hav e had full legal 

possession , if the Act (1) had stated s pe cifically 

that/ •.• 

(1) Act No . 29 of 1939. 
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that the crop shall be deemed to have been delivered 

to the pledgee who shall be deemed to have retained 

it , but the Act does not say so . It merely states 

that the crop shall be deemed to be pledged as 

fully and effectually as if that produce had been 

gathered , pledged by delivery and retained in the 

possession of t t1 e company . 

Sections 35 and 38 of the Land Bank Act 

(1) also ~erely deem the produce to be pledged 

as if it had been delivered but they do not 

specifically prov ide that the produce shall be 

deemed to have been delivered and be deemed to be 

retained in possession of the bank . 

This again raises the questi cn as to 

·whether t his so-called "statutory pledge" is 

constituted as the result of a statutory delivery 

or whether it is really a tacit hypothec sui generis . 

It is submitted that the latter designation is the 

right one . 

Delivery in Pledge: 

To co ~stitute a valid pledge under the 

common/ ••. 

(1) Act Io . 13 of 1944. 
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common law , the movable had to be delivered to and 

retained by the pledgee in his possession . 

Delivery can be legally effected in a 

variety of ways e . g . 

(a) by actual physical handing over; 

(b) by constructive means such as brevi 

~ , longa manu and constitutum 

possessorium. 

It is clear that delivery of an arti cle 

can be effected by t he mere intention to hold that 

article in future as agent for another (1) . Such a 

form of delivery is scrutinised very carefully by 

the courts . There must always be clear proof of 

intention to effect transfer and good faith on the 

pa rt of the parties concerned (2). 

By common law, delivery is not effective 

if the movabl es sought to be pledged are left in the 

hand s of the debtor commodato aut precario, as that 

was rega rded as a fraud upon the custom of Holland 

requiring delivery (3) and also tends to the injury 

of other creditors (4) . 

Decided/ . . . 

(1) Goldingers Trustee vs . Whi telaw & Son 1917 A. D. 
(2) aplan vs . The Messenger , Port Alfred 1932 E. D. L. 

281 and Estate Hunt vs . de Villiers 1940 C. P. D. 
79 . 

(3) Grotius: Opinion Holl . Consult. 3. 174 . 4 & 5; 
Voet 20 . 1 . 12 . 

(4) Stratfords Trustees vs . London and S. A. Bank 
1874. 3. E. D. C. 
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Decided Cases Relating to 
11 statutory pledges": 

In the case of the two Acts (1) above , 

factual possessi on of the movable s remains with the 

debto~ and by a f i ction, the creditor is given a 

"statutory pledge " thereof . 

Further light is thrown on this subject 

by decided cases relating to a somewhat similar 

form of "statutory pledgell given to the Secretary of 

the State dvance s Recoveries Office for loans to 

ex- volunteers under the provisions of section 4 of 

i: for Measure No . 108 of 1944, section 6 ( 1) of whi ch 

reads :-

Upon t he execution of a document intended to 
hypothecate movable property in terms of 
Reg . 4 the movable property thereby 
hypothecated shall be deemed to have been 
pledged to the Secretary as security for 
the loan in question in the same manne r in 
all respects , as if it had been delivered 
to him as a pledge , and the validity of the 
pledge s hall not be affected by t he absence 
of any distinctive mark on the security in 
question . 

In a rec ent case van Zyl J . held that 

the effect of the words II as if it had been delivered 

to/ •.• 

(l} The Land Bank and the Co- operative Societies 
Acts , supra . 
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to him as a pledge" was to give the Secretary a 

real right in the thing hypothecated just as if 

the thing had been delivered to him in pledge . This 

right was available even against a third party who 

had received the thing in good faith and for value 

from the pledger . Consequently the Secretary ·wa s 

entitled to attach the thing in the possession of 

the purchaser from the pledger and sell it in 

execution. The learned Judge points out that in the 

result the nature of the security envisaged by the 

legislature is really neither a hypothec of movables , ­

in the ordinary meaning of the term , nor a pledge (1) . 

With due deference to the l earned Judge it is s ub­

mitted t ha t t his "statutory pledge" is really a tacit 

hypothec sui generis . 

It is also significant that in a more 

recent case (2) the court rejected an almost 

similar provision which was inserted in a contract 

between the seller and t he purchaser of a certain 

business , namely , that until such time as the full 

balance of the purchase price had been paid in full , 

the/ .•. 

(1) Edwards vs . van Zyl 1951 . C. P. D; also s . A. R. O. 
vs . Theron 1949 . o . P. D. 

(2) Slabbert vs . Theodoulou 1952 (2) S. A. 667 (T) . 
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the purchaser would not be entitled to sell , 

alienate , r emove or otherwise dispose of any assets 

appertaining to the said business except in the 

ordinary course of business , the seller being entitled 

to a lien on those assets until such time as the 

balance of the pur chase price had been paid , the lien 

to be effective in favour of the seller not1~1i t hstanding 

that the· urchaser had t h e actual physical possession 

thereof. 

In an attempt to prevent the purchaser 

from further disposing of certain assets of that 

business , the court held that no li en had in fact 

been constituted and even if it had , it might well 

have been necessary for the seller to have taken 

s pecial steps to protect t hat right . The right relied 

upon in that case , said the court , fell outside the 

principles of the law as laid down in the 

authorities . 

nature of ' statutory pl edge" 

The impression is ga ined that the legis­

lature was so anxious to create a statutory secur i ty 

right t hat little or no attempt has been made to 

define/ •. o 
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define with any sort of precision the duties of 

t he "pledgeesn , in these instances , namely , the 

Land Bank and the co- operative . 

Vfuat of the common law duty of the pledgee 

to r estore possession of the pledged article 

undamaged to the pledgor on due discharge of the 

debt? Must t he pledgee account for t he fru i t s 

arising from the pledged property? On whom is the 

duty to take care of t he pledged property placed ? 

Is it on the pledgee , as under common law ? Under 

the statutes , the pledgee is deemed to be in 

possess ion ! 

Ownership of t h e produce may vest in the 

co- operative or vv.i.. th t he member as the case may be , 

but no matter in whom t he ownership rests t he produce 

is still demned to be pledged to the Land Bank wher e 

t he bank ha s advanced moneys in respect t hereof (1) . 

This is an i mportant factor because , in certain 

circumstances when dealing wi th controlled produce , 

t here is a further change in ownership . 

Ownership under the r, arketing 
Act : 

Sub-secti on (2) of section 20 of the 

Marketing/ .•• 

(1) Sections 35 and 38 Land Bank Act No . 13 of 1944, 
supra . 
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Marketing Act (1), for instance , provides that :-

A scheme which empowers its regulatory board 
to prohibit the sale of the product to which 
that scheme relates , except through that 
board or such persons as it may determine or 
as may be specified in the scheme , may 
provide for the conduct by the board or any 
such person of a pool for t he sale of that 
product on such basis as may be s pecified in 
the scheme , and the ownership in any quantity 
of that 1roduct delivered for sale thr ough the 
pool sha 1 forthwith vest in the board or 
person concerned . 

Sub- section (3) ter of the same section 

20 empowers t he regulatory board to so operate a 

pool as is envisaged above , the relative sub- section 

r eading as follows: -

A regulatory board may , if authorised thereto 
by the relevant scheme , and on such conditi ons 
or on such a basis as may be prescribed therein , 
conduct a pool for t he disposal of any quantity 
of the product to which that scheme relate s , 
which may in the circumstances described in such 
scheme be delivered for suc h disposal to the 
boa rd or such person as it may determine , by any 
person who has produced or otherwise acquired 
that quantity , and t he ownership in any quantity 
of such product so delivered s hall upon delivery 
thereof vest in that boa rd which may dispose thereof 
in such manner as it may deem fit , and shall 
distribute the proceeds derived from such disposal , 
less s ·i ch amounts as may be s pecified in the 
scheme or as t he board may determine , a □ongst the 

persons/ •.. 

(1) Act No . 26 of 1937 as amended by Act No. 12 
of 1941 . 



persons who are in terms of the scheme entitled 
thereto , on such basis as may be prescribed in 
the scheme . 

Essentials for the Passing 
of Ownership : 

The common law essentials for the passing 

of ownership in a thing may be summarised as 

under :-

(1) The thing , ownership in which is so ught 

to be transferred , must be capable of 

being owned . ( 1) 

(2) The transferor must be the owner or be 

in a position or have authority to 

dispose of the ownership . 

(J} An intention on the part of the transferor 

to transfer the ownership to the transferee . 

(4) An acceptance on the pa rt of the transferee . 

( 5 ) n appropriate causa for t he trnnsfer (2) . 

( 6) delivery or transfer of the property 

a ccording to law. 

Delivery in turn may be effected by 

vari ous means e . g . by the physical handing over of 

t he/ ..• 

( 1 } Voe t . 6 . 1 . 29 . 
(2) Commissioner of Customs and Excise vs . Randles 

Dros . and Hudson Ltd . 1941 . . D. 
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the thing (traditio) or by constructive means such 

as brevi rnonu , by symbolical means longa manu or by 

means of a constitutum possessorium. The above rules 

relating to the passing ~f ownership have been 

evolved over the centuries to establish in the eyes 

of the ·world the right of ownership which is perhaps 

t he filllest and most important r0al right known. 

Effects of -.a rketing Act : 

lthough everyone is deemed to know the 

law , this is far from true in actual practice . It 

is indeed a matter o.:: far-r eaching conse (!uence raere ly 

to enact that ownership in a thing shall be deemed 

to vest in a regulatory board if its scheme so 

• rovides in given circumstances , particularly when it 

is borne in mind tbnt deli very can legally be effected 

by constitutum ~ossessorium (1) . 

In the case of certain products like butter 

for example , circumstances Emy well arise where a 

manufa cturer (producer) i s also appointed as agent for 

th e Dairy Industry Control rloa rd . He could then 

manufacture the butter { on borrowed capital) and 

deliver/ ••• 

(1) Coldi nger s Trustee vs . ':.Thitelaw k. Son . 1917 . A oD. 
and Stratford's Trustees vs . Lond on and S. A. 
Bank . 1874 .. E. D. C. 
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deliver the product in his capacity as producer to 

himself in his capacity as agent of the control 

board , by the process of constitutum possessorium. 

Ownership of the butter ~ould then 

automatically vest in the control board for the 

purpose of conducting a pool in terms of section 20 

of the M:arl~eting Act quoted above . 

The producer ' s creditors who had lent him 

the capital might well find themselves without any 

security in such circumstances , because the but t er , 

by being moved , say , from one side of the store to 

the other side ( coupled with noti ce of delivery given 

to the board as is , ln fact , the pract ice) will have 

ceased to be an asset of the manufacturer and will in 

law belong in ownership to the control board . Few 

creditors are aware of t he si gnificance of these 

particular provisions of t he Marketing Act , the effects 

of which have not yet been tested in the courts . 

Practical Implications of 
the t hree Acts: 

In financing agricultural co- operatives , 

creditors/ ..• 
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creditors find such startling innovations as s tatutory 

pledges of immovable property , that is , of crops not 

yet gathered (1) and the automatic passing of ovmership 

in movables by mere delivery without cognisance being 

taken of other common law re quirements . 

As an illustration of the di verse ri "'hts 
C 

·which are created and extinguished by the interac~ion 

of the Co- operative Societi es Act, the Marketing Act 

and the Land Bank ct (2) , the supply of seed by a 

co- operative to a .member may be instanced . 

If the co- ope rative has financed the 

acquisition of seed itself and then s upplied i t to 

t he member , -the seed belongs to the co- operative unti l 

sown by the member even though the seed is in 

pos s ession of the member (3 ) . vlhen s own , the crop 

growing or gathered belongs to the member bu·t is 

11 pledged 11 to the co- operative (4) . If the crop is a 

controlled one and the co- operative has been appoi nted 

agent to the control board , then on delivery of the 

crop to the co- operative , own3rship thereof passes 

to the board (5) . Presumably it is still 11 pledgedtt 

to the co- operative until t he member ' s debt for the 

seed/ ... 

( 1) Section 96 of the Co-operativ e Societies Act 
No . 29 of 1939 supra . 

( 2) SuEra . 
( 3) Section 96 of Act IJo . 29 of 1939 . 
( 4) Ibid . 
( 5) Secti .Jn 20 of Act No . 26 of 1937 . 



234 . 

seed has been r epaid , or does t he co- operative 's 

pledge cease to be effective because the co- operative 

has virtually "delivered" the crop to t he board ? 

There is much to be said for both views . But what of 

the position where the Land Bank ' s ri 2:hts are super­

imposed on the abov e rights , by reason of the Land Bank 

having financed the original purchase of t he seed by 

the co-operative before it has been supplied to the 

me111be r . 

All produce of t he member and of the 

co-operative is t h en tr pledged" to the Bank (1) but the 

crop is also "pledged" to the co-operative und er 

section 96 of the Co- operativ e Societies Act (2) as 

long as the member owes his debt f or the seed . 

Both the Land Bank and t e Co-operative 

Societies Acts of 1944 and 1939 respective l y , are 

consolidati o~s of previously existing legislation . 

A later "statutory pl edge 11 would therefore override 

a forme r one . 

1o matter in whom the ownershi p l ay nor 

who the pl edgee was , the controlled produce could in 

any/ •.• 

(1) Sections 35 and 38 of Act No . 13 of 1944 . 
{ 2) ct No • 29 of 19 39 . 
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any event only be disposed 0f by the control board 

or on its instructions , in terms of t he vari ous 

marketing scheme s. This in any event nullifies to 

a gr eat extent t he security value of a pledge in 

those circumstances . 

Summary and Conclusions: 

The Acts examined above (1) seek to 

facilitate t he financing of crops and the cont rol 

of the production and marketing of agricultural 

produce, inter alia, by the pledging of crops to the 

co- operative before they are severed from the land 

or gat hered (2) by the automatic pledging of crops 

to t he Land Bank (3) and by the automatic passing of 

ownership of "pooled" products to a regulatory board 

( 4) . 

It is evident fro m the way in whi ch their 

provisions overlap t ha t these cts have , from time 

to time , been amended independently of one another 

in an endeavour to keep pace with an ever developing 

and changing agricultural economy. 

( 1) 

( 2) 

( 3) 

( 4) 

The / .•. 

The Co-operative Societies Act No. 29 of 1939; 
The Marke ting Act No . 26 of 19 37; The Land Ba nk 
Act No . 13 of 1944 . 
Section 96 of t he Co- operative Societies Act 
No . 29 of 19 39 • 
Sections 35 and 38 of t ne Land Bank Act No. 13 
of 1944; 
Section 20 of t he l\ arketing Act No . 26 of 19 37 . 
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The i mpression is gained, too , that 

insufficient regard has been paid to t he far-reaching 

consequences of the legal means thus employed to 

protect this 1hazard uus occupati on" , particularly as 

regards the rights of third pa rties. 

lthough the Land ank plays a large role 

in financing agricultural co-operatives, it is by no 

means the only financier in t hat field . 1lany such 

co-operatives , for ins tance , obtain commercial bank 

over-draft f aciliti..es for crop fin~nce , in some cases , 

aga inst cession of t he co- operative 's rights unrler 

section 96 of the Co-operative Societies Act . Where , 

hmoJever , a co-operative is partly financed by the 

La nd Bank and partly by a commercial ba nk , a s is often 

t he case, a conflict of rights immediately ari ses . 'Ehe 

crop growing or gathered is rleemed to be pl edged to 

t he co- operative in thP- circ"mstances envi sag ed in 

section 96 supra . Tha en- ope rative will have ceded 

its rights·of "pledge" to tri 0 commercial bank but thA 

Land Bank- will al so hold a so-called "statutory 

pledge"/ ... 
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pledge" over the produce . 

Again in the supply of seed as instanced 

above , the crop is deemed to be pledged to the 

co- operative and rnay , at the same time , be deemed to be 

pledged to the Land Bank . That s ame produce if a 

controlled one under the I-Tarketing • ct may at one 

time belonr; in ownershi p to a producer- agent and , by 

the mere posting o a delivery note to the regulatory 

board ,ownershi p therein ¼ill by statute automatically 

pass to the regulatory board , to t he possible prejudice 

of his creditor s . 

Clearly , therefore , these t hre e Acts need 

careful revision and correlati on on the lines 

indicated hereunder . 

From the previous chapters dealing with 

t e Land Ban:-c , it has been observed that the Land Bank 

already enjoys a very • rivlle ed position a_mongst 

creditors . t has t he power of parate executie and 

additional security in the form of a statutory sure­

t yship by m2mbers of a co- ope rative compnny and of the 

joint a~d sev eral liability of members of a 

co- operative/ ... 
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co- operative society . Surely then there is little 

need of the further secur ity of a "statutory pledge" 

of crops . I t is submitted that this lotter form of 

security could ¼i~h advantage to the farmer b e 

abolished , or if it is retained , it should at least 

be a ccompanied by an a ct of delivery or some such 

outward sign which would plc ce other creditors on 

their inquil"Y . 

Similarly in the case o the Co- operative 

Societies ct , the 11 pledi::e tt of growing crops is in 

direct conflict with common lav~ concepts . I f a 

co- operative is to be given a pl edge then it s hould 

certainly extend only to crops a ctually gathere d and 

duly delivered . It is true that the seed or f ertili ser 

suppli ed by a co- operativ e to a member is lost in the 

ground when used and no longer constitutes a security , 

but it should be quite easy to leeislate for the 

furnishing of other collateral security rather than to 

create a right of "pledge " 1t1hl.ch presents not only 

difficulties in interpretation but also runs counter 

to vmll established common law principles . 

Furthermore / .. . 



239 . 

Furthermore , one cannot escape the 

conclusion that these Acts were promulgated without 

much , if any, regard being had to the confli ct of 

interests to which t hey give rise . They require , 

therefor e , to be correlated in t he ligh t of experience 

gained, so as to define clearly whe re t he s ecurity 

rights of the one institution end and t he others 

begin, due regard being had to t he placing of 

creditors and inter ested parties on t heir i nquiry , 

by requiring outward acts to be do ne , s uch as actual 

delivery of t he pr oduce , as an indication to such 

third parties t hat a change of security and the 

transfer of right s have been effected . 



CHAPTER VII. 

'r EXTE 'IT TO WHI CH COMMON L W PRI NC I PLES 
11 VE BE~ ,.LTERED, THE GENERAL TREHD OF 
AGRI CULTU R L LEGISL T.=ON A,m CRITICI SM 

THEREOF, AND SUGGESTED AMENm N'TS . 

Contents: Need for protection of the f arming 

industry; summary of t he extent to 

which common law principles have been 

altered; the general trend of 

agricultural legislation and critici sm 

t hereof; the need for co- ordinated 

and pl anned legislation; suggested 

amendments. 

Need for Prot ection of t h e 
Farming Industry : 

Farming is dependent upon many 

unpredictable factors. The vicissitudes of the 

weather, diseases, t he perishibility of products , 

uncertain economic conditions and t he like, make 

it i mperative that some me asure of legal protection 

s hould be afforded to t his vital industry . The 

extent/ .•• 
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extent to which this protecti on has been given 

l n the s ta tutes examined and the sometimes haphazard 

manner in which it has been done , at the expense 

of our common law principles , can for the most part, 

hardly be j ustified in the light of t he ends sought 

to be achi eved t he reby . 

The Extent to which Common 
Law Pr inciples have been 
altered : 

In previous chapters, the impa ct of 

particular agricultural legislat i on on t he common 

law principles of l ea s e, insolvency , ownershi p , pledge, 

surety shi p and parate executie has been examined and 

commented upon, in detail . The extent to which these 

principl es have been altered can , at a glance , be 

gauged from t he f ollowi ng bri ef s ummary : 

(1) The La nd Set t lement Act No. 12 of 
1912, as amende d , in r elation to 
t he concept of Lease : 

(a) The restri cti on on sub-letting 
r ur a l pr operty without t he 
consent of t he Mi ni s t er of 
La nds - sec . 35. 

( b)/ ... 
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(b) Compulsory occupation of and 
residence on the l eased property 
- sec . 28 . 

(c} The obligat i on to improve the 
leased property - sec . JO . 

(d) The limited and sometimes absence 
of compensati on for improvement s­
s e c. 42 . 

(e) The restriction on the cut ting of 
trees on the leased property -
sec . 39. 

(f) The automatic off- s et of debts 
between the lessor and lessee 
notwi t h s tanding the fact t hat t he 
amount has not been ascertained -
sec . 38 . 

( g ) The so-called "statutory pledgen 
of all movables which at any time 
have been on t he leased property -
sec . 37 . 

(2) The Farmer s ' Assistan ce Act No. 48 
of 1935, as amended , in r el a tion 
to t he con cept of Insolvency: 

It was noti ced that this Act introduces 

a new con cept into our law, in some respe cts 

running parGllel with tha t of insolvency bu t 

often counter thereto . Amongst its salient 

features are : -

(a)/ .•. 
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{a) The s us pension of t he right s of 
credi tors bJ a purel y administr a­
tive act on the part of t he 
authorities - Sec . 7. 

( b ) The de emi ng of a compromise to have 
been eff ect ed unless r ejected by 
creditor s - sec. 1 2. 

(c) The fact t ha t a debtor is not 
deemed to be insolvent , that he i s 
not su bj ected to any of t he ordinary 
disabiliti es of an insolvent bu t is 
nev erthe less reli eve d of all his 
debts - sec . 16. 

(d) The aut omatic passing of ownershi p 
of assets without de l ivery and t he 
transfer of immova bles without a 
power of attorney - se cs . 14 and 
19 . 

( e ) The i mpo.si ti on of r eal restraints 
on land as to s ubsequent hypothe­
cati on, s al e or insolvency - s e c . 
2 2 . 

(3) The Marketing Act No . 26 of 
1937 , as amend ed, in relati on 
to t he con ce pt of Ownership: 

( a) The automatic passi ng of ownership 
of control led produce to a r egulatory 
board which conducts a " pool" for 
such produce - se c . 20 . 
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The Co-oferative Societi es Act 
No. 29 o 1939, as amended, in 
relation to the concept of 
pledge: 

(a) The so-called »statutory pledge" 
of produce whether gathered or 
not - sec. 96 . 

(5) The Land Bank Act No. 13 of 
1944, as amended, in relation 
to the concepts of Pledge, 
Suretyship and parate executie : 

(a) The so-called "statutory pledge" 
of produce of members of a co­
operative and produce of the 
co-operative itself - secs. 35 
and JS. 

(b) The automatic suretyship of 
particular members of a co­
operative company - sec. 40. 

( C) 

( d) 

( e) 

The imposition of j oint and 
several liability on all 
members of a co-operative 
company by an admi nistrative 
act of the officials of the 
company - sec. 40. 

The exclusion of the beneficium 
ordinis seu excussionis and of 
the beneficium divisionis, under 
sec. 40. 

The right of 1arate executie, to 
seize and sel property without 
recourse to a court of law - sec. 
55 - and in the case of co-operatives, 

so/ ... 



244 . 

so t o seize and sell the property 
of the co- operative and of 
members even if t h e property has 
not been specially hypothe cat ed 
to the bank - secs . 61, 62 and 63. 

The General Trend of A ricultural 
ation and riticism t hereof : 

The ke ynote of the statutes examined has 

been one of assistance to farmers, exce pt perhaps t he 

Land Bank Act No . 13 of 1944 , which , whi l e certainly 

f acilitating t he granting of financial assistance to 

the farming industry with t h e one hand , takes back 

with its other more t han its pound of flesh by way 

of security. 

The Land Settlement Act No. 12 of 1912 , 

in turn , makes less inroads into i mportant common 

law concepts t han do t he other Acts examined. Designed 

to assist the poorer t ype of farmer , it al s o protects 

s ubstantial investments by t he Government at t he 

expense of compa ratively few important departures from 

common law principles . This Act has , to a large 

extent , been t he political football of vari ous 

governments of the da y , and , at one time , contained 

very/ •.• 
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very restrictive provisions as to occupation 

and subsequent hypothe cation of holdings allotted 

under Crown Grant . These provisions aimed at 

preventing s peculation in the buying and selli ng of 

land by settlers, but vrnre rightly re pealed in 1949 

so as to conf ori:1 vJi th freedom of owne rshi p . 

Speculation in holdings has now been ~a de less 

profitable merely by reducing t he ·water-rights of 

settlers who acquire more land in the settlement, 

under vari ous Irrigation Acts . The trend of this Act 

has been stable and subsequent amendments have 

reflected a tendency rather tovrnrds pr eserving common 

law princi ples than to overriding them , e . g . , f re edom 

of ownership of Crown Grants . The protection 

afforded t he Government's large capital i nvestment 

is certainly not unreasonable wh en compared, for 

instnn ce , wi t h t he powers of the ·1and Banlc under its 

Act and the al~ost irresponsible way in whi ch t he 

rights of creditors are dealt wi t h under t he Farmers ' 

Assi stance Act No . 48 of 19 35 . 

This/ •.• 



This latter Act is today the l east 

j usti fiable of all t he statutes examined and it is 

sub:.1itted a dangerous one to retain on our statute 

book . It was a s pecial Act, introduced in 1935, for 

a sp ecial purpose , namely, to protect t he farme r 

against his creditors during the economic recession 

of t he early t hirties . It is clear from t he Act as 

a whole that it was intended to be limited to that 

state of emergency only , and a part fro m a few early 

amendments to remove administrative teething troubles, 

t he ct has remained unchang ed for almost t wenty yea rs. 

It virtually forces a compromise on creditors and 

allows an otherwise insolvent farmer to sla;n the door 

on his credit ors and walk out a free man . At a 

forced sal e t he Farmers' Assistance Board can buy in 

the property and then resell it t o the f armer , who 

t hen carries on farming operations free fr om his 

prev ious debts and can sna p his fingers at his erst-

w11ile creditors. lthough it assisted considerabl y 

in t he r ehabilitation of the farmi ng industry in the 

years i mmediat el y f ollowing t he de pression, it s 

continued/ ..• 
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continued presence on our statute book is quite 

un justified by present day circums tances . Its 

application in the ordinary s phere of busine ss 

transa ctions could easily l e ad to t he breakdown 

of an otherwise healthy debt or -creditor relations hip . 

Here , indeed , the trend has been to sacrif ice sound 

common law principles on the altar of expedi ency . 

The Act s hould Le re pe aled . 

The Marketing Act No . 26 of 1937, has, 

on occasion, been called t he "Farmers ' Charter" -

naturally by farme rs t hemselves , because it seeks 

primarily to ensure a stable and prof itable return t o 

t he farmer by the regulation of the production and 

the sale of agricultural products . Although the full 

i mplications of t he Act in the economic sphere do not 

concern us here , the assistance to t he farmer has been 

rendered, in some mea s ure at any rate , to t h e pos sible 

detriment of creditors . A creditor who makes a loan 

to an agent of a regulatory board sees before his 

eyes, for instance, neatly s t acked quant i tie s of 

butter or ch eese as sec ~rity for t he advan ce , but 

a / ••• 
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a fev~ minutes later his debtor has sh ed ownership 

in the stocks merely cy posting a delivery note 

to th e board and the creditor's erstwhile s ecurity 

t hereafter oelongs in ownership to the board! To 

f a cilitate t he operation of the Act as a whole , it 

has apparently been found more conv enient to vest 

ownershi p of t h e controlled product in the regulatory 

board itself, but this has been done with little 

regard to the acc epted common low requi sites for 

t he passing of ownership and aspe cts ~uch as the 

passing of risk in the product and the possible 

prejudice to third parties hav e received scant 

attention. Here again , it is submitted, an unnece ssary 

inroad has been made into common l aw concepts for the 

sake of expediency. 

The Co- operative Societies Act No . 29 of 

1939 provides yet another example of indirect 

assistance being rendere d to the farming community 

at the expense of sound common law principles . To 

facilitate t h e e rantine of assistance to a member 

by his agricultural co-operative and to facilitate 

the/ ..• 

I ..... 
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the giving of security by such member to his 

co-operative for advances , goods or services so 

received , this Act seeks to create a so- called 

"statutory pledge" in favour of the co- operative 

of the member's produce whether gathered or not . 

Little t hought has been given to the rights of other 

creditors and t he co- operative thus enjoys a specially 

favoured position. The trend of this partiqular 

statute is to afford t he maximum oenefit to the 

farmer through his co-operative , which,in fact, 

belongs to him, by treating transactions as betwe en 

member and co- operative on a "closed shop" basis , to 

the exclusion of t he ri ghts of t he farmer's other 

creditors . If t his form of security is to be 

retained it s hould certainly be limited to crops 

actually gathered. 

By far the gr eatest transgr essor of common 

law principles is the Land Bank Act No . 13 of 1944 . 

Although t he Land Bank has been of inestimable value 

in financing t he requirements of t he farming industry 

bo t he t une of hundreds of millions of pounds since 

its/ • . . 
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its establishment in 1912 , the ease with which it 

has granted t hese loans has been made possible only 

by the sa crifi ce of many sound and we l l -tried common 

law principles . Extensive powers have been granted 

the bank under the guise of the necessity of s afe­

guarding publi c funds and , in the ca se of its pmrnrs 

of parate executie , of saving the debtor the costs 

of levying ordinary e~ecution. In this Act we find 

a dangerous trend, namely , that of continuing ·co 

extend t he bank 's powers by later amendment . In 

1912 the power of parate executie , for instance , 

existed only in respe ct of individual loans to farme rs­

section 37 of ct No . 18 of 1912 - but with the 

advent of co-operatives, this po½er of parate executi~ 

was extended to include the pro pe rty of the 

co- operative itself and then of its individual 

members as well, irrespective of the fa ct that such 

property might not be hypothe cated to the bank at 

all ! Again with t he gradual disappearance of 

co- ope rative socie ti es whos e members were jointly 

and / .•• 
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and severally liable for the societi es ' debts 

and t he emergence of l i mited liability co- operati v e 

compa nies , t he bank sought to saddle members of 

t hese latter companies with an automatic suretyship 

liability and even in some instances wi t h j oint and 

several liability a s in the case of societies . 

Unlike the Land Settlement Act No . 12 of 19 12 , whi ch 

wa s subsequently amend ed to conf orm more closely to 

the common l aw , the subs equent amendments to t he 

Land Ba .k Act No . 13 of 1944 have , in fa ct , s hown 

an opposite tendency . 

The trend of t he ot her legislation 

examined has been to ass ist and protect the farmer 

and t he agricultural industry a s a whole , but even 

though the Land Bank claims to be a forme rs ' bank 

i t nevertheless burdens its debtors to a mu ch 

gr eat er extent t han would an ordinary l ender as far 

as secur ity is concerned . It has he dged itself 

around ·with protective measure s and has assumed 

povJer s unjustified vis- a-vis t he farmers ' remaining 

credito rs . The assumption of more and mor e dr astic 

I powers, ..• 
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powers is an unhealthy trend which should be 

a r rested . 

Need f or Co- ordinated and 
Planned Legislat~£~: 

From a study of the five statutes above , 

it is pl ain that the legislature is prepared, it 

seems without very much persuasi on , to override 

well founded corn.mon law principles 1,vhen dealing with 

agricultural matters , but what is even more 

disturbing is the fact that special securities hav e 

been given to vari ous bodies , from time to time , with 

no apparent thought of possible overlapping and 

CQnflict of rights . This is particularly so in 

r es pect of t he viarketing , the Co- operative Societies 

and the Land Bank Acts . There is a lack of co­

ordi nation and cohesion a s far as the se t hree Acts 

are concerned, each of which plays its own particular 

part in our agricultural e conomy . Each, in turn , 

ha s ueen amended to meet exigencies arising in t he 

sphere served by it, so that one is l eft with t h e 

i mpressi on of a hapha zard growth of p~tchwork 

legislation/ . .• 



legislation, each institution looking only to it s 

own interests and powers . fuat is needed is 

co- ordinated and planned legislation , regard being 

had to t he structure of our agricultural indus try 

as a whole . 

Suggested Amendments : 

Until such time as the overall co- ordination 

of r elated agricultural legislation is undertaken 

by the Government of t h e day , which does not seem 

likely in the near future , the s tatutes dealt wi th 

above could , with advantage, meanwhile be cleared of 

many provisions which are in conflict with a ccepted 

common law princi ples and which , it is submitted , are 

not j ustified in the light of the ob jects they seek 

to achieve . Such an interim revision and 

clarification of existing agricultural legi slation 

would also greatly facilitate t he ultimate 

co- ordination of these cts . 

To this end t he blanket-security of the 

so- called "statutory pledge" of all movables ¼hich 

have/ .. . 
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have at any time been on t he leased land as 

envisaged in s ecti on 37 of t he Land Settlement 

Act No . 1 2 of 1912 should be restricted to those 

movables only which were on t he leased land at 

t he time t he l essee fell into arrear. Clarification 

i s needed in r egard to the period of compulsory 

residence and occupati on required by se ction 2$ of 

that Act as to whether it should be a continuous 

or aggregate period . The latter conce pt is 

favo ur ed . It is s ubmitted , furthermore , that the 

provisi ons of secti on 38 rela ting to set-off serv e 

little purpos e and s hould be repea led . 

Enough has already ~een said about t he 

desirability of repealing t h e Farmers ' Assistance 

Act No . 4B of 1935. Present day circums tance s do 

no t at all justify t he cont i nued exist ence of t hi s 

statute 1,-vi th its arbitrary powers , and it s hould be 

repealed . 

Section 20 of the Marketing Act No . 26 

of 19 37, relating to the pa s sing of ownershi p i n 

controlled products, if it is t o be re tained , 

should/ .. ., 
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s_ould certainl y be amended to provide that a clear 

indication be given to creditors and other intere s ted 

pa rties of t he passi ng of owne rshi p in controll ed 

produ cts from the agent to the regulatory board 

so as to place t hem on t heir inquiry . 

There is , furt hermore , no valid reason 

why co- operatives registered und er t he Co- operative 

Societies Act No . 29 of 1939 , sho ul d enj oy a more 

f avo ur ed positi on in relation to their members t han 

do ordi nary public companies . Secti on 96 of t hat 

Act creating a so- called "statutory pl edge" of 

members' cro ps in favour of t heir co-operative is , 

it is submi tted , unjus tified for t~10 re asons s et out 

in t he prev i ous chapter, but i f it is to be r e tained , 

t hen it s i ould certainly be restricted to crops 

actuall y gathered . As already stated , t his so­

called "statutory pledge" is really a hypothec 

sui generi s and in t his re spect s ection 96 1vill al so 

r equire clarification. 

The Land Bank Act No . 13 of 1944 

presents/ . .. . 
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presents a wide fi eld for r evision and 

clarif ication. Sections 35 and 38 of that Act 

whi ch create t he so-called "statutory pledge" re quire 

clarifi cation a s in t he case of the "statutory pledge" 

under section 96 of t he Co-operative Societies Act 

above .. As sugges t ed in t he preceding chapter this 

"statutory pledge" could with advantage to the farmer 

and his co-operative and wi th no great hardship to 

t he bank , be aboli shed altogether . Section 40 of 

t he Land Bank Act creating the automatic suretyship 

of ·members of a co- operative has , in fact, served no 

practical purpose and its repeal would be a welcome 

step in bringi ng t he Act more into line with our 

common law. If, on the other -hand , it is to remain 

on our s t ~tute book then it certai nl y re quires 

drastic revisi on so a s to afford t he sureties the 

usual benefits of the benefi cium divisi onis and t h e 

beneficium ordi nis seu excussi onis . The provisions 

relating to t he ,joint and several s uretyship 

liability of all members of the co-operative are 

indeed too burdensome and should be repealed , as 

also/ • . • 



257 . 

also the concomitant right of parate executie flowing 

therefrom. As previously poi nted out , th e provisions 

of t his section 40 r- clating to the value of services 

rendered by a co- operative to its member s o as to fix 

the amount of hi s suretyship liability , are vague and 

reciuire clear definition in the light of actual 

practice . 

Finally the bank ' s right of Darate ex8cutie 

under secti on 55 of the ct is considered unjustifi ed 

in relation to the objects it seeks to achieve . As 

already mentioned in Chapt er II above , the bank i s 

adequately prote cted as first bondholder . 

There s eems little need to arm it with 

these drastic powers in addition to those already 

enjoyed by it , particularly so in the case of t he 

peremptory seizing and selling of pro perty which is 

not even bonded or hypothe cated to it , vide sections 

61 and 63 of t he Act . If , on the other hand , the 

legislature sees fit to r etain t hese provisions , then 

section 55 should be amended to make it clear that t he 

bank 's s pecial powers are valid for six months only 

after/ ••. 
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after the happening of the events contemplated therein , 

so a s to r emove th e existin£ doubt on t hi s point . 

Provision should a l so be ~a de for paying the s urpl us 

pro ceeds of sale to the messenger of the court. The 

anomalous position of havi ng to sell , in all cases , 

movables bef ore immovable s as envisaged in sections 

61 and 63 should be repealed particularly as the bank 

may hold a bond over the immovable property alone and 

yet be obliged to excuss without reco ~rse to a court 

of l aw , the mov ables first before exc'.1ssing its 

i mmovable s ecurity . 

It is evident tha t i n an ende av our to keep 

pace with t he growing complexities of an ever 

expanding agricultural i ndustry , these statutes hav e 

become more complex in t h eir interaction one u:-:ion the 

other , than t he very comp l exi t i es tl;.ey seek to 

regu late . 1 r evi s ion and clarification on t he lines 

suggested would , it is s ubmitted , not only red ound to 

t h e immediate benefi t of t he industry as a ·whole, but 

·would greatly strenghten its f uture growth bei ne ba sed 

on s ound common law principles . 

... 
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ownership 

231 

247 

198 

200,228,233, 
235,237,242, 
248,254 

52 

131 

59,62,63,66, 
68 

30,62 

210 

3,240 

252 

65 

230 

of/ ... 



xxii. 

of produce under Marketing 
Act 

of products under Section 
96 Co-op.Soc.Act 

actum constitutae pecuniae 

Pactum de pignore vendendo 

Pandt 

Parate executie -

attachments of assets 

authoritate privata 

bank's rights vis-a-vis 
Farm.Assistance Acts 

Cape Province, in 

cession of bank's powers 

charge loans 

competent courts 

co-operatives, loans to 

definition 

disposal of proceeds of sale 

English law 

guarentigiata 

200,228,233, 
235,237,248, 
254 

228,233 

155 

$ 

209 

31 

12 

27 

15,17 

un,191 

36 

26 

38,237,243, 
250,257 

6 

32,48 

45 

11 

immovables/ .•. 



immovables 

improvements 

insolvency, in 

Justinian, under 

xxiii. 

limitation of bank's rights 

moratorium Acts 

movables 

Natal, in 

notice of sale 

posit i on in four Provinces 

powers of Land Bank 

principles of, interpretation of 

property bonded to another 

reasons for power of sale 

right to sell under Roman law 

Roman law, under 

Roman Dutch law, under 

sale of co-ops.movables first 

sales, number of 

s.A. case law 

strict interpretation 

16,258 

29 

23 

7,11,45 

33,46,25$ 

30 

16,45,25$ 

15 

2$ 

15 

20,243,250, 
257 

6 

40,41,48 

43,45 

9 

7,45 

11 

39 ,41 

44 

14 

42 

transfer/ .•• 



xxiv. 

transfer of property 

various statutory provisions 

where spouse m.o.c.o.p.is 
insolvent 

Pignus 

Pledge -

accessory right 

attachment of products 
under Land Bank Act 

binding of produce under 
Land Bank Act 

co-operative society's 
statutory 

delivery 

duties of parties 

Land Bank 's statutory 

Land Settlement Act 

nature of ordinary 

nature of statutory 

State Advances 
Recoveries Office 

Plegius , plegerie 

31 

1$ 

24 

S,9,208,209 

209 

205 

203,213,237, 
243,255 

197,206,218, 
233,235,236, 
23$,243,255 

12s,223 

228 

203,213,234, 
235,236,237, 
243,255 

128,146,241, 
253 

Possession/ .. . 

208 

212,227 

225 

153 



xxv. 

Possession, in pledge 

Practical implications of Land 
Bank, Co-op. Socs. and Marketing 
Acts 

Privilegia sunt strictissimae 
interpretationis 

Products - controlled and 
uncontrolled 

Quinquenellen 

Quitrent tenure of land 

Regulatory boards 

Respi j t or atterminatie 

Right of retention 

Sales by Bank - see under parate 
executie 

Scope of investigation 

Secti o bonoru.m 

Senatus consultum velleianum 

Sequestrator in early Cape law 

Spoliation 

Sponsio 

222 

232 

37 

202 

61 

96 

19'7,19S,199, 
200 

- 59 , 60, 61, 6 3 , 69 . 

210 

3 

52 

152,171,1$2, 

65,83 

219 

149 

State/ ..• 



x~i . 

State Advances Recoveries 
Office, pledge 

Statutory pledge -

Co-operative Societies' Act 

decided cases 

Land Bank Act 

Land Settlement Act 

nature of 

Surcheance van betaling 

Suretyship -

Bank's powers of recovery 

definition of 

fiction of sale of rights 

future advances under 
Land Bank Act 

indemnity 

joint and several liability 

Justinian's Novel 

Land Bank Act not yet tested 
by courts 

Land Bank Act, section 40 

225 

197,218,243, 
248 , 255 

225 

203,213,237, 
243 

128,146,241, 
253 

212,227 

63 

159 

147 

151,178 

163 

152,154,155, 
156,161 

169 ,1$9, 237, 
243,251,256 

150,174 

192 

157,15·8 , 192, 
243,251,256 

liability/ ..• 



xxvii. 

liability of co-sureties 
under Land Bank Act 

liability for interest 
under Land Bank Act 

liability of minors 

liability of women 

list of members under 
Land Bank Act 

nature of goods supplied 
in terms of Land Bank Act 

nature of obligation under 
Land Bank Act 

nature of services envisaged 

position under Land Bank Act 

171,243,256 

186 

182,185 

182 

167 

166 

160 

163,189,257 

181,191 
re beneficium cedendarurn actionem 

position under Land Bank Act 
re benefi cium ordinis seu 
excussionis 

position under Roman law 

position i n Roman Dutch law 

public traders 

statutory agreements 

strict i nterpretation 

voluntary agreements 

Tacit hypothec 

175,191,243, 
253 

Tacit/ .. 1. , 

148 

153 

184 

157 

156,188 

157 

210,211 



JqViii . 

Tacit or legal mortgages 

Transfer in absence of titl e 
deeds 

Trend of agricultural legislation 

Warrant us 

210 

31, 79 ,85 

244 

153 
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