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CHAPTER TI.

FARMING AND THE LAW.

Contents: The aim of Law; Hazardous nature of
farming; Legal protection to farming

industry; Scope of Investigation.

The sim of law :

The increasing complexities of modern life
heve led to the promulgation of more and more legils-
lation each year. However necessary such legislation
may appear to be to regulate our dally lives, it is
not, by any means, an unmixed blessing. Much of this
legislation impinges on our common law principles -
principles which have regulated man's conduct for
centuries past.

It is not the object of this treatise to
discuss at any length the philosophy of law and the
various ends to which law should be directed. One
thing is certain, that man existing in an organised
community, 1s unlikely to direct his laws deliberately
tewards encompassing his own destruction.

A vital industry such as farming, upon which
man, irrespective of race, colour or creed, is primarily

dependent for his very existence, is thus more likely

ol s e s




tc be treated sympathetically than harshly by the
law of the land.

The hazardous nature of farming @

From time immemorial man has tilled the

soil, engaging upon a vital, and, in the eyes of the

leaw, a hazardous occupation., That the law regards
farming as hagzardous is evidenced by Davis J, when
discussing the powers of a tutor as follcws :-

ese 1In the case of Sackville West v, Nourse and
another (1625, A.D. at p. 535), Kotze, J.A., went
fully into the relevant passage in Voet, which
deals with the carrying on by a tutor of a mercan-
tile undertaking which had been left to the ward,
and he points out that ordinarily that should not
be done as being too hazardous, I agree, and I
think that farming operations staand on the same
footing. (1)

doexter J. was of the same opinion when
stating -

Wor can any right of alienation be inferred from
the words in clause (6) authorising the adminis-
trators to carry on farming operations, because in
the absence of such words the administrators would
not have the right to carry on what would quite
oroperly be regarded as a hazardous undertaking,
(See e x 9parte Bellincan's Executors (1936
C.P.D, at page 517 ) and Sackville West v, Nourse
and ano, (1925 A.D., at page 535). (2)

It is indeed unfortunate that the success of

otherwise of the farming industry should depend so

largely/...

X parte Bellingan's EZxecutors, 1936 C.P.D., 515,
™

1) & P.D, 5
2) Est, Issroff vs, Issroff N.,0. 1948 5.,D0.,L.D. 417.



largely upon the vicissitudes cf nature and upon
many uncertain and often unpredictable economic
factors. No wonder then that society has found
it necessary, as a measure of self preservation,
to afford protection to this industry.

Legeal protection to the farming industry :

Protection in the field of economics has,
of necessity, had to be accomplished by legal means.
Regulatory boards have been established by statute
for the efficient (and sometimes inefficient) con-
trol of marketing and distribution of agricultural
products. In other spheres of law, too, many pri-
vileges are enjcyed by the farming industry which
could not reasonably be extended to other industries.
These aspects will be considered later in greater
detail.

Scope of investigation

In subsequent chapters reference will be
made to the particular common law concepts of

parate e Xxecut ie, insolvency, lease,

suretyship, pledge, lien, possession and ownership.
The relative agricultural legislation affecting these
conceprts will be examined in the light of the rules
relating to the interpretation of statutes. The ex-
tent te which the legislation has affected those con-

cepts will be gauged and from such study will be

deduced/...



deduced the reasons for the promulgation of the
legislation, the object sought to be achieved
hereby, and whether or not that object is being

achieved.



CHAPTER IT.

THE CONCEPT OF PARATE EXECUTIE IN
RELATION TO THE LAND BANK ACT, 1944

Contents:

(ACT NO. 13 OF 1944) AS AMENDED.

What is parate executie; position under

early Roman law; contractus fiduclae;

position at the time of Justinian; pignus;

actlo quasi-Serviana; hypotheca; the right

to sell under Roman law; position under

Roman Dutch law; Voet; - Groenewegen; Matthaeus;
Grotius; Van ILeeuwen; Merula; Huber; Van
der Keessel; Pothier; Bynkershoek; Van der
Linden; case law; position in Transvaal,
Orange Free State and Natal; I1immovables;
movables; statutory provisions; parate
executie under Land Bank Act; position under
insolvency; solvent spouses; competent
courts; effect of Farmers' Assistance Act;

due notice of sale, liability for improvements;
Moratorium Acts; methods of attachment;
transfer 1in absence of title deeds; disposal
of surplus proceeds of sale; limitation of
bank's rights; charge loans; rights against
co-operative organisations; seizure of pro-

perty hypothecated to third parties; sale of

movables/...



movables before immovables; strict inter-
pretation to be given; amendments to the
Land Bank Act; Parllamentary debates;
reasons for legislation. number of sales

by the bank; summary and conclusions.

Parate Executie:

The right of parate executdie

may perhaps best be described as the right conferred

by agreement or by operation of law or by custom on a
pledgee or mortgagee enabling him to sell the hypothe-
cated property, without judicial process, on default of
the pledgor or mortgagor, as the case may be.

We are here concerned with two opposing and
contending principles of law.

On the one hand there should be the utmost
freedom of contract. A man should be held to his word
and should not be heard to complain if the other party
holds him to his bargain.

On the other hand, no-one should be allowed
to take the law into his own hands. This is based on
grounds of public policy and in protection of a debtor.
Creditors should seek the aid of the courts which
soclety has established and which it maintains. (1)

The/...

(1) Nino Bonino vs. de Lange, 1906, T.S.



The history of the principle of parate
executie reflects the struggle between these two
tendencies.

Positlion under early Roman law :

Under early Roman law, a debt due by the

debtor to a creditor could be secured by a contractus

fiduciae whereby property given as security by the
debtor was actually transferred to the creditor on

the condition that it had to be re-transferred back

to the debtor, if the debt was paid on or before due
date. The creditor meanwhile became owner of the
property, having the right to sell, bequeath or other-
wise dispose of 1it, the debtor having only a personal
right for return of the property if thus conveyed away

by the creditor. This right was embraced in the

actio fiduclae directa, a bonae fideil action. The

debtor, therefore, lost his property if the creditor
had already disposed of 1it.

To agree that the creditor should not have
the right to sell was ineffective, as the full pro-
perty in the thing so pledged had been made over to

the creditor by mancipatio or in jure cessio.

Position at the time of Justinian :

The contractus fiduciae had become obsolete

long vefore the time of Justinian and in its place and

in/...
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constitute security for rentals. By the actilo

guasi-serviana or hypothecaria thils principle was

extended to all cases where a debtor and a cre-
ditor had agreed that certain property would
constitute the security, although possession
thereof had not been given to the creditor. By
this informal agreement of hypotheca without de-
livery of possession, the creditor obtained a
real right - a right in rem.

The difference between the forms of
pignus and hypotheca thus lay in the fact that
for the former, possession was required whereas

no possession was needed for the latter form of

The right to sell under Roman law :

Where the debtor consented at the time
of' a hypothecation or even afterwards to a sale
by the creditor, or where they were silent as to
sucnh a sale taking place, the creditor had the
right to sell, but the position was different
where there existed a specific agreement that

there should be no such sale, as is evident below.

T/ « « «
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extended to all cases where a debtor and a cre-
ditor had agreed that certain property would
constitute the security, although possession
thereof had not been given to the creditor. By
this informal agreement of hypotheca without de-
livery of possession, the creditor obtained a
real right - a right in rem.

The difference between the forms of
pignus and hypotheca thus lay in the fact that
for the former, possession was required whereas
no possession was needed for the latter form of
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The right to sell under Roman law :

Where the debtor consented at the time
of a hypothecation or even afterwards to a sale
by the creditor, or where they were silent as to
such a sale taking place, the creditor had the
right to sell, but the position was different
wnere there existed a specific agreement that

there should be no such sale, as is evident below.

In/...
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10.

In the Digest (1) it is stated :-

If the parties have come to an agreement as to
the sale of the thing pledged, either at the
first or subsequently, then not only is a sale
valid, but the purchaser at once becomes owner
of the thing. However, even where there has
peen no agreement made about the sale of what

is pledged, still the law in force is that a
sale 1s allowable, provided there 1s no agree-
ment that it should not be allowable; but, if
it was agreed that there should be no sale, then,
if the creditor sells, he is liable to an action
for theft, unless the debtor was three times
called upon to pay, and he did not do it.

This is the rule, whether the agreement was that
there should be no sale at all, or something has
been done in breach of the terms agreed to,

either in reference to the amount, or a condition,
or the place of sale.

Should it be agreed that you are to be at liberty
to sell the land which is pledged with you, still
it does not follow that you can be compelled to
sell, even though the person who gave you the
pledge (Qqui pignus dederit)is
insolvent, because the assurance 1n question was
given for your own sake. However, Atilicinus
holds that on special cause shown the creditor
can be compelled to sell; suppose, he says, the
amount owed is much less than the value of the
thing pledged, and the latter can be sold just
now for more than it would fetch later on. Still,
the better rule would be that the person who gave
the pledge should be able to sell it, and pay the
debt when he has received the purchase money, it
being understood that the creditor is compellable
to allow the property pledged to be inspected, if
it 1s movable, provided the debtor gives him a
sufficient undertaking to save him harmless; the
fact is that it would amount to cruelty that a
creditor should be compelled to sell against his
will,

Justinian/...

D. XIII. 7. 4, 5 and 6 (Monro's translation).




1].‘.

Justinian by his constitution, permitted
the parties to fix the time, place and manner of sale
at their pleasurs. If there was no such special
agreement, then the provisions of his constitution
were to take effect, namely, that the thing might be
scld after two years had elapsed from the time the
creditor had given the debtor notice to pay. If no
purchaser could be found, the creditor could petition
the emperor, after the lapse of a further period of
two years, to be declared the owner and the debtor had
a further period of two years thereafter within which
he might redeem the pledge.

Position under Roman Dutch law :

So much for the Roman law. The Roman Dutch
law on the subject is not by any means as consistent.
Voet states (1) :-

Now, although in our law par a t e e x e cut ie
without any form of legal action, has, on account of
public utility, been adopted in various respects, for
instance in regard to taxes and money payments due to
the treasury, for the expenses necessary for the re-
pair of dykes, roads, mills and the like, in regard
to the lighter fines for not promptly repairing
country roads, anc the like (van Leeuwen, cens. for.,
rt.2, bk.l, ¢ch.33, num.32 and sqq.; Holl. Cons.,

pt. 3, vol.l, consil. 122; Papagaey of van Alrhen,
pt.1l, tit. 32 in princ.); and although in other
places documents are in use which contain agreements
for parate e Xxe cutie, commonly styled
uarentigilata, so that a previous action

02

1 A

(1) Voet. 42. 1. 48. (Krause's translation)




12.

at law is not necessary at all, but a writ of exe-
cution is simply taken out without more ado, as

is certain from what is stated by Joh. van Sande
(decis. Frisic., bk. 1, tit.1l2, defin. 3; Merula,
prax., bk.4, tit.100, ch.1l); nevertheless with us
it is not permitted to anyone to acquire for him-
self this right of parate executie
by agreement (Appendix desisionum post Holl. Cons.,
pt.3, vol.1l, p.16 in the middle). In the place
thereof a clause consenting to judgment and volun-
tary condemnation is rightly, according to our law,
inserted in documents; the effect of which is

that the defendant, who is in default after one
citation, is condemned, and suffers execution as
the result thereof, just as if he had been con-
demned in a formal law sult, after a full hearing
of the case (Instruct. Curiae Holl. art. 118).

And this is in conformity with the Roman Civil

law (D.42.1.26; D.10.3.21; see Voet, 4.8.31.)

Voet again states (1) :-

But whatever method or practice for the sale of a
pledge has been introduced by municipal law or old
established usage must be observed, and it cannot
be departed from by private agreements of creditors
and debtors, nor can the rule be altered. Conse-
quently, if 1t has been agreed that the creditor
may sell the pledge without judicial process
(fautoritate privata)nevertheless
this can only be lawfully done by a sale by public
auction under a decree of the judge, whenever either
the debteor refuses tc allow the sale to be made,
privately according toc agreement, or it concerns
other hypothecary creditors that no such sale shall
be made. In fact, such creditors would not be
deprived of their legal rights by a private sale,
but either the sale would be invalid or the buyer
would acquire the property subject to its legal
burden.

Groenewegen states (2), inter alia, that by
the custcm then prevailing, private alienations of
pledged property have fallen into disuse.

Matthaeus/...

(L) V. 20.5.86.
(2) Ad. J. 2.8.1.




13.

Matthaeus states (1) - "By our laws such

an agreement is of no effect”.

Among writers who also declare an agreement

for parate executie to be invalid are found - Grotius

(2), Van Lesuwen (3) and Merula (4).
Among the later jurlsts who affirm the

validity of such an agreement for parate executie are

such prominent writers as Huber (5) and Van der Keessel
(8) who states -
Although a creditor cannot without the authority
of a judge sell property mortgaged to him, whether
generally or specially, yet there is nothing to
prevent his legally selling a pledge delivered

to him, where it was originally stipulated that
he might sell it.

Van der Keessel (7) states, too, that a
stipulation permitting parate execution is'not, ac-
cording to Bynkershoek (Q.J.Priv. 2. 13), invalid.

Van der Linden (8) states, inter alia,
however, that it 1s most prudent before proceeding to
the sale to obtain the sanction of the court -

Tot her verkoopen van roerende goederen, tot pand

ter minne gegeven (waar onder men ook gemeene
Lands Obligatien rekenen kan - v.d. Keessel,

Thes. 480/...

{l? De Auct. 1. 3. 11l. (5) Heed. Rechts. 2.48.13.
(2) Inleydinge 2. 48. 41. (6) Thes. 439 (Lorenz's
(3) Het Roomsch Hollandsch translation).

Recht. &« 8+ 5. (7) Thes. 480.
) Manisr van Procederen (8) Inst. 1. 12. 5.
4, 100. 1. 10.

i




14.

Thes. 480), 1s almede een vonnis van den Rechter
noodig (Grotius, Inleydinge 4. 48. 41), - ten

dien opzichte 1is egter de schuldeischer meestal
gewoon, om bij de Beleeningsacten te bedingen,

dat hij, bij wanbetaling, tot den verkoop van

het beleende gevolmagtigd zijn zal. Schoon

dit beding naar regten bestaanbaar is (D.13.7.4.),
handelt men egter in dit geval voorzigtigst, om,
alvorens tot den verkoop over te gaan, daar toe
auctorisatlie van den Rechter te verzoeken.

In conclusion it is evident that the earlier
riters on the laws of Holland favour the view that an

agreement for parate executie is invalid, for instance,

Grotius, Van ILeeuwen, Merula, Groenewegen, Van Alphen,
Voet, Matthaeus, Lijbrecht and Kersteman.

The later writers, however, declare such an
agreement to be valid, such as Bynkershoek, Van der
Keessel, Van der Linden, Decker and Van Zutphen. Van
der Keessel, furthermore, limits this right to movables,
as quoted supra.

It is submitted that the weight of authority

is against upholding an agreement for parate executie

as far as Roman Dutch law is concerned. Sir J.W.
Wessels (1) is, however, of the opinion that the ques-

tion still belongs to the jus controversum.

Case Law

As to our own South African law where the
partles have expressly agreed that the mortgagee or

pledgee/...

(1) History of Roman Dutch law.




pledgee may availl himself of parate executle there

have been widely differing opinlons.
As early as 1893, De Villiers C.J. had
stated (1) -
Such a thing as a mortgagee taking possession
of the mortgaged proverty for the purpose of
selling it is wholly unknown to our law and
practice, even as between the mortgagee and
the mortgagor himself. The mortgagee can only
realise his security by order of the Court and
through the medium of the Sheriff or other of-
ficer of the Court.
On the other hand it was subsequently held
to have besn the established practice in the Orange
Free State, Transvaal and Natal, at any rate, to up-

hold the principle of parate executie and to recognise

the pledgeefs and the mortgagee's rights in that
respect. (2)

In Natal, these previous decisions were ap-
varently overlooked in a later case (3) which was
decided to the contrary.

In the Transvaal it was later held (4) that
where there existed a prior agreement of parate
executle and the mortgagor subsequently objected to a

sale without recourse to Court, a judgment would be

required/...
(1) Whinney N.O. vs. Gardner N.O. 1893. 10.3.C. 341.
(2) Van Wijk's Executor vs. Joubert. 1897. 0.R. 360;
HDvans Estate vs. S.A. Breweries Ltd. 1901. N.L.R.22.
(3) Gundelfinger vs. Drake & Co. 1906. N.L.R. 27.
(4) John vs. Trimble. 1902. T.H. 146.




16,

required 1f the cilrcumstances were such as to be
prejudicial to any other mortgage creditors,

Immovables.

Although the trend of earlier decisions
pointed to the conclusion that an agreement for

parate executie was valid in South Africa, it is

submitted that the weight of later authority is
against upholding such an agreement =s far as im-
movable property is concerned. Later decisions
support this view (1) notwithstanding the fact that
in Natal the court will authorise a mortgegee to
sell by public auction on approved terms. (2)
Movables.

An agreement of parate executie is ap-

varently valid in the case of movables, As far
back as 1886 Sir J.C. Kotze in his translation of
Van Leeuwen's Commentaries stated in a note =

It is possible that in South Africa the courts
of law mey sanction a private sale by a creditor
of a chattel, e.g. a watch or a horse given in
pledge, where such has been agreed uvon ; but,
they will not favour such 2 practice and will
certainly not extend it to immovable property

or movable property of considerable value,

In/eee

(1) John vs. Trimble 1902, T.H. 146; Israel vs.
Solomon 1910, T.P.D. 1186; Douglas vs.
Douglas % Parkins 1920. G,W,L. 117.

(2) Paruk vs., Glendale Estate Co. 1924, N.P.,D.;
Benson vs, Hirschhorn 1936, N.P.D., 277.
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In the Cape Province (1) it was held that

agreement of parate executie was valid in respect

movables delivered to a pledgee, but the pledgor
always free to seek the protection of the Court,
he can show that the pledgee has effected the sale
a manner prejudicial to his rights.

Tt is also the established custom for banks

sell shares pledged to them in security for over-

drafts where clients have previously agreed to their

doing so. In this way, property worth thousands of

pounds is sold almost dailly.

Reference may finally be made to a fairly

recent case (2) in which Ogilvie Thompscn A.J. is

reported to have stated :-

In the absence of an express agreement for parate
executie, a pledgee is not under our law entitled
to sell the pledged property without prior re-
course to the Court (Cape of Good Hope Bank vs.
Melle 10 S.C. 280), and the Roman Dutch authorities
cited by Wille, "Mortgage and Pledge".

It is very evident that our law in regard

to parate executie 1is in need of clarification by an

authoritative decisicn by the Appellate Division of

the Supreme Court, but until such a decision is given,

it/...

Osry vs. Hirsch Loubser & Co. 1922. C.P.D. 547.
Mercantile Bank of India Ltd. & ano. vs. Davis
1947. S.A.L.R. 723.
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it is submitted that the weight of authority is

against upholding an agreement for parate executie

as far as immovable property 1s concerned. That
the legislature has deemed it necessary to make

special statutory provision to authorise the exercise

of parate executie in certain circumstances, supports

that view. As far as movable property 1s concerned,
the better view indicates that an agreement for

parate executie is valid in our South African law.

Statutory Provisions:

Various statutory provisions have been en-
acted from time to time which have some bearing on
this particular concept and are of passing interest.

By Section 81 of Transvaal Ordinance 32 of

1902, for instance, hotelkeepers can sell out of hand

property deposited with them in security for debt of
board and lodging.
By Transvaal Ordinance 1% of 1894 pawnbrokers

are permitted to sell out of hand articles not redeemed.

Section 22 of Act 22 of 1916 also empowers

the Railway Administration to sell out of hand, goods

on which it has a pledge for freight expenses.
Section 83 of the Insolvency Act No. 24 of
1938, furthermore, entitles a trustee of an insolvent

e

»

tate, in certain prescribed circumstances, to take

possession/...
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possession of and realise property pledged to another.
The pledgee's common law rights have thus been taken
away.

Land Bank Act, 1944 (No. 13 of 1944) as amended :

0f much greater consequence are the drastic
powsrs conferred upon the Land Bank by section 55 of
the Land Bank Act No. 13 of 1944, which 1s a consoli-
dation of all previous Land Bank legislation.

This institution was established in October,
1912, to assist the development of the agricultural
industry in the Union, inter alia, by granting loans
to farmers and to certain agricultural organisations. (1)

Loans to farmers take the form of mortgage
advances secured by first mortgage bonds (2) and the
form of charge loans for the purpose of erecting fen-
cing, obtaining a supply of water, constructing dipping
tanks and silos. (3)

It is in section 55 of the Act, No. 13 of 1944,
(formerly section 37 of Act No. 18 of 1912, as amended)

in which are found the bank's rights of parate executie

as far as concerns individual farmer debtors. This
section reads as follows :-

B8 (1)F xns

Semr

Section 21 of Act 13 of 1944,
Section 24 of Act 13 of 1944.
Sections 27, 28, 29 and 30 of Act 13 of 1944.

e~
[€X IR AV
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at any time any sum of money, whether
principal or interest, due in respect of
any advance made by the bank, be unpaid;
or

in the opinion of the board, any such ad-
vance has not been applied for the pur-
poses for which it was made or has not
been carefully and economically expended;
or

the debtor become insolvent, or be sen-
tenced to imprisonment without the option
of a fine, or assign his estate; or

the security for the advance be declared

executable by order of a competent court

or be attached in pursuance of a judgment
of any such court; or

the debtor being deceased, his estate is
about to be administered under the provi-
sions of sub-section (Z) of section forty-
eight of the Administration of Estates Act,
1913 (Act No. 24 of 1913), or has been
sequestrated as insolvent; or

a notice has been published with reference
to the debtor under sub-section (1) of
section ten of the Farmers' Assistance Act,
1935 (Act No. 48 of 1935); or

the debtor, being a co-operative society,
has been placed in liquidation or has, in
the opinion of the board, ceased to carry
on business, or the period of its estab-

lishment, if any, has expired; or

there be a breach of any other condition of
the advance; or

the advance be not applied within such time
as the board may consider reasonable to the
purpose for which it was made,

rd may proceed as in sub-section (2) pre-

()} «se
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(2} Whenever any circumstance mentioned in
sub-section (1) arises, the board may -

(a) refuse to pay any portion of the advance
which has been approved, but not yet
paid;

(b} after demand by registered letter, ad-
dressed to the address of the debtor
stated iIn the form of application for
the advance, has been made for the re-
payment of the advance, and, if the land
or other security 1s mortgaged to any
person other than the bank, after due
notice to the mortgagee, and without
recourse to a court of law, enter upon
and take possession of and sell by public
auction, through an auctioneer or a sheriff
or his deputy, whether or not such sheriff
or deputy is a licensed auctioneer, the
whole or any part of the security for the
advance, upon such conditions as appear
under all the circumstances to be just:
Provided that -

(i) if the default be only in respect
of the circumstances mentioned in
paragraph (a) of sub-section (1),
such seizure and the sale shall not
take place until after the expiration
of three months from the date on
which payment was due of the sum of
money in respect of which the default
has occurred;

(i1) in the circumstances mentioned in
paragraph (c)}, (d), (e) or (f) of
sub-section (1), the board may so
enter upon and take possession of
and sell the whole or any part of
such security as soon after the
debtor's estate has been finally
sequestrated or assigned, or the
debtor has been sentenced, or the
property has been declared executable
or attached, or the debtor's estate
is being administered under the pro-
visions of sub-section (3} of section
forty-eight of the said Administration

of/...
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of Estates Act, 1913, or a notice
has been published with reference
to the debtor under sub-section (1)
of section ten of the said Farmers'
Assistance Act, 1955, as the board
may deem expedient;

(¢) transfer such land or other security to
the purchaser and give a good and valid
title thereto, notwithstanding that it
may then by hypothecated or subject to
a2 1llen or charge in favour of some other
person, and without production to the
registrar of deeds of the title-deeds,
provided it 1is certified that the board
has been unable to obtain the same; and

(d) make an advance under the provisions of
this Act, on such conditions as 1t may
deem fit, to the purchaser of such land
or other security, for the purpose of
defraying the whole or part of the pur-
chase price, notwithstanding that such
advance may exceed the limits prescribed
by section twenty-six:

Provided that no such sale shall teke place until
the expiry of at least fourteen days from the
date of a notice in the Gazette and in some news-
paper circulating in the district, stating the
date, hour and place, and the conditions of the
sale.

(3) No property mortgaged to the bank shall be
sold in execution by a messenger of the court,
or a sheriff, or the trustee of an insolvent es-
tate, or the assignee of an assigned estate, or
the executor administering the estate of a de-
ceased person under the provisions of sub-section
(3} of section forty-eight of the sald Administra-
tion of Estates Act, 1913, or a liquidator or
trustee elected or appointed under section fifteen
or sixteen of the said Farmers' Assistance Act,
1935, unless the bank agrees in writing to such
sale or has falled to sell such mortgaged pro-
rerty within six months after receipt of a notice
from the messenger, sheriff, trustee of the in-
sclvent estate, assignee, executor or liquidator,
or the trustee so appointed, as the case may be,

50/ s
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to the effect that the property mortgaged has
been attached, or that the estate of the debtor
has been finally sequestrated or assigned or

is being administered under the aforesaid pro-
viglons of the Administration of Estates Act,
1913, or that a notice with reference to the
debtor has been published under sub-section

(1) of section ten of the said Farmers' Assis-
tance Act, 1935.

By virtue of the provisions of section 50

of the Act, the conditions set out in the Second

i

Schedule to the Act, are implied in every mortgage

>

bond passed tc secure an advance made by the bank.
Among these conditions so implied in each bond, are:-

(6) That the power of sale and incidental
powers in that behalf conferred upon the bank
under the Land Bank Act, 1944, or any amendment
thereof, shall be implied herein and that they
may be exercised if and whenever the mortgagor
makes default in the full and punctual payment
of any instalment of interest or principal in
accordance with the respective conditions for
payment thereof herein contained, or if and
whenever the mortgagor makes default in the
faithful observance and performance of any
other condition on his part herein contained
or implied.

(7) That if and whenever the mortgagor makes
any such default as In the past preceding con-
dition mentioned, it shall be lawful for the
cank to call up and compel payment of all prin-
cipal, interest and other moneys for the time

.

being owing under this security, notwithstanding

o

that the time or times hereinbeofre appointed
for the payment thereof, respectively, may not
have arrived.

Positil

on under Insolvency.

Thess rights may be exercised even after the

mortgagor's insolvency, as section 90 of the Insolvency

Act/...
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Act No. 24 of 1936, as amended, provides :-

The provisions of this Act shall not affect
the provisions of any other law which confer
powers and 1impose duties upon the Land and
Agricultural Bank of South Africa ... in rela-
tion to any property belonging to an insolvent
estate.

In considering detalls of the above legis-
lation an interesting point emerges from the provisions
of section 55 (1) (¢) of the Land Bank Act No. 13 of
1944, as quoted above. This sub-section empowers the
bank to exercise its powers of parate executie "if the
debtor become insolvent”.

Wnat of the positlon where the spouse of a
Land Bank debtor to whom the debtor 1s married out of
community of property, becomes insolvent. The bonded

w falls into the

therefrom by the trustee in terms of section 21 o

Insoclvency Act No. 24

When suc

“ e

S

03

position is clear, as

is only provisionally
releass.
If, h

wever,

bt

e

ed, then the quest

an in law exercise it
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Ioe
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resp

the solvent spouse, who is the bank's debtor,

insolvent estate until released

el
4

the

1656.

of

h property has been released the

also while the burdened property

vested in the trustee pending

the Bank's security is not re-
ion arises as to whether the bank

s rights of parate executie in

ct of the particular property which then forms
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art of the insolvent estate of a person who is not

o]

the bank's debtor. In other words, can the insolvent

estate be deemed to have become the bank's debtor by

7

a process of statutory substitution effected under the

provisions of the Insolvency Act?

The Land Bank Act speaks only of the "debtor"

becoming insolvent and omits any reference to his or

fiad

ner "spouse". A presumption exists to the effect that,
unless the contrary is clear, a statute must be inter-
preted so as to impose the least possible burden on the
perscn affected so as not to take away nor encroach on
his rights. (1)

However, the trustee in the insolvent estate
in taking over the property of the solvent spouse (the
bank's debtor) must assume not only beneflits but also
all the encumbrances attaching to the property, namsely,
its bond. It is a condition of the bond of the solvent
spouse that the bank may exerclse its right of parate
executie in given circumstances and thus the insolvent
estate would also be bound thereby.

It may also be argued with some weight that,
in declaring the insoclvency of the debtor as a ground
for summary recovery by the bank, the legislature was

not/...

(1) Princlval Immigration Officer vs. Bhula 1931. A.D.
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not so much concerned with the status of the debtor,
but rather with the fact that the encumbered property
was likely to be subjected to administration in insol-
vency involving costs.

Finally, the provisions of the Insolvency

Act are general, while those of the Land Bank Act are
special "generalia specialibus non derogant".

Tt is a paramount and golden rule of inter-
rretation of statubes that regard must be had to the
intention of the legislature as a whole, which must

be gleaned ex visceribus actus. (1). The sounder

i

view appears, therefore, to be that where the property
of the solvent spouse finally vests iIn the insolvent
estate, then the evil contemplated in section 55 of

the Land Bank Act arises because, in relation to the

Q

mortgaged property itself, the incidents of insolvency
intervene and the bank may, as a consequence, use its

powers of parate executie.

Competent Courts.

Section 55 (1) (d) speaks of the security

for the advance beling declared executable by order of

a competent court or being attached in pursuance of a

Judgment of any such court. As a matter of interest

the/...

(1) Farrars!' Tst. vs. Commissioner of Inland Resvenue
1926. T.P.D.
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the competent court herein referred to, has been held

to include a magistrate's court and is not restricted
to a supreme court only, as was originally considered
to be the case. (1)

P n lation to the Farmers' Assistance Act,
193% (Act Nc. 48 of 1933).

sction 55 (1) (f) provides that the bank

S
may exercise 1its rights of parate executie whenever a

notice has been published with reference to its debtor,
under subdb=section (1) of section ten of the Farmers'
Assistance Act No. 43 of 19235.

This Act, which will be examined more fully

|

later on, provides briefly for calling of a meeting of
a farmer's creditors in certain circumstances for the

purpose of arriving at a solution of his difficulties

O
H

effecting a possible compromise in respect of his

4

debts under section 12 of that Act. Provision is also
made under section 16 of that Act for the farmer's es-
tate to be administered as insolvent.

By reason of the fact that the Land Bank Act
is later in time, the provisions of section 55 (1) (f)
would override the provisions of the earlier 1935

.

Farmers' Assistance Act, in so far as there is any

Inconsistency between these statutes.

%/...
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Pienaar 1842. 0.P.D.
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Tt appears therefore that the Land Bank

does not lose its rights of parate executie by ab-

taining from taking part in any proceedings under

n

the Farmers' Assistance Act.
On the contrary, it 1s the very existence
of the cilrcumstances as envisaged by the latter Act

which gives rise to the bank's right of parate executie.

b=

t is submitted, too, that a compromise to
which the bank 1s not a party, would also not affect
the bank'!'s rights. Zven where the bank takes no steps
at all and remains silent, such inactivity would not
then amount to a tacit consent as there 1s no duty upon
the bank to speak.

Rega

)

d being had to the aforegoing provisions
relating to solvent spouses of insolvent persons, it is
submitted furthermore, that, by analogy, where the
bank's debtor is the solvent spouse of a person, mar-
risd out of community of property, and the latter's
estate is being administered under section 16 of the
Farmers' Assistance Act No. 48 of 1935 as insolvent,

then the bank's rights of parate executie under section

55 of its own Act would also arise.

Due Notice of Sale.

Before proceeding with a sale, the bank must
publish details thereof in the Government Gazette and

 £19 A
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in a newspaper circulating in the district in which
the property is situated.

Such a Gazette notice would normally con-
stitute notice to the world, but it is submitted that
the bank with its special rights should not be allowed

to ride rough-shod over the rights of interested third

ot

arties such as fldei-commissaries and usufructuaries.

o]

Special notice should be given to such parties, if at

(¢]

all legally possible, as the courts may possibly in-
sist on their being given ample opportunity of protec-
ting thelr rights independent of the hurly-burly of a

public auction. {1}

Liablility for Improvements.

The bank, in the exercise of its drastic
powers, would also be well advised to protect itself'
by announcing at the sale that it has no knowledge of
any clalms 1n respect of improvements or liens by
others over burdened property for fencing, piping,

etc. supplied. In the case of an ordinary sale in

o

xecutlon following a judgment, such other interested
parties would have had an opportunity of putting for-
ward their claims, but not where the bank steps in and
sells without recourse to a court of law.

Moratorium Acts/...

(1) Fick vs. Fourie. 1934. "E.D.L.D. 152; Land Bank
vs. Schoeman. 1942. T.P.D.
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Moratorium Acts

Upon the happening of any of the events
specified in section 55 (1) (a) to (i), the bank may,
after completing the prescribed formalities, "without

recourse to a court of law, enter upon and take pos-

session of" the security. This right of parate

exescutie does not appear to be a "civil legal remedy"

for the purposes of the Moratorium Acts which prevent
the exercise of "all civil legal remedies whatsoever,"
during times of war.

Although the general tendency is to interpret
the latter phrase extensively, so as to prevent a per-
son on active service being worried with legal pro-

ceedings (1) the bank's rights of parate executie are

more in the nature of "self-help", as was held to be

the case where a landlord detains invecta et illata

under his lien. (2)

Although sale by the bank has some of the
attributes of a judicial sale it is certainly not a
judicial sale. It is submitted, therefore, that the

bank's rights of parate executie are not hit by the

Moratorium Acts.

Methods/...

s

(1) Lloyd vs. Horn. 1915. C.P.D. 136.
(2) Olivier and Havenga vs. Moyes. 1916. 0.P.D.
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Methods of attachment :

Although the Act, as such, does not specify
the manner in which the bank is to enter upon and take
possession of the security, the bank should certainly
attach immovable property by means of a notice to all
interested parties, including the Registrar of Deeds.
The bank 1s not required to follow the formal procedure
of a sheriff or messenger of the court in making an
attachment, but would be strongly advised to follow
such procedure as closely as possible so as to make
its attachment effective. For instance, movables
ought to be physically attached and be placed under
control of the bank. The power to enter and take
possession exists so as to enable the sale by public
auction to be effectively carried out and to legalise
what would otherwise be an act of trespass on the part
of the bank.

Transfer 1in absence of Title Deeds :

After having sold the attached security,
section 55 (2) (c) provides that where the board of
the bank is unable to obtain the relative title deeds,
the board may transfer the land or other security to
the purchaser and give him a valid title thereto not-

withstanding that the land or other security may be

hypothecated or be subject to a lien or charge in

favour of some other person.
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This is indeed a drastic provision. Where
rates are owing to a rating body, that body can

usually prevent transfer of fixed property until the

bed

rates are liguidated in full. It seems, however,
that the bank can override any such restraint against
transfer in terms of the provisions of section 55 (2)
(c¢) of its Act.

Disposal of Surplus Proceeds of Sale :

The Act, in section 56, specifically names
the parties to whom surplus proceeds of sale must be
paid. Rating authorities are not mentioned therein.
It could hardly have been the intention of the legis-
lature to prefer the debtor or his creditors to a
rating body, as far as surplus proceeds of the sale
are concerned. It would seem advisable, therefore,

N

to clarify this matter by an amendment to the Act

wnereby rating authorities would be afforded a pre-

)

erence over the surplus proceeds thus implementing

ot

he

(U]
}.Jo

r present statutory powers under which the trans-
fer of property 1s prohibited until rates have been
raic.

On the topic of the disposal of surplus pro-
ceeds of a sale, secticn 56 of the Act specifically
mentions payment being made to a sheriff, but excludes

mention of a messenger of the court. In view of the

decision/...



decision as to what constitutes a competent court

envisaged in the Act (1) a further legislative amend-

this section is required to clarify the posi-

o

ment b
tion where a sale takes place by reason of a messenger's

attachment and surplus proceeds result. To whom must

Limitation of the Bank's Rights :

Section 55 (3) of the Act prevents a messen-

ger, sheriff, trustee, assignee, executor and a liqui-
dator from selling property bonded to the bank, for

six months after serving a notice of attachment on the

bank, unless the bank agrees in writing to a sale.
This sub-section was apparently enacted so

as to give the bank an oppnrrtunity of rehabilitating

its debtor and thus avoid taking the ultimate step of

selling. If the bank has failed to sell within that

It may be contended that the bank should be

held automatically to have lost for all time 1ts right

ol' parate executie after the lapse of six months from

P Suly

the date of receipt of the notice of attachment men-

1]

5
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e
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(1) Daniels vs. Smit and Pienaar, supra.
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In support of such a contenvion, may be ad-

vanced the argument that the right of parate executie

is a special one which makes inroads into accepted
common law principles and should therefore be restric-
tively interpreted. There is also a rebuttable pre-

19

ion in law that a statute does not intend to

O

9]
=

e
ct

alter the common law more than is necessary. (1) A
statute should, therefore, be interpreted so as to
conform to existing law as far as possible, unless,

s plainly intended. It would

[

of course, the contrary
not be out of ovlace to relterate here that our common

law is not always clear on the matter of parate executie.

Van den Heever, J. is reported to have stated:- (2)

The bank, as a creditor, is favoured above the
general concourse of a debtor's creditors and
it is entitled to its pound of flesh but not
to one drop of blood in addition.

4

he learned judge then refers to the -

f

=

(O N

Code 2.5.39 :

0o
e
0]

Fle

s licentiam habent his quae pro
ntroducta sunt renunciare;

and to the

Digest 4.4.41 : Unicuigue licet contemnere haec,
guae pro se introducta sunt;

drawing the conclusion therefrom that the Land Bank must

be taken to have lost its privileges through remissness
IS . s
(1) Johannesburg Municipality vs. Cohen's Trustses. 1909.

o~
e e

L
(2) Daniels vs. Smit and Pienaar, suvra.
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in not selling within the period of six months en-

saged in section 55 (3) of the Act.

e

o

v
With due deference to the learned judge,
it 1s submitted that the legislature did not intend

the bank to lcse its special powers of parate executie

for all time in relation to its security, if 1t failed
to 2xercise those powers within the prescribed period.
It is one of the prime rules of interpreta-
tion that where the words of a statute are plain, they
must be given their literal, simple meaning without im-

porting any other words unless from the intention of

]

tre legislature it is quite clear, manifestum, that the

iiteral meaning may be departed from (1).

The view which seems to be more consistent
with the wording of the Act 1s that the bank loses its
privilege (cther than by consent) only when two factors

1

are present, namely, the six months' time period must
nave elapsed and the judgment creditor, trustee, exe-
cuter, etc. as the case may be, must have taken steps
to sell.

Where, therefore, such creditor, trustes,
executor, etc., never takes any action to sell and

remains dormant, then it seems that the bank's rights

of/...

(1) Dadoo Ltd. and oths. vs. Krugersdorp Municipal
Council. 1920. A.D.
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f parate executie remain in force until such time

Gl

as action is taken by such judgment creditor or other
party, as the case may be.

Section 55 (3) is addressed to the judgment
creditor, trustee, etc., and nowhere in the whole Act
can a2 reference be found to the automatic cessation of
-ights by the mere effluxion of time.

All that section 55 (3) does is to allow the
bank a preferent perlod in which to act, after the ex-
piry of which all parties are free to act, 1f they
want to, and the devil take the hindmost.  The bank
is, in any event, fully secured under its first mort-
gage bond even though an interested third party may

%

+ <7
v

e

execute against the secur

e
.

The ratlo for the judgment in Danielt!s case,
supra, was obviously the fact that the judgment credi-
tor had then in fact applied to ha&e the security sold
and by such act had put an end to the bank's rights.
Had he never taken that action, it is submitted that
the bvank could of its own accord have seized and sold
the securlty.

Parate Executie and Charge Loans.

It is also very doubtful as to whether the

bank's rights of parate executie extend to the recovery

of so-called "charge" loans for fencing and the like,

which/...
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which are noted against the title deeds of the rela-
tive property under the provisions of section 3 of
Adct No., 20 of 1911 read in conjunction with the Land
Bank Act.

The noting of the charge against the title
deeds and the prohibition against transfer constitutes
the security - not the land itself- the nature of
such a prohibition being to constitute "something not
wholly in the nature of a lien or a hypothec, but sui

ceneris" per Curlewis J. (1) while the creation of a

charge corrzsponds to a legal hypothec.
The hypothec and prohibition against transfer
constitute passive remedies avalilable in a concursus

creditorum and are analagous in effect to a legal

hypothec or a jus retentionis.

Section 55 of the Land Bank Act contains
drastic remedies and it might well be straining the
language of it to include charge loans therein - as
it is a trite canon of construction that privileges

are to be interpreted restrictively - privilegia sunt

strictissimae interpretationis,

Position/...

(1) Cohen's Trustees vs, Johannesbhurg Municipality.
1909, T.H. at page 137.
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Pnsition of Co-operative Organisations to which loans
are granted :

The bank'!'s rights of parate executie certainly

do not end with the selling of the farm of an individual
farmer. Not by any means.
Loans may also be made by the bank to co-

socleties and companies, as defined in the

O
8]
(o)
3
W
o
o
<
i
)

Upon default, the bank may seize and sell a
co-operatlve soclety's burdened property in terms of
the Act, as dealt with above, but it may
also, either before or after such a sale, frame a plan
of contribution apportioning the debt among members. (2)
After publication of the plan in the Government

Gazette, the board may, under the provisions of section

|

—~

no
s

61 of the Act :-

. without recourse to any court of law,

e and sell through the sheriff or messenger
he case may be (as it is hereby authorised
so much of the property and effects of
o the defaulting persons, as may be neces-
to meet the llablllty of that person as
shown in the plan of contribution, together with
any costs that may be incurred by the bank in

connection with such seizure and sale.
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Sub-section/...

Sections 2 and 35, Act No. 13 of 1944.
Section 61 (1), Act No. 13 of 1944.
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Sub-section (7) of the same section 61
provides furthermore :-

(7) The board in having recourse to the
remedies provided by this section shall in
every case sell as aforesaid movable proverty
before selling Immovable property, and the
provisions of paragraph (c) of sub-section
(2) of section fifty-five shall apply to any
immovable proverty so sold.

Zut the plot thickens. The provisions of

§ e

section 92 {(1; and (2) provide, in addition :-
62. (1) In the event of the board deciding
to exXercise the remedies conferred upon it
by sections fifty-five and sixty-one, in
resrect of an advance made to a co- op erat¢ve
scociety, the board may, in addition to the

. (

saic¢ remedies, without recourse to a court
of law enter upon and take possession of and
sell by public auction, after advertisement,

the whole or any part of the assets of the
society even 1f they are ncot specially hy-
pothecated to the bank

<

[

b

(2} If any such assets are immovable
property, the provisiocns of paragraph (c) of
ub-section (2) of section fifty-five shall
e applicable thereto.

As section 55 of the Land Bank Act does not
irclude a reference to co-operative companies, recourse
must be had to section 63 for the bank's special reme-~
dies for the recovery of loans granted tc companies in
contradistinction to socleties.

Here again we find similar drastic remedies
avallable to the bank.

In these instances, upon default of the com-

pany or upon the happening of other prescribed events -

63, (1)/’...
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63. (1) ..... the board may, after giving
seven days notice by registered letter, ad-
dressed to the secretary of the company at
the address recorded in the bank's books,
and after due notice to the mortgagees,
without recourse to a court of law, seize
and sell, either by public auctlon or by
private treaty, any or all of the company'

ass9ts which have been specially mo“tqaged
to the bank, seees

(2) If any person whose liability to
vay any subscribed but unpald capital or any
contingent llability attaching to shares, has
scerued in terms of the company's memorandum,
¥ any, and articles of association or regu-
laticons, falls, upon written demand being
made by the board, to pay such amount within
seven days after the date of the demand, the
board may, after notice to the mortgagees and
without recourse to a court of law, seize and
sell through the sheriff so much of the immo-
vable or movable property of such person as
may appear to be necessary toc make good the
amount incliuding the costs incurred by such
seizure and sale.

Sl’

i

(3) The board in having recourse to the
remedies provided by this section, shall, in
every case, sell as aforesaid movable Droggrty
before selllng immovable property, and the
vprovisions of paragraph (c) of sub-section (2)
of section f‘:Lfty -five and the proviso to that
sub=-section shall apply to any immovabkle pro-
verty so sold: Provided that, if any property
so sold is not specially hypothecated to the
bank, but 1s specially hypothecated to some
other person, or is subject in favour of some
other person to a hypothecation of a date
prior to any hypothecation in favour of the
bank, the board shall pay to such person the
proceeds of such sale (after deducting any
cests Incurred by the bank in connection there-
with) or so much thereof as may be owing to
that person under the deed of hypothecation.

4 !
These/...
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These powers of parate executie are indeed

very drastic and one wonders whether any one creditor
should have been armed with so many weapons.
For a creditor to be empowered to exercise

his rights of parate executle in respect of property

bonded to himself may perhaps be justified in very
special circumstances, but to allow him to seize and

sell, without recourse to a court of law, property not

bonded to him but which 1s specially hypothecated to

another, is quite forelgn to our accepted tenets of
common law.

Sale of Movables before Immovables.

Tt is noteworthy, too, that where the bank
has been given the power to execute against property
not hypothecated to it, it must sell movables before

o

selling immovables, vide sections 61 (7) and 63 (3) of
the Act.

lag this enacted as 1lip service to the or-
dinary common law and statutory procedure of usually
execulting acainst movables first, or can it be ascribed
to bad draftsmanship? What of the position where the
bank has bonded the irmmovable property of a co-operative
company in security for a loan granted to it?

When recovering under the provisions of sec-

tlon 63 of the Act, the bank is obliged by the section

17 S




42.

execuss movables first before excussing the immo-

AN

(]

vable property bonded to 1t as security! Surely

this position was not intended by the legislature.
Tt affords a creditor a certain security and then
compels him first to excuss something else.

Strict Intervretation.

It is obvious that the very strictest in-
terpretation will be given to these provisions by a
court, affording to the bank its exact pound of flesh

and not one drop of blood in addition - per Van den

quoted above, relating to the recovery of locans to
individual fermers, co-operative socleties and com-
s 1t 1s clear that section 55 of the Land Bank
(recovery of loans to individuals) is much more
comprehensive and exact in 1its wording than the provi-
sions relating to the recovery of co-operative debts.
Zxperience has apparently shown up defects
in section 55 which have been remedied from time to
time. In fact, amendments to that section have been

made on no less than four occasiocns, namely, by Act No.

f 1916, Act No. 36 of 1921, Act No. 32 of 1924 and

(O]
ey
&,
O

Act No. 58 of 1934 (all consolidated in Act No. 1& of

1944 ).

~

on/...
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On the other hand, the bank has had very
1ittle, if any, occasion to seize and sell co-operative
oroverty (1) with the result that obvious defects 1n
the legislation remain unaltered.

Although reference to Parliamentary debates
is not permissible in determining the intention of the
lecislature (2) a reading of the Assembly Debates of
the 22nd May, 1912, during the committee stage of the

Land Bank bill reveals that the bank was apparently

siven powers of parate executle for the following
reasons, namely :=-

(1} to enable the bank, by means of the threat
of seizing and selling within six months,
to bring pressure to bear upon the farmer-
debtor to pay his other judgment creditors
and thus to have them uplift their attach-
ments, thereby obviating an ultimate sale
and assisting in his rehabilitation;

{2) to save the farmer the cosis of levying of

executlion on a judgment of the court in the

normal way;

£.3 7 .

(

1
(2

) Land Bank Annual Reports from 1812.
) Mathiba vs. Moschke. 1920. A.D.
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(3) ultimately to safeguard the taxpayers' moneys
as State funds are voted to the bank by Par-
liament each year for loans to farmers.

Number of Sales by the Bank

A secrutiny of the bank's annual reports shows

0f the 103,078 bonds registered during the
tank's exlstence since 1912, the bank has had to seize
and ssll the security in 1,682 instances only, for the

following reasons :-

55|

eason Number of Sales:

A

Accumulated arrears and bad
financial position of debtors - 508

Debtors having given up farming
and having requested that their

farms be sold - 469
Debtors insolvent - 414
Tnsolvent deceassed estates - 156

Other judgment creditors'
attachments - 80

Debtors! estates administered

under the Farmers' Assistance Act - 55
TOTAL - 1682

This constitutes 1%% only of the 103,078
4 o) 2

gistered. (1)

)

bonds re

Summary/...

(1) Annual Report 1954.
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Summary and Conclusions.

Although under early Roman law the creditor
had the definite right to sell the security on default
of the debtor, the creditor, at the time of Justinian,
could only exercise such a right of sale without judi-
cial process, if the debtor had, at the time of the
hyoothecation or subsequsntly, agreed to such sale;
furthermore this right was not confined solely to
movables.

The welght of authcrity on Roman Dutch law,
cn the cther hand, is against the upholding of an

agreement for parate executie, but there is no doubt

that the princivle has come to be recognised as part
of our South African law, as far as movable property

concerned. In English law such a sale is lawful

[
1]

e

2
.

respect both of pawns or pledges and of mortgages. (1)
To sanction such a sale of immovable property,
the legislature has thus deemed 1t necessary to enact
spvecial legislation as in the case of the Land Bank.
Although the motive for such legislation may
well be laudable, as, for instance, the protection of
State moneys lent to the bank and the saving to the
debtor of the cost of legal process, it is submitted

bhak/ . . 4

(1) Halsbury's Laws of England, Vols. 21 & 22.
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+hat the wide powers so given are quite out of pro-
portion to the object sought to be achieved thereby.

The bank may only advance moneys tc a far-
mer against first mortgage of immovable property and
then only up to two-~thirds of the bank's valuation of
the security. (1) This in itself greatly minimises
the risk of loss. If the bank were a second bond-
holder one could more easily visualise circumstances
where gqulck action would be necessary to safeguard its
interests, e.g. where the margin of security was small
and the property was being neglected and was rapidly
deteriorating in valus.

It is submitted furthermore that in most of
the circumstances contemplated in section 55 (1) of
the Act, as 1n insolvency, attachment by a second bond-
holder or estate cases, the protection and secured

&Zn

L

i._u
ct
0

et

T given to a first bondholder by existing legls-
lation, are in themselves adequate without the need

for investing the bank with special powers of parate

jde
(6]
f-te

executl n those instances, powers which even allow

i
l

-

R

1t to ride roughshod over the rights of the holder of

a prior lien or charge over the property so sold. (2)

T/ e ws

Section 26, Act No. 15 of 1944.
Section 55{(2) (c), Act No. 13 of 1944, supra.
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It is, however, in the realm of the finan-

cing of co-cperatlve societies and companies that we
find even greater drastic powers which cut right across

the common law rights of third parties.
Refore excussing the assets of a co-operative
society to which a locan has been made, the bank may,

rerms of section 61 of the Act, seize and sell with-

e
o]
o+

out recourse to a court of law, the members' property

la

and effects which are not bonded or hypothecated to it.

The bank may so sell in terms of sectilon 62 of the Act,

the society's assets, toc, even though they are not

hvpothecated to the bank.

In the case of recovery of a loan made to a
co-operative company, the bank may, 1n terms of section

63 of the Act, seize and sell without recourse to a

1

on subscribked shares, even though such property is not

Eyggthecaﬁsd or bonded to the bank.

To afford a privileged creditor the right of

parate executie may be justified in special circumstances,

-

it 1t 1s submitted that the drastic powers mentioned
above are hardly necessary and are indeed quite foreign
to our accepted concepts in cormon law.

The Act, too, contains certain defects which

give one the impression of patchwork legislation.




For instance, provision should be made in

sectiocn 55 for the diosposal of surplus proceeds of

sale t¢ rating vodlies and Lo messengers of the court.

UG TR T Ao s . ST S R N
the loss or retention of the bank's

- R e ] £ el IV N p PR IR )
55 (3}, should ve clerified by a suitahle amendment

co=ouerative coupeny, will £

to sell movable

orz it can touch the imnovable nroverty sveciclly

S & N o B LA bk T B A s
souded to it fhils is indeed a strange mrovisia,
There has fortunatelv been little need for
e puna to lisuldate co=oierative soclieties snd cone-

sales of vroperty of iandividuel Tarwmers as is avident

o

3 n PR U5 B3 g o MNY1TA A APyt A
L.20m wiie L _]_CU..A. S8 auoted ao0VEes

occasion to seige and sell under its dAct is, verhaps

1oy eyl “'vto A atd oA
L3 QL LTS Jdrasclce

owers would certainly heave gZiven
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rise to criticlsa long afo.
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Object of the Farmers' Assistance Act, 1935 :

The Farmers' Assistance Act (Act No. 48 of
1935} was procmulgated in 12035 to enable the farming
cormmnity to weather the storm of the world-wide

economic depression of the early thirties by granting
farmers respite from their debts or even total escape

t allcws a farmer who

himgelf of further l1liabllity without suffering any of

for instance, be granted extension for payment of his

S e

creditors

o)
-

5
e
n

debts, he may effect a compromise wit

or he may eleect to nave his estate sequestrated in

ot

Tt 1s in the light of the whole concept of

insclvency as it exists in South Africa, in which the

Parmers' Assistance Act must be examined in order to
gauge 1ts effect in relation to common law principles.

Insclvency :

. .

The procedure in insolvency in South Afri

{ o
Vs
o
[&)

and the disabilities of an insoclven:t are now for

most part regulated by statute (1) but there are a

(1} Insolvency Act No. 24 of 1936 as amended.



great many questions relating to insolvency for which
our Insolvency Act (1) and the previous laws in force
in the Provinces, Colonies and Republics of South
Africe made no provision. These questions fall to
be decided in accordance with the common law which is
to be found in the works of various writers like
Grotius, Voet, Van Leeuwen, Van der Keessel, Van der
Linden and Bynkershoek.

Tnseclvency under Roman Law - Manus Injectio :

The concept of insolvency is one which has
grown and developed over many centuries. A little
more than two thousand years ago a person's creditors
enjoyed the opticn, in the event of non-payment of
debts, of selling the debtor into slavery or even of
cutting his body into pieces. (2) Though the latter
right may perhaps not have been practised in fact, the
alternative and almost equally severe course of selling
the debtor into slavery was undoubtedly adopted.

The sale of a debtor into slavery was ap-

parently prohibited by the Lex Poetelia (3) but in

later times a debtor could be imprisoned for debt in a

public/ ...

(1) 1Insolvency Act No. 24 of 1936 as amended.

(2) Twelve Tables 3 and 4 in 451 B.C. according to Mars
The Law of Insolvency in S.A. - H.E. Hockly.

(3) About 326 to 313 B.C. but the exact effect and

provisions are not clear.
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public prison. However, Constantine in A.D. 320
abolished imprisonment for debt unless the debtor
was contumacious. (1)

Missio in Possessionem and Bonorum Emptio :

So much for a debtor who was unable to pay
his debts. What of a debtor who sought to evade his
liabilities by leaving the country or concealing him-
self from his creditors.

The Praetor (2) specially provided a means

of execution against the debtor's property in those

circumstances by means of a missioc in possessionem.

The Praetor had, ready to hand, as it were, a model in

the anclent sectio bonorum, namely the sale by the

Questors of the property of convicted criminals and it
is not improbable that he was influenced thereby. The
precedure was also in many respects similar to that of
the former executlion against the person of the debtor.
Three decrees were issued by the Praetor. The first
autheorised one or more of the creditors to take posses-

sion of all the debtor's assets, reil servandae causs,

and to announce the projected sale by advertisement,

proscriptioc. The second decree entitled creditors to

choose a magister from amongst themselves to supervise

the/...

1} Hunter's Roman Law. 2nd Edition, p. 1036.
(2) About 167 or 104 B.C., it seems.




the sale and the third authorised the actual sale.
Under this procedure of missio in bonorum

vossessionem the whole of the debtor's assets, the

.

universitas jurls, was sold en bloc and transferred

by means of the Praetor's addictio to the person who

offered to pay the creditors the highest dividend on

In later years this procedure was modified,
firstly in respect of debtors of high rank and later
in gemeral, in so far that a curator was appointed in-
stead of a magister, subject to the Praetor's sanction.
but in the most advantageous and convenlient lots. As

the debtor was not dispossessed of the whole of his

¢t

estate there was no universal succession as in the cass

of a bonorum emptio. This modified procedure was known

as a bonorum distractio.

Cessio Bonorum :

These rights above were cresated solely in
the interests of creditors. Only later were certain
procadures afforded for the relief of debtors themselves.
At the time of Julius Caesar or Augustus, the Lex Julia,
for instance, allowed an insolvent debtor to surrender
his estate on his own accord to his creditors, a cessio

bonorur/...
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bonorum, in lieu of execution against his person.

2ueh 2 surrender did not discharge him from his debtis
put saved him from arrest, imprisonment and slavery.
The debtor could, furthermore, use subsequently ac-
quired property for hils necessary subsistence but such
property, over and above his requirements for subsis-

tence, was nevertheless liable to be sold in order to

pay his debts. This latter benefit was known as the
beneflcium competentiae. (1) This cessio bonorum

could apparently be claimed by a debtor as of a right

(2) and was followed by the emptio bonorum at first and

then in later times by the distractio bonorum.

At the time of Justinlian the old form of

emptio bonorum with its many formalities and universal

succession had disappeared with the old civil process

judlcia ordinaria. Under the system of eXxtraordinaria
creditors could merely possess themselves of the
their debtors by order of a judge and dispose

them as they thought proper. (3) In fact, even

of the debtor's property as was requisite, had been in-

troduced at the time of Antoninus Pius.

(1) Digest 42. 3. 4 ¢« Code 7. 71. 1.
(2) Digest 42. 3. 9 : Code 7. 71. 6.
(3) Digest 42. 5. : Code 7. 72. 9. Inst. 3. 12.



Farly German and Frankish Law

Sir JW. Wessels states that the German law
allowed the creditor to enslave his debtor and the
later law of the Franks made the debtor work for the
creditor. (1)

Position under Roman Dutch Law

The early law of Holland recognised the at-
tachment of the person for debt. Sir J.W. Wessels (2)

maintains that according to the handvesten given by the

Counts from time to time to the towns, between the years
1245 to 1412, if a debtor could not pay his creditors,
the former was handed over to the latter until the debt
was paid.

Cessio Bonorum and Brieven van Cessie :

Mention of the cessic bonorum itself is made

by Van der Keessel to the effect: (3)

That the benefit of cessio bonorum had already
come Into use amongst us towards the end of the
15th century, appears from a report of certain
disputes between the magistrates of Leyden,
respecting its having been too readily granted
to the Count of Holland.

It seems, however, that unlike the Roman law,

the cessio bonorum had ceased to be a right which the

debtor/...

History of the Roman Dutch Law by Sir J.W. Wessels.
Tbid.
Select Theses 883. Trans. C.A. Lorenz.

(G IRV
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debtor could claim, but was regarded in the Dutch

practice as being a privilege which the court might

i

n its discretion extend to a debtor, if his insol-
vency was due to misfortune.
Grotius states, for instance: (1)

Cessio bonorum is an act of grace obtained
from the Sovereign

and again (2)
We say an act of grace obtained from the
Sovereign, for in Holland an order for that
purpose must be applled for to the High
Council,

This was a costly and difficult procedure and the

dsbtor had to petition the Court of Holland setting

out the causes of his default and that his estate had

declined without fault of his own together with an

4

inventory of his propsrty. (3) The Court then re-
ferred the matter to the burgomaster for investigation,

afterwards granting a rule nisi why the 1ssue of

gpieven van cessie should not be confirmed. The
effect of the issue thereof was to free the debtor

from arrest, to stay execution and to place the
debtor's goods in charge of a curator, but the writ
or brieven did not discharge the debtor from his debts.

It amountad virtually to a surrender by an insolvent of

o
G DO
S -




all of his estate for the benefit of his creditors.

By this cession the debtor 1is not indeed
freed from dext, but from the embarrassment
of execution an snpcially from the lia-
bility to be thrown into prison which
otherwise a creditor is at liberty to do.

ct

ot

i
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fde O

Yuber, too, has 1t that when such brieven are granted,
the debtors nevertheless remain bound to their creditors
11 their lives. (2) DNone the less, says he : (3)

a little by sending others to loock for

§!
their money and bringing himself into the
cond on of not teing able to keep his word

A person damaqes the sheen of his reputation
fon 3

fio

n France, an insclvent who had obtained the

.

If, on the other hand, a petiticner was

unfortunate encugh to have his petition refused, then

he was exposed to the oublic view on the secaffold for
helf-an-hour with the judgment on his breast. This
was/ ...

/ X o 3 T fo

(1} Heed. Rechts. 5. 42. 2. Trans. P. Gane.

(2) Ibid. 5. 42. 9.

(3} Ibid. 5. 42. 15.

(4) History of the Roman Dutch Law by Sir J.W. Wessels
Chap. 24.




Bankrupts :

A bankrupt, that is, a person who fled the
land to escape his debts, was regarded in the same
3 12k

ht as a thief and the law had no mercy for him.

i

A number of vplacaten were promulgated for the punish-
ment of such bankrupts.

Desclate Bosdelkamsrs and Svsecial Ordinances

During the seventeenth century the insoclvent
astates of deceased perscns and the estates of absentees
were administered by commissioners under the supervision

of the 3chout and Schepenen, or local magistrates, but

subsequently during the eighteenth century variocus loca
rdinances were framed for the administratiocn of insol-
vent estetes which were then placed in the hands of

Tesclate Boedelkamers. (2)

Immiesic in Possessionem :

o

Q,
j

n addition to the brieven van cessie, equiva-

lent to the cessic of Roman law, it seems that the

immissic in possessionem of the Romans in some form or

cther was also practised in Holland. Voet says: (3)

(1) According to Huber, Heed. Rechts. 5. 42. who also
quotes other cqses.

(2) History of the Roman Dutch Law by Sir J.W. Wessels.
(3) Voet, 42. 5. 1. Trans. L.E. Xrause.



If no satisfacticn has been given or pay-
ment has been made to the creditors who
have bteen placed in possession for the sake
of preserving the property, a second decree
is issued at their request ..... in order
that the creditors may secure the right of
selling those goods.

n: (1)

[y

and aga

After the creditors have been placed in
possessicon it is absolutely advisable, and
in fact necessary, that a curator should be
avpointed over the property.

o

Thereafter the goods are sold, but, says Voet: (2)
The sale must be held openly, by public
auction and the goods must be put up and
of fered separately, each article by itself,
not all the goods 1in one lot toge tner to
be hid for once oniy.
Van der Linden, too, outlines the procedure to be
adopted where creditors seek the sequestration of the
debtor's estate (3) and points out the existence of

speclal ordinances on the subject and of the creation

of special chambers (4) (Desolate Roedelkamers).

ijt, the Inductie and the Moratorium:

Of particular interest vis-a-vis the Farmers'

sistance Act (5) are the common law procedures of

Atterminatie or Respijt, the Inductie and the Moratorium.
Voet/...

(1} Voet. 42. 7. 1. Trans. L.E. Krau

(2) TIbida. 42. 5. 2,

(3) Van der Linden. Institutes 3. 10. 2.

(4) Ibida. 3. 10. 1.

(8) Act No. 48 of 1935.
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Voet has it that :-

In our practice a debtor has two methods

for endeavouring to obtain a respite, namely,
by obtaining letters of induction (brieven
van inductie) or the moratorium certificate

or letters of respite (brieven van respijt
en atterminatie). The former is granted by
the Court of Holland, the latter by the
Supreme Court, although before the establish-
ment of the Supreme Court, the Court of
Holland had jurisdiction to grant either
kind of certificate. (1)

The object of the 1Induction according to
Voet, was that the creditors might each separately be
induced to give the debtor a respite from paying his
debts but only against security for due payment thereof.

The letters became effective 1if the majority

of the creditors agreed to grant the respite. (2)

These are apparently the letters of atterminatle men-

tioned by Van der Linden (3) when he refers to the High
Court of Holland granting a delay of payment for five
years Or less against security given by the debtor for
payment of the debt after the lapse of the specified

£

The object of such a procedure is stated by
Voet (4) to be :-

But/...

1) Veet 42. 3. 20. Trans. L.E. Krause.
2) Ibid. '
3} Institutes 3. 1, 7. 3.
4} Voet 42. 3. 15. Trans. L.E. Krause.
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But letters of respite are granted to those
only who on account of want of means cannot
satisfy their creditors at once » and for such
1t is a sufficiently great a dvantage that
they cannot for the time being be compelled
TG pay against their will.

Tnis procedure was thus avallabdble to a de=btor

who was solvent but who needed time in which to pay his

creditors. He obtained relief by way of petition for
suo letters.
Van der Keessel (1) points out that :-
In respect of letters of respite the consent
of the majority of creditors is also necessary.

Durine the period of respite interest ceaseq

to run. (2) If the ereditors disa greed the Court it-

salf could grant a stay for not more than five vears.

o/

e

‘ccording to Huber that is why the letters of respite

Were commonly called guingquenellen. (3)

Voet also mentions the procedure of petitioning

prepared to consent to payment being postponed. (4)

Van der Linden calls such a procedure an

(L) Van der Kessse
Heed. Rech
(2 Huber. Heed. Rech
(3) Ibid. 5. 42. 11.
4) Voet 42. 3, 20.
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to effect payment or to make such order as it deems

£1t in the circumstances. (1)

As to the procedure of the moratorium, it

was very different from what we to-day know as Moratorium
Acts for the suspension of legal proceedings against
persons during times of war, although the relative

o)
&

statutes have their rcoots in this old common law concept.

He also escapes imprisonment and has no need
to surrender his goods, who, under une expec-
tation that he will improve his fortunes,
obtains from the Prince the moratorium certi-
ficate (letters of respite) which does not

reflect on his honour ....... But this kind
of certificate cannot be obtained unless the
majority of his creditors give their consent
esesce. and a certificate once obtained only
becomes effective on condition that the debtor
gives adequate security by means of sureties
for the payment of his indebtedness after the
expiration of the prescribed time.

The moratorium certificate did not, however,

deprive dissenting creditors of their rights,

vecause the Prince does not usually nor must
he be presumed to have wished to deprive
another, by his certificate, of a right or
an obligation acquired by that other. (3)

Bondholders, however, who did consent to the

IS
N

granting of letters of respite were, according to Voet (

deprived/...

(1) Van der Linden. Institutes 3. 1. 7. 4.
(2) Voet 42. 3, 14. Trans. L.E. Krause.
(3) Voet 42. 3, 15. Trans. L.E. Krause.
(4) Voet 42. 3. 16. Trans. L.E. Krause.
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cseeeses Of the licence of suing for payment
of the debt, unless in this or that place
there be some other statutory provision.

Under our common law, therefore, when the

e

ma jority of creditors had granted a respite to the

O

debtor, 1t did not prejudice the rights of the dissen-
ting minority, but the latter, though they could not
take steps to force a sale, could, however, claim to

be paid out of any ready money accruing to the debtor,

.

against security for restitution. In this connection
Voet (1) says :-

However the minority of creditors who do not
consent to the delayed payment or to a remis-
sion of part of the debt, are not allowed
forthwith to go over to QQll the goods by
means of a trustee appointed for that purpose,
in order that they may secure payment for what
due to them, lest, through such an untimely
ale the aeb+0ﬂ should also fail in being able
make payment in full of the remaining lia~-
ities not remitted. And this is so according
equltv, although we have no direct law to
pport 1it.

@ of ot ot @ e}
Nou‘o W om

These wvarlious remediss for the relief of im-

poverished debtors are no longer in use in South Africa.

e

he present law of Helland sesms, however, to have

IS

retained the moratorium, modified and improved to suit

modern requirements, under the name of surcheance van

betaling.

Ordinances/...

(1} Voet 42. 3. 16. Trans. L.E. Krause.




frdinances 1in the Netherlands.

There were also apparently a large number of
tocal crdinances relating to insolvency in the Nether-
lands, btut the 1777 ordinance of Amsterdam is undoubtedly
cf the greatest Importance. Much of our South African
law of insolvency 1s based on that old ordinance, in
terms of which a Chamber was established to administer
debtors who were obliged to stop
vayment, whether by notice of the debtor himself or by
nls ereditors, as well as the estates ceded under bene-
it of an inventory.

When a debtor found himself unable to pay his

“ebts he advised the Champer - the Desclate Roedelkamer -

or nis creditors did so, requesting the Chamber to take
charge of the estate. Two members of the Chamber then
took charge and endeavoured to make suitable asrrangements
with the eredltors. If their efforts were not crowned
with success, they made an inventory of the assets,
examined the insolvent, called a meeting of creditors

d provisional sequestrators who took charge
of affairs. The debtor was given one month in which
to compound with his creditors, failing which he was
regarded as insolvent and the sequestrators became the
curators or trustees in insolvency. Claims were filed

in/...
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in the insoclvent estate and the assets were duly

et

iquidated. (1)

Tarly Cape Law

A

mn

early as 1717, the Court granted an ex

parte applicaticn for an "order van preferentie en

concurrentie”, in terms of which a distribution ac-

count of the petitionerts insolvent estate was
confirmed. (2) This acccunt had teen framed by two
cormmmissioners appointed by the Court.

A cessic was also applied for but refused by
the Court in 1728. (3)

The dual form of relief certainly existed in

the Cape after the Commissicner, General de Mist,

founded a chamber called the Desoclate Boedelkamer in

1803 to deal with not only abandoned estates, but alsco
estates of those debtors who stopped payment because
cf their Inability to meet their obligations, estates
of' those against which executlion was to be levied and

the estates of all those obtaining a cessic bonorum.

A Sequestrator took the place of the Desolate

Boede lkamer in 1818 and in 1827 a Commissioner assumed

the duties of the Sequestrator. The 1829 Insolvency

Ordinance No. 64 fused the English and Dutch practices

and/...
(1) History of the Roman Duteh Law by Sir J.W. Wessels,
(2) In re Heyns - Requesten in Cape Archives 1716 - 1721.
(3) In re Bisrman, Cane Archives, 17273,
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and officially recognised the difference between
voluntary and compulsory sequestration. The Master
ecame the officlal sequestrator of estates.
Various laws were subsequently passed in the
Care Colony culminating in the Ordinance No. 6 of 18453
whickh has been the foundation of our later legislation
on insoclvency.

~ther Subsequent Iegislation :

T3

Natal, Orange Free State and Transvaal Or-
dinances followed the provisions of the Cape Ordinance
ot 1843 closely and since Union, our statutory enact-
ments have crystallised in the Insolvency Act No. 24
7 1932 as amended, which, inter alla, abolished

statutory assignments (envisaged in Act No. 32 of 191€)

and introduced ofther ortant additions and innovations
t2 cur law and practice relating to insolvency.

‘ol

for our common law concept of

n

¢ rmuch then

nsclvency and its development in cur law.

a2 Por Adeguate WMeasurss of Relief:

t is of intersst to note that Justice L.E.

Krainse once expressed the hope :-
that when our vresent defective law of insol-
@n“f ended by Parliament it will be

A
to a commissicn consisting of wembers
2 ssors who know their job; and that

the rem dy of the moratcrium will ve restored.

dad 1t been embodied in the present Act, hun-
dreds of honest but unfcertunate debtors might

have/...
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have been saved from insolvency during
the late period of depression. (1)

Although the o0ld Insclvency Act (2) did not
ovide for a moratorium as suggested above, it did
provide for a voluntary assignment of assets by a
debtor for the benefit of his creditors. An assign-
ment was defined in that Act as an agreement whereby

4

a debtor transferred or agreed to transfer his property

w
i—ie

to a person, called the assignee, for the benefit of
nils eredltors. Such agreement had to be in writing
snd the Instrument in which 1t was contained was called
the Need. (3) Assignment differed from insolvency in
hat a debtor could not be compelled to make an assign-
rat in the absence of speclal provision in the
Jeed to the contrary it automatically released a debtor
from all debts due or the cause of which arose before
tne sate of the assignment, (4) that it in no way af-
fected the debtor's personal capacity or property

aeguired by him subsequent to the date of assignment

and trat the debtor who had assigned did not subsequently

N

avrliy for renabilitation. These provisions relating
t¢ voluntary assignments have been repealed. (&)

The/.
{1} Note to his translation of Voet 42.3.14. The de-
vression there referred to is the world-wide

economic depression of 1930/33.
{2, Aet Neo. 32 cof 1916, repealed “V Act No. 24 of 1936.
(4 Act No. 32 of 1916, Sec. 118.
{4} Aect No. 32 of 19186.
{8} By Act No. 24 of 1938.
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The Harmers' Assistance Act :

The Farmers' Assistance Act (1) which fol-

4
ke

{,

wed closely on the economic depression of 1930/1933,
was primarily designed to enable the hard-hit farming
industry to weather the economlc storm.

It is not the intention to quote this Act in
extensc nor to deal with each and every one of its
numerouvs provisiocns in detail, but only with those
main provisions which have a bearing on our common law
concept of insolvency and related procedures. Certailn
references to merely administrative provisions of the
Anrt have necessarily been made so as tc obtain an out-

line of the general frazmework of the Act. The procedure

envisaged

in the Act smacks not only of an assignment,

put also of the old moratorium, and of a voluntary

[
3
@
e
o
)
-3
=
(4]
2]
w
>
1471
n
e

stance Becard

The Act is administered by the Chairman and
his Boara (2) together with the Secretary of the State
Advances Rscoveries Office (a Government Department)

wWrno has also been designated as Deputy Chairman.

Parmers/...

(1} feb No. 48 of 1935.
{2} Act No. 48 of 1935 : Sec. 2.




Farmers Eligible for Assistance :

Not all, but only certain farmers may apply
for protection under the Act (1) as specified therein.
Unlike the common law procedures, therefore,
which applied to all debtors, the benefits of the Act
have been limited to certain persons only.
Fere one finds an application being made by
the hard-pressed debtor, not to a court of law as under
tne common law of respijt and inductie, but to a statu-
tory body, the Farmers' Assistance Board, whose chairman
czn grant immediate relief. An inventory of assets
and a list of liabilities is attached to the applicationm.

Certificetes and thelr Effect :

If the Chairman of the Roard considers that

vrima facie there is a reasonable prospect of the Board

(95 &

o)

nting assistance, he issues a certificate (2) which,

upon its being filed in a court, has the effect of

staving any proceedings instituted in any court against

the debter for the recovery of any debt due by him or

Ter the attachment or sale of any assets belonging to

him in execution of a judgment of such court. (3)
Furthermocre, when such a certificate has been

1led in any court, no civil proceedings can be instituted

16/ s s

e s ot
o}
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@

0
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in the court for the purpose of enforcing vayment of
any dabt owing by the debtor or for the sequestration
of his estate, until the certificate lapses in terms
of the Act. This happens if the board eventually
refuses the application or if the proceedings taken

under the Act in regard to the applicant fall away

through circumstances mentioned later herein.

{

This is indeed a drastlc provision, the opsra-
tion of which depends upon the discretion of one man -~
the chairman (or his deputy) - in issuing the relative
cevtificats. The rights of creditors are placed in

susoension pending the final outcome of the board's

deliberations. This is virtually a form of moratorium

1

with a eolaim Tor ejectment from the land and payment of

whlzh 18 not a proce=ading instituted for the re-

covery of a debt or for enforcing payment of a debht in

ot

tarms of sechilons 7

QO

) or (2) of Act No. 48 of 19353,

L has been held that such action is accordingly not

-3 3 - L. 5
a certificate 1in terms

v g e
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It has been held, too, that the debt en-
visaged In section 7 of the Act also means a debt due

2
1

'n money and not, for example, vindication of property

by another person which is an illiquid claim. The
filing of a certificate in terms of that section is

ore not a ground for staying proceedings in a
mazistrate's court for the recovery of a motor car
sold to a farmer on the hire-purchase system owing to
n's non-payment of instalments. (1)

It is interesting to note that under the old
fnsolvency Act (2) relating to assignments, legal pro-

csadings against the debtor on any liquidated claim

orovable against his estate were also at once stayed. (3)

The board then considers whether it is desirable
“hat the debtor should effect an arrangement with his
rpedlitors or obtaln an extension of time for payment of
‘s “dabts rercard being had to his reasonable prospects
carrving on farming operations successfully in the
ter consulting the debtor, and with his
»gement, the board, 1f it so deems fit, proceeds to

n3:11 a meeting of creditors (4) by suitable publication

a netice of such meeting.

Before/...

L} ¥rurer ve. Manning & Patterson Ltd. 1937. C.P.D.
21 Aet No. 32 of 1916 repealsd by Act No. 24 of 1938.
; Thid. : Sec. 126 (2) (c).

v No. 48 of 1935 : Sec. 10.




Before doing so, howsver, the board itself
dstermines the nature of its proposals which it in-
ternds making to creditors at such a meeting. If the
board considers that the debtor will be able to carry
on farmine with a reasonable prospect of success if
he 1s relieved of part of his liabilities, then the
tnard mav (and usually does ) vropose that less than
the amount of thelr claims be accepted by creditors,
or, 'n other words, that a compromise be effected.

In order to fTinance such a proposal the beard
may advance money to the debtor agzainst security of a
first mortgage bond over Iimmovable property or the

J i

board itself may acaulire the whole or any part of the

3

h

dabbtor's immovadble or movable property.

These

ot

he}

roposals are communicated to the debtor
bafore belng presented to creditors - a far cry from
ne common law procsdurs o
soverelen Tor rellef or surrendsr of goods.

Tha board and the debtor gst together, as it
wera, and te all intents and purposes force a compromise

m ~raditors, who know that if they reject the proposal

gl ave to sell up the debtor who is a man of straw,
possibly forfelit a portion of thelir claims besides




The bhoard, on the other hand, may propose a

time for payment of debts This it

usually does where the debts were Iincurred subsequent

to the date of promulgation of the Act, because al-

though the Act

b

g1

o
)

ant on the point, it has been the
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gl1ve

debts incurred pricr to 1935 only and to propose exten-

1

sion of time for payment of the other subseguent debts.

As mentiocned above, this procedure ls a far cry from
the moratorium envisaged In common law which was a form

relisf granted by "the Prince" and which 41d not
g A% RS o i85 S e : - s . 4 3 “r
pre judice the rights of the dissenting minority of

creditors, who could claim out of anv ready money ac-

LT R + 3
cruine Lo the debtor

The bnard, in making its proposals, actually

wields extensive powers and encroaches on the rights

of the individual. Van der Keessel (1) points out

t’}'&.u :
T ae oy e 7 B4 I3 » +
LT was essential in Holland that an asgreement
Nl .. - . . 1
o' compogition between an insolvent and his
tors had to be confirmed by public
rity.
k4 S . /
van der Linden/...
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Van der Linden (1), too, says :

Wherse no other law to the contrary the
common law prevails, according to which no
creditors can be forced to agres to a com=-
position by whi~sh their claims would be
reduced, the authority of the Court is of
little availl and the authority of the
reign is absolutsly necessary to con-
firm the ~omposition.

2o mmch then for these overriding statutory

now=2rs of the board under the Act.

)
Q

Uvon the publication of the notice calling a

U

meetlng of creditors the debtor still remains liable

for his debts and obligations. He 1s merely prevented
‘o liguldating them and from disposing of his assets.

must also ansure that his agents do not dispose of

tself, creditors prove their
a'mg as in the case of insolvency. Proceedings at
the meetline are administrative, not judicial. (3)
Craditors must now decide whether to accept a
mromise or reject such a proposal, but the Act goes

rEngr. [t ovrovides that the proposal shall be deemed

nave heen acecepted by all creditors and to be binding

311 nnlsss it is rejected by a majority of creditors

Who,/ « e

™

Linden. Institutes 3.1.10.1iV. Trans. H. Juta.
ve. Assist. Master and Bfn. Town Council 1941.
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wro are not to be paid in full and whose claims aggre-

vate more than half of those not to be paid in full.

A secured creditor (mortgagee, pledgee or holder of s

o
o

‘.

d to reject the compromise if

@

F S

lien) is also entitl
thereof, he 1is not to be paid in full or to re-
reive the full value placad by him on his sescurity. (1)
The Parmers' Assistance Act introduces an en-
tirely new concept wnich is foreign to our common law
by deeming a compromise to have been accepted unless
jected. The reason for the introductlion of such an

ig not difficult to fathom. It is obviously

ction of the farmer against credi-

Ze jection of Comvoromise.

If the proposal is rejected by creditors, then

the detvtor still has another opvortunity of escaping
the consequences of and disadvantages attaching to an

yrdinary insolvency. The presiding off

whether he desirses his estate to bs dealt with in terms

~da

v

]

of section 16 of the Act. IT he replies in the negat

ct fall away and his creditors

is estate in the ordinary
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‘.2, Lo have his estate dealt with under ssction 16, then
A
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the provisions of the Insolvency Act (1) mutatis

mutandis apply as far as they can be applied in con-

nection with the election of a trustee, his powers,

etec., but

ct

he debtor shall not be deemed to be an

nd h estate shall not bhe deemed to be

fdo
9]

insolvent

jAv)

under seqguestration for the purpose of any other law, (2)

even though his assets vest in the trustee and the debtor
is avtomatically released from all liabilities which he
incurred prior to the date of the election or the data

of appointment of the trustes.

3
3
jude
n
-

0
e

indeed a far-reaching and radical change
in our common law - 2 debtor's estate is wound up as an

insolvent estate, but the debtor himsell is not regarded

as inzolvent and suffers none of the disabilities ¢ an
insolrent. Avart from these disabilities enumerated
r: cur Insolvennr fet (3}, Fessales points ont that under
the common law of Holland an insolvent could not make

any coatract or appear in court as plaintiff or as de-

fendant, as lcong as his estate was being administered

Acceptance of a Compromise.

If the arrangement or compromise is accepted,

£

7
a)ft!l

{1) Aect No. 24 of 1936.

(2) Act No. 48 of 1835. Sec. 16 (58],

{3} Aect No. 24 of 1936.

(4} History of the Roman Dutch Law by Sir J.W. Wessels.
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g liguidator is appointed who must prov:

j~te
Qu

e security

o
!

Q

r his appolintment and who generally acts as a
trustee, as envisaged in the Tnsolvency Act. (1)
As a point of interest, Huber (2) has it
that
a curator (liguidator) is not to be deemed
a vroxy of the creditors but as representing
the person of the debtor.
Immediately a compromise is accepted then :-
(a) the deblor is relieved of every liability dis-
closed in his application, except 1In so far
as the compromise may otherwise provide;
v} every asset which in terms of the compromise
had to pass from him to the board or to any

credltor ceases to be vested in him and is

in the board or the creditor as the

sposing of or

e

(¢) the detvtor is prohibited from 4
encumbering anv land which, in terms of the
~ompromise had to remain his property, but
waleh was to be mortgaged or made subject to
any condition or restriction, until the mort-
care nas been registered or until the relative

rondition or restriction has been registered

Discharge/...

Aot No. 24 of 1936.
Huher. Heeden. Rechts. 5. 44. 12.




Discharce from Liability.

0
2

It is worthy of note that once the Deed

=i
S

asi

rnment under the now repealed Insolvency Aect (

b

had been duly registered as required by that Act, the
debtor was dlischarged from all liability for debts due
or the cause of which had arisen before such registra-

tion (2) unless the Deed provided otherwise.

the debtor who has cbtained a writ of
ic bonorum (bhriaven van cessie)} and has
t confirmed by the judge of the Jdomicile,
lcnzer liable to his creditors unless
ecuriary circumstances should afterwards

The Parmers' Assistance Act (4) provides for
an auntomatic vrassing of ownershlp from the debtor to the
hoard or to the agreed creditor upon acceptance of the
arrangement .

In the case of an assignment under the common
law, rowever, until the assignee had teken delivery of
the debtor's assets, they remained vested in the debtor
and were liable to be seized in execution by a judgment

“pro A i 4~
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Se 126 {(2) (bl
Linden. Institutes 1.18.11. Trans. H. Juta.
No. 48 of 1835.

Rarton ve. Warrens Assigne

P = A . .
Bergman % Co.'s Assignee 19135 E.D.L.

No. 32 of 1916 as repealed by Act No. 24 of 1936.
T
d
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Voet, too, in dealing with the common law of
nte

surrender of goocds states, 1 r alla, that :-
«ssee the cedent is not, before the goods
are sold, held to have been deprived of his
coods for all legal purposes. (1)

and again later :-

it must, however, be observed that after

making the surrender the debtor is not

thereby divested of the ownership in his

coecds, in so far that 1f they have not yet

been sold, he can, on repenting of his

action, stor the sale and recover his

property, provided that he 1s prepared to

defend himself and to satisfy his creditors. (2)

Deglines with Property.

Two further encrcachkments on common law rights
arse contained in sectlcns 19 and 22 of the Act. (3)

Whenever, for instance, a transfer of immovable
oroperty 1s to be effected In terms of an accepted com-
promise, or a mortgage bond has to be registered or can-
celled, the Registrar of Deeds 1s obliged to effect the

transactlon on authority of a certificate by the chairman

or deputy chalrman cf the board notwithstanding the ab-
sence of the usual power of attorney or consent. A far-

reachine provision indeed! (4)
Furthermors, the board has been given power to
make loans to farmers,to buv In their farms and to re-sell

or/ ..

1. Veet 42, 3. 1. Trans. L.E. Krause.
2) Voet 42. 3., 9. 1Ibid.

Y Act No. 42 of 1935.

4Y fAet No. 48 of 1935. Sec. 19,




or lease them hack to the debtors concerned (1) and

5

to have registered against the title deeds of the

relative property any one or more of the following

(1) that the property may not be mortgaged
or otherwise cn”vmhevnﬂ except with the
consent of the bhoard;

(i1} that it mayv not without the consent of
tre heoard, e attached or scold in execu-
ticn, PX”P“U at the instance of the holder
cf a mortgage bond on such property;

(111) that if the owner of the Dﬂoperty becomes
insolvent or assigns his estate under the
Insolvency Aect, the property shall not,
without the consent of the board, form
vart of the insolvent or ass ‘pneﬂ estate
bput shall become the property of the board
and may be dealt with by the board as it
may deem fit, subject to the rights of the
holder of any morteace bond thereon. (2)

zee restrictions give rise to "real" rights

as opposed to "versonal' »r

ey

aht

1]

s They are restrictions
on the richts of ownership, are recistrable and cannot

he legally nmulilif

—

ed by another perscn but are enforce-
ahle bv the courts. (3) As such they attach to the land.
The affect of these conditions 1s, therefore,

to imneose a real restraint against the land, which is

valid and effective arainst all persons untll the pro-
perty is transferred to another. Shrand (4) has it
5y /
that/...
‘1) Aect No. 42 of 19835. Sec. 9.
(2) Act No. 48 of 1935. Sec. 22.
(3} Smith vs, Farrelly's Trustee 1904. T.S. - See also
Newall's The Law and Practice of Deeds Registration.
P. 4.
{4) The Administretion of Insclvent Estates in South
Africa. Ps 271.




that the restrictions fall away avtomatically on
suvsequent transfer; neither has the board power to
withdraw these restrictions once imposed. If the
debtor is no longer indebted to the State the board
will ¢rant a general consent to mortgage.

Internretation of Act.

Tt 1s obvious that this Act must at all times
recelive a restricted interpretation so as to respect
and saferuard all those common law rights of the sub-
jeet which are not clesrly, either by word or implica-
tion, brought within its meaning. (1) It bhas also
teen held (2) that the Act (3) contemplates a very
arbitrary inrcad into the rights of ecreditors. It
sets aside the rights of such creditors to recover what
is due to them and may force them into a position where
they cannot have their just dues under the ordinary law
cr force them to effect a compromise with their debtors
whiech they would not otherwise have come to. When,

therefore, such a messure is the subject of interpreta-

e

Tl

It

on, the Court must take Into consideration the fact
that anything whieh may on the face cof 1t appear to be
harsh to a debtor 1s slresdy something in the nature of

indulrence because the Act (4) extends indulgence t
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(&) Farmers!' Assistance Act No. 48 of 1935.

r and Bfn. Town Council 1941,
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cebtors.

The lot of the farmer is not a very enviable
one on the whole, although it 1s sometimes handsomely
orofitable, but a poor farmer has many difficulties
with which to contend. Well may one bear in mind what
7Toet (1) tells us when dealing with a surrender of goods
by a debtor :-

For the privilege of surrender was not intro-
duced in favour of the creditors, in order that
they might make a profit out of it to the
detriment of the debtor: but it was introduced
for the benefit of the debtor, from a certain
feeling of pity for his lot, and no principle
of law or <enerous ccnception of equity will
tolerate it, that what has been introduced for
the advantage and beneflt of humanity, should,
bv a harsh interpretation, be extended to
operate cruelly, contrary to their advantage.

Summary and Conclusions.

o sum up, the Roman law recognised imprison-
rant for dedbt and divided the goods of a debtor amongst
118 creditors, with the assistance of the praetor who

~anted immissio in possessionem, cessio bonorum,

and venditc bonorum.

Gerrman law allowed the creditor to enslave the
dabrhor and the later law of the Franks made the debtor
worlk for the creditor.

™ha law of Holland at first recognised the
atrachment of the person and towards the beginning of

the/...

Voet 42, 3., 9. Trans. L.E. Krause.
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the 16th century admitted the cessio bonorum. The

| Kowd

17th century saw insolvent estates and those of ab-
sentees, administered by commissioners under the
supervision of the schout and schepenen and in certain
towns, the insolvent estates of those who had obtained

brieven van cessie were administered in the same way.

The bankrupt was treated as a criminal, but apart from
the abeove, there was no general law of insolvency during
the 17th century.

Variocus local ordinances were framed in the

[t

Sth century which placed insolvent estates in the hands

£

of the Desolate Boedelkamers, the most important or-

Ainance being that of Amsterdam of 1777, most of the
orinciples of which were intrcduced into our country
by De IMist in 1803.

Later an official sequestrator took the place
of tne commlssioners and in 1819 the Insolvent Ordinance
wove Dutch and English practice together, thereby estab-
iishing the principles of our present practice. The
1343 QOrdinance supercaded that of 1829 and fixed our
modern South African law of insolvency.

While the cessio bonorum and the immissio in

nossessionem are no longer in force in South Africa,
they may well be regarded as the forerunners respectively
of our voluntary and of compulsory sequestration.

There is no doubt whatsoever that the Act (1)

makes/ ...

Tarmers! Assistanne Act No. 48 of 1365,
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arbitrary inroads iato the rights of ~reditors and

it 1s for this reason that its aprlication was limited
% the tinme to certaln persons only, namely farmers,
gt »ilehtly so. It would be a sad day for creditors
and *adeed for the country as a wnole, 17 its applica-

tlon ware extended to all debtors. The debtor-creditor
relationshlip with its mutual rights and obligations
would count for nought because, under the Act, an in-
solvent debtor may well slam the door on his creditors

and walk out free from debt and without the ordinary

disabilities attaching to an insolvent.
The legislature saw fit in 1935 to introduce

[ Y

tnls srecial legislation to meet an emergency when most
farimers were facling bankruptcy. Its application should
accordingly have been limited to that state of emergency
alone but it has remained on our statute book ever since
and 1ts provisions are still being used in isolated
cases to-day.

Tt 1s surprising that no accurate statistics
nhave been keprt by the State Advances Recoveries Office
28 to the lssue of certificates under the Act, but it
is evident from research that many thousands of farmers
nave been reshabilitated through the application of the
Aet ., Tt is submitted that present day circumstances

§]

not justify the continued use of such arbitrary

nowanrs at all.

By /
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By the mere stroke of a pen, without previous
enquliry but merely on prima facie grounds, a Government
official can deprive creditors of most of their cen-
turies c¢ld common law rights.

The board can virtually force a composition
on creditors in spite of the fact that compulsory com-
position 1is no longer part of our common law. Further-
nore, a oroposal by the board, whatever it may be, is
desemed to have been accepted unless re jected by credi-
tors in meeting, and a farmer who is in fact insolvent,
can ke relieved of all his debts and obligations and

velb sulfer none of the disabilities of an insolvent.
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hip of the debtor's pro-

Lo

verty is, in the circumstances contemplated in the Act,

auntomatically vested in the board without the requisite

formalities of transfer, or delivery. This is cer-
tainly contrary to all common law concepts. The board

may then register a bond or transfer the property with-
2% a power of attorney! Furthermore, it can burden
the property with real restraints against alienation!
Trhese powers gravaly affect the rights of
suksequent bona fide creditors and one wonders how many

£

hem are awars of the risk of granting credit, even

<

many vears after proceedings have been taken under the

it is submitted, is open to grave

abuse/...




abuse by the government of the day, whichever 1t mlight

D

he, and the temptation of using it in present-day cir-
1d be removed by repealing its provisions
altogether. Having served a good purpose, it has earned

a decent but long overdue burial.
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sale in execution; set-off; restriction on
alienation or eacumbrance of land; summary

and coxnclusions,

Land Settlement in South Africa:

Land settlement and the disposal of Crown
lands prior to the Union were governed:-
- in the Cape - by Acts No, 37 of 1382;

No. 15 of 1847; No. 26
of 1891; No. 23 of 1893;
Noe. 4O of 1895 and No., 42

of 1908,
- in Natal = by Act Mo, 44 of 1904;

-~ 1u the Orance Free State - by Ordinances No. 22 of

- in the Trensvaal - by urdinances No, 45 of

1902 and No, 37 of 1907,

The South Africa Act (1) vested in the
Governor-General all Crown lands belonging to the

several/...

(1) Section 122 of the South Africe Act, 1909; 9, Edw.VTI

LI P
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several colonies at the establishment of Union.
The subsequent grant of Crown lands has
been effected by various and varied enactments since

Union,

The Land Settlement Act, 1912 (As amended):

The original Land Settlement Act, No, 12 of
1912, for instance, has been amended no less than
thirteen times since its promulgation and has
unfortunately been, to some extent at any rate, the
political football of various Governments,

The Act provides for the allotment of Crown
lands to intending settlers for agriculturasl or
pastoral purposes and provides furtiaer for the improve-

ment and suovsequent disposal of such lands.

Allotment:

e —

=

In brief outline, the Act envisages the
purchase by the Goverament, through its Land Board,

of large tracts of land in suitable localities for the
purpose of establishing settlements, Lands are divided
into lots on which dwellings aand other farm buildings

are erectved,

“robationer Lessees:

e

Probationer farmers are scttled on these lots

and/...
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and if they prove their farming abilities and
suitability as lessees they are eventually granted

leases of the holdings occupied by them (1)

L

Juration of Leases:

Leases are granted for an initial period of
five years but may be extended by the Minister for

further periods of five years. (2)

.

Rental:

o rental is recuired for the first two years
and thercafter a low rental is paid annually. (3).
CUptionn to Purchase:

Lessees are entitled to apply for the purchase

of their holdings after the lapse of a prescribed period,
the purcnase price being based on a valuation made by

tiie band Board including the value of improvements. (4).

Crown Grant:

After ten years have elapsed lessees can pay
the balance purchase vrice and receive frechold title
under Crown Grant. Otherwise the purchase price is

paid over a veriod of sixty-five vears. (3).

Holdings/...

(1) Act No. 38 of 1924,

(2) Sec, 24 of Act Ho., 12 of 1912,
{3} Ibid.

(L) Section 27 of Act No, 12 of 1912,
(5) Section 43 of Act Wo., 12 of 1912,




90.

Hcldings and Farms purchased for Settlers:

The Act empowers the Land Board to allot
holdings to lessces without any probationary period
and also to give them the option to purchase the
holdingse.

A settler may also himself select a farm and
the Government will then purchase the farm and resell
it to nim against payment of one-tenth of the purchase
orice in cash and the payment of the calance over a

period of sixty-five years., (1).

Extent of Land Settlement:

The extent to which land settlement has
taken place in the Union can be gauged from the
Government's latest report to the United Nations

Crganisation (2) according to which :-

(1) There were approximately 120,000 farmers in
the Union at the 31lst March 1952, of which
10,000 farmers were land-owners and the
reaaining 20,000 farmers were lessees., Of
the latter 20,000 farmers, &,133 farmers
were Government lessees.

123 sn

(1) Section 11 of Act No. 12 of 1912.
{ i ress Report of the Government of the Union of S,A.
ed Hations Organisation on Land Reform,
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(2) Since 1912 to 1952 no less than 11,626
holdings had been allotted to settlers,
covering 10,932,323 morgen and costing
211,745,307,

(3} During the same period, 6,695 farms had
also been purchased by the Government at
the request of settlers, at a cost of
£11,881,912 and totalling k4,365,421 morgen
in extent,

(4) The number of Crown CGrants issued since
1912 to 1952 totalled 6,677 in respect of
5,693,345 morgen costing £7,551,507 while
3,511 leases were either cancelled or
surrendered in respect of 3,353,726 morgen

costing £3,765,89,.

It is obvious from the above that land
settlement plays a very substantial part in our
agricultural economy. The extent to which the rights
of over eight thousand farmers are regulated by Govern-
ment leases and the relationship in which third parties
stand towards such lessees is a matter therefore of
some considerable importance,

Nature/...
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Nature of Lease:

Before discussing various provisions of the
Act (1), the nature of a lease will be briefly
considered.

Pothier (2) defines a leasse:-

as a contract whereby one of the two
contracting parties undertakes to give
to the other the enjoyment or use of a
thing during the period of time agreed
upon, 1in consideratioan of a certain
price, which the other, on his part
undertakes to pay.

Van der Linden (3) states that by a lease:-

eeeessss 18 understcod the transaction
by which the one party binds himself
tc let the other have the use of a
certain thing for a fixed time in
consideration of a certain rent which
the other binds himself to pay to him,

In more modern parlance letting and hiring,

locatio conductio, or huur en verhuring, is a contract

whereby one person agrees to give another the use of a
thing, or his own services, or those of another human
being, or of an animal, and the other person agrees
to ay him a orice in returan. (4).

In Roman law the contract of locatio conductio

WaS/ooo

(1) Land Settlement Act No, 12 of 1912,

(2) Pothier's Treatise on the Contract of Letting
and Hiring. (Contract De Louage) trans. by G.A.
ruiligan, 15U Ed. 1953,

(3) v.d. Linden., Institutes. Trans. Sir H, Juta.

(L) Princioles of S.i, Law = G, Wille 3¥d Ed, 1949 at
page 380,
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was completed by the mere consent of the parties thereto
as soon as the amount to be paid for the hiring was
agreed upon. (1).

In South African law, however, a lease, or
contract of letting and hiring of movable or immovable
property is formed by the agreement of the parties on
the following three points: that one party is to let
or to give the other the use, of ascertained property,
at a fixed or fixable rent.

The contract in iloman lew gave rise to
personal rights alone end not any real rights. The
hirer was not even entitled to possession as the lessor
remained the possessor according to law, his duty not

being praestare rem licere hatere, but przestare re

Trul, uti licere,

In modern oSouth African law, however, a
lease creates not only contractual rights as between the
parties tnemselves, but also proprietary rights which
tiie lessee can, within certain limits, e.g. registered
long leases, make good against the whole world, To

some exteat, therefore, one is justified in regarding

QO

es of ownership in land., (2).

Fae

& lease as a spe

L

[¢]

Locatig/...

(1: Inst. 3.24. | ) ”
(2) An Introduction to Roman Dutch Law, R.,W, Lee LV Ed,
page 151, and Breytenbach vs. Franxel 1913 A4,D,
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Locatio Conductio Rerum:

Of the three types of letting and hiring

under Roman law, the locatio conductio operarum, the

PJ'

locatio conductio operis facicad

0]

8
&,

and the locatio

conductio rerum, the latter is of concern here, namely,
thhe letting of a thing, such as a house or a farm,
The hirer of a farm was called the colonus,

in apposition to the inguilinus of a house, the rental

veing termed the reditus or pensio.

The duty of the locator, or lessor, was to
guarantee the lessee against eviction and to re-imburse
him for any useful or necessary expenses incurred,

The duty of the conductor or colonus , on the

1

other hand, was to take care of the land as a bonus

vaterfamilias, to give up the land at the end of the

term of the lease and to pay the rent agreed uvron.

Bmohvteusis:

3V

Formerly the lands of the Roman peopls, of
the municipalities or of the college of priests, the

1led asri vectiszales, used to be let for differing

L0

SO0=C

veriods ranging from five years up to periods amounting

almost/...
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aimost to perpetuity,
With the passage of years, not only lands

but houses, too, were let in a similar manner, the

ot
W

nds and housces so let being termed Praedia emnhyteuti

-

caria, About the time of Justinian these two types of

tenure of apgri vectigalss and of emphyteusis were unis

e

wader the common name of emphyteusis,

LThe emphyteuta enjoyed the use and fruits of

41

the land in the same way as a usufructuary and could
dispose of his rights over the thing in any way he
ilzased, except that the dominus had a right of

sre-emstion, [he emphyteuta could not alicnate his

rignt under itoman law but in Homan Dutch law this was
nllowed to a limited extent, (1), Under Roman law on

death ol the emphyteuts his right was transmitted to

2is helrs., e was obliged to pay his pensio whether

e benef’ted by his emphyteusis or not and was also

ouliged to ensure that tihe land did not deteriorate in
9

VaLu€s

Justinian points out tihat (2)

"o

.

48 tuc ancients were in doubt as to this contract,
some regarding it as a letting on hire, and some
as & sale, thie constitution of Zeno was made,

1

wnich declared that the contract of emphytcusis

WaS/ooo

ed

{1) Grotius Jurisprudence of Holland., Trans.R.W.Lee at
cage ZL1,

£~ s e A ~
t2) Tiosts Je2b4 3
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was of a special nature, and was not to be
confounded either with letting on hire or
with sale, but rested upon its own peculiar
agreements.

sultrent Tenure:

This mode of land tenure was not identical

with the emphyteusis of iHoman law, nor was it
apparently derived from it, but it was nevertheless
influenced in its development by the rules of Roman
law. (1). It was a grant of land for an indefinite
or limited period subject to the payment of an annual
rent (cyns or census). The grantee later became the
owner of the land with free rights of alienation

inter vivos or by will and had to maintain the land.

The grantor was considered to have merelv a rent-charge
upon the land. A similar type of tenure existed in

the Transvaal, namely, that of leeningplaats,

Apart from the various statutes regulating
guitrent tenure, it has been held that the rights of
the parties nust be determined by reference to the
grant itself (2) and that although the Government is

the dominus directus, it cannot prevent a bona fide

sale of the land by the quitrent tenant (3).

Quitrent/...

Ain Introduction to Roman Dutch Law, R.W. Lee hth
BEd. at page 157.

Col, Government vs. Wasserman 1887, 5.
Col. Government vs. Fryer 1885. 3. 3.C,

b
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Quitrent tenure was, however, for the most

part abolished by the Quitrent Act No. 54 of 1945 (1).

The Land Settlement Act:

It is not, however, the intention to deal
with the Land Settlement Act in all its varied details
but only with those of its aspects which impinge on

common law principles,

The Payment of Rent and Probationers:

The payment of rent is essential for the
constitution of a lease. The grant of a right of
occupation is not a lease i no rent is payable (2).
As Pothier has it:=-

There cannot be a contract of lease

without an agr-eed price for the use
and enjoyment of the thing (3).

it is of interest to note that a later
amendment to the Land Settlement Act (4) made
provision for the granting of a right of temporary
occupation to what the Act (5) terms probationary
lessees.

The Minister of Lands detefmines the

conditioﬁs/...

(1) Section 2, Act No., 54 of 1945 and note on page
20l1. Grotius Jurisprudence of Holland, R,V.Lee,

(2) HRosen vs. Rand Tovnships Registrar. 1939 W,L,D,

3) Section 32 . Pothier's Treatise on the Contract

of Lease - Contrat De Lousge. Trans. by G.A.

tulligan,

(4) Act Noe. 12 of 1912 as amended i.2. by Act No.38
of 1924,

(5) Act No, 38 of 1924.
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conditions of occupation and may even pay maintenance
allowances to these so-called "lesseces" either by
way of wages or as loans. It is obvious that these
occupliers are not by any means lessees in the proper
sense of the term. They are merely occupiers whom
the Iinister of Lands thinks are likely to be suitable
as proper lessees of the holding when trained. The
designation of probationary lessee in the Act is

therefore a misnomer.

nemission of and Alteration in Rent:

The proviso to section 24 of the Land
Settlement Act (1) empowers the Minister of Lands ,
w.:ere a lcase has been cancelled due to drought,

JluielesineA 65 ety

flood, tempest, locusts, lack of water, failure of

crops, disease of stock or other adverse farmin
- b

conditions to waive the whole or any vart of the

reat due, \
An amending Act of 1925 (2) makes provision
for the alteration of the rental if a lessee cannot meet

1is obligations because of drought, flood, tempest,

locusts, lack of water, failure of crops or other

adverse/.,;

(1) Act No. 12 of 1912 as amended,
(2) Act No., 26 of 1925, section 18.
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adverse farming conditions.

The point at once arises as to whether
these provisions alter the common law in circumstances
where a lessee might otherwise have claimed a
remission of rent under the common law by reason of
having veen deprived of pen=zficial use and occupation
of the holding. “

dccording to the Digest a lessee may claim |
a remission or a reduction of rental if he has

sustained damage to his crops owing to gtorms, floods,

hestile inroads, or landslips , or blight in the

e of olives (1).

[¢]
Q
)

Van Leeuwen (2) grants similar relief to
a tenant who has enjoyed little or none of the fruits

by reason of floods, war, fire or other great damapge

to leased property.

Van der Linden (3) stzstes that the lessee
may demand a remission of the whole or part of the
rent if the unfruitfulness has been caused by

inundation, heavy thunderstorms, or such like unforscen

misfortunes.

According to Huber (L4):-

A/oel

Digest 19.2.15.2.

v, Lecuwen. Romeins Holl, Recht L4.40.7.
Institutes 15.12 . Trens, Sir H, Juta.

Huber, Heeden Rechts. 3.8.28. Trans., P. Gane,

T~
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A lessee can obtain a reduction of rent on
the ground of unavoidable loss namely

through war, floods, inuidation of salt vater,
extrao:dlnary prevalence of field-mice or
worms, incessant rzin and drouﬂht provided
that in the cilrcumstances of tlmg and place
thiose things were unexpected and unusual;

but for shortage in the crop owing to weeds
or failure of crops the lessee can obtain no
reduction,

These common law princisles have been
adopted by our courts and the various circumstances
ent.tling a lessee to remiss.on have been correlated

under the general terms of vis major and casus fortuitus.

Wille (1) enumerates many such circumstances
such as excessive snowstorms out of season or viole
winds and rain (2) ravages of certain birds such as
starlings, jackdaws and crows and, of course, locusts,
but not where tae fagilure or destruction of a crop is

du

(0]

to some inherent vice in the lrased vroperty such as

(I)

old age of vines (3).
In the Cape Province und the Orange Free
otate, specicl legislation limiting the common law hes

Leen promulgated (4) excluding inundation, tempest, (war or

<

ingurrection in the UoFeS.) or such like unavoidable

isfortune, as rrounds for remission of rent.

..“m'w_,.—

Thot.ss

(1) Landlo.d and Tenant in South Africa ,th 24, at page 227

!2) Hansen Schrader © Co, vs. Kopelowitz 1003.m Se

(3) Johannesburg Cons. Investment Co. vs. Hendelssohn and
srauce 1903, T.He R

(i) Cape Law & of 1879.5.7 and C.F.85, Ordinsnce 5 of 1902
Sede
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be ceded shall be as prescribed by

regulaticn.

roman Lawe

Under iloman law sub-=letting of lands was

aliowed, the principle being - nemo prohibetur reum, quam

conduxit fruendam, alii locare, si nihil aliud convenit;

unless there 1is an ag ent to the coantrary, no-one is

devarred from letting to another what he has hired for

is own use. (1),

ioman Dutch Laws

Romen Dutch jurists had divergent views on

J

vhetner s lessee could sub-let or cacde his lease,particularly
us regards praedia rusvica.
Grotius, for instance states (2):-

A person who has tzken a thing on hire may in
turn let it on nire to another in the
avsence of stipulation to the contrary,.

.n the other hand, van der Lhesssel maintains (3):

Although by the general law as adopted
either wuolly or with modifications by
oarulquar statutes, it is permitted to
a lesse2 to sub=-let land leased by him,
ret by the Law oL HOLland of 16th
eptember , 1553, an exception has been

made/...
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made in respect of country lands, which
cannot be sub-lct without the consent in
writing of the landlord,

Voet (1) states definitely:-

It '.as been established by our customs
that leased lands cannot be sub-let
without the consent of the owner or
landlord.
These writers base their opinions on the
Placaats of 1515, 1580, 1658, and 1696, but whether
tnese Placaats referred to original leases or only to
nae-huyre (subsequent leases) is still the subject of
doubt,
Grotius, Groenewegen and van Leeuwen {2)
maintain that a lessee of a rural tenement may sub-let

without thie lessor's consent.

bouth African Law:

In the Cape, the oSupreme Court has forbidden
t.ie cession of leases or sub-letting of rural lands
without the landlord's consent (3) but in the Transvaal,
the Court took the opposite view (4).

It seems that the generally accepted view

is/...

(1) Voet 15.2.5.

(2) Rooms. Holl, Recht. 4.2Ll.k.

(3) de Vries vs. Alexander 1880 Foord,
{ TAP | AT 4 lqrds S A.R
\4) Eckhardt vs, Nolte, 1885, S.,A.R.
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is taat under our common law a lessee of a rural tenement
may not cede his lease or sub-let without the landlord's
consent but tihie matter is not entirely free from doubt,
It is also clear that under the principnles
of the Roman Dutch law of delegation a tenant may not
cede or assign his lease without the lessor's consent (1)
as the conseant of all three parties, namely, the lessor,
tne lessee and the proposed assignee is recquired for the
transference of rights and obligations under the lease,
The distinction between an assignment or
cession of a lease and a sub-lease lies in the fact that
the former is a transference by the tenant of all his

rights and obligations under his lease to another person,

so that the assignee is substituted for the tenant; the
tenant drops out altogether, he loses all rights and is
relieved from all obligations and responsibility under
thhe lease, while the assignee takes his place and becomes
the tenant of the landlord, under the terms and
conditions of the lease.

On the other hand, sub-letting is a grant
by the tenant of the whole or portion of his rights

under the lease to another person, called the sub-tenant,

in/...

[39)
o
.
0F]
.
(9}
-

(1) Henderson vs. Hanekom 1903,
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in return for a rental; a fresh contract of lcase,
teried a sub-lease, being created between the tenant
and the sub-tenant. The original lease between the
landlord and the tenant is not affected in any respect
end remains in force, but there is no privity of i
contract Letween the landlord and the sub=tenant., It
follows that the rent under the lease is still payable uy

the tenant to the landlord, while the rent under the

0]

ub-lcase is payable by the sub-tenant to his landlord, :

|._.‘-

.¢. the tenant, Similarly, a sub-leasz does not
incorporate the terms of the original lease, or any of
its express conditions, unless the parties to the sub-lease
have specially so agreed (1).

There is a common law rule, however, that
a compulsory cession, namely, one necessitated by
operation of law for the purpose of distributing the
proceeds of a tenant's estete among his creditors, is not
srohibited by an original agreement between.the varties
not to cede (2).
Such a prohibition was not, therefore,

binding on a trustee in insolvenc (3), nor on a

liquidator of a company being wound up (4), nor on a
mcssenger of the ccurt acting in pursuance of a sale in

execution/...

Landlord and Tenant in South Africa. G, Wille ,th Eq.
at page 108,

London = 3.A, BExploration Co,vs. Ligd. N.E,Bultfontein
Ltd., 1855, S.C., Also Fitzpatrick's Estate vs.Frankel's
Zstate 1943 4.D, ‘

leimann vs, Klempman 19222 W.L.D.

Himmelhoch vs. Liqd. Fresh Milk Co, 1925 T,P,D.
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execution of & judgment cgainst the tenant (1), but the
position in regard to trustees and liquidators has been
altered by special legislation (2) making such a
prohibition now binding upon them,too,

In terms of section 35 (2) of the Act (3)
quoted above, however, a sale in execution of the
lesszee's interest in the lease, is conditional upon
the Lkinister's consent. This latter provision
constitutes a statutory limitation of the common law
rule and the mode in which the interest is thus to be

ceded is also prescribed by regulation.,

Quiet BEnjoyment of the Leased Propertyv:

Bvery lessor is under a duty not to inter-
fere with the lessee in the qgulet enjoyment and use of
the leased property (L4). A covenant or agreement to
the effect that a lzssee is entitled to such a right is
implied in every lease (5).

On the other hand, Pothier (6) maintains:=
ceeseeeses if what a lessor wants to do to the
lands of the farm be something which does not
lessen the lessee's enjoyment of the lands, or
if the diminotion of enjoyment which it will
cause o2 something infinitely small, the lessee

canzot object, nor even claim an indemnity,

Seeing/. e o

Allison's Est. vs, du Plessis 1925 T.P.D.

Act No, 16 of 1943, sec.li.

Act No, 12 of 1912, as amended.

Dig,19.2.15.8; 19.2.24.4; 19.2.33.

Watson vs,., Geard, 1884. 3. E.D.C.

Sec., 75. Pothier's Treatise on the Contract of
Lease - Contrat De Louage. Trans. by G.A.Mulligan,
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seeing that he suffers no lozz ......

ceesssess 1 1s not a disturbance of the

lessce's enjoyment if the lesscr goes

himself,or sends others on his behalf to

Iinspect sesnses

Any doubt which may exist as to the

lessor's comnon law right of access to the leased
property, is resolved by section 4O of the Act (1)
which gives the linister the specifiic right to enter
ugon and inspect the leased holding at all reasonable

times, irrespective of the common law,

Uccupation of and Residence on the Leased Holding:

BEvery lessee has available an actio conducti

against his lessor for the use and occupation of the

~—

vroverty let (2).
The lezssor must accordingly deliver the

property to the lessee by traasferring to him the

detentio or physical control thereof (3). He must give

the lessee not only vacua possessio but also the commedus

:sus of the leased property.(.)
The tenant obtains thus a possession which
can be vrotected in law (5).

There/,..

Act No, 12 of 1912, as amended,

Dige 19.2.15; 19.2.19.8; Voet 19.2.14.

Grotius 2.44.9. Voet 19.2.1. and 14.

Tshandu vs., Johannesburg City Council 1947 W.L.D.

An informative article on the orotection afforded

to a possessor appears in the Tydskrif vir ileedendaarse
romeins-Hollandse Reg of November 1954 under the pen
of i, ¥W,f, Iiddelberg.
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There are, however, no authorities on the
actual nature or degree of occupation necessary to
constitute the possession which is reoquired under the
contract of lease, It would seem that the lessee should
at least have actual physical control of the property (1).

The question of sub-letting has already been
dealt with supra.

Section 238 of the Act (2) departs from our

common law concept and prcvides for compulsory residence

and occupation by the lessee for specified periods during

each vear,

For instance, holdings purcnased at the
instance of settlers under section 11 of the Act (3) and
leased pack to them, must be beneficially occupi=d and

resided on by the lessee for not less than eleven months

in every calendar year (4).
For the purpose of this section 28,
"beaeficial occupation of a lesased holding is stated
to include:=-
(1) the proper care and maintenance of the

improvements thereon ;

-1 7 .
(1) Scholtz vs, faifer, 1910. T.S.
%2) Act No, 12 of 1912, 2s amended.
3) Ivid.
(L) Sec. 23,Act No, 12 of 1912, as amended.
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(2) the maintenance and improvement of the
fertility of the soil and the taking of
all measures necessary to deal effectively
with existing or anticipated erosion or

brackishness of the soil

.
b

(3) the extermination of vermin and the
eradication of noxious and other weeds in
accordance with the provisions of any law

requiring such extermination or eradication.

These are far-reaching requirements and will
oe more fully dealt with infra when discussing the
question of improvements on the leased property.

The provisions of this section 28 have
been made applicable to all leases (1) and, what is more,
are being enforced by the Goverament, as is evidenced
in a recently decided case (2),

This was an application by the Minister of

Lands for an order declaring a lease to have bzen

«
©

ncelled, for the ejectment of lessee, and for other

relief,

On/sss
(1) By the provisions of Sec. 1 (2] of Act No, 42 of 1944,
{2) Strijdom W.U. vs. Fourie 1953 N.F.D.
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On the 13th March, 1947, the lessee had
been allotted a farm holding under the provisions of the
Act (1) and a lease, with an option to purchase,was
entered into between the lessee and the Department of
Lands. On 1lst October, 1951, the lessee exercised
the option to purchaose, but the price had not yet been
raid, Section 43 of the Act (2) provides for the issue
of a Crown grant, inter alia, after not less than 10
yecars have expired since the date of commencement of
the lease. Section 2 of the Act (3) defines M"lease"
2s including the tenure of any holding after the right
to purchase it has been exercised and until a Crown grant
has been issued. In this particular case the period in
every calencar year during which the lessee was required
to reside on and ceneficially occupy the holding had been
fixed, in terms of section 28 of the Act (4) and
Government Notice No, 585 dated the 15th March, 1946, at
10 months, During the calendar year 1952 the lessee was
ausent from the holding from the 1lith October to the 3lst
December, in the course of serving a sentence of 7
month's imprisonment in respect of a conviction for stock

theft/...

(1) iAct Ko. 12 of 1912, as amended,
(2) Ibid.
(3) fdct Wo. 12 oi 1912, as amended,
(4) Ibic.
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, on the 19th February, 1953, the
iidnister cancellied thiz lsase under the rovisions of
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from gaol during 1953, end
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Thie question to be decided was whether the

at least 10 months

dTReside? dis defined in section 2 of the Acw

\2) as .azaning Lo be in occupasion of a "habitable house"
suproved by the kinister, Nothing turned on the aspect
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of the Mhobitalle house™ and Lhe enquiry becane wh
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(1) sct Zo. 12 of 1912, as ansended.
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(2] Lhid,
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The lessee waintained thet a jerson might
Le said to reside at his house even though he =
Le tenporarily acvseant and contended that a lessee
ve in persongl occumation of 2 dwelling or a farm
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occugation for ten months of ths yeer,
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callad upon to decide w!
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certainly have made specific orovision
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words to rexnedy a cssus omissus

RN

vite S

sub cting word even if the result is harsh
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Hesidenc

wot occupation made compulsory

vut restrictions as to the number and

race of reside

tinuously or in
thod of
le

they

or without

nts

allowed on a holcing were at one time imposed by
legislation,

Section 28 (b) of the Act (2), as
substituted fror time to time (3) provided that not
lore than oi2 Suropean (other than 2 lessee's wife,
deughters and minor soas) could reside on @ leased

holding/. ..
(1) Dadoo Ltd. and others vs. Krugersdorp Municioal

Council 1920 A.D.
Act Lo, 12 of 19]1Z
{b

——
LSV
g

3 as amended.

(3) This section 28 was substituted by s=zc.7 (a
of Act HNoe. 26 of 1925 and by sec, 2 (1) (a) of
sct Moo L2 of 1944, and was anm qd d by Act Ho,
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10lding , unless the kinister otherwise agreed. This
restriction was furthermore made of retrospective effect

so as to attaoch to every lease issued before 1944 and

5

;150 epplied to all subsequent leases (1),

n

As vias to be expected, the restriction
gave rise .o 2 lot of dissatisfaction amongst lessees
and was finally abolished by an amending ict in 1949.(2)

Furthermore, the opportunity was afforded
to all lessees oI approaching the linister of Lands for
tne cancellation of the restriction in their leases (3).

o such statutory restrictions as to
residence exist at pres:nt, but judging by past experience,
it is not veyond the bounds of possibility that some

future Govermment may see fit to reimpose thenm,

lmorovemnents:

C

In terans of section 29 of the Act (4) every
lessee is obliged to care for and maintain the

improvements on the holdine to the satisfaction of the

7

M ter of Lands and if the linister considers that

ik

Y

the lessee is failing in that respect he may, after not
less tihan one month's notice to the lessee, himsel? take

immediate/...

(1) Szc. 1 (2) of Act No. 42 of 194k,

(2) Abolished by sec. 2 of Act lo. 42 of 1949,
(3) sSec. 7 (1) of Act Ho. 42 of 1949,

(4) Act No, 12 of 1912, as amended.
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imiediate steps , at the lessee's cost, to prevent the
depreciation of the improvements, The lessee's

feilure to react to the notice to arrange for the care
and maintenance of the improvements renders the lecse

liable to cancellation,

dhere there is nc beneficial occupation,
the lease may be cancelled., (1)

Now, the obligatiocn to maintain the
improvements and the leased ovroperty is in accordance
with the common law rule that a lessee is under a duty
to take care of the lcased property (2), that he must
use it only for the purpose for which it was let and
for no other purpose (3), that he must restore the

property tc the lessor on termination of the lease, in

tle sawme condition as that in which it was delivered to
him, fair wear and tear excepted (4) and that he must
not, therefore, abandon nor neglect the property (5),
noyr misuse nor injure 1t in any way.

Pothier (8) says, for instance, that:=-

1. =

I'he lzssee must use the thing lesased as a good
paterfamilias would use his own property; he
must exercise tiie same care to preserve it as

a/eee

(1) Strijdem §,0, vs, Fourie supra.

(2) Voet 19.2.29.

(3) <ibid and Van der Linden 1.15.,12,

(L) Roberts vs., Krauses, 1213 0.P.D.

(5) Grotius 3.19.11.

(5) Sec. 190G, Pothier's Trcutise on the Contract of

Lease - Contrat De Louage - Trans. C.i. FMulligan,
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a good and careful paterfamilias would in
the case of his oW Property ceesssesesecs
similarly, the lessee of a farm must work
the lands properly and in the right season.
He is not allowed to overtax the lands ...

But what of the position where the
improvenents on the leased property are destroyed by
the action of a guest of the lessee or damage is done
to the lecased property by such a third party who is

a guest ? Is the lessee liable to the lessor for such

This question was considered by the Cape
Provincial Division in a recent case (1), The court
( de Villiers, J.P., and Watermeyer, A.J.) held that
the lessee was not liable unless he was negligent in
admitting the guest, the onus of showing that he was
not negligent resting on the lessee in accordance with
the principle laid down in Frenkel v. Ohlsson's Cape
Breweries , Ltd.,, 1909 T,S. The court rejected the
view expressed by Pothier (2) that the lessee should be
held liable even although no blame is attributable to
nim, and accepted the view of Voet that the occupant of
a l2ased house is not liable for the delicts of his

suests/...

(1) Kealey vs. Landsberg 1953 C.P.D.
(2) Section 193, Pothier's Treatise on the Contract
of Lease - Contrat De Louase = Trans. G.A.Mulligzan,
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guests unless he was negligent in admitting them,

.n the matter of improvements, section

o

of the Act (1) introduces a startling innovati-n.

H o W
(@)

ct

makes it obligatory uoon a lessee to effect improve-

ments when tiuere are no or very few improvements of a
permanent and substantizl nature at the date of allotment

of the holding to him, The relative szction reads:-

Every lessee of a holding on which there are
no imorovements of a permanent and substantial
nature at the date of the allotment thereof or
onn which there are on the aforesaid date such
imgrovements which in the opinion of the land
board are of a value less than one hundred
sounds or less than twenty per cent., of the
value of the unimsroved land, whichever amount
may be the greater, shall within ten vears of
the date of the commencement of the lease
effect imorovements on the holding which,
together with the value of the improvements
(if any) existing at the date of allotment,
will bring the total value of the imyrovements
to a value which, in the opinion of the board,
is not less than one hundred pounds or twenty
per cent. of the value of the unimproved land
at the date of such allotment, whichever may be
the greater,

Huber (2) states quite plainly:-

A lessee 1s not bound to make improverents
but merely to use (the land) properly,

.
&

There /...

(1) Act No, 12 of 1912, as amended.
(2) Huber's leeden Rechts., 3.8.24. Trans, P, Gane.
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There is no common law rule requiring a

lessee to restore th

(O]

leased prcrerty in a better
condition than that in which he received it, (1) The
very nature of the contract cf lease militates against
such a rule; it is the use of a thing which is hired.

Apparently this section 30 of the Act (2)
was promulgated in 1912 so as to assist in the building
up of a sounc agricultural industry in the Union. It's
application may well be the cause of hardship in cases
wherc lessees are forced to relinquish farming

overations thrcugh circumstances beyond their control.

Landlord's Hypothec:

As will be evidenced later, the Act (3)
crecates a Ly .othec over the lessee's interest in the
lease anc introduces a statutory pledge over certain
of the lessee's movable property, Before discussing
those provisions it is necessary to examine briefly the
naturce and scope of the landlord's lien as it exists
under our common law,

Van der Lianden (4) states, inter alia:-

The/...

Henningz vs., le Roux 1921, C.P.D,

Act lio, 12 of 1912, as amended.

Llbid.

v.d. Linden. Inste. 1l.12.2.: Trons., Sir i. Juta.
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The law tacitly, without any agreement to
that effect being necessary, gives a right
of legal or tacit mortgage tO ..eeeeeeeees
the lessors of houses or lands, on 21l the
movable property brought thither by the
lessee and also on the fruits wiich grow
upon the land. )

Grotius, too, states (1):-

cecee... likewise the lessor of land (enjoys
a tacit hypothec ) over produce standing on
his land.

Van der beessel (2) maintains that:-

The lessors of lands, in town as well as in

the country, have a tacit mortgage over

things brought and carried into such lands,

In respect of lands in the country, the

fruits growing thereon, and even those which
nave been carried into barns are subject to

the same right. This right should be exercised,
or in order to preserve it the things should

be put under arrest, before they are carried
away from the land.

This tacit hypothec is ccnstituted over

the invecta et illata on the leased property for rent

due by the tenant.
The hypothec is often wrongly referred to
as the "landlord's liern", but a lien owes 1its

existence/...

-

v.d. heessel Theses., Select 4R23: See also Voet

——
oo

) Grotius 2.48.27.
!




existence to the fact that the creditor is in possession

of tine subject matter of the lien, whereas the property
wiicn constitutes the subject matter of the landlerd's
hypothec 1s on the leased premises and is thus in the
possession of the lessee as debtor.

The nature of this hypothec was fully
discussed by the Appellate Division in 1911 (1), It

nas a dual origin, being derived from the pandingsrecht

of the old Jutch law, uron which the tacit hypothec of

tie iomen law has been grafted,

Law:

C
P
(9N
(W]
]
ct
(@]
5

The old Dutch law did not recognise tacit

hyoothecs,but only the pandingsrecht which was not a

security itself, but merely the right to obtain a
sccurity by seiziag the goods of the debtor. Under this
right the lendlord could attach ( by a pandneming) the

invacta et illiata for arrear rent and sell them in

gxecution after notice to the lessee, but without having
vreviously obtained a judgment.
oman Laws

Justinian (2) makes mention of an

interdictum Saslvianum given to the owner of a rural estate

as/ees

1) Jebster vs. Ellison, 1911 A,D.
2) Justinian's Institutes 4.15,3.
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as a means of getting possession of the goods of the
occupier of the estate, which goods had been pledged
for the rent.

This process is not to be confused with

the actio Serviana. It probably constituted only a
step to the latter action and may have fallen into

disuse by the time the actio Serviana was introduced as

means of redress for the creditor,

In the case of leased land, farming
implements and the lessee's other property were held
as security for the vayment of rent and the praetor

Servius gave & lessor this real actio Serviana to enforce

his rigsht to these things in the case of non payment of
the rent, This action was gradually extended under the

name of actio quasi - Serviana and was used to enforce

tiie rights of a creditor over anything thus given in
securiby.

The Institutes state (1) :-

The actio Serviana and the actio quasi-
Serviana also called hypothecaria, equally
take their rise from the praestor's juris-
diction, The actio Serviana is brought to
set possession of the effects of a farmer

which/...

~

(1) Justinizsn's Institutes L.H5.7.

¢
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which are held as a pledge to scecure the
rent of the land. The actio quasi-Serviana
is that by which creditors sue for things
pledged or mortgaged to them,

A tacit hypothec was conferred on a lessor
only in the case of the lease of urban property but an
express agreeuent was required to constitute the hypothe
in respect of the lease of rural property (1), but
nevertheless (2)

in zraediis rusticis fructus qui ibi

nascuntur tacite intelleguntur pignori

esse domino fundi locati etiam si

nominatim id non convenerit.
in the case of rural tenements, the fruits produced
therein are tascitly uaderstood to be pledged to the
ow.er of the leased property, even if such has not heen

ex.rzssly agreed upon,

The landlord's hypothec as we know it
today, is = fusion of tie old Homan and Dutch law
councepts and 1s the only remaining common lasw tacit

which hes auy value for the Insolvency Act (3).

T™he/ee.

(1) Vigest 20.2.4.
(2) Digest 20.2.7. _ .
(3) Sec. 85 of the Insolvency iAct No., 24 of 1935,
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— . . . g
tae hypothec is given in respect of arrear

rent ouly (1) and covers invecta et illata and fruiss

and croovs of the property leased.

invecta et Illata:

As ©o the former invectsa et illata they

consist of things driven or carried on to leased
property (2) such as animals, furniture, ornaments, etec,,
but not tue .roceeds of the sale of roods which were

subject to the aypothec.{ 3)

Friaits and Crops:

As tc the latter, it does not matter
wiether the fruits and Crops are still growing, or having

» are stacked or stored on the leased

In this connection Pothier states:=(5)

seeeees. this right extends to all fruits
oI whaltsoever nature, that have been
gatacred upon the lands of the farm, such
2s wncat and grains of all kinds, hay,wood,

T (P L E
vilna, clder, etc,

Ihe invecta et illata to which the nypothec

refers may velong in ownership to the lessee, or Lo a

XY

sub=less

1)1

- -

;
'

1) Woodrow . Co, vs. Rothman, 1884. 4 Z,D.C. and Sec, 85
insolvency Act Ho, 24 of 1936,

) Voet 20,2.2.

) Sugarmen vs, Burrows, 1915, W.L.D.

) Vﬁoet 20.2.20

) Sec. 233, Pothierts Treatise on the Contract of
Lease - Contrat De Louage - Trans, by C.A.Fulligan,
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sub-lessee or to a tiird party.

Goods of Sub-Lessees:

According to Voet and the Digest (1) the
¢oods of a sub-lessee were subject to the hypothec up

Fal

to the full zmount of the rent due by th

0}
=
®
[ 4]
0)]
¢
(©]
~.
=
@]
ct

gierely bv the sub-lessee but the position today is
J j b i -

v

that they ar

W

subject tc the hypothec only up to the amount
owing vy the sub-lessee for rent as also the fruits and

crops of a sub-lessee (2).

Goods of Third Partics:

The goods of third parties found on the
leased premises are suvject to the hypothec if the owner
axiressiy or implicitly consents thereto. A consent is

implied if tne owner allows his goods tc remain on the

leased property for the use of tiie lessee for a permanent

or Lndefinite veriod without bringing it to the notice of

}.J-

the lessor that the oods belong to him, when in a

Do Fopd prin dva  ovE Al TR O N
wfifectivoneszss of the Lypothec:

Ls soon as the rent is in arrear the

hypothEC/uto

(1) Voet 20.2./: Digest 19.2.24.1.

(2) Friedlznder vs. Croxford % Rhodes. 1257. 5 Barle,
See also Landlord and Tenant in South Africa.C.
Wille. LB 324, at page 193,

{3) Coldin;er's Trustee vs. Yhitelaw % Sons 1915 T.P.D.
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hypothec accrues but is of little value unless rendered
effective by an attachment (1). Before the coods are
attaced, the hypothec can be defeated by removing the
goods fronm the leased property (2).

The position under itoman law was differant
in so far as the movables continued to be subject to

1

the hypothec, even though removed, the practorian actio

o)

Serviana beln; directed against anyone who had in his

l;__l .

possession the coods which were subject to the hypothec (3).

Roman Dutch law and our law also concede

a right to the lessor to retake by means of an attachment,

removed goods before they reach their destination,
provided this is done expeditiocusly (L), Hence the
doctrine of Mguick vursuit" (5),

S50 much then for the brief outline of the
landliorcd's hypotherc which is gvailable to the Government

as an ordinary lessor under the Act (5).

SB

ccial Statutory Hypothce:

The act (7) does not contain any provision

which coulc be construed as derogating from the common

low/ee.

(1) Webster vs, Bllison. 1911.A.D,
(2) Voet 20.2.,3. Van der Leessel, Select.Theses .23 supra.
(3) Sec. 257. Pothierts Treatise on the Contract of

Lease - Contrat De Louage. Trans. by C.A. iulligan,
(L) Voet 20.2.3. OCrotius 2.48.17.
(5) Webster vs., Bllison 1911. 4,D.
(6) Land Settlement Act No, 12 of 1912,
(7) Land Settlement Act No, 12 of 1912.
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law concept of the hypothec. In fact it goes further
then the common law and creates an additional special
hypothec under section 37 (1) of the Act (1) which

reads i.2, as under:-

™

e Governmment shall have an hypothec over
every lessee's interest in his lease in
security of all amounts owing to the Govern-
ment Uy the lessec in resvect of ..iveeeeees
cessececs rent Loieeeee... in terms of the
lease or under the provisions of this Act;
a.d such aypothec shall rank prior to every
mortvgage vond, hypothec or charge upon the
sald interest,

The lessee's interest envisaged in this

section cannot be classified as invecta et illata, The

latter are things driven or carried on to the l=ased
property such as animals, furaiture, or ornaments (2).

It is clear that this provision is in
addition to and not in substitution for the common law
nyrothec given to a landlord.

The presumption, albeit rebuttable, exists
that a statute doss not intend to alter the existing law
more than is nccessary and should be interpreted to
co.aform to cexisting law as far as possible, unless the

contrary/...

(1) This section 37 of Act No. 12 of 1212 was
substituted by section 16 of Act Ho, 57 of 193k,
(2) JWebster vs. Bllison 1211. A.D,

~
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contrary is clearly inteaded (1) because it is
considered improbable that the legislature would
overthrow fundauental principles, infringe rights or
depart from tne general system of lsw without expressing

its intention clearly.

Pledece of rovables:

The dct (2) not only affords the Covernment

a special statutory hypothec in addition to the ordinary
landlord's hLypothec, but also a right described in the
Act as a pledge of movables which shall be deemed to be

o

Zi1 possession of the Government,
How the matter of delivery is very important

in the contract of pledge of movables, To constitute a
velid pledge wiich is =ffective against all parties, it
is essenticl Lo glve possession of thz movable to the
pledgzee.

Upplgnoratio rerum :0bilium ouarun

rossessio non est translata in

creditorem valet quidem resvectu

debitoris sed non praejudicat aliis

creditoribus (3).

In other words, a pledge of movables,

possession/...

(1) Johaanesburg lunicipality vs. Cohen's Trustee 1909
'E.Lj‘.

{2) Aot No. 12 of 1812 - Section 37 (2).

(3) ilatthaeus, De Auct. 1,19.74: Voet 20.1.12,
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possession of which has not vet been given to the
crecitor is effective as agzinst the debtor but does
not operate to the prejudice of other creditors.

Where therefore, the pledgor retains
Possessi.n and control of the movables, the pledgee
loses his ri, hts if the pledgor alienates and delivers

thie wovables to a2 third party who is un-ware of the

Furthermore, delivery tc implement a pledge,

ust be made with a view to perfecting that pledge, as

(&)

4

our law does nobt consider the delivery to be effective
12 thie pledgor retains vossession and control of the
movables even if he agrees to hold them precario and to
ve them up at the recuest of the pledgee (2).

How section 37 (2) of the Act (3) contains

a radical degzarturz from the above common law principles,

All stock and all movabls nrooertj belonging
to any lessee which is, or at any tirm» has

tzsen u on his holding shall be deemed %o be in
the possessLun of the Governmpnt and to be
vledged in favour of the Government in
security of ull amounts owing to the Govern-
mant Dy the lessee in zbakbc+ i sseempiakEenn
et seeesveessss in Lerms of the lease or

under /...

(1) :lars vs, death's Exec, 1384. 3 S,C, and Netherlands
Dank vs, Yull's Trustee 1914, .L.D,

(2) Grotius, iHoll. Cons, 3. /@ ok;  Voet 20
Stratlord's Trustees vs. London % 3 B
3 L.0,C,

(3) 4dct Wo. 12 of 1912, as substituted by sec, 16 of
Act Ho., 57 of 1934,
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under the .rovisions of this Act: Provided
that -

(2) nothing in this sub-section contained
suall in any way interfere with the
lesseel's right -

(1) to use any such stock or movable
property necessarily required for
consumption by himself, his house-
hold or his servants employed upon
the holding, or to use any produce
necessarily recuired for the feeding
of his stock upon the holding; or

(ii) to dispose of any such stock or
movable provarty for the purpose of
obtajning funds necessarily reouired
for the carrying on of farming
operaticis upon the nolding; or

(iii) to dispose of any such stock or
movable property in the ordinary
course cl farming operations;

(b} the onus of proving that any stock or
movable property used or disnosed of was
used or disposed of in accordance with
the provisions of proviso (a) to this
sub-section shall lie upon the lessee or
other person alleging it;

(c) The Secretary for Lands or any person
thereto authorised by him may by letter
direct the lessee not to dispose of any
such stock or movable property specified
in such letter, and thereunon the pro-
visions of proviso (a) to this sub-section
shall not apply to such stock or movable
rroperty so specified.,

Hot/u e
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as the lessee falls into arrear with his rent.

To soften the effect of this almost
impracticable provision as far as concerns iwovables
no lounzer on the leased premises, the legislation has
necessarily exempted svock and movables required by a

l2ssee for household consuuption and stockfeeding and

®

hag allowed him to dispose of such movables in the

1

ordinary course ol rfarming operations, but has, at tt

s}
Hib)
(0]

C

same tlme, placed the onus of proof thereof on the

L

lessee. The Govermmnent may, too, prohibit the consumption
and disposal ol the so-called pledgecd movables, so as
tc reader its pledge more effective or it mey release the
movavles from its pledge to enable a third party to
nypothecate them (1).

These deeming provisions provide yet
another examnpls of those "blanket securities" of which
agricualbural lsgislation is so fond., Often insufficient
cognisance is taken of the possible far-reaching effects
of such provisions aad their promulgation is sought to
y everring that they are so seldom made

use of that the danger to the individual right of the

squect/...

o
e ]
AWS)
€3]
(6]
«
L]
o
~2
~
fee
Q
ot
—t
o]
®

12 of 1912, as
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suiject Ls, (o &ll intents and purposes non-existent.
4 specious argument, indeed !

The Government's right of pledge has
alrcacdy been upneld in s receat case where the Covern-
ment intervened and objected to a2 sale in insolvency on
the _rounds that tue attachned assets were hypothecated
to 1t {(1).

Compensation for Improvements and
Removal of Crops:

vnenever a lease is cancelled and the
lessee has to vacate tlie leased property the question
of conpensation ariscs.

fow the aAct (2) contains & number of
provisions wiaich deal with the right of comvensatiocon,
It may be as well, thercfore, first of all to outline

S
e

in brief our common law in this resoac

CJ

1

T o ¥al s 2 o 5 - - %
In thic absence of an express agreenent

relating to the removal of imnrovements or to

~'>

compensation therefor, the position is governed by the
old Articles 1u,11,12 and 13 of the Placaat of the
States of lolla d of 25.9.15553, re-cnacted in the Flaca

ol 2,.2.1525, which have been

1) Dicks vs. arais 1951, u.FP.D.
(2) Land Settlement Act No, 12 of 191

N2
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-

tc leases 1n South Africa (1). Briefly , therefore, the

position is as follows:-

(1) Un expiration of the lease.

The owner of the land Taccomes owner of
all mecterials remeining annexed to the

N

property and of disannexed materials

|
IS

not yst removed by the lessee,

(2) Before expiration of the lea

A lessee may remove all his improvenents
except necessary ones wilch are needed Lor
the protection or »reservation of the

T Ay Y
leased o

=
\.
\')
‘—i
C*‘
.~.

is to standing crops and the lessee's
I1zht to go upon the land to resp them after the lease
|

has expired, 1t has been held in two early decided

cases (2) that he has such a This hes,however,

been doubted in three later cases (3). The latest case
in 1953 oa the subject takes the matter no further {1},
In this case @ clause in tiie contract srecifically

rrovided /...

(1) Rubin vs. 3otha 1911, 4.0, and van Wezel vs, van
tiezel's Trustee 1924 ALD '

(2)Hansen & Latelle vs., Crafford 1909. 25.5.C; Japtha
VSe Mills EX@C. 1910. E.D.Lo

(3) Medalie vs. Botha 1913, T.P.D; du Toit vs,Vorster

i)

.

Ey
l>28 T.P.Ds and Fike vs., Rockott 1934 E.D,L.
i . - P & = b ] ¥ ~ it ~\ 2 .-
(4) Less ngE Vse Oteyi 1953, U4, {L,d.l 153 )(N) n,ﬁl)
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scale than the meagre measure afforded by our conmon
law, in view of the obligation to effect improvements,
Ko such thing, The Act (1) on the

contrary provides (2) that where a lesseec has failed

vo coaply with the reguireumeats of the lease, the

right to occupy the holding with all the improvements

Q

tiicreon snall revest in the Government aad no compensation

si:all e _avavble for any improveizents made on or

materials annexed to the holdinz by the lessee, wicther

.

5
or ..ot thigy nave peen widde or annexed with the knowledzs

of the Covernment,

Ffurthermore (3) if a lessee of a holding hes
made a [alse statement in his application knowing it to
false, thza the kinister for Lands has the power to

cancel the leac

(6]
Ul

e, unless five years have elapsed, and no

comuencation is payable in respect of improvements made

Ly the lessee on the holding.

eed drastic provisions which

Lapinge on our commen law rights. It 1s only where a

lease is surrendered or cancelled and such surrender or

(1, Act No., 12 of 1912,
(2) Zbid: Section 42, ' N
(3) Seetion 18 (3) of Act Wo. 12 of 1912.
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to drought, flood, te empest, locusts, lack of water

|.
v

failure of crops, discase of stock or other adverse

faruving conditions that the Hinister may way such

(]

coupensation tc the lessee for any improvements of g

substantizl and vermenent nature effected by him at

his own expense on his holding as the Land Board mnay
recommend (1),

It will be observed that the right to

receive compensation is he dg around by qualificztions

aad 1s limited to improvements which arz of g
suvstantial and permanent aatures. DNo test is provided

1

in the &4ict as to what is a sutstantial improvement,

As far as trees on the leased rroperty a
concerned, the Act (2) provides specifically that a

lzssee shall not cut down, destroy or injure any trees
on hig noldiag, without the written permission of the
slnister of vands, but he mey use dead wood for fuel
or [or domestic ovurposes

As to a tenant's common law ris ghts

ccarding trees on the leased prop erty, Article 13

ioa 21 of Act No, 25 of 1925,
ion 39 (1) of the Act No, 12 of 1912,
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of t.e rlacaat of 1696 allows 2 tenzant to claim
compensation for trees planted by him with the
landlord's consent. This has also been held to be
in force in the Union,(1)

Article 14 of tnat Flacaat thereafter
provides that occupiers may not, without the previous
written consent of the owner, cut down any fruit-bearing
tree or growing timber, nor may they lop or cut the
pollard willows, or other cuttable trees ( in so far
as the occupiers may be authorised to do s0) otherwise
than at the proper season and time i.e. not sooner than
in the fourth year, under a penalty of 10 pounds, at
40 groats per pouand, for each tree cut or lopped to the
contrary, in addition to the loss and damages, to be
fixed by the court,

This article appears to have been
abrogated by contrary usage in the Union as our courts
have laid down in a seriecs of cases, that since the
contract or lsase is de usu (2) a tenant has the same
rights of cutting down trees as a usufructuary.

Voet /.,

SN

(1) De Deers vs., London % S.A, Exp. Co. 1893, 10 Bl
see also Lagﬁlorﬂ and Tenant in South Africa,
G. Wille. at page 232.

(2) Hjughton bst. Lo. vs, Mc.Hattie 1824, 1.0.R.
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Voet (1) and van Leeuwen (2) maintain that
a usufructuary may cut and sell as fructus , reeds,
stakes and branches cut from thickets, groves or for:sts

which are sylva caedua. If not sylva caedua they may

only be cut for vines or necessary repairs to the
dwelling provided thne usufructuary does not deteriorate

the proverty,. Svlva caedua are cuttable trees which

sprout up again from the originzl stem and roots and

wnich produce fresh crops of wood (3),

Grandiores arbores, fruit trees and non-bearing fruit

trees which shade walks and pleasure grounds may not
be cut down.

In applying these principles to the
contract of lease , our courts have held that provided
a leossee le2aves the property in the same condition in
vinich he found it, a lessee may cut down gum trces (L)
and cut wood for domestic purposes, for firewood, for farm
purposes , rcpairs to outhouses, for fences and for
agricultural implements (5) . A tcnant may not, however,
cut down ornanmental trees, fruit trees or wattles (5]

Bven/. ..

(l} \Vroet "7.1.22.

{2) Cens, forensis 2.15.9.

(B) Digest 50.16.30.,

(L) Houghton Est., Co. vs. ic.Hattie 189420 0,R.,
(5) Foxcroft vs, Meiring 1907 E.D,.C,

{6) Brice vs., Zurcher 1908 T.S,
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sven where third persons cut =ud gather
wuod oix a fara while the tenant, despite complaint by
the landlord, takes no suitable steps to oprevent such
acts, the tenant is liable (1) as such acts can really
be ascriced to the tenant's negligeuce (2).

Tue ict (3) , therefore, in prohibiting
lessees from cuttin

g down any trees on the holding,

deprives them of their common law rights to cut down and

use svlve caedua, It is difficult to understand why
such an apparently unnecessary restriction should have

5

been imposed by the Act unless, of course, the type of
tenant warrants such strict contrcl.
-

Three further aspects of the Act (4)

certainly call for comment,

ecifically provided (5)

avery land scettlement lsase shall be ovrotected from
execution issued out of any
court cnd siall not be attached or sold in executiou, save
1as been mortgased with the consent of the

only wihere 1t

sdnister of Lands .

AR T

(1) Von lioldt ve, Bruzer, 1918, C.P,D.
(2) Veet 19,2.295 Dig. 19.2.20.4.
(3) Sec. 39 (1)} of ict 1‘o. 1z of 1913,
(L) Land Settlenment act No. 12 of 1912,
{(5) Sec. 22 of Act No. 25 of 19225,
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I'iis is indeed wide wvrotecition

Q
c.‘f‘.
O

i

lessee, vut wnat of the creditor ?
A trustee in insolvency mey, however, cede

ssee (1) and the Land

el B g 5 i = 1 sy Aave
bhiec lease to an approved new 1

o

ol

Bank may recover any moneys owing to it in respect of

a loan mzde (2).

DR .
oetb=oll:

It is settled law that for

due and vavabl:

o e ke gy el N o L e
ocerate Tue anounts aust O

@

5
I

tiie same pa.bles aad aust be liguid, namely, ascertainsable
in money.

It is somewhat startlia- to find in the
act (3) (though by now not ralte unexpected ) that any

4

moneys owing to t..e iessee by the Govermuent @y be set

L e

I._..I

of £ uy the dianister of Lands against any moneys owing by

the lecssee to the Government notwithstanding thst in either

case the awcunt 1s unascertainad or i1s owing in resvect of
debts of g different nature (4).
Une wonders exactly in wnat wav effect is
aver given to this section in practice,
Restriction/...

is., 0of Act ilo. 1
a) Act Mo, 6 of 1
lement Act o, 1
lement Act No, 1
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of transfers of holdings were to contein a condition
that no alienation, hy othecation, encumbrance by means of

a servitude (other tuan a servitude of usufructus, usus

or habitatio) lease in lonsum tempus or division cof the

land cecmprised in the holding

o
oy
<
e
-
o
H.
<
lJ-
«
®
Q.
c
&
f-
L6
ci
i
@
3
D
}Jo
o

y could be effected without the

the #dnistver deemed £it to 1mpose ¢ This condition was bv

Act perpetuated in every suusequent coavevance of thie land
o any c.ortion tacrcol or undivided s:uars therein.

The vear 1249 saw yet another change of

] 3 5 e T T DR Shem o) AN RR AR B *en B e ads 02 i
mind on the .art of the Goveriment end, in faci, change
in Govermaent, Locause further legislation {1) siabled an

ownar «f land tus restricted to apnly to the iiinister of

Lands for the cancellation of suachi condition in the title

()
¢
(o)
S
»

P T R RN T R g . e R T I e
OL 115 .x.d’.iu, Wallaern vias Q-:‘r‘cili‘ue\) 10 eVery 1Insuance,

sronibited the aillenation, hypothecation or lecase of a

holdiny in respect of Crown grant had been issue
5 i . 2 o il T - i L
to any aon=Surossan, I the eveat of non-complicnce

vilth this restriction , the iiinister Las veen

“-4//0'.
= X RPN Sk 2 P P ~ = 963
{43 Ssetion & (1) of L2 of 199,
{ 5 . ¢ ~ - el ' ~
{2) \‘\‘CJ\;L n L_) Gk (SE 7 0L "’“3, o
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wide powers ol parate executie to seize and sell the

land by public auction without recourse to a court of

o

law and to alistribute tie proceeds to the persons entitled

thereto (1).

Suamary and Conclusions:

o de
an

@

There is no doubt t:at tie Land Settlem

sct (2) has played a most important role in the

development of tiae agricultural industry in South Africa,

o+

For the most parc based on the common law contract of

lecse, the act has ensuled many thousands of lessee farmors

1]

o
L

eventually to become owners of land by converting their
~cases inlo agreements of purchase,

n farmer usually bequeaths his farm to a
son or daughter so 1t is to be expected that applicants
for Government farms who are not land-owners are, on the
whole, persons of little or mno means, It is not surprising,

thzrefore, that in dealing with this poorer and quite often

F

unr:liable type of Tarmer, the lezislature has seen fit
to impose restrictions and obligations upon them more
cnerous than under our ccmmon law, such as :-

(a)/uee

(1) Act Do, 42 of 19.L9 - Section 9.
(2} Act llo. 12 of 1912.
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(a) the restriction against sub-letting without

the Minister's written consent (1) ;

(b) the Minister's specific right to inspesct the

leased holding at all reasonable times (2) ;

(c) the period of compulsory residence and

occupation (3);

(d) the obligation to improve the leased holding

(4) ;

(e) the limited and sometimes lack of compensation
for improvements where the lessee has failed

to comply with the recuirements of the lease

(5);

(f) the restriction on the cutting of trees (6);

and

(g) the automatic set-off of debts owing as
between lessor and lessee notwithstanding
that the amount is unascertained or is owing
in respect of debts of a different nature (7).

Furthermore/. ..

N e o~
~NOoOvwsiEwd H
e S Mo S’ S v

Sec, 35 of Act No, 12 of 1912,
Sec, 40 ibid.
Sec, 28 ibid.
Sec., 30 ibid.,.
Sec, 42 ibid.
Sec. 39 ibid,
Sec, 38 ibid,
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Furtvhermore the Goverament enjioys a

hypothec over the lessee's ‘nterest in the lease as

o0
=
Ui
O

30=called "pledge™ of movables which have at any

q.
!_- .

ne been on tie leosed prone
exceptions) for rent owing,

latter provision should re

actuelly in arresr with his reant. This is indeed a

"blanket security", the possibvl

coasequenc=s of wnilcn have apparently recelvaed scant

conslideration.
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Thl CULCBPT OF SURBTYSHIF IN RELS I
TO T8 Laso Samd ACT, 1944 (ACT 70,13
Ui 19L4) A5 A=BNDED,

Conteuts : definition of suretyship; position

in Roman law; nature of fidejussio;

antoninius Pius; Diocletian; Maxiaiax

Justinien's Hovels; benaficium ordinis

seu excussionls; Hadrian's rescriv

beneficium divisionis; legal fiction cof

saele o rights; Dbeneficium cedendarum

actionea; fidejussor indemnitatis;

position in Homan Dutch law; develcpment

n

curins feudal weriod; guasrandia or
) x b R e e

~ .

warrantus; plegius or plegerie; Grotius

and intercessio; intercessio in subsidium;

constitutum pecuniae or poctum constitutee

pecuniee, suretyship prover; privity;

strict interpretation; commercial, legis-

lative and judicial obligations; section

40 Laad Bank Act; Dbank's povers of recovery;

fidejussor indemnitatis; Lfuture oblipgatior

aature of services and poods contemplated

&%
';i-e/e L
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the Act and difficulties of interpretation;
list of members and evidence of liability;
joint and several liability of members;
liability of co-sureties; development of
concept of joint and several liability;

Hadrian, Voet; Dbeneficium divisionis;

position under Land Bank Act; beneficium

ordinis seu excussionis; position in Roman

Law; Justinian's Novel; Placaat 1564;

osition under Land Bank Act; beneficium
?

cedendarum actionem; historical development;
position under Land Bank Act; liability of

women and minors; senatus consultum

velleianum; authentica si qua mulier;

public traders and emancipated minors;

interest and costs; summary and conclusions.

Definitions

Maasdorp C.J. combines the definitions of
Voet and van Leeuwen to state that suretyship is a

contract/...
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contract whereby a person for the greater security
of the creditor takes upon himself some obligations
for which another person is primarily liable; the latter,

however, still continuing to be bound thereby (1).

Position in Roman Law:

By far the greater part of our law of
suretyship springs from the Roman law as moulded by
Germanic custom,

According to Wessels in his "Law of Contract
in South Africa", the Roman Dutch law of suretyship
which was practised in the courts of Holland during the
eighteenth century, was almost identical with that which
prevailed in France. Pothier, who dealt with the Roman
law of suretyship as it obtained in France prior to the
Civil Code, is thus a valuable source of information
in our investigation of the historical development of
the concept of suretyship.

There were in fact five different forms of
contracts of the nature of suretyship known to Homan law
during its various stages of development,

The,/Jss

(1) Maasdorp. Institutes vol., 3. 580 mg, page 316,
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The growing complexities of social and
commercial life had led to the institution of the

fidejussio, which at the time of Justinian was considered

to be the only form of true suretyship. Justinian, in

fact, treats only of fidejussio as being a guarantee of

obligations no matter how incurred., This form had
developed so as to overcome the restrictions and
limitations attaching to the former sponsio and

fidepromissio.

In the case of fidejussio, it was apparently

the rule that fidejussores who stated in writing that

they had bound themselves as such, were presumed to have

observed all the necessary forms of stipulatio (1).

Fidejussio consisted thus of a personal

guarantee by a third party who intervened by means of

a stipulatio and bound himself to the principal creditor,

under the accessory contract, to carry out the debtor's\
obligation, whether civil, natural, real, consensual
or literal.(2) This form of contract of suretyship
could also be conditional, was not limited to two years
as in the case of the sponsio and the obligation passed

£0/ s es

ftnst, 3.20080
InSt. 3.2001.
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to the surety's heirs.

Antoninius Pius, Diocletian and Maximian

gave the creditor the election of proceeding against
either the principal debtor or the surety in the first
instance.

Justinian also decreed by Novel (1) that
action against one of several sureties for the same
debt should not release the others., He also gave the
right to sureties of having the principal debtor sued
first provided he was within the jurisdiction or could
be produced there within a prescribed time, This was

known as the beneficium ordinis seu excussionis,

By a subsequent Novel (2) bankers were given
the option of suing the surety before excussing the
principal debtor.

The rescript of Emperor Hadrian required a

creditor to divide his claim amongst all solvent
sureties, if required to do so by the surety who was
being sued for the whole debt, If such a surety paid

the debt in full without claiming this beneficium

divisionis/...

(1) Nov. 4.1,
(2) Nov. 136.1.
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divisionis, he could not recover anything from his

co-sureties but could recover from the principal

debtor by an actio mandati.

Such a surety could, however, remedy the
position by obtaining from the creditor a cession of
his original rights against the co-sureties., There
existed certain difficulties in this respect because
the surety could not rightly demand cession before
making payment., Payment, on the other hand, discharged
the debt and all sureties (1).

To overcome these difficulties, a legal
fiction was employed by which the creditor was regarded
as having sold his rights to the surety who paid for
them by the amount of the debt. By such a cession, the
surety was also entitled to any other securities

( pignora et hypothecae ) held by the creditor, so he

could possibly find himself in a more advantageous

position by taking advantage of this beneficium

cedendarum actionem, than he would have been if he had

made use of Hadrian's rescript of the beneficium

divisionis in the first instance.

The /oee

(1) D. 46.3.76: D.46. 1.39: Cod., 8.41.11,
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The two main exceptions regarding women

sureties, namely, the senatus consultum velleianum

and the authentica si qua mulier are dealt with more

fully later herein.

Indemnity and Suretyship:

The contract of suretyship differs from the
contract of indemnity.

The contract was sometimes varied so that
the surety only promised "what cannot be recovered

from the principal" called in later law a fidejussor

indemnitatis (1). In this case the indemnitor

indemnified the creditor against any shortfall or loss
which he may sustain through the inability of the
debtor to pay and was thus only liable for the
deficiency.(2)

In such a case the indemnitor enters into a
separate and original contract to make good the loss,

if any, but this separate contract is in no way

accessory to the main contract between the creditor

and the principal debtor as in the case of suretyship.

The /.4

(1) Digest 4.5. 1. 116: Buckland Manual of Roman
Private Law,

(2) Imperial Cold Storage and Supply Co.Ltd, vs.Julius
Weil and Co, 1912 A.D.
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The promise to indemnify does not depend upon the
validity of the principal contract at all,

An indemnitor undertakes to pay if the debtor
fails to pay for any reason whatsoever; the surety only
pays if the principal debtor was legally obliged to pay
but does not do so.

S0 much then for the Roman law concept of

suretyship.

Position in Roman Dutch Law:

According to Wessels (1) the contract of
suretyship during the feudal period was of extreme
importance and extensively used. OSureties were generally
required for the payment of debts, for appearance in
court and to execute judgment, the contract of
suretyship being known as guarandia or warrantus and

also as plegius or plegerie.

he creditor often looked rather to the
surety than to-the debtor and the contract almost lost
its accessory nature. In fact, the tendency of the
Germanic law during the Frankish times was to make the

surety/...

(1) Law of Contract in South Africa. 2074 Ed, Vol. 11.
3775 et. seq.
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surety directly responsible to the creditor and the
debtor responsible to the surety. |

The benefit of excussion was apparently
almost unknown and there was no recourse amongst
sureties nor the benefit of division amongst them.

With the later revival of Roman law, the
customs of the feudal times and Middle Ages gradually
disappeared,

At the time of Grotius, for instance, the
Dutch law of suretyship had shed its medieval customs
and was practically identical with that of the Corpus

Juris.

Intercessio in Subsidium:

Amongst the several ways in which one
could intervene in a contract between two parties
for the greater security of the creditor, was by means

of an intercessio in subsidium where the original

debtor remained primarily liable'and the intercessor
was liable only to the extent to which the creditor

could not obtain payment from the principal debtor,

whereas the indemnitor under the fidejussor indemnitatis

was /...
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was bound under a §ﬁparate contract in no way &accessory
to the main contract between the creditor and the
principal debtor.

This intercessio in subsidium could take place

in different ways amongst which was the contract called

either constitutum pecuniae or pactum constitutae

pecuniae, It is this particular type of contract and
the accessory contract of suretyship proper, which are

of interest to us,

Pactum Constitutae Pecuniae:

The pactum constitutae pecunize when it is a

promise to pay the debt of another, is in effect,

though not in form, a promise to pay in subsidium.

" The constituens can only be called upon to pay so much

of the original debt as the original debtor has failed
to pay. It is not an accessory obligation in the sense

of a fidejussio and, therefore, it may be more onerous

as to time or place of payment than the principal debt.

It need not even have the same object as the principal
debt , but in most other respects it resembles the
contract of suretyship proper.

Suretyship/...
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Suretyship:

Where, however, the intercessor contracts

with the creditor to become liable in subsidium for

the debt and to fulfil the principal debtor's
obligation only if the latter does not do so and if

the promise is to follow the fortunes of the principal
contract, then such contract constitutes the true
accessory contract of suretyship. The intercessor
must promise on his own behalf by an agreement to which

the principal debtor is not a party "fidei jubere pro

alio potest quisque etiamse promissor ignoret® (1).

Privity lies between creditor and surety, so
that a person who promises a debtor that he will pay
his debt for him is not a surety, even if he does so in

the presence of the creditor (2).

Strict Interpretations:

The contract of suretyship must be strictly
interpreted (3). The rule is probably based on

the fact that the original Roman contract of fidejussio

had to be completed by a stipulatio, which, according

to/‘..

D, 46. 1., 30.
Yo 46, 143
Yo 4oy 1412,
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to Sande (1) was restrictively interpreted to extend
only to the extent to which the form and the purpose
of the words supported it. Possibly too, the surety
can be regarded as a favoured debtor and the creditor
must therefore state clearly the extent of the

surety's liability.

Voluntary and Statutory Agreements:

Suretyship contracts as we know them today
may be divided into two main categories, namely,
those Voluntary accessory agreements usually found in
commercial practice, in which one party takes upon
himself the obligation of another and, secondly, those
usually of a 1egisla£ive or judicial character
requiring or compelling a person to enter into a
suretyship contract before certain acts can be done
(e.g. surety bonds for executorships), or saddling
a person with automatic suretyship liability for an
act done, as in the case of section forty of the Land
Bank Act, Act No. 13 of 1944,

It is this latter aspect of the subject which

must/...

gl e 9 P - ———

(1) Dec, Friss 3.10.44.
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must next engage our attention.

Statutory Suretyship under the Land
Dank Act, 1944, as Amended.

The Land and Agricultural Bank of South
Africa, is empowered under its Act No, 13 of 1944, to
grant loans, inter alia, in the form of cash credit
accounts (1) to co-operative companies (2).

Such an advance in the form of a cash credit
account is akin to a fluctuating overdraft, through
which account moneys may, from time to time, during
the currency of the account, be drawn from or repaid
to the bank - vide definitions in the Act.

Section 4O of the Act, to which reference is
made above, reads as follows:-

(1) If an advance in the form of a cash credit
account has been made by the bank to any
co-operative company -

(a) every member of that company shall, in
addition to any other amount for which
he may have become liable to the bank in
respect of such advance, be liable to the

bank as surety for the repayment of the
advance , with interest and costs, by

the/...

(1) Sec. 36, Act No. 13 of 1944,
(2) Sec. 35, Act No, 13 of 19kkL.
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the company, in an amount equal to the
amount which he has received from the
company out of the advance or which has
been paid out of the advance for any
goods supplied or in respect of any
services rendered to him by the company;

(b) such company shall, whenever reguired by
the bank to do so, furnish to the bank a
list, certified by the cheirman and the
secretary of the company, or by persons
purporting to act in those capacities,
showing the name and address of every
member of the company who is liable to
the bank in terms of paragraph (a), the
amount in which he is so liable, and any
other particulars which the bank may
require,

(2) Every such list so certified shall be evidence
in favour of the bank that each person
mentioned therein is so liable in the amount
stated therein.

(3) If any list required by the bank under paragraph
(b) of sub-section (1) is not furnished to
the bank within thirty days after the date
upon which the company concerned was required
to furnish such list, the members of the
company shall be jointly and severally liable
to the bank in respect of the advance made to
the company.

Bank's Powérs of Recovery:

Sub-section (4) of the above section then
proceeds to give to the bank the same powers of
recovery in respect of the surety obligations created by

sub-section/...
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sub-section (1) as the bank possesses under section
63 of its Act as far as the recovery of contingent
liability attached to shares is concerned, namely,

to seize and sell, without recocurse to a court of

law, the immovable and movable property of members

even though such property is not specially mortgaged

to the bank.

Where members of the company are held to
be jointly and severally liable under sub-section (3)
of section 4O of the Act, as above, then the bank may
recover from them in the same way as if they were
members of a society without limited liability. In
other words, the bank has power to frame a plan of

contribution and then to recover by seizing and

selling, without recourse to a court of law, the

movable and immovable property of members even though

such property is not specially mortgaged to the bank.

Nature of Obligations

Now the contractual relationship which
exists between a co-operative and its members is
neither one of partnership nor of agency, but a contrzct

sui/...
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sui generis (1) but é vis-4-vis 4_the bank, as creditor,
the above section forty of the Land Bank Act has
created a statutory relationship of automatic surety-
ship liability between the bank and the members, as
sureties.

It is significant that the legislature has
seen fit specifically to designate this relationship as
one of suretyship. It is not then a relationship of

fidejussor indemnitatis, We have seen that an indemnitor

under such an indemnity is liable whether the principal
obligation is valid or not. On the other hand, van der
Linden states that "no guarantee (suretyship) can exist
unless there is a valid principal obligation on the part
of the principal debtor" (2). |

As the legislature has specifically created
a suretyship liability and has designated it as such
under the provisions of section forty of the above Act,
the members'! statutory suretyship liability must,
therefore , be dependent upon the validity of the bank's
loan to their co-operative company. If the loan for
some reason or other proves to be invalid then it

follows/...

1) Farmer's Co-cperative Society vs. Berry. 1912 . A,D,
2) van der Linden Institutes.

(
(



142,

follows that members will not be liable to the bank
under the provisions of the above section, although they
will be bound either by contract or by a natural .
obligation to their co-operative company for advances

received and the like - cum csusa principalis non

consistit, ne ea ouidem quae sequuntur locum habent (1)-

when the principal obligation disappears, its accessories
cannbt have any effect either,

| Had the legislature intended to impose a
direct liability of indemnity upon the members, it would
have omitted all reference to suretyship and would
merely have enacted that a member should be liable to
'repay the loan in an amount equal to the amount which
he had received out of the loan by way of cash advanced,
services rendered , and otherwise,

This is not an instance "cum lex plus

scripsit minus voluit" where the legislature enacted

more but intended less (2). The words must be given
their natural, ordinary and grammatical meaning (3) , so
that where section forty provides that members shall be

liable as-sureties, it means just that and nothing more

aﬂd/...

1 Dy B0Y 17 1294 10178,
(2) Venter vs. Rex.. 1907. T.S.
(3) Union Government vs. Mack, 1917. A.D,
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and nothing less,
This interpretation opens up a wide field

of enquiry.

Future Advances under a Land Bank Loan:

The nature of a loan in the form of a cash
credit account is such as to include future advances
(see definition in the Act) so that the statutory
suretyship imposed by this section forty of the Act
does not, therefore, impinge upon the common law principle
that a surety can be furnished for a future as well as

a past obligation - adhibere fidejussor tam futurae quam

praecedenti obligationi.(1)

Nature of Services Contemplated in the Act:

Where an amount from the Land Bank loan has
been advanced by the co-operative company to the member
or where goods which have been purchased out of the loan
by the company have been supplied to the member, the
amount of the member's liability, in terms of the Act is
readily and easily ascertainable,

What, however, of the position where
"services have veen rendered to him by the company" ?

How/ e

{1) D Lb6. 1,6.2.
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How is one to assess "the amount....... which has been
paid out of the advance ...... in respect of ..eesee
the services so rendered to the member by his company,
vide the Act ?

Where, for instance, a citrus co-operative
company has bought fumigating or spraying equipment out
of a Land Bank loan and has then fumigated or sprayed
a member's trees for a particular fee, as is customary
with certain citrus companies, is the fee paid by the
member to the company to be regarded as the value of
the services rendered in assessing the "amount" which has
been paid out of the Land Bank loan " in respect of" the
services so rendered ? The fee itself has obviously
not been paid out of the loan. On the contrary, it is
the total cost of the equipment which has been paid out
of the loan, Is this latter cost then the "amount"
envisaged in the Act ? If so, then every member to
whom fumigating or spraying services have been rendered
is liable for the full cost of the equipment !

It is submitted that such an interpretation
offends against the intention expressed in section 40 (1)

of [ ok
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of the Act above.

It is obvious that in respect of actual
amounts of money received by members out of the loan or
in respect of goods supplied to them out of the loan,
members are liable only for their pro rata shares of
the loan so expended and are not severally liable each
for the whole loan,

It is a paramount and golden rule of
interpretation of statutes that effect must be given to
the intention of the legislature., The Act must be read as

a whole, the intention being gleaned ex visceribus actus

{1).

It is hardly likely that the legislature
would have had such a comparatively onerous liability
in mind when dealing with "services rendered"™ in those
particular circumstances. Besides which, the legislature
specifically enumerates in the ensuing sub-sections of
the Act, the particular circumstances in which the
more onerous several ( and joint) liability is to
attach to members - vide sub-section (3) of section 40

of the Act.
Nature /...

(1) Farrar's Estate vs., Commissioner for Inland
Revenue., 1926, T .P.D.
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Nature of Goods supplied
in terms of the Act:

The matter does, however, not end there., What
of manufacturing and processing co-operatives such as
jam and canning factories, producers of tinned meats
and the like, If a Land Bank loan is used by such a
company to purchase ingredients for the manufacture of
particular products, or to purchase tins or cartons for
their sale, can the goods so purchased out of the loan
be regarded as "goods supplied" to members.

Members do, in fact, resp the benefit of such
purchases, in that they all participate in the profits
of the company on a co-operative basis, which profits have
been earned by the sale of the manufactured product,

It is submitted that this so-called "automatic'
suretyship liability" of section 4O does not operate in
respect of such "goods" purchased out of the Land Bank
loan in those particular circumstances.

When members deliver their primary products to
their co-operative for processing, the products lose
their identity and merge in the common pool, This

relationship/...
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relationship between member and co-operative is sui
generis (1).
Goods purchased ex the loan to process
produce delivered by a member do not, it is submitted,
f2ll within the purview of section 40 of the Act - such
goods have not been "supplied ..... to him by the company".
The above illustrations of the practical
difficulties in applying the provisions of section 4O are

but two of many which could be quoted,

List of Members showing their Liability:

The Land Bank may have foreseen such
difficulties or the difficulties may have arisen
subsequently with the ever increasing complexities of
modern industrial and agricultural development as the
provisions were originally enacted in 1936, but be that
as it may, the issue has been neatly side-stepped by
throwing the onus on the chairman and the secretary of
the co-operative company, to furnish a list, when
requested by the bank to do so, showing, inter alia, the

amount in which every member is so liable under section

LO.
Pity/.ds

(1) Farmer's Cotop. Society vs. Berry. 1912, A.D.
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Pity the podr chairman and secretary of a manufacturing
co-operative who must judge an issue which even the
courts would find difficult .
Every such list is then evidence in favour
of the bank that each person mentioned therein is so
liable in the amount stated therein - vide sub-section
(2) of section 4O of the Act.
The above sub-section has not the effect of
making the list irrebuttable and conclusive evidence,
It is merely enacted to facilitate proof which would
otherwise have to be furnished by production of the
company's books of account, documents and the like,

. Such list would always be open to attack and
particularly so, it is submitted, when it purports to
attach liability to a member for repayment of the amount
of a Land Bank advance which has been expended in respect
of services rendered to him by his company.

Sub-section (3) of the above section 4O
thereafter provides that if the abovementioned list is not

furnished to the bank within thirty days after the date

upon/ ...
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upon which the company concerned was required to furmish

such list, the members of the company shall be jointly and

severally liable to the bank in respect of the advance made

to the company. This is a very drastic provision indeed !

Liability of Co-sureties -
Beneficium Divisionis:

On the matter of the liability of co-sureties,

they are under common law actually liable in solidum

unless they undertake liability for a proportionate
or aliquot share of the debt (1) but they are entitled
to the benefit of division,
This concept of dividing the responsibility
between several co-sureties making each one liable for

his pro rata share existed in the jus antiquum. The

Lex furia of B,C. 95 provided that sponsores could claim
this division as of a right but this provision was not

extended to fidejussores who subsequently replaced the

sponsores. As each surety, by the stipulatio, had made

himself liable for the whole obligation, the creditor
could proceed against any one surety for the whole debt,

One/...

(l) Vo Llf601021+.




170.

One of the epistles of Hadrian (117-138 A.D.)
in dealing with fidejussores provided, however, that
where several co-sureties interceded on behalf of the
same debtor for the same debt, they could demand from
the creditor by means of an exception, that the debt be
divided amongst all the co-sureties who were solvent at

the moment of litis contestatio so that each co-surety

should be liable for an aliquot part only.
Voet states (1):-
The benefit is available when several persons
have gone surety for the same debt without
mention of a share, and when it is raised, one
of several sureties, who is bound and sued for
the whole, demands that judgment should not be
given against him for more than his share of
the debt, provided that the remaining co-
sureties in regard to whom he seeks this remedy
are solvent at the time when issue is joined.,
Division of the debt was a matter of right
by the Lex Furia but by the epistle of Hadrian it was
only a privilege of which a surety might or might not
avail himself, He must himself plead it as the court
will not raise the matter mero motu,

The governing principle was that if there

were/. s e

(1) V. 46.1.21., ( Swift and Payne Translation),
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were several sureties to the same obligation, each of

them was liable for the whole amount - "Si plures sint

fidejussores, singuli in solidum tenentur". (1)

"These principles of the later Loman Law

regarding the beneficium divisionis were adopted by the

Courts of Holland"™ says Wessels in "Law of Contract in
South Africa',

From the point of view of the division of
the debt, it is important that all co-sureties be for
the same debtor and in respect of the same debt, "Fide-

jussoribus hoc beneficium datur: sed iis, qui non solum

ejusdem summae sed etiam ejusdem debitoris, fidejussories

sunt",

On the other hand, in making such a division
those who are incapable of contracting or whose contracts
can be avoided, are excluded so that a person who is

co-surety with a woman protected by the senatus consultum

Velleianum, must pay the full debt. (2)

Position under The Land Bank
Act 194/, as amended,

It is clear from the above statutory provisions
that the co-sureties envisaged in sub-section (3) of

section/...

(1) Inst, 3.20.L.
{2) Voet, 46.1.23.
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section 40, although they may have a right of

contribution amongst themselves, cannot plead the

beneficium divisionis,

Voet (1) in dealing with the fisc tells us:=

For the rest, just as, outside the case of
guardians, persons who have stood surety for

a debt with a ward who is creditor are not
deprived of this benefit, so neither are they
who have gone surety to the Treasury either
for the payment of taxes, or for any other debt
whatsoever., However, that in Holland the
benefit of division is denied them, by the very
placaat and article thereof which deprives them
of the benefit of order, is shown above,

His reference above is to 46.1.18 where he

deals with the beneficium ordinis seu excussionis

stating, inter alia :-

Although sureties for tax collectors do not

seem to have been distinguished from the others
by Roman Law so far as this benefit is concerned,
and could therefore protect themselves by it, yet
in Holland it was refused even to them by art.26
of the General Urdinance on tax farming,

Voet's observations as to the position of the

fisc are of passing interest in considering the position

of the Land Bank.

The/...

(1) Voet. 46.1.22 ( Swift & Payne translation).



173.

The bank is a body corporate, capable of owning
property and of suing and being sued in its own name (1).
It is not registered under the Companies Act as a public
company, but was established in 1912 as a separate
institution under its own Act of Parliament (2). The
operations of the bank are controlled by its own board
of directors and not by the head of any State department
(3). Nevertheless, its directors are appointed by the
Government. It also handles, inter alia, vote funds
granted by Parliament (4), and its accounts are subject
to audit by the Controller and Auditor-General (5) who
reports direct to Parlisment. The bank's interests are
also represented in Parliament by the Minister of Finance
(6).

Although the bank is a sﬁparate ersona, it /‘2
nevertheless has many of the attributes of a State
department. It could best be described as a quasi-
Governmental institution handling public moneys obtained
from the Treasury, but is definitely not part of the
State, as such, Were it not, therefore, for the specific

provisions/...

(1) Land Bank Act, 1944, section 3.

(2) Under Act No. 18 of 1912, now consolidated in Act
No. 13 of 1944,

(3) Land Bank Act, 1944, section 4.

(L) Ibid ’ section 19.

(5) Ibid , section 68,

(6)

ON
o
.

Ibid , sections 65 and
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provisions of sub-section (3) of section 4O of the Act,
quoted above, co-sureties to the bank would under common

law be entitled to plead the beneficium divisionis,

Beneficium Ordinis Seu Excussionis:

This benefit of excussion - the beneficium

ordinis seu excussionis - to which Voet here refers

enables a surety to require the creditor to excuss the
principal debtor first.

By Roman law , the creditor could by-pass the
principal debtor and choose any one of the sureties to
sue except where he had agreed to the contrary and save
in the cases of a surety for a collector of public
revenue or for the payment of a debt to the fisc, of
for the due administration of a public office (1) .

Furthermcre, where the creditor of his own
volition sued the principal debtor, the sureties under
Roman law were released by novatio, but Justinian in
Code 8.40.28 determined that this rule should not apply

to fidejussores.

By Novel, (2) Justinian also restored to

sureties/...

{1) Di L6,1.51.3
(2) Nov. 4.1.
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sureties their previous right to demand that a creditor
first excuss the principal debtor before proceeding

against the surety. This is his beneficium ordinis

seu excussionis.

By the Placaat of 1564 in Holland a surety
could not be sued by a creditor until he, the creditor,
had realised specially mortgaged or pledged property.

The surety who has renounced this beneficium

is in the same position as the principal debtor
vis-8-vis the creditor., This renunciation may be
expréss, tacit or implied, In an early case (1) it was
held that sureties to the Treasury for the collection of
public revenue are not entitled to the benefit of

excussion.

Position under the Land Bank Act,
194, as Amended:

Reading the Act as a whole, there is nothing
which compels the bank to utilise its various means of
recovery in any specific order of preference, It seems
that the bank may choose any one or more of the means of
recovery placed at its disposal in whatever order it

desires/...

(1) Rogerson N.0, vs. Meyer & Berning. 2. Menz. 38.42.
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desires,

It seems, therefore, that the legislature
did not intend that the co-operative company's assets
should first be excussed before the bank could claim on
members under the provisions of section 4O quoted above,
It is not unrcasonable to suppose that the legislature
would have stipulated it specifically if the intention
were to make members liable only for any balance due,

Members , too, will have received in
appropriate circumstances , amounts advanced to them
out of the loan for which the legislature has saddled
them with suretyship liability. Approaching these
circumstances is also one of Voet's exceptions, in which
the benefit of excussion could not be claimed, namely,
wien a surety had received the amount for which he was
liable as surety in advance from the principal debtor (1).

It is submitted, therefore, that member -
sureties are deprived of the common law‘benefit of
excussion in relation to their suretyship liability under
section 4O of the Land Bank Act,

Beneficium/...

(1) Voet, 46.1.18.
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Beneficium Cedendarum Actionems

What of the member who has paid his share
of the debt in terms of this statutory suretyship
ligbility °? Is he entitled to a cession of action
against the principal debtor ?

Voet (1) states that a new action must
be instituted by the surety ageinst the principal debtor
unless the creditor cedes his judgment against the
principal debtor to the surety, because says Voet in
speaking of a surety (2):-

esseee recourse is given him against the
principal debtor for everything which he has
been forced tc pay as surety; to that end
he has the action of mandate if he has gone
surety on the mandate of the principal
debtor, or the action negotiorum gestorum

if he has interposed without the mandate and

is proved to have furthered the interests of
the debtor.

A surety who pays the debt in full is
thus entitled to the benefit of a cession of {Etion
for the purpose of exercising his rights of recourse
against the principal debtor and of contribution from
any co-sureties.,

Wessels /...

(1) Voet, 46.1.35.
(2) Voet, 46.1.31 (Swift & Payne Translation).
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Wessels J, has considered the origin and

development of this beneficium cedendarum actionem in

an exceedingly illuminating judgment (1) which can better

be quoted then summarised t-

According to the Roman Law the payment of a debt
released the debtor and his sureties, The
obligation of the surety was regarded as an
accessory to the principal obligation of the
debtor. In whatever way the principal obligation
was extinguished it brought about the extinction
of the accessory obligation of the surety. Hence
if one of several co-sureties paid the creditor,
at the moment the payment was made the debt was
extinguished and all the sureties were liberated
( Digest 46,1,36). The surety could recover
from the debtor by the actio mandati, but he had
no action given to him by the loman Law, by which
he could recover from a co-surety. ( Digest 46,1,
39,) To remedy this the beneficium cedendarum
actionem was introduced. { Digest 46,1,17; Code

, 41, 11,) It was originally based upon a
fiction in order to overcome the manifest injustice
by which co-sureties could escape from contribution,
Paul thought that the transaction might be regarded
as a sale to the surety by the creditor of his
claim against the debtor: Non enim in solutum
accipit sed quodammodo nomen debitoris vendidit.
{ Digest 46,1,36.].

Consequently, if on or before making the
payment the surety demands the cession of the
creditor's rights against the debtor, then the
creditor was bound to give this cession. This
enabled the surety to proceed against the debtor,
for the whole debt, and, by virtue of the original
right of the creditor against the co-sureties for

their/...

(1) Kroon vs. Enschede and Oths. 1909, T.S. 374,
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their shares., If, however, nothing was said about
cession of action, then the surety, by paying
voluntarily, extinguished the debt, and, once
extinguished , it was too late to ask the creditor
to give a cession of action - there was nothing
left to cede,

The inequity of allowing the co-sureties
to escape by a mere act of carelessness in not
obtaining the cession in good time, and to burden
the surety who paid with the whole debt, was
repugnant to the later commentators. They said
that, whatever the Homan law texts might say to
the contrary, the surety is to be presumed to have
paid in his own name so as to release himself, and
not either the debtor or the co-sureties,

Grotius adhered to the older view. He
says (3.3,31); A surety having paid, releases the
principal and the other sureties and has then his
recourse against the principal not only for what
he has paid, but also for all costs and losses
incurred; he may also before payment, but not
after, demand from the creditor cession of the
‘'right which he has against the co-sureties
(beneficium cedendarum actionem), in order that
he may recover from them their share of the debt,
which he would otherwise not be able to do (Van
der beessel, 506.). Groenewegen, Sande, Van
Leeuwen and Voet adopted the more recent and more
equitable view, and allowed the cession to be made
at any time, even long after payment (Groenewegen,
de Legibus Abrogatis, ad Cod, 8, 41, 11: Sande,
Cession of Actions, ch. 6, sec, 32; Van Leeuwen,
Censura Forensis, 1, 4, 17, 25;

Commentaries, 4, 4, 15, Kotze's trans. vol, 2,
pPe47; Voet , 46, 1, 30; Tamen morum, & c.). Hence
we see that the Dutch commentators made a great
innovaticn on the Roman law, and allowed the
creditor to give a cession of action at any time

after/...
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alfter payment had been made by the surety and
if the creditor refused he could be compelled
by the court to do so.
It was held in this case that one of several
co-sureties could, upon payment of the debt, claim
a contribution from his co-sureties without cession

of action from the creditor. That this cession of

action should operate ipso facto on such payment was

subsequently advocated and confirmed in later cases
and is now a well established rule (1).

This matter of contributions amongst sureties
recently came up for crisp decision in the Transvazl
Provincial Division of the Supreme Court (2) where one
of seven co=-sureties who had all renounced the benefits |
of excussion and division paid the full amount of the
debt and sued another of the co-sureties for six-
sevenths of the amount paid. After reviewing all of
the authorities Steyn J. came to the conclusion that
such an action was competent by virtue Qf his cession of
action., This decision was reversed on appeal by the
Appellate Division which ruled ( van den leever, J.A.

dissenting)...

(1) Est, Steer vs. Steer, 1923 C.P.D.; Lever vs.
Buhrmann, 1925 T.P,D.,; Yorkshire Ins. C. vs.
Barclays Bank, 1928 W.L.D. and Strahan vs. Fawcett,
1933. H.P,D,

(2) Gerber vs. Wolson 1954. T.P.D.



181.

dissenting) that the co-surety could only recover from
each of the other co-sureties their individual
proportionate shares of the debt (1).

Position under the Land Bank Act,
19LL, as amended:

Although in common law a surety may be
entitled to a cession of rights from the creditor it
must be borne in mind that the bank's rights of

recourse are statutory ones of parate executie specially

conferred upon the bank by Act of Parliament. These
rights are not only extensive and drastic, but make

deep inroads into common law principles. As such they
must be restrictively interpreted and the bank could not
legally cede them to another person or body in the
absence of statutory authority to do so - delegatus
ggg_gg;egéré potest.

A surety paying the Land Bank would, it is
submitted, therefore, have to rely on his common law
right to institute fresh action against the principal
debtor ( his co-operative) as afforded him under the

old actio mandati.

Liability/...

(1) Gerber vs., Wolson 1955, A,D.
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Liability of Women and Minors:

Two further important aspects of the matter
remain to be investigated, namely, the liability of women
and of minors as members of a co-opgrative company thus
financed by the bank. '

During the period of the Roman Republic there
was apparently nothing to prevent a woman from binding
herself as surety.

Emperors Augustus and Claudius, however,
passed edicts prohibiting wives from becoming sureties
for their husbands. This was apparently done to protect
women against a weakness and tendency to act against
their own interests in matters of business,

Senatus Consultum Velleianum and
Authentica si gqua Muliers:

At about A.,D, 46 in the Consulship of

Marcus Silanus and Velleius Tutor the Senatus Consultum

Velleianum was passed prohibiting all women from

interceding for all persons (1). The Roman jurists
interpreted this law to confer on women the right to

avail themselves of an exception, the beneficium

Senatus/eee

t1) B 164142,
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Senatus Consulti Velleiani.

Justinian by his Authentica si qua mulier

re-introduced the prohibition of women standing surety

for their husbands, his Novel (1) reading:-
We make the following provision for the welfare
of our subjects, Where a woman consents to
bind herself as surety for a loan, and
stipulates in favour of her husband, thereby
encumbering either her person or her property,
we order that such an obligation shall be void,
and of no effect, even though she may have done
this repeatedly; and it will make no difference
whether the obligation was private or public,
for it shall, in every instance, be regarded as
not having been incurred, unless it is clearly

established that the sums lent have been used
for the benefit of the woman,

Wessels states that most of the provisions
of the Roman law were adopted by the Law of Holland and
became incorporated in Roman Dutch law (2). An
instructive article on these womens! benefits appears
in the Aug./Nov, 1953 issue of the Tydskrif vir
Heedendaagse Romeins-Hollandse Reg under the pen of
Prof, Dr, P, van Warmelo.

Voet points ocut that one of the many
exceptions to this general rule of non-liability of

women/ ...

(1) Nov. 134. C. 8 (bcott's translation).
(2) Oak vs. Lumsden 3., S.C. 14k,
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women sureties is where she has profited or benafited
by the transaction (1),

A further exception is where she is a
public trader and the suretyship obligation relates to
her trade (2).

This is alsoc accepted as the correct view
today (3).

In passing it is of interest to learn of
the views of v.d. *“eever J., on the matter of these
benefits afforded to women (4).

On the other hand our law in this respect is a

recognised anomaly, a fossil left over from a -

dispensation in which it was deemed reprehen-

sible in a woman to engage in anything so

masculine as the undertaking of suretyship.

We should not be astute, therefore, to extend

the scope of the legal benefits by analogy or

to restrict the operation of statutes designed

to curtail them.
The benefit must be "real" and not an illusory or purely
sentimental benefit (5).

If a woman is a registered shareholder in an

agricultural co-operative company she will be a farmer

herself /...

e

(1) Voet 16.,1,11; Digest 15.1.13; {e2421s

{2) Schorer , ad. Grot. 3.3.18; Thomas vs, Baumann
& Gilfillan 1914 T.P.D., and Oak vs.Lumsden 3.S.C.1L4.

(3) African Guarantee and Ind., Co.,Ltd., vs. Rabinowitz 193).
w.L.D,

(L) Comment made in Van Rensburg vs. Minnie 1942 0,P,D,
257. See also Southern Life Assoc. of Africa vs. Wright
& Wright 1943 C.P.D.

(5) Alliance Commercial Office and Estate Agency vs. Klotz
1951, T.P.,D. (S.A.L.R. 291).
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herself so that quite apart {rom the peremptory
provisions of section 40 which saddle her with liability
she would not in any case, have been able to have
escaped liability under the common law for " to carry on

farming operations"® is a private business (1).

Pogition of Minors:

As to minors, Voet (2} says:-

As regards minors, they can stand surety with

the consent of their guardian or their curator,
and they are validly bound by the suretyship in
cases in which they do not get restitution. For
although because of the risk of restitution a

man may lawfully object to a minor as unsuitable
if given him as a surety by Law or under agree-
ment, unless the latter goes surety in a personal
matter, as for instance for his own agent, so
that it is not unusual for people to stand surety
against the chance of a minor's obtaining
restitution; yet, if minors are offered and
accepted as sureties for another's debt, they are
held to be validly bound, if they either do not
seek restitution or fail to obtain it, as they
may fail for many reasons.,

Here, too, minors who are members of an
agricultural co-operative company will be farming in

their own right and will be emancipated to that extent.

They/ s

(1) Grobler vs, Schmilz and Freedman 1923 A,D., per
de Villiers J.
( 2) Voet '}4'601053
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They will be liable as sureties under the
peremptory provisions of section 40 of the Act
irrespective of their common law rights, if any, in

those circumstances.

Liability for Interest:

‘The question sometimes arises as to whether
a surety for a loan is liable for both capital and
interest. Voet says no (1). "Interest™, says he,
"cannot be claimed unless there is an express
stipulation for it",

On the other hand, if a surety binds himself

in respect of the whole transaction - in omnem causam -

he will be liable for interest (2).

The above section 4O of the Act certainly
stipulates that a member shall be liable for the whole
of the company's capital debt with interest and costs,
but it does not go so far as to stipulate that the
amount of each member's liability shall also include

interest thereon,

If, for instance, the sum outstanding consists

only/...

0



only of a small amount of capital with interest and
costs, or if it consists of interest and costs only,

the capital debt having been repaid, then the bank is
entitled to divide that sum pro rata among members in
accordance with the provisions of section 40, but what of
the position where the whole loan was utilised in the
manner contemplated in section 40 and the whole loan is
still cutstanding ?

Each member's liability is specifically
limited to an amount equal to that which he received out
of the loan, so that the total of the members!
suretyship equals the total capital debt‘outstanding,
excluding interest and costs.

What then of the interest and costs ? It is
submitted that by a strict interpretation of section A0,
members'! suretyship obligations will not extend to
interest and costs, in those circumstances., The bank
cannot claim more from each one individually than that
individual member received out of the loan by means of
money advanced, goods supplied and services rendered,

Such/...
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Such an interpretétion would be in

accordance with the maxim - fidejussio est stricti

juris - which interpretation should extend only to
the extent to which the form and the purpose of the

words support it (1).

Summary and Conclusions:

The contract of suretyship has its roots
deep in Homan law and is one which is much used in
modern commnercial practice, In spite of being a
contract which is strictly interpreted,the Land Bank
Act (2) has sought to extend its implications by
legislative process so as to impose an automatic
suretyship liability on members of a co-operative
company which has obtained a loan from the bank,

Unlike the relationship of fidejussor

indemnitas where an indemnitor is liable whether the

principal obligation is valid or not, the legislature
has specifically provided that a member's liability
shall be one of suretyship in respect of the loan in
an amount equal to the advances received by him from
his co-operative out of the loan or the amount paid

out/ ...

Sande., Dec,s Fris. 3.10.4.
A

(1)
(2) Act No, 13 of 1944, as amended.
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out of the loan for goods received or services
rendered,

It is this latter proﬁision which gives
rise to difficulty in its practical application. On
what basis did the Act intend the value of such
services to be calculated and what of the many indirect
services rendered by a co-operative company to its
members in, say, processing produce for better
marketing and higher returns to members ?

It is submitted that, in practice, thié
latter provision will more often than not be impossible
of application.,

The issue is, however, neatly sidestepped
by throwing the onus on the unfortunate chairman and
secretary of the co-operative to determine each member's
liability, but, it is indeed a startling proposition
to find that on default of their submitting the
prescribed list showing the individual lisbility of
members, all members of the company are held to be
jointly and severally liable to the bank for the loan,
What of those members who did not participate in the

loan/...
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loan at all ? They, too, are now made jointly and
severally liable.

The bank cannot blow hot and cold in the
same breath. If the intention was to make those members
automatically liable who had participated in the loan,
as the intention seens to be, what justification
exists for extending the liability to all members,
merely because the company has failed to submit the
prescribed list showing the liability of participating
members,

This is indeed a drastic provision but worse
is to follow., In recovering the outstanding debt,
the bank has the right to seize and sell, without
recourse to a court of law, the immovable and movable
property of members even though such property is not
specially mortgaged to the bank ! These remedies
have been fully discussed in a previous chapter.

It is difficult to justify these drastic
remedies on the grounds only that the bank is a
semi-governmental institution handling public moneys.
In point of fact, we are here dealing with

short-term/...




191.

short-term credit loans for the financing of which

no long-term Parliamentary votes are granted to the

bank at all ! Why then the preferential treatment

afforded the bank as far as security is concerned ?
It is clear, too, that the members as

co=-sureties cannot claim the beneficium divisionis,

nor the beneficium ordinis seu excussionis, As for

the beneficium cedendarum actionem, although one

co-surety paying the full debt can recover from each of
the other co-sureties their individual proportionate
shares of the principal debt (1), the bank's statutory

rights of parate executie against members cannot be

ceded to the paying member to use against his co-
sureties., They are special statutory rights given to
the bank only by Act of Parliament,

Women members of the co-operative would,
it is submitted also be bound notwithstanding the

Senatus Consultum Velleianum and the Authentica siqua

Mulier. Unless the contrary is intended, words
denoting masculine gender include the féminine (2)
and women members would, in any event, be carrying on

farming /...

(1) Gerber vs. Wolson 1955, A,D.
{2) The Interpretaticn Act No. 5 of 1910,
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farming and be regarded as public traders, for to
carry on farming is a business (1l). Similarly minors
who were members would also be farming in their own
right and would be emancipated to that extent.,

Enquiry reveals that since section 40 of the
Act was promulgated in 1936, the bank has not yet had
occasion to test the practicgl effect of the provisions
of this section.

Prior to 1936, most agricultural co-operative
organisations were constituted as societies in which
all members were jointly and severally liable for their
societies! obligations., From the bank's point of view
the joint and several liability of all members
constituted good security for loans, but with the gradual
change over to limited liability companies issuing
shares with limited liability, the bank has apparently
sought to preserve the form of its erstwhile security
by having the provisions of section LO of the Act enacted
which in effect constitute an "automatic liability of
members" much akin to the old joint and several liability,

Phe e

(1) Grobler vs., Schmilz & Freedman 1923 A.D.
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The members of a company, be it a
co-operative or ordinary public company, are liable
only to the extent of their unpaid capital on shares
issued, so that this endeavour on the part of the bank
through the legislature , to saddle them not only with
an automatic suretyship liability but also with joint
and several liability in certain circumstances, runs
counter to the accepted concepts.

The general trend of the agricultural
legislation examined has been to protect the farmer
and the agricultural industry as a whole, but here we
find preferential treatment being afforded a pérticular
institution to the disadvantage of the farmer who
happens to be a member of a co-operative company
obtaining its finances from the Land Bank. If his
co-operctive borrowed from the usual banking sources
he would escape this additional burden.

There appears to be no justifiable reason
why the bank should enjoy the special privileges which
run counter to common law concepts, and from a reading
of the Act as a whole, one gains the impression that

they/ e
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they were introduced from time to time to meet
particular exigencies as they arose in the
agricultural industry without sufficient consideration
being given to their ultimate far-reaching consequences.
For twenty years no practical use has been
made of section 40 of the Land Bank Act. Its repecal
would be a welcome step in the direction of bringing
our agricultural legislation more into line with well

established common law principles,



CHAPTER VI,

'THE CONCEPTS OF PLEDGE, POSSESSION AND

Contents:

OWNERSHIP IN RELATION
TOs

THE LAND BANK ACT,
(ACT NO, 13 OF 1944) AS AMENDED;

THE CO-OPERATIVE SOCIETIES ACT
(ACT NO. 29 OF 1939) AS AMENDED;

THE MARKETING ACT,
(ACT NO, 26 OF 1937) AS AMENDED,
Development of agricultural co-operatives
under the Co-operative Societies Act;
regulatory boards under the larketing Act;
financing under the Land Bank Act;
controlled and un-controlled products;
Land Bank's %statutory pledge"; co-operative's
"statutory pledge"; nature of pledge; pledge
as accessory right; tacit or legal mortgages;
liens or rights of retention; tacit hypothecs;

statutory hypothecs sul generis; "statutory

pledge™under Land Bank Act; "statutory pledge®
under Co-operative Societies Act; possession
and delivery; delivery in pledge; decided
cases on "statutory pledges™; nature of
"statutory pledge"; ownership under larketing

det/ .o
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Act; essentials for passing of ownership;
effects of Marketing Act; practical
implications of the three Acts; summary

and conclusions.

The scope of this chapter cannot do justice
to all the implications of the legal relationship
and interaction between co-operative orgenisations,
regulatory boards and the Land and Agricultural Bank
of South Africa as regards security rights and the
rights of third parties. It seeks, therefore; to
deal only with those aspects of the relative Acts
which have a direct bearing on the concepts of pledge,
possession and ownership.

The Co-operative Societies Act,
(Act No, 29 of 1939) as amended:

The modern co-operative movement originated |
in about the middle of the 19th century in North
West Burope, The main characteristic of all
co-operatives is that they are voluntary undertakings

based/...
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based on mutual help, brought about by economic
pressure and a certain amount of idealism,

In South Africa the movement has progressed
parallel with the development of the agricultural
industry. This chapter deals only with agricultural
co-cperatives, as opposed to trading and consumer
co-operatives., Legislation in Natal in 1904, in the
Cape in 1905, in the Transvaal in 1908 and in the
Cape in 1910 enabled agricultural co-operatives to
be formed and to function, It was not until 1922
and later in 1939 (1) that the iegislature provided
for effective and comprehensive registration and
control of co-operatives.

The main object of an agricultural
co-operative is to ensure the best return to the
producer for his produce by means of co-operative
handling and marketing.

The extent to which the movement has
developed in South Africa can best be judged from

he following statistics.

At 30/6/1953 there existed 255 agricultural

co-operatives/...

(1) Act No., 29 of 1939.
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co-operatives in the country with a total membership
of 240,100 farmer members. These co-operatives had
a total turn-over of approximately £175,000,000,
during 1952 and had built up reserves of over
£17,000,000.

It is obvious that.the special statutory
provisions contained in the Co-operative Societies
Act (1) relating to the pledge of produce affect
a very considerable portion of our population and
even greater numbers when regard is had tc others
indirectly concerned in the co-operative movement.
The provisions of that Act have, therefore, far-
reaching consequences. Before considering them in
detail, a brief survey of regulatory boards is
necessary, because for, the most part, agricultural
co-operatives act as agents of the regulatory boards,
They purchase and sell agricultural produce on behalf
of the boards, and obtain funds from the Land and
Agricultural Bank of South Africa,

The /e

(1) Act No. 29 of 1939,
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The Marketing Act ( Act No., 26
of 1937) as amended:

This Act provides for the regulation of the
production and sale of agricultural products, as
defined in the Act (1). It also provides for the
establishment of certain boards in connection therewith,
called regulatory boards (2), and for the grading and
standardisation of agricultural products.

In terms of the Act, schemes for regulating
the marketing of agricultural products and for matters
incidental thereto may be promulgated from time to
time. OSuch schemes are, in fact, sets of rules
establishing a particular regulatory board and setting
out its various powers which are derived from the
Act itself (3).

The regulatory boards then proceed to
determine who shall deal in the controlled products,
through which trade channels and at what prices.

As a matter of interest the following
regulatory boards have been established under the
Act, namely:-

Regulatory/...

Act No. 26 of 1937. Sec. 1.
4+bid,
Ibid, Secs, 18, 19 and 20,

T~
w N+
Nt S ot
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REGULATORY BOARD:

Chicory Control Board.
Citrus Board.

Dairy Industry Control
Board,

Deciduous Fruit Board.
Dried Fruit Control
Board,

Egg Control Board.
Livestock and Meat
Industries Control Board.

Lucernseed Control
Board.

Mealie Industry Control
Board.

Oilseeds Control Board.
Potato Board.

Rooibostee Control
Board,

Tobacco Industry Control
Board,

Wheat Industry Control
Board.

SCHEME PROMULCATED BYs

Proclamation
1/1/1940,

Proclamation

1/3/1947.

Proclamation
1/10/1954.

Proclamation
1/7/1951,

Proclamation

23/12/1919.

Proclamation

23/1/1953.

Proclamation
14/12/1945.

Proclamation
22/2/1952.

Proclamation

21/4/1939.

Proclamation
25/2/1952,

Proclamation

27/6/1951.

Proclamation

5/11/1954.

Proclamation

21/3/1939.

Proclamation

29/7/19L49.

335/39 dated
Wi /L7 dated
183/54 dated
134/51 dated
332/L9 dated
3/53 dated
265/45 dated
22/52 dated
77/39 dated
24,/52 dated
136/51 dated
214/5) dated
51/39 dated

184,/L9 dated

ey .
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In practice, agricultural produce is
purchased by agents acting on behalf of these
regulatory boards at fixed prices, which boards then
proceed to dispose of the produce locally and over-
seas, bthe proceeds in most instances being pooled
together, from which pools expenses are met, and
surpluses are distributed to producers in the form
of final payments or else are utilised for the
building up of reserves for future contingencies,

It will be seen later that by special
statutory provision, ownership of the product, so
controlled, is in certain specified circumstances,
deemed to vest in the regulatory board (1),

Agricultural co-operatives act as agents
of the regulatory boards as far as the acquisition
of controlled products is concerned, but as
regulatory boards are not financial institutions
and are not thus able to finance such purchases,
co-operatives for the most part receive interim
financial assistance from the Land and Agricultural
Bank of South Africa, until the regulatory boards

have /...

(1) Act Ho., 26 of 1937: Sec. 20 (2) as inserted by
Act No., 12 of 1941.
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have disposed of the products and the proceeds become
available, The bank in its turn enjoys certain
statutory rights of pledge to which reference is

made later hereunder.,

The Land Bank Act
TAct No, 13 of 1944)s

As already noticed in the previous chapter
the bank is a body corporate, which subject to the
provisiocns of the above Act, may do such things and
perform such acts in the same way as a body corporate
(1), It is, in fact, a separate persona in law
which raises its funds from Parliamentary Votes, from
borrowing from the commercial banks, from depositors
and by issuing Land Bank bills (2).

The business of the bank is to lend moneys
to farmers and to agricultural co-operative companies
and societies (3), for the purposes set out in the
Act (4).

Considerable sums of money are lent each
year by the bank to agricultural co-operatives in
the form of cash credit accounts through which account

moneys/...

———p sz v s

(1) Act No. 13 of 194L: Sec. 3.
(2) Ibid. : BSec., 20,
(3) Ibid. :+ Sec. 21.
(L) Ibid. t Secs. 22 and 35.
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moneys may be drawn and repaid from time to time
during the currency of the loan (1). For instance,
loans granted to agricultural co-cperatives by the
bank amounted to no less than £96,338,000, during
the year 1954 (2).

Controlled and Uncontrolled
Products:

The bank advances moneys to agricultural

co-operatives:

(a) to finance the purchase and handling, on
behalf of a regulatory board, of products,
the control of which is regulated by the

Marketing Act (3),

(b) to make advances to its members against the
delivery to the co-operative of products not
so controlled, which products are disposed
of by the co-operative in the ordinary course

of its business, and

(c) for the supply to members of farming
requisites, the rendering of services

to/fdes

(1) Act No. 13 of 194k4; Sec. 2, definitions.
(2) Land Bank Annual Report 195i.
(3) Act No. 26 of 1937 supra.
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to members and many other purposes,

A regulatory board's statutory righté to
_the product financed by the bank through the:
co-operative arise in the case of controlled products
only. In all other instances of uncontrolled
products the legal relationship is one as between

the bank and the co-operative itself.

Land Bank's ®"statutory pledge":

Whenever the bank, upon application
therefor, grants a loan in the form of a cash credit
account to an agricultural co-operative company,
section 35 of the Act (1) comes into operation, which

provides inter alia :

(1) cabessmains

(2) Any such application shall be signed by
the chairman and secretary of the ..ee
company concerned, or by persons pur-
perting to act in those capacities, and
shell, when so signed -

&3 P Y

(b) in the case of a company, bind -

£ 5 7 SO

(1) Act No, 13 of 1944,



204,

(i) sce o esaocs

(1ii) such of the agricultural produce of
the members of the company as is
actually in the possession of, cr in
transit to the company or its agents,
and in respect of which application for
the advance is made, for the repayment

to the bank of any advance made in
pursuance of the application.

This "binding" of the produce is again
referred to later in the Act (1) when dealing with
the cession of unpaid capital on shares which is

required by the bank as part security for the loan.

In terms of section 38 of the Act,

(l) .....‘.l..=
(2) Such cession seses..e shall -
(a) e e & 606 ¢ 00 ¢ @O
(b) bind such of the agricultural produce
of the members of the company as was
actually in the possession of, or in
transit to the company or its agents,
and in respect of which the advance was
made,
To make assurance doubly sure as it were,

sub-section (6) of the same section 38 specifically

creates/...

(1) Act No. 13 of 1944,
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creates a "statutory pledge" by providing:-

(6) While a company owes the bank any money

by virtue of an advance mentioned in
sub-section (1) -

(a) all agricultural produce and all
products manufactured by the company
from any agricultural produce; and

(b) all articles or substances purchased
by the company with money so advanced
toit,

which are in the possession of or in transit
to the company or an agent of the company,
shall be deemed to have been pledged to the
bank as effectually as if they had Leen
expressly pledged and delivered to the bank,
and any disposal thereof by or on behalf of
the company, without the consent in writing
of the board, shall be null and void.

This "statutory pledge" is further

strengthened by the prohibition against the disposal

and attachment in execution of the pledged produce or

product manufactured therefrom, contained in section

39 of the Act (1) which rcads as follows:-

Notwithstanding anything contained in any law
or in the regulations of a co-operative society
or co-operative company, any produce delivered
to that society or company, and any product
manufactured therefrom by the society or
company shall, while such society or company is

indebted /...

(1)

Act No, 13 of 1944,
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indebted to the bank in respect of an advance
in the form of a cash credit account, be
realisable only by the society or company

in the ordinary course of its business or by
the bank in the exercise of the powers con-
ferred on it by this Act, and such produce
or product, or the proceeds thereof shall
not, while such debt with interest and costs
remains unpaid, be attached in execution by
any person other than the bank, except with
the written consent of the bank.

Before dealing with the implications of this
"statutory pledge" given to the Land Bank vis-&-vis
the co-operative, it is interesting to note thét the

co-operative in turn, has an almost similar pledge

over its members' produce,

Co-operative's "statutory pledge':

Section 96 of the Co-operative Societies

Act (1) provides inter alia that as long as a member

is indebted to his agricultural co-operative company
(or to his society, for that matter) in respect of

the supply to him by the company, of seeds, fertilisers,
bags, fumigants or insecticides or for certain

services rendered or for moneys advanced, then, in
terms of sub-sections (1) (b) (ii) and (iii),

thereof /...

(1) Act No., 29 of 1939,
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(1)

(iii)

Provid
shall
of in
bags ¢
with t
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all produce, whether gathered or not,
in the production of which the seeds,
fertilizers, fumigants or insecticides
were used, or for which the bags were
supplied, or in respect of which the
fumigating, spraying or clecansing
operations were performed, or on which
the money was advanced, as the case may
be, shall be deemed to be pledged in
favour of the society or company for the
amount of the indebtedness as fully and
effectually as if that produce had been
gathered and pledged by delivery to the
society or company and were retained in
its possession;

the seeds, fertilizers, bags, fumigants or
insecticides supplied, and the produce,
whether gathered or not, in the production
of which the seeds, fertilizers, fumigants
or insecticides were used, or for which the
bags were supplied, or in respect of which
the fumigating, spraying or cleansing
operations were performed, or on which the
money was advanced, as the case may be,
shall not be seized in execution of the
judgment of any court of law at the instance
of any creditor other than the society or
company:

ed that the provisions of this sub-section
not apply to any produce lawfully disposed
accordance with sub-section (2) or to any
ontaining that produce and disposed of

hat produce,

This is a most startling proposition

because /o os
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bacause growing crops are deemed to be pledged

before they are severed from the ground and have

been gathered ! While growing they accede to the

land and are surely regarded as immovable property.

The Nature of a Pledge:

A pledge is a right over the movable or
incorporeal property of another which serves to
secure an obligation, as opposed to the special
mortgage of immovables, Possession by the pledgee
is essential,

The Roman and Roman-Dutch authorities make
use of various terms denoting such security rights
which differ in meaning and in application. It is
not, however, the intention to give a detailed survey
of the development of these concepts except, perhaps
to mention that the term pignus was used by Roman
writers to denote a security where possession of
property was delivered to the creditor, while
hypotheca was used where there was no such delivery
$1). The Roman Dutch writers also drew the

distinction/...

(1) Inst. L.5.7.
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distinction between pignus and hypotheca depending
either upon the method of effecting the security or
on the nature of the property secured (1), the

pignus or pandt being in respect of movable property

which was delivered to the creditor whereas the

hypoteek was a security over immovable property.

Pledce as Assessory Right:

We are concerned in this chapter with the
concept of pledge or pand as it affects movable
property. Whether the contract of pledge is express
or tacit, it is in its very nature accessory only
and presupposes the existence of some other valid
principal obligation (2). Now this other valid
principal obligation or origin of a pledge may arise
from any of the following sets of circumstances,
namely, by contract, by judicial attachment or by
operation of law,

The first two circumstances of contract and
judicial attachment are also of no concern in dealing
with the so-called "statutory pledges" referred to in
the Land Bank and Co-operative Societies Acts, supra

P

Tacit/...

(1) Grotius. Inleyd. 3.8.1.
(2) Voet 20,1.183,
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Tacit or legal mortgages:

In regard to the third circumstance,
namely, those arising by mere operation of law, or
ipso jure, the Roman Dutch jurists point out that
certain classes of creditors are accorded a security
over the property of their debtors merely by virtue
of a relationship which arises between the parfies,
without any agreement whatever regarding the giving
of security (1). These they term tacit or legal
mortgages.,

These tacit or legal mortgages may, in turn,
be classified under the headings of ordinary liens,

tacit hypothecs, and a third category sul generis,

as unders:

Liens or Rights of Retention:

Unlike tacit hypothecs where no possession
is necessary, these liens or rights of retention
are rights tacitly enjoyed by a creditor, to retain
possession of specific property belonging to the
debtor, as security for some claim in respect of that
property, until the claim has been paid (2). As a

general/...

(1) Grotius Inleyd. 2.48.8; Van Leeuwen Roomst-
Holl, Recht. 4.12.5; van der Linden 1.12.1.

(2) Voet 20.4.19.37; van der Keessel, Theses.
L49e 4504453,
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general rule money or value has been put into the
property of the debtor and possession of the property
is essential (1). Builders, bailees, factors and

certain others enjoy such rights,

Tacit Hypothecs: ,

‘Under our common law, a large number of
tacit hypothecs were accorded to particular
creditors over the property of their debtors even
though the former did not have possession of the
debtor's property e.g. the Government for taxes b&
the debtor, minors over the property of their tutors'
and curators and many others, The Insolvency Act (2)
though not abolishing tacit hypothecs generally,

affords preference in insolvency only to the landlord's

legal hypothec and hire-purchase hypothecs. It
leaves untouched any hypothecary right of a creditor
of following propertvy into the hands of third
parties and any other preferent right where no

insolvency intervenes (3).

Statutory/. ..

(1) United Building Socy. vs. Smooklers Trustee
1906, T.5. '

(2) Insolvency Act No. 24 of 1936.

(3) Lee - Introduction to ftoman Dutch law, page 192,
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Statutory Hypothecs sui generiss

Various statutes enact that no transfer
of land may be passed unless certain rates, taxes,
licences, etc., have been paid (1) or unless certain
certificates by prescribed officers have been
produced (2).

The effect of an enactment of this nature
has been described by Innes, C.J. (3) as one
creating a very real and extensive preference over
the proceeds of rateable property. The right itself
has been referred to as a lien which is hardly
distinguishable from a tacit hypothecation (L) or
as a species of lien (5), or as something not wholly
in the nature of a lien or a hypothec, but suil
generis (6). Perhaps it may best be classified as

a tacit hypothec sui generis.

As will be evident from an examination of
the Land Bank and Co-operative Societies Acts made
hereunder, the right of security envisaged in those
Acts smacks somewhat of a hypothec but is specifically
termed a "pledgel, It cannot satisfactorily be

classified/...

Deeds Act No, 47 of 1937.

Land Bank Act No. 13 of 194L4. Sec. 33 (3).
Johannesburg Municipality vs. Cohen's Trustee,
1909. T.S.

Smuts vs. Cathcart Div. Council 1896. S.C,
Johannesburg Municipality vs. Cohen's Trustee
1909, T.S.

Mars., Law of Insolvency in S.A.

N
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classified wholly under any of the above three
types of security but constitutes a further type

sul generis but, as it is termed a "pledge" in
3 b

the Acts, it is referred to hercinafter as a

"statutory pledge" for the sake of easy reference.,

"Statutory Pledge!! under the
Land Bank Act:

Sections 35 and 38 of the Land Bank Act (1)
supra, envisage the "binding" of the agricultural
produce of members of the company in the possession
of or in transit to the company or its agents. It
should be particularly noted that the produce

contemplated in these sections is that of members ,

although the possession thereof is with the company

or its agents,) In fact, the produce of the members

may still be in transit to the company or to its
agents, someone else having the actual physical
detention,

Nowhere else in the Act is this "binding"
of produce again referred to, as such. At this
stage one must necessarily construe it as a hypothec,

possession/...

(1) Act No. 13 of 1944,
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possession not»being with the creditor but the
produce nevertheless being "bound" to him by reason
of the advance having been made in respect of that
produce.,

Sub-section (6) of section 38 of the Land
Bank Act (1), however, refers in the first place
to all produce and all products manufactured there-
from and other articles and substances ( the latter
articles and substances having been financed ex the
Land Bank loan) which are in possession of or in
transit to the company or its agent. This latter
reference to goods in possession or to goods in
transitu is identical with that in sections 35 and
38 (2) of the Act quoted above, but a significant
omission has been made in section 38 (6). The

produce is not that "of members™ as previously

envisaged, It is™all" produce and "all manufactured
products.,

Now it is one of the prime rules of
interpretation of statutes that general words such
as "all" or '"any" must receive a general

construction/...

(1) Act No. 13 of 1944 quoted supra.
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construction and be given their plain and literal
meaning (1) unless it is clear from the statute
itself that their meaning should be restricted (2)

i.e. cum lex plus scripsit minus voluit. The Act

must be read as a whole, the intention being gleaned

ex visceribus actus (3).

From the reading of the Act as a whole it
could hardly be contended that the Land Bank was
intended to receive this special statutory security
over all produce and all products irrespective of
whether they were financed ex the Land Bank loan or
not, Read in conjunction with sub-section (2) of
the same section 38 and with paragraph (b) of sub-
section (6) itself, it is submitted that the produce
and products contemplated in paragraph (a) of sub-
section (6) are only those "in respect of which the
Land Bank advance has been made",

It is very likely that this ambiguity is
the result of bad drafting. The words "with money so
advanced to it", appearing in paragraph (b) of sub-
section (5) of section 38 supra should, it is

contended /...

(1) Union Govt. vs. Mack 1917 A.D.

(2) Venter vs. Rex 1907 T.S.

(3) Farrar's Est. vs. Comm. Inland Revenue 1924,
Tl
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contended , have been brought back to the main
margin to form part of the rest of the sub-section,
This would have removed any doubt in the matter,

This sub-section (6) also throws light on
the meaning of the previously envisaged "binding"
of the produce of members.

Delivery has now been effected to the
company or to its agent, and the produce no longer
belongs to members (1). The produce and products
manufactured therefrom and other articles and

substances are now specifically stated to be pledged

to the bank as effectually as if they had been

expressly pledged and delivered to the bank and any

unauthorised disposal thereof by or on behalf of
the companj is stated to be null and void,

This then is the "statutory pledge™ and
by an extensive interpretation of the Act, the
so-called "binding" of produce of members contem-
plated in subsection (2) of sections 35 and 38
respectively of the Act, can also justifiably be
regarded as constituting "statutory pledges" in

respect/ooo

(1) Berry vs. Farmers Co-op. Socy. 1912 .A,D,
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respect of members' produce, it being a case of

cum lex minus scripsit plus voluit otherwise the

expression of "binding" the produce would be
meaningless and without substance. Such an inter-
pretation is also in accordance with the presumption
that a statute does not intend to make futile or
nugatory provisions and must be interpreted ut magis

valeat quam pereat (1).

In other words, once a loan has been granted,
the members' produce is "pledged" toc the bank
(vide sections 35 (2) and 38 (2)) i.e. the produce
in respect of which the loan has been granted, and
remains so "pledged" to the bank even after
delivery to the co-operative company ( vide section
38 (6)). It can only be disposed of by the
co-operative in the ordinary course of its business
and may not be attached in execution by anyone other
than the bank, except with the bank's consent (vide
section 39).

This latter statutory protection would
be a necessary adjunct to the bank's rights because

under /oo

(1) ex parte Min, Justice; In re R, vs. Jacobson
and Levy 1931 A,D.
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under the common law, a pledge or movables is
absolutely extinguished by the complete
alienation of those movables (1) and is lost by
an attachment of the movables in execution of a

judgment (2) - mobilia non habent sequelam. As

previously pointed out, however, this so-called
"pledge™ is more in the nature of a hypothec and
as such should not then require these further
protective provisions.

"Statutory Pledge" under the
Co-operative Socleties Act:

As stated above, a co-operative company
or society also enjoys what is termed for easy
reference a "statutory pledge" over all a member's

produce whether gathered or not, in terms of

section 96 of the Act (3) in respect of facilities
granted. Here too, produce is deemed to be pledged
to the co-operative as fully and effectually as if
that produce had been gathered and had been pledged
by delivery to the co-operative and had been retained
in its possession,

A/...

(1) Voet 20.1.1L4: 20.56.5: Grot. 2.48.,29:
Schorer Note 259: v.d. Keessel Theses 432.

(2) Hare vs. Trustee Heath 3. S.C. 34.

(3) Co=operative Societies Act No. 29 of 1939,
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A co-operative cannot, however, take the
law into its own hands and forcibly remove such
crops from a member's farm (1).

The case of Meyer vs, Sentraal Westelike
{osop. Maatskappy, 1943 O.P,D is of much interest
because 1t is the only reported case on the effect
of this statutory pledge. A member, Meyer, had been
"dispossessed" of his maize by his co-operative. -He
had been duly enrolled as a member of the co-operative
on 24th April, 1941 . Thereafter, on 8th May and
5th July, some 500 grain bags were delivered to him
by his co-operative, and these had not been paid for
at the date of the removal of the maize by the
co=-operative,

Meyer applied for a mandament van spolie

ordering the co-operative to return to him 140 bags
of maize alleged to have been forcibly and unlzwfully
removed from his farm,

On the facts the court found on appeal
and upholding the decision of the Magistrate, that
at-the date of the alleged spoliation, Meyer was

neither/...

(1) Meyer vs. Sentraal Westelike Ko:op. Mky.Bpk.
194 3. . QiP.D,
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neither in possession, nor was he the owner of

the maize in question. In view of the arguments

addressed to it, however, the court considered it
necessary to deal with the question of the inter-
pretation to be placed upon section 96 of the
Co~operative Societies Act, 1939,

It was held, following the dictum of

James L.J., in Ex parte Walton (17 Ch. D 7L6) that

when a statute enacts that something shall be
deemed to have been done, which in fact and truth
was not done, the court is entitled and bound to
ascertain for what purposes and between what persons
the statutory fiction is to be resorted to.

The remarks of de Beer J. are illuminating.'

le is reported to have stated, inter alia :-

In considering then between what persons and
for what purposes the statutory fiction is
- to be resorted to the whole Act and the
language employed in the section must be
analysed, It must in the first place be
noted that the section states that "all
produce whether gathered or not" for which
bags were supplied shall be deemed to be
pledged and that the effect of sub-section
5) is that ",., any produce produced by a
member ... to whom,..bags ... have been

supplied/...
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supplied ... shall be deemed to be produce
ses for which the bags were supplied ...".
The argument therefore that there is an

onus on the society to prove that the 140
bags containing the maize and removed by
them were actually supplied by them, seems
in view of the above provisions to be
untenable: the plain language of the Act
suggests that the whole crop of the producer
member shall be deemed to be pledged whether
the whole or portion only of the crop was in
fact bagged in containers supplied by the
society. Nor does the argument appeal to

me that the literal interpretation of the
Act leads to such injustice and absurdity

as to justify the Court in the present case
modifying the grammatical and ordinary sense
of the words. In this connection Lord Bram-
well in Hill v, East and West India Dock Co.’
- ( 9 A.C. kL8], states:

"T should like to have a good definition of
what is such an absurdity that you are to
disregard the plain words of an Act of
Parliament., It is to be remembered that what
seems absurd to one man does not seem absurd
to another®,

However, the intention of the section is
clearly to create a valid and enforceable
pledge over the crops in favour of the
society ¢ this crop, in violation of all the
notions of the Roman-Dutch Law, shall be
deemed to be pledged although the factual
possession remains in the pledgor; had the
section said it shall be deemed to have been
pledged , that it shall be deemed to have been
delivered to the pledgee who shall further be
deemed to have retained it in his possession
cadit quaestio., As it is , the pledgee can,
no doubt, claim the right to enforce his
pledge by action, but it is a far cry to say
that he can exercise the rights flowing from

8/ S
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a possession which he has not and which he
never had either factually, juridically or
fictionally. If, therefore, the possession

of the crop had on the tenth September been

in the applicant it seems that the society
would have been guilty of an act of spoliation
in forcibly removing the crop notwithstanding
its unassaillable right to have claimed the
delivery in pursuance of the pledge. Applicant
however has been adjudged not to have had
possession on that date and in the result the
appeal must be dismissed with costs,

Possession and Delivery:

This is a most important case on the
particular subject, but with due deference to the
learned Judge, not a very satisfactory one. The
applicant, Meyer, was held not to have been in that
state of possession which would ordinarily have
founded an action for spoliation,

On the other hand, the learned Judge
points out that Meyer had factual possession but that
the pledgee company never had possessicn "either
factually, juridically or fictionally." Who then
had full legal possession ? Obviously the plecdgee
would have been deemed to have had full legal
possession, if the Act (1) had stated specifically

that/...

(1) Act No. 29 of 1939,
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that the crop shall be deemed to have been delivered
to the pledgee who shall be deemed to have retained

it, but the Act does not say el I merely states

that the crop shall be deemed to be pledged as

fully and effectually as if that produce had been
gathered, pledged by delivery and retained in the
possession of tne company.

Sections 35 and 38 of the Land Bank Act
(1) also merely deem the produce to be pledged
as if it had been delivered but they do not
specifically provide that the produce shall be
deemed to have been delivered and be deemed to be
retained in possession of the bank,

This again raises the questicn as to
whether this so-called "statutory pledge®" is
constituted as the result of a statutory delivery

or whether it is really a tacit hypothec sui generis.

It is submitted that the latter designation is the

right one.

Delivery in Pledge:

To constitute a valid pledge under the

commnon/ ...

(1) Act No. 13 of 1944,
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common law, the movable had to be delivered to and
retained by the pledgee in his possession,
Delivery can be legally effected in a
variety of ways e.g.
(a) by actual physical handing over;
(b) by constructive means such as brevi

manu, longa manu and constitutum

possessorium,

LIt is clear that delivery of an article
can be effected by the mere intention to hold that
article in future as agent for another (1), Such a
form of delivery is scrutinised very carefully by
the courts. here must always be clear proof of
intention to effect transfer and good faith on the
part of the parties concerned (2).

By common law, delivery is not effective
if the movables sought to be pledged are left in the

hands of the debtor commodato aut precario, as that

was regarded as a fraud upon the custom of Holland
requiring delivery (3) and also tends to the injury
of other creditors (4).

Decided/...

Goldingers Trustee vs., Whitelaw & Son 1917 A.D,

Kaplan vs, The Messenger, Port Alfred 1932 E,D,L,

Zgl and Estate Hunt vs. de Villiers 19,0 C.P.D.

79

(3) Grotius : Opinion Holl, Consult, 3. 174. L & 5;
Voet 20.1.12.

(4) Stratfords Trustees vs. London and S.A. Bank

187l+¢ 3. EQDOC.

N
S —
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Decided Cases Relating to
TWstatutory pledzes's

In the case of the two Acts (1) above,
factual possession of the movables remains with the
debtor and by & fiction, the creditor is given a
"statutory pledge"™ thereof,

Further light is thrown on this subject
by decided cases relating to a somewhat similar
form of "statutory pledge™ given to the Secretary of
the State Advances Recoveriecs Uffice for loans to
ex-volunteers under the provisions of section 4 of
War Measure No., 108 of 1944, sectiom 6 (1) of which
reads :-

Upon the execution of a document intended to
hypothecate movable property in terms of
Reg. 4 the movable property thereby
hypothecated shall be deemed to have been
pledged to the Secretary as security for
the loan in question in the same manner in
all respects, as if it had been delivered
to him as a pledge, and the validity of the
pledge shall not be affected by the absence
of any distinctive mark on the security in
question ,

In a recent case van 2yl J., held that

the effect of the words " as if it had been delivered

to/ooo

(1) The Land Bank and the Co-operative Societies
Acts, supra.
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to him as a pledge"™ was to give the Secretary a

real right in the thing hypothecated just as if

the thing had been delivered to him in pledge. This
right was available even against a third party who
had received the thing in good faith and for value
from the pledgor. Consequently the Secretary was
entitled to attach the thing in the possession of

the purchaser from the pledgor and sell it in
execution, The learned Judge points out that in the
result the nature of the security envisaged by the
legislature is really neither a hypothec of movables,
in the ordinary meaning of the term, nor a pledge (1).
With due deference to the lecarned Judge it is sub-
mitted that this "statutory pledge® is really a tacit

hypothec sul generis.

It is also significant that in a more
recent case (2) the court rejected an almost
similar provision which was inserted in a contract
between the seller and the purchaser of a certain
business, namely, that until such time as the full
balance of the purchase price had been paid in full,

the/...

(1) Edwards vs. van 2yl 1951, C,P,D; also S.A.R.O.
vs., Theron 1949, 0.P.D.
(2) Slabbert vs. Theodoulou 1952 (2) S.A.667 (T).
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the purchaser would not be entitled to sell,
alienate, remove or otherwise dispose of any assets
appertaining to the said business except in the
ordinary course of business, the seller being entitled
to a lien on those assets until such time as the
balance of the purchase price had been paid, the lien
to be effective in favour of the seller notwithstanding
that the purchaser had the actual physical possession
thereof.

In an attempt to prevent the purchaser
from further disposing of certain assets of that
business, the court held that no lien had in fact
been constituted and even if it had, it might well
have been necessary for the seller to have taken
special steps to protect that right., The right relied
upon in that case, sald the court, fell outside the
principles of the law as laid down in the

authorities.

Nature of "statutory pledge" :

The impression is gained that the legis-
lature was so anxious to create a statutory security
right that little or no attempt has been made to

define/...
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define with any sort of precision the duties of
the "pledgees"™, in these instances , namely, the
Land Bank and the co-operative,

What of the common law duty of the pledgee
to restore possession of the pledged article
undamaged to the pledgor on due discharge of the
debt ? Must the pledgee account for the fruits
arising from the pledged property ? On whom is the
duty to take care of the pledged property placed ?

Is it on the pledgee, as under common law ¢ Under

the statutes, the pledgee 1s deemed to be in

possession !

Ownership of the produce may vest in the
co-operative or with the member as the case may be,
but no matter in whom the ownership rests the produce
is still deemed to be pledged to the Land Bank where
the bank has advanced moneys in respect thereof (1),
This is an important factor because, in certain
circumstances when dealing with controlled produce,
there is a further change in ownership.

Ownership under the Marketing
Act:

Sub-section (2) of section 20 of the

Marketing/...

(1) Sections 35 and 38 Land Bank Act No. 13 of 1944,
supra.,
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Marketing Act (1), for instance, provides that :=

A scheme which empowers its regulatory board
to prohibit the sale of the product to which
that scheme relates, except through that
board or such persons as it may determine or
as may be specified in the scheme, may
provide for the conduct by the board or any
such person of a pool for the sale of that
product on such basis as may be specified in
the scheme, and the ownership in any quantity
of that product delivered for sale through the
pool shall forthwith vest 1n the board or
person concerned.

Sub-section (3) ter of the same section
20 empowers the regulatory board to so operate a
pool as is envisaged above, the relative sub-section

reading as follows:~

A regulatory board may, if authorised thereto

by the relevant scheme, and on such conditions

or on such a basis as may be prescribed therein,
conduct a pool for the disposal of any quantity

of the product to which that scheme relates,

which may in the circumstances described in such
scheme be delivered for such disposal to the

board or such person as it may determine, by any
person who has produced or otherwise acquired

that quantity, and the ownership in any quantity
of such product so delivered shall upon delivery
thereof vest in that board which may dispose thereof
in such manner as it may deem fit, and shall
distribute the proceeds derived from such disposal,
less such amounts as may be specified in the

scheme or as the board may determine, amongst the

persons/...

(1) Act No, 26 of 1937 as amended by Act No, 12
of 1941.
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persons who are in terms of the scheme entitled
thereto, on such basis as may be prescribed in
the schemne,

Essentials for thes Passing
of OUwnership:

The common law essentials for the passing
of ownership in a thing may be summarised as
under :-
(1) The thing, ownership in which is sought
to be transferred, must be capable of
being owned., {1)
(2) The transferor must be the owner or be
in a position or have authority to
dispose of the ownership.
(3) An intention on the part of the transferor
to transfer the ownership to the transferee,
(4) An acceptance on the part of the transferee,.
(5) An appropriate causa for the transfer (2).

(6) A delivery or transfer of the property

according to law,

Delivery in turn may be effected by
various means e.g. by the physical handing over of

the/ees

{1) Voet . 6.1.29.
(2) Commissioner of Customs and Excise vs.Randles
Bros., and Hudson Ltd., 1941. A.D.
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the thing (traditio) or by constructive means such

as brevi manu, by symbolical means longa manu or by

means of a constitutum possessorium. The above rules

relating to the passing of ownership have been
evolved over the centuries to establish in the eyes
of the world the right of ownership which is perhaps

the fullest and most important real right known.

Effects of Marketing Act:

Although everyone is deemed to know the
law, this is far from true in actual practice. It
is indeed a matter of far-reaching consequence merely
to enac¢t that ownership in a thing shall be deemed
to vest in a regulatory board if its scheme so
provides in given circumstances, particularly when it
is borne in mind that delivery can legally be effected

by constitutum possessorium (1).

In the case of certain products like bufter
for example, ckrcumstances may well arise where a
manufacturer (producer) is also appointed as agent for
the Dairy Industry Control Board. He could then
manufacture the butter ( on borrowed capital) and

deliver/...

(1) Goldingers Trustee vs, Whitelaw & Son . 1917. A.D.
and Stratford's Trustees vs. London and S.A.
Bank. 187,. E.D.C.
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deliver the product in his capacity as producer to
himself in his capacity as agent of the control

board, by the process of constitutum possessorium.

Ownership of the butter would then
automatically vest in the control board for the
purpose of cohducting a pool in terms of section 20
of the Marketing Act quoted above,

The producer's creditors who had lent him
the capital might well find themselves without any
security in such circumstances, because the butter,
by being moved, say, from one side of the store to
the other side ( coupled with notice of delivery given
to the board as is, in fact, the practice) will have
ceased to be an asset of the manufacturer and will in
law belong in ownership to the contrel board. Few
creditors are aware of the significance of these
particular provisions of the Marketing Act, the effects
of which have not yet been tested in the courts,

Practical Implications of
the three Acts:

In financing agricultural co-operatives,

creditors/...
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creditors find such startling innovations as statutory
pledges of immovable property, that is, of crops not
yet gathered (1) and the automatic passing of ownership
in movables by mere delivery without cognisance being
taken of other common law requirements,

As an illustration of the diverse rights
which are created and extinguished by the interaction
of the Co-operative Societies Act, the Marketing Act
and the Land Bank Act (2), the supply of seed by a
co-operative to a member may be instanced. :

If the co-operative has financed the
acquisition of seed itself and thenlsupplied itvto
the member,  the seed belongs to the co-operative until
sown by the member even though the seed is in
possession of the membér (3). When sown, the crop
growing or gathered belongs to the member but is
"pledged" to the co-operative (4), If the crop is a
controlled one and the co-operative has been appointed
agent to the control board, then on delivery of the
crop to the co-operative, ownership thereof passes
to the board (5). Presumably it is still "pledged"

to the co-overative until the member's debt for the

seed/...
(1) Section 96 of the Co-operative Societies Act
No. 29 of 1939 supra.
(2) Supra.
(3) Section 96 of Act No. 29 of 1939,
(4) Ibid.
(5) Section 20 of Act No., 26 of 1937.



seed has been repaid, or does the co-operative's

pledge cease to be effective because the co-operative
has virtually "delivered" the crop to the board ?

There is much to be said for both views. But what of
the position where the Land Bank's rights are super-
imposed on the above rights, by feason of the Land Bank
‘having financed the original purchase of the seed by
the co-operative before it has been supplied to the
member,

All produce of the member and of the
co-operative is then "pledged" to the Bank (1) but the.
crop is also "pledged" to the co-operative under
section 96 of the Co-operative Societies Act (2) as
long as the member owes his debt for the seed.

Both the Land Bank and the Co-operative
Societies Acts of 1944 and 1939 respectively, are
consolidations of previously existing legislation.

A later "statutory pledge™ would therefore override
a former one.
No matter in whom the ownership lay nor

who the pledgee was, the controlled produce could in

any/ ...

Sections 35 and 38 of Act No. 13 of 194L4.
Act No, 29 of 1939,
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any event only be disposed of by the control board
or on its instructions, in terms of the various
marketing schemes. This in any event nullifies to
a great extent the security value of a pledge in

those circumstances.

Summary and Conclusions:

The Acts examined above (1) seek to
facilitate the financing of crops aad the control
of the production and marketing of agricultural

produce, inter alia, by the pledging of crops to the

co-operative before they are severed from the land
or gathered (2) by the automatic pledging of crops
to the Land Bank (3) and by the automatic passing of
ownership of "pooled" products to a regulatory board
(L)

It is evident from the way in which their
provisions overlap that these Acts have , from time
to time, been amended independently of one another
in an endeavour to keep pace with an ever developing
and changing agricultural economy.

The/o.o

(1) The Co=operative Societies Act No., 29 of 1939;
The Marketing Act No., 26 of 1937; The Land Bank
Act No, 13 of 1944,

(2) Section 96 of the Co-operative Societies Act
No. 29 of 1939.

(3) Sections 35 and 38 of the Land Bank Act No. 13
of 19 lph ..

(L4) Section 20 of the Marketing Act No. 26 of 1937.
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The impression is gained, too, that
insufficient regard has been paid to the far-reaching
consequences of the legal means thus employed to
protect this "hazardous occupation", particularly as
regards the rights of third parties.

Although the Land Bank plays a large role
in financing agricultural co-operatives, it is by no
means the only financier in that field. Iany such
co-operatives, for instance, obtain commercial bank
overdraft facilities for crop finance, in some cases,
against cession of the co-operative's rights under
section 96 of the Co-operative Societies Act. Where,
however, a co-operative is partly financed by the
Land Bank and partly by a commercial bank, as is often
the case, a conflict of rights immediately arises. The
crop growing or gathered is deemed to be pledged to
the co-operative in the circrmstances envisaged in
section 956 supra. The co-operative will have ceded
its rights of "pledge" to the commercial bank but the
Land Bank will also hold a so-called "statutory

pledge"/...
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pledge" over the produce.

Again in the supply of seed as instanced
above, the crop is deemed to be pledged to the
co-operative and may,at the same time,be deemed to be
pledged to the Land Bank. That same produce if a
controlled one under the Marketing Act may at one
time belong in ownership to a producer-agent and,by
the mere posting of a delivery note to the regulatory
board ,ownership therein will by statute automatically
pass to the regulatory board,to the possible prejudice
of his céeditors.

Clearly, therefore, these three Acts need
careful revision and correlation on the lines
indicated hereunder.

From the previous chapters dealing with
the Land Bank, it has been o bserved that the Land Bank
already enjoys a very privileged position amongst

creditors . It has the power of parate executie and

additional security in the form of a statutory sure-
tyship by members of a co-operative company and of the
joint and several liability of members of a

co-operative/...
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co-operative society. Surely then there is little
need of the further security of a "statutory pledge"
of crops. It is submitted that this latter form of
security could with advantage to the farmer be
abolished , or if it is retained, it should at least
be accompanied by an act of delivery or some such
outward sign which would place other creditors on
their inquiry. ‘

Similarly in the case of the Co-operative
Societies Act, the "pledge® of growing crops is in
direct conflict with common law concepts. If a
co-operative is to be given a pledge then it should
certainly extend only to crops actually gathered and
duly delivered. It is true that the seed or fertiliser
supplied by a co-operative to a member is lost in the
ground when used and no longer constitutes a security,
but it should be quite easy to legislate for the
furnishing of other collateral security rather than to
create a right of M"pledge" which presents not only
difficulties in interpretation but alsc runs counter
to well established common law principles.

Furthermore/...



239

Furthermore, one cannot escape the
conclusion that these Acts were promulgated without
much, if any, regard being had to the conflict of
interests to which they give rise. They require,
therefore, to be correlated in the light of experience
gained, so as to define clearly where the security
rights of the one institution end and the others
begin, due regard being had to the placing of
creditors and interested parties on their inquiry,
by requiring outward acts to be done, such as actual
delivery of the produce, as an indication to such
third parties that a change of security and the

transfer of rights have been effected,



CHAPTER VII,

THE EXTENT TO WHICH CUMMON LAW PRINCIPLES

HAVE BEEN ALTERED, THE GENERAL TREND OF

AGRICULTURAL LEGISLATION ANID CRITICISM
THEREOF, AND SUGGESTED AMENDMENTS,

Contents : Need for protection of the farming
industry; summary of the extent to
which common law principles have been
altered; the general trend of
agricultural legislation and criticism
thereof; the need for co-ordinated
and planned legislation; suggested

amendments,

Need for Protection of the
Farming Industry:

Farming is dependent upon many
unpredictable factors. The vicissitudes of the
weather , diseases, the perishibility of products,
uncertain economic conditions and the like, make'
it imperative that some measure of legal protection
should be afforded to this vital industry. The

extent/..._
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extent to which this protection has been given

in the statutes examined and the sometimes haphazard
manner in which it has been done, at the expense

f our common law principles, can for the most part,‘
hardly be justified in the light of the ends sought
to be achieved thereby.

The Extent to which Common

Law Principles have been
altered:

In previous chapters, the impact of
particular agricultural legislation on the common
law principles of lease, insolvency, ownership, pledge,

suretyship and parate executie has been examined and

commented upon, in detail. The extent to which these
principles have been altered can, at a glance, be
gauged from the following brief summary :

(1) The Land Settlement Act No., 12 of

1912, as amended, in relation to
the concept of Lease:

(a) The restriction on sub-letting
rural property without the
consent of the Minister of
Lands - sec. 35.

(b)/ees
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Zhl L]

(b) Compulsory occupation of and
: residence on the leased property
- sec. 28,

(c) The obligation to improve the
leased property - sec. 30,

(d) The limited and sometimes absence
of compensation for improvements-
sec. 42,

(e} The restriction on the cutting of
trees on the leased property -
sec. 39.

(f) The automatic off-set of debts
between the lessor gnd lessee
notwithstanding the fact that the
amount has not been ascertained -
sec. 38.

(g) The so-called "statutory pledge"
of all movables which at any time
have been on the leased property -
sec. 37,

The Farmers!' Assistance Act No.A48:

of 1935, as amended, in relation

to the concept of Insolvency:

It was noticed that this Act introduces
a new concept into our law, in some respects
running parallel with that of insolvency but
often counter thereto. Amongst its salient

features are: -

(a)/...
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(a) The suspension of the rights of
creditors by a purely administra-
tive act on the part of the
authorities - sec. 7.

(b) The deeming of a compromise to have
been effected unless rejected by
creditors - sec. 12,

(¢) The fact that a debtor is not
deemed to be insolvent, that he is
not subjected to any of the ordinary
disabilities of an insolvent but is
nevertheless relieved of all his
debts - sec. 1l6.

(d) The automatic passing of ownership
of assets without delivery and the
transfer of immovables without a
power of attorney - secs. 14 and
19.

(e) The imposition of real restraints
on land as to subsequent hypothe-
cation, sale or insolvency - sec,
224

(3) The Marketing Act No. 26 of
1937, as amended, in relation
to the concept of Ownership:

(a) The automatic passing of ownership
of controlled produce to a regulatory
board which conducts a "pool" for
such produce - sec, 20,

{3
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(4) The Co-operative Societiecs Act
No, 29 of 1939, as amended, in
relation to the concept of

pledge:

(a) The so-called "statutory pledge"
of produce whether gathered or
not - sec. 96.

(5) The Land Bank Act No, 13 of
194, as amended, in relation
to the concepts of Pledge,
osuretyship and parate executie:

(a) The so-called "statutory pledge"
of produce of members of a co-
operative and produce of the
co-operative itself - secs. 35
and 38.

(b) The automatic suretyship of
particular members of a co-
operative company - sec, 40,

(c) The imposition of joint and
several liability on all
members of a co-operative
company by an administrative
act of the officials of the
company - sec. 40,

(d) The exclusion of the beneficium
ordinis seu excussionis and of
the beneficium divisionis, under
sec. 4O,

(e) The right of parate executie , to
seize and sell property without
recourse to a court of law - sec.

55 - and in the case of co-operatives,

80/ v u'e
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so to seize and sell the property
of the co-operative and of
members even 1f the property has
not been specially hypothecated
to the bank - secs. 51, 62 and 63.

The General Trend of Agricultural
Legislation and Criticism thereof':

The keynote of the statutes examined has
been one of assistance to farmers, except perhaps the
Land Bank Act No. 13 of 1944, which, while certainly
facilitating the granting of financial assistance to
the farming industry with the one hand, takes back
with its other more than its pound of flesh by way
of security.

The Land Settlement Act No, 12 of 1912,
in turn, makes less inroads into important common
law concepts than do the other Acts examined. Designed
to assist the poorer type of farmer, it also protects
substantial investments by the Government at the
expense of comparatively few important departures from
common law principles. This Act has , to a large
extent, been the political football of various

governments of the day, and, at one time, contained

very/...
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very restrictive provisions as to occupation
and subsequent hypothecation of holdings allotted
under Crown Grant., These provisions aimed at
preventing speculation in the buying and selling of
land by settlers, but were rightly repealed in 1949
so as to conform with freedom of ownership.
Speculation in holdings has now been made less
profitable merely by reducing the water-rights of
settlers who acquire more land in the settlement,
under various Irrigation Acts. The trend of this Act
has been stable and subsequent amendments have
reflected a tendency rather towards preserving common
law principles than to overriding them, e.g., freedom
of ownership of Crown Grants. The protection
afforded the Government's large capital investment
is certainly not unreasonable when compared , for
instance, with the powers of the Land Bank under its
Act and the almost irresponsible way in which the
rights of creditors are dealt with under the Farmers'
Assistance Act No. 48 of 1935.

This/ dd
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This latter Act is today the least
justifiable of all the statutes examined and it is
submitted a dangerous one to retain on our statute
book., It was a special Act, introduced in 1935, for
a special purpose, namely, to protect the farmer
against his creditors during the economic recession
of the early thirties. It is clear from the Act as
a whole that it was intended to be limited to that
state of emergency only, and apart from a few early
amendments to remove administrative teething troubles;
the Act has remained unchanged for almost twenty years.
LIt virtually forces a compromise on creditors and
allows an otherwise insolvent farmer to slam the door
on his creditors and walk out a free man. At a
forced sale the Farmers' Assistance Board can buy in
the property and then resell it to the farmer, who
then carries on farming operations free from his
previous debts and can snap his fingers at his erst-
wiile creditors., Although it assisted considerably
in the rehabilitation of the farming industry in the
years immediately following the depression, its

continued/...
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continued presence on our statute book is quite
unjustified by present day circumstances. Its
application in the ordinary sphere of business
transactions could easily lead to the breakdown
of an otherwise healthy debtor-creditor relationship,
Here, indeed, the trend has been to sacrifice sound
common law principles on the altar of expediency.
The Act should be repealed,

The Marketing Act No., 26 of 1937, has,
on occasion, been called the "Farmers'! Charter" -
naturally by farmers themselves, because it seeks
primarily to ensure a stable and profitable return to
the farmer by the regulation of the production and
the sale of agricultural products., Although the full
implications of the Act in the economic sphere do not
concern us here, the assistance to the farmer has been
rendered, in some measure at any rate, to the possible
detriment of creditors. A creditor who makes a loan
to an agent of a regulatory board sees before his
eyes , for instance, neatly stacked quantities of

butter or cheese as security for the advance, but

6/ i
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a few minutes later his debtor has shed ownership

in the stocks merely by posting a delivery note

to the board and the creditor's erstwhile security
thereafter belongs in ownership to the board , To
facilitate the operation of the Act as a whole, it
has apparently been found more convenient to vest
ownership of the controlled product in the regulatory
board itself, but this has been done with little
regard to the accepted common law requisites for
the passing of ownership and aspects 'such as the
passing of risk in the product and the possible
prejudice to third parties have received scant
attention., Here again, it is submitted, an unnecessary
inroad has been made into common law concepts for the
sake of expediency.

. The Co-operative Societies Act No, 29 of
1939 provides yet another example of indirect
assistance being rendered to the farming community
at the expense of sound common law principles. To
facilitate the granting of assistance to a member

by his agricultural co-operative and to facilitate

thal e
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the giving of security by such member to his
co-operative for advances, goods or services so
received, this Act seeks to create a so-called
"statutory pledge"™ in favour of the co-operative
of the member's produce whether gathered or not.
Little thought has been given to the rights of other
creditors and the co-operative thus enjoys a specially
favoured position. The trend of this particular
statute is to afford the meximum benefit to the
farmer through his co-operative, which,in fact,
belongs to him, by treating transactions as between
member and co-operative on a "closed shop" basis, to
the exclusion of the rights of the farmer's other
creditors. If this form of security is to be
retained it should certainly be limited to crops
actually gathered,

By far the greatest transgressor of common
law principles is the Land Bank Act No, 13 of 1944,
Although the Land Bank has been of inestimable value
in financing the requirements of the farming industry
to the tune of hundreds of millions of pounds since

its/ee.
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its establishment in 1912, the ease with which it
has granted these loans has been made possible only
by the sacrifice of many sound and well-tried common
law principles. Extensive powers have been granted
the bank under the guise of the necessity of safe-
guarding public funds and, in the case of its powers

of parate executie , of saving the debtor the costs

of levying ordinary execution, In this Act we find
a dangerous trend, namely, that of continuing to
extend the bank's powers by later amendment, In

1912 the power of parate executie, for instance,

existed only in respect of individual loans to farmers-
section 37 of Act No., 18 of 1912 - but with the

advent of co-operatives, this power of parate executie

was extended to include the property of the
co-operative itself and then of its individual
members as well, irrespective of the fact that such
property might not be hypothecated to the bank at
all ! Again with the gradual disappearance of
co-operative societies whose members were jointly

and/...
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and severally liable for the societies' debts

and the emergence of limited liability co-operative
companies, the bank sought to saddle members of
these latter companies with an automatic suretyship
liability and even in some instances with joint and
several liability as in the case of societies.
Unlike the Land Settlement Act No, 12 of 1912, which
was subsequently amended to conform more closely to
the common law, the subsequent amendments to the
Land Ba'k Act No, 13 of 1944 have , in fact, shown
an opposite tendency.

The trend of the other legislation
examined has been to assist and protect the farmer
and the agricultural industry as a whole, but even
though the Land Bank claims to be & farmers' bank
it nevertheless burdens its debtors to a much
greater extent than would an ordinary lender as far
as security is concerned. It has hedged itself
around with protective measures and has assumed
powers unjustified vis-8-vis the farmers' remaining
creditors. The assumption of more and more drastic

powers/...
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powers is an unhealthy trend which should be
arrested.

Need for Co-ordinated and
Planned Legislation:

From a study of the five statutes above,
it is plain that the legislature is prepared, it
seems without very much persumasion, to override
well founded common law principles when dealing with
agricultural matters, but what is even more
disturbing is the fact that special securities have
been given to various bodies, from time to time, with
no apparent thought of possible overlapping and
conflict of rights., This is particularly so in
respect of the Marketing, the Co-operative Societies
and the Land Bank Acts. There is a lack of co-
ordination and cohesion as far as these three Acts
are concerned, each of which plays its own particular
part in our agricultural economy, Each, in turn,
has been amended to meet exigencies arising in the
sphere served by it, so that one is left with the
impression of a haphagard growth of patchwork

legislation/...
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legislation, each institution looking only to its
own interests and powers, What is needed is
co-ordinated and planned legislation, regard being
had to the structure of our agricultural industry

as a whole,

Suggested Amendments:

Until such time as the overall co-ordination
of related agricultural legislation is undertaken
by the Government of the day, which does not seem
likely in the near fdture, the statutes dealt with
above could, with advantage, meanwhile be cleared of
many provisions which are in conflict with accepted
common law principles and which, it is submitted, are
- not justified in the light of the objects they seek
to achieve, Such an interim revision and
clarification of existing agricultural legislation
would also greatly facilitate the ultimate
co-ordination of these Acts,

To this end the blanket-security of the

so=-called "statutory pledge" of all movables which

have/...
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have at any time been on the leased land as
envisaged in section 37 of the Land Settlement

Act No., 12 of 1912 should be restricted to those
movables only which were on the leased land at

the time the lessee fell into arrear. Clarification
is needed in regard to the period of compulsory
residence and occupation required by section 28 of
that Act as to whether it should be a continuous
or aggregate period. The latter concept is
favoured . It is submitted, furthermore, that the
provisions of section 38 relating to set-off serve
little purpose and should be repealed,

Enough has already been said about the
desirability of repealing the Farmers' Assistance
Act No., 48 of 1935. Present day circumstances do
not at all justify the continued existence of this
statute with its arbitrary powers, and it should be
repealed.

Section 20 of the Marketing Act No. 26
of 1937, relating to the passing of ownership in
controlled products, if it is to be retained,

should/..°



should certainly be amended to provide that a clear
indication be given to creditors and other interested

|
|
parties of the passing of ownership in controlled

products from the agent to the regulatory board

|

so as to place them on their inquiry.

There is, furthermore, no valid reason
why co=-operatives registered under the Co-operative
Societies Act No. 29 of 1939, should enjoy a more
favoured position in relation to their members than
do ordinary public companies. Section 96 of that
Act creating a so-called "statutory pledge®" of
members' crops in favour of their co-operative is,
it is submitted, unjustified for the reasons set out
in the previous chapter, but if it is to be retained,
then it should certainly be restricted to crops
actually gathered., As already stated, this so-
called "statutory pledge™ is really a hypothec

sui generis and in this respect section 96 will also

require clarification.
The Land Bank Act No. 13 of 1944

presents/...
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presents a wide field for revision and

clarification., Sections 35 and 38 of that Act

which create the so-called "statutory pledge" require
clarification as in the case of the "statutory pledge"
under section 96 of the Co-operative Societies Act
above. As suggested in the preceding chapter this
"statutory pledge"™ could with advantage to the farmer
and his co-operative and with no great hardship to
the bank, be abolished altogether. Section 4O of

the Land Bank Act creating the automatic suretyship
of 'members of a co-operative has, in fact, served no
practical purpose and its repeal would be a welcome
step in bringing the Act more into line with our
commnon law, If, on the other hand, it is to remain
on our statute book then it certainly requires
drastic revision so as to afford the sureties the

usual benefits of the beneficium divisionis and the

beneficium ordinis seu excussionis. The provisions

relating to the joint and several suretyship
liability of all members of the co-operative are
indeed too burdensome and should be repealed, as

also/e..
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also the concomitant right of parate executie flowing

therefrom., As previously pointed out, the provisions
of this section 4O relating to the value of services
rendered by a co-operative to its member so as to fix
the amount of his suretyship liability, are vague and
require clear definition in the light of actuzsl
practice,

Finally the bank's right of parate exscutie

under section 55 of the Act is considered unjustified
in relation to the objects it secks to aéhieve. As
already mentioned in Chapter II above, the bank is
adequately protected as first bondholder,

There seems little need to arm it with
these drastic powers in addition to those already
enjoyed by it, particularly so in the case of the
peremptory seizing and selling of property which is
not even bonded or hypothecated to it, vide sections
61 and 63 of the Act. If, on the other hand, the
legislature sees fit to retain these provisions, then
section 55 should be amended to make it clear that the
bank's special powers are valid for six months only

after/...
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after the happening of the events contemplated therein,
so as to remove the existing doubt on this point.
Provision should also be made for paying the surplus
proceeds of sale to the messenger of the court. The
anomolous position of having to sell, in all cases,
movables before immovables as envisaged in sections

61 and 63 should be repealed particularly as the bank
may hold a bond over the immovable property alone and
yet be obliged to excuss without recourse to a court

o

of law, the movables first before excussing its
immovable security.

It is evident that in an endeavour to keep
pace with the growing complexities of an ever
expanding agricultural industry, these statutes have
become more complex in their interaction one upon the
other, than the very complexities they seek to
regulate, A revision and clarification on the lines
suggested would, it is submitted, not only redound to
the immediate benefit of the industry as a whole, but
would greatly strenghten its future growth being based

on sound common law principles.
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