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1.  Introduction
1.1. Background

The traditional role that companies have played has been limited to generating profits for
shareholders. Maximising shareholder value has traditionally been the only objective for directors
in running the company. Due to globalisation, companies have grown, and their influence has had
a tremendous impact on the economy, society, and the environment.> The effect has not only
affected the shareholders who have been the sole or key stakeholders of the company. The
company's activities also materially affect other role players (hereinafter; referred to as "other
stakeholders™) who interact with the company. The stakeholders include employees, clients,
customers, suppliers, the environment, and society.? The interests of other stakeholders in times
past, and arguably in the present day, have not been given adequate consideration from a company
law or corporate governance perspective. The failure to meaningfully consider the interests of non-
shareholding stakeholders, like employees culminated in adverse impacts or consequences for
these stakeholders.® Concerning employees, it has resulted in exploitation in terms of, inter alia,

fair remuneration workplace safety, and this will be fully ventilated at the proper time.

Given the significant contributions of different stakeholders to the company's welfare, this has
resulted in questions concerning the privileged position of shareholders continuing to be tenable.*
In other words, the concern is whether other stakeholders should have their interests catered for by
the company at the corporate governance level. If the answer is in the affirmative, the question
then revolves around the extent to which the interests of other stakeholders should be considered
when running the company. The study does not, however, consider all stakeholders. The focus will

be on employees as internal stakeholders of the company.

1.2. Problem Statement.

! Naidoo Ramani Corporate Governance An Essential Guide for South African Companies (LexisNexis 2016)

2 Du Plessis J et al Principles of Contemporary Corporate Governance 3" ed (Cambridge University Press 2015)

3 Williams AC and Zumbansen P The Embedded Firm: Corporate Governance Labour and Finance Capitalism
(Cambridge University Press 2011)

4 Dennis Davis and Michelle Le Roux “Changing the role of the corporation: A journey away from Adversarialism”
Acta Juridica 2012 307
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The relationship between the employer and collective employee(s) in South Africa is inherently
adversarial. Moreso the bargaining power between employer and employee is unequal. An
employer wields greater bargaining power over the employee. The adversarial nature of the
employer-employee relationship creates a possibility of exploitation of the employee. Various
statutory measures have been put in place to improve the plight of the employee who, without such
interventions, is left at the employer's mercy. Labour law-related legislation is an intervention
meant to level the playing field between employer and employee. However, these effective
interventions, still leaves the employee vulnerable. This research will show that these detrimental
outcomes for the employee are present due to a failure in stakeholder relations in the corporate

governance of organisations.

The purpose of this study is to investigate the extent to which employees may participate
meaningfully as internal stakeholders of profit companies. The study acknowledges, as previously
mentioned, that there is extensive protection granted to employees through separate legislation,
i.e., labour laws. Moreso, that labour laws enable worker participation. The research will establish
the efficacy of worker participation initiatives facilitated through labour laws alone. If inadequate,
the study further examines whether corporate governance could (and should) not cover the gap left
by labour laws in advancing workers' welfare. In other words, from a company law or corporate
governance vantage point, the question is whether corporate governance considers the interests of
employees and the extent to which it could and should play a broader role in facilitating

participation in the company.

1.2.  Research questions.

1. How does Labour law facilitate employee participation in the
company's affairs, and to the extent that it does, is the facilitation
adequate to promote employee welfare as a stakeholder group?

2. Does company law/ corporate governance afford participation to
employees as stakeholders of the organisation & if so, how do these

initiatives advance worker participation?



1.3.

Research objective.

The key objective of the research is to ascertain how employees are afforded access to
participation in the company. This thesis will assert that worker participation can be
facilitated through labour laws to a greater extent and supplemented through company law,
particularly corporate governance. It will be demonstrated that the primary mechanism for
advancing employees' welfare is through participation mechanisms facilitated through labour
laws. Dedicated labour law legislation is the primary way of ensuring that employees advance
their interests through participation in the company. It will be demonstrated that,
notwithstanding the apparent and far-reaching enabling measures through labour laws, gaps

remain extant.

It will be shown that labour laws' advancement of employees' interests tends to be mechanical
or rules-based and adversarial, which does little in creating a harmonious stakeholder
relationship between employee and employer arising out of voluntarism as opposed to
compliance. Moreso, labour law benefits are reserved for a class of workers who qualify as
employees. Therefore, there will always be a regulatory gap in the labour laws, and the
omitted instances that allow for exploitation often result in unfairness. To continuously
improve the worker's position, it is of utmost importance that the employee participates in
the company's affairs. Participation mechanisms in labour law are progressive but not

consistently effective and do not resolve the problems faced by employees completely.

The research will demonstrate that corporate governance is an appropriate supplementary
mechanism to enable worker participation and advance employees' interests. Advancing the
employees' interests at the corporate governance level will help cover the regulatory gap by
ensuring that companies treat their employees fairly, even when the law does not require them
to do so. It will be apparent that employee empowerment through participation at a corporate
governance level will enhance the employer-employee relationship by ensuring a harmonious
relationship emanating from voluntarism and genuine engagement. The risks flow from the
inadequacies of the labour laws, can be ameliorated by promoting the interests of employees
at the corporate governance level. Better relations between employer and employee are

achievable when both parties are more responsible and deal with each other in good faith.
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This will be realisable when a more effective paradigm of leadership based on the application
of sound governance principles (through 'soft law') as opposed to only regulation (or 'hard

law") is adopted.



2. The basis for Labour Law.

In this part of the discussion, the need for Labour law will be closely examined, particularly in
regulating the contract of employment. The discussion will examine the nature of the employment
contract and explain why the contract should be regulated. Further, the reasons for and against the

existence of the Labour Law will be discussed in more detail.

2.1. The nature of the employer and employee relationship in South Africa.

The employment relationship is established through a contract,® and the contract governs the
employer and employee relationship.® Traditionally, in a contractual relationship,” parties enjoy
autonomy and have the freedom to enter contracts and determine the terms of the agreement.® Most
employment contracts commence through offer and acceptance, usually concretised through a
written contract with terms negotiated by the parties.® Equally, suppose there is no regulation in
an employment contract; it would mean that the employment contract, supplemented by its tacit
terms where applicable, is deemed wholly representative of the contracting parties' rights,
obligations, and expectations.' It is so because contract law imbues both employer and employee
with the freedom to contract on whatever terms they agree upon, riding on the assumption of equal
bargaining power by free-market actors.!* However, when looking at an employment contract, it
is axiomatic that an employer and employee do not enjoy equal bargaining power.? Labour laws

have recognised this fact, and their existence is based on this recognition.

Therefore, it is likely that an employment contract negotiated between a self-interested employer

and employee will not always yield fair terms. There is an inherent risk that the employer will

5 Venter R and Levy A Labour Relations in South Africa 5" ed (Oxford University Press 2014) 7.3
¢ Venter R and Levy A Labour Relations in South Africa 51 ed (Oxford University Press 2014) 7.3.
" In this case an unregulated contract between a worker and an employee.

8 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 86

® Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 86

10 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 86

11van Niekerk, Andre, and Smit Law @ Work 5" ed (LexisNexis 2019) 16

12 v/an Niekerk, Andre, and Smit Law @ Work 5" ed (LexisNexis 2019) 16
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dictate terms to the employee since it wields greater bargaining power.*® The terms may be unfair
and would lead to exploitation. Few employees can bargain with employers on equal terms.*
Employees who hold executive positions may have the power to bargain individually.®® Even if
this is accepted, these constitute a low proportion of the total number of employees.'® Therefore,
in most instances, the employer generally dictates the terms of the employment relationship, and

on most occasions, these terms favour the employer.t’

Classical contract law, characterised by the fundamental principles of freedom and sanctity of
contract, presupposes that the terms of a freely concluded contract reflect the contracting parties'
mutual will.8 In the interests of legal certainty, the courts must enforce these terms without regard
to equity.® As demonstrated above, the position enunciated by classic contract law is
unrepresentative of the true state of affairs when it comes to an employer and employee

relationship.

To further elaborate on the unsuitable nature of classic contract law in employment contracts; a
distinction is made between two types of contracts, a discrete contract, and a relational contract.?
A discrete contract is a short-term commercial contract of limited scope and duration and hardly
ever creates a personal relationship or future obligations.? A discrete contract may be interpreted
using classical contract law. An employment relationship on the other hand is relational, wherefore

require additional separate requirements to cater for relationship.??

As aforesaid, in employment contracts, the parties to the agreement are not equal when negotiating
a contract due to the disparity bargaining power. Consequently, employment contracts tend to

13 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 86

14 van Niekerk, Andre and Smit Law @ Work 5™ ed (LexisNexis 2019) 13

15 Van Niekerk, Andre and Smit Law @ Work 5™ ed (LexisNexis 2019) 16

16 Van Niekerk, Andre and Smit Law @ Work 5™ ed (LexisNexis 2019) 16

17 Dennis Davis “The functions of Labour Law” 1980 (13) Comparative and International Law Journal of Southern
Africa 214

18 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 85

19 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 85

20 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 85

21 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 87

22 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 86



reflect the employer's will, which often results in oppressive subordination under the guise of freely
chosen agreements.? Therefore, an employment contract has become a command disguised as an
agreement.?* The preceding views are particularly germane in the third world country context, with
high unemployment rates. Most unskilled, uneducated, and vulnerable workers reveal that the
notions of contractual freedom and informed consent are a legal fiction when it comes to

employment relationships.?®

Based on the above reasoning, applying the rules of classical contract law, in an employment
relationship, without more would be inappropriate given the glaring unequal bargaining power
between the employer and its employee.?® It is further pertinent to note that persisting with the
arrangements whereby employer and employee contract on equal terms will see contract law
affirming and reinforcing the extant but inequitable distributions of wealth.?” Eminent Labour Law
scholars have long recognised the disparate bargaining power between employers and employees.

Sir Otto Kahn-Freund expressed himself as follows concerning the employment relationship:

"[T]he relation between an employer and an isolated employee or worker is typically a relation

between a bearer of power and one who is not a bearer of power

... The main object of labour law has always been, and ... will always be, to be a countervailing
force to counteract the inequality of bargaining power which is inherent and must be inherent in

the employment relationship."?®

Therefore, the need to regulate the contract of employment in order to level the ground for
employers and employees is self-evident.?® This is primarily achieved through labour laws.*® The

principles of classic contract law have to be supplemented by labour laws, designed to balance the

23 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 85

24 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 85

% Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 85

% Van Niekerk, Andre and Smit Law @ Work 5" ed (LexisNexis 2019) 16

27 M Brassey Employment and Labour Law vol 1 C1:23

28 paul Davis and Mark Freedland Kahn Freund's Labour and the Law 3rd ed (London Stevens and Sons 1983) 10
2 paul Davis and Mark Freedland Kahn Freund's Labour and the Law 3rd ed (London Stevens and Sons 1983) 10
30 |bid.



power of employees and employers and ensure fairness in the employment relationship.®® It is
pertinent to traverse different perspectives on the purpose and place of labour laws, in other words,
the views that justify the existence of Labour laws and theories that favour dispensing with Labour
Laws. The common law of contract and discrete contracts are inappropriate mechanisms of
managing a contractual relationship in the employment context.>> The appropriate mechanism

would be the relational contract and discussed under the social justice perspective in detail >3

2.2. Perspectives on South African Labour Law.

It is necessary to discuss different perspectives that seek to explain how the state may intervene in
the labour market.3* The discussion is essential as it provides an opportunity to justify the need for
Labour Law regulation in the employment relationship.® From a labour law vantage point, there
are two broad theoretical perspectives on how the state may deal with the labour market.®® These
perspectives offer a more detailed explanation for justifying labour regulation or deregulation. It
would be remiss not to discuss them, mainly because considering them enables engaging views
that justify deregulation. The theoretical perspectives are the libertarian perspective and the social

justice perspective. The two ideas are considered in turn.

2.2.1. The libertarian perspective.

The libertarian perspective underpins the free-market model.*” The libertarians, in principle, prefer
a deregulated labour market.®® In the libertarian school of thought, the employment contract and

the bargain attendant to it are the sole mechanisms regulating the employment relationship.*®

31 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 86

32 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 90

33 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 91

34 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 9-10

% Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 9

% Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 10

37 Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” PELJ 2014 (17) 5 2056
38 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 10

39 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 8



Proponents of this perspective view labour law as suspect. Labour legislation is perceived "with
the disdain normally reserved for an alien plant species, an unwelcome intruder invading the
indigenous landscape of the common law and imposing unwarranted regulation".*> One may say
they view labour law as a gimmick to rig the market calculated at enabling employees to extract
higher rents than they deserve.*! Libertarians view labour law as a tool that undermines the
freedom to contract on equal terms in the marketplace.*? In essence, proponents of the libertarian
perspective do not favour regulation of the labour market; conversely, they prefer employers to

have more flexibility in employment matters which is best achieved through deregulation.*®

The argument advanced in favour of deregulation is that by regulating, the law meant to protect
employees tends to have the unintended collateral effect of preserving the employed at the expense
of the unemployed.** In essence, one may say; it appears that when the law imposes minimum
labour standards that an employer will not afford, it prevents an employer from employing a
worker who could have accepted less favourable employment terms. As a result, prospective
potential employees are forced to be unemployed against their will since statutory regulation is

inimical to the freedom to work under any conditions.*

The import from this view is that the real choice for policymakers is between allowing employees
to work under any conditions acceptable to them or forcing them to be unemployed against their
will.* To elaborate, one may consider a scenario where an employer and employee would have
contracted for less favourable terms acceptable to them. They will find themselves unable to

conclude a contract on mutually acceptable terms.*” It would be because labour law prescribes

40'Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 9

4l Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” PELJ 2014 (17)5 2045
42 \Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 9

43 Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” PELJ 2014 (17)5 2045
4 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 8

4 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 8

46 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 8

47 For instance, a hypothetical example is that a prospective worker may be willing to accept work that pays below
the minimum wage, and an employer is willing to take the employee at that rate but unable to pay above minimum
wage. In this situation, the worker and employee are effectively prevented from contracting of terms acceptable to
both.



some contract terms that the employer may not accept or afford and probably above the minimum
acceptable by the prospective worker.* In response to how to protect employees, the promoters of
the libertarian perspective advance the argument that the only legitimate means of protecting
employees is through effective and adequate common law and allowing markets to enforce good
behaviour. For example, an employer who ill-treats workers would be shunned by talent.*°
Therefore, employers will compete for labour by offering ever-improving terms and conditions of

employment.°

However, the latter line of reasoning is glaringly untenable. In most situations, the employee can
offer neither unique skills nor outstanding expertise and does not have the financial resources to
resist the employer's employment conditions.®® Libertarians believe that abolishing labour law will
benefit the labour market and the broader society.>? Also, due to the scarcity of employment, it is
not true that employers compete for labour or talent. Instead, unskilled, and most skilled
prospective workers compete for work and risk a getting exploited due to what Karl Marx calls the
dull compulsion of economic necessity.>® Therefore, it is not true that an employee can choose
between accepting work and rejecting work. The need to put food on the table will constrain

workers to accept any conditions they would not have preferred but for hardship.>*

A further argument advanced in favour of deregulation is that labour market regulation tends to
deter investment.® The view is that jurisdictions with little labour market regulation have a
competitive advantage in accessing global markets.>® In essence, an individual contract of
employment (governed by the common law of contract) is the best means to ensure flexibility and
competitiveness.®” In dealing with the proposition that the common law of contract should be the

48 Shereen Mills (2004) 25 /LJ 1203
49'Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 9

%0 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 10

51 Dennis Davis “Functions of Labour Law” 1980 (13) Comparative and International Law Journal of Southern
Africa 212-218

52 Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” PELJ 2014 (17)5

53 Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” PELJ 2014 (17)5
% Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” PELJ 2014 (17)5

5Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 9
%6 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 9
57 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 9



sole mechanism through which an employment relationship is governed, one must accept that the

common law of contract plays a fundamental role in regulating the employment relationship.®®

Further, the view that deregulation is a viable idea is cynical and disingenuous. The allocation of
power and distribution of wealth pre-labour law is not natural.®® In essence, it is the progeny of the
dictates of the law, such as, inter alia, company law, property law and contract law.®® For instance,
companies rely on the law to advance profit agendas and trade efficiencies such as limited
liability.®* Therefore, labour law seems to be intervening in a market that is not genuinely free of
regulation after all.®? Law of contract, property and company law, among others, show that the
pre-labour law market is not free from regulation but simply regulated in favour of those with
resources, who typically become employers.®® They further rely on the regulations from law to
enforce the same contracts they have entered into from a superior bargaining position and escape
liability by using the corporate shield of limited liability, among other things.®* One may, therefore,
say that the argument for deregulation of the labour market alone is cynical and disingenuous. A
more principled approach would be to treat all regulations in the same manner. If it is tenable to
deregulate labour, it may just as well be appropriate to deregulate company law as well. The same
fears around deregulation in these areas of law ought to be applicable in labour law.®® The import
is that labour law, like company law and property law etc. should be seen as a necessary part of

the regulations that determine how markets function.®

There are several other reasons why deregulation would be inappropriate in South Africa's labour
market. Firstly, it is fallacious to argue a case that trade gains and access to foreign direct

investment should be linked to poor labour standards.®” There is no empirical evidence in support

%8 Tamara Cohen “The relational contract of Employment” 2012 Acta Juridica 85
% Guy Davidov “The (changing?) idea of labour law” 2007 (146) International Labour Review 314

80 Guy Davidov “The (changing?) idea of labour law” 2007 (146) International Labour Review 314
61 Guy Davidov “The (changing?) idea of labour law” 2007 (146) International Labour Review 314
62 Guy Davidov “The (changing?) idea of labour law” 2007 (146) International Labour Review 314
8 Guy Davidov “The (changing?) idea of labour law” 2007 (146) International Labour Review 314
84 Guy Davidov “The (changing?) idea of labour law” 2007 (146) International Labour Review 314
8 Guy Davidov “The (changing?) idea of labour law” 2007 (146) International Labour Review 315
% Guy Davidov “The (changing?) idea of labour law” 2007 (146) International Labour Review 314
57 Van Niekerk, Andre and Smit Law @ Work 5th ed (LexisNexis 2019) 10



of this position. The discussion will show sufficient empirical evidence to hold a contrary
position.%® Studies on the potential links between labour standards and access to capital have
concluded that there is no significant link between export returns or foreign direct investment and
labour standards. It established that countries with poor labour standards held no competitive

advantage.®

Furthermore, notwithstanding considerations from economists, there are legal obstacles to the
deregulation of the labour market.”® The first has to do with South Africa being a constitutional
democracy governed by a supreme constitution.”* The Constitution, which is the supreme law of
South Africa, has a justiciable bill of rights, and there are labour related fundamental rights.”
Section 23 of the Constitution”® entrenches labour rights, particularly the right to fair labour

practices.

The second reason against labour deregulation is premised on South Africa's obligations under
international law. South Africa is a member state of the International Labour Organisation (ILO)."
South Africa has ratified the eight ILO core conventions since the constitutional dispensation was
ushered in. The eight-core conventions are the most important of the ILO conventions.”® The
primary objective of the ILO is to ensure international regulation of labour standards. The guiding

principle is that universal and lasting peace can be established based on social justice.

Further, the ILO core conventions require South Africa to respect the right to freedom of
association, promote collective bargaining, guarantee equality at work, and prevent all forms of
child labour.”® Consequently, the labour market is not a matter better left to economics. The

Constitution and international law obligations fetter the policy choices available.”” In concluding
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the libertarian view, it is apparent that if labour laws are abolished, worker participation initiatives
enabled by labour law would fall away, not be observed or taken seriously. Nothing guarantees
that employers who are inherently in a stronger position will be willing to engage the weaker

employee in circumstances where no law assists the powerless employee. 8

2.2.2. The Social Justice Perspective.

The second perspective, that is a diametrical opposite to the libertarian views above, is the social
justice perspective.” The social justice perspective recognises that the law is a tool to advance
social justice, and the essence of social justice is fairness.8’ Unlike the libertarian view, the social
justice perspective accepts the risk of exploitation of employees resulting from the inequality of
bargaining power.8! It rejects the idea that a contractual relationship should be based on the discrete
concept of a contract explained above.®? There is an acceptance that some species of contracts,
such as the employment contract, cannot be regulated by the principles of the common law of
contract alone. The view is informed by considering that contracts of employment are relational 23
In essence, the relationship between the contracting parties is long-term and evolving.?* Hence,
the long-term cooperation of the contracting parties is essential for the successful performance and
endurance of the contract.®® For relational contracts to succeed, short-term interests and
opportunism must be subdued and defer to long-term cooperative social behaviour, leading the

parties “to treat their contracts more like marriages than one-night stands”.%¢

Social justice seeks to ensure that the risk of exploitation is significantly mitigated. The risk of
exploitation is evident when one considers that "people are both selfish and social",®’ traits that
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may be dangerous to weaker stakeholders if a company holds them. Considerations of 'solidarity
and reciprocity must temper these characteristics'.%® Social justice achieves its objectives in two
ways: the protectionist sense and granting procedural rights. Most of the issues relating to these

interventions will be discussed in due course.

The protectionist intervention flows from acknowledging the inequality of bargaining power
between employer and employee.®® At this stage, social justice promotes fairness by ensuring that
the parties do not contract below a certain threshold of terms.®® Norms or regulations prescribe
standards that employees may not waive, particularly in moments of desperation. More on this

aspect is detailed below.

The second way in which social justice facilitates fairness is based on the view that bargaining
power is not only unequal at the stage of entering into a contractual relationship.®* The employer
still occupies a powerful position during the subsistence of the contract. Social justice seeks to
redress this disparity of power through procedural initiatives.®? This type of intervention is
essential because the employment contract is relational and evolves during its tenure, as suggested

above.

One of the first signs of such procedural initiatives is the collective bargaining system.®® As
aforesaid, Sir Otto Kahn-Freund asserted that labour law is a means of countering the unequal
bargaining power between employers and employees® or, conversely, that labour law is a
mechanism for ensuring a balance between the position of the employer and that of the
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employees.® Eliminating disparities in bargaining power is best achieved through collective
bargaining.% In this sense, it is hoped that workers can match or equal collective bargaining power
through collective action.®” The law intervenes to facilitate collective action such as trade union
activities like demarcating a strike's boundaries or when the power disparities are significant
enough to preclude any prospect of an autonomous negotiated settlement.®® It is noteworthy that a
collective bargaining regime does not mean that a real balance has been achieved in the bargaining
power between employers and employees.*® However, it can be said that where collective action
takes place, the disparities in power between the employer and the employee are usually less

dramatic.'® The collective bargaining regime will be discussed more fully in the next chapter.

It is apt to attempt to conceptualise why there might be a likelihood of a dispute or unfairness
between employer and employee, necessitating calls for social justice. It is submitted that the
problems between labour and business relate to labour market flexibility, at least from a labour
perspective. ! Labour market flexibility has become associated with various notions that are either
for or against labour protection or otherwise, by legislative means.%? A more pertinent description
of labour market flexibility is "the extent to which an enterprise can alter various aspects of its
work and workforce to meet the demands of the business, for example, the size of the workforce,

contents of the jobs, working time etc.". 193

From the above, the yardstick of labour market flexibility is the extent to which the market is free

of protective or regulatory measures. In other words, how easily an employer hire can and lay off

% Dennis Davis & Michelle, Le Roux “Changing the role of the Corporation: A journey away from adversarialism”
2012 Acta Juridica 309

% Dennis Davis & Michelle Le Roux “Changing the role of the Corporation: A journey away from adversarialism”
2012 Acta Juridica 319

9 Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” 2014 (17) PELJ

% Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” PELJ 2014 (17)

9 Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” PELJ 2014 (17)

100 Monray M Botha “The different worlds of Labour and Company Law: Truth or Myth?” 2014 (17) PELJ 5

101 Venter R and Levy A Labour Relations in South Africa 5 ed (Oxford University Press 2014) 6.3

102 yenter R and Levy A Labour Relations in South Africa 5™ ed (Oxford University Press 2014) 6.3

103 Venter R and Levy A Labour Relations in South Africa 5" ed (Oxford University Press 2014) 6.3



employees or alter various aspects of the work without regulatory impediments.’®* The reason
companies would want more flexibility is not difficult to perceive. Companies need flexibility
because the corporate need for employees is a derived demand. "In other words, employers do not
wish to hire labour for the sake of it, but simply because there is a market demand for a product
that labour will be used to produce"!®. Companies are engaged in production to increase
shareholder wealth, and employees, in terms of this line of reasoning, tend to be viewed as a factor
of production.'% Their labour is needed to facilitate increasing shareholder wealth. Therefore, an
employer-focused on increasing shareholder wealth will endeavour to obtain labour at the lowest
cost possible.l%” Conversely, an employee will not pro-actively retain labour even when the
employees have become redundant. When a company views workers from that vantage point, the
risk that employee interests will be collateral damage when the company seeks to reduce labour

related costs is not difficult to notice.

Interestingly, in countries where there is much-unskilled labour and extremely high unemployment
levels, it is easy to obtain labour at a meagre cost since most unskilled labourers would be desperate
for work.1% On the other hand, an employee will need to at least earn a living wage; a living wage
may always be higher than what other, more desperate employees may be prepared to accept. This
problem became evident when there was an outcry that immigrants accept work for low salaries

that locals are not ready to accept.%®

It nevertheless remains possible for the employee to be exploited by the employer. It can, therefore,
be argued that labour law and collective bargaining play a significant role in resolving power

disparities; however, there is always a regulatory gap that cannot be addressed through adversarial
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measures or even through labour laws. Some solutions to the problems may lie in corporate

governance or corporate social responsibility measures.

2.2.3. Market Views on Functions of labour laws.

The market views reveal another hotly contested angle regarding the perspectives of the function
of labour law. But the main contention of the labour market views comes from the fact that
government intervention plays a role in prosperity and economic success.'’® The argument
supporting this theory is that efficiency is achieved by letting markets work freely and considering
such interventions as labour law harmful.}'! Essentially, under this theory, the function of labour
law is assessed on questions of efficiency and fairness.!!2 Labour law promoters have ostensibly
not given much resistance to the view of labour undermining efficiency.**® Labour law promoters
have sought to justify labour law's claim to exist on other grounds. They do so by insisting that the
intervention is necessary for other noble objectives such as fairness or distributive justice,
defending human dignity, promoting equality, among other things.** This approach has left the
impression that labour law advances equity at the expense of efficiency.!'® In essence, the issue
became a very simplified and ideological one supported by efficiency equated with the free
working of markets. Alternatively, it became about equity seen as an intervention in the market
favouring other goals.''® The view resulted in some conservative governments putting in some

effort to dismantle labour law.

The idea that there must be a trade-off between equity and efficiency conforms well with the
portrayal of employment relations as confrontational.**” The conflict is born out of the perception
that the employment relationship is a zero-sum game. There is a view that if one of the parties

were to yield ground, they lose to the other party. The inherent conflict of interests between
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employers and employees exists on three levels. First, the higher the wages and benefits, the lower
the profit left to the employer. Secondly, there is a conflict regarding decisions concerning the
work itself. Finally, there is a conflict regarding the division of labour: the employer sometimes
wants to divide the work into repetitive, uninteresting, and unchallenging tasks. This implies an
inherent conflict, usually resolved in favour of the employer because of the employer's superior

bargaining position.!®

The foregoing clearly demonstrates why labour law is required. The need arises from the desire to
avoid the unilateral and unfair settlement of the conflict.!’® Labour law, therefore, has a
redistributive role.?® At the bargaining stage of the contract, labour law imposes minimum
conditions of employment, and the employer and employee may agree on more favourable
terms.!?! The task of labour law is to prevent or remedy this failure by favouring equity

considerations, either redistributive or otherwise, over efficiency considerations.

2.3. The efficacy of Labour Law in its functions.

The previous discussion has dealt with the views for and against labour regulation. However, its
nature and definition were not addressed. This approach was deliberate since the preference was
to make out a case for its existence, and then in this part, the thesis investigates how it achieves its
purpose. As a starting point, it should be noted that the definition of labour legislation and its
functions are inextricably linked.'?? The issues around the role of labour law seek to answer the

question "What is labour law for?".}2% In other words, what purpose is served by labour law? For
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this thesis's context, a crucial follow-up question is whether the labour law serves its purposes or

functions efficaciously.

A working definition of labour law is complex, and it would be a grave injustice to try to reduce it
to a single meaning.'?* A better approach to appreciating the concept would be to explain what
labour law entails, and its purpose.’?® Piron defines labour law as "that part of the positive law
which regulates the Industrial and collective labour relations in the private sector between an
employer and his worker, workers and their fellow workers and the workers and employees and
the state."?® The relationship is such that the definition of labour law will point to the predominant

functions of labour law.1?’

Kahn Freund sheds light on Piron's point of view on the nature of labour law functions.??® He
affirms that the main objective of labour law is, among other things, to regulate support, to restrict
the power of management and the power of labour.*?® The view is based on the idea that labour
law acts as a countervailing force to counteract bargaining power inequality in the employer-
employee relationship.?*® For his part, Langille, a Canadian scholar, posits that labour law's
objective is "justice" in employment and productive working relations, which will not otherwise
be obtained if workers in the labour market were still at a bargaining disadvantage in the
"contracting process.®*! It must be added that the disadvantage in negotiation will be harmful even
during the employment relationship. The discussion will now investigate how labour law seeks to
achieve its objectives. It is submitted that Labour law aims to achieve its objective in a protectionist

or substantive sense and a procedural sense.

The underlying idea of a function of labour as a compensatory force correcting the imbalance of
power between employee and employer was partly dealt with above. Suffice to mention that the

function of labour law counteracting unequal bargaining power is based on the idea that employees
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are disadvantaged by unequal bargaining power compared with the employer.**? Adam Smith put
it well when he said that "it is not difficult to foresee which of the two parties must, upon all
ordinary occasions, have the advantage in the dispute and force the other into a compliance with
their terms."'* The disparity arises because the employer, on most occasions, has resources, and
the employee has little or no bargaining power due to lack of financial clout and possibly political
reasons. Only a few employees can bargain with employers on equal terms.*3* It is employees who
hold executive positions and have unique skills who have the clout to bargain individually.**® Even

if this is accepted, these constitute a low proportion of the total number of employees.

2.3.1. intervention in the protectionist sense.

In the protectionist sense, labour law seeks to fix the inequality of bargaining power, and this can
be traced to when the employer and prospective employee are negotiating a contract.®® At this
time, the employer and the employee must agree on the terms of the agreement. The employer in
a superior bargaining position may dictate the terms to an employee who, on most occasions, is
constrained to accept the terms due to the dull compulsion on economic necessity, as Marx
observed.’®” Economic necessity, particularly in South Africa, where poverty is rife among
unskilled workers, is the need to survive and have bread on the table.!® It is fair to say that many
people looking for jobs are somewhat desperate. The expression which best describes the bargain
scenario is that the "masters can hold out much longer... Many workers could not subsist a week,
few could subsist a month, and scarce any a year without employment".**® The risk of exploitation
is evident because an employee, in many cases, is desperate and unable to refuse work even if

unfair terms are proposed.'4°
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To resolve this issue, labour law endeavours to secure justice for the employee by rewriting the
substantive deal between employers and employees.'* Intervention in this sense is achieved
through protective legislation. Statutes providing and integrating the interests of women and
children, labour standards; aspects like inter alia; maximum hours of work, vacations, minimum
wages, health, and safety regulations. It is important to note that the employer or the employee
cannot change the minimum requirements, which are presumed to be included in any employment

contract.

The Basic Conditions of Employment Act 75 of 1997142 ("BCEA") provides in its long title that it
seeks to give effect to the provisions of section 23 of the Constitution!*® by providing for basic
conditions of employment. Interestingly basic denotes the minimum acceptable standards.
Therefore, the BCEA provides for minimum standards of employment that apply to certain groups
of employees. The BCEA further states that it enables South Africa to comply with its obligations
as a member of the International Labour Organisation.** Section 2 (1) (ii) of the BCEA regulates
the variations of the basic conditions of employment.1*> Section 4 of the BCEA provides that an
essential condition of employment constitutes a term of any employment contract. Except where
any other law provides a more favourable term to the employee or has been varied, replaced, or
excluded by the BCEA itself.1*® Or where the contract of employment provides for a better
provision.}*” In essence, the BCEA rewrites the minimum terms of the employment contract,
which the parties cannot vary unless so expressly allowed by the BCEA.# Section 5 explicitly
provides that the BCEA is not affected by agreements since anything done under it supersedes any

agreement, whether entered into after or before the commencement of the Act.1*® The practical
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effect of BCEA will be to make it impossible for the employer to drive down the bargain below

certain thresholds because it is non-waivable.

The Labour Relations Act®® also contains provisions to give effect to Section 23 of the
Constitution.’®* It achieves this differently by regulating, among other things, freedom of
association, collective bargaining, strikes, unfair labour practices and unfair dismissals. These
aspects will be considered in detail in the next chapter. It is pertinent that rewriting the contract's
substantive terms is essential because it can no longer be assumed that the contractual terms reflect

the parties' free will.1%2

2.3.2. protection in the Procedural sense.

Labour law balances bargaining power is in the procedural sense.'>® The intervention is through
procedural protections, which compliments substantive intervention. Labour law endeavours to
fulfil the function of protecting the rights to a fair bargaining process.*>* A procedural protection
mechanism is needed over and above the first substantive protection; in labour relations, legal
norms cannot often be effective unless social sanctions also back them. One way is to formalise
the countervailing power of trade unions and organised labour to withhold their labour.*®® Strong
trade unions tend to be more effective than what substantive law can ever deliver as a
countervailing power mechanism.*® Procedural interventions ensure the provision of legitimate
channels within which trade unions may operate.’®” The essence of substantive labour law is
sometimes said to be paternalistic, and the results are standards imposed upon the parties, whether
they like it or not. The essence of procedural labour law is freedom of contract and self-
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determination, which people call industrial democracy. Its results are basic rights that lead to better
but self-determined outcomes.*®® More on procedural initiatives will be discussed in the next
chapter. The reason for so doing is because procedural methods are part of worker participation

initiatives facilitated through labour law, the following chapter deals with the aspect.

It has been demonstrated above that Labour Law intervenes in the market to rectify power
imbalances lurking in the employer and employee relationship. This function of labour law is
crucial in this discourse. It has also been stated that the functions of labour law are not limited
solely to this function. The objectives of labour law also involve the need to preserve social peace
and broader social purposes, such as productive relations between employers and employees. It is,
therefore, not a function of labour law to intervene in market forces. When a successful partnership
exists between employers and employees, they not only have a mutual understanding of one
another's needs. but they also have the shared goal of developing a winning business.*®® The
procedural function of labour law enables employees to function in a participatory role in the
company. There are also initiatives like workplace forums provided in the Labour Relations Act -
designed to reduce workplace conflict. The next chapter will evaluate their efficacy in ensuring
harmonious relations at the workplace. In addition, collective bargaining as a participatory

mechanism and form of power will be considered.
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3. Worker participation initiatives through Labour Law.

In this section, emphasis is placed on worker participation initiatives facilitated by labour law. The
view is to critically examine how labour law enables worker participation and, more pertinently,
if the initiatives are efficacious. If not, make a case for supplementing labour law through
initiatives from other branches of law like company law or corporate governance. The Labour
Relations Act*® has given new impetus to the discussion on worker participation. The focus is on
two main ways employers and employees can facilitate worker participation under the auspices of
South African labour law. More particularly, the emphasis is on collective bargaining and
workplace forums. The key question about these initiatives is how collective bargaining and
workplace forums advance the objectives of worker participation and, therefore, productive

industrial relations and industrial peace.'®

Recent events in South Africa, the tragedy at Marikana in 2016 being one example, and the
conflicting nature of the relationship between employers and employees reinforce the need for
worker participation and peaceful relations between employers their employees. 2 Notably, even
in the new constitutional dispensation, the relationship has been characterised by acrimonious
clashes that undermine prospects of harmonious co-existence between employers and workers.1%3
The relationship between employers and employees has been mired by conflict, animosity and
strikes and the Marikana instance is one example. The reason for this is the way employees and

employers engage, particularly the way collective bargaining is conducted.

Worker participation may be described in general terms as a process that allows employees, either
individually or collectively, to participate meaningfully and contribute to the running and decision
making of the organisation.'®* Participation could include instances in decisions where employees

and the business is affected.
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Worker involvement could involve codetermination or joint decision-making, which consists in
making decisions only when both parties approve them.1®® Worker participation initiatives like
core determination envisage more than consultation, although related. Worker participation gives
employees a voice in labour issues that affect them.'® Employees are directly interested, especially
in matters that affect them in the workplace. 1*” This part will contend that the success or failure
of the worker participation initiatives hinges on how the initiatives are implemented. It will be
argued that the success of worker participation depends on the party's commitment to meaningful
engagement.'®® For meaningful engagement to succeed depends on the parties' commitment and

good faith when they participate in these engagements.

Collective bargaining and workplace forums are the main methods of worker participation through
labour laws.*®® The success or failure of these initiatives depends on the parties' attitudes when
engaging.l’® For example, notwithstanding the adversarial nature of collective bargaining, its
success depends on the efficacy of the parties during negotiation processes.!’* While collective
bargaining ultimately depends on parties exercising power to extract concession, the reference
should be to reach consensus first and foremost. Parties still need to be able to negotiate

meaningfully and in good faith for the collective bargaining regime to be sustainable.!’

3.2. Collective bargaining and worker participation.

The genesis of collective bargaining can be traced back to times before the Constitution.!’
However, it now rests on the Constitution as a human rights imperative. The right to freedom of

association is the bedrock for collective bargaining in a generalised sense. Section 18 *’* grants
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"everyone" the right to freedom of association, the scope of right applies to every association.
However, section 23 (2) 1° is more apposite and puts the right to freedom of association within
the labour relations context. Section 23 (2) provides for the right of a worker to form and join a
trade union, participate in the activities and programmes of the trade union, and strike.'’® Section
23 (3) grants an employer the right to form and join an employer's organisation and to participate
in the programs of the employer's organisation. Section 23 (5) provides that every trade union and
employer's organisation have the right to engage in collective bargaining. 17’

In 1996, South Africa ratified two major ILO conventions on freedom of association, namely
Conventions 87 and 98. Convention 87 guarantees all employers and workers, including
supervisors, the right to freely establish and join organisations of their choice, subject to the
organisation's rules.!’® That is consistent with what is enshrined in the Constitution. Convention
98 encourages member states to guarantee the right to collectively organise and bargain. It also
provides for workers' protection against victimisation and discrimination by their employers on
account of their trade union membership. *’° The rights of freedom of association and collective
bargaining have as well been fleshed out in legislation. The most critical piece of legislation in this
regard is the Labour Relations Act 66 of 1995.1%° The provisions above are the source of
international obligations and the constitutional background for Chapter 11 of the Labour Relations
Act 66 of 1995181

The LRA implements labour related constitutional rights in detail and several ways. First, the LRA
offers specific protection for employees and employers. For instance, no employee may be
promised an advantage or benefit if s/he undertakes not to become a trade union member.!8?
Secondly, the LRA defines trade unions and employers' organisations to emphasise their collective

bargaining role and engagement.'8 Their principal purpose must be to regulate relations between

175 Section 23 of the Constitution of the Republic of South Africa, 1996.

176 1hid.

177 Section 23 of the Constitution of the Republic of South Africa, 1996

178 Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87) and Right to
Organise and Collective Bargaining Convention, 1949 (No. 98)

17 Darcy Du Toit Labour Relations Law - A Comprehensive Guide
180 |_abour Relations Act 66 of 1995

181 1bid

182 Darcy Du Toit Labour Relations Law - A Comprehensive Guide
183 | bid.



employers and employees. Thirdly, the LRA then contextualises the right to freedom of association
by embedding it with organisational rights (the rights enjoyed by the trade unions and employers'
organisations) and from there on to facilitate engaging in collective bargaining (itself again a

fundamental constitutional right).84

Without the right to join or form a union, there would be no union, and without a union, there
would be no collective bargaining.!® Seen this way, freedom of association is the first link in a
conceptual chain that links an individual employee (who becomes a member of a trade union) to
the process of collective bargaining and, beyond this, the right to strike as envisaged in the
constitutional provisions cited above.!®® The principal protection of workers' freedom of
association is found in section 4 of the LRA.® This section states that employees have the right
to form, join or participate in a union's legal activities.'® Subject to the trade union's Constitution,
every trade union member has the right to participate in union elections, to stand for election as
office-bearer, official or a trade union representative (shop steward).'®® Also protected (see section
4(3) of the LRA) is the right of a trade union's members to participate in the lawful activities of a

trade union federation if their union belongs to that federation.%

Section 5 of the LRA is exceptional in several respects. Firstly, its protection is extended to include
persons seeking employment (job applicants).’®* No one may require an employee or a job
applicant not to become a member of a trade union, to give up membership of a union or prejudice
an employee or applicant because of their membership of a trade union, participation in the lawful

activities of a union, or their participation in the forming of a trade union.%

Collective bargaining is essential in labour relations, primarily because it balances the power
relationship and allows employees to improve their rights.*®® Closely related to this idea is that the

success of collective bargaining should be the attainment of its goal of levelling the playing field
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for the employer and employee.?® The next issue will be what needs to be done to ensure that
there still remain harmonious labour relations in collective bargaining processes despite the
process being adversarial. Conversely, the enquiry seeks to answer how collective bargaining can
facilitate worker participation without occasioning/ with minimum aggressive bargaining.
Collective bargaining is also based on jointly regulating the labour relationship through negotiation
between employers and employees and their elected representatives.® Since collective bargaining
is a joint effort, it follows that it is a process that inherently facilitates worker participation. 1%

It is now established in law that the LRA does not impose a general duty to bargain but instead
promotes voluntary regulation of collective bargaining.’®” The law does not interfere with the
bargaining processes except that it facilitates collective bargaining.®® The success or failure of
collective bargaining depends on the parties' conduct during the process. To this end, it is submitted
that the lifeblood of collective bargaining is negotiation.'® The infamy surrounding the adversarial
nature of collective bargaining can be traced back to the failure to negotiate properly.?® Since
negotiation is a voluntary, consensus-seeking process, it makes sense that collective bargaining is
not compelled or has no duty to bargain.?* Even under the old Labour Relations Act, the courts
held that a duty to bargain was not enough to achieve collective bargaining objectives. 2®Instead,
parties needed to approach the negotiations with an open mind and a genuine desire to reach an
agreement.?%This discussion will examine the key facilitative process for collective bargaining,
viz., the negotiating process. The view is that if parties conduct the negotiations well in the
collective bargaining process, it may result in successful collective bargaining resulting in a
harmonious labour relations environment. In dealing with this aspect, the negotiation process in

collective bargaining will be the focus.
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3.2.1. Negotiation.

In general, negotiation is the process through which collective bargaining and other dispute
resolution processes are facilitated.?®* Negotiation is pertinent in this context because it promotes
participation rather than unilaterally imposing decisions on the other party. How negotiations are
conducted is crucial because it determines whether the engagement is meaningful, and the resulting
relationship will be harmonious.?®® Negotiation, therefore, warrants particular attention in any
consideration of labour relations. While collective bargaining and conciliation are two of the
generic terms given to drawing together parties to the employment relationship for discourse, the
actual mechanism for reaching consensus and formulating agreements, in which the parties have

different preferences as to the outcome, is one of negotiation.%®

Before addressing the actual functioning of the negotiations in detail, it is appropriate to consider
how a typical engagement process between an employer and unions takes place in South Africa.
This will further demonstrate the pertinence of negotiation. In South Africa, collective bargaining
occurs more visibly during the unofficial period known as the strike season.?%” In most cases, the
unions will be interested in a wage increase for their members. Trade unions usually formulate
demands that they serve on employers.?® Sometimes, trade unions' demands are poorly thought
out or formulated, and the costs to employers may be or appear to be unreasonable.?*® Employers,
in turn, counter-offer unions with an equally untenable offer, like in the Sibanye still Water

instance where the employer counter-offered with a zero per cent salary increase.?!°

Nevertheless, the stalemate occurs when the parties are still relatively far apart in reaching a
consensus.?!* The inability to find each other can only result from inept negotiation skills, a lack
of realistic expectations concerning market-related settlements, or both.?!? It could be a case of
sheer apathy in considering the other party's interests. When one party insists and resolutely
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maintains 13%, and the other at 6%, there is little chance of a settlement, and neither party will
achieve their stated outcome. A strike will ensue, as often happens when one of the parties is so
far adrift of the market and economic conditions, and this applies as much to employers as to
unions alike. Eventually, one of the parties is expected to make a concession.?® A concession
would typically take time. It is especially so if the parties are extremely far apart, which takes some

time to resolve the dispute. 24

After all that has taken place, it may dawn on the parties that much of the strife could have been
avoided if effective collective bargaining mechanisms were in place and the parties had genuinely
bargained in 'good faith'.2*> More importantly, after the acrimonious and perhaps violent strike,
there is no winner at the end of the day, and relations stand far more strained than they had been
before the strike.?*® An employer who is recalcitrant and indisposed in arriving at a fair wage
increase loses productive time and takes damage to property in what could have been avoided.?!’
In the exercise of social power, unions fail to understand that wages settlement should follow or
be determined by economic factors.?'® A failure to take economic factors into account is ultimately
irresponsible, and unions will not be able to extract concessions driven over and above market

expectations on a sustained basis.?°

This thesis will adopt a distinction between distributive negotiation/bargaining and integrative
negotiation/bargaining. The difference will illustrate a form of engagement detrimental to
harmonious relations and is usually driven by greed and, on the other hand, that which promotes
meaningful engagement. It will be argued that distributive negotiation should never be the
facilitating mechanism of engagement between employer and employee. Integrative bargaining is
instead the better means of engagement between the employer and employee. Unfortunately,
distributive negotiation tends to be more prevalent than integrative bargaining. The discussion of

these negotiation methods follows in turn.
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3.2.1.1. Distributive bargaining.

Improper negotiation can be associated with distributive negotiating in the collective bargaining
process.??® Distributive bargaining is typified as a win-lose interaction or the zero-sum
approach.??! The view is that any gain a party may make must be to the other party's detriment.
These kinds of negotiations typically relate to the sharing of a scarce resource. Contextualised in
labour relations, the apprehension is that increasing wages or expenses on employees will increase
costs and reduce profits, thereby reducing dividends to shareholders.??? By its very nature,
distributive bargaining is generally adversarial, as each party seeks either to protect its share of the
pie or to increase its share.??®> The perception is that this may only occur at the other party's
expense.??* Distributive bargaining is antithetical to the noble objectives of ensuring harmonious
labour relations at the workplace and makes the employer and employee relationship more

estranged.

The characteristics of distributive negotiation in collective bargaining are associated with unfair

bargaining behaviours in the old LRA??°, Some of those behaviours manifest as inter alia;

e unreasonable preconditions for bargaining,

premature unilateral action.

illegitimate pressure tactics.

denial of union access.

sham bargaining,
e inadequate substantiation of proposals and dilatory tactics.?2°

The above practices are symptomatic of unproductive distributive bargaining as a negotiation
mechanism. Fisher and Ury described this type of negotiation as positional bargaining and
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typically a win-lose affair.??” Each party takes up a position and then proceeds to defend it from
the other party's attack while simultaneously attempting to attack the other party's position, which
in turn is defended rigorously.??® These exchanges quickly turn into a defence-attack spiral in
which the stronger the attack, the stronger the resistance, and vice versa.??® The aforesaid is the

typical engagement process between unions and employees.?°

3.2.1.2. Integrative Bargaining.

On the other hand, integrative negotiation is the other pole of the negotiation continuum.?*! In this
mode, the parties at the bargaining table are working toward a mutually beneficial outcome. "In
popular parlance, these are "win-win™ negotiations where the parties "seek to make the pie bigger",
rather than quarrelling over each other's share."%3? Integrative bargaining implies that the parties
share a common goal or can negotiate in an environment where there is some comfort in
anticipation of the result being mutually desirable. It requires that parties prepare for their
engagement and is well suited for situations like an employment agreement. While most of the
negotiations, particularly pertaining to ordinary commerce like buying and selling, are done by
counterparts who will never interact again, positional bargaining may be appropriate.?® Labour
relationships are different; as aforesaid, the relationship is relational.?** The parties continue to
meet daily. The experience and result of the negotiations become part of the shared history,
informing the parties' attitudes and perceptions of each other, which becomes part of their shared
history.?®®> The model of engagement proposed by authors fisher and Ury is recommended to
improve the worker and employee engagements from positional bargaining. The model envisages
principled negotiation and entails observing four essential steps that the parties should follow.
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Firstly, the parties in the negotiation process should be self-conscious, and they may achieve this
by separating the people from the problem.?*® Parties should avoid the trap of being subjects to
their emotions. Emotions tend to entangle or dilute the objective merits of the issue.?®” Adopting
positions worsens differences as people's egos become identified with their positions. To prevent
this problem, it is pertinent that "before working on the substantive problem, the "people problem"
should be disentangled from it and dealt with separately. participants should come to see
themselves as working side by side, attacking the problem, not each other."?% Evidence from most
collective bargaining conflicts reveals that "people problems™ tend to become forefront and
obfuscate critical issues. Many unions accuse companies of being arrogant and accuse union

leaders of being emotional,>*®and that reveals how personality problems tend to be problematic.

Secondly, the parties should focus on interests as opposed to positions.?*° By so doing, the parties
will avoid the drawback of focusing on people's stated positions, whereas the object of a
negotiation should be the satisfaction of their underlying interests.?*! Focusing on positions makes
reaching consensus extremely difficult. The parties become less amenable to persuasion and

default back to the zero-sum approach instead of seeking a win-win scenario.

The third factor closely related to the second above is that the parties should invent options for
mutual gain. In this way, it is proposed that the parties ought to be able to be open to arriving at a
solution that may be best described as a best-fit compromise for them.24? Options for mutual gain
imply that the position preferred by both parties is unsuitable. Therefore, the parties ought to be
open to the idea of arriving at solutions that may be the best reflection of what the parties prefer.243
Lastly, the parties should use objective criteria to resolve the dispute between them. The
importance of this is that a negotiator may obtain a favourable result simply by being stubborn.
Consequently, this approach "may reward intransigence and produce arbitrary results". However,

this eventuality may be obviated by insisting that a single say-so is not enough and "that the
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agreement must reflect some fair standard independent of the naked will of either side".?** For
collective bargaining, one may take the example of a wage increase negotiation; it may be helpful
to counter the employer's zero per cent increase by at least setting official inflation as a starting
point. The following section of the work investigates another alternative form of labour law-based

worker participation initiative not predicated on aggressive bargaining.

3.2. Workplace Forums.

Chapter V of the Labour Relations Act, the provision for workplace forums, the requirement for
workplace forums introduced a new concept into South African labour law.?*® It was deviating
from the tradition of collective bargaining between employers and trade unions in some matters of
common concern. It aimed to create a "second channel™ of cooperative management and labour
interaction, alongside collective bargaining.*® Indeed, the idea is welcome and would be the first
step away from aggressive collective bargaining. While terms and conditions of employment
would continue to be regulated by collective bargaining, a range of non-wage issues that previously
fell within the scope of managerial discretion would be subject to consultation and joint decision-
making.?*” The aim, it was stressed, was not to "undermine collective bargaining, but to
supplement it by removing collective bargaining from functions to which it is not well adapted".?4
Adopting this line of thinking would complement the International Labour Organization (ILO),
which adopted a convention and some recommendations calling for national measures to promote

consultation on issues generally not dealt with in collective bargaining.?4°

The drafters of the workplace forum provisions were guided by the model of the German works
council system.?° The objective was to introduce a form of participatory workplace governance
into the South African labour relations system.?! The idea of a workplace forum was that, in

addition to collective bargaining, which is mainly concerned with the problem of distribution, a
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system of participatory decision-making should be introduced into South Africa.?®?> The
contemplated functions of workplace forums were described as communication and co-operation
between management and labour on production-related matters, more or less free of distributive
conflicts over wages.?® Therefore, clearly, workplace forums are an innovative way of improving

worker participation in running the company's affairs.

Although the model was adapted from other jurisdictions, it is pertinent to note that the model that
emerged deviated in some ways from the German and Dutch models to respond to the realities of
South African industrial relations.?®* Despite the ambitious goals, the introduction of the
Workplace Forum. Brassey suggests that the efficacy of the legislative provisions that created the
workplace forum was bedevilled by distrust on both labour and capital.?>® Capital feared that
management's prerogative would be undermined at the workplace, while the unions feared that
collective bargaining would be compromised.?®® Brassey contends that to gain acceptance for this
kind of workplace forum, which was exclusively worker-based, legislation was drafted that diluted
the workplace forum's power and built-in safeguards to ensure that the system operated favouring
the trade union movement. Accordingly, Brassey suggests that 'the result is a misshapen beast that

no one seems keen to ride'.%%’

From the preceding, labour law-based worker-participation initiatives have assisted in removing
extremities in risks that arise from inequitable bargaining power. The worker participation
initiatives go a long way in granting the employee a voice in the workplace. However, the
discussion will now make a case for supplementing labour law-based initiatives with corporate
governance-based solutions. The need for doing so is based on the undesirability of aggressive
bargaining. It is proposed to initially paint a picture or discuss how the use of force as means to

resolve differences results in parties having an estranged relationship.
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3.3. Inherent Problems in using force and regulation in an employment relationship.

It is essential to have an overview of how collective bargaining as a means of engagement between
employer and employee achieves the advancement of worker participation and, incidental to that,
the advancement of employee interests within the company. To this end, it will be immediately
apparent that the collective bargaining system is an adversarial process, as described above.?*®
Therefore, it obtains favourable settlements for the employee by constraining the employer by
exercising power or vice versa.>® This is more evident by the use of strikes and lockouts as a
means to obtain concessions from the counter-party.?®® A key consideration in this regard is that
the employee's favourable outcomes are resultantly neither an outcome from consensus nor

voluntary and altruistic, at least in most cases.

Therefore, it cannot be sustainable to rely on a system that seeks to achieve concessions by
exercising power, sometimes in a manner that leaves relationships (even more) estranged.?®!
Sometimes, an employer would concede to the unions' demands to avoid an often-violent strike.?%?
The problem with a process seeking to obtain concessions through the exercise of power is that it
may inhibit prospects of a harmonious relationship in the long run. This view is equally applicable
to engagements in employment relations. It is further submitted that, in an open and democratic
society infused by noble values like ubuntu, it must be possible to conduct collective bargaining
and achieve concessions through a negotiation process. Indeed, the purpose of this thesis is not to
undermine the regime of collective bargaining. The case being made is that there must be a way
for employers and employees to bargain and still retain harmonious relations. The view is that;
while collective bargaining advances worker participation, the participation should not result in

detrimental outcomes on the relationship to the employment relationship.
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To illustrate the results of how problems around maintaining labour relations through force-based
bargaining mechanisms, a locus classicus case, which illustrates this point, is the matter of Zuva
Petroleum?“ | a Zimbabwean case and the aftermath of the case. The facts of the case are within
a narrow compass and are be summarised in turn. The appellants, who in the case were erstwhile
employees of the respondent, had their contracts of employment terminated on notice in terms of

the common law and were paid cash in lieu of notice.

An arbitrator ruled that the termination of employment contracts was illegal because it was not in
terms of a code of conduct. 2®® The Labour Court allowed the appeal against the arbitrator's
decision. It held that the Labour Act [Chapter 28:01]2%° had not abolished the employer's common
law right to terminate employment on notice alone. On further appeal, the Supreme Court of
Zimbabwe agreed that the employer could terminate the employment contract on notice. The
Supreme court held that a statute could not be construed as having altered a common law position
without explicitly stating s0.2%” In the absence of an express provision abolishing the employer's
right to terminate an employment contract on notice, the employer could terminate the employment

contract by merely giving notice.

One may elaborate by saying that, when the case unfolded, most employers were under the
impression that the right in question was no longer available to them. This view was fortified by
the existence of a stringent retrenchment process in terms of the Labour Act [Chapter 28:01].
Flowing from that impression, most employers assumed they were not permitted to terminate an
employment contract before complying with the more onerous retrenchment processes in the
Act.?® Effectively, the case brought certainty, and the employers became aware that to lay off
employees, they can avoid an expensive retrenchment procedure by merely opting for a cheaper

process of giving notice even to the majority of the staff compliment.?®® In essence, this effectively
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confirmed to employers that they still retained their flexibility in hiring and terminating

employment relationships.

Being aware of their right to terminate an employment contract on notice, many employers gave
termination notices to their employees; some preferred to give notice to most of their employees.
The following week, close to 25,000 employees lost their jobs due to termination on notice.?”° It
is not far-fetched to surmise that the employers kept their employees because they did not prefer
an expensive retrenchment process. Employers were keeping employees, even those who had
become redundant, because they thought labour laws constrained them not to lay them off and
obliged them to retrench as a measure of last resort.?’* It was not because employers felt they had
a sense of responsibility towards the employees; it was all about regulation’s constraint.?’2

The point here is that most employers, when constrained by bargaining or regulation, will not
wilfully treat employees well or fairly.2”® The other consequence is that the employer will try to
avoid regulation. Therefore, to fully protect employees, there is a need to ensure less emphasis on
aggressive bargaining and more emphasis on consensus building models of engagement. Relevant
solutions need to be found beyond the parameters of labour regulation, a good behaviour must be
altruistic and not regulated.?’* Moreso, to unlock the full potential of labour law initiatives, there
should be a check on how employee engagement is handled, focusing on creating harmonious

relations.?”®

An illustration in the South African context will be more apt. In South Africa, an employer is
bound to observe labour laws in circumstances where the worker concerned qualifies as an
employee in terms of the law.?’® When a worker qualifies as an employee, various regulatory

instruments kick in and a concomitant need to ensure compliance becomes inevitable.?”’
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Conversely, a relationship between a company and a worker engaged in a non-employee capacity
like an independent contractor will exclude the application of and responsibilities under labour
law.?’® The need to avoid responsibilities ushered in by regulation has motivated employers to
circumvent regulation by calling workers anything else but employees. One way of achieving this
is to maintain workers who do not qualify as employees.?” In essence, it became preferable that
the nature of the relationship between an employer and a worker falls short of the so-called'
standard' employment relationship.?®® A cynical employer would prefer this type of arrangement

because it enables the employers to avoid restrictive labour regulation either in whole or in part.

A popular means of circumventing regulation is evident when employers deny their workers an
employee status.?8! Employers do this because by depriving the worker of the employee status,
labour law will not apply, which will mean they have significantly fewer responsibilities towards
workers.?8? This reveals a concerning attitude; it is also hard to perceive how employers who
embrace such legal stratagems would manage to engage workers meaningfully. Employers will
typically seek other relationships with their workers ranging from independent contractors to

business partnerships. it is therefore clear that this is done to avoid responsibilities to employees.

The Basic Conditions of Employment Act and Labour Relations Act had a section added to arrest
this growing tendency. Section 200A and Section 83A2% (‘Presumption as to who is an employee),
respectively.?®* The legislation is comprehensive in dealing with this and another manifestation,

the so-called rolling contractor, who is an employee on a fixed-term contract of employment of
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short duration, often renewed every week.?% This practice is dealt with by the definition of

dismissal found in Section 186(b) of the LRA,%® more recently reinforced by section 198B. 27

Two cases came before South African courts: Building Bargaining Council?®® Southern and
Eastern Cape v Melmon's Cabinets CC and Motor Industry Bargaining Council v Mac-Rite Panel
Beaters and Spray Painters. Mac-Rite argued that workers were entrepreneurs, each responsible
for manufacturing and selling its product through a series of agreements with the employer
(Business Partner), which was considered its agent.?®® Clearly, the employer did not want to
commit itself to responsibilities that come along with workers who have employee status. Not
surprisingly, the courts saw these arguments and referred to them as a "cruel hoax™ and "bizarre
subterfuge”. 2 It is therefore clear that regulating good behaviour and responsibility will elicit
resistance. A solution outside regulating good behaviour and aggressively obtaining concessions

must be found beyond labour laws.

The above discussion on the problems of labour employing force in procedural intervention and
regulation shows how aggressive power play and bargaining tends to undermine meaningful
engagement.?®! It still leaves some employees vulnerable to exploitation or unfair treatment. It
must be acknowledged that collective bargaining and regulation go a long way in improving the
plight of the employees. The contention here is that using force and regulating good behaviour
towards stakeholders cannot be a good model of enabling worker participation that would be
sustainable eventually. Preferably workers and their employers should resolve differences through
negotiation.?®? The use of force as means of persuasion should be reserved as a measure of last
resort. The discussion now considers the worker participation initiatives and how these may be

infused with meaningful engagement values to ensure positive outcomes for all stakeholders.

Despite these initiatives and the comfort that these provide, one may not say labour law and its
worker participation initiatives offer complete cover for the workers. It is submitted that; to further
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improve the plight of workers, solutions also need to be sourced from company law and corporate
governance. Company law and corporate governance initiatives have a complementary role to
labour law. These do not seek to take away the primary function of labour law but to complement
it. The next chapter will consider how company law or corporate governance, how the employer's

voice is treated under this discipline of the law.



4. Corporate Governance/ Company Law and worker
participation.

4.1. The nature of a corporation and the place for stakeholders.

A good point to commence the discussion would be to traverse some theories on the nature of a
corporation. To this end, the focus will be on three approaches are dealt with below. An
understanding of the nature of the corporation is essential because one gets an idea as to how
companies are constituted, and that is imperative for appreciating the relationship companies have
with stakeholders, employees. The views on the nature of the corporation are pertinent because
they are a starting point in making a case for stakeholder participation in a company. Only the
contractarian model and theories on stakeholder participation will be considered. These theories
are the shareholder primacy, enlightened shareholder approach and the pluralist approach. The

meaning and relevance of these theories are dealt with fully below. 2%

4.2. Contractual Theory.

The first view on the nature of the Corporation is that "a company can be described as a series of
contracts concluded by self-interested economic actors, including equity investors, managers,
employees, creditors”.2% Taken together, these contracts make up the structure of the company.?®
When these various sets of contracts are evaluated, those concluded with equity investors hold
sway, and the company operates ultimately to serve their interests.?®® At its core, the contractual
theory postulates that the company is born from the pact between the various contracting parties
and the interests of the company are limited to the interests of the contracting parties.?®’

In relation to stakeholders of the company, the theory resonates with the shareholder primacy
principle. The model was prevalent in the United Kingdom and was the basis of the 1973
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Companies Act?® and the older Companies Act of South Africa.?®® In the shareholder-primacy
model, only the interests of the sharcholders are advanced in the “normal” lifetime of the
Corporation.® For the avoidance of doubt, the interests of other stakeholders like employees are
excluded. The qualifier "normal” has been carefully chosen because if the situation becomes
anomalous the interests of shareholders may no longer be of primacy, for example, when the
company is insolvent, the interests of the creditors take priority over shareholder interests.** The
Shareholder primacy principle is considered in more detail below.

4.2.1.1. Shareholder Primacy Principle.

The rationale for shareholder primacy is that shareholders bear the risks of the business.®%?
Shareholders invest their capital in the Corporation, which entitles them to its profits once other
claims are met,%® including claims by employees who get their wages even if the business records
no profit. It is further argued that shareholders, as residual beneficiaries of everything remaining
after all other claims have been paid, are in the best position to monitor the company's efficiency.>%
An enterprise’s survival and economic success will provide social benefits to many stakeholders,
who will not be offered if the enterprise is a financial failure.3 The elements mentioned above
justifying this approach are theoretical economic underpinnings of the traditional shareholder-
centred approach.

The argument that shareholders are residual risk bearers is also contestable on two fronts. First, a

challenge can be raised by comparing risks taken up by other stakeholders, such as employees.>%
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Second, one can raise a challenge by comparing shareholders' risks with the risks and positions
assumed by other corporate financiers.®*” The exit option is an important risk mitigation measure.
Concerning publicly traded corporations, there is a highly liquid market for shares. At any point,
if the shareholder deems the risk unacceptable, then a party's shareholdings can easily be sold.>%
On the other hand, if one considers other stakeholders, such as employees who bear the risk of
unemployment and do not have the general ability to withdraw their investment, then the
shareholders have less risk.3%

On Shareholders having residual claims, it is submitted that the position is not strictly accurate.
Notably, the only time shareholders have the actual residual claim is when the corporation is
insolvent or being wound-up.3%° in practice, Companies are rarely wound up albeit that insolvency
is prevalent. A third argument supporting shareholder primacy is that shareholders have the
greatest incentive to see that the corporation profit suffers from its own weakness.**While
shareholders may be eager to see the value of the corporation maximized, there are certainly others

with the same interest

At this juncture, it is pertinent to set out that employees are less privileged as a stakeholder group
because it is assumed they do not assume the risks of the business as shareholders do.3'? Further,
this line of thinking is based on the idea that employees have heterogeneous interests; more
specifically, they need good jobs and wages as their key interests.3® These interests must be
satisfied whether the company returns a good profit or not. Therefore, It is argued that, given the
heterogeneous and self-seeking nature of workers, placing them as prime in the corporate structure
will cause the company to likely fail.3** This assertion is based on the view that their interests are

too heterogeneous within their own group.3'® Groups, such as employees, have a vested interest in
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employment security.®*® Those who do not have the diverse portfolio common to shareholders
have a greater interest than shareholders in maximising their portfolio. However, the position that
shareholders have the greatest interest in corporate profits does not consider the diversity of

shareholder interests, including that director may have short positions on the shares.3’

Therefore, in terms of this theory, other stakeholders, including employees, are deemed as
outsiders.3!® However, per contra, it is pertinent to note that once a company is up and running,
the rights and duties of the parties in a company change.®'® Shareholders no longer have the
absolute rights they had when the company was established. Other stakeholders other than
shareholders obtain rights against the company.®?° This suggests that the corporation is more than
a mere contract between shareholders.3?! In the present day and age, this theory stands
anachronistic and will be inimical to any efforts to empower stakeholders, particularly
employees.?? Therefore, in so far as the stakeholder debate is concerned, the idea that a company
exists to serve the interests of shareholders alone came under pressure and is longer tenable. This
pressure gave way to the establishment of an alternative, tempered approach known as the
shareholder enlightened shareholder approach. The enlightened shareholder approach is

considered below.

4.2.1.2. Enlightened Shareholder Approach.

The second way in which the interests of stakeholders may be considered is from the enlightened
shareholder approach vantage point.32% In terms of this approach, the directors should have regard
to other stakeholders where appropriate.®?* Interests of other stakeholders are essential where there

is the need to ensure productive relationships with a range of the stakeholders and have regard to
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the longer term.32® Corporate stakeholders are seen as critical to generating long-term shareholder
wealth but with shareholder interests retaining primacy.3? In essence, the directors may take into
account the interests of other stakeholders, such as the interests and rights of employees but only
if it ultimately promotes the success of the company for the benefit of the shareholders as a
whole.®?” Beyond the tempered and harmonising enlightened shareholder value approach, there is
a more radical approach to stakeholder participation in corporate governance and that is the
pluralist approach which is considered below.

4.2.1.3. Pluralist Approach.

The Pluralist Approach holds that cooperative and productive relationships will only be optimised
where directors are permitted or required by law to promote the interests of the shareholders with
other stakeholders who are committed to the success of the company.®?® Pertinently it becomes
clear that adoption of the pluralist approach would invariably necessitate an overhaul of the legal
concept of "best interests of the company™ from being primarily associated with the interests of
the shareholders to ensure the inclusion of other non-shareholder stakeholders too, including
employees.®?° Essentially, a pluralistic approach takes into account the interests of other non-
shareholder stakeholders on equal footing.33® Shareholders are not in a privileged position; rather,
the approach focuses on balancing the interests of stakeholders. It prefers the interests of one
stakeholder over the interests of another only where it is in the interests of all stakeholders.33!
There are two further theories that deal with the nature of the Company and those are the
concessionary and communitarian theory but will not be discussed in this thesis because the issues
raised by these theories are adequately covered elsewhere.®*? However, the issues around the
stakeholder theories should be understood through the lenses of the “best interests of the
company”. The question to provide thought guideline being whether it is in the best interests of

the company to cater for stakeholders.
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4.3. The best interests of the company.

The common law and the various iterations of statutory enactments require directors of a company
should act in the best interests of the “company.”®*® Conversely the concern is around what
constitutes the best interests of the “company”? The considerations in answering this question are
whether the directors should be confined to the interests of shareholders alone or should consider
the interests of other non-shareholder constituencies such as the employees, customers, creditors,
and the community within which the company operates. This concern has already been pre-empted

by the stakeholder theories above.

The question about whose interest should be considered when running the company is not new and
has been a source of controversy as well. A debate concerning this issue can be traced back to the
1930s in an exchange between Berle and Dodd.*** The Berle and Dodd debate is indispensable
because it is a key starting points in resolving the question around whose interests directors should
promote when running the company.®*® For Berle, he contended that the company serves the
interests of shareholders because companies exist to ensure that there is an increase in shareholder
value.®*® The contention is based on the idea that the raison detre of incorporating a company is
to increase shareholder value. The point is made clearer by Milton Friedman, who set out what he
thought to be the company's social responsibility.3*” In essence, his view was that the company's
primary responsibility is to increase its profits, therefore, to serve its shareholders.3® He further
argued that since companies are incorporated to make profit, they should confine their operations
to promote this purpose.®*® The argument proceeds to state that shareholders should decide for

themselves what social issues they wish to promote.3*® He contends that it is inappropriate for
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executives who have been employed to encourage shareholders to make decisions on social

matters for the team.3*!

The reason for giving the shareholders the privileged position is that they are the principal
stakeholders who assume the risks of the business and provide the company with the necessary
capital to conduct its operations; this issue is traversed further below.3*? On the other end of the
continuum is the contention by Dodd. He contends that the company should be viewed as an
institution that performs services, the purpose of which goes beyond the narrow confines of profit-
making.3** Dodd promotes a case for directors to consider the interests of other stakeholders
because a commitment to their needs would ultimately benefit the shareholders as well by

increasing the return on profit in the long run.3%

Later in 1954, Berle made a partial concession.®*® He acknowledged that the purpose of companies
had moved from the narrow confines of shareholder wealth promotion to embrace the interests of
other stakeholders only when they advance shareholder interests.3* The concession was partial
because it did not fully acknowledge the proposition by Dodd, which in essence requires fair and
equal treatment of all stakeholders.®>*” The concession can more accurately be described as
embracing the enlightened shareholder model. The enlightened shareholder model postulates that
the company should focus on shareholder maximisation subject to the caveat that the company
should consider the interests of other stakeholders such as employees to the extent that so doing
advances the shareholders' interests. the interests of non-shareholders (who are nevertheless

stakeholders) remain subordinate to the interests of shareholders.
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4.4. Stakeholder Question in South Africa.

It has already been pointed out that in South Africa under the former Companies Act>*® regime,
the corporate law regime was based on the shareholder primacy principle.®*® In other words,
companies operated to serve the interests of the shareholders. South Africa went through a
corporate law reform process which culminated in the new 2008 Companies Act 71 of 2008.3%
One of the contemplated reforms was the question on whose interests should be served by the
company in South Africa.®*! considerations revolved around the adoption of the enlightened
shareholder value approach or the pluralist approach as way to govern the new corporate law
dispensation.

The Department of Trade and Industry's policy paper of 2004: Guidelines for Corporate Law
Reform,®? considered this question in more detail. The authors were under some pressure,
particularly from trade unions,®® to adopt a pluralist model, which would have resulted in the
increased scope of key stakeholders in whose direct interests the company operates.®* The policy
paper ultimately preferred the enlightened shareholder value approach as a guide to the directors
when they consider how to act in the best interests of the company. 3 Also, it considered the
mechanism that should be put in place to move forward and enforce that obligation. 35

The answer to these questions can be settled by tracing the jurisprudential position and how the
position has evolved in South Africa. it is pertinent to note that the common law requires that
directors must act honestly and in the best interests of the company.*” Courts in the UK as well as
the USA, from which most of the company law-common law component derives influence from,
interpreted the interests of the company' to mean the long-term interests of shareholders as a

whole.3%8
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There are several reasons why the idea of a corporation serving the interests of shareholders alone
became untenable.®° The vital reason had to do with the power held by companies. It is now
common cause that in the modern-day if one were to consider what the most powerful institution
is, it is no longer the church or state and politics, there is no more powerful institution in society
than business.®® The extent to which companies have become powerful compares to the power
wielded by governments.®! There is a suggestion that companies will soon surpass states in terms
of being the dominant form of a social organisation.®®? In terms of global wealth, it has been
demonstrated through surveys that as of 2015, of the top 100 largest economies, 69 thereof were
corporations and only 37 were countries.®®® In a more practical illustration, it has been
demonstrated by Naidoo that if an American corporation Wal-Mart were a country, it's revenues
totalling US$448 Billion, would place it at par with the 12th largest economy in the world slightly
behind Australia and ahead of Russia. The impact of companies is not only relevant in wealth

alone but is so extensive that they affect society and the environment as well.>%*

A company which serves the interests of shareholders alone while ignoring the interests of other
stakeholders and yet possessing corporate power may be detrimental.3%® A company of that nature
has been described as a "pathological institution, a dangerous possessor of the power it yields over
people and societies."*® The elaboration goes on further to state that "the character of the company
concerning other stakeholders would be comparable to that of a sociopath which treats others
instrumentally, caring only about what can be derived from the interaction no matter the cost to
the other party".% It is notable that at the beginning of the 21st-century company's interactions
with other stakeholders had evolved to the point of being a sociopathic institution, at odds with
universally pro-social tendencies in human psychology and behaviour.® One may, therefore argue
that the need for companies to abandon the exclusive shareholder primacy principle can be justified

based on the Boni mores of society.
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There is a considerable body of opinion which strongly endorses the idea that corporate
governance is intended to maintain a balance between economic and social objectives. It follows
that corporate governance must be regarded as the system by which organisations are or should be
governed and controlled with the contribution and benefit of all stakeholders, including
employees.®® One of the main reasons for expanding the scope of critical stakeholders is the
coming in of the new constitutional dispensation, more on the Constitution's impact is traversed

below.

4.5. Operative context and a case for a paradigm shift.

It is apt to begin by stating the obvious; in 1994, South Africa entered a new constitutional
dispensation, in terms of how the society is organised. A key element of this new dispensation is
a supreme Constitution.3’® The importance of the Constitution is multifaceted the Constitution
applies as supreme law to all areas of the law. Any law, be it a rule of common law inherited from
Roman Law, a statute, regulation, or statutory or regulatory provision, a usage or a principle of
customary law which fails to contemplate the values or is repugnant to the Constitution is
illegitimate and invalid. In other words, all laws must be constitutionally compliant. Labour law

and company law are no exceptions and remain subordinate to the Constitution.

In the South African Company Law for the 21st Century Guidelines for Corporate Law Reform
paper, it was observed that new company law should therefore be consistent with the Constitution
of South Africa and the principles of equality and fairness that it enshrines. While the above
reflects the tension between non-shareholder stakeholders and shareholders, it is imperative to
consider what the South African law provides about the governance of companies. section 66 of
the Companies Act confers original authority to administer the company under the direction of its
board of directors. The board of directors who have the power to exercise all the powers and
functions of the company, except to the extent otherwise provided by the Companies Act or the
Memorandum of Incorporation of the company. In fulfilling this objective, section 76 (3) (b) of
the Companies Act mandates the directors to exercise the powers and perform the functions of
director in the best interests of the company.3* This is a particularly important provision for this
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discourse because the purpose is to establish in the interest of whom the enterprise is managed.
The Companies Act, however, does not define the company for purposes of section 76 (3) (b). As
a result, the common law definition of the company carries the day.

Regarding the common law, when one talks about the company, it refers to the shareholders as a
whole and not the company as an entity standing alone.32 Essentially, it means the body of current
and future shareholders. The language of this clause eliminates any doubt that the directors of a
corporation have a duty to the Corporation and the Corporation alone. The duties are consequently

enforceable only by the company.®’3

‘A requirement to benefit an artificial entity as an end in itself would be irrational and futile since
a non-real entity is incapable of experiencing well-being.”*”* A company as an artificial legal entity
cannot have any interests.3” It was observed in the case of Greenhalgh v Arderne Cinemas Ltd376
that the phrase' company as a whole' does not mean the commercial entity as distinct from the
incorporators. It means the shareholders or incorporators as a general body.%”” The inclusion of the
hypothetical future shareholder introduces an interesting aspect of the governance framework. This
is more in tandem with the concept of long-term sustainability. In essence, the directors in
administering the company must balance the interests of the present and the hypothetical future
shareholder(s). This, in appropriate instances, would allow the board to prioritise employees to
retain a competent workforce which would invariably benefit the future shareholders. Directors
are, as a result, not obliged to maximise profits to satisfy short term demands for dividends at the
expense of growth and profitability over a more extended period. Another way of expressing the
same principle is that directors must act for the benefit of existing shareholders, having regard to

their future interests as well as their existing interests.’®

It is pertinent to note that the import of the Act as elucidated by the common law is that the interests
of stakeholders other than the shareholders of the company have received no formal, legal

recognition under the Act.®”® At least not to the extent of embracing the pluralist approach. It
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follows by logical extension that the duties of directors are focused on maximising shareholder

wealth.

It is also pertinent to note that to be able to decipher the approach to the Act more accurately, it
must be examined in a more diagnostic manner. For this purpose, general aids for interpreting
legislative texts shall apply. It is an established principle of statutory interpretation that the Act
does not intend to change the common law beyond what is necessary.*®° The corollary of this rule
is also that if the legislature wants to change the common law, it will do so explicitly. Accordingly,
it has already been shown that the common law position is that directors are required to manage
the Corporation's operations in the interests of its shareholders and to maximise profits for the
benefit of shareholders.®! In the absence of an explicit provision to the contrary, it is submitted

that the shareholder interests still enjoy primacy through the enlightened shareholder approach.

The problem inherently tied with the enlightened shareholder approach is that of determining to
what extent are the shareholders to be enlightened. Practically, this raises the question as to how
the will of the shareholders will go about factoring in the interests of the other constituent
stakeholders. In trying to resolve this conundrum, it is pertinent to note that section 7 (d) of the
Companies Act provides that one of the purposes of the Companies is to reaffirm the concept of
the company as a means of achieving economic and social benefits.3®? The import of this provision
is to broaden the purposes of the company. In other words, its bottom line is no longer wealth
maximisation alone; the provision allows for directors to utilise the company as a mean of ensuring

there are social benefits therefrom.

The preceding is helpful in at least establishing that other stakeholders may be considered as a way
of ensuring social and economic benefits. A company's pursuit of economic objectives should be
constrained by social and environmental imperatives.®® However, it is crucial to establish to what
extent the company may permissibly indulge the interests of other stakeholders. Section 7 (d)
should be construed to mean that directors must pay attention to the interests of stakeholders, but
that it does not provide stakeholders with direct rights. Furthermore, if the legislator wanted to

create a new duty applicable to directors, it would have been done explicitly and not by merely
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incorporating it into the "purpose" provision.®®* There are other pertinent provisions of the
Companies Act that may help resolve the problem. In this regard, notably, S1 defines a profit
company as a company incorporated for financial gain for its shareholders. The same principle is
laid down in para 81 (1) (d) (i) (bb) which provides for the winding-up of a solvent company in an
impasse if its activities cannot be carried out to the advantage of the shareholders in general. These
sections focus on profit maximisation of shareholders, as opposed to benefit to all stakeholders.>&
Thus it is taken that the Companies Act is from its tenure, read holistically as pro-enlightened
shareholder value oriented. So, directors must consider stakeholder interests, but only in as far as
this will promote long-term profit maximisation; thus, in the interests of present and future

shareholders.386

The relationship between companies and their employees is a crucial one. It is the case because
the employees are an essential internal constituency of stakeholders. A necessary feature of the
employment relationship is the existence of an ex lege fiduciary relationship between an employer
and employee. On this basis, our law is the same as the English Law, namely that in every contract
of employment there is a duty that an employer will not conduct itself in a manner calculated or
likely to destroy or seriously damage the relationship of confidence and trust between the

parties.38’

The company, as employer relies on its employees to fulfil its objectives like production. On the
other hand, the employee depends on the company for wages, and this is the source of their

livelihood. 388
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5. Corporate Social Responsibility in the labour relations context.

5.1.  Setting the scene: From the survival of the fittest to Ethical Leadership.

In the preceding chapters of this thesis, the typical behaviour of a self-seeking company was
detailed, and its possible undesirable impacts were traversed. To contextualise the current
discussion, it is essential to reiterate the same briefly. It was stated that a company that seeks to
generate profit exclusively, and is not constrained by any other factors, would be harmful to some
of its stakeholders.®® Its operations will be detrimental to other stakeholders, even if those
controlling its actions only intend to generate profit and have no intention to harm other
stakeholders.>®® A company of that nature has been described as a 'pathological institution, a
dangerous possessor of the power it yields over people and societies.'®®* Further 'the character of
the company when relating to other stakeholders would be comparable to that of a sociopath which
treats others instrumentally, caring only about what can be derived from the interaction no matter

the cost to the other party.'3%?

Companies may wreak harm to other stakeholders either intentionally or inadvertently. One may
say, it is simpler where the company deliberately inflicts harm on stakeholders out of brute malice,
like when using slave labour. In that instance, it would be a clear callous act of criminality. Matters
are much more complex when the company inadvertently inflicts harm due to sheer indifference
to the interests of other stakeholders.>®® For example, a company that is indifferent to other

stakeholders in its operations may comply with all the laws and act in good faith but still prejudice
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other stakeholders. It is the latter subtle instance that this thesis seeks to address. The

considerations arising in this thesis deliberately focus on employees as the stakeholder group.

At the beginning of the 21st-century, the company's interactions with other stakeholders evolved
and became akin to a sociopathic institution, at odds with universal pro-social tendencies in human
psychology and behaviour.® The company's evolution into a sociopath institution may be
ascribed to the compassionless and unethical indifference to the interests of other stakeholders.>%
It is axiomatic that directors of a company would rarely if ever, deliberately harm stakeholders
such as employees merely out of spitefulness.®®® Harm occurs because companies would be
unwaveringly fixated on generating as much profit as they can afford.*” Workers would be a mere
factor of production with no other discernible value to the employer.3®® In essence, harm to other
stakeholders emanating from a company's behaviour is seldom the direct intent of directors. To
the extent that harm occurs to other stakeholders, it would be due to the indirect intention,

incidental to the unbridled profit motive.3%

The power and influence exercised by companies have been considered in previous chapters and
will not be addressed extensively in this part of the thesis. Suffice to say, at this stage, it has been
demonstrated that companies, primarily multinationals, have accumulated significant power, and
the power is reverberating within the communities they operate.*® Suppose the power is exercised
anyhow, with the sole objective of pursuing profits; it will follow that, on most occasions, it will
lead to the exploitation of people proximate to it.*°® Notably, workers are also part of the
stakeholder groups that would be affected, usually negatively.*%? Then, there is a discernible need
for a paradigm shift to ensure that companies are more conscious of the interests of other

stakeholders and responsible when carrying out their operations.*® When companies become
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conscious of their actions, it sets the scene for ethical leadership.*** Ethical leadership is a
necessary mechanism that would prod companies away from the dog eat dog style of relating to
stakeholders to a more caring and ethical oriented approach in so far as stakeholders are

concerned.*%®

Companies must be imbued with a conscience, at least in the figurative sense.’%® A natural
consequence of the contemplated conscience in action is that companies will begin to behave more
responsibly in relation to other stakeholders.*®” Further, it is imperative because, as Bob Tricker
remarked, "corporate entities though granted many of the legal powers of human beings have no
moral sense. The board must be the corporate (moral) sense."4% It is argued that a good indication
that companies are acting in a socially responsible manner is that they ethically interact with

stakeholders.*®®

5.2.  Ethics as a yardstick for a corporate conscience.

King IV report, under principle one, enjoins directors to lead or govern an organisation ethically
and effectively.*® Good corporate governance is built around effective and ethical leadership.**
"Effective leadership"” denotes leading a company in a manner that enables it to generate value or
make a profit.*'2 On the other hand, "ethical leadership™ enjoins directors to lead companies, so
they create profits responsibly.** One of the principal functions of a board is to ensure that the
companies they lead have a sound ethical culture.*** Therefore, one may say that "ethical

leadership™ is a check and balance mechanism on "effective leadership™. The value of this
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arrangement cannot be overstated; its essence is to prevent the earlier incident of inadvertent
detrimental effects on non-shareholder stakeholders by ushering in conscious leadership in

companies.

Companies' decisions have ethical implications. Ethical considerations are ubiquitous at almost
every level of corporate decision-making edifice.*'® It could be at the strategic level when the board
deliberates on an issue, managerial throughout an organisation or at an operational level in each of
its activities.**® Ethics-related risks are pervasive whether decisions are at strategic, managerial or
operational levels.*t” Companies must operate within ethical parameters to avoid adverse
outcomes on the community or other stakeholders.*'® The aggregate effects of its actions on the
society and environment should be fair and constrained by social justice considerations.**° In this
manner, ethics define and constitute the company's conscience, and pertinently, serve as a check
or a restraining factor that ensures that the interests of other stakeholders are protected in the

company.*%

5.2.1. Meaning of Ethics.

King IV describes ethics in the broader sense as considering what is good and right (suitable) for
oneself and others (stakeholders).*?* The principle may be elaborated in terms of the golden rule,
which requires that "you treat others as you wish to be treated yourself".#?? In the context of
companies, ethics refers to the ethical values applied to decision-making, conduct and relationships
between a company, stakeholders, and the wider society.*?

1SO:26000 provides that the behaviour of companies should be based on values of honesty, equity,
and integrity.*?* The values imply that a company should be concerned about people and commit

to address the impact of its activities and decisions on them.*?® Ethics serve as uniform guiding

415 Ramani Naidoo Corporate governance: An Essential Guide for South African Companies 396

416 Ramani Naidoo Corporate governance: An Essential Guide for South African Companies 396

417 Ramani Naidoo Corporate Governance: An essential Guide for South African Companies 396

418 Ramani Naidoo Corporate governance: An Essential Guide for South African Companies 396

419 Botha PER/PELJ 2015 (18) 2

420 Botha PER/PELJ 2015 (18) 2

421 |JODSA The King IV Report on Corporate Governance for South Africa 2016, 12

422 |ODSA The King IV Report on Corporate Governance for South Africa 2016, 12

423 Hendrikse and Hefer Corporate Governance Handbook 3™ ed (** Hendrikse and Hefer Hendrikse and Hefer
Corporate Governance Handbook 3 ed (Juta Cape Town, 2019)

424 1S0: International Standard: Guidance on Social Responsibility. 1SO-26000 1% ed 2010 (1SO) 11
425 1S0O: International Standard: Guidance on Social Responsibility. 1SO-26000 1% ed 2010 (1SO) 11



principles that help companies establish what is fair and acceptable in a society, and it is important
to note that ethics establish the social order within communities.*? In this sense, fairness and ethics
are two sides of the same coin when it comes to business conduct.*?” In the context of employee
stakeholders, one may say that; if a company engages with employees ethically, most of the
concerns arising from unequal bargaining power in the employer and employee relationship will
be significantly alleviated.*?® It will occur because companies will not overplay their economic
power in a manner that will result in the exploitation of their employees.*?® Employers can only
treat employees fairly if they feel a sense of responsibility towards employees.**® The

aforementioned sense can be encompassed by organisational ethics.

Further, where a company engages its employees ethically, most of the responsible behaviours
sought to be achieved through legislation will be attained even in instances where regulation is
absent.*3! That would be especially helpful in countries with weak labour regulation regimes.*®

Equity demands fairness and levelling the business environment among stakeholders.

5.2.1.1.  Distinguishing Ethics, morals, and values.

Notably, on most occasions, ethics are universally accepted and should not be conflated with
morals that, in most circumstances, depend on the idiosyncratic preferences of each individual and
are usually variable across societies.**® So being ethical is not necessarily a matter of following
personal feelings because individual feelings often deviate from what is ethical.*** Ethics cannot
be equated with religious principles, although there may be a commonality.*® It is also important
to emphasise that ethics are not about legal compliance because laws may, for several reasons, fail
to achieve ethical results.**® The law may be deficient by prescribing low standards and perhaps

even reprehensible. The apartheid laws are the most cited example of unethical laws.**” Although
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there is no unanimity concerning the repulsiveness of apartheid, it is safe to say most people and
credible international bodies like the United Nations find apartheid to have been a reprehensible
system of law by even calling it a crime against humanity.**® It follows by logical extension that a
law that establishes crime against humanity cannot be ethical. It will, later, be demonstrated that
ethics and corporate social responsibility require standards that go well beyond minimum legal

requirements.

The board of directors should develop a code of ethics or similar policy.**® The board of directors
should promote the policy or code of ethics and establish corporate ethics management
structures.**® There is no one size fits all model for ethics. Like its preceding iterations, King IV
recommends that every company defines a code of ethics and conduct that ensures that its ethical

values and norms are clearly articulated as part of its corporate governance structure.**!

Concerning the structure for monitoring, the structure could be a committee or a manager
responsible for ensuring that sufficient mechanisms exist to monitor and assess the effectiveness
of ethics in a company.**?> However, under the Companies Act, certain companies must set up a
social ethics committee.**® The Social Ethics Committee is discussed in more detail in the next

chapter.

When drawing up a code of ethics and defining the content of the code, it is appropriate to select
the fundamental values that resonate with the people who make up the company.*** A code of
ethics may embody specific universal values such as honesty, trust, fairness, compassion, which
always form the fabric of the company's ethics. The existence and demonstrated adherence to

established ethical principles is an essential measure of corporate integrity.*#

Ethics will, in a practical sense, involve applying ethical values to a company's behaviour.**¢ Some

companies have incorporated a portion dealing with how employee relations and other
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stakeholders will be dealt with in their Codes of Ethics and Business Conduct codes.**” Applying
ethics in a company will avert the prospects of a company generating harmful effects. The benefit
of being an ethical organisation will be reflected when companies enjoy a good reputation, which

benefits the company when raising finance. It makes it easy to hire and retain staff.4

The ethical foundations set out above are a starting point and are, in most cases, aspirational and
abstract.**° It is crucial to mention that when there is ethical leadership within a company, there
will be fertile ground for the company to be a responsible corporate citizen.*° Its relationships
with its stakeholders, particularly its employees, will demonstrate that companies are socially
responsible.**! An essential precondition for a company to be a responsible corporate citizen is to
adopt an enabling ethical culture.*®> When a company has fostered an enabling ethical culture,
corporate social responsibility will be inculcated organically in its dealings with other
stakeholders. In the sections below, the discussion is continued by discussing corporate citizenship

and corporate social responsibility.

5.3. Demystifying Corporate Social Responsibility and corporate citizenship.

As a point of departure, it is important to note that companies as legal persons without a physical
presence can only act through their human agents or functionaries.*>®* Companies are inanimate
and inherently incapable of the physical presence that human beings enjoy in society.*** Ironically,
notwithstanding the aforesaid, companies have a far-reaching impact on society through their
actions. The impact that companies have on society exceeds that of natural human beings.*>® The
extent to which companies can impact society was discussed in earlier chapters and reiterated in

brief above. 4°¢
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Significantly, the extent to which companies can impact society is not of a trifling nature; in fact,
the impact of companies in society can demonstrably surpass the impacts of some sovereign
governments.**” The capacity to wield the power of this nature derives from the company's strength
as an economic institution.**® As a direct consequence of companies' ability to wield power and
impact society significantly, there is a need for companies' actions and standing in the society to
be considered.**° Companies should be appreciated both as economic and corporate citizens.*°
Companies are better placed to fulfil both roles if they are run within the confines and constraints
of ethics.**! Companies are expected to be corporate citizens when interacting with stakeholders
and conducting operations within the communities in which they operate. In this sense, companies
are expected to minimise their social and environmental harm and report their impacts.“®? Further,
companies are expected to find solutions to social issues proactively.*®® A company's ability to

meet this expectation is foregrounded by adopting ethical practices as aforesaid.

The evolution of companies' behaviour and impacts on stakeholders and society can be divided
into three segments, postulated by theorist Michael Porter?®4. Significantly, each segment reveals
a different ethical orientation vis-a-vis stakeholders or society, thus determining the type of
corporate citizen the company will be. The first segment was the stage when there was
philanthropy.*®® Philanthropy is one way in which companies give effect to corporate social
responsibility. In terms of the philanthropy model, social responsibility is not discernible in its
operations, in essence, when companies are conducting business.*®® It makes it feasible for
companies to do many bad things, and conceivably their social and environmental outputs would
be objectionable.*®” For employees, companies are able to use workers without adequate safety
standards in place or pay way less than a living wage, especially in jurisdictions with inadequate

labour regulation..*®® Companies remedied or atoned for their reprehensible outcomes by devoting
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some of their earnings to good causes well after the damage has been done.*®® So social
responsibility was something companies would do after the fact, in essence, after trampling on the
interests of other stakeholders during operations.

Concerning employees, the relations were fertile for exploitation, and if an employee is
dissatisfied, the open only option was to quit their jobs.*’® A company will still be considered a
good corporate citizen if it gives away goods after the fact or supports social causes. For example,
a mining firm that exposes workers to health hazards and yet after reaping profits sponsors a
football team will still earn itself a good corporate citizen status regardless of the ugly conduct
during operations. This phenomenon saw a growing tendency wherein companies that misbehave

and are caught would seek to atone for its bad conduct by donating to good causes.*"

In the second stage, when corporate responsibility was still in its nascent stages, companies tried
to minimise harm by doing fewer bad things.*’? In relation to employees, one may say it was
sufficient to meet minimum legal requirements, for instance, in health and safety.*® During this
stage, companies would measure their responsibility through their ability to meet minimum legal
requirements, and the need to exceed what is stated by the law was unwarranted.*”* If companies
committed unconscionable labour acts like exploiting employees, they would argue and say they
had not broken the law.*”> An example of this is Nike Inc, which utilised child labour for its
manufacturing plants, and the justification for doing so was that the law did not prohibit the
conduct.*’® Meeting minimum legal requirements and committing to philanthropical social
responsibility was adequate to confer a company a "good corporate citizen™ status.*’” In essence,
even if a company committed legally permissible exploitative practices against stakeholders, it

would not lose its good corporate citizen status as long as it had not violated the law.*’® This line
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of thinking proved untenable when Nike lost sales due to utilising child labour; the incidence will

be ventilated in detail below.

In the third stage, which is endorsed in this thesis, there is an expectation for companies to work
on real solutions that serve social problems.*’® From the above, it is apparent that companies are
incrementally given more responsibilities and are more involved in matters relating to society and
the environment. Companies are expected to be responsible corporate citizens by exceeding their
economic and legal expectations.*® In this stage, the good corporate citizen is expected to better
for stakeholders beyond what the law prescribes.*®! The company's integrity is expected to be
impeccable such that even in the absence of regulation, stakeholders are treated fairly by the more
powerful company.*®2 In essence, companies are expected not to take advantage of the absence of
regulation and use the vacuum as an opportunity to extract unfair advantages over desperate
employees who tend to accept work under any conditions, including exploitative conditions.*3
Companies should, in essence, avoid harm or social injury even if the company does not derive

any direct financial benefits by doing so.

5.3.1. Difference between Corporate Citizenship and Corporate Social Responsibility.

It is pertinent to attempt to attach meaning and distinguish corporate social responsibility from
corporate citizenship. It is vital for academic purposes, at least.*®* The term corporate citizen
relates to the legal personality of the company.*8 It is essentially concerned with the fiction of a
company being a legal person.*8® The emphasis is on the company bearing rights and duties as a
participant in society.*®” A company can be a good or bad citizen; what is determinative of the

category it chooses for itself are the outputs and impacts of its operations on society. The test is
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whether the company conducts itself within parameters of ethics or not. “®In comparison,
corporate social responsibility focuses on the good companies are expected to do in becoming
corporate citizens.*®° It is vital to mention at this stage that a company that operates outside
parameters of ethics will not become a good corporate citizen merely because it engages in

philanthropical work after hours.*%°

For this discussion, the thesis will adopt the definition of CSR by the European Commission
postulated in its Green Paper of 2001.%°* CSR is "a concept whereby companies integrate social
and environmental concerns in their business operations and their interaction with their
stakeholders on a voluntary basis".*®2 The preceding definition is pertinent because it is an
antithesis of the type of company described earlier in this thesis, viz; a company that only considers
its narrow profit interests to the exclusion of all other stakeholders.*®®* CSR speaks to a companies'
commitment to improving and managing the economic, environmental, and social implications of

their activities at the firm, local, regional, and global levels.

Another crucial related concept that merits description is corporate social investment (CSI). CSI
denotes corporate philanthropy and is conceivably part of CSR.%** More specifically, CSI relates
to activities that are not routine business activities of the company, usually having a robust
developmental approach geared for the benefit and upliftment of the communities often in which
companies operate.*®® It requires companies to contribute to the common good at the possible
expense of the business.**® At the launch of king IV, former Chief Justice Mogoeng said that
corporate social investment should not be viewed as an exercise in grudging compliance. Instead,
companies should seek to ensure that their business success is visible in the communities in which

they operate.*®” One may say that the while the primary model of social responsibility promoted
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in this thesis is that of ethical practices during operations, business is still expected to do more and

achieve invest in stakeholders and the communities in which they operate. 4%

It has been discussed above that companies become good corporate citizens if the output of their
activities is beneficial to society and through CSR initiatives.**® There can be no serious challenge
to the need for companies to be good corporate citizens as will be illustrated below. CSR has
gained traction as a practical program and commands attention everywhere.>® The majority of
companies now acknowledge the need to be good corporate citizens and often engage in CSR
activities.>®! In large companies, it is not easy to find companies that still justify their existence in
terms of profits rather than service to the community.>°2 Companies often report with pride their
efforts aimed at improving society and protecting the environment.5® Reports usually range from
limiting greenhouse emissions, recycling, stakeholder upliftment, among other things. Reports on
these issues often precede other ostensibly "less" critical issues such as profits.>®* To further
buttress the point that companies are moving away from the idea of justifying their presence in
terms of profits alone, the following illustration will be apt.

While business has been oriented towards the shareholder maximisation model described above,
it led to the protection of shareholder interests alone. Consequently, shareholders as providers of
capital were the only important stakeholder. However, the shareholder primacy principle has since
come under pressure, and even capitalists are abandoning the concept.>% On the 19" of August
2021, the business roundtable, a forum composed of CEOs of most multinational companies,
committed to a new purpose for the corporation.®® The essence of the new statement on the
corporation's purpose, singed by 181 CEOs, commits that companies will be led for the benefit of
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all stakeholders.>®” The paradigm shift promises a move from the shareholder primacy principle,
which had been endorsed yearly at least from 2007 to 2018, to a design whereby companies are
led in the interests of all stakeholders, arguably a step towards the pluralist model.>%

Some of the mentioned stakeholders by the business roundtable include customers, employees,
suppliers, communities, and shareholders. Consequently, there is a growing demand for companies
to have a goal other than to make profits for shareholders but to include other stakeholders.>%

Concerning stakeholder involvement, it is essential to acknowledge an interdependent relationship
between companies and their stakeholders and to clarify that companies do not necessarily
sacrifice their profitability when they become good corporate citizens. 1% Further, a company's
ability to create value for itself depends on its ability to create value for other stakeholders.>!* CSR
does not suggest that companies give up profit orientation in toto in favour of pure philanthropic
learning.®? It is a myth that there is a trade-off between social responsibility and profits.5*3 It is
also equally fallacious that socially responsible companies underperform when compared to
Machiavellian counterparts.®** Since the interests of the company and those of stakeholders are
interdependent, an inclusive stakeholder approach maximises this symbiosis to promote the
company's long-term sustainability.>*® Sustainability is one of the reasons why companies should
prefer a paradigm shift from shareholder centric approach to creating value for all stake holders.

The relationship between sustainability and corporate social responsibility are considered in turn.

5.4.  Sustainability and Corporate Social Responsibility.

Sustainability as a concept suggests something enduring and capable of longevity.>'® Early

definitions of sustainability may be traced to the 1987 Brundtland Commission.®!” The Report
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defined sustainability as development that meets the needs of the present without compromising

the ability of future generations to meet their own needs.>®

For a company, this entails sustaining the company itself while sustaining the resources on which
the company relies to achieve its objectives and its continued existence.®'® The resources include
the environment, society, or stakeholders, for this context, employees. The rationale for requiring
the company to sustain its stakeholders as a measure of sustaining itself is that a company will not
succeed in a society that fails. A company will not be able to conduct its functions efficiently if

the employees are demoralized or receive revenue good streams from disgruntled customers.>?°

Pertinently sustainable development is about integrating the goals of high-quality life, health and
prosperity with social justice and maintaining the earth's capacity to support life in all its
diversity.>?! These social, economic and environmental goals are interdependent and mutually
reinforcing.®? Inversely, one may say that if one factor, the financial aspect, is given too much
prominence at the expense of the environment and social facets, sustainability will not be achieved,
and these factors will be mutually destructive. So, sustainable development has three dimensions
being economic, social environmental, and they are inseparably interdependent.>?® For example,
in South Africa, to eliminate poverty, social justice is an indispensable prerequisite, and so is

economic development and protection of the environment.>?*

Social responsibility is linked to sustainable development.®® Suppose one considers that
sustainable development encompasses economic, social, and environmental goals common to all
people. In that case, it can be used, to sum up the broader expectations of society that need to be
considered by organisations seeking to act responsibly.>?® In essence, the overarching concern for

a company's social responsibility should contribute to sustainable development.>?” The objective
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of corporate social responsibility is to achieve sustainability for society, and the focus is not on

one single organisation.>?®

In relation to companies, Mckinsey survey research demonstrated that when executives
consistently make investments and decisions with long-term objectives in mind, their companies
generate more shareholder value, create more jobs, and contribute more to economic growth than
do companies that focus on the short term.5?° The research further demonstrates that companies
yield better long-term performance when they address the interests of employees, customers, and
other stakeholders. In most instances, short-term focus is a result of pressure from Shareholders
and directors to meet near-term earnings targets at the expense of long-term strategies.>*® One may
say that a company's focus on short-term goals directly results from over-emphasising only the
economic facet of the company at the expense of the social and environmental elements.>** When
a company does this, it runs the risk of failing to pay adequate attention to the interest of other
stakeholders.>2 Therefore, long-term value creation is consistent with sustainable development

and is fertile ground to nurture and instil social responsibility initiatives within an organisation.>®

Companies do not exist in a vacuum but are integrally connected to the societies in which they
operate.>* King IV states that corporate citizenship is an inevitable consequence of business being
an integral part of society.>® Corporate citizenship is premised on the idea that companies cannot
succeed in a society that fails.>*® In this sense, companies interested in their long-term survival will
be concerned about society and ensure their outputs positively impact society.>*” A critical part of
the concern for the corporation is to give direct consideration rather than ancillary consideration
to the legitimate interests and expectations of stakeholders, including employees.>® Substantial
efforts to ensure that companies are responsible for their outputs or impacts on society and the

environment are traceable through the four iterations of corporate governance codes.** King Il
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called for businesses to be accountable for economic, social, and environmental performance. This
concept is now known as the triple context. In King IV, the emphasis is on the interconnectedness
of the economic, social, and environmental context. Such concepts should be considered as an

integral whole.>%

5.4.1. Sustainability and the triple context

The discussion above emphasised that companies are now expected to account for their conduct
as corporate citizens.>*! The scope of accounting is not limited to financial performance but
extends to social and environmental performance.>* The triple context is the financial or economic
factors combined with social and environmental components.>*® This section shows that when a
company becomes a good corporate citizen by operating ethically within the triple context, it will

enhance its sustainability.>**

The three legs of sustainability are economic prosperity or economic sustainability.>*> Economic
sustainability suggests a paradigm shift from the short-term focus or profitability of the individual
company or current shareholders to the company's long-term economic health.34® It is submitted
that the longer-term focus orients the company to governance that encourages consideration of
stakeholder welfare.>* It is axiomatic that for a company to be durable, it must attract talent and
retain it. In a company where long-term orientation is a guiding principle, it will be acceptable for
directors to invest in employee welfare even if this means diminishing returns to shareholders if it

is in the company's best interest in the longer term.54

The second leg focuses on environmental stewardship or environmental sustainability.>*°
Companies are expected to do no harm to the environment and invest in its preservation. A detailed

exposition of the environmental facet is beyond the scope of this thesis. The third leg of
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sustainability is social responsibility or socio-efficacy.>*° The focus is on development, which is
about human beings' welfare; in essence, companies add value to their social impact.>? In business,
the concept of sustainability embraces the achievement of balanced, integrated economic, social,
and environmental performance.>? Therefore, when evaluating the sustainability of a business, it
IS necessary to consider financial issues together with social, environmental risks and

accountability.>3

5.5.  The Business Case for Social Responsibility Towards Employees.

The focus will now examine the Business case for social responsibility towards Employees.
Employees are vital internal stakeholders of a company.>®** The King Report is instructive, and it
provides that the company is represented by several interests, including the interests of
shareholders, employees, consumers, the community, and the environment.>® It further states that
the company's survival depends on its ability to create value for other stakeholders while creating
value for itself. Wherefore acting in the best interests of the company cannot mean anything other
than a blend of these interests.>® This means that the interests of shareholders and the employees
as stakeholders are interdependent. Thus, following an inclusive stakeholder approach maximises

this symbiosis to promote the company's long-term sustainability.>>’

The discussion will be bifurcated into two themes to make a case for corporate social responsibility
towards employees. The first component looks at the positive reasons that may encourage
companies to adopt CSR towards their employees. In other words, the focus seems at what
companies and to benefit. The second component looks at the negative reasons. In other words,

what companies stand to lose or suffer because of ignoring the voice or interests of employees.
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5.5.1. Positive Reasons for Adopting CSR towards Employees.

A properly embedded ethical culture within a company should be the primary driver that behoves
companies to adopt social responsibility measures in favour of their employees or any other
stakeholders.>®® Over and above a well embedded ethical campus, there are further positive
benefits that a company will benefit if it acts in a socially responsible manner towards its
employees. And these are considered below.

Adopting sustainable business practices, particularly treating employees fairly, will result in easier
hiring of employees and retention of staff.>*® A couple of surveys and research demonstrate that
people want to work for a company with a reputation for being progressive, socially and
environmentally responsible.®® A 1997 survey indicated that 75% of graduating MBA students in
Minnesota said they would cut a salary to work for a socially responsible company.®®! It, therefore,
follows that if employees are not treated well, and their voice is ignored, it may affect staff

retention and result in high staff turnover.°62

A company that is inclusive and makes its employees feel part of the organisation will invariably
benefit from increased employee productivity.5®® A company that appreciates its social
responsibility towards its employees will address issues beyond the scope of its narrow economic,
technical, and legal requirements.®® An employer would therefore consider what would be
beneficial to the employee.>®® So doing will see an employer factor in employee’s views and
sentiments when making decisions that affect them. An employer will also consider paying
employees higher wages even if it can get other employees who may accept employment for lower
wages.*®® A responsible employer will also provide for a safer work environment even if no laws
require this to be done. The net effect of the responsible behaviours towards employees would

boost the morale and productivity of the employee at the workplace eventually.>®’
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Most financial institutions now consider social and environmental issues when conducting credit
assessments.*® Good corporate social responsibility will further facilitate good risk management
practices.®®® A company that focuses on doing good based on integrity and respect for stakeholders
will avoid committing disgraceful acts even when permitted by law.>® A company that avoids
reputational harm by practising corporate responsibility will strengthen its brand image and

reputation, essential for competitiveness.>’*

5.5.2. Negative Reasons for corporate Social Responsibility.

The discussion now considers the detrimental effects that the company will suffer if it does not
practice corporate social responsibility towards its employees or workers. Ideally, the positive
reasons for good corporate social responsibility should be sufficient to exhort employers to adopt
corporate social responsibility as an indispensable business imperative.>’> Negative reasons are
not a good motivation for responsible behaviour because this thesis's nature is grounded in ethical
behaviour. Fear of an adverse outcome or sanction does not translate to ethical behaviour, it
translates into compliance. It is also submitted that the negative reasons are usually opposite

outcomes to the positive reasons stated above, and therefore, negative ones are dealt with briefly.

The immediate and most apparent negative outcome when CSR is ignored is that it will sometimes
amount to breaking the law.>” The Companies Act requires specific companies to appoint a social
and ethics committee.>”* If a company decides to make money at all costs, it will not meet its legal
obligations. Further, in a set-up where corporate responsibility is ignored, the company will be
more prone to violating other laws relating to protecting the environment or safety protocols for

workers while at work.>"®

Closely related to the morbid propensity to violate the law, failure to adopt CSR may weaken the
company's ethical framework. A company will always have a tone from the top, either good or

bad. A company that fails to adopt CSR will create a bad culture that may later be self-destructive.
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A demotivated employee is more prone to engaging in unethical practices.>’® A typical example
would be Enron®” , where even the employees themselves became corrupt.°”® When there is
widespread delinquency within the organisation, it will eventually collapse the company itself as
there will be no basis upon which it can continue being sustainable.>”® Society is getting more
critical of the behaviours of corporations, especially global ones. The irresponsible behaviour of

corporations receives increased media coverage and attract massive attention from the public.

A company that does not treat employees socially responsible will lose its license to operate and
legitimacy in society. Stakeholders will become indisposed and will refuse to deal with the
company. A typical example is Nike. Nike utilised cheap labour in Indonesia. The grotesque
actions involved child labour and meagre wages. Following Nike's actions, numerous riots and
massive boycotts followed. There is no doubt that Nike wanted to maximise shareholder value,
and its actions were not crafted with a primary direct intention to harm the employees in

Indonesia.>®?

Nike went to Indonesia to increase profits, thereby improving shareholder value.®® Two factors
drive shareholder value, and those are costs and sales. Then companies opt for countries or
territories with lower labour standards; the intention is to lower production costs and thus improve
cash flows.%®? However, this strategy only works if the sales remain constant.>® If cost reduction
strategies result in fewer sales, the company may ironically lose much more money while saving
on costs. Nike is a typical example. While having established factories in Indonesia and
compromised on labour standards to save costs, it backfired when the cost-saving strategies
reduced sales due to boycotts. Most CSR practices towards employees have become common,
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especially in developed countries. Engaging in CSR may not result in monetary rewards. However,

not engaging in CSR toward employees becomes punishable.>®*

Surveys also support the view that company misconduct may result in stakeholders punishing the
company. A millennial poll on corporate social responsibility, conducted amongst 25000
respondents in 23 countries and six continents, reveals that 49% of the respondents believed that
a company’s image and how the public perceives it is mostly influenced by how it fulfils its
corporate responsibility social responsibility.®®® At least 20% indicated that they had either
punished or rewarded companies based on their social and environmental performance, and most
indicated they might do so in the future.*® Closer to home, in South Africa, the Clicks advert with
potentially racist depictions was met with widespread protests that resulted in their shops
nationwide being closed and even looted.*®” Other companies like H & M have also been met with
countrywide protests because the public or sectorial political movements saw them as racialists.
The two examples demonstrate that when a company ignores social imperatives, it risks
reputational harm, and in South Africa, it might result in loss of business.

From the above, a company may act responsibly towards stakeholders or employees because it has
a solid ethical campus. When companies act socially responsibly by owning what is expected of
them, one may say that it would be the best-case scenario. Such companies would have expanded
their view of success to exceed just the financial facet. Companies will be encompassing their
lasting impacts in terms of social and environmental facts. Having demonstrated the business case
for social responsivity, it is pertinent to investigate how companies may implement socially
responsible practices towards their employees.
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6. Company Law initiatives for worker participation.

6.1. Introduction.

The preceding chapter makes a case for corporate social responsibility towards employees. It is
apparent that, over and beyond the protections offered by Labour specific legislation, companies
must take a proactive approach in treating their stakeholder fairly, particularly the employees.>8®
The proactive measures should not be actuated by labour laws but should flow from corporate
governance; it should be what companies want to do even without regulation.®® It was stated that
companies should adopt an ethical culture and deal with their stakeholders ethically to effectively
adopt the contemplated proactive measures.>®

As demonstrated earlier, while labour law specific initiatives go a long way in empowering the
employee or improving the employee's plight, it still leaves a lot to be desired.*®* In essence, labour
law initiatives, while having achieved a lot in enabling worker participation, have not fully
delivered satisfactorily.>® In fact, it was demonstrated that some labour law initiatives such as
collective bargaining are becoming less effective.>®® Their adversarial nature and inept negotiating

skills also strain the employer and employee relationship.

This thesis does not assert that labour law initiatives should be jettisoned. Instead, the proposition
is that labour law should be enhanced to ensure employees are treated fairly and their voices
heard.>® In the previous chapters, it has already been proposed that corporate Governance and
company law initiatives are fundamental complementary mechanisms that may improve worker
participation.>®® Notably, though employees have traditionally been excluded from company law
and corporate governance structures, one of the key justifications for this has been that other

employee interests are best achieved through separate legislation. Nevertheless, the need to
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enhance labour law initiatives indicates an essential need for developing worker participation
initiatives facilitated by company law and corporate governance frameworks to improve the
welfare of employees.>® This will be particularly helpful for workers who do not qualify as

employees under the Labour Relations Act.>®

The business case for companies to adopt fair practices to their employees has already been
traversed in detail in the preceding chapter. This chapter focuses on the practical means of
enhancing worker participation through corporate governance mechanisms.>® These practical

measures are considered in turn.

6.2. Company Board Structure.

How a company's governing body is structured will determine how it interacts with its
stakeholders.>®® The structure and composition of the company's board of directors go a long way
in determining how directors will prioritize the varying interests of different stakeholders.®® The
model of company ownership and governance structure in a country will determine how companies
in that country are governed and how they interact with stakeholders. There are multiple models
of company ownership; however, this thesis will confine to two key models viz; the outsider and
insider stakeholder model. Considering all models is beyond the scope of this thesis. The two
models have different ramifications for the employees as stakeholders.®°* The outsider stakeholder
model is found in English speaking countries, and it is followed in South Africa.®®> The second
model is the insider stakeholder model, which is common in continental Europe. The models will
be considered below, focusing on how they may promote or inhibit worker participation.®®Lasty,
a discussion on the model as it applies in South Africa will follow.

6.2.1. Outsider Stakeholder model.
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The outsider model is also known as the single-tier outsider Anglo-US company ownership
model.%%* It is characterized by share ownership by individuals who may not have a relationship
with the company other than a desire for profit.5®> Companies under this model will typically have
a single board of directors, and shareholders elect the majority of the directors.®®® Management is
charged with making the companies they run to be more profitable in the interests of
shareholders.®%” Concerning other stakeholders, such as employees, it is generally believed that
they are better served through separate legislation as aforesaid.®%®

The outsider model in its original design does not actively promote the protection of stakeholders
within corporate governance. Therefore, employees are primarily protected through the contract
and separate sector-specific legislation like labour laws, as demonstrated in previous chapters.5%
Since the protection and advancement of employee interests are only principally through contract
and labour specific legislation, it follows that this model, if unmodified, will have little to offer to
workers in terms of enabling worker participation. It leaves workers at the mercy of employers
who are usually indisposed to permit worker participation or may overlook employees' interests as
this would not be a key priority in the organization.®'® Since the outsider model is followed in
South Africa, its ramifications will be considered below under the South African context later in

this discussion.5!

6.2.2. The insider models.

The insider model is the alternative to the outsider model discussed above. The insider model is

most prevalent in continental Europe and Japan.®? The model enables workers' interests to be
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given attention at a corporate governance level.®'® The locus-classicus is the German system of
corporate governance. In the case of the Insider-model, there is a different structure of the board.
The insider model utilizes a two-tier board structure instead of a unitary board that shareholders

wholly elect. The board is comprised of a management board and a supervisory board.®4

The executive board is responsible for corporate management. The supervisory council controls
the management board. Employees, together with shareholders, have the power to participate in
the election of board members of the supervisory board.®'® More pertinently, there must be at least
three members of the supervisory appointed by the stakeholders, largely the employees, and the
stakeholders also appoint a chairperson whom they may remove at any time.%2® The supervisory
board plays a vital function in ensuring checks and balances and policy-making. Concerning the
management board, it is responsible for undertaking management roles.®'” There must be at least
two management board members whose terms of office should not exceed three financial years;
notably, the supervisory board may remove them at any time.%!8 They are subject to the same
responsibilities as directors.

From the above, it is apparent that in the insider model, employees are endowed with formal rights
to influence key managerial decisions by virtue of the extensive participation rights they enjoy at
a corporate Governance level.51° Therefore, the insider model is better placed in terms of enabling

worker participation. The importance of the insider model is that it is well suited in advancing the
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interests of workers who do not qualify as employees under the Labour Relations Act®?° and who,
therefore far under what is known as the representation gap. Further, the insider model will prod
companies to treat workers fairly, especially when the law could be deficient.®?! Moreso, one may
say that the board is a critical organ in a company's decision-making. Participating and influencing
at the board level is an essential indication of serious worker participation. Indeed, if employees

have influence at the board level, it allows employees to voice and entrench their interests.522

6.2.3. South African System.

South Africa follows the Anglo/insider model of the board structure.52® It is crucial to assert that
labour and corporate law are traditionally radically separated in practice and scholarship.5%*
However, there is growing consensus it could have been true in the past, but in the present day
such a split is no longer desirable. Even if South Africa adopts this model, the Companies Act 71
of 2008 ushered in some modifications that complement labour law initiatives.5?® At this stage, the
question that arises for consideration is whether South Africa should adopt the insider model or a
two-tier board structure to improve worker participation at a corporate governance level. Or if the
insider model modified as by the Companies Act is adequate in advancing worker participation in

the company.®®

South Africa follows the outsider model, and shareholders elect the board of directors who are
principally responsible for running the company.%?” These directors have traditionally been
charged with the responsibility of creating a corporate governance structure that advances the
interests of equity investors. The primacy of shareholders has had an indisputable concomitant

effect of subordinating the interests of employees or other stakeholders to those of shareholders.®%
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Therefore, it follows that shareholders enjoy primacy, which means that worker-related interests
or opportunity to advance their interests or participate in corporate governance is not prioritized.
The fact that shareholder interests hold sway has led to a situation where worker interests or
welfare to be curtailed to cut costs to improve the dividend distribution.%?® The fact that the
structure does not allow for employee representation at board level means that the single-tier model
offers less for employees. Nevertheless, the question then becomes whether this creates a case for
adopting a two-tier model. This concern is dealt with in turn.

6.2.4. The Adoption of Two-tier Model in South Africa.

Given the inherent weakness of the single-tier model in advancing worker interests, a case has
been made for South Africa to consider adopting a two-tier board structure. In fact, studies reveal
that in some countries, such as in the United Kingdom, where workplace-based institutions for
worker representation did not supplement adversarial labour relations, labour and management
relations were exceedingly poor. This discussion now considers whether the adoption of the two-

tier model will enhance worker participation in South Africa.

It has already been asserted that a two-tier board structure is a system best suited to facilitate
worker participation in decision making.®* One of the principal reasons is that it helps manage the
information flow and improve board efficiency. Further, there is no doubt that a two-tier board
structure has resulted in more efficient worker participation in jurisdictions that use the system like
Germany.%! The issue for consideration here would be whether; what works in Germany could be
transplanted in South Africa and yield the same efficiencies generated by the two-tier system in

Germany.

In dealing with this issue, firstly, one should direct attention to the labour market or Labour system
structure of Germany and South Africa.5%? The relationship between the governance of a

corporation and labour regulation differs between the so-called liberal market system and the
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coordinated market system.%®3 Labour and corporate meet in more harmonious circumstances in
the coordinated market system.®** The coordinated market system deliberately seeks to
institutionalize employees' views within the company, thereby acknowledging employees as core
stakeholders who contribute to the company's sustainability.5*® The outcome of this is the direct
promotion of a sense of institutional responsibility. For example, in Germany, legislation enables
employees to elect directors as previously mentioned, resulting in co-determination. Therefore, the
system allows for the development of policies that are likely to expand or protect jobs even where

this may compromise shareholder value.®3®

Compared to the coordinated market model, the South African labour market system is based on
the liberal market system, underpinned by collective bargaining.®®” The board is unitary and is
charged with developing a corporate governance system to increase shareholder value.%®® Even in
terms of the enlightened shareholder model, directors consider other stakeholders only when this
would be in the interests of shareholders.5*® Therefore, there is an essential difference from the

coordinated labour model in prioritizing stakeholders.

While the coordinated model deliberately seeks to institutionalize the employee, the liberal market
model prioritizes a single stakeholder group being shareholders.®*° In The liberal market system,
the predominant form of employee participation is done through collective bargaining between
labour and capital represented by trade unions and employer or employer's organizations.%** Even

S0, managers retain the managerial prerogative. As such, collective bargaining cannot result in co-
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determination or joint decision-making over key decisions relating to the running of the business
as these are entirely left to management.%4 The bargaining process is designed to enable the most
powerful party to prevail as discussed in the preceding chapters. Therefore, it is a more adversarial
process than any form of co-determination.®*® So, a crucial difference in terms of attitude is that
there is a readiness to engage harmoniously in the coordinated market system. In the liberal market

system, there is a readiness to bargain adversarial and often also violently.

In South Africa, engagement between labour and capital has not always been enabled by
adversarial methods. There is one significant statutory exception to the adversarial framework, and
that would be the introduction of workplace forums in terms of the Labour Relations Act. The
workplace forums as a means of engagement have already been discussed earlier. It will suffice to
mention that the system was adopted from the German system of Works Councils. The intention
was to introduce a form of participatory workplace governance into the South African labour
relations system. An examination of the success or failure of the workplace forums will give an

idea as to whether South Africa is ready for co-determination between Labour and Capital.%**

Despite being a noble objective, workplace forums did not meet with a degree of success. Brassey
suggests that the efficacy of legislative provisions which created workplace forums were
bedevilled by distrust on both the side of labour and capital. The capital was concerned that the
managerial prerogative would be undermined, while labour was concerned that collective
bargaining would be compromised. °Davis has suggested that the failure of workplace forums
may be attributed to the adversarial nature of labour relations. Adversarial labour relation has
dominated South Africa from the Apartheid era and is so entrenched that any form of co-

determination is adjudged not feasible.54

Therefore, it is submitted that while a two-tier system is -more enabling for worker participation.

The system wherein it has been successful, like Germany, have a different environment in terms
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of culture and attitude from both sides. Germany is strong on co-determination, while South Africa

is rich in adversarial engagement. 54

Therefore, it may not be wise to uproot a two-tier system that has worked in Germany because of
an enabling environment and place it in South Africa where the labour relations culture and
environment would be hostile to co-determination.®*® Admittedly there is much pressure to adopt
a two-tier system; this thesis does not endorse that drastic approach. While the governance
structure in South Africa limits employee participation, the key reason for hostile relations is not
the structure of the board but adversarial relations.®*® Even when bargaining, there is usually no
negotiation in good faith, making it difficult to envisage how the same persons would apply co-
determination at the board level. One may say that with current adversarial relations, South Africa
could be ready for a two-tier structure. However, many initiatives can still be achieved using a
single-tier board.%®® It will be more helpful to modify the current structure to accommodate
stakeholders. There have been modifications to company law and corporate governance to
accommodate stakeholders. These modifications are considered in turn.

6.3. Worker Participation Initiatives facilitated by Company Law or Corporate
Governance.

The Companies Act made significant changes to the governance regarding employee participation:
it "enshrined certain rights of employees to the point that extends their labour rights".%5! The rights
of employees under company law play a vital complementary role to labour law initiatives. In this
part, the thesis will examine participative mechanisms under the Act and corporate governance

initiatives.

6.2.1. Initiatives by the Companies Act 71 of 2008.
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There are several ways in which the Companies Act 71 of 2008 enables worker participation.
These rights include allowing workers to participate in company formation and determining its
objects, providing access to information, the right to participate in business rescue, extended
standing and enforcement mechanisms etc. The thesis will now investigate these initiatives in
detail.

6.2.1.1. Formation and objects of a company

Section 13 of the Companies Act®? provides that an individual, or some individuals, may form a
company by signing a Memorandum of Incorporation (MOU).%%® As a 'person' is defined to include
a legal person, this enables trade unions or workers' representatives to be a party to the formation
of a company.®®* The default position concerning amending an MOI is that only the board or
shareholders may propose such an amendment.®>® Section 16 (2) of the Companies Act®*® provides
an alternative arrangement concerning the proposals for amendments;®’ it suggests an MOI can
allow a trade union or worker representative to propose such an amendment.%5® However, the Act
does not allow workers to vote on such a proposal unless they are shareholders.®®® Tobie Wiese

suggests that this may be likely when a new venture like a subsidiary is being formed. °¢°

6.2.1.2. Enforcement and dispute resolution

Workers are interested in ensuring good governance to ensure the company's sustainability. It is
in the interests of workers to be concerned about the aforementioned, at least for job security
purposes. Section 20 (4)%6! empowers inter alia trade unions representing employees of a company

to initiate proceedings to restrain the company from doing anything inconsistent with the Act.®%2
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Further, section 162 (2) of the Companies Act allows workers or a trade union representing
employees to apply to have a director declared delinquent or placed on probation.®®® Trade unions
are also empowered to initiate a derivative action to recover for losses to the company.®®* For
example, the new derivative action will permit a registered trade union to apply to a court to compel
a company to institute an action to recover losses, obtain compensation for damages, or protect
other company legal interests.®®® These provisions enable employees to participate by effectively
granting workers locus standi to litigate and hold directors accountable if they abuse companies.
In the matter of Organisation Undoing Tax Abuse and another v Myeni and others [2020] 3 All
SA 578 (GP), one of the parties that sought to have a former South African Airways Chairperson
declared delinquent was a trade union. This Union was the South African Airways Pilot
Association ("SAAPA™).%%¢ The ability of unions to cause a director to be declared a delinquent
ensures that employees are at a vantage point whereby they can hold directors accountable, which
augments workers' voices. The ability of employees to ensure there are proper checks and balances
is further supplemented by the granting to employees in the category of persons who have whistle-

blower protection.®®’

6.2.1.3. Business rescue.

The provisions in the Companies Act®® regarding business rescue proceedings offer fundamental
changes to employee participation. Sections 129 and 131°%° provide that the business-rescue
procedure can be initiated through a board of directors' resolution or by a court order applied for
(and obtained) by an affected person.®”® The Act recognizes workers and trade unions as 'affected
persons'.®”* A union can access a company's financial statements to initiate a rescue process.®’?

Moreso, workers, may apply to a court to set aside a board resolution beginning business rescue
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proceedings, on the grounds, inter alia, that the company is not financially distressed.®”® Workers
are also recognized as preferred unsecured creditors of the company for any arrears of wages
before business rescue proceedings.®”* The business rescue provisions of the Act thus provide a
measure of job security and acknowledge the stakeholder interest of workers to be informed and

to participate in the formulation of the business rescue plan.®”

6.2.1.4. Worker participation as Shareholders.

The Companies Act allows workers to participate in the company as shareholders.®’® It achieves
this by allowing the issue of shares without shareholder approval.®”” Companies can grant financial
assistance to purchase their own shares and can create employee share schemes.®’8 The provisions
of the Companies Act,®”® which permit directors to issue shares without shareholder approval, are
pertinent because they facilitate worker participation and black economic empowerment
transactions.%®° The board may bypass recalcitrant shareholders because the shares may be issued
without shareholder approval.®® Therefore, it is a potentially powerful tool in the hands of the
board to enhance worker participation.®®? It is submitted that the possibility of granting employees
a stake by issuing shares goes a long way in fostering worker participation. In that way, the
company becomes a shared resource, and the employees become residual risk bearers like all other

shareholders.%83

6.2.1.5. Social Ethics Committee.

Section 72 (4) (a) of the Companies Act®* enables the Minister of Trade and Industry to prescribe
companies that should appoint a social and ethics committee (SEC). This is a statutory committee,
and notably, it is the most significant effort by the legislature in ensuring that companies address
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to deal with CSR issues.%®® The functions of the social and ethics committee involve monitoring
the company's activities. Therefore, one may say that the social ethics committee has an oversight
role. It pays attention to issues such as

(i) social and economic development.
(ii) good corporate citizenship.

(iii) the environment, health, and public safety, including the impact of the company’s activities
and its products and services.

(iv) consumer relationships, including the company’s advertising, public relations, and
compliance with consumer protection laws, as well as

(v) labour and employment.©8®

Therefore, the committee also ensures that issues that a company may ignore while chasing profits
are not forgotten. One may say that the SEC serves as the company's conscience, which ensures
that the company is aware of its outputs and impact on stakeholders.®%
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5.3. Conclusion.

The thesis demonstrated how employees are afforded access to participation in the company's
affairs through labour and company law initiatives, respectively. It has been demonstrated
that, notwithstanding the apparent measures through labour laws, gaps remain. labour laws'
efforts tended to be mechanical rules-based and adversarial, which does little in creating a
harmonious stakeholder relationship between employee and employer arising out of
voluntarism as opposed to compliance. Advancing the employees' interests at the corporate
governance level will help cover the regulatory gap by ensuring that companies treat their

employees fairly, even in instances where the law does not require them to do so.
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