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Chapter |

introduction

No judicial system can stand apart from the establishment of democracy in a
country.' The process of building democracy does not end with the election of
representative legislatures and councils at national and sub-national levels,
on the basis of a universal and unqualified adult franchise. At the very least,
the consolidation of representative democracy generally requires the reform —
or even transformation —of a range of state institutions, including the judiciary
as much as the burcaucratic structures of state administration and the coer-
cive structures (i. e. the defence forces, police and prison services). Propo-
nents of a more substantive conception of democracy argue for extending
citizen participation in a wide range of state and civil institutions, including
the judicial system.

This is true whether ‘democratisation’ entails decolonisation (as in Brit-
ain’s colonies in Africa between the late 19505 and the mid-1960s), armed lib-
eration (as in Mozambique in 1975 or Uganda ten years later), the dismantling
of 2 one-party state or the replacement of a military dictatorship (as in much of
Latin America in the 1980s). The relationships between the courts and the
state and civil society all change, albeit to varying extents.

The South African judiciary has undergone several important reforms as
part of the process of democratisation, Most obviously, the rewriting of the
Constitution and the adoption of a Bill of Rights was accompanied by the ap-
pointment of a Constitutional Court. The country’s existing higher courts have
been reformed through the appointment of many new judges, many of whom
would have been excluded in the past on grounds of race (and even, in prac-
tice, gender). Several types of dispute - including many industrial disputes,
under the new Labour Relations Act - have been removed from the courts to
new, less adversarial institutions. The courts of the former ‘independent’ ban-
tustans have been reintegrated into a unified court system. The Truth and Rec-
onciliation Commission has provided a mechanism for confronting some of
the injustices of the past.

But perhaps the most far-reaching change in terms of its potential, direct ef-
fect on the lives of ordinary members of the public is the appointment of lay
assessors to lower courts across the country, In mid-1994 the Department of



Justice initialed a programme of appointing lay assessors to sit with magis-
trates in magistrates’ courts. The programme was apparently motivated by a
perception that the judiciary lacked public legitimacy because of the over-
whelming predominance of white men among the magistrates and judges ap-
pointed in the apartheid era, The appointment of lay assessors who were more
representative of the population of South Africa would, it was reasoned, go
some way 10 restoring the legitimacy of the judiciary.

This lay assessor programme was conducted under enabling legislation
passed under the previous, National Party government in 1997, but which
had been used sparingly hitherto. The Minister of Justice in the African Na-
tional Congress-led government, Dullah Omar, promoted the appointment of
lay assessors as a central element in the reforms required to bring the courts
into line with the ‘new’, democratic South Africa. South Africa’s new Consti-
tution does not stipulate how citizens would be invelved in the courts, but
section 180 accommodates the nascent lay assessor system:

National legislation may provide for any matter concerning the admini-
stration of justice that is not dealt with in the Constitution, including . . .
(c) the participation of people other than judicial officers in court deci-
sions.

Between 1994 and 1996, the lay assessor systern was introduced nominally
throughout the country, although the actual use of lay assessors has been very
uneven.

The introduction of lay assessors represents a fundamental reform of the
country’s lower courts = and it is these lower courts which handle the over-
whelming majority of criminal trials in the country, Not only has the introduc-
tion of lay assessors been a mechanism for changing the racial composition of
the bench (with, put bluntly, the use of mostly black assessors alongside
mostly white magistrates), The use of lay assessors also serves to deprofession-
alise the courts, removing the monopoly over judicial authority which profes-
sional magistrates (and judges) have enjoyed since the abolition of juries in
1969, Magistrates can be autvoted on the determination of guilt (on the basis
of the facts of the case) by two assessors — although, in practice, very few mag-
istrates have chosen to sit with two assessors. Over a very short period of time
the power of judgment in district courts has shifted - at least potentially — from
predominantly white professional magistrates to predorminantly black lay as-
sessors. Furthermore, the reintroduction of lay participation in the courts can
be seen in terms of democratising this corner of the South African state. Itis no
exaggeration to sugpest that this reform opens the way for potentially the most

-re

profound institutional change to the country’s lower courts since Union in
1910.

In practice, the potential effects of this reform have been very limited be-
cause of resistance from magistrates and concern over the costs of using lay
assessors. Lay assessors have been introduced under legislation which gives
magistrates the discretionary powerto use assessors or not (except in very spe-
cific categories of case, where their use is compulsory). Although they can
choose to sit with two assessors, most magistrates prefer to sit with one or
none, Magistrates have also been able to influence the selection of assessors
and their allocation to cases, and to control the contributions that assessors
may make in court. Little effort has been made to empower assessors refative
to magistrates, The result is that assessors have assisted the courts, rather than
transformed them, The Department of Justice, for its part, has held back from
introducing legisiation that would make the use of assessors compulsory (in
part out of its concern with the cast thereof).

In 1995 the Law, Race and Gender Research Unit at the University of Cape
Town began to monitor and analyse the introduction and operation of lay as-
sessors in South Africa’s magistrates courts. Qur initial research focused on
the establishment of the lay assessor system in magisterial districts in greater
Cape Town and parts of the Northern Cape. In 1996 the Research Unit was
awarded a research grant by the Human Sciences Research Council (HSRC) as
part of the HSRC’s programme on the Consolidation of Democracy (itself part
of the HSRC priority theme of ‘Democratising State and Society’). The award
was to fund a nationwide survey on lay assessors under the project title ‘Att-
itudes to the Reform of the Judiciary’. We envisaged using structured ques-
tionnaires with purposive samples of 200 lay asscssors, 200 mernbers of the
public and 40 magistrates, prosecutors and lawyers, in four provinces.

In September 1996, we piloted structured questionnaires among magis-
trates (in Mpumalanga) and lay assessors {in Pretoria (Gauteng) and Wynberg
{(Western Cape)). It soon became clear that the use of a structured question-
naire alone would not be the most effective way of collecting much of the in-
formation we sought. Magistrates and assessors often wanted to give long
answers to our questions, and led the discussion in unanticipated directions.
These detailed and frequently unpredictable answers provided us with much
more and richer information than the terse responses to a more structured
questionnaire (although, of course, it made the processes of collating and in-
terpreting responses immeasurably more difficult). In light of this experience,
we decided to reduce the use of a structured questionnaire. For magistrates
and assessors we would use instead a combination of a shorter structured



questionnaire and a longer free intervicw. Members of the public would be
surveyed using a short structured questionnaire only. The experience of pilot-
ing led us also to rephrase some of our questions.

Between November 1996 and February 1997 we conducted the survey,
maostly in four provinces (the Western Cape, Northern Cape, Gauteng, and
Mpumalanga). The revised questionnaires were administered to over 700
members of the public, over 200 assessors and about 50 magistrates. Most of
the assessors and magistrates were also interviewed freely. Additional infor-
mation was collected from other magistrates and assessors,

Owr research was focused on district courts. In South Africa, magistrates’
courts are divided between regional courts and district courts. The former
have jurisdiction over more serious offences, but there are many more of the
latter, and they deal with a much higher proportion of the total crirminal
caseload (as we shall see in Chapter 2}, Lay assessors have been used in both
types of court since 1991-92. In the regional courts, magistrates are required
to sit with two assessors in murder cases; these assessors may be either expert
or lay. In other cases in the regional courts, and in all cases in the district
courts, magistrates have had the discretion as to whether to sit with an asses-
sor, two assessors or none at all. Our research has focused on district courts
because it is in these courts that assessors have been used most, and since
1994 the policy of the Department of Justice has focused on them. In many in-
stances, our commentary on the use of lay assessors in district courts is appro-
priate (o their use in the regional couns also.

This report provides an analysis of the findings of this survey which was
funded by the HSRC, We also pravide considerable background information.
This report thus represents an interim report on our overall research project.

The report opens with two chapters setting out the background to the use of
lay assessors today. In Chapter 2 we set out the historical background to the
lay assessor programme. We trace the decline of lay participation in South Af-
rica’s courts up to 1969, when the jury system was finally abolished and the
higher and lower courts entirely professionalised. The issue of lay participa-
tion was only revived in 1990-91, at a time when the judicial systermn was per-
ceived as suffering a ‘legitimacy crisis’ in the sense of being regarded as
illegitimate by black South Africans. This perceived legitimacy crisis was at-
tributed to the predominance of white South Africans among magistrates. The
use of lay assessors was seen primarily as a way of bringing black South Afri-
cans onto the bench, and thereby enhancing the courts’ legitimacy. But, we
proceed to report, recent analyses of data on public opinions suggest that pub-
lic perceptions of the courts are altogether more complex than the crude no-

tic.m of a ‘legitimacy crisis’ suggests. The notion of a legitimacy crisis
Mmisconstrued the complexity of the challenges facing South Africa’s courts.
Chapter 2 concludes with an analysis of lay participation in courts clsewhere
inthe world, and a review of the arguments made in favour of lay participation
in which we emphasise the democratic arguments that can be made for citi-
zen participation. |

Chapter 3 provides a chronology of the introduction and operation of lay
assessors ~ initially, and in very few courts, under the National Party govern-
ment between 1992 and 1994, and from 1994 as part of a co-ordinated and
more coherent programme under the new African National Congress govern-
ment. We examine the pilot project implemented in the Cape Town magis-
trates’ court between in late 1994 and early 1995, and the rapid extension into
other parts of the country during 1995. This chapter provides a summary of
the patchy data available on the current, uneven usage of lay assessors across
South Africa (which will be documented more fully in further research). It
concludes with a discussion of public knowledge of lay assessors (as found in
our survey), of reported cases concerning lay assessors, and of the Magis-
trates’ Courts Amendment Bill introduced in 1998 to revise the regulation of
the lay assessor system.

Chapters 4 to 6 present the bulk of our findings from the HSRC-funded sur-
vey, Qhapter 4 provides an analysis of magistrates’ views on lay assessors. We
examine magistrates’ use of assessors, the practical problems they report, and
Fhmr assessment of the value of having lay assessors in court. Magistrares: are
in general, opposed to the use of lay assessors, and are strongly opposed tc‘n
ceding to assessors the power to outvote magistrates. Magistrates identify a
range of practical problems they have experienced. Some magistrates, how-
ever, evaluate assessors positively, and have identified solutions to many of
the practical problems they and others have experienced. Such positive as-

- sessments are especially common among magistrates who have used asses.

sors extensively.
In Chapter 5 we turn to the experiences and views of lay assessors them-

- selves. We examine the profile of assessors countrywide, detail the methods
. of recruitment, training and preparation, and set out the key aspects of their
. €Xperiences in court. The chapter concludes with a discussion of assessors’
¢ grievances. Unsurprisingly, assessors value highly their contributions 1o
* Court. Many are very critical of magistrates, especially with regard to magis-
. trates” understanding of the ‘community’. But, at the same time, we found a re-
. markably high level of deference to and respect for magistrates among lay
. AsESSOrs.



in Chapter 6 we provide a detailed comparison of the atlitudes of mag_.;is—
trates, assessors and members of the public on a range of issues concerning
the courts, the law, justice, magistrates, police and assessors. Qur findings un-
derscore the complexity of public perceptions of the courts. The pattern of re-
sponses varies depending on the question. We suggest thatllay assessors and
magistrates do bring different views to the bench on some issues, in part be-
cause they are lay people and in part because South Afrl_cr:_ms’ _attltudes vary by
race (and, no doubt, by class and gender also). The participation of lay people
in the courts is also likely to improve public confidence in‘the courts.

Chapter 7 sets out some conclusions and recommendations. These cover
the purposes of having lay assessors in the courts, the _regulatlon apd adrmini-
stration of the lay assessor system, education and training, questions of law
that arise from the introduction of lay assessors, the relationships betwieen
magistrates and assessors, and the need for continuing research and monitor-
ing.
gC‘)ur research on the introduction and operation of lay assessors has been
complicated by the absence of any baseline study of South Africa’s lgwer
courts. Besides occasional newspaper reports, very little has been written
aboutthe actual operation of magistrates’ courts. The higher courts have been
subjected to a series of scholarly studies (including Corder, 1984; I-_orfsyth,
1985 Ellman, 1992; and Lobban, 1996 - as well as numerous articles in jour-
nals), but the lower courts have been neglected. It is revealing that even the
debate on reintroducting lay participation in the judicial system in 199_0-92
{discussed in Chapter 2 below) was focused almost exclusively on the higher
courts. We believe that our research shows that it is imperative that rese;?rc.lh
be conducted on the administration of justice in the lower courts, Most crimi-
nal cases are dealt with in the magistrates’ courts, yet few are ever‘reviewed by
higher courts or publicised in any other way, By and large, magistrates func-
tion outside of any public scrutiny. In addition, for a system of lay as5ess0rs to
succeed in deprofessionalising and democratising the courts, magistrates
must not be allowed to dominate assessors, The introduction of lay assessors

also raises new issues which were previously either not relevant or were hid- &
den from view. We discuss further the implications of this for research and |

monitoring in Chapter 7. We hope that, in the period until new and broader
research is done, our study will contribute to an understanding not only of the

lay assessor programme in particular, but also of the operation of magistrates’

courts more broadly. ' _
One reason why so little research is done in the lower coyrts is that suqh re-
search is difficult. The available documentation is limited: unlike the higher

courts, evidence is transcribed in only a small propartion of cases. Magistrates
are often reticent about discussing their cases publicly. Furthermore, as we
found, magistrates (and lay assessors) take many things for granted — yet these
are often the things that researchers find most interesting or consider most im-
portant. In our interviews with magistrates and assessors we have many quot-
able accounts of exceptional incidents, or the things that magistrates and
assessors feel deserve comment. But we have relatively few quotable ac-
counts on issues that seem banal to the interviewees. These issues often be-
came clearest not in the recorded interviews, but in the general conversation
that we had with magistrates and assessors over long periods of time. One
consequence of this was that we found that we had formulated strong impres-
sions of the roles of and relationships between assessors and magistrates, but
lacked clear evidence that we could cite in suppoit of our understandings. To
take just one example, we are confident that magistrates who have worked ex-
tensively with assessors generally have a much more positive evaluation of as-
sessors than magistrates with limited experience, We are also confident of the
explanation for this: that these magistrates work with assessors who accumu-
late experience, and it is experienced assessors who (for a variety of reasons)
magistrates value most highly. But we cannot provide many quotations from
our recorded interviews which support unambivalently these conclusions.

In the course of our research our overall impression of the value and im-
portance of lay assessors has varied. In general, when we have interviewed
experienced assessors or weaker magistrates, we have become much more
enthusiastic about the system, When we interviewed inexperienced or poor
assessors, or very able magistrates, our enthusiasm for assessors waned. Look-
ing back on our research we judge that there are good and bad assessors, just
as there are good and bad magistrates. Some critics of lay participation point
to bad assessors and use them to justify the rejection of lay participation in
general. This is, in our view, very problematic. Criticisms of individual asses-
s0rs need to be distinguished from criticisms of systems of lay participation in
general. Problems that can be salved through administrative or regulatory re-
form need to be distinglished from those than cannot. The rejection of lay
participation because there are some bad assessors is no more persuasive than
the rejection of the system of professional magistrates in general simply be-
cause there are some bad magistrates.

Ultimately, however, much of the value of lay assessors depends on nor-
mative judgments that cannot be resolved easily through argument. Should
South Africa’s lower courts be presided over by professional magistrates exer-
cising discretion on the basis of legal training? Or should lay people partici-



pate in decision-making, interpreting the evidence put befu.re the court
through the prism of lay beliefs about justice? In the legal profe:s-suqn, anccli Pirr;
haps among South African elites in general, lay participation is viewed wi

great scepticism, The cartoon reproduced at the front of this report cgp;ur:—::s
this view, with the scales of justice being tipped off l‘:JaIarllce by a suspicious-
looking ‘lay assessor’. We dissent from this conservative view. We‘sgspelgtthe'lt
the legal system comprises some institutions in wf'uch' legal profe:asmr:na |sn\':\;s
most appropriate, and others where lay participation is more appropriate. We

are sure that there are many cases in the lower counts for which a mixed -

bench, comprising a professional magistrate and lay assessors, is appropriate.

Chapter 2

The historical background to the
introduction of lay assessors in the
lower courts

The history of the criminal court system in South Africa is an extraordinarily
complex one. Along with many other colonies in- Africa, South Africa had
{and retains) a dualistic legal system, comprising common and customary
law: the former intended primarily for white and urban black people, the latter
for rural African people. For a long time, lay participation was provided
through juries, in courts applying the common law, and through chiefs and
headmen who played the primary role in applying customary law. During the
twentieth century, however, the state whittled away the jury system, abolish-
ing it altogether in 1969. At the same time, social change meant that custom-
ary law declined in importance, South Africa’s criminal court system was not
only entirely professionalised (i. e. lacked any significant lay participation),
but was also heavily racialised and gendered, in that the judiciary and magis-
tracy were dominated by white men, From 1990, the government and legal
profession began to worry about the legitimacy of the criminal court system,
concerned that the unrepresentative racial composition of the judiciary and
magistracy undermined popular confidence in the courts. In order to deal
with this, in 1997 the National Party government provided for the appoint-
ment of lay assessors 1o the lower courts,

. South Africa’s dualistic judicial system

Throughout the twentigth century South Africa has had two kinds of legal sys-

' tem: one for those South Africans categorised as ‘native’, ‘Bantu’ or ‘Black’,

andthe other applicable to everyone. This dualism —~typical of colonial Africa

k. (Mamdani, 1996) - had its origing in the ways in which the colonial and Boer

authorities established legal systems in the territories they colonised or occu-
pied in the nineteenth century. One option was to impose the colonial or Boer
legal systems they brought with them. In the British Cape Colony, this ap-

proach was motivated in part by a concern to ‘civilise’ conquered peoples,



with the prospect of assimilation of newly-civilised ‘natives” into full colonial
citizenship. [n the Boer republic of the Orange Free State, there was no such
prospect of assimilation: the ‘native’ population was entlrelyland unamb!gu.-
ously subordinate. The motivation here seems to have been, simply, to ensure
unfettered Boer authority. The alternative option —dtlavclopcd in Zululanfﬂ and
Natal {by Theophilus Shepstone) and in the Transkei, and later adopted in the
Transvaal — was 1o sanction a system of ‘customary’ law and/or courts separate
from the colonial legal system. This second option was chosen in areas where
the colonisers were administratively weak, and unable to impose a smgle le-
gal system, But, over time, it came to be seen as having political benefits; as
the administrative capacity of the colonisers grew, th‘e customary law or court
system was maintained. Thus, when the new Union of South Africa was
formed in 1910, African people in some areas were subjectto the same law as
white citizens, but in other areas were subject to a separate legal system.
Uniformity was established across the Union in 1927, under the Native
Adrministration Act (Act 38 of 1927). The Act adopted from the Transkei a for-
mula for the recognition of customary law, and from Ne'ltal a formula for the
organisation of customary courts in relation to the colonial legal system (Ben-
nett, 1991: 61-2, 115), ‘Native’ chiefs and headmen would be authorised to
run courts. Appeals in civil cases — and more serious cases — would be heard
by courts presided over by ‘native commissioners’ appointed by tf_le _Unlofn
government’s Department of Native Affairs. Appeals from the commissioner’s
courts would be heard by a specialist court of appeal. From 1957, th._e com-
missioners’ courts were also empowered to hear prosecutions for criminal of-

fences committed by African people, and came to assume sole responsibility

for the prosecution of minor cases (especially infringements of the pass laws).

This system, under the authority of the Department of h:lative Affairs, ex- :f ;
isted alongside the primary legal system under the authority of the Depant- :

ment of Justice. The latter system comprised higher and Iow:er courts. The
higher courts consisted of the Supreme Court system, broadly inherited from

the pre-Union colanies and republics, which was c'ii\‘figied between an over- 3
arching Appelate Division and various Provincial Divisions. Tlhellower courts 4
comnprised the Magistrates’ Courts, organised by magisterial district, and regu-
lated in terms of the 1917 and 1944 Magistrates’ Court Acts. In 1952, etegional :
magistrates’ courts were created with broader powers of criminal punishment 3
than the existing district courts, and with jurisdiction over a number of dis-

tricts (Hahlo and Kahn, 1960; 270).

The jurisdiction of chiefs’ and headmen's courts was limited to civil cases
including African plaintiffs and defendants and involving matters governed by :
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custornary law, and very minor criminal cases involving African accused. Se-
rious criminal cases were excluded from their jurisdiction. In criminal cases,
these courts were not allowed to impose punishments of imprisonment, fines
of more than R40 {or two cattle or ten sheep or goats), or corporal punishment
lexcept to unmarried men below the age of thirty). The jurisdiction of chiefs’
courts was defined so vaguely that there was chronic dispute over whether a
case should be heard there or in the magistrates’ courts (Bennett, 1991: 64-5).

The criminal jurisdiction of district courts extends to all charges except
murder, rape and treason, but sentencing in the district courts is limited. In
1998, the limits are twelve months imprisonment and fines up to R20 000, Re-
gional courts were initially perrnitted to deal with all cases except murder and
treason, but since 1990 they have been permitted to hear murder cases. Sen-
tences in the regional courts are limited in 1998 to ten years' imprisonment or
a fine of up to R200 000 (Magistrates’ Courts Act, section 92 (1)). District and
regional courts could formerly also impose a sentence of whipping up w0 a
limit of seven strokes (Hoexter, 1983: 264), until whipping was declared un-
constitutional in 1995 (S v Williams 1995 (3) 5A 632 (CC)}, and the relevant
legislation was amended in 1997,

In addition, there has also been a long history of courts in African town-
ships and rural areas that were either unrecognised by the state, or tolerated
without official sanction (Bennett, 1997; Seekings, forthcoming).

This dualistic legal system involved, in practice, many points of interac-
tion. Appeals in the minor criminal cases heard in chiefs” and headmen’s
courts would be heard in the magistrates’ courts, not the commissioners’
courts. Commissioners’ courts could use their discretion in whether to apply
customary or common law. Many magistrates doubled up as commissioners
(and visa-versa, it seems). But, crucially, customary law was always subordi-
hate to cormmon law if there was any conflict between them; customary law
might be recognised as the sole source of law on some matters — such as fo-
bola—but this recognition was made under the common law, and could be re-

b tracted,

As if this legal system was not already complex enough, the devolution of
legal powers to the bantustans under grand apartheid added further complex-
ity. The Self-Governing Territories Constitution Act {Act 21 of 1971) provided

- for the (qualified) autonomy of judicial systems in the self-governing territo-

ries (i. e. homelands or bantustans). A schedule set out the matters on which
South African legislation would be inapplicable (unless the relevant legisla-
tion made specific provision for it}. These matters included control and ad-
ministration of the courts (Mitchley, 1992: 4-5). Transkei became



‘independent’ in 1975, followed by Bophuthatswana, Venda and Ciskei
(known collectively by their respective initials, i. e. as the ‘TBVC' states). By
about 1990 there were twenty regional magistrates in the supposediy inde-
pendent TBVC states (compared to 144 in the rest of South Africa) and 53 dis-
trict magistrates (compared to 821 elsewhere) (Dugard, 1992: 98, citing
Hansard, Questions and Replies, 27 Mar 1990, col. 723-4, and fn 9).

The separation out of the bantustan legal systerns makes it very difficult to
present data on the overall distribution of courts and their caseloads. The Ho-
exter Commission, for example, provided the following data on the distribu-
tion of criminal cases in 1980:

Table 2. I: Criminal caseload, by type of court, | 980

Coses %
Supreme Court 1549 0.1
Regional Courts 46 294 28
Commissioners' Courts 199 487 1.9
District Courts 1434 8g4 85.3

Source: Hoexter, 1983,

These figures almost certainly exclude ¢riminal cases heard in the separate,
bantustan courts - for which data is apparently unavailable. Nor is there any
data on the number of petty criminal cases heard in chiefs’ and headmen's
courts (and there is certainly none on cases heard in unrecognised courts).

What Table 2.1 does indicate, however, is the importance of district courts
in the criminal court systern. In this, more formal, part of the judicial system,
85 per cent of criminal cases were dealt with in the district courts, compared
to just 12 per centin commissioners’ courts, less than three per cent in the re-
gional courts and a mere 0.1 per centin the higher courts. Not all cases in the
District Courts involved trials, it should be noted: about half were disposed of
without evidence being led, maostly in terms of section 112 (1) {a) or (b) of the
Criminal Procedure Act (Act 51 of 1977) - i.. e. with a sentence imposed with-
out trial following a guilty plea (Hoexter, 1983: 279).

Since the early 1980s there have been further major institutional changes
in the South African court system, The first arose from the recommendations
of the Hoexter Commission (i. e. the Commission of Inquiry into the Structure
and Functioning of the Courts chaired by Mr justice G. G. Hoexter). This Com-
mission recommended in 1983, inter alia, that the commissioners’ courts (and
other, related ‘special’ courts for African people - but excluding the chiefs’
and headmen'’s courts) should be abolished. This was effected under the 1986
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Special Courts for Blacks Abolition Act (Act 34 of 1986). The powers and re-
sponsibilitics of the commissioners’ courts were transferred to the magistrates’
courts, and the legal system (outside of the bantustans) was brought under the
sole administrative control of the Department of |ustice, Chiefs’ and head-
men’s courts continue to operate,

Secondly, and following another of the Hoexter Commission’s recommen-
dations, provision was made to expedite the settlernent of minor civil cases,
Small Claims Courts were established under the Small Claims Court Act (Act
61 of 1984). In 1991, provision was made for low-cost and accessible facili-
ties for voluntary arbitration and mediation in civil cases, under the Shont
Process Courts and Mediation in Certain Civil Cases Act (Act 103 of 1991), In-
troducing this Bill into Parliament, the Minister of Justice (Kobie Coetzee) ex-
plicitly noted that the abolition of commissioners’ courts had left a vacuum,
and claimed that the new Bill provided for mediation according to, for exam-
ple, Xhosa ‘custom’ (Hansard, House of Assembly, col. 11 403-5, 3 June
1991).

Thirdly, the dismantling of the bantustans during South Africa’s democrati-
sation meant the reintegration of the bantustan courts into the South African
legal systern. The former bantustan justice departments were formally merged
with the ‘South African’ Department of Justice in October 1994, but the reinte-
gration of judicial institutions, as with other administrative institutions, has
proved a slow process. The Justice Laws Rationalisation Act (Act 18 of 1996)
provided for legislative uniformity regarding judicial matters throughout
South Africa. Even now, in 1998, the jurisdiction of the various courts does not
correspond to the new South African provincial boundaries. In 1995 Hoexter
was appointed to chair another commission of inquiry into the courts — the
Commission of Inquiry into the Rationalisation of the Provincial and Local Di-
visions of the Supreme Court (appointed through the Government Gazette 16
336, 31 March 1995), The Commission reported in 1997, although its reports
were only published in 1998.

This second Hoexter Commission also examined the structure of the court
system. An official vision of future institutional structure was previewed by
Minister of Justice Omar in June 1996. Following the provisions of the newly-
passed Constitution, Omar envisaged a fully-integrated hierarchy of courts,
extending from the Constitutional Court and an appeal court at the national
level, through provincially-based High Courts, to Regional Courts, District
Courts and, below them, Community Counts (Hansard, 13 june 1996}, The
second Hoexter Commission also reaffirmed the recommendation of the first



Hoexter Commission that family courts be established in the magistrates’
courts to take over divorce settlements from the High Courts,

The status of the more than 1 500 traditional courts, presided over by
chiefs and headren, remains unclear. Customary (or indigenous) law is pro-
tected by the new Constitution (section 211) and continues to be practiced.
The South African Law Commission, charged with investigating and propos-
ing legal reforms, appointed a committee to look at ‘the harmonisation of in-
digenous and common law’.

South Africa’s judicial institutions remain complex and in a state of flux.
For the firsttime in decades, however, the Department of Justice has been able
to provide data on the distribution of cases heard at the various levels across
the whole of South Africa. This is presented in Table 2.2.

Table 2. 2: Caseload in the judicial system, 1995/96

High courts: Appelate, provindal and local divisions
I 919 criminal cases entered
863 civil appeals heard
| 279 appeals heard in criminal cases from regional courts
| 391 appeals heard in criminal cases from district courts
34 488 cases examined on review
Regional courts
59 145 cases antarsd
52 507 cases heard
District courts
2 680 |50 criminal cases entered, of which:
2208 809 entered with an admission of guilt
] 408 288 civil cases entered
Smoll cloims courts
27 6%0 trials

Source: Department of Justice, Annual Report 1995-96 (RP 58/1997),

Table 2.2 indicates that the district courts continue to deal with the lion’s share
of criminal and civil cases. The proportion of cases heard in the regional
courts and High Courts, including even cases taken to the High Courts on ap-
peal or review, deal with a tiny proportion of the total caseload. Again, there is
no official data on the caseload of courts presided aver by chiefs and head-
men.

The distribution of cases is reflected in the distribution of judicial officers.
Of atotal of 1 738 judicial officers in the higher courts and magistrates’ courts,
157 serve in the Supreme Court of Appeal and High Courts, these 157 com-

prising the Chicf Justice, nine judge-presidents, four deputy-judge-presidents
. and 143 judges), 194 serve as magistrates in the regional courts, and 1 387 a;
3 magistrates in the district courts (data from Department of justice, Annual Re-
port 1995-96, pp. 12, 152-6).

. Asisno doubt clear from the above account, it is difficult to piece together
into a_unified picture the diverse fragments of South Africa’s legal system.
Th:ere 15 a vastscholarship on the law, but relatively litthe on the administration
b ofjustice, especially in the lower courts. The early history of the courts is well
‘ described in a volume by Sachs (based on his doctoral thesis), and Chanock
and Bennett have written about the development of the custornary law sys-
tem. Informal justice in unrecognised courts is the subject of a growing litera-
ture. But the lower courts have been largely neglected in research. This has
made the task of examining contemporary reforms of the magistrates’ courts
all the more difficult.

Lay participation in the judicial system

MOSF judicial systems around the world are characterised by lay participation
albeit to greatly varying degrees. In Britain, for exarmple, most cases in the
!oner courts are presided over by lay magistrates (justices of the peace), whilst
juries are used in many higher court trials. In the United States of America ju-
ries are used in higher court trials — as we are well aware from the televised re-
ports of real-life trials such as of O. J. Simpson as well as from drama series
such as L. A, Law = whilst there remain systems of lay judges presiding over
lower courts in some paits of the country. In most of continental Europe, lay
assessors sit alongside professional magistrates in a wide range of cases.
Juries were introduced into some British colonies, including in West Africa
and India. Kahn reports that the problems experienced with the jury system in
West‘ Africa dissuaded the British from introducing it elsewhere in Africa (ex-
ceptin settler colonies, where juries became an established part of the judicial
system). In [ndia, juries were abolished after 1958, reportedly because bribery
was rife. Kahn reports that there is no lay participation in courts in most of
Southern Africa (Kahn 1991: 675-6). Kahn — himself a strident critic of the jury
- system, and it seems of lay participation in courts in general — overlooks two
b facts. First, that colonial rule was, almost by definition, never demacratic: the
~ Teservation of key judicial decision-making to appointed colonial officiezls is
!wardly surprising. Secondly, provision was in fact made for lay participation —
~ in the subordinate institutions of ‘customary’ law. Kahn is also mistaken on
some points. For example, he asserts that post-colonial governments have not



increased, and some have in fact reduced, the scope for lay participation in
the judicial system. In fact, as we shall see below, some post-colonial govern-
ments have increased lay participation in the lower courts (examples include
Tanzania and Mozambigue).

South Africa thus resembled colonial contexts rather than the democratic
industrialised societies in that there was no lay participation at all in the for-
mal judicial system during the 1970s and 1980s. But this had not always been
the case. In the nineteenth century justices of the peace (and sometimes
clected veldcornetten) administered the law in many frontier areas. More im-
portantly, juries were used in the higher courts up until 1969. Although South
Africa’s courts were always much more professionalised than their European
or North American counterparts, complete professionalisation was limited to
the 19705 and 19805, The involvement of chiefs, headmen and elders in sanc-
tioned chicfs’ courts might be considered a form of lay participation, but their
significance was greatly reduced by both their subordination to district and
commissioner’s courts and their restriction to parts of the reserves or bantus-
tans.

The use of justices of the peace in South Africa originated in rural areas be-
yond the reach of resident magistrates, as the colonial frontier was being
pushed further inland. J.P.s exercised judiciat and police functions. As the sys-
temn of magistrates was extended, so the roles played by justices of the peace
declined. By the time of Union (in 1910), they had very limited powers: to ar-
rest without warrants and to issue search and arrest warrants, and to serve as
commissioners of oaths (Sachs, 1973; 51; Hahlo and Kahn, 1960: 281), ‘5p-
ccial’ justices of the peace had somewhat greater powers, but the number of
these special justices declined as the Department of Justice sought to convert
them into magistrates; by 1956, only two full-time and ten part-time special
justices of the peace remained (Hahlo and Kahn, 1960: 275). Inthe 1990s leg-

islation still exists governing justices of the peace,” but their powers are mea-
gre and essentially administrative; they play no role in the judicial system.

The jury system provided a far more important avenue for lay participa-
tion, The South African jury system had its origins in the jury systems used in
the four provinces priorto Union in 1910. Juries were first introduced in crimi-
nal and some civil cases in the Supreme Court of the Cape Colony in the
18205, In mid-century, juries were adopted in Natal, the Orange Free State
and Transvaal. In each of these four cases, jurors had to be male and satisfy a
property gualification, but there was initially no formal racial restriction (al-
though it would be surprising if any black person was ever selected to a jury in
either Boer republic). Later jurors were required to be able to read and write,

By 1910 jurors in the Orange Free State and Transvaal were restricted formally
to_whilr:, people, and in Natal there was a de facto colour bar. But racially-
ITIHXEd juries had satin courtin the Cape (see Sachs 1973: 60).In 1917 the pro-
wr?cial qualifications were standarised under the Criminal Procedures and
Evidence Act. furors in the new Union of South Africa had to be registered par-
liamentary voters, which extended the existing provincial differences (since
the black elite in the Cape Province did satisfy the requirernents both to vote
andto serve on juries). Jurors had to be able to read and write in one or other of
the official languages (English and Airikaans), and there remained a property
orincome qualification (Kahn, 1991: 679-687; 1992a: 87-96). In 1| 930, white
women were enfranchised, but were not permitted to serve on juries with
men; although an all-female jury was possible, none was ever appointed. In
1954 a strict colour bar was established countrywide for the first time; hen;:e-
fprth' no black South Africans could serve on juries. Wealth and income quali-
fications were abolished in 1955. By the 1960s it was estimated that only 2 per
cent of the population was eligible for jury service (Kahn, 1992a: 101-2).
~ Throughout the period since Union there was a steady decline in the use of
Juries. In 1914, fearful that trial by jury in labour disputes would result in judg-
ments that were disadvantageous to it, the government established a special
cnmmal court to try particular ‘political’ offences without a jury. In 1926 trial
byjpry was abolished in civil cases. From 1935, the accused or the Minister of
Justice could object to the use of a jury; in such a situation, the judge would
have to appoint assessors 1o sit alongside the judge for certain categories of of-
fence (including murder and rape). The powers of the Minister were steadily
expanded, especially after 1948, From 1954, trials would be heard by a jury
only if the accused opted for this (and if the Minister of Justice chose not to or-
derptherwise)* In the 1940s, juries were used in about one in six criminal tri-
als in the Suprerme Court; by the early 1960s they were used in fewer than
three per cent of such trials, and by the tate 1960s in less than one per cent
2};;25, ;ﬁ?)z‘a: 104). Pres:".un't: for the abolition of the jury grew during the
5. The jury was eventually abolished iti i
i The of)1,969). y under the 1969 Abolition of Juries
As the jury was used less and less, so assessors were used more — although
the proportion of cases where judges sat alone seems to have risen steadily.
The assessors were not ordinary lay people, however, but ‘experts’, most of
whom were drawn from the ranks of former rmagtstrates and judges, The small
number of non-lawyers appointed as assessors were mostly accountants, doc-

tors and engineers, Smit and lsakow, in their study of Cape Town in 1984,

found that every single one of the expert assessors used had legal qualifica-



tions (Smit and Isakow, 1985; 222}, Three years after the jury was abolished,
in 1972, the prominent liberal academic John Dugard called for the use of lay
assessors in the higher courts (Dugard, 1972: 57), but this did not lead to any
public debate.

In whittling away the jury system, government ministers invoked images of
jury injustice, including especially racially prejudiced injustice by white ju-
ries against black accused. Is there any evidence that such injustice was wide-
spread, or that it was the reason for reducing the use of juries? No systematic
research has been conducted on the performance of juries in South Africa,
and so ‘one must rely on the views of judges, ministers of state and practicing
lawyers, and on anecdotal material’ (Kahn, 1992a: 105). Praise is rare in such
accounts, and criticism rife. Unsurprisingly, the criticism is generally phrased
in terms of arguments about the injustice of jury verdicts. Jurors were alleged
1o acquit far too readily, especially in inter-racial cases where the accused was
white. As Kahn discusses at length, allegations of the injustice of juries
abounded both before and after Unien (Kahn, 1991: 685; 1992a: 88, 97-8,
105-110; see also Sachs, 1973: 60-62). Dugard accepted that the jury system
was flawed by the racial prejudices of white South Africans, but felt that an in-
sistence of strict educational qualifications would ensure that the right kind of
‘objective’ and unprejudiced citizens served as lay assessors (1972: 58).

No doubt white juries were often racially prejudiced - just as some white
magistrates and judges were, of course. But one can only wonder how far the
discouse of jury injustice was used to legitimate actions taken for other rea-
sons. Sachs suggests that the main reason for the eventual abolition of juries
appears to have been the inconvenience rather than the injustice that they
caused (1973: 233), and Dugard wrote that he was ‘not convinced that law-
yers are less subject to typical South African racial prejudices than other edu-
cated members of our society’ (1972: 56). There is, indeed, much anecdotal
evidence that judges have long been sensitive to the dominant attitudes
among white South Africans, and that magistrates have been even 'less likely
to fly in the face of white public opinion’ (see Sachs, 1973: chapter 5). The
Minister of Justice, Dullah Omar, said shortly after his appointment that ‘it is at
the Magistrates’ Court level that the greatest abuses occurred’, and it was at
this level where ‘90 per cent of South Africa’s peopie made contact with the
system of justice’ (Hansard, 26 Aug 1994, col. 2 057),

We might speculate that legal professionals simply sought fuller profes-
sional control over the administration of justice. As Dugard noted in 1972:

Many lawyers in our society will contend that there is dothing undesir-
able about leaving the administration of justice entirely to judges, mag-

istrates and legally skilled |i. e. norlay| assessors. They contend that this
is a field which should be left to tegal experts as the average White South
African is so racially prejudiced and susceptible 1o external influences

that lay participation would destroy our high standard of justice. (1972:
56)

Some arguments made against juries were clearly spurious. For example,
some Members of Parliament pointed out that trial by jury was hardly ‘trial by
one's peers’ given that (by this time) only white men could qualify; none of
these critics, however, proposed removing the gender or racial restrictions on
eligibility (Kahn, 1992a: 102). The bottom line of the argument against juries
was that lay people, being untrained and prone to prejudice, could not be re-
lied on to administer justice according to the law. In addition, one cannot but
wander how far the government was motivated by a desire to extend and pro-
tect its powers (this interpretation is lent credence by the government’s argu-
ments against juries in political and civil cases early in the century).

Even in the early twentieth century the jury system was used only in the
higher courts. After the systern of residential magistrates was put in place
across the whole country, there was no lay participation in the lower courts,
Nor, for many years, was there any apparent debate about the merits and pos-
sible forms of lay participation in the lower courts. It was only in the mid-
1980s, amidst widespread protest against the apartheid state, that the issue
arose. In 1991, the participation in the lower courts of lay people as assessors
was made possible under an amendment to the Magistrates’ Courts Act.®

The 1991 amendment allows magistrates to appoint lay people as asses-
sors. Regional court magistrates are required to appoint two assessors in cases
involving murder charges, with the discretion as to whether to appoint expert
or lay assessors. The power to appoint lay people does not extend to the civil
courts, where magistrates remain restricted to expert assessors. Nor is any pro-
vision made for lay participation in the bigher courts.

The motivation for re-introducing lay participation into the courts in the
early 1990s lay not in any value being attached to such participation in itself,
but rather in the perceived need to transform the racial composition of the
bench to promote the legitimacy of the courts — with the use of lay black peo-
ple being the only way of changing to racial compasition of the bench fast. In-
troducing the Magistrates’ Courts Amendrment Bill in 1991, the then Deputy-
Minister of Justice (Danie Schutte of the National Party) explained the purpose
of the Bill as affording ‘communities greater involvement in the administra-
tion of justice as far as conviction as well as sentencing is concerned’. Asses-
sors would ‘assist’ the magistrate (on matters of fact, but not law), The



appointment of assessors on a ‘representative’ basis would foster identifica-
tion with the judicial system among all South Africans. Identification, it was
understood, would bring legitimacy.

The ‘legitimacy crisis’

The motivation for allowing lay assessors arose from the perception that the
courts were in a ‘legitimacy crisis’, i. e. that they did not enjoy popular legiti-
macy and that this was so important as to describe the court system as being in
crisis.

The perception that the courts suffered from a legitimacy crisis was cer-
tainly widespread at the end of the 1980s and especially in 1990-91. This
view was cxpressed in Parliament, at legal conferences and in law journals,
As Kahn testily writes:

Again and again we are told by spokesmen and spokeswomen of the Af-
rican National Congress and certain other organisations with a large fol-
lowing of blacks, and also by white and black academics and
journalists, that in the eyes of blacks the legal system enjoys no legiti-
macy; indeed, it is feared, as it was imposed by whites in their own inter-
ests on the rest — the vast majority — of the peoples of the country. (Kahn,
1991: 672)

Kahn provides a list of many references — a list which would be much longer if
its ambit was extended to include 1991 (see also Ellman, 1995: fn, 1), With
cvery repetition, the assertion could be made yet more boldly. A study written
in 1992 proclaimed that: ‘The major hurdle to overcome on the road to a legal
system for a whole South Africa is the lack of legitimacythat the system is con-
fronted with’ (Rossouw, 1992: 2, emphasis in original),

The ‘legitimacy crisis’ of the courts was something which was treated as so
self-evident that evidence was barely needed. As Rossouw wrote in 1992;
‘That the South African legal system lacks legitimacy can hardly be doubted
and one need not undertake an empirical study as a jurist to ascertain this,
mere commaon sense should prove sufficient ' (p. 3). Insofar as ‘evidence’ was
provided, it came fram three sources. First, reference was widely made to an
assertion made by the HSRC in 1985;

The South African legal system is suspect among large parts of the popu-
lation because, on the one hand, the administration of justice is con-
trolled by whites and, on the other, because, as a reduit of various
economic, language and other factors, legal processes and administra-

tion as well as penal and litigation procedures have become inaccessi-
ble and incomprehensible to many. This legitimacey crisis in the legal
system will have to be resoived systematically through training, legal
aid, guidance and reform, since mistrust of a legal system is one of the
strongest incentives for revolution, (HSRC, 1985: 166-7)

The research on which this conclusion was based is not, however, provided.
Secondly, commentators pointed to the proliferation of ‘people’s courts’ in the
1980s; the existence of such alternative courts was interpreted as an indica-
tion of the lack of legitimacy of the formal justice system.” Thirdly, great im-
portance was attached to assertions that there was a legitimacy crisis made by
black leaders or people who might otherwise be assumed to serve as authen-
tic voices for black opinions. Most important of all, here, was the voice of Nel-
son Mandela. A speech made by Mandela in August 1990, to a meeting of the
National Association of Democratic Lawyers (NADEL), was widely cited. In
this speech Mandela reportedly said that the court system could not enjoy le-
gitimacy because its officers were drawn from the ranks of the privileged
white minority (although it must be recorded that on other occasions Mandela
expressed respect for South Africa’s legal institutions — see Ellman, 1995:
418). Some black lawyers and journalists expressed similar criticisms of the
legal system, claiming that ordinary black people shared their scepticism
(ibid.: 417-8).

After April 1994, the new Minister of Justice added his voice to the chorus
proclaiming a ‘legitimacy crisis’. Dullah Omar opened his first budget speech
with some comments on the illegitimacy of the ‘apartheid system of justice’
and “apartheid judiciacy’:

Throughout the apartheid years . . . the system of justice was perceived
differently by different sections of the people. Those who enjoyed the
franchise in South Africa and had access to the institutions of justice,
had no problem with the system at all. By and large, they have been sur-
prised at the criticism levelled at the system. In their perception, the sys-
tem of justice was fair, impartial and just. For the unfranchised majority
in our country, the perception as well as the reality was very different.
The system of justice for them was an instrument in the hands of succes-
sive White governments to enforce the laws made by Whites, in the
making of which Blacks had no say, laws which were often unjust,
which helped to dispossess Blacks of land, removed therm from areas
occupied by thern and forced them ta carry passes. These laws were re-
garded as laws which enforced repressive labour conditions, as well as

]



residenti and sport apartheid, and generally compelled victims to obey
the law. This is the historical perception of the majority of Blacks of the
justice system in South Africa. In their eyes our justice system did not
dispense justice. (Hansard, 26 Aug 1994, col. 2 055-8)

Omar continued to quote from a speech made by Mandela in 1962, in which
he denounced the courts for being bastions of white power: no African was
tried by kith and kin, but was instead subjected to an oppressive ‘aimosphere
of white domination’. His words were echoed in the speeches by other promi-
nent Members of Parliament from the African National Congress (including
Johnny de Lange, the chairperson of the Parliamentary Select Committee on
Justice, and Brigitte Mabandla, who later became a deputy-minister in the
government) (ibid.: col. 2 081-92).

Mot only was the ‘legitimacy crisis’ taken as axiomatic, but so too was the
solution treated as self-evident. To restore or promote legitimacy, the courts
would have to be made more representative of the whole population, As
Omar said, in his first 1994 speech: ‘Al the institutions and structures of jus-
tice need to become representative both in terms of race and gender’ (ibid. :
col. 2 059). And, again: ‘Perceptions will only change if, in reality, we do em-
bark on a process of transformation to make our courts representative, both in
terms of race and gender’ (ibid.: col. 2 062). De Lange concurred; Mabandla
called for affirmative action, and even quotas (ibid.: col, 2 082-3, 2 091-2),

This solution was based on two claims, The first, undeniably true in gen-
eral terms, was that the judiciary and magistracy were dominated by white
men. The second, and more questionable claim was that the racial composi-
tion of the bench was the key factor in determining public perceptions of the
COurts,

White men certainly predominated in the judiciary and magistracy. This
was not the result of statutory restrictions: there was never a statutory prohibi-
tion on the appointment of black (or female) South Africans as judges in the
higher courts, and the monopoly of judicial office by white (male) South Afri-
cans was thus de facto rather than de jure (Kahn, 1991: 673). Similarly, the
near monopoly of white men to appointment as magistrates was de facto
rather than de jure.

The first black judge to be appointed to the South African Supreme Court
was Ismail Mahomed $C, in August 1991 (although Hassan Mall had been ap-
pointed an acting judge in 1987). By February 1993 there was still only one
black judge, and only one woman, out of a total of 146 {(Hansard, Questions
and Replies, 24 March 1993, col. 815-8]. In 1982, of 635 magistrates, only
fourteen were women and only two were not white (both were Indian) (Hoex-

ter, 1983: 270). By 1990, therc were still only three coloured, ten Indian and
one African district magistrates, compared to 808 white district magistrates.
All 144 regional magistrates were white (Dugard, 1992: 98, citing Hansard,
Questions and Responses, 27 March 1990, col. 723-4, and fn. 9).

Table 2. 3 below shows the racial and gender composition of the magis-
tracy over the period since 1982, It shows a striking change in the racial pro-
file of the magistracy between 1992 and 1996, with the proportion of district
court magistrates who were black appearing to rise tenfold from three per cent
(28 out of 843) to 38 per cent (529 out of 1 387),

Table 2. 3: Racial and gender breakdown of the magistracy under the
jurisdiction of the Department of Justice in the Republic of South Africa

1982 | 1990 | 1992 1992 1992 | 1994 | 1996 1996 1994

dict dict rict total dlct rict tatal
White 633 952 815 171 986 858 171 1029
African 0 1 3 0 3 472 17 489
Coloured 4] ‘3 9 0 9 30 1 a1
Indian 2 10 16 0 16 27 5 32
Men 621 795 1122 183 1305
Women 14 229 265 11 276
Total 635 966 843 171 1014 1024| 1387 194 1584

Sources: (1} |982: Hoexter, 1983; (2) 1990: Dugard, 1992; (3) 1992: Hansard, Questions and
Replies, 21 Apr 1992, col. 799; (4) 1994; Departmenc of Justice, Annual Report, | 994/95: (5)
996: Department of Justice, Annual Repart [995/96.

There has indeed been a marked, and long overdue change in the COMpo-
sition of the magistracy, but Table 2.3 exaggerates the change through omit-
ting data for magistrates in the bantustans before 1996. Overlocking
bantustan-appointed magistrates is a common error. Kahn, for example,
writes ‘not long ago there was not one black magistrate’ (Kahn 1991: 673). In
fact, the first two black magistrates are said to have been appointed in the
1960s — in the Transkei (Sachs, 1973: 118), The figures in two paragraphs
above for the racial composition of the magistracy in 1982 and 1990 exclude
the TBVC states. By about 1990, nine of the 20 regional magistrates and al-
most all 48 out of 53) district magistrates in the TBVC states were African. In-
cluding the TBVC states would give the following aggregate data for
magistrates in 1990: nine out of 164 regional magistrates (or five per cent) and
52 out of 874 district magistrates (or six per cent} were black. (It is even un-
clear whether this data includes the non-independent bantustans such as



KwaZulu,) The apparently changing composition of the magistracy is thus in
part the result of the reintegration of the former bantustan courts, and in part
the result of new appointments. Without data on the racial breakdown of the
magistracy in the bantustans in 1992, it is impossible to gauge the precise im-
portance of each,

Since 1994 black people have certainly been promoted to senior positions
in the magistracy and judiciary. By the beginning of 1997, 22 black people
had been appointed as permanent judges. Black chief magistrates had been
appointed in Johannesburg, Port Elizabeth, Bloemfontein, Durban, Odi and
Bafokeng. A black regional court president had been appointed in Cape Town
{Department of Justice, Annual Report 1995/96, pp. 12-13).°

The composition of the judiciary and magistracy is deemed important not
in itself, however, but because of its supposed effects on public perceptions of
the courts. Curiously, two articles that report on empirical research into public
opinion sound warnings anout the whole illegitimacy thesis. Using a series of
opinion polls conducted in 1981, 1990 and 1993, Ellman argues that ‘South
Africans — and, in particular, black South Africans, the victims of apartheid -
did accord the legal system under apartheid a measure of legitimacy’ (1995:
412). Ellman’s analysis of the polls suggests deep ambiguity and complexity in
black people’s attitudes to the legal institutions.

Table 2. 4;: Confidence in the legal system, 1990

Urban Aftican % | Rural Africon % | Coloured % | Indian % White %
A grear deal 27 i3 13 32 18
Quite a lot a5 46 43 30 47
Mot very much 21 13 29 21 8
Mone at all 1 4 2 7 3
Don't know 5 5 I3 0 4
Totl kgl 101 100 100 100

Question: 'Plaase indicate . . . how much confidence you have in . . . the legal system?
Source: Ellman 1995: 426, using a 1990 poll conducted by Markinor, Figures have been
rounded off to the nearast integer; some columns do not add to 100 per cent because of
rounding off.

Ellman reports that the polls suggest an increase in public confidence in
the legal system between 1981 and 1990, followed by a decline thereafter,
Confidence levels at the 1990 peak are set out in Table 2. 4. As Ellman notes,

“even if the very high levels of confidence found in this poll {conducted in late
1990) reflect optimism following the release of Mandela and return of the
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ANC, they nonetheless indicate that views were not immutable. Confidence
in the legal system was consistently higher than confidence in either the po-
lice or parliament, indicating that respondents were able to distinguish be-
tween more and less legitimate institutions. The polls found much lower
levels of confidence in the legal system among coloured people than among
African people. Coloured people expressed higher levels of confidence in the
police than in the legal system, in direct contrast to African respondents (Ell-
man, 1995: 430-3). Of course, none of this suggests that the courts would not
have been held in higher esteern if they were staffed by officers more repre-
sentative of the entire South African population, or if they had a better record
for procedural and substantive justice.

These polls did not distinguish between attitudes to the lower and higher
courts, or between specific courts and the ‘legal system’ as a whole, Some dis-
aggregation is possible in a subsequent poll of public opinion conducted by
Gibson and Gouws. Gibson and Gouws use an almost identically worded
question to probe confidence in a range of institutions, including ‘local
courts’, ‘the legal system’ and ‘the constitutional court’. Some of their resuits
are presented in Tables 2.5 and 2.6 below. The African respondents in the sur-
vey express much less confidence in local courts than in the legal system —un-
like white, coloured and Indian respondents. Confidence in the legal system
as a whole among African respondents was about the same in 1996 as Ellman
reports for 1990 (and higher than Ellman reports for 1993). Among coloured,
Indian and white respondents, however, there was much less confidence in

- 1996 than there had been in 1990.

Table 2. 5. Confidence in local courts, 1996

African % Colovred % Indian % White %
A grear deal 8 5 & &
Quite a lot 35 33 P 37
Mot very much 3l 38 50 4)
Mone at afl 11 12 10 12
Mo opinion 3 13 7 4
Total 100 V] 95 100

Source: Gibson and Gouws, 1997: 183, Figures have been rounded off to the nearest integer:
some columns do not add to 100 per cent because of rounding off,




Table 2. 6. Confidence in the lagal system, 1996

Aftican % Coloured % Indian % White %
A great deal 27 9 8 7
Quite a lot 4| 26 k]| 28
Mot very much 23 40 48 A4
Mane at alt 3 I [ 19
Mo opinign 3 14 & 2
Total 100 100 99 100

Source: Gibson and Gouws, 1997: |B3. Figures have been rounded off to the nearest integer:
some columns do not add to |00 par cent because of rounding off.

Gibson and Gouws’ findings suggest that local courts should be separated
out fromthe legal system as a whole. Among African respondents, local courts
were viewed with barely more confidence than the police. But it remains un-
clear how to interpret this. Is public confidence related to the racial composi-
tion of the magistracy and judiciary? The predominance of white people
among judges and magistrates did not stop white respondents expressing a
marked lack of confidence in the legal system, nor black people expressing a
high level of confidence in it. Further research is required into the sources of
judicial legitimacy.

Inthe early 19903, however, there was little dissent from the notion that the
courts suffered a legitimacy crisis, and that the solution was to make them
more representative of the population as a whole. The question was, how
should this be done? Legal professionals anxiously argued against the reintro-
duction of a jury system. The most sustained such argument was written by the
eminent legal scholar Ellison Kahn, in a five-part essay in the South African
Law Journalin 1991-93. In his first two instalments, Kahn surveyed the use of
juries in South Africa up until their abolition in 1969. The following two instal-
ments examined some of the arguments made for and against the jury in Brit-

ain and America. The final instalment summed up his case, In Kahn's view, the -

courtroom is not the place for participatory democracy, but for legal rational-
ism (as Weber put it), The judge has expertise, in part through his experience
and in part his legal training (see Kahn, 1993: 325). He concludes with an em-
phatic statement of opposition to juries, invoking the support of a long list of
legal professionals (eminent judges, advocates, attornies and legal academ-
ics) (7bid.: 337). But Kahn's argument is less than convincing. He deals with
counter-arguments with counter-assertions, and ignores some of the lessons
he himself draws, For example, he refers to the controversial 1991 Pottle/Ran-
dle case in London, where the jury refused to convict accused who confessed

to their ‘crime’, but uses this as an argument against juries rather than an argu-
merdt for an appeal procedure in instances of jury nullification.

Kahn acknowledges (but belittles) the provisions introduced in South Af-
rica for the use of lay assessors in the lower courts (whereby lay assessors par-
ticipate on matters of fact):

The legislature has made only a small concession to participatory de-
maocracy. Those who believe that it takes a trained and experienced law-
yer to be a competent factfinder — and they have a strong case — will not
accept even this concession unless assessors are lawyers of that stature.
(ibid.: 325)

It is clear that Kahn belongs to a long tradition of legal professionals in South
Africa — as elsewhere — who have been opposed to lay participation in the ju-
dicial system,

Kahn's approach is typical of many opponents of lay participation: list the
shortcomings of one or other system of lay participation, and conclude that
lay participation must be rejected. The same approach applied to judges and
magistrates would, of course, find good reason to reject them as well. Writers
in this vein rarely distinguish between perceived shortcomings which can be
addressed, and those which cannot. Lay participation has a long history, and
one which cannot be so easily dismissed by its opponents,

Democracy and the judicial system

The suspicion if not outright hostility with which legal professionals and the
state have viewed lay participation in the judicial system is not confined to
South Africa. States have long been jealous of popular intrusion into the state’s
domain, whilst legal professionals have typically promoted an understanding
of the law as something to be applied in an ‘independent’ and ‘objective’ man-
ner. This is not the only way of viewing the law — as is evident in those many
judicial systems that provide for significant lay participation.

In classical Athens, which provided the foundations of western demo-
cratic thought and practice, democracy entailed citizens’ participation in
both law-making and in the application of the law, Aristotle defined citizen-

- ship in ademocracy as ‘the right to take part in deliberative and judicial office’

(Aristotle, The Politics, 1275b13-22). Besides serving in the Council of Five
Hundred and the nomothetai (that drafted and ratified laws) and the Assembly
{(which decided whether existing laws needed to be changed), Athenian citi-



zens served as jurors inthe Peopie’s Courts (and as magistrates in a wide range
of primarily administrative functions) (Hansen, 1991),

Support for the extension of democracy into the judicial system is, how-
ever, not confined to advocates of participatory democracy two and a half th-
ousand years ago. The demand for trial by a jury of one’s peers — rather than by
the King’s appointees — was central to social and political struggles over de-
mocracy in England, culminating in the victory of Parliament over the maonar-
chy and the establishment of civil rights in the late seventeenth and eighteenth
centuries. When democracy was revived in the late eighteenth century in the
form of representative democracy in revolutionary America, the participation
of citizens in the courts was again regarded as integral to democracy. The jury
system, inherited from England, was the centrepiece of citizen participation,
In America, in contrast to England, juries decided law as well as fact, and
could sitin civil as well as criminal cases. Lay participation was not limited to
the jury: lay judges presided in many parts of America, both in the higher and
lower courts.

Representative democracy was born as an alternative to tyranny, and citi-
zen participation in the courts was seen as an important way of limiting abso-
lutism and protecting democracy. Thomas Jefferson went so far as to
proclaim:

Were | called upon to decide, whether the people had best be omitted in
the legislative or judicial department, | would say it is better to leave
them out of the legislative. The execution of the laws is more important
than the making of them. (Quoted in Hans and Vidmar, 1986: 36).

More remarkably, direct citizen participation in the courts was supported also
by those Founding Fathers who were suspicious of direct popular participa-
tion in law-making - for example, Madison and Hamilton (ibid.: 36-7). it was
this breadth of support among the Founding Fathers that led to the guarantee
of the right to a jury trial being enshrined in the constitution through the sixth
and seventh amendments,

De Tocqueville, the great French political writer who studied American
dermocracy in the 1830s, was especially impressed by the jury systerm:

The jury system as it is understood in America appears to me to be as di-
rect an extreme a consequence of the sovereignty of the people as uni-
versal suffrage. (Quoted in Richert, 1983: 3).

The jury is pre-eminently a political institution; it must be regarded as
one form of the sovereignty of the people. . .. The jury is that portion of

the nation to which the execution of the laws is intrusted [sic|, as the
houses of parliament constitute that part of the nation which makes the
law. (Quoted in Hans and Vidmar, 1986: 248},

In England, the jury was defended on democratic grounds by the great eight-
eenth century jurist, Sir William Blackstone — and has continued to be so de-
fended by late twentieth century jurists such as Lords Devlin and Denning. In
Blackstone's view, ‘trial by jury ever has been, and I trust ever will be, looked
upon as the glory of the English law. . . . [1]tis the most transcendent privilege
which any subject can enjoy, or wish for, that he cannot be affected either in
his property, his liberty, or his person, but by the unanimous consent of twelve
of his neighbours and equals. * Devlin saw the jury as a defence against tyr-
anny, and Denning described it as ‘the bulwark of our liberties’ (see Kahn,
1992h: 307-9).

The jury continues to exist in America and Britain. In 1976, Richert reports,
592 000 petit jurors were selected to serve in the federal courts, and a further
176 000 served as grand jurors in the U. S, district courts (Richert, 1983: 8). Ju-
ries decide only about 8 per cent of criminal cases; the rest are resolved by a
judge or through plea-bargaining — but plea-bargaining is affected by the pros-
pect of trial by jury, and juries decide a much higher proportion of contested
cases (i, e, in which the accused maintain their innocence) (Hans and Vidmar,
1986: 19, 43). Use of the jury has declined in England; nonetheless, an esti-
mated 110 000 people actually served on juries in 1964 (Richert, 1983: 8).

In America, the lay judge has declined in importance. Even before the
Revolution, lawyers fought for the professionalisation of the judiciary, insist-
ing that the professional qualification of a legal education should be a prereq-
uisite for judicial appointment. The Founding Fathers, many of whom were
themselves lawyers, were sceptical of lay judges whilst supporting strongly ju-
ries (Provine, 1986: 9-15). As the legal profession in America grew in power,
the lay judges in the higher courts were concentrated on the frontier only;
then, in the twentieth century, the role of lay judges in the limited-jurisdiction
lower courts came under attack. By the 1970s, about 13 000 lay judges served
inabout 43 states, mostly in rural areas; in New York state alone they hear a to-
tal of about three million cases per annum; in most states, their jurisdiction is
limited to traffic cases, small civil claims and minar criminal cases (ibid.; xi-
xii}.

The criticisms made of lay judges in America are typical of the criticisms of
lay participation in the courts in general. ‘Nonlawyer judges’, it is said, ‘are
bound to make technical mistakes, and they lack the professional detachment
to stay wide of prejudice, bias, and corruption’; common sense is no substi-
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tute for professional knowledge (ibid.: 58}, In America, this view was put for-
ward primarily by ‘successtul urban lawyers and, increasingly, law professors,
faw students, and professionals in court administration’ (ibid. : 42-3). It was
based not on social scientific evidence of the performance of lay judges, but
rather flowed ‘deductively from professional presuppositions about creden-
tials and court organisation’ (ibid.: 43). Professional lawyers found support in
sections of the population: ‘Americans with wealth and status to protect came
to prefer the professional’s approach to justice, with its promise of procedural
regularity and predictable decisions, much as they do today’ (ibid.: 2). These
criticisms have been made of jury trials, too, but with less success in America.

Lay judges remain important in England and Wales (and, to a lesser extent,
Scotland - see Bankowski et al, 1987). Ninety-eight per cent of criminal cases
are decided by lay justices of the peace, sitting in panels of between three and
five, and assisted by a trained clerk of the court. In Scotland, there were about
five thousand justices of the peace in the early 1980s (ibid.: 61). In England
and Wales, there were about nineteen thousand justices of the peace (Richert,
1983: 16).

A different model exists for lay participation in most of continental Europe.
There, lay people participate in court primarily as lay assessors on mixed
benches of professional and lay judges. In the former West Germany, twenty-
seven thousand lay judges served in district and county level criminal courts
in 1976 (ibid,; 70). They sat in about 20 per cent of cases - excluding petty
crimes and very serious offences (such as treason) which are dealt with by a
protessional judge or judges, The size and composition of the mixed bench
varies according to the severity of the offence (ibid.; Casper and Zeisel, 1972).
In Denmark, most criminal cases are dealt with by a mixed bench comprising
one professional and two lay judges (Anderson, 1990} Nor is lay participation
limited to representative democracies. In the Soviet Union, over half a mitlion
people were estimated to serve as lay judges per annum; in Hungary, about
17 000 lay assessors; in Poland, almost 50 000 (Richert, 1983: 164, frn 46). In
such political systems, citizen participation was an important element in sup-
port of the claim that the system was democratic.

Given the wide extent of lay participation in courts in the industrialised so-
cieties, itis curious that scholars of democracy in the twentieth century almost
invariably overlook citizen participation in the courts. This is true of studies of
both democracy itself and of political participation. Richert suggests that the
jury ceased to be seen as a political institution, and came to be seen as a judi-
cial structure {(ibid.: 6), )

Whilst lay participation in the courts has not been regarded as central to
democratisation by mainstream scholars, in practice provision has heen
made for lay participation in a variety of countries wrestling with democrati-
sation. In post-independence Tanzania, for example, lay assessors serve in the
lower or primary courts in the three-tier court system. Prior to independence,
lay participation comprised the involvement of recognised chiefs and head-
men in customary law courts, and of assessors who advised colonial magis-
trates on rmatters of customary law (Dubow, 1973: 227). After independence,
the government stripped chiefs of the administrative and judicial authority
vested in them under colonial rule, and abolished customary crirminal law (al-
though clements of customary civil law retained). An integrated, three-ticr
court system was established, comprising the High Court, District and Resi-
dent Magistrate’s Courts, and more than 800 primary courts. In the primary
courts, magistrates are required to sit with two lay assessors, who have an
equal vote with the magistrate in judgment and sentencing, and may ask ques-
tions of witnesses (ibid.: 5) although it is the magistrate alone who can dismiss
cases, for example ruling that there is no case to answer (ibid.: 228). They are
known officially as wazee wa Mahakama, ‘elders of the court! (although some
are quite young, in their thirties) (ibid.: 86). According to Dubow:

The primary courts are characterised by a general informality. The pri-
mary court is a court forand of layren. There are no legal professionals
among the courts’ personnel and legal professionals are not permitted to
appear as representatives. (ibid.: 83)

The primary court magistrates are themselves civil servants without law de-
grees; most are former court clerks,

The magistrates occupy a middle ground between the legal profession-
als ._and the general public. They are men with experience with bureauc-
racies and their rules, but who have not acquired the special outlook

and language for dealing with rules found in the legal profession. (ibid.:
B4)

Dubow reports that ‘the absence of legal professionals as advocates and as ad-
judicators fosters a language and mode of proceeding in which litigants can
and do acton their own behalf with assurance and competence’ (ibid.: 110).

In Tanzania, as in America and many other countries {including Mozam-
bique), the legal profession was weak at independence. The legal profession
was unable to mount a strong attack on lay participation. Once a country has
astrong and entrenched legal profession, however, lay participation is vulner-



able to attack (on America, see Provine, 1986: chapters 2 to 4). South Africa
had a strong and entrenched legal profession in the carly 1990s, v'vi*!ic:h'helg?s
to explain the fragmentary and faltering development of lay participation in
South Africa’s courts. o

In South Africa, following the elections of 1994, the ANC Minister of Jus-
tice and his advisors articulated a vision in which lay participation wmfld be
expanded, in the first place through the appointment of lay assessors in the
lower coutts, But lay participation would not be limited to lay assessors. In
August 1994 Omar told Parliament:

It is my contention that it is imperative to involve ordinary people in the
legal system, especially in regard to the adjudicating process. Conse-
quently | have also started to examine the possi_blt_a establishment Pf a
system of lay magistrates, similar to those in Britain. (Hansard, Fri 26
Aug 1994, col. 2 065}

Late in 1995 Omar’s advisors produced a ‘discussion document’ on ‘comm-
unity courts’. The document proposed that ‘community courts’ would be pre-
sided over a lay assessor, together with two respected members of the lacal
community, and assisted by a clerk of the court {along the lines of lower courts
in England). Its criminal jurisdiction would encompass offences cov:?red by
section 57 of the Criminal Procedure Act (Act 51 of 1977). It could impose
fines of up to R500 and impose community service, among other possible sen-
tences.’

These proposals have come to naught, for better or worse. As we shall see
in the next chapter, even the introduction of lay assessors has been beset by
opposition, resulting in a system that operates in only a small_ proportion of
cases in the lower courts. Nor has there been much of a debate in South Africa
over the fundamental issues involved in lay as compared to professional par-
ticipation in the courts. ‘

The possible dimensions of such a debate can be sketched on the basis of
long debates over lay participation elsewhere in the world. Three broad argu-
ments can be made in favour of lay participation in a democracy.

First, justice must be done. In this view, justice is more likely to ensue
through the deliberations of and adjudication by lay people rather than pro-
fessional, legally-qualified judges or magistrates, This may be for one or more
of a number of reasons:

{a) Lay people will bring to bear a better understanding of the spcial context
relevant to the case.

(b) Specific lay people may have specialist knowledge not shared by judges
or magistrates, that is germane (o a particilar case or calegory of cases,

(c) Magistrates and judges may bring to court prejudices and biases that can
be offset through some counterveiling lay perspective,

(d) Lay participation ‘reduces the isolation of the law from prevailing moral
standards and at the same time helps prevent the routinization and cyni-
cism which sometimes infects decision-making by full-time, law-trained
judges’ (Richert, quoted in Provine, 1986 182).

The last of these is the most controversial, In Britain and America, popular
conceptions of justice that are at odds with the law sometimes give rise to jury
decisions that ‘nullify’ the law (Hans and Vidmar, 1986: 149-163). One fa-
mous case, widely cited by opponents of lay participation in South Africa,
concerned the trial of two men (Pottle and Randle) who had admitted that they
had broken the law many years before when they had helped ‘spring’ a Soviet
spy from a British prison. The jury acquitted the accused, despite their admis-
sion of guilt. This decision, whilst nullifying the law, received widespread
public approval, but strong criticism from the legal profession.

Secondly, justice must be seen to be done. If decision-makers in courts are
representative of the community, in some sense, then the decisions of the
court are more likely to be regarded as legitimate by the public. This is the ar-
gument made in the early 1990z with respect to the supposed legitimacy crisis
facing South Africa’s counts.

Thirdly, justice must be done in a democratic manner. In the Anglo-
American tradition, popular participation in the courts serves as a guarantee
of democracy, to limit absolutism (Richert, 1983: 9-11). This is in part due to
the educational function of participation, emphasised by de Tocqueville:

The jury, and more especially the civil jury, serves to communicate the
spirit of the judges to the minds of all citizens; and this spirit with the
habits which attend it is the soundest preparation for free institutions. It
imbues all classes with respect for the thing judged, and with the notion
of right. .. . Itteaches men to practice equity; every man learns to judge
his neighbor as he would himself be judged.

The jury contributes most powerfully to form the judgment, and to
increase the natural intelligence of a people; and this is, in my opinion,
its greatest advantage. It may be regarded as a gratuitous public school
ever open, in which every juror learns to exercise his rights . . . and be-
comes practically acquainted with the laws of this country, which are
brought within the reach of his capacity by the efforts of the bar, the ad-



vice of the judge, and even by the passions of the parties, | think that the
practical intelligence and political good sense of the Americans arc
mainly attributable to the long use which they have made of the jury in
civil cases. (Quoted in Hans and Vidmar, 1986: 249).

Other scholars attribute the strength of dermocratic institutions in England,
relative to France {for example), to the English experience of juries (Richert,
1983: 11-13). The democratic aspect of lay participation in the courts also
arises from a concern that state officials — i. e. professional judges and magis-
trates — may be subject to pressure from the state (with regard to promaotion, for
example) to the detriment of justice. Lay people may bring to the courts per-
spectives that differ from those brought by professional magistrates, and
which may affect not only whether justice is done (i. e, fall within the ambit of
the first argument made above) but also the health of democracy more
broadly.?

The introduction of lay assessors in South Africa has been justified primar-
ily in terms of the need to ensurc that justice is seen to be done, i. e. the second
of the arguments above. As we have seen, however, the nature of the ‘legit-
imacy crisis’ facing the courts in South Africa may well have been miscon-
strued. We believe that the more robust argurments for lay participation are the
first and third ones above: lay people bring to the courts different perspectives
to professional magistrates, and these can enhance the quality of justice,
whilst the involvement of lay people in the courts also serves to strengthen de-
mocracy.

Chapter 3

The introduction of lay assessors,
1991-1998

The initial framewaork for the use of lay assessors in the lower courts was de-
vised in 1992-93, following amendments in 1991 to the 1944 Magistrates’
Courts Act. Whatever the intentions of the legislators, in practice the emerging
framework for the use of assessors was aimed at providing for assistance to
district court magistrates, not for the transformation of the district courts. Ex-
ceptin a handful of courts, mostly in Mpumalanga, lay assessors were hardly
used in district courts before 1994. (The use of assessors was compulsory in
murder cases in regional courts, but magistrates were under no obligation to
use lay rather than expert assessors. ) Following the 1994 elections, the new
Minister of Justice — Dullah Omar - added fresh impetus and direction to the
use of lay assessors. A Co-ordinating Committee was established outside the
existing Department of Justice bureaucracy, and a pilot scheme initiated in the
Cape Town Magistrates’ Court. In late 1994 and early 1995 the new lay asses-
sor programme was extended elsewhere in the Western Cape, then to the
Northern Cape and Northern Province, and then to the other provinces.

Whilst the system was nominally in place in all provinces by the end of
1996, in practice the use of assessors remains very uneven. In a few magiste-
rial districts assessors are used routinely in a high proportion of criminal cases.
In others, assessors are not used at all, or are used very seldom. In some of
these latter districts the system never got off the ground, but in others the sys-
tem broke down between 1995 and 1997, primarily through the opposition of
magistrates. The use of assessors in the district courts was (and remains) at the
discretion of the presiding magistrate, and most magistrates choose to use as-
sessors rarely if at all, Since 1995 the Department of Justice seems to have had
mare pressing priorities than increasing the use of assessors through either de-
partmentai pressure or legislative reform. Further amendments to the Magis-
trates’ Courts Act, tabled in 1998, make the use of assessors compulsory in
district courts in particular categories of case only, preserving magisterial dis-
cretion over the use of assessors in the majority of cases. If this legislation is
passed, itis likely that the use of lay assessors will continue to be uneven in fu-
ture.




The initial framework, 1991-94

Lay assessors were introduced into the lower courts in terms of the amend-
ments to the 1944 Magistrates’ Courts Act (Act 32 of 1944) made in 1991 un-
der the Magistrates’ Courts Amendment Act (Act 118 of 1991), and extended
to the former bantustans when their courts were reintegrated in 1996, Section
93ter of the Magistrates’ Courts Act had formerly provided for the appoint-
ment of expert assessors where the magistrate deemed ‘it expedient for the ad-

ministration of justice’. These assessors had to have ‘experience in the

administration of justice or skill in any matter which may have to be consid-
ered at the trial’. In practice, expert assessors were rarely if ever appointed to
cases in the magistrates’ courts. The 1991 amendments did two things. First,
the requirement that assessors have relevant expertise was removed, thus al-
lowing lay people to be appointed. Secondly, regional court magistrates were
required to use assessors in cases of murder (unless the accused objects, in
which case the use of assessors is at the discretion of the magistrate). Magis-
trates were not required to appoint lay assessors in any other cases, and even
regional court magistrates could choose to appoint expert assessors in murder
cases. When the 1991 amendments were debated in Parliament in June 1991,
they seem to have been supported by all parties there, reflecting the preva-
lence of the perception that the lower courts suffered from lack of legitimacy.

Magistrates probably heard about the new provisions for the first time in
late 1991 and early 1992. Some may have noticed when the Act was pub-
lished in the Government Gazette.’ The new pravisions were due to come
into effect on 1 March 1992, and the Department of Justice issued a series of
circulars,” These circulars apparently included advice on how to select as-
sessors, what to pay them and so on, and instructions to magistrates to submit
statistics on their use of assessors. The emphasis was on using assessors in the
regional courts, as required under the amended Act in murder cases, and not
in the district courts. The systern was explained in terms of the prevailing po-
litical situation. Remarkably, there does not seem to have been much discus-
sion of lay assessors in the magistrates’ journal, The Magistrate, or the journals
of attornies or advocates (De Rebus and Consultus respectively) until much
later.

In February 1992, Justice College - the national training centre for magis-
trates - produced a document for magistrates on ‘Assessors in the Lower
Courts’ (Mitchley, 1992), This set out implications of the new legislation in
terms of the amended legal and administrative procedures for appointing as-
sessors, This document makes it clear that mermbers of the public are to be in-
volved in court 50 as to improve the court’s understanding of particular cases.

Magisterial control is upheld through the invocation of the superior status of
legal expertise (in South African law). The document says nothing about pub-
lic perceptions of the courts. In short, the use of lay assessors is presented as a
technocratic reform, not a transformation of the court system,

The document reports baldly that 'the aim of the amendment is to involve
the community in the legal process’ (ibid.: 4). There is no mention of legiti-
macy! This view is, perhaps, based in the legislation. Subsection (2) (a) of the
amended section 93ter says that magistrates should decide whether to ap-
point assessors taking into account the following five factors:

(i) the culture and social environment from which the accused origi-
nates; '

(ii) the educational background of the accused;

(iii) the nature and the seriousness of the offence of which the accused
stands accused or has been convicted;

(iv) the extent or probable extent of the punishment to which the ac-
cused will be exposed upon conviction, or is exposed, as the case
may be;

{v) any other matter or circumstance which he may deem to be indica-
tive of the desirability of summoning an assessor or assessors.

No mention is macde here of the relevance of public perceptions of the court or
of the overall legal system. The point of having assessors is to improve the
work of the court by drawing on the knowledge etc of relevant members of the
public, not to make it responsive to the public in general. This interpretation is
developed in the Justice College guide. It points out that the amended legisla-
tion does not prohibit the appointment of expert assessors, but rather permits
the appointment of ‘so-called lay assessors’:

These may be persons without experience in the administration of jus-
tice and without any particular proficiency in another field. An ordinary
member of the public may be appointed but only if such an appoint-
ment will be expedient for the administration of justice. The culral and
social background of the accused will be of utmost importance. If a per-
son who is considered for appointment as assessor has no knowledge of
the cultural or social background of the accused and |sic — does Mitch-
ley mean ‘or’?] has a totally different cultural or social background, it
can hardly be said that he [sic] will be able to assist the presiding officer
in any way. A person whose objectivity may be suspect by reason of his
political or other viewpoints should not be appointed. An illiterate
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should for obvious reasons also not be appointed. (Mitchley, 1992: 11-
12)

Lay assessors are portrayed as having knowledge and hence value in ways
which are comparable to those of expert as5e550s. .

The Justice College guide informed its audience —presumably magistrates
- that prosecutors are supposed to notify magistrates in advance of cases
where assessors may be appropriate so that magistrates can make the neces-
sary arrangements (ibid.: 12). The document seems to suggest that magis-
trates’ courts had already been instructed to draw up lists of assessors:

In all magistrates’ offices there are lists of persons su_itabic for appoint-
ment as assessors. In compiling these lists community leaders such as
hcadmasters, priests, lawyers, etc. are consulted. These lists may be of
assistance to presiding officers [i. e. magistrates|, but they are undenl" no
obligation to appoint only people whose names appear on these lists.
(ibid.: 12)

The document not only emphasises magistrates’ discretion in appointmg' as-
sessors {excepting murder cases in the regional Fomts), but also e_mphasus_es
that magistrates should appoint assessors onlyllf they need specialist assis-
tance and that they could choose who to appoint. . ;
During 1992-93 it is reported that the Department of Justice f‘nadle several
attempts’ to promote lay assessors, A Deputy Dlrector_-cheral is said tq have
travelled countrywide helping magistrates to compile lists of assessors. In
practice, the use of assessors generally fell between a rock and a hard PIEF,E‘
On the one side was widespread suspicion on the part of the ‘community” in
the period before democratic elections. In CaPe Town, for exampic, Chicf
Magistrate Jooste tried to compile a list of possible assessors, but_ r_ecalls that
there was ‘community resistance’ to it. His list lendf:d up comprising Tostly
white supporters of the National Party. He describes it as a “statutory list’'inthe
sense of drawn from the ‘statutory’ side of local politics (i €., in the‘ language
of local government negatiations at the time, from the mostly white .peoplg
who were already represented fully in statutoery municipal mstltutlons):
Similarty, in George, the then senior magis'trate, H.A.F. §wart, rqcalls reca_lv—
ing a circular from the Departrment of Justice, encouraging magistrates to in-
crease community involvement. He issued a pamphlet, but says that local
black people did not trust the initiative and did not want to be associated with
the courts. ™* Lists of assessors were, therefore, generally inadequate to the
need to get specialised knowledge of black accused. On the other side was

general disinterest among magistrates, who chose not to make use of ABSCSSONS
even when it was possible, 14

The one part of the country where lay assessors were appointed in signifi-
cant numbers was Mpumalanga (then the Eastern part of the Transvaal). This
secms to have been duc, above all, to the efforts of the newly-appointed head-
of-office in Nelspruit, Senior Magistrate H. Moldenhauer. Nelspruit was a
smallish office, with two regional and two district criminal courts {the regional
court magistrates also service a court in Barberton); many of the surrounding
areas fell under the separate jurisdiction of the KaNgwane bantustan. Accord-
ing to Moldenhauer, he saw the use of lay assessors as part of a more general
attempt to make the courts more accessible to people. By the early 1990s, he
recalls, it had ‘occurred to me that, in the magistrates’ court, we don't treat
people as people’. Assessors would also improve public perceptions:

People on the outside don’t know what we are doing and that creates a
problem. We see this [i. e. LAs| as a way of getting information back to
the peopic. But when we started with this scheme we found that they
really could helpr us.'®

In'late 1991, Moldenhauer approached a prominent African attorney in Nel-
spruit with strong connections to the ANC and asked him to sugpest possible
assessors. Moldenhauer says that he had already spoken to a former senior
court interpreter, in part because it would be easier to persuade magistrates if
they saw a familiar name at the top of the list, Early the following year the at-
torney submitted a list of about sixteen names, including the former inter-
preter as well as several white people, At some point during 1992 the former
interpreter began work as a lay assessor, He was later joined by several others,
including a teacher, a pastor, and a former mayor and KaNgwane cabinet min-
ister. The first month for which we have statistics is December 1992, when as-
sessors were involved in two murder cases in the regional courts, and twenty-
nine other cases (most of which were probably in the district courts). The De-
partment of Justice was encouraging, and paid for the assessors — a sum of
R77 000 in the first year, says Moldenhauer. Given that the daily rate was then
R250, this sur would have paid for, on average, between one and two asses-
sors on every working day.

During 1993 and 1994 assessors were used in many but certainly not all
cases in the Nelspruit district courts. The magistrates exercised their discre.
tien as to which cases were appropriate for lay assessors. Because there were
few assessors {and not a large number on a list), they served in court on a
more-or-less full-time basis despite the fact that they were not involved in




every case. They were used one at a time, so that the magistrate retained the
power to outvote, as well as overrule, the assessor. Notwithstanding this, the
assessors saw their work as a job, or even part of a career, rather than some
kind of public service. Indeed, one assessor went onto become a prosecutor;
another returned to his former job as chief court interpreter.

Assessors were also used elsewhere in Mpumalanga - including in Barber-
ton, Graskop, White River and Middelberg. The magistrates from these dis-
tricts met regularly, and seem to have been persuaded by Moldenhauer that it
was a good idea to appoint assessors. The head-of-office in Barberton intro-
duced assessors because, he says, he realised that ‘it was this or the jury sys-
term’. As in Nelspruit, a black court interpreter played an important role in
setting up the system.

Elsewhere, we have only unsubstantiated and often second-hand informa-
tion on the occasional use of lay assessors. For example, one magistrate in-
formed us that lay assessors had been used routinely in the regional courts in

welkom since 1992 (and not just in murder cases), and in at least one district

court there too — but we have not been able to verify this."®

In the questionnaire we administered to magistrates in 1996-97 we asked if
assessors had ever been used in district courts in their district prior to 1994,
Only nine of forty-eight said yes. All but one of these were from the Mpuma-
langa districts (the exception being one magistrate in Bellville, in the Western
Cape). We also asked if any of them had heard about or received any docu-
mentation concerning lay assessors prior to 1934, Approximately 40 per cent
had. The information came from various sources. We conclude that many
magistrates outside of Mpumalanga knew that assessors could be appointed
beforc 1994, but had no direct experience or knowledge of lay assessors ever
being used in practice,

We also asked lay assessors when they were appointed. Of our 200-odd re-
spondents, fourteen said that they had been appointed prior o July 1994,
These assessors served in the following districts: Wynberg (Western Cape -
five assessors), Johannesburg (five assessors), and Pretoria, Springs, Victoria
West and Mitchell’s Plain {one assessor each). These assessors may have
served in regional courts prior to 1994 — sitting with magistrates on murder
cases, when magistrates were required to use assessors, We know that the Pre-
toria assessor appointed in 1992 served only in the regional court (until the
systern was expanded in 1995), and we believe that the list of assessors drawn
up in Johannesburg in 1992 was primarily for regional court use."”

The picture that emerges of assessors being used significantly in a handful
of Mpumalanga districts only is also corroborated by the only aggregate statis-

tics that seem to be available. In response o 3 parliamentary question, Dullah
Omar reported that assessors had been used in atotal of 1 286 casés ir; district
courts;nd 650 cases in regional courts between 1 July 1993 and 30 }une
1994.™ Thf:ﬁe would have included cases where expert assessors were used
espec:allyl in the regional courts. These totals correspond to a mere one e;
cent of criminal cases heard in the regional courts, and two per cent of {)he
criminal cases ‘heard in the district courts (. e, excluding cases where there
was an admission of guilt).'® Apart from the-murder cases Nelspruit alone
probably accounted for most of these. Nelspruit’s monthI): reports indicate
that assessor_s were used, on average in this period, in at least eighty cases per
month - which would account for almost one thousand Cases across tw:erlve
months. If we take into account the cases in other Mpumalanga courts that in-
vo'lved assessors, it is unfikely that any other district courts in the coun}ry were
USING assessors 10 any significant extent, The absence of critical commentar

inthe Magistrate provides further circumstantial corroboration: had lay asscs)-/
sors been used widely, we would have expected criticisms to be published.

Preparing for change, 1993-94

The ANC and progressive lawyers had putsome thought into the issue of judi-
cial reform prior to the 1994 elections. In September/October 1993, the Na-
tlDl:la| Asso'ciation of Democratic Lawyers (NADEL) organised a caaference
on ‘Reshaping the Structures of Justice for a Democratic South Africa’. The ke
assumption underlying the conference was that judges and magist'rates erl)j
joyed no respect or legitimacy whatsoever among black South Africans. The
predomm‘ant‘re::punse among participants — including the future preside:nt of
the Constitutional Court (Arthur Chaskalson), the future Minister of Justice
(Dullah Omar) and senior ANC legal strategist (Kader Asmal) — was that the
profile of the judiciary needed to be changed through the appoir;tment of
b?af:k (and p.erhaps also female) judges, through an overhauled system for ju-
dicial selection (Norton, 1994), The issue of lay participation arose, but \'\ias
ver)Lr clearl){ regarded as of secondary importance. ,

ay or Citizen participation in the courts did not feature in the vari -
spectuses for a post-apartheid South Africa, nor was it a topic addreii':; ?nptr}?e
constitutional negotiations between the ANC, NP and other players.qDebate -
and controversy - was focused on the establishment of a separate Constitu-
tlo.nal Court, and the appointment of high court judges; little attention was
paid to the lower courts or to the question of lay participation. One report




from the Technical Committee on Constitutional Issues in the multi-party ne-
gotiations dealt with the court system in the following way:

6.2. ...itwould be undesirable in a Constitution for the transitional pe-
riod to make more changes in the organisation and functioning of
the courts than are absolutely necessary. It should be possible for
the Court system to be kept largely intact during the transition, and
we consider it desirable that this be done, . ..

6. 4. Magistrates’ Courts and courts of Chiefs and Headmen should not
be affected to any significant degree. (1 2th report of Technical Com-
mittee on Constitutional lssues, 2 Sep 1993, para 6. 2 and 6. 4}

The Report discussed the appointment of judges — but did not mention magis-
trates. The emphasis was clearly on continuity in the lower courts, Even the
ANC’s Reconstruction and Development Programme, which initially served
as the ANC’s election manifesto for the 1994 elections, was silent on the issue
of citizen involvement in the courts, notwithstanding fulsome support for
popular participation in other decision-making institutions or processes.

A part of the reason for this relegation of lay participation to the margins of
institutional reform may have been the hegemony of legal professionalism,
even within the ANC (as we began to examine in Chapter 2). The defence of
the legal status quo was, however, widely justifified in terms of the need for
stability. For example, at the NADEL conference Kader Asmal refered with ex-
plicit approval to paragraph 6.2 of the Technical Committee report guoted
above (Nortan, 1994: 57). Legal professionals tended to attribute any prob-
lems in the legal system to the social composition of its personnel, not to the
character of the systern.

Lay participation arose in three papers at the NADEL conference, all of
which recormmended the use of lay assessors in lower courts. Papers on the
{West) German and Swedish systems referred to the roles played by lay asses-

sors (Werle 1994: 44-5; Olding, 1994: 84-5), whilst a paper by a future Consti-.

tutional Court judge, Yvonne Mokgoro (1994), assessed some of the different
ways in which lay participation could be introduced. None of these speakers
referred to the existing usage of lay assessors in Nelspruit or elsewhere.
Following the conference, NADEL prepared a short memorandum on ‘co-
mmunity participation’ in the courts. Unusually in this debate, NADEL pref-
aced this memorandum with a commitment to popular participation on
democratic grounds rather than simply as a means of changing the racial pro-
file of the bench so as to secure the legitimacy of the courts. NADEL argued
against the jury system on both practical and social-cultural grounds, recom-

mcndlng instead the compulsory use of lay assessors in all courts (higher and
lower, civil and criminal). The existing legislation was said to be wﬁoll in-
ac!equate. NADEL called on the Minister of Justice ‘to establish g commis:i
Yvuthout delay, to explore and make recommendations for the devclopmcn?g;
such a system’. As the memorandum noted, the intraduction of lay assessors
who were representative of the population ‘would have as an imponan‘t by-
product’ the correction of the racial profile of the bench,20 ’
Tl?cse recommendations seem to have influenced Dullah Omar, who was
appainted as Minister of Justice in May 1994 after the ANC won the Iion’:
5h;l1re of the vote in the April 1994 elections. In a speech soon after his ap-
pointment, Omar proposed greater involvement of members of the 'comrg—

unity’ in the judicial system. He |
follows: I y . ater set out the purpose of lay assessors asg

'I_‘he objfect of lay assessors is to involve communities in the administra-
tion of justice. This would enable more and more people to identif

theln“lusalves with the judicial system. In turn this would help to establis!)w(
legitimacy and the credibility of our courts, particularly in a situation
where courts are not yet properly representative of the population in

terms of race and gender. (Hansard, Questi '
. , ons and R
May 1995, col. 319-321) ? eples, Thur 1

Omar appointed a Co-ordinating Committee to oversee the introduction of
lay assessors in the lower courts. This committee comprised the Chief Ma i§-
trate of Cape Town (Mr Abraham Jooste, who acted as chairperson) and tgwo
atterneys (Mr Essa Moosa and Mrs Ghadija Khan, who was then director of th
Legal Aid Clinic at the University of the Western Cape), both of whom wct_-re
old assaciates of the new Minister, 2' The work of the Committee was admini ;
itareq by Mr Jooste’s office, with the assistance of Mr H. A. B. Swart, the Senici;
doa:f_gl'strate in Cape Town (formerly Senior Magistrate in George and East Lon-
This Committee was established outside the existing bureaucracy of the
Degaﬂmant of Justice. The Director-General was reportedly consulted, but
not involved. Moosa and Khan were employed as part-tirme consultants bne
consequence of this was that the Committee lacked formal authority, The re-
sultant lay assessor system was seri-voluntary, and magistrates had tc') be per-

suaded to cooperate.




The ‘pilot project’, 1994-95
A pilot project was launched in Cape Town in August 1994, extended to other

parts of the Western and Northern Cape in late 1994 and early 1995, and then
evaluated (and publicised) at a conference hetd in Cape Town in April 1995,

The pilot project in the Cape Town Magistrates’ Court

The pilot project was initiated in the Cape Town Magistrates’ Courtin August
1994 with the appointment of nine lay assessors on an experimental basis. Six
of the assessors were nominated by an old friend of the Minister; most of these,
like the Minister, were members of Cape Town’s coloured and Indian middle-
classes, One of the others, from the African township of Guguletu, was sug-
gested by the South African National Civic Organisation (SANCO). It is not
known who proposed the remaining two assesors. Six of the assessors were
men, and three were women,

The assessors served on a more-or-less full-time basis. They sat, mostly one
at a time but occasionally two of them together, with magistrates, presiding
over a wide range of cases: theft, housebreaking, assault, fraud, traffic of-
fences and drug-related offences, They participated fully in trials and sentenc-
ing, and less regularly in bail applications, They were permitted to ask
questions directly of witnesses. According to one assessor:

| took up my position on the bench with the magistrate. | was aliowed to
participate fully in litigation. Where clarity on certain aspects was re-
quired | would pose questions to the accused. Any matter of law arising
for decisions was always left to the magistrate. | was fully involved in
judgment and sentencing of the accused.

The extent and form of assessors’ participation in court proceedings in this pi-
lot project ran contrary to the advice given by Justice College in 1992 (Mitch-
ley, 1992).

The assessors hater told us that there had been a few occasions when they
had disagreed with magistrates. Two of them said that they had each disagreed
twice with the magistrate (over the course of nine or ten months), but that the
magistrate had asserted that there was a legal issue involved and therefore the
assessors’ views would be disregarded. Three assessors said that they had
been outvoted by the magistrate on occasion; their dissent was recorded in
the judgment — sometimes at their insistence. But, according to one assessor,
some magistrates ignored the assessors. Disagreements were more common
with regard to sentencing than to determining guilt. According to one:

I'have never disagreed with a presiding magistrate on the judgment of a
case but have done so on numerous occasions where sentence was in-
volved. These disagreement were always amicably resolved. | always
maintained that an accused person from a less fortunate community,
considering his cultural and social environment and his educational
standards cannot be sentenced in a same way for a similar offence as an
accused coming from a community of a more fortunate background,
Some magistrates differed in their thinking, especially those from up-
country, Their reasoning [is]: ‘Theft is theft’. (emphasis in original)

:3ut another assessor complained that drug-related offences were treated too
eniently:

I feel the law is sometimes too lenient on drug crimes. In my opinion the

perpetrator is getting off too lightly. For the hardcore cririnals the pun-
ishment should be much harsher.

Magistrates, he added, were too sensitive to ‘extenuating circumstances’. In
general, however, assessors and magistrates reached agreement through a
process of ‘discussion and compromise’, as another assessor put it.

The assessors may not have disagreed with magistrates often in court, but
they repeatedly voiced criticisms of the criminal justice system and of the lay
assessor pilot project.? Their criticisms covered four main areas. First, they
c«_amplained of the lack of preparation or training. Although they had been
given weekly lectures, they said they should have had a manual, guidelines
and some basic training at the outset, They were even unsure as to the purpose
of the assessors system: ‘we were put on a playing field not knowing what
game we were playing or what was hoped to achieve’, Secondly, they re-
buked magistrates for not using them more. Thirdly, they voiced criticisms of
the criminal justice system: magistrates were too lenient on drug-related of-
fences, the police investigating officers were incompetent and prosecutors
were ill-prepared. Finally, they voiced their concern at public misperceptions
of their role: ‘there is the idea that we are there to side with the accused and
plead with the magistrate on their behalf and also that we represent a particu-
lar political party.’” Partly in response to these criticisms, the assessors to-

gether with Senior Magistrate Swart drew up a draft ‘Code of Conduct’ for
dS5E5R0TS,




The introdution of lay assessors elsewhere

Whilst the pilot project was still incomplete the lay assessor system was cx-
tended to other parts of the Western Cape. In late 1994 meetings were heid in
the almost 40 magisterial districts under Chief Magistrate Jooste’s jurisdiction
{rmostly north of the N1, in the Western Cape). In each district, the magistrate
convened a meeting of ‘community leaders’ to form a selection committee or
select assessors directly. At the start of 1995, similar meetings were held in the
magisterial districts in the Western Cape that fell under the jurisdiction of ).
van Reenen, Chief Magistrate in Wynberg. The whole of the Western Cape
was said to have been covered by April 1995,

The introduction of lay assessors was concentrated in the Western Cape,
butwas not confined to the province. The use of lay assessors was also invigo-
rated in Pretoria and Pretoria North at the end of 1994, The Pretoria Magis-
trates’ Court was prompted to appoint lay assessors through their physical
proximity to the head-office of the Department of Justice. In November, the
Chief Magistrate and one other magistrate met with political leaders in Preto-
ria, and in December several meetings were held to compile a list of assessors.
This list was made available to magistrates, but the use of assessors remained
entirely discretionary. The goal, according to one of the magistrates, was to
ensure that assessors from an area — for example, one of the townships - were
available if needed in a case concerning that area. When one of the Pretoria
magistrates was transferred to Pretoria North, she initiated the use of assessors
there (also around November). She hand-picked the first assessors, It is not
clear how much assessors were used in either Pretoria or Pretoria North, but it
is unlikely that they were used to any great extent.®

in both Pretoria and Pretoria North, the purpose of assessors was, at best,
ambiguous. For sure, some of the magistrates involved saw assessors as im-
proving links to the ‘community’. But, by and large, assisting the magistrates
seems to have been more important than changing public perceptions and le-
gitimating the courts. The system was also discretionary, and little pressure
was exerted on magistrates to choose to use assessors.

Jooste and Moosa visited some other parts of the country outside of the
Cape. Moldenhauer recalls that they visited Nelspruit in 1994, shortly after
the elections. They were apparently very pleased with the level of use of asses-
sors there, but argued that Nelspruit was doing it wrongly: a different assessor
should be used in each case. Moldenhauer recalls that be told therm that the
system was working fine, and the continuity helped to allay magistrates’ suspi-
cions and objections.*® )

Ab

Responses to the pilot project

In November 1994 the Department of Justice held the first of a series of con-
sultative ‘legal forums’ on the administration of justice. Discussion ranged
across many issues, incloding (briefly) lay participation. Jooste reported on
the Cape Town pilot project, Some concern was raised over the cost of a “fully
cmm'prehensive compulsory system in all Courts’, but the rapporteur on this
session reported nonetheless that ‘the principle of popular participation in the
administration of justice was fully supported’ {Ministry of Justice, 1994: 39).
This was cchoed by the Minister of Justice himself in the final wrap-up session:
‘I think there is general acceptance that we should, as far as possible endeav-
our to make use of assessors throughout our country’ (ibid.: 122), Only later
did it become clear that there was considerably less than total support for lay
participation in the courts,

The maotivation for lay assessors was very much the improvement of legiti-
macy, and perhaps of a weak form of accountability, with ne attention paid to
the democratic argument made by NADEL earlier in the year (and repeated in
asubmission to the legal forum). Furthermore, the Minister of Justice gave no-
tice at the very start of the legal forum of his commitment not to dictate to the
judiciary —an attitude that was to cause considerable difficulties for the lay as-
sessor programme in the following years given the growing hostility of magis-
trates and judges. According to the Minister:

One of the things that | do not want to do, is to succumb to some of the
demands that we must tell the Courts what they rmust do and that we
should prescribe to the Courts, | do not believe that [it] s going to help
us in the long run. it is absolutely imperative — no matter how illegiti-
mate we may consider our Court system to be, no matter the fact that it is
notrepresentative and that changes need to take place - it is nonetheless
absolutely imperative that we build an independent judiciary in our
country and that we interfere with the work of the Courts as little as pos-
sible. Therefore it is not for us as a Department of Justice to begin to pre-
scribe to Courts and tell the Courts what they must do, but it is very
important that we should assist the Courts, so that the Courts can take
the kind of decisions which they are empowered to take. (ibid.: 7)2

Already, therefore, at the end of 1994, there were faint indications of the ten-
sion that was to emerge between reform on the one hand and the professional
autonomy of judges and magistrates on the other,

As the new year dawned, however, optimism reigned. The Co-ordinating
Cormmittee told the Minister of Justice that it hoped ‘to complete its task by the




end of June 19495'%* and wrote to the Premiers of the other eight provinces, re-
guesting their assistance in extending the lay assessor system nationwide. The
letter explained that the judiciary was being reformed through increasing
community involvermnent, and that the proposed systern of lay assessors was
‘iunctioning on a sound basis in the Cape Town Magistrates Court’. The Co-
ordinating Committee would visit each province to help set up the system.*®

There was further discussion of the nascent lay assessor system at a confer-
ence held in February, in Somerset West. The conference was on the theme of
Crime, Security and Human Rights, A range of logistical issues were dis-
cussed. As a result of the discussions, the Co-ordinating Committee began to
draft a ‘Concept Act’, Regulations and a Code of Conduct.*®

More important was a one day conference held in Cape Town, in April
1995, to assess specifically the experiences of using assessors in the pilot proj-
ect, and to promote the lay assessor system. The conference was attended by
about 140 people, including magistrates from the Western Cape and beyond,
judges, the Attorney-General of the Western Cape, academics and Cape Town
asscssors.”!

The conference provided an opportunity for officials to sel out the objec-
tives of the lay assessor system. Moosa (from the Co-ordinating Committee)
identified the following objectives: :

1) to involve our community in the administration of justice and to
bring our courts closer to the community.

2) to make our courts more representative and to make their judg-
ments [uitsprake] acceptable to the wider community.

3) to make the administration of justice more transparent and our
courts more acountable to the community that they serve.

He then elaborated:

In other words, we want to make our courts more legitimate in the eyes
of the broader community. In the past, because of the way that the courts
were constituted, the majority of people in this country did not accept
the courts as part of their institution. They adopted alternative structures
such as the people’s courts, This often led to very serious abuse and lack
of proper control. We want our courts to be accepted by all the people
and one way of doing so is to introduce the lay community assessors sys-
tems [sic] in our courts, not only in the lower courts, but also in the supe-
rior court, and not only in the criminal courts, but the objective is that
eventually we want to intreduce them in the small claims court and in

the civil court.*?

/I\ second speaker placed his emphasis rather differently. Enver Daniels
advisor to the Minister, spoke of the legitimacy crisis of the courts an::i then
went on ta discuss their role as ‘watchdogs’ over the courts (i . rr;z;gistrates)
He said that most magistrates were white men with ‘ideoclogical perSpectivcs:
[thf:-.lt_l were often biased in favour of the State’ (a remarkable comment frorm an
f)fﬁcmllofthe now ANC-controlled state); these biases ‘usually meant protect-
ing white privilege and severe and excossive sentences imposed on b‘l]"xcks in
criminal cases and on people in political matters’, c

Asse_sso‘rs Must ensure that accused persons received [sic) fair trials and
that justice is dispensed in an impartial manner. . Assessors will‘have
to monitor the actions, staternents and general behaviour of judicial offi-
clals, to ensure that they behave in accordance with dernocratic princi-
ples and act in accordance with human rights values and norms
Assessors will have to monitor bias, rydeness and prejudice to ensure
that at all times, Justice is seen to be fair and impartial.*

Like Moosa, Daniels envisaged the extension of lay assessors to civil courts
andthe higher courts, and even the possibility of lay magistrates in future, 35 i

Moosa also raised some of the outstanding questions about lay EISS!E:'E'-‘-OI'S
that needed to be resolved. Should assessors be compulsory? In all ca'%t-;;r: or
certain categories of cases? Should magistrates be able to use just c;ne‘ o)
should they be required to sit with two? Should assessors be baid and if sc:
how much? How should assessors’ safety be assured in the face é)f threats?
These issues were discussed in small Broup sessions.

As at previous conferences where lay participation was discussed, there
:fvas no outright dissent, One of the aroups reported back to a plenar:y sé-;sion'
Itwas commaon ground that nobody is opposed 1o the system of lay asqéssoré
and that‘there should be such a system’. 3 Byt there was a range of dissent ove
the c‘ietauls. Daniels’ view of assessors as watchdogs went down b:a-dl withr
maglstrates, unsurprisingly. The judge-president of the Western Caye re-
corded his strong opposition to the extension of lay assessors to the Ei her
courts.hThere was widespread feeling that assessors should not be com?:luh
?;r;&)'lr'm?;onfercnce thus provided forewarning of opposition from legal pro-

Notwithstanding these portents iniste
ot Par“ameﬁt " Masthat: ts of future problems, Minister Omar re-

chpite some teething problems, the project has been extremely suc-
cessful, and the programme is running well. . .. At present, sixty-three




magistrales” offices are making use of this system. [Hansard, Tu 16 May
1995, col, 1 179]

These 63 offices comprised 55 in the Western Cape, three in the Eastern Cape
and five in the Northern Cape (Hansard, Questions and Replies, Th 11 May
1995, col 321). No aggregate data appears to exist on the number or propor-
tion of cases in which assessors were used, But Omar told Parliament that as-
sessors had been used in 1 557 criminal cases in Cape Town since the
initiation of the pilot project in September 1994 (ibid.: col 320). This averaged
out to about 200 cases per month = i, e, over twice as many as in the much
smaller Nelspruit courts prior to mid-1994,

Omar and his officials scem to have envisaged the rapid extension of the
lay assessor system across the country, with the intention of making the use of
assessors compulsory at some point. The prospective rise in the use of asses-
sors raised the thorny question of resources: who would foot the bill? Pre-
sumably in anticipation of increased usage of assessors, the Department of
Justice reduced the remuneration paid to assessors from R250 per day to R20
per hour or a maximum of R100 per day, with effect from 27 June.

The expansion of the lay assessor system, 1995-97

Even before Lhe Cape Town conference, the Co-ordinating Committee had
taken its first steps in extending the lay assessor systern outside of the Western
Cape. This expansion was given greater impetus after the conference. Pro-
gress was most rapid in the Northern Cape and Northern Pravince, By the end
of 1996 the system was in place, at least nominally, in all nine provinces.
The expansion of the system country-wide involved three stage. First, in
early and mid-1995, the Co-ordinating Committee invited chief and senior
magistrates from ather regions ta accompany them on their visits to magiste-
rial districts in the the Western and Northern Cape to set up the lay assessor
system. Secondly, from mid-1995, provincial co-ordinating committecs were
formed to oversce the process in other provinces. Each committee comprised
arepresentative of the Department of Justice (generally a Chief Magistrate), to-
gether with a representative of the provincial government and a community
leader. Members of the original, overall Co-ordinating Committee provided
initial assisance to the provincial committees. Thirdly, in provinces where the
process was slow to get underway — notably the Eastern Cape and KwaZulu-
Natal, further national intervention was needed to get the system off the

ground. In practice, the process was driven by the Chief Magistrate in
volved.*

By August 1995, the Co-ordinating Committee reported that the lay asses-
sor system was ‘functioning on a sound basis’ in the Western Cape, Northern
Cape, Northern Province and Mpurmalanga, and in some districts in the Free
State. Progress was said to have been especially rapid in the Northern Prov-
ince, perhaps because Pretoria Chief Magistrate Bester was enthusiastic and
had time available, In practice, even in these provinces progress was less cer-
tain than the Co-ordianting Committee claimed. Our research in the Narthern
Cape suggests that in most districts around Kimberly the lay assessor systemn
never really got off the ground in the crucial sense that lay asscssors were
hardly used. The Co-ordinating Committee’s reports seem to have been over-
optimistic in their assessment of the growth of the lay assessor systern.

Even optimists acknowledged that progress was delayed in the North-
West, Eastern Cape and KwaZulu-Natal. In North-West, the premier’s office
apparently would not appoint anyone to liaise with the Coordinating Com-
mittee, and there was therefore no provincial co-ordinating committee, in
much of the Eastern Cape the courts were in shambles, and there were serious
conflicts between chiefs and civic organisations in some areas. In KwaZulu-
Natal, the conflict between Inkatha and the ANC was deemed too serious to
allow any impartial system of assessors.*® Nonetheless, in 1996 the Process
began to be completed with the establishment of local committees o sclect
asscssors in the last province, KwaZulu-Natal. The Chief Magistrate of Pieter-
maritzburg, Mr Dicks, reported in June that committees had been set up in all
71 districts in the province 10 select assessors (although most were not yetin
operation). IDASA assisted in the process of selecting assessors in this prov-
ince. The districts where assessors were used least or last were generally those
in the former bantustans. Not only did the 1991 Act not apply there until the
Justice Laws Rationalisation Act (Act 18 of 1996) was passed, but many of the
courts were in chaos.

The nominal extension of the lay assessor system into all nine provinces
was a remarkable exercise, completed on a shoestring budget, A mere
R23 000 was budgeted per province, totalling R207 000, to cover the accom.-
modation and transport costs of the teams setting up the lay assessor system. In
addition, Moosa and Khan were employed as consultants, al an apparently
reasonable cost. Although these figures do not inelude the implicit cost of the
various chief magistrates’ time, it is clear that the costs of setting up the fay as-
sessor system were low — especially compared to equivalent initiatives in
other government departments where vast sums were spent on teams of
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highly-paid consultants. The Department of Justice, members of the Co-
ordinating Committee, chief magistrates and others involved deserve con-
gratulations on a remarkable initiative.

But the nominal establishment of the system did not mean that lay asses-
sors were aclually used in practice. Asthe lay assessor system grew, so did op-
position among magistrates. As the use of assessors was at the discretion of the
magistrates, assessors were often not used even where they had been se-
lected. Magistrates’ opposition was expressed publicly in a series of critical ar-
ticles in the magistrates’ journal, The Magistrate (Die Landdrost). In
November 1995, opposition was voiced openly at the second legal forum,
held in Durban on the theme of ‘Access to justice’. The Magistrates’ Commis-
sion and the Association of Regional Magistrates expressed criticisms. Many
of the criticisms were practical {(as we shall see in Chapter 4); many were
based on initial bad experiences with assessors; whatever their cause, they
strengthened the view among magistrate that the use of assessor must remain
at the discretion of magistrates themselves.

Growing criticism of assessors prompted the Co-ordinating Committee to
draft a new Act, Regulations and a Code of Conduct to govern assessors in the
lower courts, Copies of these were distributed in November 1995 to magis-
trates across the country, with the request that comments be returned by Feb-
ruary 1996. The comments received were collated into a surmmary document
in mid-1996. In June 1996 Omar told Parliament that the Department was ‘pr-
omoting legislation’ to extend the system throughout the whole country (Han-
sard, 12 June 1996, col 2851). Early in 1997 the Department of ustice
indicated that it expected to introduce an Assessors Bill during 1997.%° It was
rumoured that Minister Omar would refer to the draft bill in his budget speech
in May 1997, but he did not. Only in 1998 was legislation tabled, and (as we
shall sce below} it proved to be very different from the vision set out three
years before.

Models of usage of lay assessors

The Co-ordinating Committee measured its success in terms of the number of
magisterial districts where the Jay assessor system had been established nomi-
nally in that processes were underway for the selection of assessors. But this
did not guarantee that assessors would actually be used in court, Unfortu-
nately we have not been able to obtain any statistics on the usc of assessors na-
tionwide - although magistrates are supposed to submit statistics on each

district to the Department of Justice every month (and the Department should

have data on its disbursements to asscssors), In the absence of a ny national
statistics, we have tried to piece together a total picture. But because our evi-
dence is patchy, we cannot say with any precision what the overall use of as-
sessors is across the country — either in terms of what proportion of cases
involve assessors or what proportion of courts use assessors.,

In further research we shall collate the available evidence from our survey
and in-depth interviews, together with our observations, for each magisterial
district for which we have data. Our preliminary collation of our data suggests

that there are four broad models of use of lay assessors in South Africa. These
four models are;

Model T:

Assessars sit in court for all or most of the time, and are used routinely. This
was the model developed in Nelspruit prior to 1994, and in Cape Town after
1994, although the system for allocating assessors differs greatly between
these two districts. The assessor {or assessors) sit alongside the magistrate, In
some stages of the legal proceedings they do not participate —and they may be
excused from sessions (especially the first session of the moming, before the
tea-break) which are mostly taken up with remands, pleas and bail applica-
tions. Because of the different ways of allocating assessors we need to distin-
guish between two variants of this model:

Model 1A:

Assessors sit with the same magistrate in the same court for an extended peri-
od of time. This is the system used in Nelspruit.

Model 18:

Assessors rotate among courts according to a roster. This was the system used
in Pretoria in 1996,

Model 2;

Assessors are always available in the court buildings, but do not sit in court all
of the time, This is the systern used in, for example, Wynberg (WCp). Assessors
will wait in a waiting-room until a magistrate calls for them to come to his {or
her) court because they are required for a particular case. in this mode, asses-
sors are sometimes used often, at least in all major trials; sometimes, however
they are used rarely, even if they are always available. They are likely 1o bé
used in trials only. Assessors are very unlikely to be used in minor cases (in-
cluding traffic offences or cases in which there are no difficult or controversial
facts — for example, a housebreaking cases where the accused left finger-
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prints). This model requires magistrates to have some idea albout a casc before
any evidence is led. One magistrate suggested that magistrates :s.hould be
given a ‘summary of the facts’ before the case comes up {as, he says, happe-'ns
in the Supreme Court) in order to identify which cases do and do not require
an assessor, In districts which use this model there are generally some individ-
ual magistrates who use assessors pretty much routinely, as in ModeI_L but
rmost of the courts are using Model 2 (this seems to be the case in Pretoria dur-

ing 1997).

Model 3: ' o
Assessors are not called to court routinely, but have to bo:? cal!led in especially if
their presence is considered necessary in a case. In White Rw_er, for example,
the prosecutor informs the magistrate in advance as to what k‘mds of cases are
to be heard, and the magistrate decides whether or notto callin an assessor on
that day. Unlike in Model 2, the magistrate requires a summary of the facts c|:f a
case days in advance so that an assessor can be s_ummonsed to cour, rat_ er
than at the start of the trial. In Kimberly, if the senior prosecutor thinks a case
warrants an assessor, he informs the magistrate and arranges for an assessor to
attend. In practice, therefore, magistrates have delegated to the prosecutor the
discretion as to when to call an assessor — but assessors are us_ed very farely. In
these Model 3 scenarios, assessors will only be used in partlc.ular trials, and
notin any other stages of legal proceedings. In this model, magistrates may se-
lect assessors by rotation from a roster, but many simply invite assessors
whom they know.

Model 4: |
Some magistrates object to lay assessors, and refuse to use them at all,

Which model is in use in which districts or courts depends on magistrates,
who have discretionary power over whether Of NOt to Use assessors (_exceptlm
specific categories of case in which their use is compulsory), the chief magus-l
trate in the area, and also heads of office, who wield significant if informa
power over the magistrates under their ju'risdict_ion. ‘ i
Itis important to note that in some districts, different magistrates use difter-
ent models. Moreover, the model in use may vary overtime. Qur research sug-
gests that there are many magisterial districts where the lay assessor sya.nemf
was sct up, functioned for a while, but thc?n faltered, usually as a resuit o
greater scli-confidence among hostile magistrates.

Setting up the lay assessor system

There is no standarised procedure for sctting up the lay assessor system, al-
though the Co-ordinating Committee energetically promoted one procedure
which became the most common one. Nonetheless, magistrates’ concern to
maintain control pulls them toward aiternative procedures.

In Nelspruit, where assessors were first used in a significant proportion of
cases, assessors were (and still are) selected by the senior magistrate, in con-
sultation with local leaders. Initially, the first assessor waited to be called to sit
with a magistrate, depending on the case, but from early on some of the mag-
istrates began to sit with an assessor on a more-or-less permanent basis. Vari-
ants of this systern are used in many other courts in Mpurmalanga. In Withank,
for example, one of the court interpreters arranged for people from the town-
ship - including people who share her surname and may well be relatives of
hers — to be put on a list of assessors, although the magistrates choose to sit
with assessors relatively infrequently. Procedures such as these in Nelspruit
and Withank mean that there is no demacratic control over the selection of lay
assessors whatsoever. In the Nelspruit case, the assessor system seems to op-
erate well in other respects; in Witbank, however, it appears to be close to dis-
astrous.

The procedure promoted by the Co-ordinating Committee was very differ-
ent. The Co-ordinating Committee wrote to the head-of-office in each magis-
terial district, requesting that they invite leaders of all local community
organisations to a meeting to set up the lay assessor system. The heads-of-
office typically wrote to local civic and residents’ organisations, churches,
farmer and other professional associations, and in some cases political parties
and welfare organisations also. In all of the cases we have studied the invited
organisations seem to be broadly representative of the ‘community’ in racial,
gender and party political terms,

Each ‘launch meeting’ would be attended by members of the national or
provincial co-ordinating committees, usually together with guest magistrates
from other parts of the country. The meetings usually followed the following
format; ’

1. An introduction by the head-of-office, .

2. A presentation by a member of the Co-ordinating Commiittee on the
background to and motivation for the introduction of lay assessors.

3. A presentation by a second member of the Co-ordinating Committee (or
another visiting Chief Magistrate) on the roles and functions of lay asses-
sors, their required qualifications, training and remuneration.

[
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4, Comments by any other visiting magistrates.

5. Questions from the floor, and responses by the speakers. ‘ |

6. Discussion of the establishment of a District Assessors Committee which
would be responsible for selecting assessors. |

7. The election or nomination of members of the District Assessors Commit-
tee.

Thereafter, the selection of assessors was in the hands of the _District Assessors
Committee, generally working closely with th‘e head-of-office. N .
In many cases, the members of the D|stnctlAss_essors Cor.nmn efiz chjr
elected on aracial basis. Members of the Co-ordinating Cgmmmge od en de-
scribed the objective of the lay assessor system as correcting the mai ec:u:ai;e:*
representation of different racial groups in the courtroom, It was no s?tpted
ing, therefore, that many District Ass:essors Committees were consll urEd
along racial lines, with (for example, in the Nprthern Cape) three co o;: N
members, three African members and three whltelmembers. The effect‘o_ this
was generally to contribute to a middle-class bias in the COIT:IITIIHEEJS. Bc-,cauts_.g
these committees were generally formed prior to the holding of ¢ .emocratl)c,
local government elections, no provision was m;}de.for local <_:0unm!lgrs lto e
included on them, Gender was sometimes a criterion used in const:tf;tlng a
District Assessors Committee. To the best of our knowledge, class was never
i nt. .
tak?: mé?rg;gﬂ?an areas the composition of the district corn[*mtt:?:*els c'.;_on"fe;
times became a problem, hecause the boundan'es of the magisteria '|stt_r|c
did not correspond to the ‘communities’ from which either accused or vic |mrs‘
came. In greater Cape Town, for example, many of the aqcused appeTarmg i :
the Cape Town or Wynberg magistratgs' Cours fio not live in the Cape c:wr; t?e
Wynberg magisterial districts. This raises questions about what constitutes

- : ) i living:
rcommunity’. The District Committee may represent the ‘community” living

within the magisterial district, but have no representatives fn:wrcrl the}:1 accused ;
‘community’, or even from the same racial group as the accuse :T ?re arzlr'nn‘
major African residential areas in the Wyrrben:g magisterial dlSt:’ICt, r?r ex -
ple, although many of the accused appearing in the'maglstrateslcoul i’. ;'ret "
rican, In such cases, community leaders from outside the magisterial distric
had to be co-opted onto the district committee. This problem is far less |mEo'|:;
tant outside the metropolitan areas (but not entirely unknown, as farmv‘vor E),

and other rural people are unlikely to be represented fully on committees).

The District Assessors Committee would then go about selecting assessors,
In many smali towns, the members of the committee selected themselves, and
may indeed have understood this as the purpose of the initial faunch meeting,.
In most areas, however, they advertised by word-of-mouth or by writing to or-
ganisations, and then interviewed applicants, putting together a roll of asses-
sors, In one district in Mpumalanga, radio advertising was used.

How these assessors were allocated to court depended on which of the
models outlined above was in use. In model 1B, assessors are allocated to
each court according to a roster, generally drawn up by the District Assessors
Committee. In Pretoria, assessors are allocated to each district court for one
week at atime, and to the regional courts for three months at a time. It remains
up to the individual magistrate to choose whether ar not to use the asgessor,
but the choice of assessor is outside the magistrate’s control. Assessors rotate
between courts, sometimes with time off. In model 2, assessors are called into
court, generally so as 1o ensure that there are always sufficient assessors avail-
able in court. The assessors are generally chosen by rotation, according to a
roster, in principle. In practice, however, some assessors prove harder to get
hold of, or less reliable in turning up, and over time they are called to court
less and less often. The roster in this model may be kept by the Committee
(perhaps delegated to the secretary or another committee metnber} or by an
official at the court (such as the chief magistrate’s secretary). in model 2 it is
casier for magistrates to disregard the formal rotation systermn and invite spe-
cific assessors from the roster to sit in cases — in other words, they subvert
model 2 by resorting individually to model 3. How much control magistrates
enjoy depends on the relationships between the head-of-office, magistrates,
the assessors committee and individual assessors. In madel 3, magistrates
have most power. They can easily pick and choose which assessor they want
to invite into court, There are courts where magistrates defer to the District As-
sessors Committee to arrange an assessor, But the choice remains the magis-
trate’s. A magistrate may choose even to select an assessor who is not on the
list.

In practice, whether the selection of an assessor for a case is made by the
individual magistrate concerned or whether it is outside his control depends
on the informal as much as formal power of the magistrate. Magistrates are
only likely to cede the power of selection to anyone else ifthree conditions ex-
ist: first, if the head-of-office exerts pressure on magistrates to use lay asses-
sors; secondly, if assessors stand behind the Assessors Cormmittee and insist
that they are used according to a pre-arranged roster; and thirdly, if the con-




duct of assessors on the roster is such that magistrates are for the most part in-
different as to which assessor or assessors sit with them in court.

One might expect that there would be struggles within the ‘community’, or
within the District Assessors Committee, over the allocation of assessors, We
are aware of districts where certain assessors were alleged to have been fa-
voured by the Committee’s secretary in drawing up the roster. But, in general,
District Committees have accepled that the assessors on their list be allocated
by rotation according to a roster, Nor does there appear to have been much di-
vision within Committees over who should be appointed: Committee mem-
bers seem to have almast all agreed on the basic qualifications required of
assessors, and do not seem to have divided along racial or other lines.

This is not to say that Committees have been free from turmoil. In several
districts in greater Cape Town which we have studied in some detail, the As-
sessors Committees have been plagued by bitter political divisions. Insofar as
District Committees are representative of the ‘community’, so they may be be-
set by ‘community politics’. In parts of metropolitan Cape Town, National
Party-aligned ‘community organisations’ have lined up against African Na-
tional Congress-aligned ‘community organisations’ in District Committees,
The political divisions have not been along racial lines - black against white,
or whatever — but largely confined to organisations based in coloured residen-
tial areas. Where implicitly partisan ‘community organisations’ are compet-
ing to represent the residents of an area, their conflict carries over into
structures such as District Assessors Committees. Ironically, there is little evi-
dence that these conflicts affect the operation of the lay assessor system in any
way; they do not appear to affect even the selection or allocation of assessors,
District Assessors Committees are a site of struggle not so much because of the
powets that they have over lay assessors or the courts, but rather because of
the symbolic value they have as institutions representing the ‘community’. It is
this that makes them a prize for partisan activists.

Public knowledge of lay assessors

In the survey we conducted among members of the public — which we report
on more fully in Chapter 6 — we asked whether people had seen lay assessors
in court or otherwise knew of lay assessors prior to the survey. Qur sample of

members of the public was drawn from people who wete present in and’

around court — in other words, people who we might expect to be much more
likely than other members of the public to know about lay assessors (see fur-

ther Appendix A). Nonetheless, only a minority of the members of the public

who we interviewed previously knew about fay assessors.

Knowledge of assessors varied little by race (see Table 3.1 ), but did vary by

! t in the Western Cape and Mpuma-
langa, and lowest in Gauteng, (The Western Cape data is complicated ’;)y the

province (see Table 3.2): it was highes

high 'no answer’ rate; it is possible that knowledge of assessors is higher than
the 32 per cent recorded in Table 1.) Given that assessors are more widely
used in tlje Western Cape and Mpumalanga than in Gauteng and the Northern
Cape, it is not surprising that public knowledge is much higher,

Table 3.1: Did you know about lay azsessors before answering
these questions? Responses by race.

White % Africon % Coloured %
Yes 27 20 29
Mo 59 74 54
MNo answer 14 (3 17
Total 100 100 100

Source: Our survey, Q27. Note: Coloured includes dian.

Table 3.2: Did you know about lay assessors before answering
these questions? Responses by province,

W.Cape® | N Cape % Gouteng % | Mpumalanga % | 4 Pravinces %
Yes n 18 10 35 24
Mo 45 75 89 58 63
No answer 23 7 | [ 13
Total 100 100 100 9% 100

Source: Qur survey, Q27. Note: some columns do not add to 100 per cent becauss of

rounding off. The final column i i . :
survey. mn is the unweighted total for the four provinces included in our

Earlier in the questionnaire we asked respondents if they had ever seen an as-
sessor in court. Their responses are set out in Table 3.3 below.




Table 3.3: Have you ever seen a lay assessor in court? Responses by province.

W. Cape % | N, Cape % Gouteng % | Mpumnalanga % | 4 Provinces %
Yes 52 14 21 30 37
No 43 82 50 59 51
Dan't know 5 4 30 | 12
Total 100 100 1o 100 100

Source; Qur survey, Note: some columns do not add to 100 per cent because of rounding off.
The final column is the unweighted total for the four provinces included in our survey.

Again, members of the public are much more likely to have seen assessors in
court in the Western Cape and Mpumalanga.

Combining answers to the two questions considered above allows us to
get a more complete picture of public knowledge and assessors, Table 3.4
shows that 17 per cent of our sample claimed to have both known about and
seen lay assessors. Six per cent claimed to have known about, but not seen, as-
sessors. Ten per centl were in the unlikely position of having seen but not
known about assessors (this is not an impossible position, as respondents
might not have realised that they were assessors until questioned about it by
us = but this seems somewhat implausible). Forty per cent said they had nei-
ther known about nor seen assessors, and the remaining 27 per cent did not
answer both questions, so we have no adequate data.

Table 3.4: Prior knowledge of / having seen assessors

Seen lay essessors in court?
Yes % Mo % DK/No answer %
Knew about Yos 17 & |
(SEES50rS Mo 10 40 12
beforehand? DK./No answer 1] D |15

Note: these are percentages of our total sample. DK= Don't know

The most interesting groups in this table are the 17 per cent who replied
yesfyes, the 6 per cent who said yes/no, and the 40 per cent who said no/no.
The breakdown of respondents in each province and the courts for which we
have large samples (i. e. a minimum of 30 people) are given in Table 3.5 be-
low.

Table 3.5: Knowledge/sight of assessors, by province

W. Cope | N. Cape % | Gauteng % | Mpumalanga | 4 Provinces
% % %
Knew about and seen 26 7 8 17 17
Knew abour, not seen 5 10 2 14 [
Mot known, not seen 27 6) 47 40 40
Other combinations 42 22 43 9 a7
Total 100 100 . 100 100 160

In the Western Cape, almost everyone who knew about assessors had seen
them in court. In Mpumalanga, most had. In the Northern Cape, however,
most people who knew about assessors had never seen them in court.

Questions of the sort ‘do you know about...?” may elicit exaggerated num-
bers of affirmative responses, because people often do not like to appear igno-
rant. We must therefore be cautious in interpreting the data above. But it does
appear that there are many members of the public — even those who go to
court for one or other reason —~ who do not know about assessors. To our
knowledge the Department of Justice has never issued any publicity or educa-
tional material (posters, pamphlets, etc).

Reported cases

Since the Co-ordinating Committee embarked on its programme to introduce
lay assessors into all magistrates’ courts, about a dozen cases dealing with the
use of assessors have been reported. Virtually all of the decisions arose as a re-
sult of cases being sent to the High Courts on review, with just a few involving
appeal proceedings. By and large the cases seem to be part of a perhaps inevi-
table process of clarifying the meaning of the provisions of the Magistrates’
Courts Act which govern the use of lay assessors.

Many ofthe cases involved situations in which lay assessors failed to return
to complete a partly-heard matter, In this series of decisions it was consistently
held that, unless the assessor became unfit to continue and could be dis-
missed under section 147 of the Criminal Procedure Act (Act 51 of 1977), the
assessor’s presence was necessary for the proper conclusion of the trial. His or
her absence would constitute a fatal irregularity resulting in any conviction
and sentence being set aside (for example S v Daniels 1997 (2) SACR 531 (C);
5 v Williams 1997 (2) SACR 299 (EC); § v Van der Merwe 1997 (2) SACR 230
(T)). Daniels is the most interesting of these cases because, in responding to
the review judge’s questions, the magistrate asserted that the accused were
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nat prejudiced by the absence of the assessor: ‘because there was only one as-
sessor . . . the magistrate’s finding on the facts would in any event have been
the finding of the court’ (Daniels 532i). Judge Farlam was unimpressed: ‘This
overlooks the fact that the assessor, if she had disagreed with the magistrate on
the facts, might have been able to persuade the magistrate that her view was
correct’ (532)). Perhaps the magistrate’s assertion was an attempt to justify an
action after the event but it encapsulates the attitude of many magistrates to
lay assessors: the magistrate can make decisions adequately on his or her
own, assessors should play an advisory role at most, but anyway it is (almost)
tinconceivable that an assessor could ever raise something that would im-
prove the magistrate’s own decision. On this view, one assessor sitting with a
magistrate could only be window-dressing.

Lay assessors fail to return to complete partly-heard trials relatively infre-
quently, but the issue is nonetheless serious because it means that the pro-
ceedings must be aborted. it is now to be dealt with directly in the Magistrates’
Courts Act. The amendments to that Act proposed in Bill 33 of 1998 give the
presiding magistrate a discretion to continue proceedings before the remain-
ing members of the court.

In 5 v Gumbushe 1997 (1) SACE 638 (N) the MNatal Provincial Division was
confronted with a case which, to the judges concerned, was evidence of the
lack of value of lay assessors. In this case Hurt | comments: ‘Hopefully | am be-
ing unduly pessimistic in this regard, but | am compelled to say that the par-
ticular case with which this appeal is concerned gives me no encouragement
[concerning the real assistance lay assessors might give courts] whatsoever’
{643i)). The case involved an appeal from a regional court trial in which the
accused had been convicted on two counts of murder. Following the require-
ment of section 93ter of the Magistrates” Courts Act, the magistrate had sat
with two assessors, In convicting the accused, the assessors overruled the
magistrate, The magistrate believed that the evidence before the court fell
short of establishing the accused’s guilt beyond reasonable doubt. The High
Court agreed and set aside the conviction and sentence.

The judgment in Gumbushe is interesting not so much as an example of an
appeal judge overturning a decision in which two assessors had overruled a
magistrate but for the court’s comments on the use of lay assessors under the
Magistrates’ Courts Act. Hurt ] is at pains to distinguish between assessors
used under section 145 of the Criminal Procedure Act and those used under
section 93ter of the Magistrates’ Courts Act. The former (expert assessors) he
reminds us, who sit in the Supreme (and now High) Court, ‘are invariably peo-
ple who have previous substantial experience in criminal procedure and in

the science of the evaluation of evidence’. The presence of assessors used in
terms of section 93ter, on the other hand, is to:

make the trial of the accused more of a “trial by peers’ and constitute
some prolection against the conduct and reactions of the witnesses and
accused being judged by incorrect yardsticks not applicable to those of
the environment and community to which those withesses and the ac-
cused belong. In a limited sense then, the assessors were intended to
give the magistrate the benefit of theif expertise and experience of the
community from which the accused comes and of its communal values
and standards, which might often explain conduct or reactions which a

stranger to that community might regard as doubtful or suspicious.
(642j-3a)

ButHurt ] is far from convinced that these assessors can assist the magistrate:

There is no selection criterion based on legal or procedural knowledge
or expericnce or expertise. Although the experience of the community
may be of considerable assistance in the enquiry pertaining to sentence
of an accused person, it is by no means clear that, in the average situa-
tion, they will be able to give the presiding officer any real assistance in

reaching a decision as to the guilt or innocence of an accused person.
(643h)

The lack of legal expertise of lay assessors means, according to Judge Hurt,
that the record of cases in which assessors participate in making the decision
(as opposed to advising on sentence) will have to include a number of things
that are not necessary in proceedings without lay assessors (and are not neces-
sary when expert assessors are used under section 145 of the Criminal Proce-
dure Act). It must include a record of the magistrate’s ‘tuition’ (sic at 644c) of
the assessors concerning particular rules of evidence (such as, in this case,
rules relating to single witnesses). It will not be sufficient 1o state the rule; ‘the
presiding officer will have to inform his assessors of the reason why the rule is
in place’ (644c). The judgment must reflect clearly whether or not views on
each part of the evidence are those of the full court; reasons for any dissent
will have to be recorded; and, finally:

where an assessor has special knowledge of some custom of habit pecu-
liar to the community from which the witness or the accused comes,
which may affect his conclusion as to the facts, he should inform the
court of this knowledge and the existence or otherwise of the custom



fand, of course, its effect on the assessment of evidence) can then be
properly aired in evidence and form part of the record of the trial. (644i)

Hurt ) acknowledges that this places a ‘substantial additional burden’ (645a)
on magistrates but believes it to be unaveidable,
Overall, Gumbushe reflects the ambivalence {or even hostility) that the le-
gal establishment fecls towards assessors. The ability of lay people to distin-
guish fact from falsehood or to sift what is relevant from what is irrelevant
without tuition in law is denied by the judgment. Its response is to require as-
sessors 1o be taught to behave like lawyers, The likely effect of the judgment is
to discourage magistrates from using lay assessors. But in one sense the judg-
ment treats lay assessors very seriously, The reason that Hurt | demands that
tay assessors be given ‘tuition’ and that the record contain a full explanation of
the reasoning of the assessors can only be so that their views are properly con-
sidered when a case goes on review and so that the magistrate does not auto-
matically have the upper hand. The question is whether this is an appropriate
way 1o treat lay assessors. Our research shows that in most cases there is no
disagreement among the members of the court (as we shall see further below).
This is not unexpected. Although in some cases it may be a result of too-ready
deference by assessors 1o the ‘wisdom’ of magistrates, in a well-working sys-
tem one might expect discussion amongst assessors and the magistrate to lead
1o agreement. In those rare cases where assessors do not persuade the presid-
ing magistrate and he or she does not persuade them, the overruled magistrate
will send the case on review, Perhaps the views of the assessors will not be
done full justice in the reasoning of the magistrate supplied to the reviewing
judge but it is not clear that this will matter a great deal. Although the review
judge may be deprived of a full sense of the assessors’ reactions 10 witnesses,
he or she will have the full record of the case. A review judge’s decision 1o set
aside the decision of the court and acquit the accused cannot lead to serious
injustice,

Cameron )’s treatment of the use of evidence by lay assessors in S v Maslela
1996 (2) SACR 453 (T) while still firmly in the cautious South African tradition,
is much more robust, The magistrate had set the proceedings aside because
inadmissible evidence had been introduced before an assessor. The ‘inadmi-
ssible evidence’ in question was an answer prompted by a leading question
put by the prosecutor. In fact, although it may have been improperly put bef-
ore the court the evidence was not prejudicial to the accused. Cameron )
noted that there is well-established law suggesting that ‘a trial which takes
place before a Judge and assessors is not a fair trial when there is divulged to

the assessors inadmissible evidence which is damaging to the accused’ (R v

Matsego 1956 (3) SA 411 (A) at417 quoted in Maslela at 499j). In directing the
maglstrate to resume the trial, Cameron ) invoked the constitutional guarantee
of a fair rial. The question, he said, is whether the accused has been tried in
acr_ordancg with nations of basic fairness and justice. Herc the evidence im-
properly elicited was in fact favourable to the accused — the magistrate’s reac-
tion ha!d'becn ‘exapgerated and inappropriate’ (502d). It may seem surprising
that this is the only case of its sort over the past few years, Althoug}:n this case
was not complex, it is clear that drawing the fine between evidence ie iti-
mately heard by an assessor and other evidence will often be difficult Butagas a
general rule, cases like this will reach the High Court only when a dc.cision is
challenged on appeal. An appeal in a matter like this would depend on the
5_:'::2?:3 :;;, ?J;?/er at the trial an.d itis still a minority of district court cases
A number of things are interesting about these reported cases concernin
lay assessors over the past seven or so years. One is that there are 50 few ogf
them,.Th|s may be interpreted as a sign that the system is relatively unprob-
‘Iemanc,‘ or, atleast, that there are not many problerns that cannot be eorte% out
in the trial court. Another is that they cover a limited number of issues. A few
deal with the always-vexed issue of recusal (S v K 1997 (1} 5ACR 106 (IC)' Sv
Kroon 1997 (1) SA 525 (A)), and, as already mentioned, a number concerr: la
ASSe550TS wlho do not return to complete a trial, but very few consider the is’j
sues that might be the most complex in trials with lay assessors — rules of evi-
dence and the distinction between law and fact. One possible reason for this
as we suggest in commenting on Maslela is that such cases will reach the Hi h
Courts only if they were defended and are taken on appeal, Another possikﬁe
reason is that problems are relatively rare. ‘
Taken together —and despite Hurt J's pessimism in Gumbushe - these cases
hardly suggest that the use of lay assessors gives rise to widespread injusticeq-
What they do seem to reflect are not unexpected teething problems moments
of professional resistance, and the viability of a lay assessor progr:ﬁmme

The Magistrates’ Courts Amendment Bill, 1998

The Department of Justice held out the prospect of new legislation to govern
the use of assessors from the end of 1995, through 1996 and into 1997, The
1996 Constitution specifically envisaged the extension of lay participatic.)n in
the courts. Eventually, in January 1998, the Cabinet finally approved a Magis-
trates’ Courts Amendment Bill.*® Two months later the Bill was published as

- Bill 33 of 1998 (sce Appendix D).




After a long wait, the Bill turned out to propose minimal changes only. On
the crucial issue of magisterial discretion over the use of assessors, the Bill
does propose that two assessors be compulsory in certain types of case. But,
because these types of case are narrowly defined and magistrates are allowed
to retain control over who they appoint as assessors, the Bill promises to pro-
tect magisterial power,

The Portfalio Committee on Justice in the National Assembly invited writ-
ten and aral submissions on the Bill. [tis appropriate in this chapterto draw at-
tention to the opposition expressed in submissions to the very principle of lay
participation in judicial decision-making. One version of this was contained
in the submissions by members of the Law Society. The Law Society of the
Cape of Good Hope expressed its opposition to any provision for lay assessors
to outvote a magistrate. It proposed that assessors be required to have legal,
paralegal or ‘social science’ qualifications, otherwise there is the danger of
‘community views riding roughshod over well established legal principles’.
Assessors’ views might be ‘frighteningly subjective’ rather than ‘objective’, At-
torney E. M. Makgoba, of the Northern Region of the Law Society of the Trans-
vaal, put it as bluntly. He submitted that:

Our standpoint is that it is dangerous to allow lay assessors who had
[sic] absolutely no knowledge of the law to cutvote magistrates trained
in law, There is a danger that such lay assessors would ignore basic prin-
ciples of punishment, such as the fact that punishment should fit the
criminal. In a country such as ours where elements of tribalism, ethnic-
ity and racism are still prevalent there is no doubt that the use of lay as-
sessors would promote bias, prejudice and unfairness. Nepotism and
corruption will not be ruled out.

Without passing law examinations, he contended, assessors were not compe-
tent to decide even on matters of fact.
A similar view was put forward by the South African Institute of Race Rela-

tions. The Institute was as emphaticly negative about the value of lay partici-
pation:

Lay assessors are at best superfluous, and at worst a threat to the inde-

pendence of magistrates. Magistrates have the theoretical knowledge,
traiming and practical experience which places them in the best position

to reach a decision on the basis of atl the evidence which is presented in
atrial, There is nothing a lay person can contribute in such a situation.¥

The Institute pointed to a range of practical problems in the use of lay asses-
sors, asserted that their use would lead to injustices, and argued that legisla-
tion making them compulsory in any cases and allowing magistrates to be
outvoted entailed an infringement of the independence of the judiciary.

These submissions show that the hostility to lay participation recorded in
Chapter 2 remains a powerful force, within and outside the lega! profession.
The principled positions taken by these critics of lay participation are hard to
reconcile with the main currents of democratic theory (whether liberal or oth-
erwise). The following chapters examine whether the experience of the lay as-
sessor system /n pracfice justifies this hostility.

Conclusion

Lay assessors were introduced in 1992-93 with little fanfare and reintroduced
after 1994 with much fanfare. By the time that new legislation was tabled, in
1998, the lay assessor system had faltered in the face of magisterial opposi-
tion. Indeed, the contents of the 1998 legislation suggest that there was also a
marked loss of enthusiasm on the part of the Minister and Department of Jus-
tice. Having formerly trumpeted the prospect of compulsory assessors in all
courts, as well as lay magistrates and ‘community courts’, the Minister and
Department seem by 1998 1o have retreated to a vision of discretionary lay as-
sessors not dissimilar to the vision of the Department under the National Party
government prior to 1994,

The shift in official thinking seems to have taken place in 1996, Lay asses-
sors were barely mentioned in the Department of Justice’s report on The First
1000 Days (May 1994 = January 1997), barely figure in the Department’s vi-
sion statement, Justice 2000, and are rarely mentioned in speeches by the
Minister. Three major reasons stand out as possible explanations for this shift.
First, opposition to the use of lay assessors rose dramatically among magis-
trates and judges. This opposition was clear in November 1995, at the Depart-
ment’s Legal Forum held in Durban; it continued through 1996 and 1997,
Secondly, the Department of justice was apparently alarmed at the fiscal im-
plications of a compulsary, countrywide system of lay assessors — and the le-
gal profession played on this fear astutely. it is possible even that pressure was
exerted on the Department of Justice by the Department of State Expenditure,
Thirdly, the Minister and Department of Justice defined new priorities, Ini-
tially, the introduction of lay assessors was driven by the perception that the
courts lacked legitimacy and the assessmenit that this problem could be solved
through the appaintment of black people to the bench, albeit as lay assessors.
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By 1996, however, it was becoming clear that the public was more concerned
with the efficacy of action against crime than with the representativeness of
the bench, and was more concerned with justice for the victims of crime than
justice for the accused. One indication of this shift was that the Department of
Justice introduced legislation which gave magistrates greater powers to lock
people up without bail, without reforming in any way the decision-making
structure of the bench,

Amidst its changing priorities, the Department of Justice never clarified
what roles or objectives were attached to lay assessors. At different times the
objective seemed to be; to change the racial composition of the bench so as to
legitimate the courts; to monitor and check up on magistrates; to ensure that at
least one member of the bench matched, in culwral terms, the accused; to
harness ‘community” knowledge; and 5o on. The lack of clarity as to what the
system was supposed to achieve undermined its implementation.

Nor did the Department of Justice set in place any procedures for monitor-
ing the use of lay assessors, Whilst data are supposedly sent from every magis-
trates’ court to Pretoria, once a month, detailing the use of assessors, in
practice nobody at the Department of Justice seems to collate this data. The
Department of Justice perforce relies on impressionistic or anecdotal informa-
tion to know how the system is proceeding - and much of this information is
misleading. The use of lay assessors is much less widespread than senior offi-
cials seem to believe.

In the following two chapters we begin to document the experiences of
and with lay assessors, as well as the attitudes towards the system on the part
of both magistrates and assessors themselves,

Chapter 4

The views of magistrates on
lay assessors

The appointment of assessors affects, most directty of all, the professional (i. e.
legally trained) magistrates who hitherto have enjoyed a monopoly of judicial
decision-making power in the lower courts. It is not surprising that most mag-
istrates have been less than enthusiastic about the introduction of lay asses-
sors. Few have used the discretionary provisions of the 1991 legislation to
appoint assessors to sit with them in court. But the widespread ambivalence or
even opposition of magistrates to the use of lay assessors does not stem solely
from a reluctance to cede any power. Even those magistrates who believe that
the systermn of lay assessors is a good idea express reservalions about the way in
which the system works in practice, These reservations cover both logistical
issues — i. e, the practicalities of running a court, especially given the heavy
caseload in many areas — and the way in which lay assessors reach decisions
incourt—i. e. the justice of the outcome, As we shall discuss further in Chapter
7, many of the criticisms raised by magistrates require attention if the lay as-
sessor system is to operate in a just and effective manner. But these problems
are not insoluble; many of the solutions have been identified already by mag-
istrates who, faced with these problems, have not thrown up their hands in
horror but have instead sought ways of addressing them so as to make the sys-
tem of lay assessors work.

The dearth of material on South Africa’s lower courts makes it very difficult
1o assess how those fower courts operated priorto 1991, or even 199495,
The present research project has therefore been unable to build on existing re-
search so as to provide a detailed assessment of how the introduction of lay as-
sessors has changed the administration of justice. What we have been able to
do is provide a critical account of the claimed perceptions = and claimed ex-
periences — of participants in these changes, i. e. magistrates and lay assessors.
Inthis chapter, we focus on the perceptions and experiences of magistrates.
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Profile of magistrates interviewed

Owr research among magistrates was conducted through the use of structured
questionnaires, semi-structured in-depth interviews and wide-ranging, more
informal discussions. Questionnaires were completed by about 50 magis-
trates, three-quarters of whom were white and one-fifth African, with the re-
mainder coloured or Indian. About 60 per cent were men, and 40 per cent
women. Although the racial composition of this sample is not dissimilar to
that of magistrates in South Africa as a whole (see chapter 2) and our sample is
drawn from many parts of the country, it cannot be considered a representa-
tive sample, Given both the non-random selection and the small size of our
sample, our findings frorm our questionnaire-based survey shauld not be inter-
preted as representative of magistrates as a whole. Our methodology is dis-
cussed further in Appendix A.

In-depth interviews were conducted with about 60 magistrates. In Mpu-
malanga and Northern Province we interviewed about thirty magistrates (in-
cluding twenty-two white and eight black magistrates, all of the latter from
former bantustan districts). In each of the Northern Cape, Western Cape and
Gauteng we interviewed about ten magistrates. In total, we collected some in-
formation from about three per cent of the country’s lower court magistrates.
Almost all were criminal court magistrates; a small minority were at the time
of the interview civil court magistrates. Two of our interviewees had only
worked in the regional courts, a handful had worked in both regional and dis-
trict courts, and the overwhelming majority had only worked in the district
courts. In general, the following description and analysis refers to district
criminal courts (and not civil or regional courts).

It is perhaps necessary for us to point out who we have notspoken Lo or in-
terviewed. For the most part, magistrates opposed to the lay assessor system
have been reluctant to speak to us, In addition, when approaching the head-
of-office in a district to arrange interviews we were usually directed to magis-
trates who have used lay assessors. The resulting focus on magistrates who are
naot totally unsympathetic to the system has had benefits as it allowed us to ex-
plore problems of implementation in a constructive way. However, it also
means that, although we have interviewed some magistrates who are op-
posed to the system, the number of these interviews is not in proportion to the
large number of magistrates with these views in the country as a whole, Sec-
ondly, we have not interviewed any magistrates from two areas where the ad-
ministration of justice has particular problems - KwaZulu-Natal, where
political conflict has continued past 1994, and the former Transkei, where the
administration of justice is reported to be in a parlous condition.

Familiarity with and use of assessors

Given the limitations of our sample, we cannot use our survey to quantify
meaningfully the extent of familiarity with and use of assessors in district
courts. The ‘results’ indicate how unrepresentative our sample was: a full 40
per cent of the criminal court magistrates interviewed claim to use assessors
always, with a further 26 per cent using thern often, 16 per cent sometimes or
rarely, and only 19 per cent never. As we saw in Chapter 3, the actual use of
Ialy assess0rs is nowhere near this high. Our sample of magistrates comprises,
disproportionately, assessors who have some experience of the lay assessor
system. This is, of course, useful in considering what these experiences have
been (as we shall see below), but not for quantifying how widespread such ex-
pericnces have been among district court magistratés at large,

Knowledge about assessors

Magistrates’ knowledge of assessors comes primarily from their own experi-
ences. Magistrates have not had access to much documentation on assessors,
Many - perhaps most— magistrates seem to be aware that Justice College pro-
duced a document on the use of assessors. One magistrate told us that Justice
College had also provided lectures on assessors in their courses for criminal
court magistrates, Some magistrates had read the Act. Magistrates have there-
fore relied primarily on verbal briefings from chief magistrates or their head-
of-office. Magistrates were not aware of any written communication from the
Department of justice (at least, not since 1992), Magistrates in sorne areas had
been given very short documents written by the chief magistrate, setting out
guidelines for assessors. Some rnagistrates had received the drait Act circu-
lated in fate 1995 by the Co-ordinating Committee, At least one magistrate ref-
ered to a document issued by the Magistrates’ Commission concerning the
use of lay assessors. Even if magistrates had received all of the above written
and verbal communications, however, they would have only a hazy idea of
how the assessor system is supposed to work in practice, and none of how it
actually does work anywhere else.

It is our impression that most magistrates know little about the use of asses-
sors by other magistrates, even in the same district. They do not attend each
qther’s courts, of course, and their discussions in the tea-room are likely to be
limited to horror anecdotes. Nor, it seems, do magistrates have access to the

collated statistics on the use of assessors in their district, yet alone other dis-
tricts.




Use of assessors

The Magistrates’ Courts Act makes it quite clear that the use of assessors is en-
tirely at the discretion of the magistrate (except in murder cases in the regional
courts, for which the Criminal Procedure Act requires that assessors are used).
This is also emphasised strongly in the Justice College document on lay asses-
sors, At the same time, however, magistrates are under a certain amount of
pressure to use assessors. When the pressure comes from the Department of
Justice aloneg, it has little force. But when the chief magistrate or head-of-office
applies pressure, it is harder to resist. The result, as we saw in Chapter 3, is that
the use of lay assessors is very uneven across the country.

There is also little clarity on what kinds of cases are appropriate for the ap-
pointment of assessors. In general, assessors are not used in a range of minor
offences - including, especially, traffic offences (which means that assessors
are not used at all in those courts in the larger magisterial districts which spe-
cialise as traffic courts). Assessors are used in most other cases — including
theft, shoplifting and housebreaking, assault, and so on.

Magistrates say that they ask the accused if he or she has any objection to
the participation of lay assessors on the bench. It seems rare for the accused
themselves to object (although we were told by one magistrate that he had
heard that the chairman of his assessors’ committee had appeared in a neigh-
bouring court and objected to being tried by assessorst). It seems to be rela-
tively common for attorneys to object — but as large numbers of accused
people still appear in court undefended, objections are not common. (We
“have been told that objections are more common in the regional courts ) Mag-
istrates say that they often over-rule objections. According to onc magistrate
in Cape Town, ‘they have got to give me a good reason’; if the reason given is
simply that they feel ‘uncomfortable’ with lay assessors, then he overrules the
objection. Only if the attorney provides a ‘good reason’ - such as that the as-
sessor is the neighbour of the accused — will the magistrate heed the objection,
and even then he says he gets a different assessor from another court. Magis-
trates often tell us that attorneys see the presence of assessors as raising the
likelihood of conviction. Some magistrates say that now they only ask the ac-
cused if they object if the accused has an attorney, because they are the only
ones who object. Defended white accused are considered to be the most
likely people to object. It is unclear how many magistrates distinguish be-
tween objections to specific lay assessors and objections to lay assessors gen-
erally.

There is great variation in which stages of the proceedings in court the as-
sessors are used, In the questionnaire we asked magistrates in which stages

they used assessors. Table 4.1 presents the answers we collected, as a percent-
age of the magistrates who said they used assessors at all,

Table 4.): Use of assessors in different stages of court proceedings

Stage in which used: by magistrates who use lay gssessors
Always % Ofien % Rarely % Total %

Remands and pleas 29 8 o 20
Bail hearings t8 9 0 H
Trials 100 100" 100 100
Trials-within-trials 12 18 0 "
Sentencing 65 73 43 43
Section 174 applications 29 55 29 37
Other 12 9 0 9

Note: The _total column camprises all magistrates who said they used assessors always, often
or rarely, i. e. it excludes magistrates who never used assessors.

Some of these responses surprise us. The use of assessors in bail hearin gsis
surprisingly low. The' Justice College document on lay assessors argues
against their use in bail hearings ~ the document refers to the provision which
stafes that assessors may assist the magistrate in any trial. Since a bail applica-
tion is not part of the trial, assessors should not be used (Mitchley, 1992: 17).
Bail hearings are, however, a matter of great concern to the public - as be-
came very clear during 1996, indeed, the Criminal Procedure Act was
amended in 1997 s0 as to empower magistrates to take into account views in
the community (section 60 (8A) (c) and (d)) - clearly in response to the public
outcry over offences committed by people out on bail. Yet very few magis-
trates — even magistrates who are clearly sympathetic to the assessor systern —
use assessors in bail hearings. Taking the views of the ‘community’ into ac-
count does not extend as far as sharing decision-making with lay assessors
from the ‘community’. -
. There may be a practical reason for the low use of assessors in bail hear-
ings. Bail hearings are usually short, Unless ragistrates have assessors sitting
on the bench permanently (i. e. in model 1, as set out in Chapter 3), they may
not consider it worth the delay to call an assessor (except in unusual cases,
perhaps). In courts where assessors are called in to attend only previously ear-
marked cases (i. e, model 3), assessors would clearly not be used for bail hear-
ings. (Notwithstanding these practical difficulties, the 1995 Magistrates’
Cour_ts Amendment Bill makes it easier for magistrates to use assessors in bail
hearings by substituting the word ‘proceedings’ for the word “trial”.)




Surprisingly, a number of magistrates claim to use assessors in trials.
within-trials as in bail hearings. Trials-within-trials concern matters of law,
The Magistrates’ Courts Act clearly stipulates that ‘any matter of law . . . shall
be decided by the presiding judicial officer [i. e, magistrate] and no assessor
shall have a voice in any such decision’. ustice College pronounced that
magistrates should sit alone on matters of law in order to avoid ‘irregularities’
(Mitchley, 1992: 17). It may be that magistrates who allow the assessor(s) 1o
remain on the bench during a trial-within-trial considered themselves to be
‘using’ the assessor. We did not explore this issue in interviews.

Qur questionnaire revealed a high use of assessors in sentencing. The leg-
islation is somewhat unclear on the involvement of assessors in sentencing.
The Magistrates’ Courts Act (as amended in 1991) stipulates that magistrates
may appoint assessors ‘in considering a community-based punishment’,
which is defined as correctional supervision or community service. The Act
also states that assessors should have no role when a community-based sen-
tence is not contemplated (section 93ter (3) (7). According to the Act, the de-
termination of sentence 15 a matter of law and is thus the preserve of the
magistrate. The 1991 legislation, by providing for the appointment of asses-
sors in consideration of community-based sentences, creates what Justice
College describes as ‘an exception to the general rule that the question of sen-
tence is to be determined by the presiding officer [i. e. magistrate] alone’
(Mitchley, 1992: 18). This does not preclude assessors’ involverment in situa-
tions where community-based sentences are not chosen, as long as such sen-
tences were ‘considered’. This clearly leaves some ambiguity as to the role of
assessors in these situations. In the opinion of Justice College, if the cournt
(comprising magistrate and assessors) decides not to impose a community-
based sentence then the assessors should have ‘no say in the consideration of
.« an alternative sentence’. But — and this is a very big ‘but’ — the magistrate
‘may nevertheless consult’ the assessors, ‘as long as it is realised that the final
decision is that of the presiding officer’ (ibid.: 19).

Many magistrates were wary of discussing with us the involvement of as-
sessors in sentencing, apparently out of concern that they were acting beyond
the scope of existing legislation. Some magistrates say that they were told by
more senior magistrates not to use assessors at all except in imposing
community-based sentences. Nonetheless, many magistrates say that they
‘consult’ assessors regularly. In Cape Town, for example, one magistrate told
usthat although sentencing is not ‘strictly’ part of an assessor’s role, in practice
magistrates tend to consult with the assessors, Another magistrate told us that
he would ask the assessors what they thought even if it was clear that a

community-based sentence was inappropriate; the decision on sentencing
would be the magistrate’s alone, but he would be influenced by the assessors’
views. A magistrate in Mpumalanga told us that he consulted the assessors
over whether to impose a community service sentence — but that the assessors
were rarely enthusiastic, saying that ‘we don’t need them [the convicted
criminals] in the community’. Otherwise, this magistrate said, sentencing was
his responsibility, for which he alone had to answer to judges if necessary. As
Table 4.1 shows, almost two-thirds of the magistrates who use assessors at all
say that they use thern in sentencing, We did not ask magistrates to distinguish
whether this meant only community-based sentencing or sentencing in gen-
eral, but our impression is that many magistrates use assessors routinely in
sentencing. The 1998 Magistrates’ Courts Amendment Bill would clarify the
position of assessors with regard to sentencing. The proposed amendments
specify that, in determining sentence, assessors assist the magistrate ‘in an ad-
visory capacity only’ {(Magistrates’ Courts Amendrent Bill, clause 2{(c)).
Table 4.1 also indicates that assessors are used in ‘Section 174 applica-
tions”. Section 174 of the Criminal Procedure Act provides for applications to
be made for the discharge of the accused at the end of the state’s case, on the
grounds that ‘the court is of the opinion that there is no evidence that the ac-
cused committed the offence referred to in the charge or any offence of which
he may be convicted on the charge’, Justice College confidently pronounces
that this is a matter of law, and 50 ‘the decision is that of the presiding officer’
alone (Mitchley, 1992: 16). A series of South African cases have confirmed
that this is a matter of law (see, for example, 5 v Magxwalisa 1984 (2) SA 314
(N)), and so itwould be a matter in which, according to the Magistrates’ Courts
ACt, ‘no assessor shall have a voice’ (section 93ter (3) (a)). Nevertheless, there
is case law to the effect that the credibility of a witness may have some (albeit
limited) relevance in making a decision under section 174 (§ v Mpetha 1983
(4)9 262 {C)) - and this is a matter on which assessors may have something to
contribute. Our impression is that assessors are generally used in an advisory
role in consideration of section 174 applications. We witnessed a case where
a magistrate consulted with the assessors before discharging the accused. The
case concerned shoplifting; the prosecution’s only witness was the store secu-
rity officer, whose testimony seemed flawed when cross-examined. The mag-
istrate’s consultation with the assessors was really to ensure that they
understood and did not dissent from the decision to discharge the accused.
In short, assessors are most widely used in trials, and seem to be used on an
advisory basis in sentencing and, to a lesser extent, section 174 applications,
Assessors are used but rarely in bail applications, remands or pleas.



The range of proceedings in which assessors are used — or, at least, are
present — depends very much on the general use of assessors in that court. In
Chapter 3 we identified four distinct models of use of assessors in the lnwer
courts. In model 1, assessors sit in court for all or most of the time, are used
routinely regardless of the nature of the case, and attend or participate in a
wide range of proceedings. In many counts using this model, the magistrate
does not bring the assessor(s) into court at the start of the day until after most of
the more routine matters — including, often, bail hearings - have becn dealt
with. But once they have joined the bench, the assessors are invelved in most
proceedings, In models 2 and 3 it is likely that assessors will only be used in
trials and, sometimes, for sentencing.

Some magistrates object to lay assessors, and refuse to use thern at all; this
we identified as model 4. As we shall see further below, the reasons for not us-
ing assessors at all are varied. They include a range of practical objections, the
assertion that legal expertise is both necessary and sufficient for judicial offi-
cers ("1 have a degree, why should | sit with an untrained assessor?’) and — it is
said — elements of racism (as one black magistrate told us: ‘remember, we still
have people [i. e. magistrates] here who would find it difficult to sit next to a
black person’),

Some mapgistrates who employ model 1 and have assessors in court all or
most of the time have been criticised by other magistrates. In Wynberg (WCp),
for example, one magistrate told us that she had been criticised strongly even
though the assessors sitting with her had not actually been participating in all
stages of proceedings. She reasoned that assessors gained experience and
learnt about court proceedings even if their participation was not really neces-
sary. In cases where she did use assessors, she used them from the beginning
of the trial to its conclusion, including sentencing - for which some of her col-
leagues also criticised her,

Criteria for deciding whether assessors are required in a case
Many magistrates exercise discretion as to the kinds of case where an assessor
is appropriate (i. e. using either model 2 or model 3 as set out in Chapter 3).
The Magistrates’ Courts Act provides little guidance on the exercise of this dis-
cretion. Magistrates are told to take into account:
(i} the cultural and sacial environment from which the accused origi-
nates;

(i) the educational background of the accused; .
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(iii) the nature and seriousness of the offence of which the accused
stands accysed or has been convicted;

(iv) the extent or probable extent of the punishment to which the ac-
cuscd will be exposed upon conviction, or is exposed, as the case
may be;

{v) any other matter or circumstance which he [sic] may deem to be in-

dicative of the desirability of summoning an assessor or assessors,
(Section 93ter (2) (a))

Justice College provides some supplementary guidance. Its briefing paper dis-
cusses, first, the background of the accused (i. e. (i) and (ii) above). Where the
background of the accused is ‘relevantto the adjudication of a fact in dispute’,
‘a subjective test must be applied in judging’ this fact in dispute, and the back-
ground of the accused is ‘foreign to the presiding officer’, then *it will proba-
bly be appropriate to appoint an assessor who is conversant with such
background’. The briefing paper provides one example of this: In a case
where the accused’s belief in witcheraft is so relevant, then the appointment
of an assessor with an understanding of witchcraft is (probably) appropriate

(in fact, Justice College use the term ‘expedient’).* The paper immediately
adds:

This does not mean that it will be appropriate to appoint assessors in al
cases where the presiding officer’s cultural and social background dif-
fers from that of the accused. Each case will have to be judged on merit.
(Mitchley, 1992: 10)

if this leaves considerable ambiguity in how to exercise discretion with re-
spect to the cultural and social background of the accused, it is even more un-
clear as to how the educational background of the accused might be relevant.
With regard to the seriousness of the offence and likely severity of the pun-
ishment (i. e. section 93ter (2) (a) (iii) and (iv)), Justice College advises simply
that the appointment of assessors ‘may be viewed as more expedient’ if the
crime is relatively serious or the probably punichment reatively severe. Fi-
nally, Justice College suggests that, in terms of paragraph (v), magistrates may
bear in mind: ‘the public interest in the case; the possible consequences the
judgment may have on another member or members of the public; land] the
technical nature of the evidence to be adduced’ (Mitchley, 1992: 10-11).
Section 93ter (2) (a) seems to accommodate and reflect two very different
reasons for using assessors: one, to enhance the quality of justice through a
more informed adjudication of the facts of particular cases, and the other, to



enhance the legitimacy of the courts and its decisions. The justice College pa-
per implies that the former is the most important. In considering the choice of
an assessor, the paper assumes that the selection is up to the magistrate. It then
sUggests:

An ordinary member of the public may be appointed but only if such an
appointment will be expedient for the administration of justice. The cul-
tural and social background of such a person or his knowledge of the
cultural and social background of the accused will be of utmost impor-
tance, If a person who is considered for appointment as assessor has no
knowledge of the cultural or social background of the accused and has a
totally different cultural or social background, it can hardly be said that
he will be able 1o assist the presiding officer in any way. (Mitchley,
1992: 11-12, emphasis added)

The paper provides no guidance whatsoever as to what criteria should be
used if the concern is the legitimacy of the courts, as may fall under section
93rer(2) (a) (v) especially. The perception that assessors are there to ‘assist’ the
magistrate is also revealing,

in practice those magistrates who use assessors selectively apply fairly
crude racial and sometimes gender criteria. Firstly, some white magistrates
say that the use of assessors is only ‘necessary’ if a case has a ‘racial dimen-
sion’. This does not appear to mean only those cases where the accused, on
the one hand, and the victim of the crime and the magistrate, on the other, dif-
fered in racial terms — most obviously, in cases where the accused was black,
the victim of the crime white, and the magistrate white. Rather, it seems to
mean an undefined range of cases where the accused and the magistrate dif-
fered in racial terms, Given a white magistrate, therefore, it refers to cases with
black accused, and justifies the need for a black assessor. In cases involving
‘white-on-white crime’ (as one magistrate put it), a (white) magistrate does not
need a (black) assessor,

Within such a logic, the choice of assessor clearly has to be appropriate to
the case. Magistrates say, for example, that you should not use a middle-class
white assessor if the accused is a homeless coloured person. A similar argu-
ment was made in the parliamentary debate on the proposed legislation in
1991 by a Conservative Party member of parliament. He asked that the new
legislation .

not be used to promote and market the new South Africa. | think that the
race of the accused will and must play a great role in the appointment of
an assessor and that, where the accused is a White, a White should also

be appointed as an assessor as he must surely be able to decide better. {J.
R. de Ville, CP M, P. for Standerton, Mansard, 10 june 1991, col 12 380)

A coloured M. P. agreed:

While it may sound racial, it is a practical issue in South Africa and un-
der those circumstances | would strongly advocate that if the accused is
White, White assessors be asked to preside atthe trial. (P. A. 5. Mopp, in-
dependent M. P. for Border in the House of Representatives, Hansard,
10 June 1991, col 12 389)

Most magistrates see the role of the assessor as helping the magistrate to un-
derstand the culture or background of the accused, and to legitimate court de-
cisions in the eyes of the ‘community’ (which is often a euphemism for black
people). Given that most white magistrates, like most white lay people in
South Africa, understand culture and background in primarily racial terms, it
is not surprising that race is the primary criterion for deciding who is an appro-
priate assessor as well as whether an assessor is needed at all.

Black magistrates are unlikely to exercise their discretion as to when to in-
volve an assessor in quite the same way, As one black magistrate told us, his
understanding of the ‘community’ was adequate; indeed, he considered him-
self to be part of the ‘community’. He used assessors not to help understand
the background of people appearing in court but to help to close the gap he
perceived between the ‘community’ and the court, As we shall see below,
some white magistrates also say that they have sufficient understanding of the
‘community’—i. e. black people — and do not need the assistance of an asses-
sor, They too are likely to view assessors in terms more of public perceptions
that court decision-making,

Some magistrates select assessors on grounds of gender as well. One male
magistrate told us that a wornan assessor should be used in cases involving a
woman — for example, indecent assault against a girl, or a vehicle accident
with a woman driver. A Chief Magistrate told us that he tried to dissuade his
magistrates — almost atl of whom are men - from sitting with two male asses-
sors, as this would not give confidence to any women appearing in court,
Such pender sensitivity is, however, relatively rare.

The choice whether to select an assessor and then who to use is generally
made in the light of the ‘culture’ and ‘background’ of the accused. Sometimes
the complainant is taken into account, but the ‘comrmunity” as a whole is
rarely considered — whether as collective victims of crime, or simply in terms
of society at large. The Justice College advice to bear in mind ‘public interest
in the case’ or ‘possible consequences’ is rarely heeded. Such advice pre-




sumes a very different conception of the role of the assessor — one which is en-
tirely in keeping with the apparent intentions of the legislators in 1991 (see
chapters 2 and 3), but which is not widespread among magistrates. Curiously,
the Magistrates’ Commission resolved in 1996 to recommend that magistrates
give ‘serious consideration’ to the use of lay assessors only in ‘cases of great
community involvernent or community interest’.* This seems to point to a
concern with the legitimacy of the courts rather than the quality of justice in
specific cases. Not many magistrates exercise their discretion as to which
cases warrant the appointment of assessors according to such public interest
and legitimacy arguments. Most magistrates do not seem to think in terms of
‘representing’ society — i, &. the terms used by the deputy-minister who intro-
duced the Magistrates’ Courts Amendment Bill into Parliament in 1991 (see
Chapter 2). Butinsofar as it is important to ‘represent’ society as a whole, mag-
istrates scem to believe that they do so adequately already,

It must be emphasised that these comments by magistrates on what kind of
assessor is (or assessors are) selected are not necessarily applicable in Model
1. 1. e. when assessors are used more-or-less routinely, and not in all instances
of Model 2. In most instances of Model 1 and some of Model 2 the role of as-
scssors is seen by magistrates as representing the ‘community’ in a broader
sense. Thus, when two assessors are used they are often selected to ensure ra-
cial and gender variation — for example, a white woman and an African man.
This reflects a different, and (among magistrates) minority, conception of the
role of assessors.

As long asthe law allows magistrates to exercise their discretion as to when
to use assessors but does not provide clear guidelines as to the criteria to ap-
ply, the selection of assessors will reflect the beliefs, assumptions and preju-
dices of individual magistrates. In South Africa, magistrates see society in
racial terms primarily, and gendered terms much more rarely. The need to en-
sure that the court understands the facts of a particular case is almost always
interpreted in narrowly racial terms, as is the need to ensure the legitimacy of
the courts (when magistrates take this into account). But ‘society’ should not
be seen nor ‘represented’ in racial and gendered terms alone. ‘Society’ is con-
stituted in terms of many other factors, including class, age, religion, location,
and education. These intersect and overlap such that it is very questionable
that society can be ‘represented’ according to any specific categories,
whether racial, gendered, or other. Given the explicitly racial emphasis of the
legislators and government officials before and after 1994, it is unsurprising
that more subtle conceptions of society have not been reflected inthe patterns
of magisterial discretion, In a post-apartheid South Africa, if magisterial dis-

cretion is to be retained, then at the very least the criteria by which such dis-
cretion should be exercised need to be thought through and spelt out
altogether more thoroughly.

Procedures in court

The first formal procedure followed in court is that the magistrate has to ad-
rminister the assessor (or assessors) taking an oath. The Magistrates’ Courts Act
(as amended) stipulates that assessors must take an oath Lo the effect that they
will give a true verdict or considered opinion according to the evidence or re-
garding punishment (section 93ter (3)}. Whether this is required for every
case, for every session, everyday, or just once, is unclear. The wording of the
Act suggests that the oath should be readministered for each case but this in-
terpretation is absurd. Oaths appear to be administered in different ways. In
some courts, the senior magistrate may administer them in his or her office; in
others, the presiding magistrate administers the oath in court, The fact that
magistrates do not raise this issue in interviews suggests that it is not a contro-
versial activity.

The most widely discussed procedures concerning assessors in court relate
to the ways in which assessors can ask questions in trials (or, sometimes, in
other stages of legal proceedings). Most magistrates insist that assessors ask
questions through the magistrate, invoking legal expertise as their reason. In
this they are following the advice given by Justice College:

In the interest of good order the practice in the Superior Courts is that the
presiding judge alone communicate with the parties and questions wit-
nesses if necessary. This practice should also be followed in the lower
courts. Should an assessor wishes [sic] to question a party or a witness,
or wants to clarify an uncertainty he should request the presiding officer
[i. &, the magistrate] 10 do so. Apart from the fact that this procedure will
ensure the orderly conduct of the proceedings it will also enable the pre-
siding officer to effectively prevent [sic] inadmissible questions and in-
admissible evidence. (Mitchley 1992: 15)

For exarnple, one Western Cape magistrate described to us how she asks the
assessor if he or she has any questions. The assessor tells her any questions, or
passes them to her on a piece of paper. If the magistrate feels that the questions
are inappropriate she points this out, and they discuss the questions. Most of
the questions are relevant. She then puts the questions to the witness — without
saying that the question came from the assessor, butin practice it is generally
clear from the preceding consultation. Other magistrates tell the accused that




the question comes from the assessor. Another Western Cape magistrate, who
generally uscs two assessors, tells the witness that the question came from an
assessor but does not indicate which assessor (although itis presurnably often
evident, since the guestion will be written on a piece of paper passed from the
assessor to the magistrate), One Western Cape magistrate told us that asses-
sors usually asked two or three questions in a trial, and that it was normal for
one of these to be inadmissable; only rarely are the assessors” questions im-
portant.

Many magistrates, on the other hand, allow assessors to ask questions di-
rectly (even if, as one puts it, 'we are not supposed to’). Some point to prob-
lems that have arisen (but presumably without thinking these sufficiently
serious to change their practice in court), Some of the questions are described
as merely ‘ignorant’, but others are seen as unprocedural, One Mpumalanga
magistrate claimed that one assessor had gone so far as to berate the accused,
before any evidence had been led, saying that ‘you know you are guilty, don’t
you?'. Whilst strongly disapproving, this magistrate suggested that prior ‘trai-
ning’ about conduct and procedures in court would probably have helped.
Other magistrates let assessors ask questions directly, and do not mention any
problems arising from this, Assessors are sormetimes said to tend to ask too
many guestions, to the point of virtually cross-examining witnesses. One
magistrate told us that an attorney had complained,

The procedural problems that can, and surely do, arise can be viewed in
two ways, The first is to see these as the consequences of a lack of experience
and understanding of procedures on the part of the assessors — in which case
the problerms can be solved through better preparation, The second way is to
see these as inherent in the 1ay assessor system. In this view, lay assessors are,

by definition, untrained in comparison with magistrates, and full compliance
with the correct procedures can only follow from the kind of training which
magistrates have —and assessors do not. As one magistrate putitto us, itis not
‘a natural human quality’ to be ‘objective’. In other words, the inherent exper-
tise of magistrates is being invoked again. The Justice College document
clearly reflects the second of these views,

Whatever the motivation, the effect of full and complete magisterial con-
trol over assessors’ participation in court is to assert, emphatically, the privi-
leged position of the magistrates over the assessors, It is unsurprising that lay
assessors are said to complain of being ‘throttled’ by magistrates. And it is
equally unsurprising that many members of the public interviewed in the pre-
cincts of courts where assessors are used nevertheless had not neticed them
(as we saw in Chapter 3).

Magistrates follow broadly standardised procedures for consultation with
assessors over the verdict. Sometimes they will consult whilst remaining in
court — just switching off or covering the tape recorder. In major trials, they
will generally adjourn the court, and discuss their verdict in the magistrate’s
chambers. When it comes to sentencing, the magistrate is much less likely to
adjourn the court, or even to consult the assessor, as most magistrates sce as-
sessors’ role in sentencing as advisory at most. One advantage of consulting
with the assessors in court is that the public can see this, and will not regard
the assessor as a mere puppet. When magistrates do consult with assessors, on
either judgment or sentencing, they employ a variety of strategies {as we shall
see further below) - sometimes asking the assessor's view first, sometimes giv-
ing their own view, and sometimes setting out the options before the assessor,

Practical problems with assessors

Many of the reasons given by magistrates for their opposition or ambivalence
about assessors concern practical problems with the system, At least five
kinds of practical problem have been pointed out to us. Each of these prob-
lems deserves to be taken seriously and addressed.

Assessors are unreliable in terms of aftendance

Poor attendance by assessors is a serious problem in cases which are part-
heard and postponed. If an assessor serves with a magistrate at the start of a
trial, then he or she must be present throughout the case. Whilst we do not
have statistics, our observations suggest that a significant propartion of trials
are not completed in one day, sometimes because not all of the witnesses are
available, sometimes because of inadequate management of the court’s time.
Whatever the reason for such postponements, magistrate after magistrate em-
phasised to us that assessors do not understand the importance of being there
throughout a case. Assessors allegedly forget the dates when part-heard cases
continue, they do not keep diaries, and so on.

One magistrate told us of a case in which, he said, an assessor had refused
to attend a part-heard case. The magistrate proceeded without the assessor,
but the judgment and sentence were set aside in the Supreme Court because
of the procedural irregularity. This prompted another magistrate to ask
whether assessors could be required to sign an undertaking not to absent
themselves from part-heard cases; perhaps there could even be some system
of sanctions, involving warnings followed by suspensions; ‘we cannot have
the court proceedings disrupted’. Magistrates agree that the problem of part-




heards underscores the need for a code of conduct and for clear disciplinary
procedures.

We do not have any statistics on the extent of this problem — although there
are a handful of reported cases dealing with it (including § v Williams 1997 (2)
SACR 299 (EC), S v Van der Merwe 1997 (2) SACR 230 (T)). But it is also likely
that magistrates exaggerate it and that in sorne districts the same instance was
described by several different magistrates who we interviewed. Assessors
themselves do concede that some assessors have proved unreliable — and in
some cases the assessors themselves have taken action against the individuals
concerned, Such problems are least common in courts where assessors are
used often and regularly, and most common where assessors are used accord-
ing to models 2 or 3 (as described in Chapter 3},

Attendance at part-heard cases is a problemn at present because there is no
provision for cases to continue in the absence of an assessor (as the reported
cases make clear). The Magistrates’ Courts Amendment Bill tabled in 1998
makes provision for cases to continue, thus solving the practical aspects of this
problem. As importantly, the whole issue underscores the need also for train-
ing, a clear code of conduct, and effective disciplinary procedures for asses-
sors, 5ome District Assessors Committees have already drafted such codes of
conduct and taken disciplinary action against transgressors, but the Depart-
ment of Justice should provide guidance on this. The Magistrates’ Courts
Amendment Bill provides for the Department of Justice to issue regulations re-
garding ‘a code of conduct . . ., and mechanisms for the enforcement of such
code of conduct’ (clause 3, to be inserted as section 93 quat in the Magistrates’
Courts Act).

Lack of physical space

Some district courts do not have a bench that is physically large enough to ac-
commodate anyone besides the magistrate. In many districts the volume of
work has far outgrown the original court buildings, and magistrates operate
out of very cramped buildings. In some districts, ‘temporary’ accommodation
has been in use for years. In Barberton, for example, one of the district courts
occupies a supposedly ‘mobile’ court designed to be transported on the back
of a truck!

In such small court buildings, the assessor has to sit at floor level in front of
the magistrate’s elevated bench. This makes it difficult for the magistrate to
consult with the assessor, and reduces the likelihood of the accused and pub-
lic understanding the assessor’s position and role. A further likely conse-
quence of the magistrate’s superior physical location is that the power

relationship between magistrate and assessor becomes more unequal, and is
seen as being more unequal.

Trials take too long

Magistrates complain that trials take too long when assessors are sitting. They
say that they have to consult with the assessor, and explain what is going on.
Every time that assessors bring in hearsay evidence or want to ask an inappro-
priate question then the magistrate must patiently interrupt proceedings — and
even adjourn the court — so as to explain to the assessor. In all but the simplest
cases, magistrates will generally adjourn the court to consult with the asses-
sors on both verdict and sentence. Without an assessor, the magistrate might
not do this. If assessors are not present in court routinely, then the court has to
be adjourned to summonse an assessor and again at the end to recuse the as-
sessor. Having assessors therefore results, magistrates say, in many more ad-
journments. Given the large number of cases to be heard, assessors are seen as
an impractical luxury.

In courts which use assessors according to mode! 3, the use of assessors
can slow courts down in a rather different way. In smaller magistrates’ courts
in the Northern Cape there are generally only a small nurnber of cases on the
roll and some are presumably heard immediately. One magistrate said that
cases might be postponed ‘unnecessarily’ whilst an assessor is arranged, as it
is difficult to predict when an assessor will be required,

Proceedings will generally take longer with lay assessors, particularly if
they participate fully in decision-making. But the argument that trials become
too long would be more compelling were it not for the apparent inefficiency
that characterises many magistrates’ courts. There is all tao often inadequate
coordination between prosecutors, police and prisons staff, and magistrates,
such that courts spend too little time in operation and too much time merely
postponing cases to a later date. There is a clear need for drastic improve-

‘ments in the efficiency of the management of the criminal courts.

Recent figures produced by the Department of Justice on magistrates in the
Western Cape support this concern about inefficiency. The Western Cape is
almost certainly one of the more efficient provinces, yet it is reported that
‘more than 18 000 courts hours a year were lost through mismanagement un-
til recently’. Magistrates are supposed to spend 1 134 hours a year on judicial

‘work -1, e. an average of about four hours per day. Some did more than this,
‘but others were found to spend fewer than 400 hours yearly - i. e. much less

than two hours per day (Saturday Argus, 6 Sep 1997, p. 7). The most recent fi g-
ures produced by the Department of Justice recard 1 387 district court magis-



trates spending a total of just over one million hours on ‘judicial and quasi-
judicial’ work’, i. e. an average of 743 hours each, whilst 194 regional court
magistrates spent a total of just over 52 000 hours on the bench, i, e. an aver-
age of 270 hours each (Department of Justice, Annual Report 1995/96, pp. 12
and 159).

The cost

Some magistrates argue against the general use of assessors on grounds of
cost, Others say that the cost already precludes them using assessors as often
as they would like. In one district we were told that magistrates could only use
assessors from Monday to Thursday because of the budget constraint. The As-
sociation of Regional Magistrates of South Africa, in a memorandum (dated
February 1996) on the proposed legislation for lay assessors, emphasised the
cost of lay assessors. Besides the direct costs of remunerating assessors, there
would be indirect costs as cases were postponed due to non-attendance at
part-heard cases (p. 14). The Association suggests that any extra funding
should be used to remunerate magistrates better, and to rmake the position of
magistrate more attractive to good black candidates.

With the exception of the two cases mentioned above, the magistrates that
we spoke to and who raised cost as a concern seem simply to have assumed
thatusing lay assessors was expensive. We did not getthe impression that they
had made any attempt to find out what had been budgeted for lay assessors in
their courts nor to use fully lay assessors within these constraints. More often
costs were raised in the context of the general underfunding of courts; magis-
trates could not understand why maney was being spent on assessors while
facilities were poor for both staff and public. Often arguments about costs
seemed to be a smokescreen for other objections. Expenditure on assessors
was a waste because assessors were seen as, at best, a luxury, and at worst,
detrimental to the administration of justice. When magistrates pointed explic-
itly to costs, implicitly they were often expressing a judgment on the value of
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Assessors are not highly-paid. At first assessors were paid R250 per day.
{This may have been the sum paid to expert assessors, which was simply du--
plicated for lay assessors.) In June 1995 the sum was reduced to R20 per hour,

with a maximum of R100 per day. Assessors are paid only for the time they
spend in court, and not for time spent waiting to be used. Even if two assessors

sitwith a magistrate, full-time every day of the year, then the cost of those two.
assessors together will still be a fraction of the salary paid to the magistrate. If-
an assessor was to spend 1 134 hours in court a year —i. e. the time that a mag.’
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Istrate Is supposed to spend on judicial activity - then the assessor would be
paid a maximum of R23 000 (and most probably much less, since he or she
would only be paid R100 even when they worked for more than five hours in a
day). For 743 hours, which is what district court magistrates work on average
a year (according to official figures), then the assessor would be paid a mafi-
mum of about R15 000 annually. These sums are very low compared 1o the
ragistrate’s annual salary package of about R200 000.
~ The South African Institute of Race Relations, in its submission to the par-
Ilament.ar‘y Portfolio Committee on Justice on the Magistrates’ Courts Ameﬁwd—
ment B.l” in 1998, calculated what it would cost to have assessors in the cases
fDr'WhICh the Bill proposed that assessors be compulsory. On the basis of an
et’:tlmated total of 53 000 trials in these categories, and one and a half days per
:lf::;al, th:: r?ta! costs would be about R16 million annually. {This total inc);uges
COst of assessor in cases where they are i
Cases i the venrel s y are already compulsory, i, e. murder
This seems to us to be a high estimate. Given that district and regional court
’magls‘tfate_s worked a total of less than 1.1 million hours on judicial and
quasi-judicial’ business in 1995/96, if two assessors were to sit with each
magistrate in all judicial and quasi-judicial business then the total costwould
be a maximum of about R40 million a year (and most probably less, since as-
sessors would only be paid R100 even if they worked more than five hours in
any one day). Assessors are clearly not going to be used in remands and a
range ofother Judicial or quasi-judicial business, so the actual cost of using as-
5€8501s in every bail hearing, trial and sentencing would presumably be much
.lowerthan R40 million a year. Given that the 1998 Bil| proposes the compul-
sory use of assessors in certain narrowly-defined categories of case only, it
‘sgems mplausi!')le the total cost would amount to R16 million annually, '
S InAOne Court in Mpumalanga we were told that the system has high admin-
istrative costs. When assessors only worked for one or two days each month
Put were paid each month, there was a high administrative cost in terms of thE.:
“issuing r:?f cheques. In order to reduce administrative cosls, or 50 we were told
| he magistrates told the assessors that they would have to serve for one month
ata time, The magistrates liked this, but the assessors not (as we shall see in
later chapters). It seems to us implausible that the administrative costs are si g-




The dangers of intimidation
Some magistrates suggest that asscssors are vulnerable to intimidation, but not
one magistrate provided an example from his or her own experience. The evi-
dence of lay assessors reveals that intimidation (or fear thereof) can be a prob-
lem — but is one which magistrates are often insensitive 1o, and indeed
contribute to unwittingly.

The dangers of intimidation are noted in the memorandurn by the Associa-
tion of Regional Magistrates (ARMSA). The Association reports that its mem-
bers’ ‘main objection’to the compulsory use of lay people as assessors is that

the desired objectivity of community-based persons can, in given cir-
cumstances, become a pipedream because of the influences which they
are sometimes subjected to by gangs, political enemies and even friends
or relatives. Because they lack the training that judicial officers undergo,
they are more susceptible, and more easily succumb, to outside influ-
ences, The result in given circumstances can refiect adversely on the in-
terests of justice, ARMSA does not suggest that the danger of improper
influences must operate to negate the concept of lay participation in the
judicial process. What we do submit is that due heed should be givento
the problem in an effort to minimise the risks inveived.

itis curious that magistrates could not provide us with actual examples of in-
justice resulting from pressure,

" Whilst we do not want to trivialise the dangers of intimidation, it seems to
us that the citation of intimidation by many magistrates is part of a broader ide-
ology of legal professionalism, which justifies professional magistrates’ mo-
nopoly of decision-making autority in the courts on the basis of the claimed
benefits of legal training and qualifications. As the ARMSA memorandum as-
serts explicitly, a lack of legal training renders lay people more susceptible
and more likely 10 succumb to ‘outside influences’. The idea that qualified
magistrates are somehow immune to external influence, that they bring noth-
ing to court with them but an ability to apply the law in a value-free, ‘scientific’
manner, is absurd. Indeed, it is questionable if one would want lay assessors to
leave their values and perspectives at the door of the courtroom.

Responses

Magistrates respond to these supposed logistical problems in a variety of
ways. One widespread response is to oppose the whole lay assessor system
(although it is unclear whether such opposition is a response to or the prior
cause of the practical objections). A second response is to exercise discretion
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and to use assessors very rarely, whilst accepting the value of assessors in prin-
ciple. Inthis second response, magisterial discretion is probably notbeing ex-
ercised with respect to the merits of each case,

A third response is for magistrates to take over the administration of the lay
assessor system $o as to minimise logistical problerns such as irregular atten-
dance. In many courts, magistrates have hecome centrally involved in the ad-
ministration of assessors, deciding which people from the list of assessors to
invite to court, and when, Assessors who are.deemed unreliable can be side-
lined. This may help to improve administrative efficiency, but at the cost of
giving magistrates too much power over lay assessors, It seems to us to be im-
perative that magistrates are not directly involved in the administration of the
assessor system. What is needed is an administration which is both efficient
and independent of the magistrates.

The invocation by magistrates of logistical objections to the lay assessor
system may give the impression of general hostility to lay participation. In the
case of many magistrates, this is surely the case. But in the case of many of the
magistrates we interviewed, the concern is indeed practical, and magistrates
themselves have been at the forefront of attempts to come up with solutions to
the problems, .

Evaluation of lay assessors

Magistrates say that the primary value of assessors is to enhance the legiti-
macy of the courts through changing public perceptions of the courts. Inside
of the court itself, magistrates see the role of assessors as assisting them to
come Lo a correct verdict and sentence through adding a better understanding
of the social and cultural background of the case. Magistrates therefore evalu-
ate the conduct and contributions of assessors in court primarily in terms of
whether the assessors are of assistance to them. Given that having assessors
certainly means that trials (and other proceedings) take longer, and that any
disagreement between an assessor and a magistrate is likely to be regarded by
the latter as a hassle rather than an assistance, it is not surprising that most
magistrates are unenthusiastic about assessors. It is only in small ways that
most magistrates find assessors of assistance to them. These include correct-
ing the translations done by court interpreters and occasionally providing
Ela}:ificatory background information of which the magistrate was unaware
itherto. ‘




The quality of assessors

Those magistrates who often use assessors generally have a good opinion of
them. They describe the assessors as eager to learn and ‘down-to-earth’, But
many magistrates who use assessors express a low opinion of particular indi-
viduals, whilst approving of the quality of assessors in general. ‘Some of them
don’t have a clue as to what is going on’, said one magistrate. They complain
of individuals falling asleep on the bench, not keeping proper notes, forgetting
the ‘facts’ of the case, repeated|y failing to attend for part-heard cases, and so
on. Some, they say, seem unable to understand basic legal procedures. Such
individuals rarely pose an ongoing problem to magistrates, however, as mag-
istrates readily find ways of not using them. In courts where assessors have to
be called in {model 3), such assessors are simply never called. Where asses-
sors wait in a waiting-room until needed (model 2), they wait endlessly, and
generally lose interest and stop attending. Where assessors are used routinely
(model 1), the magistrate may refuse to sit with that particular assessor, or will
speak to the assessors’ committee. One way or the other, the problem comes
to the attention of the assessors’ committee, which will either not allocate the
assessor concerned, or will take formal action.

When lay assessors are indeed incompetent or unfit to act as lay assessors
they should be recused but few magistrates seem to realise that this is possible.
What is likely is that many of the individual lay assessors about whom magis-
trates complain are merely weak assessors but there would not be sufficient
reason to call for their recusal. In any event, inadequate individual assessors
pose little more than an irritation to magistrates. The exception is in model 3,
especially where there is a large roster of assessors and each assessor is used
rarely, It is then difficult for magistrates to form an impression of individual as-
sessors. Faced with some — or many - inadequate assessors, magistrates may
choose to do without assessors altogether rather than weed out the inade-
quate individuals.

Most magistrates have strong views on who should be selected as asses-
sors, but their preferences are similar to the actual profile of assessors. Occa-
sionally this is not true, Magistrates are in general very critical of the
appointment of young, unemployed people (as in, for example, Witbank).
They say that the use of people who are not respected in the ‘community’
could undermine rather than bolster confidence in the legal system. (This
view is shared, however, by many assessors — as we shall see in Chapter 5.)

Occasionally, magistrates who have used assessors voice a general hostil-
ity to lay assessors. One asserted that ‘lay assessors sometimes-don't under-
stand what the case is about, even when they are educated’. Lay people
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should therefore not be involved in court, whether as assessors or as a jury.
This argument often took on a racist hue, since ‘lay’ is used as synonymous
with ‘black’. This kind of argument is perhaps the visible tip of the iceberg of
legal ‘expertise’, which we shall examine further below, But almost all magis-
trates who have used assessors extensively have little problem with the quality
of the individuals selected,

The value of assessors .

A typical assessment of the overall value of assessors is given in the following
response, by a Wynberg magistrate, when we asked him why he thought as-
sessors had been introduced:

Community participation was probably the overriding reason. Asses-
sors don’t improve the actual administration of justice. Their function is
valuable for the community to see that it has got an input, so it's more of
a perception thing. Their main role is to get the community invelved,
and to get the community to feel that they are involved. I'm trained with
a hell of a lot of experience. They're not teaching me anything. But the
accused might accept the court’s decision better, . . . [and] maybe the
complainant [will also] accept the fact. . . . [The systern could mean)]
that people are more readily accepting the administration of justice, al-
though [it] has not changed; magistrates are natacquitting or convicting
more than previously. Assessors assist in lunderstanding the community
better], to some extent - but if you've sat in a court for six years (like [
have here) then you getto know the community. . . . I know the commu-
nity in my area very well, even though | have not actually slept there, . ..
you hear from the evidence in court what the community is like. .. . |
haven’t got a case in which | have not been able to understand the com-
munity from the evidence.

As this magistrate makes clear, the primary motivation for — and benefit of —
the assessor system is to change public perceptions of the courts, i. e. to en-
hance their legitimacy. Justice is therefore better seen to be done, Few magis-
trates believe that the presence of assessors helps improve the quality of
justice —i. e. that justice is done, None mention any broader democratic argu-
ments for lay participation in the judicial system,

Magistrates say that the presence of assessors serves to reassure the com-
munity, to educate them about the law and the courts, and to protect magis-
trates against accusations of racism. According to one Western Cape
magistrate, the purpose of assessors was:




to make the justice system more legitimate in the eyes of the public. And
where we now have mainly a white judiciary, in this way other races are
also represented in the decision-making process, which cannot be
achieved quickly on another basis.

An Mpumnalanga magistrate says that having (black) assessors means that
‘there is another black face in court; . . . | think they feel there is someone up
there from their community’,

Some magistrates see lay assessors promoting legitimacy not so much
through changing the perceptions of those members of the public who are in
count (i. e, the accused, witnesses, etc), but by helping the broader ‘comm-
unity’ to understand the problems which courts face. In other words, lay asses-
sors serve as a mechanism for communication, through which magistrates
can communicate to the public the problems they face, the reasons for ver-
dicts and sentencing, and so on,

On this view, the overall importance of assessors would depend on the ex-
tent and importance of the legitimacy crisis of the courts. In our questionnaire
we asked magistrates whether they agreed or disagreed with the following
statement: ‘The community thinks that the courts are just’. Only 23 per centof
magistrates agreed (or agreed strongly} with this statement. More than twice as
many — 50 per cent — disagreed {or disagreed strongly), with the remaining 27
per cent unsure. This certainly suggests that most magistrates agree that the
courts do face a legitimacy crisis. But there are certainly many magistrates
who believe thatthere are far more pressing problems facing the courts. Black
magistrates, for example, are less likely to regard their courts as illegitimate on
racial grounds, and are more likely to see the courts as suffering from a myriad
of greater problems. Most African magistrates serve in formerly bantustan dis-
tricts, where the court system is on the verge of breakdown.

Insofar as assessors are seen as being of any assistance in court, itis primar-
ily through providing some understanding of ‘cultures’ with which the magis-
trate is not sufficiently familiar. Many white magistrates say, however, that
they are familiar with the culture of black people in the area. White magis-
trates are reluctant to admit that they may not be familiar with the people they
have jurisdiction over.

One exception to this concerns cases involving witcheraft (as Justice Col-
lege noted). In rural areas it is not uncommon for evidence to be led about
witchcraft, including in murder cases (heard in regional courts). Magistrates
say that it is useful to have an assessor or assessors who are conversant with
the culture of witchcraft in such areas. Similarly, some magistratessay that is is
useful to have an assessor who understands popular attitudes towards assault.

Several white magistrates told us that in ‘African culture’ there is a different at-
titude towards assault than in ‘white culture’. Provocation is said to count for
more in cases of assault in ‘African culture’. A white magistrate says he'll take
provocation into account when sentencing, but African assessors will do soin
terms of conviction.

But magistrates raise counter-arguments against the use of assessors even
in these: cases. One white magistrate argued that he had a better understand-
ing of witchcraft cases than many of the assessors on the local roll - because
he ‘understood the people of the area’ whilst the assessors were African, they
lived in the local township and had no understanding of rural African culture.
One of the cases that had come before him as a magistrate had been widely
talked about. He says that he believed that the accused should be acquitted,
but that the two black assessors wanted to convict. Another magistrate from
the same district recalled, however, that the disagreement had been between
the assessors who ‘understood the culture’ and the magistrate who was argu-
ing on ‘the merits of the case’. Whatever the disagreement was, these varied
recallections of the case underscore the problematic nature of ‘culture’, with
no clear way of determining who is and who is not the appropriate authority.

Even where there is a benefit in having an assessor who understands the
culture or background of the accused, this can be outweighted by the prob-
lems of recanciling such cultural understanding with the law. In assault cases,
for example, magistrates may argue that the law requires provocation to be
taken into account in sentencing only, and nat in the decision to convict or ac-
quit,

The strongest assertion of the importance of assessors in understanding
‘culture’ was made, curiously, by a black magistrate. In a written submission,
he wrote that there was a need for assessors from the same ‘culture” as the ac-
cused (and perhaps of the witnesses also), with ‘culture’ being understood as
specific to each of the ‘ethnic groups’ whose languages have some kind of offi-
cial status. (It should be noted that this magistrate was a former court inter-
preter.) This magistrate provided an example:

For instance in the Northern Sotho culture a working adult male can
start paying marriage goods for a girl of ten to twelve years old with the
knowledge of the parents by providing clothes and paying for her
schooling with a view to marrying the girl at a later stage. It is possible
that such a man can have intercourse with the girl when she is fourteen
years old, This is mostly done by people working in the Reef. This is
statutory rape in law while in custom that is with consent of the parents.



In this view, a Northern Sotho assessor would be required in this casc. Pre-
cisely what view would be put forward by an assessor who was conversant
with these customs remains unclear. (A case of this sort also raises questions
about the gendered nature of ‘culture’. Would Northern Sotho women have
the same perspective as Northern Sotho men?) As we mention above, how-
ever, another black magistrate argued that his understanding of the ‘comm-
unity” and its culture was adequate, and he did not need assessors to help him;
he used assessors to close the gap that he perceived between the ‘community’
and the count,

South Africans’ views about ‘culture’ all too easily lapse into racial or eth-
nic stereotyping. Stereotyping has been encouraged by the wording of section
93ter(2) (a) together with the comments of government ministers and officials
both before and after 1994, Magistrates who use lay assessors according to
model 3 are serving as arbiters of what constitutes the appropriate ‘cultural
and social background’; when lay assessors are used according to model 1,
the District Assessors Commmittee assumes the role of arbiter over culture;
magistrates and District Assessors Committees share this role under model 2.
There are obvious pitfalls in allocating this role to any one person or institu-
tion,

Itis perhaps unsurprising, therefore, that the magistrates who argued most
strongly for using assessors did not do so on the basis of cultural arguments at
all. Avoiding the treacherous waters of culture, these unusually positive mag-
istrates said that assessors were useful because they served ‘as a sounding
board” or, as a black magistrate in Gauteng put it, to keep him on his toes:

I've been ta [law] school and know law., But the lay assessor can keep
you on your toes. At least you've got somebody who will rernind you
that a question should have been asked!

(This magistrate describes the role of the assessor as that of an ‘assistant’ to the
magistrate. ) Positive experiences such as this with good individual assessors
led many magistrates to change their views on assessors as time passed.

I was hostile at the beginning. it was forced on us — and it was this that
caused the hostility. But now | think that, if you have the right person, it’s
good. it's working well, with some of them. Some are excellent,

Ancther magistrate said that she had initially thought of the lay assessor sys-
tem as mere ‘political window-dressing’, but had come to see that there were
real advantages in having assessors.

Problems with assessors in court
Regardiess of their assessment of the overall value of lay assessors, most mag-
istrates agreed that there are problems invelved in using them in court. Typi-
cally, magistrates say that problems arise in court because of the assessors’
lack of legal training and expertise. Many magistrates say that these problems
can be easily resolved, through patient explanation. Others, however, pointto
these problems as evidence of the absurdity of lay participation in court.
Many magistrates see assessors as oo emotional, basing their decisions on
emotions not facts. According to one sceptic:

A lay assessor gets so emotional, especially if the lay assessor is a
woman, As soon as a child or a woman is a victim, they believe them
even without good reason to do so. For them, it is a very emotional
thing. It is as if they have the view that the police will not arrest an inno-
cent man as far as rape or child abuse is concerned,

According to another, white magistrate, black assessors often assume that an
accused person is guilty simply because that person is standing trial; asses-
sors, the magistrate says, do not understand that findings have to be based on
facts introduced during the trial, and have little grasp abour ‘reasonable
doubt’,

Magistrates portray themselves as the calm, collected administrators of
justice, drawing on their legal expertise to ensure that justice is done, In their
view, they are the defenders of the rights of the accused against a vindictive
public concerned little with rights or justice, The overwhelming importance
of legal expertise in the courtroom is a view shared by black magistrates also.

The legal expertise of magistrates and the lack of expertise among asses-
sors is of particular relevance in four areas: general rules of evidence, identifi-
cation, hearsay evidence, and the influence of knowledge notintroduced into
court as evidence.

Assessors’lack of legal expertise is said to lead them to attach too much im-
portance to evidence that is either inadmissable or falls foul of legal rules of
evidence. A commen problem is for assessors to be overly-swayed by the evi-
dence of a single witness, or a child (especially if a child is the only witness in
a case of child abuse).

You cannot educate any lay assessor as far as cautionary rules are con-
cerned. You cannot do so. They go on the face-value of the evidence,
and they don‘t take cautionary rules into consideration. I've seen it
many times. I've had to argue over this many times. Just because of the



mere fact that they don’t know what the cautionary rules are about. . ..
You have to be very careful with it, with these cautionary rules the lay as-
sessor is very dangerous.

Assessors also are too cavalier in their attitude towards proof of identification.
Assessors may say they believe that the accused is the perpetrator, but cannot
give sufficient grounds for this identification — but magistrates, as they them-
selves emphasise, have to be able to justify their judgments, and so must com-
ply with the requirements of the law. Consider the following example from a
regional court in Mpumalanga:

In one case there were two counts of attempted murder. The accused,
who was defended by an attorney, had allegedly shot twe people point-
blank in the face on a dark night. There was no proper identification, Af-
ter cross-examination of the two complainants (one with brain damage),
the state’s case was, in my opinion, in tatters. The attorney applied for
discharge interms of section 174. | decided to test the two assessors. We
adjourned and | put it to them, do you agreed that there is no way that
the accused could be identified by the two complainants on this dark
night. They said no, there is a strong case against the accused. | was
shocked but wentback to court and said |'ve discussed it with my lay as-
sessors and | do not grant application for discharge. The man was even-
tually found guilty. | recorded the assessors’ view, and then my view,
concluding that the majority decision on the facts was that the accused
was guilty. He was sentenced to ten years. The case has now gone on
appeal.

Assessors are also said to be too willing to rely on hearsay evidence, regard-
less of its inadmissability. According to magistrates, even if they rufe that hear-
say evidence is inadmissable, the assessor has already heard it and may not
disregard it entirely; the magistrate then has to tell the assessor to disregard
such evidence when reaching a finding, and cannot be sure that the assessor
does so.

Assessors sometimes even introduce new ‘evidence’ when they and the
magistrate are at the point of evaluating the evidence led in the trial so as to ar-
rive at a judgment. Assessors are supposed to come ‘from the community’, but
(in magistrates’ eyes) only to advise the magistrate on issues of culture and
background. Unsurprisingly, assessors often have some prior knowledge of
the accused, witnesses or even the crime itself, One magistrate told us that as-
sessors would whisper to her that that person is the one who did such-and-
such.

Magistrates have the right to call additional withesses il they deem it neces-
sary, but use this right cautiously. The South African legal system is supposed
to be an accusatorial one, not an inguisitorial one. If an assessor has specific
knowledge that is relevant to a case but not so intimate as to warrant recusal,
then the appropriate course of action would presumably be for the bench
(whether magistrate or assessor) to call other witnesses to give evidence on
these points,

‘The biggest problem’, says one Gauteng magistrate, is that assessors don’t
understand how the facts of a case relate to the crime. If there is a complicated
charge sheet you must know what facts the state has to prove to prove the
crime, i. e. you need to know what facts to look for. This is not a problem with
cases such as shoplifting, butit is a problem with statutory offences, especially
commercial branch cases in the regional court. Nor, magistrates say, do asses-
sors understand the principles of sentencing. In one magistrate’s words, asses-
sors’ suggested fines are a ‘thumb-suck’.

Many of these problems, magistrates emphasise, are a matter of prepara-
tion or experience. As one magistrate says, assessors may bring in hearsay, but
once the status of hearsay is explained, the problem is solved. But, magistrates
also complain, there are no clear procedures or guidelines providing for the
recusal of an assessor. One magistrate complained to us that assessors did not
realise that they should recuse themselves if they knew the accused, or if they
were somehow involved in political conflicts which were connected to the
case. When questioned, however, he said he did nat know of any cases where
this had affected the outcome. (It could clearly affect perceptions of the justice
of an cutcome.)

several of these problems point to the blurred boundaries between ‘fact’
and ‘law’ in the courtroom. According to one Western Cape magistrate, ‘it is
easy to distinguish matters of fact from others’ for people who have ‘got a uni-
versity degree’! But if this ease of distinction cannot be communicated, there
are likely to be many disagreements in court, The boundaries are often blurred
— and magistrates themselves may struggle with the concepts. One magistrate
gave us the following example. A person accused of shoplifting presents the
defence that they ‘forgot’ to pay. This, the magistrate asserted (wrongly), is
technically a question of law - whether her state of mind was reasonable or
not. Whether the security officer saw the accused take the goods and leave
without paying for them is a clear question of fact (although here one must be-
ware relying on a single witness),

Several magistrates cornplained that assessors do not maintain their inde-
pendence. For example, they talk to witnesses in the corridor during recess, or



they overhear or even solicit information whilst the court is adjourned, (It
rmust be noted that many assessors do not have access to an office to use when
court is in recess. ) Independence is also, it seems, something that magistrates
acquire only through professional legal training.

Disagreements

Disagreements between magistrate and assessor(s) are remarkably rare. Some
magistrates who use assessors regularly say they have never disagreed: others
can give one or two examples. Most accounts of disagreements are second-
hand: some other magistrate was overruled by assessors on, it is said, spurious
grounds.

It seems that it is more common for magistrate and assessor(s) to disagree
initially, but that most such initial disagreements are resolved through discus-
sion. Such discussion can involve clarification, or intimidation by the magis-
trate. One Wynberg magistrate describes his experiences with assessors:

Yes, we do have differences of opinion. We discuss it, and t will ask why
he feels like that, | may come round to their point of view or vice versa,
Normally | let themn give their views first, discuss it, then give my views,
then decide which facts we are going to accept, and decide if the ac-
cused is guilty or not guilty. | have had an instance where | sat with two
lay assessors and one disagreed. | won't push him. The other lay asses-
sorand | will state our views. 'l put the other’s views on record. | can re-
call one instance in which they overruled me and | gave their
judgment. ... | respected that. Atleast they did not succumb to my view
which is a good thing. Disagreements are mostly over whether to be-
lieve or not believe certain facts, or impressions of witnesses. . . , [If | ask
assessors] why they disagree, some have a problem in really justifying
their criticism. But it is very seldom that lay assessors really disagree af-
ter discussion.

Some magistrates approve of the occasional disagreement, as it shows that the
assessors are not unthinking puppets, but others see it as a discredit to one or
other party. Disagreements can certainly be regarded as reflecting badly on
the magistrate involved. According to one Chief Magistrate:

If it did happen [that there was a disagreement in the verdict], Id think
there was something wrong with that magistrate. He should be able to
convince the lay assessor, and if he could not convince the lay assessor,
he would not be able to convince the public! If a magistrate came and
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told me that this was happening, I'd say remand the case for a week and
think about it,

Although disagreements seem to be rare, magistrates suggest that there is a
persistent pattern of assessors favouring conviction more often than magis-
trates. According to one white magistrate in Mpumalanga: ‘Sometimes I feel
they are out to get the accused, not to pursue justice’. He says that assessors
assume the guilt of the accused, They ‘represent the community more than the
accused’, and are willing to convict on inadequate evidence (in contrast to the
magistrate: ‘if | don’t have enough proof, I'm not going to find him guilty’).
Magistrates emphasise how they are constrained by the evidence led, and are
often unable to support a conviction because the evidence led was circum.
stantial or inadmissable. Assessors are said to be less inhibited. As one magis-
trate puts it: “Assessors are more likely to convict. Often assessors have the
facts correct, but we have to point out that the case is nor proved, *

In general — but not universally — assessors are also seen as harsher when it
comes to sentencing convicted criminals. In Mpumalanga, magistrates
stressed that assessors are harsher on assault:

Black people are fed up with assault. They really want strong sentences
= g0 to jail for assault. They always say, send him to jail,

A Western Cape magistrate felt that assessors are easier on first offenders and

- with regard to statutory offences, but that there are no differences when it

cormes to repeated offenders. He expands:

i don't think that lay assessors have the skills to weigh up everything, i, e.
personal circumstances, the community’s interests and the seriousness
of the offence, Sentencing is the tricky part of the job. One ought to be
very careful and | would not like to see personal perceptions intrude. |
do now want to be guided by persanal perceptions, | deal with facts, the
circumstances of the case. . . . Assessors’ responses are more emotive,
especially when it comes to sentencing. . . . Sometimes the assessor
stays in the area where the problem happens, and therefore feels that the
sentence should be more harsh.

Magistrates often say that assessors tend to favour harsher sentences, e, g. im-
prisonment rather than correctional supervision. Such differences may de-
cline as assessors gain more experience. According to one magistrate in
Nelspruit, assessors were at first very punitive in their sentencing for even
petty offences such as shoplifting:



They see these cases going on and on, and say why don't we give them
stiffer sentences, like twelve months for a first offender. . . . But after a
while they become trained; you can't say that they thought like magis-
trates, but they began to think the same way,

One black magistrate in Gauteng dissented from the views that assessors
were prone to be harsher in conviction and sentencing. Some assessors, he
said, especially women, are soiter on the accused: they have pity on them.
Women assessors also generally opted for lighter sentences, except when the
case was something like severe assault and the complainant was a woman—in
which case the assessor prefers harsher sentences than the magistrate!

If a disagreement between magistrate and assessor cannot be resolved
through discussion, magistrates can always invoke their legal expertise. As
one sympathetic magistrate candidly remarked, she could always say some-
thing is a ‘legal issue’ to get out of a disagreement. Several magistrates told us
that disagreements had been settled when they explained the law to the asses-
SOrS.

Where a magistrate sits with one assessor, any formal disagreement results
in the magistrate having the final say. Where a magistrate sits with two asses-
5013, itis possible for the magistrate to be in the majority, outvoting one of the
assessors, or in the minority, outvoted by both assessors. Each of these scenar-
ios occurs, but rarely. When, in the latter scenario, the outcome is a convic-
tion, the magistrate will almost certainly send the case for review to the High
Court. We do not have any data on the number of such cases that go on re-
view, nor on the outcome of the review. But anecdotal evidence suggests that
the majority decision taken by two assessors against a dissenting magistrate
has been upheld sometimes, and overturned on other occasions. The fact that
such cases go on review goes a long way 1o ensure that there are fewer miscar-
riages of justice.

Conclusion

Magistrates are, on the whole, opposed to the lay assessor system. Most mag-
istrates believe that the only value of assessors is in enhancing the legitimacy
of the courts through changing public perceptions. The quality of justice is not
improved very much, although assessors can ‘assist’ magistrates by providing
advice on the culture and background of the accused. As far as most magis-
trates are concerned, there is nothing wrong with the quality of justice which
magistrates administer; it is just that the public does not recogrise the high

quality of this justice. Almost all magistrates believe that magisterial authority
must be upheld in order to maintain this high quality of justice, as only legally
trained and qualified professionals are in a position to apply the law in a just
and equitable manner. The role of assessors is thus to inform and, 1o a lesser
cxtent, reassure the public of the high quality of magistrates’ justice. This view
characterises both the many magistrates who do not use lay assessors, and
many of the much smaller number of magistrates who do choose to use them.

Magistrates’ views on the lay assessor system are clearly reflected in their
responses to the proposed ‘legislation’ on lay assessors, first distributed at the
end of 1995, and to the Magistrates’ Courts Amendment Bill which was finally
tabled in 1998, Typically, magistrates belittled the 1995 proposals because
they were not drafted professionally: ‘The person who drafted the draft legisla-
tion cannot have ever sat in court’, said one magistrate. The most important
theme in magistrates’ responses was strong and uniform opposition to the
compulsory use of two lay assessors, i. e. the remaoval of the discretionary
powers of appointment provided in the Magistrates’ Courts Act, and the insti-
tutionalisation of potential outvoting of magistrates by assessors,

Magistrates’ oppaosition has been based on at least three grounds. First,
magistrates invoke their legal expertise, Assessors, it is said, are not ‘qualified’
to overrule magistrates, and injustices will result. Further, if the expert is out-
voted, it will make a mockery of the court; popular confidence in the judiciary
will be undermined. Some magistrates express their disquiet by referring to
the likely responses of other magistrates; ‘they’ would resent compulsion;
‘they’ would say they had been magistrates for twenty years, and now they're
being told they cannot do their jobs without assessors, Brain surgeons are not
forced to work with lay people, so why should magistrates?

The second basis for opposing the compulsory use of two assessors is cost
(as we have already seen), ‘It's a waste of time to have a lay assessor in every
case’, we were told; ‘in petty cases it is not necessary,’ Thirdly, some magis-
trates claim that the newly-gained magisterial independence precludes inter-
ference.

Some magistrates concede that assessors play a useful role now, but that
their participation should be seen as an interim arrangement. When sufficient
trained black magistrates have been appointed, then the need for lay assessors
will fall away.

Only a small proportion of magistrates enthuse about the lay assessor sys-
tem, although this number includes many - perhaps most - of the magistrates
who have used assessors extensively, These magistrates often describe the
benefits of sharing the bench with experienced assessors in contrast to the
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lonefiness of making decisions on one’s own; an assessor, Or even assessnts,
bring fresh points of view to the bench, provide a sounding board for ideas,
and can contribute knowledge of social conditions outside of most magis-
trates’ own experience.

‘Even these magistrates, however, point 1o a range of practical problems
that arise from the use of lay assessors in court; Assessors may be unreliable in
attending court, especially in returning to court for part-heard cases; the
bench is sometimes too srmall to accommodate assessors as well as the magis-
trate; trials may take too long, and the system is expensive; and, finally, asses-
sors are vulnerable to intimidation, which is said to be prevalent in the
‘community’ (i. e. black areas), These problems are serious. But they are not
insuperable. Those magistrates who use assessors extensively have often
found ways of overcoming these practical problems. For example, the system
for allocating assessors can be reorganised, and poorly performing assessors
eased out of the system, 50 as to ensure reliable attendance. Poor attendance
is all too often a symptom of the generally slack management that character-
ises many magistrates’ courts. Above all, sharing the bench with experienced
assessors serves to allay many of the fears that magistrates have,

One issue that magistrates cannot deal with easily is education and train-
ing. Most magistrates believe that assessors should have some form of ‘trai-
ning’ (with most lay assessors themselves concurring with this). Some
magistrates have provided some basic guidance themselves. Many, however,
have left assessors to themselves, to learn about law and the courts ‘on the
job’. Overall, there is no clarity among magistrates as to what kind of training
or education is appropriate, If training is to be provided, it should not be pro-
vided by magistrates themselves, Assessors should be trained independently
of the magistrates they work with. Moreover, magistrates cannot be expected
to be good trainers, and are almost all far too busy to dedicate timeto iton a
sufficiently reguiar basis.

The amendments to the Magistrates’ Courts Act that are currently before
Parliament are unlikely to allay magistrates’ concerns and counter their oppo-
sition. The amendments propose to extend slightly the range of cases in which
the use of two assessors is compulsory, but magistrates retain the discretion as
to whether or not to use assessors in most cases. The amendments propose
procedures to deal with the problem of assessors failing to return to complete
part-heard cases, But the amendments do nothing in themselves to persuade
magistrates that lay perspectives are integral or even beneficial to justice. Few
magistrates who use assessors do so without some form of pressure from their

superiors. Without such pressure from above, magistrates are unlikely to use
assessors extensively,

The strength and breadth of magisterial hostility 1o assessors puzzles us
somewhat. This hostility seems to be based, in part, on a sense of being threat-
ened, i. e, institutional insecurity. Yet magistrates’ power in the courtroom is
not merely the result of formal legal provisions. Our research suggests that
magistrates can maintain their power in practice, even whilst sharing formal
decision-making authority with assessors. As we shall see in the next chapter,
which focuses on assessors, magistrates are collectively and individually the
objects of deference and respect among assessors.



Chapter 5

The experiences and views of
lay assessors

Lay assessors cannot be expected to have a clear sense of how their introduc-
tion has changed the courts — since they are unlikely to have had sufficient
contact with courts prior to service as lay assessors, But they can be expected
to have views on their own value in court, and a sense of how they differ from
magistrates. This chapter examines these and related issues.

A profile of lay assessors
What kind of people serve as lay assessors? The architects of the system in-

tended that lay assessors be ‘representative’ of the general population in such
a way as to promote the fegitimacy of the judicial institutions as a whole. This
is one reason why it is important to analyse the composition of the body of
people serving as lay assessors.

We are unaware of any available data on the overall profile or composition
of the current body of lay assessors. It is highly unlikely that any such data ex-
ists given the difficulties in even ascertaining the total number of lay assessors
in South Africa. As we have already mentioned in Chapter 3, the Department
of Justice has been unable to provide us with aggregate data on the numbers of
lay assessors, although the required data from each magisterial district is sup-
posedly submitted to the Departrment on a monthly basis. As far aswe canttell,
neither magistrates’ court officers nor district assessor committees have been
requested to furnish the Department of Justice with data on the profile of lay
assessors in their district. One of our recornmendations, therefore, is that the
submission, collation and analysis of data on lay assessors be improved
greatly (see Chapter 7 below).

As part of our survey, data was collected on a sample of 203 lay assessors, It i
must be emphasised that our sample cannot be assumed to be representative
of the entire universe of existing lay assessors: without both a composite list of

existing lay assessors and substantially greater resources, we were compelled

to collect data on a fairly ad hoc basis (as described in Appendix A). But at the
same time we are not aware of any major systematic biases in the selection of
our sample. Our findings should thus be read as suggestive rather than con-
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clusuve_. It is also important to recognise that our sample was drawn from
towns in just four provinces. When we aggregate our data and present find-
ings for our sample as a whole, we make no allowance for the other provinces
not do we reweight the data we have — not least because we are unsure as tc;
how we would do so in the absence of a composite list of assessors

The following tables refer to the four provinces where we conducted most
of our research — i. e. the Western Cape, Northern Cape, Gauteng and Mpu-
malanga. ‘4 Provinces' gives the unweighted total of the four provinces.

Demographic profile
Table 5.1 summarises our data on the profi

: arises o profile of lay assessors, broken down b
province, and an unweighted total of these four provinces. ’

Table 5.1: Profile of lay assessors

W. Cape | N Cape | Gauteng Mpurmalange | 4 Provinces
. % % % % %
Race:  African 13 30 59 58
ColJ/ Indian a4 45 3l & 32
White 3 25 10 26 14
Sex: Female 33 33 43 56 40
. Male 67 &8 57 44 &0
Age:  Under 20 0 0 0 2 |
ggig 9 g & 26 I
- 19 18 14 26 19
40-49 1 33 10 9 16
50-59 25 i3 & 12 17
60-69 28 18 49 14 28
70 or over 9 13 6 2 7
School- None i 0
‘ 0
ing: Std 5 or less | I5 0 g 1:
Std & -9 23 30 24 27 25
Matric 29 23 29 42 i0
Post-school dip 32 23 26 15 25
Post-school degree 13 10 22 15 |5

n = 203. Note: some percentages do not add to 100 per cent due to rounding off,

' ;"‘Iaklnfg our dEltEfl atface-value gives us the following picture of lay assessors
' these four provinces. There are more coloured and Indian than African as-

;s_essouif, together with a significant minority of white assessors, There are more
rhmer:.I t ':m women, although the proportions are perhaps not as uneven as we
might have expected. Most assessors are middle-aged or elderly: except in
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Mpumalanga, three-quarters are 40 or more years in age; one-third arc older
than 60 years. A high proportion - varying between about one-third and about
one-half, have post-matric qualifications (either a dipoma or a degree).

There are striking differences between the profile of lay assessors in each
province and the adult population as a whole, according to the most recent
data available from the Central Statistical Services. Table 5.2 below provides
the racial and gender breakdown of the entire population for each province,
the age breakdown of the adult population for each province, and the school-
ing level breakdown of the adult population of the country as a whole (exclud-
ing the TBVC states),

Except in the Northern Cape, the proportion of coloured and Indian lay as-
sessors is disproportionate to their share of the general population. Except in
Mpumalanga, the proportion of male lay assessors is disproportionate to their
share of the general population. The comparison by age is complicated by the
different age cohorts used, but itis clear that lay assessors are, in general, con-
siderably older than average among the adult population. In terms of school-
ing, lay assessors are much better educated than the population as a whole.

Table 5.1: Compaosition of tatal population in four provinces

W, Cape % N. Cape % Gauteng % Mpumalanga %

Race:  African 16 3 6l 88
Coloured/Indian 59 23 & [
White 25 17 3 il

Sex: Female 50 49 46 50
Male 50 51 53 51

Age:  20-34 47 44 46 50
3544 21 2 24 21
45-59 19 21 20 18
&0 or over 13 13 10 10

SA total (exc! TBVC states) %

Schoeoling: none 17

5td 5 or less 25

Std6 -9 32

Matric 13

Post-school diploma 4

Post-school degrae &

Age and schoaling data are for adults aged 20 years or more. Schooling data is for total
South Africa excluding the TBYC states (Transkei, Bophuthatswana, Yenda and Ciskei).
Source: Cantral Statistical Services, Provincial Statisties 1994 parts |, 3,7, 8 and [0; 1991
Census vol 03-01-22 {1991). -

QOccupational profile

The occupations of assessors correspond to their educational qualifications. It
has not been easy to categorise all of the occupations givento us inthe survey,
but the general pattern is evident in Table 5.3 below. Assessors are certainly
not representative of the general population. In occupational terms, half are
unambiguously middle-class: in the professions (a total of 43 per cert, includ-
ing teachers especially), business or senior management. A further third can
be considered as skilled working-class or lower middle-class (craftsmen or ar-
tisans, supervisory staff, and office workers). Only eight per cent can be con-
sidered as blue-collar workers, and none of these were in manual or unskilled
jobs. Another very under-represented group are ‘housewives'.

Table 5.3: Qccupation of lay assessors

Teachers (incl school principals)
Police

Priests

Other professions (e. g. nurses, accountants)
Businessmen

Senjor management

Craftsmen

Supervisors/junior management
Office-warkers (clerks, sales staff)
Workers

Students

Otherfunclassifiable

Tortal 100

Mote: Unemployed and retired praple were asked 1o indi-
cate their previous occupation. n = 172 {15 per cent of the
assessors interviewed did not indicate their prasent or
farmer accupation).

[N ] —
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Organisational involvement

We asked assessors if they were active members of each of the following kinds
of organisation: religious, sport, political party, community or civic, and
‘other’. As we can see from Table 5.4, we found a high level of activity, Most
assessors were active members of religious and community organisations.
Only one-quarter said they were active members of political parties. Two out

of every three assessors said they were office-bearers in one or maore of these
organisations.




Table 5.4: Active membership of organisations

Cotegory of organisation

Religious % | Sport% | Party % | Cemmunity % Other %
Active members &8 16 26 57 12
Not active members 28 8l 71 39 82
Mo answar 3 3 3 4 6
Total 101 100 100 100 100

Note: Some columns do not add to 100 per cent because of rounding off. n=203.

Only three per cent of the assessors in our sample said that they were not ac-
tive members of any organisation. Thirty-four per cent said that they were ac-
tive in just one of the categories of organisations listed above. Forty per cent
said that they were active members of organisations in two of the above cate-
gories. Twenty per cent said that they were active in organisations in three or
more of the above categories, with one assessor claiming to be active in or-
ganisations in all five categories. (The remaining three per cent did not answer
these questions), This evidence suggests, in summary, that most assessors are
involved actively in a variety of organisations in the ‘community’. There were
some differences between provinces. Inthe Northern Cape and Mpumaianga,
under half of the assessors were active members of civic or community or-
ganisations. In the Western Cape and Gauteng, by contrast, most assessors
were active in civic or community organisation. A higher proportion of asses-
sors in the Western Cape were active members of political parties than was the
case in the other provinces, although even the proportion was low even in the
Western Cape (at just one in three assessors), These differences presumably
reflect the contrasting recruitment systems in the different parts of the country.
In the Western and Northern Cape, most assessors were nominated by or re-
cruited through community-based organisations (including advice offices,
civic or residents’ associations, political parties, and 50 on). In Gauteng and
Mpumalanga, many assessors were recruited through advertising or personal
networks (see Chapter 3). This was reflected in inter-provincial variations in
whether assessors say that, in serving as assessors, they are representative of
an organisation. The proportion of assessors in our sample who say they do
represent an organisation ranges from over one half (in the Western Cape), to
almost one half (Northern Cape), just one third (in Gauteng) and one tenth (in
Mpumalanga).

What kinds of people should serve as lay assessors?

Unsurprisingly, active involvement in the ‘community’ is one of the criteria
which assessors agree is necessary for their selection. The other two criteria
over which there is broad agreement among assessors are ‘maturity’ and the
ability to read and write, The latter is important, for one thing, because asses-
sors must be able to take notes and follow proceedings, Whilst assessors tend
to suggest that merit and maturity are more important than age and educa-
tional qualifications — ‘you must have a fine ear and a ¢lear mind’, said one ~
in practice most assessors seem to believe that assessors should be older peo-
ple and that a matric qualification is about the minimum education accept-
able. One assessor insisted that not everyone can be an assessor:

Some people cannot read, spell or write. This means that the magistrate
would have to lower himself or come down to that level so that the per-
son can understand him and he in turn can understand that person. As-
sessors must have at least matric and then a diploma or something. But
not a plain, normal person from the street,

Many assessors suggest that assessors should generally be professional peo-
ple. ‘A lay assessor must be a role model in all respects’, said one - and edu-
cated professionals who are also community leaders seem to be held up asthe
ideal role model, Surprisingly, perhaps, few assessors mentioned that asses-
sors should be religious.

In Nelspruit, where assessors are quasi-professional, they suggested that
assessors should have some knowledge of criminal law and procedure, be
able to communicate, and be ‘independent’ (whatever that means). Age is not
important, but an assessor must be someone whao the cormmunity accepts and
respects outside of the court. Indeed, younger assessors may understand juve-
nile offenders better than older assessors. This description of the required
qualifications for assessors conjures up an image of a respected quasi-
magistrate — which seems to be very much how the Nelspruit assessors see
themselves.

By and large, therefore, assessors believe that the right kind of people are
currently serving as assessors. Certainly, many indicate that some of their col-
leagues are inappropriate: they are too young, or they are unable {or unwill-
ing) to take notes, But, in general, these older, better educated, predominantly
rmiddle-class people seem satisfied that older, better educated, predominantly
middle-class people are serving as assessors. Looked at another way, asses-
sors seem to identify appropriate characteristics of assessors in very seli-
referential ways.




Some dissent is expressed at the predominance of teachers. In Cape Town
especially, some assessors are emphatic that there are too many former tea}ch-
ers or school principals. ‘Certain assessors regard themselves as semi-gods’ on
account of ‘their training as principals, and degrees’, accused one. Some ex-
teachers claimed special expertise in juvenile courts; but, prote:sted_another
angry assessor, ex-teachers’ understanding u'of children was often inferior to or-
dinary parents, since ‘parents deal with children in an'uncont‘rolled environ-
ment whereas teachers and preachers deal with children in a controlled
environment’. Such critics rarely advocated that non-professionals be em-
ployed, but rather that a wider range of professionals besides teachers should

e appointed.

° Ir"\j Enme districts, the profile of the body of lay assessors differs markedly
from the profile nationally. In Witbank, the assessors were distinctive in terms
of their youth and the high incidence of unemployment. Not only were most
of the assessors we surveyed currently unemployed, but most of thgse had
never had a job. Furthermore, some of the assessors ha!d dlfleuItues in com-
pleting our questionnaires, even though these were avalllable in the language
of their choice. Whilst there might be some value in having some young asses-
sors, having only or even mostly young assessors seems to lead to a series of
problerns: The public are not respectful of them, whilst most magistrates are
reluctant to sit with them.

When were assessors appointed?

Finally, it is important to ascertain how long the assessors in our san:nple had
been serving as assessors, Table 5.5 shows when they started working as as-
sessors, broken down by province as an unweighted total for the four prov-

inces.

Table 5.5: When did assessors start work as assessors?

W.Cape | N. Cape | Gauteng | Mpumalanga | 4 Provinces
% % % % %
Before 30 June 1994 12 3 20 0 8
July 1994 - Dec 995 &4 55 33 40 5l
After | Jan 1996 |9 e 37 51 30
[id not say é 15 10 9 M
Total 101 Lol 100 160 100

Note: some columns do not add to 100 per cent because of rounding off.

A small minority began work prior to mid-1994 (almost all in regional
courts). In the Western and Northern Cape, over half began work between
mid-1994 and the end of 1995 —i. e. in the period when the lay assessor sys-
tem was being setup in these areas (as we saw in Chapter 3). In Mpumalanga,
most assessors had been appointed in 1996, which is what we would also
have expected given our periodisation in Chapter 3. Qur sample thus includes
assessors with varied lengths of experience of this work.

Preparation and training

Lay people have been introduced into the lower courts as assessars without
any formal preparation or training. In some districts, magistrates or other, out-
side institutions have provided limited guidance. For the most part, however,
lay assessors have learnt on the job, through their own experience. Assessors
broadly agree that this is unsatisfactory, but there is little agreement as to ex-
actly what kind of training or guidance is appropriate.

In our survey, fewer than one in five assessors said they had received some
training at any time, with an overwhelming three-quarters saying they had
not. Of the small minority who said they had received training, most said that
it had been the magistrates who provided it, with some indicating other
sources (including universities and non-government organisations). In the
Western Cape, one-third of the assessors said they had received some train-
ing; elsewhere, the proportions were much lower. There was no relationship
between when assessors started work and whether they had received any
training.

This picture was corroborated in our interviews with assessors. Many as-
sessors told us of their initial confusion on being arriving in court, In Wynberg
(WCp), for example, some assessors were so confused that they went to sit in
the public gallery in order to familiarise themselves with what was going on.
One described herself as very ‘lost’ at the beginning; *you would introduce
yourself [but] nobody would tell you what you are in for, what is expected’;
eventually, it was arranged that she would sit in a court where another, experi-
enced lay assessor was serving, and learn that way. Another remarked that ‘a-
ssessors are presently being appointed and then left to fathom the workings of

- the system for themselves’, Such uncertainty undermines public perceptions

of the courts: the fact that ‘some assessors are not too sure about their role . . .
filters down ta the public’, said a former assessor in Nelspruit, In Barberton:
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| had no training. The first day | appeared in court | did not know that |
needed a pen and paper. They just sort of told me when you come in you
must bow. . . . Nobody expained the difference between fact and law,
only at the end |didl they explain that this is ‘beyond a reasonable
doubt’,

Similarly, in Athlone:

We did not know in the beginning what was expected of us. . .. Because
the caurts were foreign to most of us as well as the rulgs an_d ethical be-
haviour in courts, most of us were very nervous the first time we were
used as assessors. . . . We as assessors were thrown into the degp cnd
without any formal training or prior briefing. . . . We had to organise Du(j
own workshops and had to get speakers at our own cost to lecture an
inform us as to our function and duties at courts, Here | must add that
one or two black magistrates did go out of their way to inform us as to
what is really expected from us in court and how to assess matters.

Another assessor adds that only one of the magistrates was helpful and enthu-
siastic:

He took us through the whole process. It was totally nfarve-wrackin_g the
first time because we did not know what we were doing, But he sa_ud all
we had to do was to sit and listen very carefully. We would.then adjourn
and debate the issues very carefully, and he would explain to us what
we could do within the parameters of the law. And he allowed us to par-
ticipate right up until sentencing.

Most assessors have learnt through their own experiences (self-training’, as it
was often described), combined with accasional advice from other sources
(such as relatives who are lawyers). Two assessors in Mpumalanga — one Afri-
can, one white — told us that most of their knowledge of the law came from
watching the American television series, L. A. Law. _

In only a handful of districts had magistrates orga_mlsed fu?rmai assistance.
Assessors in Cape Town praised the efforts _of thg Senior Magistrate, whO_ {they
say) spent an hour every Wednesday morning discussing W|‘th assessors issues
concerning evidence, sentencing and so on. Another magistrate organised a
much appreciated one-day workshop for assessors, explaining court proce-
dures, the law, assessors’ roles, and so on. Assessors who started in Cape Town
and then maoved to other courts (such as Wynberg) regretted that the're was no
such training elsewhere. In Nelspruit, one of the magistra}tgs organised some
informal guidance at the outset, and later more formal training on gender and
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face consciousness. Few assessors mentioned the docurments produced by
Justice College, although those wha did praised them.

Assessors concur that some kind of formal ‘training’ or assistance is needed
- if only to promote self-confidence, without which assessors cannot partici-
pate fully in court. The most common suggestion is that there should be regu-
lar workshops or lectures, perhaps on one morning each month, on topics
such as procedures in court, assessors’ conduct, and sentencing options. An-
other appropriate topic for worksheps is the Bill of Rights: ‘As lay asscssors we
struggle to reconcile the notion that an accused has rights as well, with that gut
feeling that the person is guilty.” There also needs to be better communication
between magistrates and assessors in general, assessors said. In addition, vis-
its to prison (for example) would be useful so that assessors can gain a better
understanding of the entire justice system, (Some assessors had arranged a
visitto Pollsmoor in Cape Town, which was said to be very instructive.) Some
assessors say that the besttraining is getting experience through often sitting in
court as assessors; if the use of assessors was not discretionary, they say, then
they would gain much more experience, In this view, the solution to the “trai-
ning’ problem is to make sure that assessors are used routinely.

Somc assessors want to be ‘trained’ so that they can become ‘professional’
assessors. They should have the ‘same legal training as that given to the magis-
trates and judges, so that lay assessors can also be able to sit in the regional
and supreme courts’. In the extreme version of this view, being a lay assessor is
the first stage in a professional career in the judiciary; it is not an end in itself,
but rather a stepping stone on to becoming a professional prosecutor or mag-
istrate. Assessors in several districts in Mpumalanga (including Nelspruit and
Withank) saw their work in these terms, and saw no conflict between their as-
pirations and the concept of a fay assessor syster.

Many assessors, however, insist that any training should be lirmited. This
view was base on a variety of reasons, Firstly, extensive training would offset
their value as lay assessors. Assessors, it is said, should be more ‘spontan-
eous’, relying on their instincts. One assessor, from an African shack settle-
ment, said that he did ‘not favour training because assessors come from the
community, and if legal training is provided, then they have to stick to the law,
which defeats the purpose of the lay assessor scheme’, Legal training would
mean that assessors were not lay people anymore, Training should be on pro-
cedures, therefore, rather than in the details of the law: ‘We are not lawyers,
we leave the determination of law to the magistrate.’ Secondly, professional
legal training might generate conflict. It might lead to assessors quarreling
with magistrates on their application or interpretation of the law; assessors




necd o know enough to serve as a check on magistrates, but not so much that
it generates conflict. Or, ‘if people go through training they might want better
remuneration’. Thirdly, the extra training of the magistrate is appropriate
given the desired division of responsibility: ‘Because it is nice to know that af-
ter the case is decided the magistrate can take the blame should any problem
arise.’

Sometimes, respect for education (i. e. ‘training’} combines with a respect
for magisterial power: training will enable assessors to help magistrates more
effectively. One African woman assessor in Mpumalanga told us:

| do feel that we should get training because it will help us to assess bet-
ter the evidence of the accused and also to be able to judge the character
of the accused. | also think that the training should include legal courses
such as criminology that will help us to see when a person is lying. |
don’t think that the legal training will make lay assessors into magis-
trates, because a magistrate will remain thus and the function of the lay
assessors will remain that of a person whao is there to help the magistrate.
i think that there is so much criminal activity happening at the morment
[that| often a magistrate, because of his workload, becomes confused
and he finds an innocent person guilty as a result, Atleast with lay asses-
sors there they are able to keep him focused on the facts presented. . . .
So I think that such legal courses are necessary for assessors not so that
they can get diplomas or degrees but so that they are able to perform
their job properly and professionally.

Assessors in Mpumalanga are more likely to be used according to Model 1,
and as such are more likely to see their work in ‘professional’ terms rather than
as some kind of community service.

Experiences as lay assessors

When used in court

In Chapters 3 and 4 we saw that there is a wide range inthe use of lay assessors
in district courts. In some courts they are used routinely; in others selectively,
and in others hardly or even not at all. There are also different systems for or-
ganising assessors, In some districts there are a large number of assessors on a
roster, and each is used rarely. In other districts, assessors are used intensively
over short periods, but then not use again for some time, In others, there is a
very short list of assessors, and each assessor serves often or even all of the
time, This variety is reflected in the number of days in the last month that the
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assessors in our sample actually served as assessors in court, as we can see in
Table 5.6.

Table 5.6: Number of days in last month when served as an assessor

Number of days Assessors %
0 15 Days for 1-5 category | % for 1-5 category
| 1o
.2 11
1-5 40 3 9
4 7
3 3
&0 18
11-15 8
16+ 8
Total 99

n = 153 (respondents who did not answer this question have been excluded)
The column total does not 2dd to 100 per cent because of rounding off.

It needs to be remembered that our sample is a sample of assessors who are
active in one or other way, Most of the assessors we surveyed were inter-
viewed in court, i. e. a large part of our sample comprised assessors who were
actualfy in the court buildings. Some of our sample comprised assessors who
were asked to come in to be surveyed; it is likely that organisers who assisted
us in this invited the more active assessors. It is therefore very likely that the
above table massively overstates the use of assessors in the country as a
whole: a very high proportion of asscssors probably are being used very, very
rarely, and we know there are many who have never been used since the date
of their ‘appointment’.

Even in our sample, one quarter had not served at all in the previous
month, and a further 40 per cent had served for five or fewer days. Just over
one quarter worked for between six and 15 days, with the remaining 8 per
cent working full-time. The mean was about five days, and the median about
two and a half days.

Itis widely recognised that a major reason for the limited use of assessors in
courtis that some magistrates use their discretion not to sit with assessors. One
reason for this that assessors volunteer is that magistrates are racially preju-
diced and stuck in an apartheid mentality. According to one outspoken activ-
ist from Athlone:




A person that has seen how the court structures were used to enforce
apartheid policies in the past can only find one reason why magistrates
up until today refuse to make use of community assessors, and that is be-
cause of their apartheid mentality and nothing less.

Assessors in Wynberg agreed that some of the magistrates there refused to use
assessors because they still had an apartheid mentality.

Magistrates’ objections were not seen as only racial. As one assessor inci-
sively noted, magistrates objected to the ‘community perspective’ which as-
sessors brought: it was this perspective that magistrates ‘regarded as the mark
of the lay assessor’s incapability Isicl to do the job'. This alleged objection,
unless merely a disguised expression of racial hostility, reflects a defence of le-
gal professionalism—i. €. the defence of the necessity for the administration of
justice of legal training and professional qualifications.

A third, and common, reason given by assessors was that magistrates did
not want to lose control, Magistrates are said to resent assessors for ‘treading

on their turf’,

In the old South Africa, they were pulling the strings and whatever deci-
sion they made, that was it. Now they have to consult with lay assessors,
and sometimes lay assessors can overrule them.

And similarly:

These people here [i. e. the magistrates] are 50 used 1o having control
over everything here and they cannot get used to the feeling that they are
losing it now. | believe one of the magistrates told a lay assessor that ‘you
people are going to take over now’, That is uncalled for.

This alleged objection represents a defence of institutional power, i. e. the
powers that individual magistrates have in the court system through their insti-
tutionzl position as magistrates.

In many districts, assessors report that magistrates’ attitudes have changed
over time {which some magistrates themselves told us, as we saw in Chapter
4). In Athlone, hostility gave way to suspicion and then even a degree of trust:
even the more conservative white magistrates began to use assessors, and a
*partnership’ (however uneasy) was said to have developed. Magistrates were

initially hostile because:

they did not know what to expect and some might even have feltthat lay
assessors were going o undermine the justice system; but this all

|
|
|

changed when they started working with the assessors and began to re-
alise that it can work if they are willing to make it work.

Sceptics might retort that magistrates have learnt that they can defend legal
professionalism and their own institutional power at the same time as conced-
ing assessors a role in court,

Magistrates are seen to vary greatly in their treatment of assessors in gen-
eral. Some magistrates are said to be consistently rude to assessors: not greet-
ing them, making them feel unweclcome, not even acknowledging them
sometimes, Male magistrates are said to be worse than fermale magistrates,

Hearing evidence

The trial is almost always the first stage in court proceedings in which asses-
sors are used. Very rarely are assessors used in pleas or bail hearings. Only
where assessors are used according to Medel 1 are they used prior to trial, and
not always then. None of the assessors interviewed in the Western Cape said
that they had been involved prior to trial, even in those courts where Model
1B was used —generally because the bulk of pre-trial proceedings are heard at
particular times of the day, especially first thing in the morning, and assessors
are only brought inta court later, Assessors are most likely to be involved prior
to trial in courts using Model 1A, such as Nelspruit. The information given by
assessors as Lo their use is consistent with the information given by magistrates
{(summarised in Chapter 4).

At the beginning of the trial, some — but certainly not all - magistrates tell
the accused that the lay assessor is there to assist with the case, and ascertains
that the accused do not object. tn the Western Cape, nobody reported that the
accused had ever objected.

_ One Cape Town assessor gave us the following account of what happens
in court thereafter:

Assessor: What | normally do is | request the charge sheet, if the magis-
trate has it before him. I then jot down the case number in my diary. You
might later have a part-heard [case] . . ., so | usually jot down the case
number, then what the charge is for. . . . Then, once the trial begins, the
prosecutor leading evidence and so on, you jot down things as it goes
along.

QQ: During the trial, do you find it is essential to take notes?

Assessor: It is essential, because what | normally do is make notes and
then when | have spare time | review my notes, just to keep the case
fresh in my mind, Especially when it comes to part-heards. If you hear a
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d dthe part-heard in a month’s time, you can refer and come Many assessors actually expressed support for indirect questioning in terms
caseto ay an . .

that reflected a degree of deference to the magistrates. Magistrates are said to
. ing the case itself, how do ybu go about asking questions? ‘ have more expertise than assessors; they could ensure th;?ft questions were

Q: During ¢ € ¢ ’ nswer, and the magistrate requests if | ‘relevant’, better phrased and procedural (‘appropriate’); ‘it is important 1 be

Assessor: .If ’m not.cl‘ear ?nwﬁ?:qake a fnotc, forward it to him, and the guided by a person wha has a legal background'. If assessors were to ask ques-

need .Clam),/ on an E'hge'- him to whoever it is directed to. tions directly, “you may make a fool of the bench’, or perhaps ask a leading

gﬁfﬁ;ﬂnc‘g’::\(i’fa‘:ﬁ guéltailons yourself?] question, Magistrates have a ‘court language’ which assessors are pot good at.
B U : i

back to more or less what was the gist of the case.

: | prefer to work via the magistrate, because he/she is the per- Also, gaid one assessor who had learnt from her mistakes, ‘sometimes you ask
ASSE§SDT- preie he would then say to the accused or whoever it guestions that have already been asked, then you feel embarrassed’. Some as-
son in authority. H?/ls:‘ e \ gssornee ds some clarity on a point; this is his sessors emphasised the need to be respectful to magistrates, accepting their
was d" rectet:f to thlatht. iahs the decgr[:jm in place. | feel the magistrate control of the courtroom: ‘We respect the magistrate as our elder there li.e.in
question.... ! fee th's deepjmds mare respect.... the courtroom); we can loverrule] him if his decision is incorrect, but this is
is still the person who etm roceedings? done in chambers’. Others said that it was easier for them; ‘It would most
Q: 50 you never _'l"‘t?r'.mP Pm ress. | will only ask a question once they probably be nerve-wracking to have to ask |a question] directly’. One asses-
rAssessor: Not ‘-Nhl e o Tghe r‘n'a istrate always asks the assessors if sor in Goodwood sounded an ominous note: “if 3 lay assessor asks questions
[lhave gg\""::r"; quﬂ'.;s;tc:ﬁ?:og.that he ygd on't feel left out. directly to the accused, at the end of the day the assessor’s life may be in jeop-

ey :

ardy on the outside, because the assessor comes from the comrnunity’; asking
questions via the magistrate gives assessors some protection,
Most magistrates are said to ask questions faithfully, or will explain why

Many assessors share this emphasis on note-takling: Taking noteipls rc
quired if you are to argue strongly with the magistrate in his or ber chambers:

be if the magistrate finds the person guilty, and | find him not guilty, they did not do so. But there are said to be exceptions. One assessor empha-
f\r/‘\ay |e l st iveghim my view of the case; that’s why it is important to sised that, if questions are relayed via the magistrate, the magistrate should not
t E.?E d"c::Jvn %vhatever it is people are saying in court, alter the meaning of the question - implying that this assessor had experi-
WTi

enced such an alteration, More often, but still rarely, assessors said that some
magistrates did not ask their questions, and did not explain why.
Asking questions via the magistrate does have one unfortunate effect:

But some magistrates seem to discourage assessors talfing extensive nc;1t?=,|si
One assessor was told by a magistrate that she must be his eyesiln court wr tl;.;
s tal train, the assessor be-
. : tes. In one case, of alleged robberyon a , i ns via ths |
I?C WZS tﬁkl'rl"l%i:o .f;ved useful: & i I participate in trial with a piece of paper and a pen, and am not allowed
R i p ified that she could identify the accused because his < to speak, but am allowed to discuss the case with the magistrate in his
fhe N R E::jt : It-:.Id ot keep still as they had been shaking Chamberg. I'Z}unng the trrgl the acml;sg::i does not hear the sound of his
hanc!s e aqcu;e Cc;r\at Ec1h‘e accused could not keep his hands community's representative. The vicitim/accused does not know w‘fhy
mlrlﬁ::;| u'?uslzfr-‘l ':,-?ft'ﬁz p‘réyéeedings while the magistrate was writing. t);:DU 33? Sl‘ttmtghthfr'e 'wnh your mouth shut and why you are not helping
. urin € | : ) / erm durin o trial

it;lereforegwhen the court adjourned and during discussions with the . 8

magistrate, | pointed this factor out to him.

The accused was convicted: when his criminal record was produced, it
1 Te bbery on trains.
showed that he had a long rLcord‘for ro o
Assessors can and do ask questions of the accus_ed and-witnesses. In mosll:
couns: questions are asked through the magistrate; in some, ass;ss;:ws cansass ‘
questions directly. Most assessots seemed comfortable W:Ith th e cnrrmec;u rv,; '
temn, or at least said that they ‘do not have a problern with the proce .

Ancther assessor worried that the sight of magistrates and assessors ‘whispe-
ring’ to each other gave the impression that they were ‘in cahoots’, creating a
bad atmosphere,

" Besides asking questions, the other major contribution that assessors make
in trials is in checking the translation of evidence made by the court inter-
- preter. This is sorething done most often by African assessors, who say they
. have to correct the translation of evidence from languages other than English



and Afrikaans into these two courtroom languages. According to one assessor,
he had an obligation to correct translations because he was not going to watch
some ‘poor guy being sentenced because of [an| interpreter’s wrong transla-
tion’, Court interpreters, he said, needed training. Another assessor told the
magistrate when the interpreter was failing to translate evidence fully; the
magistrate apparently advised him not to let on that he understood Xhosa, so
that he could monitor the court interpreters and help to ‘sift out the rotten ap-
ples’.

Often, “correcting’ a translation entails clarifying what was meant. For ex-
ample, an interpreter might translate evidence as ‘| got into the house and the
people were fighting’, leading the magistrate to believe that there was a physi-
cal fight in the house. But the evidence might have referred to a verbal fight, or
argument. ‘Correcting’ translation may also entail clarifying what the accused
or withess said; court interpreters are said to translate too mechanically,
sometimes at least, thereby missing important nuances.

Racial differences in how often assessors corrected translations are evident
in Table 5.7 below, Among African assessors, about the same proportion said
they had never corrected translations as said they had sometimes or more of-
ten; among coloured and Indian assessors, the proportion was about three to
one; among white assessors it was more than five to one.

Table 5.7;: How often have you corrected the court interpreter’s
translation of avidence? Responses by race

Aftican % Coloured % White % All %
Mever 19 &5 &l 55
Sometimes 33 1& il 22
Often 4 5 0 4
Very often E 3 0 2
Mo answer 2l 10 29 17
Total 100 99 101 100

Note: The sample of white assessors is very small (n = 28 answers). Some columns do net
add to 100 per cent brcause of rounding.

Corrections are less common, but certainly not unknown, in cases where
the accused or witnesses spoke Afrikaans. According to one coloured assessor

in the Western Cape:

There are times when the magistrate does not understand the accused
and the accused does not understand the magistrate. This is because the

alccused comes out of kitchen language, not the pure Afrikaans or Eng-
I'.Sh’ the magistrate comes out of a college, where he is not exposed 50
kitchen language. This is where the lay assessor comes in, The lay asses-
sor asks the magistrate to put the case aside for a few minutes and the

g0 to chambers to discuss about whatever this man said. ’

- ,
Assessors’ ability to monitor and correct translation in court clearly de-

pends on the range of languages they speak. The languages spok
. a b _
sors in our sample are tabulated in Table 5.8 Bclow.g 6% spoten by asses

Table 5.8: Languages spoken by assessors

Language spoken Assessors %
English 94
Afrikaans 87
Zulu ‘ 25
South Sotho 15
Xhosa 14
Naorth Sotho l
Setswana 1
Siswati 4
Tsonga 3

(Languages spoken by three or fewer assessars in i
S SpC our sample included Sha \
Urdu, Gujerati, German, French, Arabic, Venda and ‘Fanagolo”), gaan. Noebele,

Some assessors did not say that they spoke English or Afrikaans, the two offi-
cial Ianguages of the courts (although court officers in some areas do use other
languages in court). This can be interpreted in two ways, First, it is possible
that assessors gave us incomplete information: Some assessorsrmay have as-
sumed that they did not need to specify English (or Afrikaans) because the

were being interviewed in it. Secondly, it is possible that there are af.sessor}sl
who do not speak English or Afrikaans fluently., Magistrates claim that this is
the case. In our interviews with magistrates, we asked ‘How many lay asses-
S0f$ are competent in both English and Afrikaans?’ Only 11 per cent of magis-
trates replied ‘all’, with over 40 per cent saying ‘most’ and almost 17 per caént
saying ‘none’ (the remainder saying they did not know). Also, some assessors

- struggled 1o complete our questionnaires,

] The distribution of languages spoken in our sample of assessors clearly re-
ects where we conducted our survey. The fact that we did not interview as-



sessors in the Free State or Morth-West, for example, is reflected in the low
proportions of South Sotho and Sctswana speakers.

Nonetheless, our survey did show some revealing patterns. Only about
three per cent of the coloured assessors interviewed spoke an ‘African’ lan-
guage (such as Xhosa). It is not surprising therefore that court translations are
corrected by African assessors far more often than by white or coloured asses-
SOr5.

Assessors are insistent that they should not point out publicly any errors in
the translation, but should rather report them privately to the magistrate.

Assessors voice many of the frustrations that magistrates themselves ex-
press with regard to other court officials. Prosecutors are said to be poorly pre-
pared all too often. They are often young, and inexperienced, unable to cope
with an overload of cases. The police are widely regarded as less than compe-
tent. One assessor told us: ‘Today, I'm very angry because the case | was parnt
of was chucked out because the police were negligent and did not do their job
properly,’ Prisoners and dockets often do not arrive on time, Serving in court
has made many assessors more sympathetic to magistrates, but much more
critical of the police.

Judgment

Passing judgment on the accused is the primary contribution of lay assessors
to proceedings in court. As we have noted, two assessors can override a mag-
istrate. If there is a disagreement between magistrate and lay assessor when
only one assessor is sitting (which is the situation in the vast majority of cases
in which lay assessors are used at present), the magistrate’s decision is the de-
cision of the court. Judgment is determined by the magistrates and lay asses-
sors together. The key question with regard to judgment is, therefore, whether
(or how often) lay assessors and magistrates disagree.

Assessors are far from uniform in answering this question. One might have
expected that assessors would emphasise how often they disagreed with mag-
istrates, in order to assert their value, Many assessors do emphasise this, say-
ing that they differ with magistrates ‘often’, or even "almost always’. But a high
proportion of assessors say that differences are rare,

Differences are generally discussed in the magistrate’s office, privately. For
the most part differences are resolved. Sometimes, assessors say, the magis-
trates are persuaded by the assessor and change their view. More often, magis-
trates persuade assessors that the latter should change their views. In this,
many assessors express a deferential attitude to the magistrates, Magistrates
are said to show assessors that they ‘are more clever than us’. Even if an asses-

sor is less than entirely convinced, lingering doubts may be ‘cancelled out by
the magistrate’s experience and training’. Some magistrates ignore assessors’
views, or at least fail to explain why they are disregarding them.

It is said to be rare that differences remain unresolved. Many assessors said
it had happenned to them once only; none indicated that it was more com-
mon than this. Very rarely, two assessors outvoted a magistrate. Sometimes,
one magistrate and one assessor outvoted the second assessor. Most often, the
magistrate over-ruled the single assessor — and it is even reported that magis-
trates sometimes overrule two assessors (and that in at least one case, the mag-
istrates’ judgment was set aside on review and the assessors’ judgment
upheld).

In such cases the different views of assessors and magistrate are some-
times, but not always, recorded. According to one assessor:

| felt that the accused was guilty and my partner and the magistrate
thought otherwise. But through debate between the three of us, [ have
accepted their viewpoint, and the magistrate did make it clear in judg-
ment that the decision was split 2:1, [ think that was fair, and | felt com-
fortable with that,

Assessors said that magistrates rarely, if ever, recorded what the actual differ-
ences were, This was a bone of contention for some assessors, |fthe magistrate
chooses to overrule the assessor, many said, he/she must set out the reasons
for this; if these were recorded, then it would also be easier for the presiding
officer if the case went on review,

In our survey, we did not ask how often assessors and magistrates disagree.
We did ask, however, how they compared in terms of convicting or acquitting
the accused, i. e. whether there were systematic differences between them,
The answers are tabulated in Table 5.9 below. Most assessors thought that
magistrates and assessors were ‘about the same’ in whether or how often they
wanted 1o convict the accused. But there was a minority of assessors, espe-
cially African assessors, who said that magistrates want to convict more often
than lay assessors.



Table 5.9: Do magistrates and lay assessors usually agres on whether
a person is guilty or not guilty?

Aficon % Coloured % White % All %
Magistrates want to convict 25 10 9 15
more often than lay assessors
They are about the same &2 79 77 73
Lay assessors want 1o convict o k} 0 |
more often than magistrates
Don't know 13 2 14 I
Total 104 100 100 100

Note: the sample of white assessors is very small (n=22). Coloured includes Indian.

The incidence of disagreement may be reduced by the practice of magis-
trates in some courts to ask assessors what they think before voicing their own
views, Magistrates can then choose whether or not to disagree with the asses-
sor. Many assessors are impressed by such attention from magistrates — but
others recognise that ‘magistrates are very cunning; they know the assessors
and they position themselves’, Nevertheless, in eliciting an opinion from the
assessors first, magistrates avoid putting words in their mouths and this may be
a way of attermnpting to counteract the hierarchy of magistrate over lay assessor
which is s0 evident in our interviews,

One way in which a magistrate can override easily the views of the asses-
sor{s} is by not ajourning to his or her chambers to discuss the verdict (or sen-
tence). Consider the following example:

It does happen that he [the magistrate] hands down the verdict without
ever consulting us. There was this one case when | was very hurt. . . .
This case was a gang rape case which involve eight men, . .. My heart
was very sore because the magistrate gave . . [one of the accused] eight
years imprisonment and discharged the other seven co-accused without
consulting us at all, We never even adjourned to his chambers to discuss
the case. The magistrate merely gave the verdict and the sentence im-
mediately. After this case | went home and couldn't sleep and | almost
quit. | wanted to make an appeal on the grounds that the magistrate
made his decision without consulting us. The next day | found out that
my co-assessor also felt the same way about the case.

ﬁ
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In such cases, the assessor would have to object in court, confronting the mag-
istrate directly; furthermore, as the above example indicates, an individual as-
sessor would not know what the other assessor thought.

Most assessors do not see the relationship between them and magistrates
as a relationship between equals. They see their roles as primarily advisory,
and are generally deferential towards magistrates. This seems to be largely be-
cause they accept the distinction between ‘law’ and ‘fact’, and accept that the
former is the preserve of legally-trained, professional magistrates. As one as-
Sessof put it, assessors are not ‘weigeleerdes’ but just ordinary people. A mi-
nority of assessors see the relationship more as one of partnership. According
to an assessor in Athlone:

Lay assessors have no legal backgrounds. We are basically using our life
skills and experiences that we have seen in our communities etc. And
that for me is an advantage over a magistrate who has studied law and
knows all the Acts etc. I'm lucky from Athlone side that we have built
and worked towards that kind of relationship with the magistrates and
that the hostility has broken down. This allows both lay assessors and
magistrates to ask questions and to discuss issues freely with each other.

This view is confined to people with backgrounds in political activism.

Sentencing

Most assessors report that they are usually not involved in sentencing. If they
are, it is generally in an advisory role only. Many assessors say that they agree
that sentencing should be a magisterial prerogative. According to one, in-
volvement in sentencing ‘would be tantamount to being a magistrate because
you need legal knowledge to be able to sentence’, Another says that magis-
trates make it clear to everyone that sentencing lies in his hands alone, which
is good for assessors because no convicted person will blame themn for send-
ing them to jail. ‘At this stage sentencing should be the sole prerogative of the
magistrate, but in time it should be extended to the lay assessor, but then there
must be training’. ‘The magistrate knows the technical details with regard to
sentencing, assessors do not’; magistrates are more competent when it comes
to sentencing; ‘this is where assessors need a lot of training’,

But many other assessors resent their exclusion from equal participation in
sentencing (even if they accept that the magistrates have primary responsibil-
ity for the sentence), One assessor told us how he and another assessor had
been involved fully in the trial; the evidence was discussed in the magistrate’s
chambers, and they agreed that the accused was guilty. The magistrate, how-



ever, postponed sentencing, and told the assessors that they should not come
back for the sentencing. This, the assessor said, was very unfair, Other asses-
sors complained that ‘magistrates like to think for us’. We found that resent-
ment of this sort was expressed even by assessors who were generally
deferential to magistrates, Magistrates” legal knowledge does not justify ex-
cluding assessors from a role in sentencing because assessors do not seem to
recognise sentencing as a solely or even primarily legal issue. One assessor
expressed this through making a distinction between fairness or justice, on the
one hand, and law and order, on the other:

Law and order determines the guilt or innocence of a person based on
the evidence which is limited by the lawbooks; fairness/justice is deter-
mined by the circumstances that control the action of the person.

In this view, sentencing should rather depend on the specific circumstances
and needs of the ‘'community’. This has potentially important implications -
but which can only be clarified with further, in-depth qualitative research.

For those assessors who are involved in sentencing, their involvernent can
take one of two forms. The first entails the magistrate canvassing the assessor’s
response to the magistrate’s preferred sentence. Magistrates tell assessors
what sentence they propose, and merely invite the assessor to agree or dis-
agree. According to one assessor in the Western Cape, the magistrate tells the
assessor what sentence he intends to impose, leaving the assessor to come in
as a ‘sortof opposition’ if he/she differs. Alternatively, magistrates may consult
with the assessor(s), asking them what they think in a more open and inviting
manner. Inthis case, itis up to the magistrate whether to agree or disagree. As-
sessors seem to support this approach: Magistrates should set out the options
and consult with the assessor(s) as 1o what is appropriate. This enables the
magistrate to ensure that sentences are legally correct as well as involve the
assessor(s) in the choice of an appropriate sentence given the circumstanices.

Either way, the magistrate may simply ignore what assessors have to say, In
the first approach, magistrates can and often do ignore any dissent:

At present the magistrate would say ‘ek gaan hom maar 6 maande gee,
wat dink jy?’ [l m going to give him only 6 months, what do you think?]
and at the end he still gives his 6 months. , . . What is the point of ‘giving
input’ if the magistrate has already made up his mind?

3ome magistrates will ask you whether you are happy with the sentenc-
ing, but if you are not happy then ‘so what?’ .

The magistrate turned to me and asked me how long did | think that the
accused should get and | responded ‘three months’ to which the magis-
trate said ‘no ways, a year'.

Assessors can empower themselves. According to one:

| used to make notes of magistrates’ sentencing options on certain
crimes and offences, and | used to jot down the magistrate’s name and
the type of offence. If, then, for argument’s sake, someone was caught
with posession of four grams of dagga and one mandrax, | used to use
other magistrates’ sentencing options on that crime. When asked for a
recommendation, | would forward that sentence 1o the magistrate and,
more often than not, it was agreed upon. , . .

Table 5.10 tabulates assessors’ perceptions as to the relative severity in
sentencing of magistrates an assessors. The table suggests that magistrates in
general are seen as neither more nor less lenient than assessors. The majority
of assessors say that magistrates and assessors are ‘about the same’. A small
numbers of assessors say that magistrates are harsher, with a similarly small
number saying that assessors are harsher.

Table 5.10: How do magistrates and lay assessors compare
in terms of sentencing?

African % Coloured % White % All' %
Magistratas prefer heavier 17 15 i i5
sentences than lay assessors
They are about the same 57 62 44 58
Lay assessors prefer heavier & 15 I 12
sentences than magistrates
Don't know 19 8 13 15
Toul 99 100 99 100

Note: the sample of white assessors is very small (n=18). Coloured includes Indian.
Some column totals do not add to 100 per cent because of rounding off.

+In interviews, many assessors suggest that their superior understanding of
the community leads them to propose lighter punishments for certain of-
fences. For example, a magistrate might assess that a tsotsi stabbed someone
‘without reason’, because he or she did not understand tsotsi culture, Or,

again; '
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Take, for argument’s sake, the case of a person from Khayelitsha, and
he's involved in a shoplifting case — itmight be food or something to that
effect. | might see the case in a different light from the magistrate. | will
then come in and say ‘Look, | look at it from this point of view: he’s un-
derprivileged, he might have hardships; look at the amount of members
of his farnily which he has to feed; | don't think we should be so hard on
him’. As economic matters stand, there are a majority of underprivi-
leged people who are battling to survive; and if someone goes into a su-
permarket and manages to take polony or cheese, he should be more
lenient, and more forgiving in that sense. Give himthe chance; itmay be
a one-off thing, The point is here that he’s trying to feed his family and if
we are visibly hard on him, if we send him to prison, how is his family
going to be taken care of? S0 when it comes to food issues, the magis-
trates have, | have realised, become more lenient.

If a person steals a loaf of bread because he was hungry and has no in-
come, yes, it is a crime. But the circumstances forced the man to do that.
You have to be lenient somewhere.

Another assessor said that he often found himself objecting to the long prison
sentences imposed by the magistrate, when he himself would prefer more
community service sentences. One assessor claimed that magistrates had be-
come less harsh after sitting with assessors.

It would be interesting to see whether lay assessors also favoured (or say
they favoured) lighter sentences in cases where the convicted person came
from a relatively privileged background. Only one black assessor mentioned
serving on a case where a white person was convicted (it was a fraud case, and
the accused was convicted). Some assessors pointed out that they were not
aware of any such cases.

Sometimes assessors argue in favour of a certain sentence because they
know of the individual accused. For example, a white assessor in Mpuma-
langa argued for a lighter sentence to be imposed on sorneone convicted of
drunken-driving:

| said to the magistrate, ‘I know this chap, I've known him all my life,
he’s not a drinker, it just so happened that he went to a friend’s farewell
party and he had a couple of drinks, he normally does not drink’, . . .1
said 10 the magistrate, ‘if you give this man a very long sentence or a
heavy fine that will do him a lot of harm because he has a very high-up
position in one of the big companies inthe area . . ., give him as lenienta
sentence as you can’,

The reasoning here is that the crime was a one-off action, and would not recur.
(As we saw in Chapter 4, magistrates pointto similar actions by assessors, con-
tributing information beyond the evidence presented in court. The use of lay
assessors will inevitably lead to situations of this sort, where assessors know
of, and perhaps even know, the accused. The line between situations where
an agsessor should recuse him or herself and those where his or her under-
standing of the situation is valuable, will often be indistinct. What is clear, as
we suggested in Chapter 4, is that assessors — and magistrates — should follow
the correct procedures in terms of ensuring that the appropriate evidence is
presented in court. )

Assessors do sometimes relate stories illustrating that they can be harsher.
For example:

Someone held up people in Hanover Park [Cape Town] with a plastic
gun, and the police arrested him, A woman came out shouting and
wanted to know who the police had arrested. The police told her to
stand back as it was none of her business. Her brother in the meantime
tried to open up the police van in order to release the prisoner. The po-
lice then tried to pull him away while at the same time trying to hold the
woman back. She then hit the policeman holding her back, in his face.
The police then put the brother into the van and at that moment another
guy jumps in to rescue the brother and both of them start beating up the
police. . . . The woman was the troublemaker, the instigator, and she
should have been found guility and been given a harsher sentence than
the suspended sentence the magistrate handed down on the basis that
she was a first offender and she received maintenance from the state.

Another assessor concurred:

Lay assessors will give harsher sentences than the magistrate because
they know what is going on in the community and also because asses-
sors often know some of the accused and are aware of what those peo-
ple are capable of doing — most have no respect for older people and no
respect for life at all.

This view seems to be especially prevalent in coloured areas of the Western
Cape, perhaps because of the endemic problem of gangsterism, This assessor
continued to say that gangsters feel threatened by the lay assessor system be-
cause they now realise that the community is fighting back. Such assessors see

their role as fighting crime rather than ensuring justice. (This is another situa-



tion where it is difficult to specify how much and what kind of knowledge an
assessor can bring into the courtroom, rather than recuse him or herself, )
in several districts, wormen assessors said that they were disappointed by
the light sentences imposed on convicted rapists by male magistrates.
Several assessors bemoaned the abolition of corporal and capital punish-
ment.

If a person is guilty, according to the Bible, of killing . . , innocent people,
... then they should get the death sentence. You see itin the court, that
in just ordinary problems, arguments occur, people take out knives and
stab another, . . . knowing that they will not be punished with the death
sentence and that after a few years they will be released.

Assessors are almost indistinguishable from magistrates in this respect, In our
survey we asked magistrates and lay assessors whether they agreed or dis-
agreed that there should be a death penalty to help to prevent crime. Among
assessors, 34 per cent agreed strongly and 25 per cent agreed, against 24 per
cent who disagreed and 12 per cent who disagreed strongly. Seven per cent
said they did not know. The equivalent figures for magistrates were 36 per
cent, 32 per cent, 271 per cent and six per cent {with four per cent ‘don‘t
know’).

Assessors need not be uniformly harsher or more ‘lenient’; rather, they may
be harsher on some issues and more ‘lenient’ on others. This complexity is not
captured in straightforward questions such as the one we asked and reported
on in Table 5.10 above. The ambiguity in assessors’ positions made clearin an
interview with an influential assessor in Athlone. First, she emphasised the im-
portance of assessors in pushing the court to take some kinds of crime seri-
ously, She emphasised how the involvement of lay assessors made
magistrates ‘understand how comrmunities are subjected to violence, to
traurna, and also that the justice system needs to take stronger positions on is-
sues of drug abuse and drug related violence, rape, gangsterism’. Then, how-
ever, she emphasised the importance of courts considering a broader range of
punishments than hitherto, through considering alternatives to incarceration:

For too long we were saying that it is okay to merely put people in pris-
ons. But we do have rehabilitation programmes; do we offer them alter-
natives? Research has proven that 90 per cent of prisoners go right back
to prison within a month of two of release.

Further research — and public debate - is needed into public attitudes on sen-
tencing,

What do lay assessors achieve?

Assessors argue in general that their involvement in court is a good thing be-
cause ‘better decisions are made as legal knowledge is now paired with com-
munity knowledge’. Many assessors are dismissive of (white) magistrates’
understanding or knowledge of life in poor (black) areas.

Ninety per cent of thern has not even set a foot in a township, 90 per cent
of them does not even know the areas they are presiding over but they
are talking about the ‘interest of the community’. Here is where | believe
as an assessor we can play an important role, to ensure that the interest
of the community is really being taken care of.

Ask yourself how many magistrates have ever been in a shebeen already
and how many lay assessors have been in one. Maybe that will give you
the answer, Lay assessors are there where the action takes place,

Most of our magistrates are white and they don't come into black and
coloured townships and they don't really grasp, have no knowledge
really of how life is conducted in these places; since many of the asses-
sors come from these areas they are able to inform the magistrate about
conditions in the townships,

Magistrates do not understand the communities. How can a magistrate
who lives in Claremont understand what is going on in the Cape Flats?
He may be informed through the media, but that is not the point; he
must have first hand experience.

It is necessary to emphasise that most assessors pariray magistrates as igno-
rant, not as racist.

A few assessors suggest that the situation is changing slowly, with magis-
trates becoming more responsive to the broader ‘community’. But the exam-
ples given by these assessors do not inspire confidence. Magistrates are said to
read newspapers and are deemed to be ‘reasonably intelligent’; one chief
magistrate now had pictures in his office showing him visiting schools in un-
derprivileged areas; magistrates can also ask for reports from social workers.

* . Understanding the community is widely seen as especially important
when it comes to sentencing (as we have already seen above). An African as-
sessor in Cape Town said that:

A magistrate who would have sent a first [time] offender to jail is now
more likely through his/her understanding of the accused's background
to send him/her to do comsmunity service.
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In general, assessors believe that they arc more likely to take the accused’s
socio-cconomic conditions into account before sentencing. Knowledge of
the cormmunity can also lead assessors Lo favour harsher sentences. Assessars
can identify people who are ‘trouble for the community, thereby curbing their
activities and protecting the community’.

Assessors also represent themselves as more understanding of people. In
one case, according to the assessor, a man accidentally broke a window,
while drunk, at the home of his common law wife; she reported it to the po-
lice, and the man was charged with malicious damage to property. The magis-
trate proposed to jail the man for nine months, but the assessor suggested that
he be set free because the couple would be reconciled by the time they
reached the courtroom door. The magistrate concurred and, as the assessor
forecast, the couple left hugging each other.

Assessors claim that their participation in court contributes to a higher
quality of justice in other, more routine ways. A single magistrate, it is said,
may miss points in evidence. Having someone to consult is a benefit in itself.
Assessors can also help to make the machinery of justice more ‘people-
friendly’. According to one assessor in Wynberg (W. Cape):

Awoman was suspected of theft. She lives with her parents in Hout Bay,
she earns R30 per month working on a farm. The woman and her par-
ents used to come to court on the appointed days, and sometimes the
case does not even come before the court on that day, even though it is
on the court roll. { got fed us with this. | went to the magistrate and told
him I've got a problem with the people coming from Hout Bay, they
don’t have money, and they don't enquire about what's happening, |
told him that the court must pay these people for coming to court, and
they must be fetched from Hout Bay.

More seriously, assessors in several parts of the country say that they help to
ensure that justice is done by serving as a watchdog over other parts of the
criminal justice system, In the Western Cape, assessors are determined

to see that the communities become involved in the justice system as we
were all fed up with crime and gangsterism; we were also fed up to see
criminals committing crimes today before out eyes and that of the police
yet tornarrow they are walking on the streets again — being granted baif;
we were also fed up as community leaders 1o see and hear how gang-
sters openly brag about how they will pay policemen and interpreters to
let police dockets disappear. -

A similar watchdog role was claimed by an assessor in the Northern Transvaal,
Assessars also make sure that magistrates are not biased, that the verdict is not
‘one-sided’.

Assessors, unsurprisingly, believe that their participation has resulted in
changing attitudes to the courts among the public (and among accused peo-
ple in particular). Assessors say that the courts were viewed with suspicion in
the past:

When people were found guilty, they would say it was because the mag-
istrate and prosecutor were white. Even if the accuse knows he was
guilty? There was a feeling that justice was not done when the accused
was black, and the court officers white,

Some assessors say they expected (o be viewed with suspicion when they first
started to sit in court:

When | first came here, | thought that people would be very angry with
me; they’ld say that | was the person to advise the court to convict me.

Such fears have occasionally been proved correct. According to one assessor,

the public stitl see the courts as being there simply to punish people and send

them to jail; many people still see assessors as ‘opportunists hitching a ride on
the gravy train’. But, overwhelmingly, assessors say that public attitudes have
changed. The appointment of assessors has ‘strengthened the confidence of

the people’.

The lay assessors make people feel more at ease. Beforehand, when
they come into court there used to be that tension. There used to be the
bench and the accused and you can feel that something is amiss. But
with lay assessors being there the accuseds and the general public at

o large feel they have freer access to justice.

[The public are] aware that assessors are there as representatives of the
community and are therefore fortunate to have them present in court to
ensure that they have a fair trial.

I would say my being here helps a lot because people feel freer when
they see us here. People feel that their hope of a fair trial is real an they
also feel that even if they are found guilty as long as there is a person
from the community they feel that the sentence is fitting. Even when
they meet you in the street they are happy 1o see you because they think
that had it not been for you they probably would have got a harsher sen-
tence.



[Tlhis enables the accused to speak freely and state histher case. In the
past the accused was intimidated and alienated by the presence of only
white faces, But now that there are black faces this allows the accused to
tell everything and this facilitates the emergence of the truth,

Assessors say that the public are deemed to be reassured by the presence of
lay assessors, because the assessor “is not a magistrate, it's someone there for
your interest’! Similarly:

because now you have lay assessors from the same communities as the
accused the public is of the opinion that the lay assessors help the mag-
istrate to give lighter sentences,

Sometimes assessors are wrongly held responsible for leniency: one assessor
was approached by an acquitted man, who told him ‘it was because of you
that | got off’ — which was not true. Against this, some assessors say that their
presence in court serves as a deterrent to criminals.

The accused have more respect for the verdict and sentence if they see
that there is someone from the ‘community’ involved. The accused then
knows that the person from his community is now aware of his standing
and attitude, ... He will then have to reconsider whether he will con-
tinue his life of crime. In a sense it could act as a deterrent.

I remember one person in my community having seen me for the first
time serving as a lay assessor asked me whether  was a magistrate. I told
him that this was not so but that | was a helper, I am giving the magistrate
a hand [‘ke le tsogo’]. He told me that he knows that there will be
changes now that we are serving as lay assessors and also that this [will]
deter them from committing crimes, because of the fear that ‘you might
see me and that there is a chance that you will be serving on my case and
you won't sympathise with me’. Since | was appointed to be a lay asses-
sor | have realised that members of my community hold me in high es-
teern and the presence of a lay assessor in the community deters many
from committing crimes. | think to most of them | am a magistrate.

Many assessors say that they feel accountable to the community: ‘To my peo-
ple out there', said one; ‘First and foremost, 1 am accountable to my area and
the organisation | come fromy’, said another, adding ‘I think being accountable

is very important because without it then people tend to do what they want. * -

Recommendations

Almost every assessor we interviewed said they he or she enjoyed being an as-
sessor. But many had specific grievances and proposals for change.

Should the use of assessors be compulsory?

A large majority of assessors say that the use of lay assessors should be com-
pulsory in all cases except (perhaps) for very minor cases such as traffic of-
fe;u:es. Table 5.11 shows that 75 per cent of the assessors in our sample said
this, compare to just 16 per cent who disagreed. Only among white assessors
was there a high level of disagreement, and even among white assessors there
was majority support for the compulsory use of assessors.

Table 5.11: Should magistrates be compelled to use lay assessors iy all
cases except for very minor cases (such as traffic offences)?

Affican % Coloured % White % All %
Yes 72 a2 57 75
No 13 13 i3 14
Don't know 15 5 4 9
Towl 100 100 100 100

Note: the sample of white assessors Is very small (n=23). Coloured includes Indian.

Some assessors said that it was not necessary to have assessors in all cases.
It would be a waste of taxpayers’ maney in minor or undisputed cases, said
one. One woman assessor emphasised that assessors shou Id sit on mainte-
nance cases (even though a (male) magistrate had told her that they were too
‘boring’}. Furthermore, why shouldn't lay assessors be used in the higher

‘courts toof, asked several assessors. An why cannot lay assessors serve as lay

magistrates, especially in the so-called minor cases such as traffic offences?
- Assessors should also be involved in every stage of proceeding, Magis-
trates may have legal training but assessors have common sense, and can do
everything that the magistrate can.
‘ One reason for assessors’ strong support for their compuisory use was the
Inconvenience caused by a discretionary system, At present, assessors are of-
ten called to court in the morning, only to find that magistrates choose not to
use them; they do not get remunerated for time not actually spent in court.
= Most assessors expressed a strong preference for two assessors to be used
in court: “Two should be used in all cases, full stop’, said one. Among the rea-



sons given for this were (o bring a wider perspective into the courtroom, and
to offset assessors’ nervousness:

The first time when | came to court | was alone and | was Very nervous
and | felt very intimidated; but if it is two people and one of which is ex-
perienced then it makes much more easier to adjust and builds confi-

dence,

Having twa assessors would also enable them to overrule the magu:rate. But
miany assessors — especially outside of Cape Town - .dt) not agree that i:*;ses-
sors should be able to overrule magistrates. The magistrate shouIFi be a le I:o
over-rule even two assessors, one assessor told us, since the magistrate is the
professional, and it is ‘his’ court. Assessors should not be able to otjtvo:)e a
magistrate even on matters of fact t’:»e.cmase the "me:glstrate knows the law bet-
i t the assessor's inadequacies’. ‘

ter ?nngiglz;rﬁ(i)tl,nifo(}»:ever, where a single asqs.e'ssqr sits alongside the magistrate
throughout proceedings, assessors were not insistent that two a{s,sesso:'.s ser\:ﬁ
together. ‘Normally one is enough’, we were told. D’nly in ‘complicate
cases would two assessors be needed. These assessors cloll1f|dence may re-
flect the high level of their participation already; perhaps it is only where as-
sessors feel that they are not taken seriously that they demand that two
assessors must sit alongside each magistrate.

Training N
Most lay assessors are concerned about the absence of any training or prepa-

ration for them. This has been discussed above, pp. 111-13.

Remuneration and conditions of service

Very many assessors complained about the remuneration. One assessor felt -

that the remuneration should be a ‘living wage'; hisl ‘only problem is a flnané
cial one: R20 per hour is not enough for a professional person. Even ac ar
does not get that amount’. (This, incidentally, is not true; most domestic work-

ers get much less than R20/hour.) ‘They must pay me what I'm worth’, said an-

other. .
The remuneration grievance was compouned by the fact that the daily a."d
hourly rate had been reduced by the Department of Justice. This reduction

seems to be blamed on local magistrates not on the Department of ]LIStI'CE."
In districts such as Nelspruit, where assessors serve more-or-less fuII-tlme,:
assessors’ grievances relate to the conditions of service. For these assessors;
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their work in court is a job, part of 4 projected carecr in the courts (with asses-
sors moving on to become prosecutors or magistrales perhaps). Assessors thus
complain that the Department of Justice does not contribute to a pension fund

for them, nor is there any provision for medical aid - both of which are pro-
vided for the police and court interpreters.

The administrative system

Assessors complain strongly about a system in which they spend so much
time sitting around waiting to be used, unpatid. The magistrates’ discretion in
whether or not to use assessors is thus a source of greatirritation. Tensions be-
tween assessors and magistrates are exacerbate by the payment regulations:
magistrates have to authorise payment by signing forms declaring how many
hours an assessor spent in court, Because the assessor js only paid for time ac-
tually spent serving as an assessor in court, an not for any waiting time, the sys-
tem encourages discord.

' Assessors also complained about the attitude and behaviour of court ad-
ministrative staff in general. One assessor complained that ‘the district court's
administration tried to make our lives a risery’. Assessors are paid with the
money received by the court for bail. If no bail money is receive, then asses-
sors sometimes cannot get paid; assessors are sometimes given money with
fresh blood on it. Assessors accuse the payment clerks in many districts of in-
competence and rudeness or even racism,

" “In many districts the assessors do not have a common room or office. They
are forced to share public facilities, which means they inevitably have some
contact with accused and witnesses outside of the court,

Hrp

In our research we were repeatedly struck by the high level of deference ex-
pressed by assessors with respect to magistrates. ‘Lay assessors are not on a
par with the magistrate; he is the one who i qualified’, said one. ‘We have a
feeling about things sdmetimes, but the magistrate is the one with the real
knowledge’, and ‘we haven't got the knowledge, we have to use common

se", said two others. Most assessors see their role as primarily advisory (es-

“pecially with regard to sentencing); rany cannot envisage over-riding a mag-

istrate. Such deference is subdued in some areas ~ especially Cape Town -

~where many assessors are former political or civic acltivists, steeped in a more

ssertive tradition of activism,



Assessors are nonetheless insistent on their value, especially because of
their knowledge of the community. Assessors’ own justifications of their value
in court are, however, often banal, and they struggle to give concrete exam-
ples of their contribution to judicial decision-making. This is understandable.
If a significant part of their contribution is their participation in discussion
about a case with the magistrate it would be hard to identify specific contribu-
tions — the contribution would (and should} be engaged involvement in a pro-
cess rather than point-scoring. As researchers, we can see that it is difficult to
measure or even just document the contributions that assessors are making,
and the same must be true for assessors themselves. But short of comparing
through sustained observation exactly what happens in courts with and with-
out assessors, we have to rely on participants’ own perceptions,

Nevertheless, lay assessors did give some examples of specific contribu-
tions, many of which raise difficult legal and ethical questions. For instance,
under ‘Sentencing’ earlier in this chapter, we quote an assessor explaining
how he put in a plea for a light sentence for a person convicted of drunken
driving who he had ‘known all his life’ and knew did not drink usually. Similar
examples were given a number of times. How well can an assessor know an
accused without recusing him or herself? How much prior knowledge of the
events or players can an assessor draw on in court?

Choosing assessors from the ‘community’ which the cour serves means
that they will frequently have some knowledge of the events before the court—
in small towns this will probably be the rule rather than the exception, Thisis a

matter that needs to be addressed directly and lay assessors — just like magis- -

trates — need to be properly informed about when they should recuse them-
selves and when it is legitimate to draw on their knowledge of matters before
the court in decision-making. If an assessor knows an accused well, this can
too easily lead to the kind of special pleading mentioned above, One obvious

response is to say that assessors should not sit on cases involving people that -
they know, personally and directly. Butthis is not entirely adequate, at leastin

small towns. Firstly, there may be an asymmetry between magistrates and as-
sessors. We suspect that magistrates in small towns sometime know, directly
and personally, the accused who appear before them, but this is unlikely to
arise in discussions in court because magistrates feel less need to justify their
views to assessors (if they choose to use them) than the other way round. Sec-
ondly, in small towns some people might be very widely known (this does
raise the question of whether such a person should not be tried in a different

court). .

The question is often more difficult, An assessor (like many rnagistrates)
may know the accused by sight only, or know of an accused, by repute. At
what point may the assessor remain on the bench and when should he or she
be recused? if the purpose of using assessors is to bring the ‘community’ and
court closer together, it is inevitable that they will bring to the bench knowl-
f:dge beyond that of magistrates’; indeed, this is what magistrates often value
in assessors. Surely it is impossible to bring knowledge of the ‘community’
without bringing knowledge of a great many rhermbers of the ‘community’?

The challenge is surely to ensure that assessors and magistrates follow ade-
quate procedures. The accused should feel free to object to particular asses-
sors if they believe they will not get a fair trial. Assessors should understand
th:'ﬂ they must recuse themselves if their prior knowledge of or relationship
with the accused might influence their judgment. Assessors should not raise
or use evidence in coming to a judgment or sentence that has not been pre-
sented in court.

* Whether or not assessors make a difference in court in terms of what they
brmg to the bench, their very presence helps to keep “the magistrate on his
toes’, as one put it. In small towns, especially, magistrates come to wield a lot
of power; the lay assessor system opens them to potential challenge, and
thereby makes them more accountable. Assessors also say that they have
heiped transform public attitudes to the courts. In summary, in the words of a
lay assessor from Lydenburg, lay assessors ‘bring the court to the peopie and
the people to the court’,

In the following chapter we explore further evidence from our survey
Wthh- contributes to an analysis of the differences that assessors probably
make in court. Through comparing the attitudes on a range of issues of magis-
trates and assessors, we suggest ways in which having lay and mostly black
people on the bench, alongside professional and mostly white magistrates
might change the courts’ attitudes. And, by examining the attitudes of mem.

- bers of the public, we try to shed some light on whether the presence of asses-

sors will bring the courts closer to the people.



Chapter &

Comparing the attitudes of
assessors, magistrates and members
of the public

A major part of this research project was the administration of a standard set of
structured questions to magistrates, assessors and members of the public. Qur
structured questionnaires included a set of twenty-six questions probing re-
spondents’ attitudes to the courts; justice and the rule of law; magistrates;
rights and the severity or leniency of the judicial system; the police; and lay as-
sessors. The full list of questions is included in the questionnaires in Appendix
B.

We had several objectives in this part of our research. First, we sought to
compare the attitudes towards law and the judicial system of magistrates, as-
sessors and members of the public. This has a potential bearing on the possi-
ble effects of introducing lay assessors into the courts, and bence on an
evaluation of the merits of lay participation in the courts. One of the factors
that will determine whether the introduction of lay assessors makes any differ-
ence to the administration of justice in the lower courts is the attitude towards
law and crime of the lay assessors themselves, and especially how far asses-
sors’ attitudes differ from thosc of magistrates. If assessors have very different
views to magistrates, then we would hypothesize that changing the composi-
tion of the ‘bench’ would have an effect on judgments and sentencing.

Furthermore, the existence of differences of attitude among magistrates,

assessors and members of the public could be construed as evidence in sup-
port or opposition to arguments over the principle of lay participation in the
judicial system. If magistrates have different views to members of the public,
then perhaps their power should be curtailed. But what if assessors do not
share the views of the public? If the views of the public are deemed hostile to
democracy or justice, is it perhaps important to have judicial officers who

hold different views?

Secondly, the comparison of attitudes among magistrates, assessors and

members of the public allows us to explore the significance of race in particu

lar. The initial, official motivation for the lay assessor system emphasised the-

'racial compositian of the bench, which allegedly underpinned the ‘legit-
Imacy crisis’ of the judicial system. We sought to ascertain how far attitudes
and perceptions were related to race. Did white magistrates, assessors and
members of the public share a set of attitudes that differed from those of Afri-

‘€an magistrates, assessors and members of the public, for example?

Thirdly, we sought to identify any other sources of variation in the attitudes
of assessors. Perhaps assessors who have served for some time have different
views from those who are newly-appointed?-Perhaps asscssors in different
parts of the country have different views, reflectin g the different ways in which
the lay assessor system has been organised?

Our findings need to be understood in light of the samples used of magis-
trates, assessors and members of the public. Qur sample of magistrates was
notrandom, and should not be assumed to be representative of magistrates as
awhole. Our results need to be treated with some caution, and should be read
as indicative rather than conclusive. Similarly, our sample of members of the
public was restricted to that section of the public which is present in caurt —for
whatever reason. We should not assume that their attitudes are representative
of the public as a whole. Nor is our sample of lay assessors ‘random’, because
we had no way of determining the dimensions of the total universe of lay as-
sessors from which to draw a sample.

" -Most of the findings reported in this chapter are based on the second half of

?ur questionnaire, where respondents were invited to ‘agree strongly’,
‘agree’, ‘disagree’ or ‘disagree strongly’ with each of a series of statements {re-

-spondents could also indicate that they ‘don’t know’). The last few questions
had slightly different response options, as appropriate to the question. There
were also a few questions that we asked only of one or other of our threc
. Broups of respondents (i. e, magistrates, assessors and members of the public).
-+ On some issues we found very considerable differences between the re-
“sponses of magistrates, lay assessors and members of the public. On almost all

issues we found some differences. The attitudes of lay assessors generally fell

E_behyeen those of magistrates and members of the public. Magistrates, for
xample, had much more positive assessments of the court systern than asses-
or (especially) members of the public. Assessors and members of the pub-

ic were also critical of magistrates and the police. Magistrates, 3ssessors and

pembers of the public concur that crime has reached very serious levels, but
strates are slightly less likely to endorse responses that impinge on the

of accused people. Magistrates, assessors and members of the public
ey, t"ln_t.hf.'ir evaluation of the prospective benefits of lay participation in
decision-making. From this we conclude that the appointment of lay as-



sessors should be expected to have some effect on decision-making in the
lower courts, but perhaps not in the expected directions, This effect may well
be muted by the fact that assessors are not representative of the members of
the public, at least in our sample; this might be due to their position in cour,

Table 6.2: Do the courts cater for the public?

(This may reflect the wording of our translation of the questionnaires into lan-
guages other than English for members of the public. )

which shapes their attitudes; or it might be due to other factors (such as their Magistrates % Assessors % Public %

social position). 4 Agree or agrea strongly 58 6l 63
3 Disagree or disagree strongly s 3 2%

Perceptions of the courts, ]IIS’HCE and the rule ol

of law = » » 100

Most magistrates, assessors and members of the public were broadly positive

Soma columns do not add to 100 per cent because of rounding off,
Source: Q19: *On the whole, the judicial system caters for the needs of the public’,

in their overall assessment of the courts, and there was a near-total commit-
ment to the rule of law. On these issues there were minor differences between
magistrates and the public, with assessors in between. But striking differences
emerged in assessments of how fair the courts are.

Almost all (88 per cent) of the interviewed magistrates agreed that ‘overall,
the courts are doing a good job’. The proportion of assessors and members of
the public agreeing was lower - at 72 per cent and 62 per cent respectively -
but agreement was still much more common than disagreement (see Table 6.1

Table 6.3: Do the courts treat people falrty?

Attitudes varied much more on the subject of the justice of court decisions.
As Table 6.3 shows, a large majority of magistrates believe that the courts treat
people fairly always or most of the time. By contrast, assessors were fairly
evenly divided on this issue, whilst a large majority of the public thought that
the courts treated people fairly only sometimes or never.

tre pablc believe that th couns 3re ot GoInE = oo b cotme o con. Mopwaes k| Asesonk | ek
cEmp §4agood) Always/most of the time 78 52 21
. -Sometimes/naver 21 45 70
Table 6.1: Are the courts doing a good job? .Don't know 0 3 9
Magistrates % Assessors % Public % Total 9 100 100
Agree or agres strongly 88 72 &2 Note: Abowt one quarter of the surveyed members of the public did not answer this question
Disagree or disagree strongly 8 24 25 (n=509). Some columns do not add to 100 per cant becauss of rounding off,
Do know 4 4 13 Source: Q3): ‘Do the courts treat peaple fairiy?
Total 100 100 100 . ‘-isf'f-"R " _ s
. ... Responses to the question ‘Are court verdicts just?’ (Q33) shawed a similar

Source: Q1 : ‘Overall the courts are doing a good job.

There was also more agreement than disagreement with the statement ‘On

the whole the judicial system caters for the needs of the public’ (see Table 6.2). - :

Magistrates were markedly less positive about the judicial system in general
than courts in particular. There were smaller differences in assessors’ views,
and none in those of the public. It would seem that the courts and the judicial
system are not regarded as synonymous by magistrates, but areby the public:

pattern: agreement among magistrates, disagreement among members of the

blic, with assessors evenly divided.

In the light of the above findings, responses to the statement ‘the commu-
nity believes that the courts are just’ were intriguing. Magistrates were more
inclined to disagree with this statement than either assessors or members of
public (see Table 6.4). Among magistrates, about onhe-quarter agreed, but
one-half disagreed, If legitimacy s linked to perceived justice, then it seerns

fir to conclude that many magistrates see the courts as suffering from a legiti-

acy crisis — but notwithstanding the perceived fairmess of court decisions



and quality of court performance. In other words, magistrates seem to believe
that there is a legitimacy crisis, but that the courts’ legitimacy problems are not
because there is actually anything wrong with what the courts do. The obvi-
ous interpretations, although we cannot demonstrate them to be true, are re-
lated: magistrates may attribute the legitimacy crisis to either the fact that the
coutts are not staffed by black people or the history of the courts under apart-
heid,

Compared to magisirates, higher proportions of assessors both agreed and
disagreed with the statement that ‘the community believes that the courts are
just’ {this being possible because a far smaller proportion said that they did not
know - indicating that they felt themselves to be more in touch with what the:
‘community’ beliaves). Among the members of the public, however, the pro-
portion agreeing was larger and the proportion disagreeing was smaller — with
maore people agreeing than disagreeing. According to the public — who should
know, after all - therc is actually less need to worry about the perceived injus-
tice of the courts than magistrates think.

Table 6.4: Community perceptions of the courts

Magistrates % Assessors % Public %
Positive 23 45 45
Megative 50 53 35
Don't know 27 ] 20
Total 100 192 100

Some columns do not add to 100 per cent due 1o rounding off.
Source: Q13: "The community thinks that the courts are just’. *Agree’ or ‘agree strongly’ are
taken as positive responses; ‘disagree’ or 'disagree strongly’ as negative ones.

These findings on popular perceptions of the courts seem 1o suggest a more
complex set of perceptions than is implied in a crude ‘legitimacy crisis’ view
of the courts. For sure, magistrates and the public have strikingly different
views on the fairness of the courts, with asscssors falling in between, But views
on the general performance of the courts are not so different, and among the
public there is less support than expected for the view that the ‘community’
sees the courts as unjust. Taken together, these findings perhaps point to the
conclusion that the public views the courts as seriously flawed but at the same
time important and valuable. This might also help to explain the contrasting
attitudes towards different parts of the legal system found by Gibson and
Gouws (see Tables 2.5 and 2.6 in Chapter 2): the perceived strengths and
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weaknesses of the courts may not be spread uniformly across different types of
COUM,

- Qursurvey lends further support for the argument that there is a very strong
commitment to the rule of law in South Africa - as reported by Ellman and
found by Gibsan and Gouws (see Chapter 2). No magistrates, only five per
cent of assessors and only 12 per cent of the public agrecd that ‘it is alright to
break the law as long as you don‘t get caught’ ((3). The percentages disagree-
ing with this staternent were 98, 95 and 86 respectively (with a tiny propartion
of respondents saying that they did not know).

We asked all of our respondents whether they felt that the courts had im-
proved since 1994 (Q4). Magistrates were evenly divided on whether there
had been improvements or not. Among both the public and assessors, slightly
more felt that there had not than that there had. This should be of concern to
the Department of Justice,

On all of these questions there was some variation by race. Table 6.5
shows the proportions agreeing or disagreeing with the statement: ‘overall,
the courts are doing a good job’. Coloured assessors, and coloured and white
members of the public, were markedly less impressed with the performance
of the courts than the other sections of the sample. Similarly, African assessors
and members of the public gave the most positive responses to Q19 (ai-
though, in this case, it was while assessors who were the most negative},

Table 6.5: Are the courts doing a good job?

Agree % Disagree % Don't know % Total %

_\Whh:e magistrates 92 3 ) ]
;_White assessors 8l 15 4 100
:Afrlcan EHLLLLTE B4 12 4 100
‘Coloured assessors 59 37 4 100

.. White public 52 6 | 100
- African public 73 16 10 99
Coloured public 50 Ek] I7 100

. Some rows do not add to 100 per cent because of rounding off, Coloured includes Indian.
Source: Q|: ‘Overall, the courts are doing a good job'.

- Among assessors, there were also differences by race in perceptions of
whether the courts treated people fairly. As Table 6.6 shows, white assessors

- were much more positive than either African or coloured assessors. Among

the public, however, views seem to be negative pretty much regardless of
race.
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Table 6.6: Do the courts treat people fairly?
Alwaysimostly ‘% | Sometimesinever | Don't know % Total %
%

White magistrates 21 9 o 100

White assessors BO 12 8 100

African assessors 52 45 3 190 1
Coloured assessors 44 55 | 100 4
White public ' 28 60 13 101 +
African public 2 -7 7 100 3

Coloured public }: 7t 12 100

Some rows do not add to 100 per cent because of rounding off. Coloured Includes Indian,
Source: Q1. :

Responses to this question (and to the related QQ33) show a huge gulf be-
tween white magistrates and assessors, on the one hand, and the public (re-
gardless of race) on the other, with coloured and African assessors in between.
(On Q13, probing perceived community perceptions, white assessors were
also particularly positive or optimistic; on this question, however, white mag-
istrates were particularly negative or pessimistic; the public were divided,
with little variation by race.)

Attitudes to magistrates

Our questionnaires included three questions on magistrates: Do they under- -
stand the problems of ordinary people? Do they understand the ‘community’?
And, are they kind-hearted? The first two questions are similar, but we hoped
to distinguish between magistrates’ reputed understanding of individuals in
court - including individuals accused of crimes — and their reputed under
standing of the overall ‘community’ or public.

On all three questions, assessors and members of the public were strongl
critical of magistrates, The ratio of negative to positive responses among as
sessors varied between 2:1 and 3:1. Among the public, the ratic was almost |
5:1. Magistrates themselves were more positive — but with sormne variation be- -
tween the three questions. Almost two-thirds of the magistrates surveyed said =
that all or most magistrates understood the problems of ordinary people, and
half said that all or most understood the community - indicating, perhaps, the
perception that magistrates understand the situations of individuals in the

courtroom more than they do the ‘community’ at large, Just under half of the
magistrates surveyed said that all or most magistrates were kind-hearted.
The only major difference by race oceurs, as with some of the attitudes al-

ready discussed, with respect to white assessors, as we can see from Tables 6.7
“and 6.8 below.

Table §.7: Do magistrates understand the problems of ordinary peaple?

ANl most % Some/ none Don't know % Total %
White magistrazes 71 29 0 100
White assessors 84 16 0 100
African assessors 23 &8 1o 101
Coloured assessors 18 75 7 100
'White public 15 75 1o 100
African pubdic 13 72 15 100
.Coloured public 21 67 12 100
Coloured includes Indian, Source: 28,
Table 6.8: Do magistrates understand the community?
Allfmost % Someione % | Don't know % Total %
‘White magistrates 60 40 0 100
_Whlm ASSEESOrE 71 29 1] 100
. African assessors 21 71 8 100
‘Coloured assessors 9 83 B 100
‘White public 8 63 20 161
African public 14 71 15 100
Coloured public I5 73 12 100

Coloured includes Indian, Source: 30,

_ Differences by race between members of the public were very minor, and the
- differences between coloured and African assessors were srmall {with col-

oured assessors slightly more critical of magistrates than their African counter-
.parts), But there was a huge gulf between the negative perceptions of all of
these and the glowing perceptions of white assessors. Eighty-four per cent of

white assessors said that all or most magistrates understood the problems of
inary people ~ compared to just 23 per cent of African assessors and 18 per

cent of coloured assessors. Seventy-one per cent of white assessors said that

or most magistrates understood the ‘community’ — compared to 21 per cent
: E.Afrlcan assessors and a mere 9 per cent of coloured assessors. White asses-



sor's were morc positive about magistrates than were magistrates themselves!
Only when asked whether magistrates were kind-hearted did white assessors
voice negative views, with only 29 per cent saying that all or most magistrates
were kind-hearted (only a slightly higher proportion than among African and
coloured assessors, and lower than among magistrates).

A comparison of Tables 6.7 and 6.8 shows that assessors in every racial
category were even more critical of magistrates” understanding of the com-
munity than they were of magistrates’ understanding of the problems of ordi-
nary people — a difference shared by magistrates themselves,

Rights, leniency and crime
5o far we have found that a majority of magistrates, assessors and members of
the public alike view the courts positively in terms of doing a good job and ca-
tering for the needs of the public, although it is a bare majority in the case of
African and coloured members of the public. At the same time, there is wide-
spread public scepticism over whether the courts treat people fairly, and
whether magistrates understand either the problems of ordinary people or the
‘community’ in general, This scepticism is shared by coloured and African as-
sessors. When we turn to attitudes towards crime, however, we find that there
is widespread support for tougher responses. In other words, the criticisms of
the existing judicial system are not so much that it treats people (especially
black people} too harshly, but rather that it does not do enough to protect the
: ‘community’. Crimne is regarded as more of a problem than discrimination,
We found a high level of agreement that the courts lean too far toward pro-

tecting the accused. Almost half of the magistrates, just over half of the asses-

sors and half of the public agreed or agreed strongly that the courts pay too
much attention to the rights of the accused, as we can see from Table 6.9.

Table 6.9: The courts pay too much attention to the rights of the accused

On this question the differences between magistrates and assessors or pub-
lic were not large. Asked whether the protection of the community is more im-
portant than the protection of the rights of accused individuals, however, a
large gap emerged between the responses of magistrates and assessors/public
—as we can sec in Table 6.10. About half of the magistrates agreed that the pro-
tection of the community was more important, compared to three quarters of
the assessors and almost as many of the members of the public,

Tahlelﬁ.lu: It is more important to ensure the protection of the
community than to protect the rights of the individual accused person

Magistrates % Assessors % Public %
Agree or agree strongly 43 55 50
Disagree or disagree strongly 53 38 34
Don't know 4 7 &
Total 100 100 100
Source: Q6.
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Magistrates % Assessors % Public %
4 h . ' Agree or agree strongly 52 7e 71
; Disagree or disagree strongly 45 8 22
Don't know 2 k] 7
Torl 99 97 100
Source: Q9.

-~ .3imilar differences occurred in response to the statement; There would be
less erime if our laws were stricter’ ((12). Magistrates agreed with this state-
ment by a ratio of about 2:7. Assessors and the public agreed with it by a ratio
of about 6:1. The differences were less marked in response to the statement;
’-Theljustice system is generally too easy on criminals’ {Q10). Two-thirds of
. Magistrates agreed, about the same proportion as the public and slightly less
: Ehan assessors, The ratios of agreement to disagreement were 2:1 amon g mag-
istrates, but only slightly higher (and under 3:1) among assessors and the pub-
lic. Curiously, magistrates, assessors and the public tended to agrec that the
courts’ sentences were too light ‘sometimes’, rather than ‘always’, ‘most of the
_E[me' or never’ ((929).
- Magistrates, assessors and the public were in near-total agrecment that ‘the
rate of crime has reached a level which requires drastic counter measures’
(Q18). As many as 96 per cent of magistrates, 97 per cent of assessors and 85
‘per cent of the public agreed with this statement (with most respondents in
"each Category agreeing strongly). For many, but far from all, ‘drastic counter
‘Mmeasures’ seem to include the reintroduction of the death penalty (Q14).
. ‘Two-thirds of magistrates agreed with this, with slightly fewer assessors and
rmembers of the public.
Overall, there is clearly widespread agreement that ‘drastic counter meas-
\ures’ are required to deal with crime, that the laws should be stricter, and (al-



beit less emphatically) that the judicial system is too easy on criminals, There
is considerable, but far from total, support for the reintroduction of the death
penalty. Criticism of the severity of sentences is surprisingly muted. Most as-
sessors and members of the public think that the protection of the community
is maore important than the protection of the rights of accused individuals, al-
though there is less agreement that courts pay too much attention to the rights
of the accused. Magistrates are slightly more cautious about prioritising the
protection of the ‘comrmunity’, but even they tend strongly towards a tough
stance on crime.

Insofar as there are differences between magistrates, on the one hand, and
assessors and members of the public, on the other, they are the opposite of
what we might expect if the courts were seen as being unfairly tough on the
accused, most of whom are black. Assessors —and, less clearly, the public —fa-
vour a tougher stance on crime than the magistrates themselves!

Differences by race seem to be less important than differences between by
position (i. e. between magistrates, assessors and public). Table 6.11 disaggre-
gates responses by race and position to the statement: ‘It is more important to
ensure the protection of the community than to protect the rights of the indi-

vidual accused person’ (Q9). Agreement is strongest among assessors, more-

or-less regardless of race, strong among members of the public, again more-
or-less regardless of race, and weakest among magistrates.

Table 4.1 I: It is rore important to ensure the protection of the community than
to protect the rights of the individual accused person

Agree % Disagree % Don't know % Total %
White magistrates 49 49 3 10t
White assessors B5 15 o 100
African assessors BS 10 & 10!
Colourad assessors 75 24 I 100
White public 64 32 4 100
Adrican public 73 19 8 100
Coloured public 69 23 8 100

Source: 9. S5ome rows do not add to 100 per cent because of rounding off. Coloured
includes Indian.

Table 6.11 indicates that assessors are especially insistent that itis more irﬁ;

portant to protect the ‘community’ than to protect the rights of individual ac
cused. This may be because assessors understand their role as representing o

defending the interests of the ‘community’ in some way; it is not theit role |
court to protect the rights of individual accused. , - o
White lay assessors do not seem to have distinctive attitudes on these is
‘ sues. Whereas they were particularly positive about the c‘ourt:; and ma i‘_
o trates, entl:ner sharing the views of magistrates or even being r;‘tore-poqitive tEaSr;
them, white assessors broadly share the views of coloured and Afri;:an asses
50rs (all'ld thelpublic) on the need for tougher treatment of criminals, }
Amidst this evidence of a tough view on cririe on the part of asse‘:.qors and
members of the public, onc of our findings seems discordent. As we saw in Ta-
ble 6.6, there_v_vas a perception among members of the public, as well as col
oured and African assessors, that the courts did not treat pé;jple fairly W‘
assume that ‘people’ here refers to, or at least includes, accused peo l: We
also assume that the responses in Table 6.6 reflect a belief that peo Iepsh;) Ij
be treated fairly. How then can this finding be squared with the efidenr;cuin
Tables 6.9 10 6.11¢ Consistency would requite that members of the public and
assessors believe that accused people can be treated m::;re ’fair?‘ even if
- courts do not protect their rights as much as at present. This js certai?wl «:)ss'l
- ble: the perceived injustice in the courts may be due to a lack o)f{ zv : .
hapdedness, whether intentional or not, along racial or other Iir;r:s For:an;
- procedures for protecting the rights’ of accused people do not re(rént ah
- injustices. Thle courts could therefore be more even-handed in tEeir dissitlfrf'
: ngtluorl of justice at the same time as taking bolder steps to protect the ’c-ornrr:‘
. unity’ even at th? cost of whittling away the formal procedures of the accused -
-:.-,Thfe implication of these findings is surely that, if lay assessors are to fay
- more Important roles in a wider range of cases, then the courts are Iikelp ty
z tendtowards higher conviction rates and harsher sentences, "

ttitudes to the police

AR der to assess attitudes to the police we included in our questionnaire
three statements about the police, and asked our respondents whether the
greed or 'disagreed with them. The three statements were: Most police ofﬁ)-/
ors-are drsho!west; on the whole the police are hostile and aggressive; and
'ralll the police are doing a good job. On the first two of these qUEStiOI"IS we
d'very large differences between magistrates and the public, with asses-
xe; ?etween but f:loser to the latter. On the third question we réceived-very
ed gi%ogjfj;f“h no clear, systematic variation between magistrates, as-



The public do not seem to have a high regard for the police. 68 per cent
agreed that most police officers are dishonest, and 61 per cent agreed that the
police are hostile and aggressive. Assessors were divided in their responses.
50 per cent agreed that most police were dishonest, but only 42 per cent
agreed that they were hostile and aggressive (with a slightly higher percentage
disagreeing). Magistrates had a much more positive view. Only 17 per cent
agreed that most police were dishonest (compared to 64 per cent who dis-
agreed), and only eight per cent agreed that they were hostile and aggressive
(compared to 70 per cent who disagreed). Assessors share some of the scepti-
cism of the public, which could have an important bearing on the importance i}
they attach to evidence from and about the police in court cases. For exa mple,
we might speculate that assessors would be more willing to regard with scep-
ticism ‘confessions’ obtained by the police from suspects during interroga-
tion, or indeed of other ‘evidence’ found by the police. Research has shown
that physical violence — i . torture - was common in police interrogations of
ordinary criminals as well as political offenders before 1994. Whilst this is un-
likely to-occur as often now, the police clearly still continue to face a credibil-
ity problem in court, :

Perceptions of the overall performance of the police were more mixed,
Members of the public were more positive on the overall performance of the
police than they were with respect to their honesty and hostility. Fifty-six per
~ centagreed thatthe police do a good job (against 39 per cent disagreeing). As-
sessors were, again, fairly evenly divided, with 52 per cent agreeing and 43
per cent disagreeing. Magistrates’ views were very similar to those of the pub-
lic - and much less positive than their views on the honesty and hostility of th
police. Fifty-four per cent of magistrates agreed that the police are doing
good job, with 37 per cent disagreeing. Whilst it is unlikely that magistrates
and the public evaluate police performance by exactly the same criteria (mag-..
istrates probably attaching more importance to the roles played by the polic

There were some variations in

erceptions of i i
as we can see from Tables 6 o1 e e e

12 and 6.13. White magistrates
2 . 2 fre nd6.13. gistrates and assessors are
azze;:::!:/hg;t;a!hof tljle su%gestmns that most police officers are dishonest
¢ hostile ana aggressive; white members [ :
ha ‘ . ; of the public were
more critical of these suggestions than African and coloured mer[;bers of the

public,
Table 6.12: Most police officers are dishonest
: Agree % Disagree % Don't know % Total %
White magistrates 6 74 0
White assessors 19 &7 15 o
African assessors 71 17 12 o
Coloured assessors 42 4| 18 or
White public 43 43 15 o
African public 76 17 po
Coloured public 70 (7 l; 00
‘ 100
. Some rows do not add to 100 i
roiadivty per cent due wo rounding off, Coloured includes Indian,
Table &,

13: On the whole the police are hostile and aggressive

Agree % Disagree % Don't know % Total %
Whlte magistrates 6 69 25
Whlta As5ELTOrS 4 78 19 o1
African assessors 43 45 12 po
100
51 39 16 100
30 54 17 ]}
72 20 8 100
&4 27 10 101

in the criminal justice system rather than in crime prevention on the streets), itj;
is striking that the pattern found in the first two statements about the police isp
not replicated in the third. :
The responses to our statements about the police are perhaps reminiscer
of the responses to our statements about the courts, Magistrates and the publicy
had very different views on whether the courts treat people fairly, and whethef
verdicts are just, but had more similar views on the overall performance oft
courts. There seems to be a pattern among the public of a relatively positi
overall evaluation of the courts and police, combined with a strengly negati
assessment of particular aspects of them.

per cent due to rounding off. Coloured includes tndian,

Race makes Iitthf: difference to respondents’ overall assessment of the per-

i _ l;u:e of Ethe police, however — just as position made little difference af we

2 i?:?j.is }\.'/g: ;r:;ogg /?.?:lcan r;uembers of the public, who were most criti-

‘ > nostility and aggression of the police

_ 1d . the mean overall

fent c?f Ithehpohce was positive, Among all sections of our sample, a ma-

people thought that the police were doing a good job, despite their
ty, hostility and aggression. ' ‘



Race, institutional position and attitudes

To what extent are the attitudes reported on in this chapter related 1o the race
of the people concerned, and to what extent are they refated to their institu-
tional position, i. &. whether they are magistrates, assessors or members of the
public?

Tables 6.5t0 6.8 and 6.11 to 6.13 suggest that, in general, both race and in-
stitutional position are important in determining attitudes. Tables 6.5 and 6.6
point to the importance of institutional position: magistrates’ views differed
from assessors’ (for the most part), which in turn differed from those of mem-
bers of the public. There were some variations by race wilhin each instity-
tional group, but these were relatively minor. Table 6.7 suggests that race
combined with institutional position is important with respect to magistrates’
reputed understanding of ordinary people: the only groups who felt that mag-
istrates did understand the problems of ordinary people were white magis-
trates and assessors; coloured and African assessors and moembers of the
public disputed this; but white members of the public agreed with our col-
oured and African respondents. The same pattern is evident in Table 6.8. Ta-
bles 6.12 and 6.13 show a similar combination of race and institutional
position. White respondents were the most favourably disposed towards the
police, but within each racial category there were systematic differences be-
tween magistrates, assessors and members of the public (with perceptions of
the police deteriorating in that order),

Table 6.11 is anomalous in that the views of members of the public lie in
between those of magistrates and those of assessors. In other words, assessors’
views are in no way a compromise between the views of members of the pub-
lic and magistrates. On this question there are no clear racial differences. One
explanation of this, as we saw above, is that assessors understand their role as
representing or defending the interests of the ‘community’ in some way; asses-
sors would then be expected to be especially committed to the protection of
the community, even at the possible expense of the rights of individual ac-
cused.

The implication of this is that the involvernent of lay people in courts is
likely to have an effect on judicial practice both because they are lay people
and because many of them are African and coloured (whereas most magis-
trates are white). )

Insofar as assessors’ attitudes are, at least in part, related to their institu-
tional position, then we might expect that attitudes will vary according to the
length or depth of each assessor's expericnce as an assessor in court. Asses-
sors who have a lot of experience might be expected to have attitudes far
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closer to those of the magistrates, whereas novice assessors might be expected
to have attitudes closer to those of members of the public. We sought to exam-
ine this proposition. Unfortunately, the only available proxy for ‘experience’
in our survey was the date of appointment. This is a poor proxy, as it makes no
allowance for the frequency with which assessors have actually served. Aswe
have seen, there is great variation in the frequency of service. It is possible that
an assessor appointed in 1996 might have served full-time and accumulated
much more experience in court than an assessor appeinted in 1995 who only
served irregularly and infrequently. It is important to keep this caveat in mind
when we examine Tables .14 and 6,15, which contrast the attitudes of asses-
sors appointed at different times.

Table 6.14: It is more important to ensure the protection of the
comimunity than to protect the rights of the individual accused person

Appointed
before end [ 994 in 1995 in 1996 or (997
% % %
Agree or agree strongly 9l 80 77
Disagree or disagres strongly 9 16 23
Don't know 0 5 1]
Total 100 101 100

Note: The sample of assessors appeinted before the end of 1994 is small. Some columns do
not add to 100 per cent because of rounding off,
Source: Q9.

Table 6.14 shows that there is some correlation between the length of service
as an assessor and responses to this question: the longer the assessor’s service,
the higher the probability that they will prioritise the protection of the commu-
nity over the protection of the rights of the accused. If we compare this with
Table 6.10, we see that the longer the service as an assessor, the more likely it
is that an assessor's views will differ with those of magistrates. This under-
mines the hypothesis that service will bring assessors’ views closer to those of
magistrates, at least with regard to this question, It is consistent with the alter-
hative hypothesis, raised above, that assessors see their roles as protecting the
community: the longer they serve as assessors, the more likely they are to see
themselves playing this role,

- Table 6.15 provides a similar breakdown of responses to our Q12, ‘There
would be less crime if our laws were stricter’. The responses for assessors ap-



pointed hefore the end of 1994 and those appointed in 1995 are very similar,
so these are combined into one category, The ‘agree’ and ‘agree strongly’ re-
sponses are separated out.

Table &.15: There would be less crime if our laws were stricter.

Appointed before end 1995 Appainted in 1996 or 1997
% %
Agree strongly 42 62
Agrae 44 26
Disagree or disagrea strongly 13 10
Don't know k] 2
Total 99 100

Some columns do not add to 100 per cent because of rounding off,
Source: Q12 :

This is one question on which there are some differences between
recently-appointed assessors and those appointed longer ago, The recent ap-
pointees are much more emphatic that there would be less crirme if the laws
were tricter. Their views are very close to those of members of the public. As-
sessors with longer service are less emphatic — and their views are closer to
those of magistrates, It seems that this is one topic on which service in court
may moderate people’s views, or at least lead them to believe that the solution
to crime lies elsewhere,

On most questions, however, we found only ne significant correlation be-
tween length of service and attitude. Assessors did not seem to differ much in
their assessment of the performance of the courts or of the police according to
their length of service. Serving as a lay assessor did not seem to result in any
visible convergence of views between them and magistrates.

One exception to this is shown in Table 6.16, which presents assessors’ re-
sponses to our Q30, ‘Do magistrates understand the community well?” There
is a strong correlation between length of service as an assessor and views on
whether magistrates understand the community well. The longer an assessor
had served, the more likely that he or she considers that only some or no mag-
istrates understand the community well. It is newly-appointed assessors who
are the most generous to magistrates in this regard! This seems to underscore
the point made above with reference to Table 6.14: the longer an assessor
serves, the more likely it is that the assessor emphasises the difference be-
tween him or her and the magistrate in understanding the comimunity.
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Table &.156: Do magistrates understand the community well?

Appointed
before end {994 in 1995 in 1996 or 1997
% % %
Ali/most 10 20 10
Some/none 2% 74 63
Don't know 0 & 8
Total 100 100 101

Note: The sample of assessors appointed before the end of 1994 is small. Some columns do
not add to 100 per cent because of rounding off. Source: Q30.

Can we make sense of these findings? The data is consistent with the fol-
lowing overall interpretation, which seems plausible: assessors’ views on
their importance in representing and defending the community are solidified
the longer they serve in court; their views on the the police change little, as
these are determined primarily by the performance of the police on the streets;
their views on the efficacy of reducing crime through stricter laws are moder-
ated, as they begin to recognise the real dilemmas facing judicial officers in
the courtroom. Qur findings, however, are very tentative. Further research is
clearly needed, using both a better indicator of assessors’ experience and a
wider range of questions on attitudes to the courts, law and crime.

Attitudes to lay assessors

In'previous chapters we have examined the attitudes towards lay assessors of
magistrates and assessors themselves, using qualitative and quantitative data.

-Our questionnaire survey also provides us with crude data on public percep-

tions of assessors, and enables us to examine any correlations between atti-
tudes to assessors and attitudes on other aspects of the courts,

_ .The responses of members of the public to our questions and statements
about assessors were generally positive, as we can see in Tables 6,17, 6,18
and 6.19, Sixty-three per cent of the public say that it is good to have members
of the public hearing cases with magistrates. Only eight per cent say that it is

" bad, with 29 per cent saying they don’t know or not answering the question.

Thus eight times as many of our public respondents thought that it was good
than thought it was bad. There is clear public support for the principle of pub-

“lic participation in the courts. Approval of public participation was more em-
" phatic among African and white people than .among our coloured
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respondents, The ratio of respondents who thought public participation was
good to those who said it was bad was almost 14:1 among African respon.-
dents, atmost 10:1 among white respondents, bul fess than 5:1 among col-

oureds,

Table 6.17: Views of the public on: 'Is it good or bad to have
members of the public hearing cases with magistrates?'

%
Good 63
Bad B
Den't know/other/no answer 29
Total 100

The perceived benefits of lay participation are examined in Table 6.18,
where the views of members of the public are constrasted with those of magis-

trates and assessors,

Table 6.18: Yiews on possible benefits of having lay assessors in court

As we saw in Chapter 4, magistrates are weakly positive about asscssors,
About one half thought that having assessors would improve public percep-

tions of the courts, and that they would help the count (i. e, magistrates) under-

questions were negligible.

tam (see Table 6.19).

stand better the community. But about one quarter disagreed with these
propositions. Most magistrates disagreed that baving assessors would make it
more |ikely that the court would come to the correct decision. In short, magis-
trates saw the value of assessors more in terms of improving legitimacy than
justice itself, Assessors, unsurprisingly, were much rmore positive about them-
- selves, agreeing overwhelmingly that having assessors would improve public
perceptions, the courts’ understanding of the community and the quality of
~justice: The public were also very supportive, with little disagreement — but a
. high proportion were unsure, replying that they did not know to each of the
‘questions. Among assessors and the public the differences between the three

- We also asked all of our respondents to evaluate the performance of asses-
- 5015, Assessors were overwhelmingly positive, magistrates divided (with
twice as many positive as negative), and the public mostly positive or uncer-

Magistrates % | Assessors % Public % Table 4.19: *On the whole, lay assessors do a good job'
impraved public perceptions of the court Magistrates % Assessors % Public %
- Agree stronglyfagree 3l a8 53 Tme
- Disagree strongly/disagree 3 2 9 ..'me s;ronglylagree 4 82 43
- Don't know 26 3 33 Disagree strongly/disagree 2% 2 3
- Mo answer 0 4 4 ' 26 14 47
Total 100 100 99 0 2 4
More likely to come to the correct decision 1ol 100 100
: g::;::;rl“ﬂz;ﬁ;:izagme :3 359 "?g Some column totals do not add to 100 per cent due to rounding
- Don't know 13 5 £}
- No answer 0 i 4 1 P
Total 100 100 100 - Chapter 4 shows that magistrates express strong criticisms of the lay asses-
Understand the community better system in general, but are often positive (albeit grudgingly, sometimes) in
- Agree strongly/agree 60 91 57 ir evaluation of the individual assessors with whom they have worked. Ta-
- Disagree strongly/disagree 28 4 9 6.19 provides some support for this pattern: almost twice as many magis-
- Don't know 3 5 30 s:agreed that assessors were doing a good job as disagreed with this
- No answer 0 | 4
Total 101 1or 100

Some columns do not add to 100 per cent due to rounding off.

Sources: Q23-15.

=tegardless of whether they had any prior knowledge or personal experience

sessors, We assume that all of the magistrates and assessors interviewed



had prior knowledge of the assessor system, and (as we have seen in previous
chapters) most of them had some personal experience (i. e. working as or with
assessors in court). Among the public respondents, however, only a minority
had prior knowledge or experience with lay assessors (as we saw in Chapter
3). Knowledge of assessors varied little by race, but did vary by province; it
was highest in the Western Cape and Mpumalanga, and lowest in Gauteng.

Do public attitudes vary according to prior knowledge or experience of as-
sessors? On the question, ‘Is it good or bad to have members of the public
hearing cases with magistrates?’, there were no differences at all between the
responses of people with prior knowledge or experience of assessors and
thosc without. As Tables 6.20 and 6.21 show, however, prior knowledge or
experience of assessors does seem to correlate with an even more positive as-
sessment of the benefits of having assessors. Members of the public wha have
no prior knowledge or experience of assessors are hardly competent Lo assess
the performance of assessors, and their answers to questions about the possi-
ble benefits of having assessors should be seen as speculation {or anticipation)
rather than observation.

Table 6.20: Views on passible henefits of having lay assessors in court

Prior knowledge of lay assessors?

Yes % No % All %
Improved public perceptions of the court
- Agree strongly/agree 65 47 53
- Disagree strongly/disagree 15 7 9
- Dan' know / no answer 20 46 37
Total 100 100 99
More likely to come to the correct decision
- Agree strongly/agree 67 48 55
- Disagree strongly/disagree 12 9 10
- Don't know / no answer 2t 43 35
Total 100 100 100
Understand the community better
- Agree strongly/agree &9 49 57
- Disagree strongly/disagree 14 7 9
- Don't know / Mo answer 17 43 £
Total 100 101 100

Some columns do not add to 100 per cent due to rounding off.

Source: Q23-25 (*prior knowledge' includes respondents who had seen and/or heard of lay
assessors prior to the interview; the ‘all’ column includes also respondents who did not
answet the prior knowledge questions), )

Table 6.21: ‘On the whole, lay assessors do a good job’

Prior knowledge of lay assessors?
Yes % No % All %
Agree strongly/agree 57 37 45
‘Disagree strongly/disagree 14 6 9
Daon't know f na answer 30 57 4&
Toual 101 100 100

Some columns do not add to |00 per cent due to rounding off.
Source: Q26 (see note to Table 6.20).

The views of the public vary between provinces on some questions about
assessors, but not on others. Table 6.22 shows that Gauteng recorded a much
higher proporton of positive responses to the question ‘Is it gaod or bad to
have members of the public hearing cases with magistrates?’, with the West-
em Cape recording a slightly higher proportion than the remaining two prov-

_inces. When we analyse the responses of just those members of the public

who claimed prior knowledge of lay assessors (claiming to having either seen
thern in court or hearing about them), all four provinces recorded higher posi-
tive response rates, but Gauteng again recorded the highest positive response
rate (at 97 per cent) (this is not shown in Table 6.22). With respect to the other
questions we asked about lay participation, however, the positive response
rates did not differ much between the provinces (see Tables 6.23 and 6.24).

- Looking at these three tables together, it is just the one result from Gauteng

that differs markedly from the general pattern. We have no explanation for
why'in Gauteng the positive response rate to the first question was so much

higher than the positive response rates to the other two questions.

i Table 4.22: Is it good or bad to have members of the public hearing
' cases with magistrates?

W. Cape % N. Cape % Gouteng% | Mpumolanga %
Good &0 4| 87 51

[N

Bad 13 5 3 10

Don't know / no answer 26 55 10 39
Total 99 100 (00 100

Note: Some columns do not add to 100 per cent due to rounding off.




Table 6.23: Lay assessors make it more likely that the court will
come to the correct decision

W.Cape% | N Cope % Gouteng% Mpumolanga %
Agree strongly / agree 63 49 56 51
Disagree strongly / disagree R 12 [ 10
Don't know / na answer 26 40 37 39
Total 100 101 99 100

tote: This tabie excludes respondents who did not answer this question at all. Some
columns do not add to 100 per cent due to rounding off.
Source: 24,

Table &.24: With lay assessors the court undestands the community better

W.Cope® | N Cope % Gauteng% Mpumalanga %
Agree strongly/agree 64 54 56 55
Diisagree strongly / disagree 12 7 5 15
Qon't know / no answer 24 39 ia 3
Total 100 100 99 101

MNote: This cable excludes respondents who did not answar this question ar all. Some
columns do not add to 100 per cent due to rounding off.
Source: Q25.

We also found that there were no significant differences by race to Q24
and Q25. White, coloured and African members of the public all responded
in the same proportions: about 60 per cent agreed that the presence of lay as-
sessors would make it more likely that the court would come to the right deci-
sion, and that the court would understand the community better; about 10 per
cent disagreed, and about 30 per cent did not know. This finding sits uneasily
with the finding we reported above, that much higher proportions of African
and white members of the public believed that it is good to have members of
the public hearing cases with magistrates than was the case with coloured
members of the public.

Notwithstanding these odd results, a reasonably coherent picture is
ernerging: members of the public are not as positive about lay participation as
lay assessors themselves, which is hardly surprising, but most are positive,
and most of those who are not positive say they don’t know. Only a small mi-

nority of members of the public are opposed to lay participation, or do not

agree that it would improve the understanding and justice of court decisions,

Magistrates’ opposition to lay participation is not shared by the public. Sup-
port is much higher among those members of the public who had prior know!-
edge of the lay assessor system,

Our data allows us to test some more hypotheses concerning attitudes. Do
evaluations of the prospective benefits of lay assessors vary according to per-
ceptions of the courts and magistrates? We might expect any of the following
to be true:

1. People are more likely to think that assessors will improve public percep-
tions of the courts if they think that the community has a poor view of the
courts at present.

2. People are more likely to think that assessors will improve the quality of
justice if they think that the courts and magistrates at present do not dis-
pense justice.

3. People are more likely to think that assessors will improve the courts” un-
derstanding of the community if they think that magistrates understand
the community poorly.

4. People are more likely to regard public participation in the courts as a
good thing if they are critical of magistrates and the courts at present.

Our survey fails to support any of these hypotheses: there are no significant
correlations among either assessors or members of the public between
evaluations of the courts and magistrates now and expectations of the benefits
to stem from having assessors.

Further research

Qur research has only begun to scrape the surface of the relationship between
the attitudes of members of the court (whether magistrates or assessors), those
ofthe public, and the administration of justice. As the lay assessor system is in-
troduced further, we recommend that research continue. It is important to un-
derstand, for example, whether and how attitudes towards the severity of
different crimes vary, and how attitudes towards sentencing vary.



Chapter 7

Conclusions and recommendations

We suggested at the beginning of this report that the introduction of lay asses-
sors in the magistrates’ courts is one of a small number of truly significant
changes to the South African court system in this century. Qur research sug-
gests that it is a change that may enhance the administration of justice. Obvi-
ously, however, this kind of change is unlikely to occur entirely smoothly. Our
research has identified a range of problems that need to be addressed if the
system is 1o work efficiently and to succeed in its goals. This chapter draws
some conclusions from the research, summarises the problems that we identi-
fied, and recommends ways in which they might be resolved.

Why have lay assessors?

The introduction of lay assessors has not been accompanied by any clarity as
to precisely what is the purpose of their introduction. Since 1991 an extraordi-
nary range of reasons have been given for introducing assessors, with still
more reasons why assessors might be a good thing. This lack of clarity bedey-
ils the whole lay assessor system. Different players — including the Depart-
ment of Justice itself, magistrates, assessors, District Assessor Committees and
so on — have different understanding of the objectives in introducing asses-
sors. This all too easily leads to them acting at cross-purposes. Acting on their
varied understandings, the different players make key decisions regarding the
overall regulation and the actual administration of the system, the recruitment
of assessors, the exercise of magistenal discretion over when to use assessors
(in terms of both cases and stages of court proceedings), the allocation of as-
5e55015 10 cases, and the use and conduct of assessors in court,

The diversity of reasons for having lay assessors is indicated in previous
chapters. In Chapter 2 (pp. 18-20) we saw that, when introducing the Magis-
trates’ Courts Amendment Bill to Parliament in 1991, the then National Party
government located the introduction of assessors in the context of the courts’
supposed legitimacy crisis. Justice must be seen to be done, it was argued, and
this required that the racial compaosition of the bench be transformed, which
could most easily be done through the appointment of assessors who were

representative of the ‘community’ (by which was generally meant the black
part of the population). This vision was shared by the ANC government that
took over in 1994, But the Bill iself implied that the reason for introducing lay
assessors was to enhance the quality of justice, i. e. to ensure that justice was
done. This reading of the Bill was emphasised in the briefing paper prepared
at Justice College (see Chapter 3, pp. 37-8 and Chapter 4 pp.76-81), which
does not even mention legitimacy, In this view, the value of lay assessors was
not the legitimacy they brought to the court, hut rather the knowledge they
brought, especially pertaining to the cultural and social background of the ac-
cused (as indicated in section 93ter (2) (a) (v) of the amended Magistrates’
Courts Act).

The different visions of politicians and judicial officers might be seen as an
appropriate division of responsibility: the former more concerned about the
legitimacy of the courts, the fatter more concerned with the quality of justice.
Even if this were 10 be true, the cost of the resulting uncertainty was very high
indeed - because the two visions had very different implications for how the
lay assessor systern would operate in practice. In the second vision, lay asses-
sors would provide assistance to magistrates; the relationship would inevita-
bly be an unequal ane, with magistrates exercising a high degree of discretion
over when and who to use as assessors, according to their own interpretation
of the merits of each individual case and their assessment of the particular
qualifications of prospective assessors. In the first vision, by contrast, public
perceptions of the courts would presumably be improved most if the relation-
ship between magistrates and assessors was one of partnership and if asses-
s0rs were representative of the hitherto excluded parts of the citizenry. This
would surely entail limiting or even removing magistrates’ discretionary pow-
ers.

- Tofurther complicate this picture, other understandings of the value of lay
assessors were put forward in the early 1990s. In Nelspruit, where the general

~ use of lay assessors was pioneered, assessors were seen as enhancing both le-

gitimacy and the administration of justice. In other courts around Nelspruit,
assessors were introduced in part because of a fear that the alternative — juries
~would be even worse, Meanwhile the National Association of Democratic
Lawyers (NADEL) advocated lay participation on democratic grounds, with
the.changed racial profile of the bench and resulting legitimacy being by-
products of democratisation.

“ :- When the ANC took control of the Department of Justice in 1994, the lay
assessor systern was renewed. The ANC Minister generally emphasised the

- ’same arguments about legitimacy as had his NP predecessor, but the meaning



of these changed slightly. Prior to 1994, the official view seems 10 have been
that the courts faced a legitimacy crisis, but one that was due merely to the ra-
cial composition of the bench and not to the quality of justice itself, in this
view, the racial composition of the bench did not have real, detrimental ef-
fects on the gquality of justice. From 1994, however, the legitimacy crisis was
understood in a different way. The racial composition of the bench was under-
stood as having direct consequences for the quality of justice: white magis-
trates were prone to implement what might be called ‘white man’s justice’.
The strongest statement of this view was put forward by the then advisor to
Dullah Omar (the ANC Minister of Justice): Assessors, he said, should serve as
watchdogs aver prejudiced magistrates. ‘Assessors must ensure that accused
persons receive fair trials and that justice is dispensed in an impartial man-
ner. . . . Assessors will have to monitor bias, rudeness and prejudice.” (see
Chapter 3 pp.48-9). Unsurprisingly, this argument did not go down well with
magistrates. Nor did the consequent policy implication that the use of
assessors should be compulsory.

Since 1995 the Department of justice has retreated from its initial radical-
ism. Contributing factors in this probably included magisterial opposition,
cost, and the shift in official concern from supposed discrimination (whether
intended or unwitting) in the courts to the efficiency of the courts in the ‘fight’
against crime — this shift probably a response to public concern. The draftieg-
islation distributed by the Co-ordinating Committee of the lay assessor systemn
in late 1995 proposed the compulsory use of two lay assessors in a very wide
range of cases in the lower and higher courts. The actual Magistrates’ Courts
Amendment Bill tabled in Parliament in 1998 proposed that the compulsory
use of assessors be lirmnited 10 a very narrow range of cases in the lower courts,
and not at all in the higher courts. i,

Magistrates (correctly) tend to attribute the introduction of lay assessors to
political factors, i. e. to the political need for increased community participa-
tion in the courts. Few magistrates believe that assessors do in fact contribute.
to the quality of justice. As one said: 'Assessors don’t improve the actual ad-:

ministration of justice. . .. It's more of a perception thing'. insofar as assessors.
do have any value in court, according to most magistrates, it is in assisting-
magistrates to understand cultures with which they are unfamiliar. This is very.
much in accordance with the pre-1994 interpretation of the 1991 amend-:
ments to the Magistrates’ Courts Act. Most magistrates believe that these.

benefits are of minor importance, and are outweighed by the costs of having

assessofs in court, in terms of both practical problems and legal difficulties. -

K

Magistrates profess support for lay participation in principle, but are op-
posed to any diminution of magisterial pawer in practice. For magistrates —
and many other members of the legal profession — lay participation must not
entail partnership. This view is gencrally based on a blanket privileging of le-
gal cxpertise. But it seems sometimes to go hand-in-hand with very dismissive
beliefs about South African citizens. Juries and assessor-dominated mixed
benches may have a rolc to play in the administration of justice in the suppos-
edly sophisticated and unprejudiced societies of Europe and North America,
but not in South Africa ~ presumably because South African citizens are not
sufficiently sophisticated and are too prejudiced. South African citizens may
be permitted to vote, but shouid not be allowed to exercise decision-making
powers in the courts.**

Agsassors themselves, unsurprisingly, say that their presence enhances the
quality of justice. Table 6. 18 (p. 146) shows the gulf between magistrates’ and
assessors” views on this. Whereas 64 per cent of magistrates disagreed or dis-
agreed strongly with the statement that the presence of assessors makes it
more likely that the court will come to the correct decision, 88 per cent of as-
sessors agreed or agreed strongly with this statement, Table 6, 18 points to a
further important contrast between magistrates and assessors, Assessors say
that their presence enables the court to understand better the ‘community’
and to come to better decisions. It seems that assessors believe that a better
understanding of the community contributes to a high quality of justice. A
clear majority of magistrates agree that the presence of assessors helps the
court to understand better the community, but imply that this is largely irrele-

“vantto the quality of justice. Magistrates and assessors operate with different
conceptions of justice, with assessors attaching more value than magistrates
tonthe importance of understanding the community. As one assessor put it,
{better decisions are made as legal knowledge is now paired with community
knowledge’ (see p. 131),

uri Whilst assessors value their participation in court because they have
“knowledge the magistrate lacks, most are also deferential to magistrates’
nowledge of the law and respectful of magistrates as individuals and as
office-holders. A few of the assessors we interviewed described their role as
that of a watchdog ~ but meant that they would ensure that the interests of the
nmunity were looked after through convicting criminals, not that they
ild ensure that the accused got a fair trial despite the prejudices of magis-
trates as Omar’s advisor had meant in 1995. Most assessors said that their role
vas Lo assist the magistrates. Only a small minority said that the relationship
between magistrates and assessors should be a partnership. The relationship

s, '
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is certainly not seen as adversarial. Thus, whilst almost all assessors say that
magistrates should be compelled to use lay assessors in all cases {except very
minor cases) {see Chapter 5, p. 135), few say that they have been unable ever
to reach agreement with magistrates over judgments or sentencing. The ideol-
ogy of professionalism that characterises South Africa’s legal profession rubs
off on lay people too. '

None of the assessors we interviewed articulated a clear motivation for lay
assessors on democratic grounds. In South Africa there is no discourse of de-
mocracy with respect to the courts that assessors can draw on; struggles for
democracy in South Africa did notinclude struggles for control of state courts,
None of the assessors we spoke to seemed to have much knowledge of lay
participation in courts elsewhere in the werld, where lay participation in the
courts has often been an integral part of the dermocratic tradition. In the ab-
sence of any such democratic discourse, it is perhaps incvitable that the lay
assessor system would be seen in instrumental terms, and in terms of reform
rather than transformation.

Members of the public express strong support for the participation on the
bench of members of the public. As we saw in Chapter 6, members of the pub-
lic say that the presence of lay assessors would lead to a better understanding
of the community, better decisions, and improved public perceptions of the
courts {see Tables 6.17 and 6.18). Support is much higher among members of
the public who knew about assessors or had seen them in court prior 1o our
survey.

Qur research is unable to reveal whether assessars do improve public per-
ceptions of the courts or the quality of justice or the courts’ understanding of
the ‘community’. We do not have any objective measures to test these. (If as-
sessors were to be used more widely it would be possible to do a more systermn-
atic study of how courts with and without assessors vary in their treatment of
similar cases. ) What our research does allow us to do is to delineate the differ-

ent interpretations of the purposes (or potential} of using of lay assessors. The

interpretations discussed above can be divided into the following categories,
which we introduced in Chapter 2: :
1. The use of lay assessors ensures that justice is done, i. &, lay assessor en-
hance the quality of decision-making. This may be because:
(a) Lay assessors may have knowledge that the magistrate does not
have on the social context of the problem that is before them, in-
cluding the social and cultural background of the accused.

(h) Lay assessors have specialist experience or experience not shared
by the magistrate, and can assist the magistrate to come to a correct
decision. This is the motivation given traditionally for the use of as-
sessors in South African courts. Thus a judge might select someone
with particular experience in a certain area (such as prison vio-
lence) to assist in a case in that area.

(¢} Black assessors may prevent racial or other discrimination by white
rnagistrates against black accused and other witnesses.

(d) Lay assessors may implement ‘justice’ in cases where the formal ap-
plication of the law may be deemed unjust. This could happen in
what might be described as weaker and stronger ways, A weak ver-
sion would occur when law is open to different interpretations and
lay assessors persuade the court to apply law in a way that is per-
ceived to be more just. A stronger version occurs when decisions fly
in the face of law. In the United States, in the context of juries, this is
referred to as jury nullification of the law. A famous British example
was the Potter and Randle case in 1991 (see p. 30}, In South Africa,
magistrates’” monopoly over matters of law and the fact that asses-
sors are members of the court and not part of an independent jury
might forestall such nullification of the law by lay people.

2. The use of black assessors may ensure that justice is seen to be done; this
is because the legitimacy of the courts depends on the bench being rep-
resentative, in racial terms, of the population.

3. The participation of citizens as lay assessors may help to democratise the
courts and society more generally.

' The 1998 Magistrates’ Courts Amendment Bill does little to clarify the relative

importance of these. The ‘Memarandum on the Objects of the . ., Bill’ in-
cludes the following:

It is important to ensure that the administration of justice remains in
touch with actual community experiences, and to reduce the risk of for-
mal justice losing touch with reality.

This is ambiguous, perhaps falling into category (2) above, or perhaps into
category (1} (d).

The importance of this lies in the implications of the different interpreta-
tions for how and when assessors are used in court. The appropriateness of
many aspects of the lay assessor system depend on the abjective. Moreover, if

~ any player is to exercise discretion in important aspects of the use of assessors

169



~ most obviously, if magistrates are empowered to exercise discretion over
when to use assessors, and who to use — then it is imperative that clear criteria
exist to guide decision-making. Such criteria require clarity as to the objective
of the system.

The different interpretations of the purposes of having lay assessors lcad to
very different kinds of lay assessor system. If the purpose is to bring specialist
knowledge into court so as to assist magistrates — as magistrates themselves
understand — then the use of assessors may be limited, with magistrates them-
selves controlling the allocation of assessors to cases and the administration of
the system in peneral, In this view, assessors should not be empowered to
override a magistrate; their presence or absence in court should not affect the
continuation of proceedings; and in court they should be required to ask ques-
tions through the magistrate. The Magistrates’ Courts ACt as it exists at present
accommodates this kind of system. If, on the other hand, the purpose is o
transform the courts, either because the courts need to be legitimated through
changing their racial profile (for which the evidence is far from conclusive) or
because magistrates cannot be relied upon to administer justice (as in either
motivations 1 (d) or 3 above), then a very different kind of system in war-
ranted. In this view: the selection, administration and allocation of assessors
would be kept outside of magistrates’ control; assessors would be selected
from the population as a whole {or at least respected members thereof), and
allocated according 1o a roster or random process and not according to the
particular details of individual cases; the use of assessors would be compul-

sory {at least for many categories of case); assessors would be empowered to

overrule magistrates, and they would not be subordinate to magistrates in
terms of their participation in court.

Given magistrates’ opposition to the second kind of system, unless legisla-
tion provides clearly for this kind of system it will not be implemented. If there
is any ambiguity in the legislation or regulations, the use of lay assessors in
practice will lapse into the former system. The Department of Justice at pres-
ent seems to be undecided as to which kind of systemn it envisages. But, the
1998 Bill allows magistrates considerable discretionary powers without clear
directions as to how to exercise this, and thus will almostinevitably lead to the
first kind of system in practice.

The choice between competing interpretations of the purposc of lay asses-
sars is, ultimately, a political one. It is up to the legislature, in response to the
electorate, to determine what kind of legal system should exist. Determining
the overall structure of the system in no way impinges upon the independence
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of the judiciary from the executive. But some of the findings of our research
are relevant Lo the choice to be made by the legislature,

Firstly, arguments that black assessors should be used so as to legitimate
the courts are not robust. As we saw in Chapters 2 and 6, the evidence on the
legitimacy of the courts is far more complex than captured in crude renditions
of the ‘legitimacy crisis’. Furthermaore, the public seem to be more concerned
with the efficacy of the criminal justice system than with any residual racial
discrimination or prejudice. indeed, there is some irony in that these allegedly
prejudiced magistrates now represent themselves as protecting the accused
against the more vindictive inclinations of fay people.

Secondly, arguments about the importance of lay participation are far
maore robust. In courts that are otherwise dominated by legal professionals, ar-
guments 1 {d) and 3 above are important, These arguments support the use of
lay assessors as part of a transformation of the courts. In so doing, as we shall
see further below, a series of difficult questions are raised about the law and its
application. Argument 1 (b} above also falls into this category, although its im-
plications are less far-reaching, as they could be accommodated within a
court system that continues to be controlled by professional magistrates.

Administration

How should the system of lay assessors be administered? What kind of a regu-
latory framework is required? Who should select assessors and allocate them
to cases? What criteria should be used to select assessors? What should be
covered in a code of conduct for assessors? |5 the cost of using assessors pro-
hibitive? In this section we examine the implications of our research for these
and related questions.

Providing a framework

At present the lay assessor system in district magistrates’ courts operates
within a minimalist framework provided by the Magistrates’ Courts Act. As we
point out in Chapter 3, the Act permits the use of assessors and specifies as-
pects of proceedings in which they may participate. Matters such as the selec-
tion of assessors and their allocation to cases are left entirely to the discretion
of magistrates.

Legislative authority is obviously necessary for lay assessors but legislation
need not be restricted to the sparse approach of the Magistrates’ Courts Act.
Various other options are possible: the Act could give the Magistrates’ Com-
mission the responsibility for developing and managing the system; it could it-
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self contain greater detail about the operation of the system (for example by
prescribing the way in which lay assessors should be selected and allocated to
cases); or it could give the executive (in practice the Minister of Justice) the
power to regulate the system.

If the goal of the lay assessor system is to offset magisterial power (or to en-
hance the legitimacy of the courts), then the regulation of a lay assessor system
and particularly the selection of lay assessors and their allocation to cases,
cannot be left to magistrates, whether individually or through the Magistrates’
Commission. This means that it should be treated in a more detailed way in
the Act or the Minister should be given the power to regulate it. Because the
lay agsessor systern is ‘'work in progress” and is being refined through experi-
ence, regulating it fully in an Act seems unwise. Instead, Parliament shouid set
out the goals of a programme and its parameters and leave its administration
to the executive. ** But the Minister should not be given a free hand in regulat-
ing the system, For example, the Act should make it clear that lay assessors
should not be hand-picked by magistrates; and the Minister should not be al-
lowed to hand the management of the system to the Magistrates’ Commission.
Instead, the Act should seek to ensure that the system is regulated in such a
way that the goals of involving lay people in the administration of justice are
achieved and that lay assessors are independent and have credibility.

The following sections deal with the most important aspects of the system
and, using the information we gathered in the course of the research, makes a
number of recommendations.

Who selects lay assessors?

The existing legislation permits magistrates to select their own lay assessors,
and some magistrates do so. In the extreme case of White River, magistrates
used primarily two hand-picked assessors, both with professional legat quali-
fications, and one of whom was white. The Co-ordinating Committee pro-
moted a systemn of selecting assessors that was independent, at teast formally,
of the ragistrates. As we saw in Chapter 3, the selection would be undertaken
by a District Assessors Committees, formed by representatives of community
organisations. In practice, methods of selecting assessors vary widely from
court to court even when there is agreement that such a committee of local
people should select lay assessors, When the Co-ordinating Committee
drafted in 1995 legislation and regulations to govern the use of lay assessors, it
specified that assessors should be selected by a District Assessors Committee.
There is no such provision in the 1998 Bill. v

In our interviews we did not raise directly the question of how or by whom
lay assessors should be selected. A number of magistrates acknowledged that
the District Assessors Committee system worked well enough and magistrates
did not assert a strong desire to appoint their own asscssors. Magistrates did
not object to lay assessors primarily on the grounds that the wrong kind of
people were selected consistently (although there were exceptions, such as
Withank, where it seems that the wrong kind of people were selected). Lay as-
sessors sometimes had complaints about how committees were actually
working or, if a list was being managed by staff in the magistrates’ court, they

sometimes were sceptical about whether it was being done fairly - but not
about who was being selected, or the process itself. In general, lay assessors
seemed to support a system based on lay assessor committees. Overall, then,
the District Assessor Committee model received support. This makes it espe-
cially puzzling that the selection of assessors is left to the discretion of
magistrates in the 1998 Bill.

A lay assessor committee is also consistent with the idea of using assessors
to add an element of democracy to the courts and it provides the basis for the
use of lay assessors in a way that may increase the legitimacy of the courts.
Permitting magistrates o select their own lay assessors clearly conflicts with
these goals.

Whilst there might be general approval of the model of District Assessors

- Committees, there is little clarity as to who should serve on these committees.

In practice, senior magistrates simply invited a range of community organisa-
tions to send representatives at a meeting, where a committee was consti-
tuted. In some areas, these groups were dominated by particular social or
political groups. For example, it sometimes happenned that white people
dominated, and the few black committee members soon stopped attending. A
variety of reasons could be given for what some white assessor committee
members referred to as a ‘lack of interest’ on the part of black members of the
committee. In some instances it seemed that the time and location of meetings
was almost designed to exclude those who came from the “other side of town’.
This seems to have been the case in some committees on the East Rand. In
other areas, especially in Cape Town, committees became a battleground for

party political conflict. In Wynberg and Mitchell's Plain, for example, NP-
“aligned and ANC-aligned community leaders competed ior control of the

committees.
The Co-ordinating Committee referred to the composition of District As-

sessors Committees in the draft regulations it distributed in 1995, The draft

regulations specified that the magistrate would invite ‘representatives from



the community’ to a mecting where a committee would be formed, subject
only to the proviso that it should be ‘representative of the community with re-
gard to race and gender’.

This model seems to us to be seriously flawed. It should not be up to the
magistrate to convene such a founding meeting, nor to decide who should be
invited. Perhaps the only realistic way of organising a committee independ-
ently of the magistrates and at the same time counteracting charges that lay as-
sessor committees (and, by implication, lay assessors themselves) are
unrepresentative is to give the responsibility to municipal councils, Local gov-
ernment councitlors could appoint a District Assessors Committee in each of
the magisterial districts that fall within the council’s boundaries (this might in-
volve liaison with other councils if a district spans several municipal jurisdic-
tions). The committee would not be made up of members of the council —their
political affiliations would be too strong - but the council might be repre-
sented on it. The committee would then draw up a list of lay assessors and
manage the system. This process would avoid the arbitrary choice of repre-
sentatives of local interest groups and strengthen the democratic elements of
the prograrmmme.

In metropolitan areas where the population in each magisterial district is
not representative of the metroplitan area as a whole, it is probably appropri-
ate 10 have on the committee people from outside the magisterial district to
make the committee more representative of the broader population.

Who may serve as a lay assessor?
Can criteria be laid down for deciding who should be selected as lay asses-
sors? This question raises two issues: (1) should lay assessors as a group con-
form to any particular profile? For instance, should they reflect the profile of
local or South African society in terms of age, education, race, sex and 5o on?
And (2) are there any necessary qualifications for being a lay assessor?
There seemed to be a general consensus among assessors and magistrates
that certain kinds of people should be assessors, and others not. Even though
they may have disagreed over the reasons for having assessors, magistrates
and assessors seem to have agreed that assessors should be respected mem.
bers of the ‘community’, with knowledge of and understanding of the ‘comm.-
unity’, and active in the ‘community’; they shoulid not be young, Whilst there
should be a range of assessors in terms of race and gender, there was no need
to be representative strictly of the community in every respect. In practice, as-
sessors are not fully representative, but neither magistrates- nor assessors
thernsedves see this as a problem. According to our research: the proportion of

| 174

Indian and coloured lay assessors is disproportionate to their share of the gen-
eral population: most lay assessors are middle-aged or clderly (in three of the
four provinces we studied three-quarters are over 40 years); over half were
middle-class (drawn from professions, especially teaching, business or senior
management), with only eight per cent being bluc-collar workers,

Age is clearly considered to be an important factor. We were told on a
number of occasions that lay assessars ‘were not permitted to be over 70°, but
nonetheless found that seven per cent of the lay assessors included in our sur-
vey were over 70. A number of lay assessors cormmented on the absence of
young lay assessors. Although many were unconcerned about this or even
thought it a good thing, those concerned about the gap between the courts
and the community defended the use of young people as assessors.

The ready agreement between lay assessors and magistrates does hide a
problem. Like magistrates, assessors tend to be middle-class professionals,
Qiten the only significant differences between thern and the magistrates with
whom they sit are their lack of legal training and their race. If the purpose of
using assessors is to bring different views to the bench, a more diverse group
might be desirable. Lay assessors touch on this when they object to the
number of teachers amongst them but, by and large, they would be happy to
have teachers replaced by other middle-class, professional people. It is a
small handful of assessors who argue, for instance, that more young people
should be chosen,

4" Thequestion of age shows the importance of clarifying the purpose of hay-
ing lay assessors. One assessor in Johannesburg, with a long history of politi-
cal activism, complained that putting her on the bench as an assessor had no
effect on young people. Most accused people are under 25, she asserted;

- when they saw her on the bench, she said, they just saw another person like

the magistrate: middle-aged and conservative, She argued that young people

need to see that their peers are participating in the justice system. This argu-
ment need not rely on legitimacy concerns solely. If a purpose of having lay
assessors is to understand the social and cultural background of the accused

{as magistrates suggest, and according to a common reading of the 1991

amendments to the Magistrates’ Courts Act), then magistrates who want to go

beyond racial stereotypes ahout culture and society should indecd use in-
formed, young assessors to assist themn in understanding the background of

. young accused.

"' Magistrates and assessors often agree that certain individual assessors

were unsuitable, and District Assessors Committees often recognise that not

alltheir choices have been ideal. There clearly need to be procedures for the




suspension or removal of assessors from service, as well as more clarity on the
recusal of assessors in individual cases. Sometimes, when magistrates com-
plain about assessors, they arc not referring 1o the weaknesses of these indi-
viduals but rather to the alleged weaknesses of assessors in general. Such
objections need to be distinguished from complaints about individuals’ ca-
pacity or performnance. Better communication between District Assessors
Committees, magistrates and assessors themselves should enable the appro-
priate action to be taken expeditiously and smoothly against unsuitable asses-
sors. We are not aware of magistrates objecting to assessors becausc they
differ in court, i. e. they cannot agree on judgments or sentencing, It is clearly
unacceptable for magistrates to object to assessors on such grounds (even if
the magistrate feels that the assessor is not applying the law).

There was a high level of agreement about the minimal qualifications that
assessors should have. Most assessors concurred that assessors should be suf-
ficiently literate that they could take notes during trials, which would be
needed either if a case was adjourned and resumed some time later or if the
lay assessor and magistrate differed in their decision on a case and the asses-
sor needed to provide reasons (this is especially necessary if two lay assessors
sit together, as they could outvote the magistrate). Assessors did emphasise
that educational qualifications should not prevent otherwise suitable and
generally capable candidates from serving as lay assessors. Stipulating a liter-
acy requirement would exclude a significant portion of the population in
some areas — including many respected and active people. Itis unlikely that
magistrates will disagree strongly to this. Some magistrates insisted that asses-
sors should have minimal legal qualifications — but this is an objection to the
whole concept of lay participation, not a suggested qualification for lay asses-
SOTS.

The lay assessors whom we interviewed agreed that ‘involvement in the
community’ is necessary for lay assessors. In practice, assessors in some dis-
tricts do not have this qualification, and these assessors are often ones who
impressed neither magistrates nor us, the researchers. Community involve-
ment is one criterion that perhaps should be stipulated in regulations made by
the Minister. This is not a criterion that could be defined with precision but
properly-elected District Assessor Committees should be able to apply itina
satisfactory way, ‘

In general, the criteria governing the selection of lay assessors cannot be

determined in the abstract. They need to be matched to the reasons for using ‘~‘:

lay assessors, If enhancing the legitimacy of the system and adding an elerment

of democracy to it are the central purposes of the programme, one might de-
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mand that the profile of lay assessors matched the profile of the population as
a whole. If the purpose is to enhance decision-making by increasing the
courts’ sensitivity to the social context of cases, then assessors should be se-
lected more purposively 5o as to ensure that the assessors’ roll includes people
with knowledge and understanding of all sectors of society (and society
should not be understood in terms of race and gender only). Besides stipulat-
ing community involvement, it might be wise to leave the selection of lay as-
sessors to District Assessors Committees, whilst providing these committees
with clear guidelines as to the purpose of the system. It would then be up to
these committees themselves to decide whether there should be young as
well as old assessors, for instance, or whether there should be so0 many teach-
ers among them.,

There is one further important factor: District Assessor Cornmittees should
ingeneral not be allowed to select thernselves as assessors, or, to put it another
way, any Committce member who puts him or herself forward as a candidate
for selection as an assessor must first resign from the Committec. The one ex-
: ception that might be made to this is if serving assessors are allowed to nomi-
M nate one or more of themselves as members of the District Assessor
Committee, so as to ensure that their experience is made use of,

In what cases should magistrates vse lay assessors?

The Magistrates’ Courts Act at present (1) requires the use of lay assessors in
certain cases (charges of murder in the regional court unless the accused re-
quests that the trial proceed without an assessor), and (2) permits the use of lay
assessors in other cases. It also specifies that lay assessors should not partici-
pate in deciding matters of law and that their role in sentencing is limited to
considering ‘community-based punishment’ (section 93rer (3) read with sec-
tion 93ter (1)).

** Qur research indicated a variety of problems with the present systerm. First,
. there is uncertainty as to which cases lay assessors should be used in. Differ-
ent magistrates have different approaches. Many magistrates are also uncer-
tain ‘about whether or not lay assessors may be used in bail hearings.
'\%el;c‘mdly, there is uncertainty about the use of lay assessors in different parts
of cases. For instance, many magistrates seem not know whether fay assessors
‘shouild be used in sentencing or whether they should participate in section
11774 applications,

’..‘;“'!'klimgre are wide variations in the reasons for deciding to use lay assessors in
'case or notand in the frequency with which lay assessors are used. In Chap-
ler 3 we described four ‘models’ of the use of assessors. It is only inmadel 1, in
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which assessors sit alongside magistrates all day that assessors are used for a
wide range of matters, In moded 2, where assessors are available in the court
buildings all day but need to be called into court for particular cases, and
madel 3, where assessors are calted to court only if their presence is consid-
ered necessary in advance for a particular case, assessors arc used in a limited
number and range of cases and few stages of proceedings. In maodels 2 and 3,
however, there does not appear to be any consistency in decisions about
whether or not an assessor should be used. Magistrates claim to use a variety
of criteria in deciding whether or not to use assessors (the ‘culture’ and back-
ground of the accused, race, the controversial nature of the case, etc). Some
had a vague idea that they ‘ought’ 10 use assessors in certain situations and
‘need not’ in others, but there was very little certainty on the matter and the
Act provides no guidance.

Although this is something one cannot quantify, our interviews suggested
that those magistrates most committed to the transformation of the court sys-
tem and developing the legitimacy of magistrates’ courts in all sectors of the
population are more likely to use lay assessors. Those more resistant to
change or who believe that public opinion of the court system is not particu-
larly relevant tend not to use lay assessors. In addition, many magistrates are
concerned about the cost of using lay assessors. Sometimes this is merely a
pretext for very limited use of assessors but, nevertheless, a real issue under-
lies the concern. Courts should have a budget for lay assessors and some re-

lated guidelines on their use. Decisions about the budgetary allocation to lay

participation should be made by the Departrnent — or even Parliament — and
not by magistrates. _
There is also widespread uncertainty and disagreement over when asses-

sors should be used in terms of the stages of proceedings in court. Lay asses-,

sors do not object to their exclusion from matters of law. On the contrary, they,
seem ready to accept that points are matters of law on the say-s0 of a magis-
trate, They do object to being excluded from playing a full role in sentencing.
The most forthright protest in this regard came from the lay assessor who com-
plained that it was ‘not fair’ that they were not required to return for sentenc-
ing in a case on which they had sat. Magistrates, in turn, admit that the
distinction between law and fact is sometimes difficult but are also happy to
fall into the centuries-old tradition of using their power to determine whether
an issue is or is not a matter of law to silence troublesome assessors.*” On sen-
tencing, magistrates are less confident, Qverall, although some take the ad-
vice of assessors on all sentencing, most are uncertain as to what is the leg
position,
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The Magistrates” Courts Amendment Bil) addresses sorme of these issues. It
would extend the range of cases in which lay assessors are required to be used
to include some cases heard in the district courts. It also stipulates that lay as-
. sess0rs may be used in any part of a marter, although they may not decide mat-
‘ ters.of law. Assessors may participate in all forms of sentencing, but actin an
- advisory capacity only. What this amendment will do is clarify the confusion
i sur:rour‘lding sentencing and probably lead to the use of lay assessors in some
bail matters. But it will not lead to greater consistency in magistrates’ discre-
tronary use of assessors.

How should lay assessors be chosen for particular cases?

Once a magistrate decides to use an assessor in a case, or even for all the cases
appearing before him ar her in a particular time-period, how is an assessor
identified? There are several possible answers to this question. As we noted
above, the Magistrates’ Courts Act read with its proposed amendments gives
magistrates a free hand (indeed, they are not even obliged to use assessors
- from a pre-selected roll). In many districts at present, assessors are allocated
. or available to be used, according to a previously prepared roster. Other
methods are also possible: selection could be random, along the lines of juror
selection in jury systems; or, specific individuals could be chosen for specific
- cases by magistrates or the District Assessors Committee, Sometimes magis-
. trates ask for a particular ‘type’ of assessor. For example, a magistrate in Up-
- pington !rnight say ‘I have a case involving Pabellelo fthe African township],
please give me an assessor who knows the community’, or magistrates may
- request women assessors for cases involving women, In the range of proce-
dures used in practice, the ‘community’ as a whole is seldom considered.
- n 15 itacceptable for magistrates to specify the type of assessor required for a
particular case? There are costs and benefits to allowing or not allowing such
actions, For instance, if the purpose of using lay assessors is to ensure that the
bench is better informed of the social context of a particular case, one might
be able to specify the ‘type’ of lay assessors required. Lay assessors might be
chosen from the locality concerned and may also be selected because they
are fron:: the same racial, language or cultural background as the accused or
complainant. But this form of selection places enormous discretion in the
hands of the person who selects and opens up real opportunities for the mis-
se of the system, If magistrates have a free hand, or specify the particular kind
of assessor they need, the allocation of assessors will reflect magistrates’ as-
mptions about the ‘culture’ and identity of the accused. Taking lay assessors
from the very locality in which a crime is committed may also increase the



possibility of undue influence being placed on assessors, On the olther halmd, a
totally random use of lay assessors could mean that lay assessors in partlcul_ar
cases arc no more informed of the context of a particular case than the magis-
trate and, in these circumstances, lay assessors may simply reinforce the pre-
conceived ideas of the magistrate, Obviously a system would have to be
devised which goes as far as possible to achieving stipulated goals of a lay as-
sessor programme without infringing on any other important principles in the
administration of justice,

Assessors comment that they have a role to play in correcting interpreters.
If this role is considered a valid one — and until the standard of interpreting is
greatly improved there is no reason why it should not be — conside'rat'ion
might be given to choosing assessors who can bridge the language (as distinct
from ‘culture’) gap between accused, cormplainant and court.

Magistrates and lay assessors — negotiating a relationship

The relationship between magistrates and lay assessors, both in relatior} 1o the
operation of the system as a whole and in relation to individual magistrates
and lay assessors who work together, is often difficult. It is therefore important
for the relationship to be well-defined, with clear and appropriate mecha-
nisms for raising concerns and ironing out difficulties.

If a District Assessors Committee is to fulfil some or all of the functions that
we suggest (including, most importantly, selecting lay assessors and placing
them in courts), it is essential that a good relationship exists between the com-
mittee and the court, Many difficulties can arise ~ some mundane, others
more serious. In our research, magistrates complained about unsuitable or
unreliable lay assessors; lay assessors complained about being misused (for
instance by being required to wait at court for hours only to be used for a short
time or not at ail {see p. 137)). As with many of the difficulties raised in the
course of the research, magistrates and assessors often found their own solu-
tions but this could be done only with good channels of communication be-
tween them. :

It may be appropriate for regulations to require each courtand lay assessor
committee to establish a forum in which lay assessors, magistrates and the
District Assessors Committee come together regularly to discuss common
problems and grievances.

Code of Conduct for lay assessors

A draft code of conduct was prepared soon after the pilot project of the lay as-
sessor systemn was introduced in Cape Town, and was revised and then distrib-
uted countrywide along with draft legislation and regulations in late 1995,
The purpose of the code of conduct was to provide guidelines on how asses-
sors should behave, and especially how they should approach issues which
raise ethical problems. The draft code of conduct, for example, included pro-
visions prohibiting lay assessors from sitting as-an assessor in any situation in
which a conflict of interest might arise. The need for a code is clear. The %
tem is still evolving and many assessors are unsure of what it involves or what
is expected of thern as assessors. In addition, a code will give lay assessor
committees a standard against which to assess assessors when problems arise.
The draft code of conduct distributed in 1995 did not go far enough, however;
a much fuller code, or set of guidelines, needs to be prepared. This would
specify in more detail the kinds of circumstances in which an assessor should
recuse him or herself from a case. It should also specify in more detail what is
expected of assessors in court (and in magistrates’ chambers, when discussing
the court’s decisions) in terms of how assessors should participate and what is
expected of them. A fuller code of conduct needs to be drafted in liaison with
preparation of appropriate education and training (see below).

Costs
The cost of the |lay assessor programme is a question frequently raised by mag-

-istrates and lawyers. It is rumoured that the expense could fund as many as

700 prosecutors. Lawyers tend to raise the question: would the money not be
better spent on funding the public defence system?
" We have been unable to determine what the lay assessor system costs at

- present, nor have we seen any reasoned calculations from the Departrnent of

Justice as to the likely costs of extending the systern (whether merely along the

limited lines proposed in the 1998 Bill, or more fully, as was previously pro-

posed), Individual magistrates appear not to know how the budget works for

the use of lay assessors in their court, Some take it that they can use lay asses-
© sors as often as they wish, These magistrates tend to be based in farger courts.
- Because only a minority of magistrates use lay assessors under the new pro-
gramme this means that there is probably a largish budget being drawn on by

alimited number of magistrates, In a couple of cases we heard that magistrates
vere restricted in their use of assessors because of its cost. Ina orthern Cape
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court we were told that the budget had run out, In another court we heard that
assessors were only available on certain days because of the budget.

The South African Institute of Race Relations estirates that the total cost of
assessors in the system as proposed in the 1998 Bill would amount to about
R16 million annually - which certainly does not cover the cost of seven hun-
dred prosecutors! In commenting on this (Chapter 4, p. 87} we estimate that
the total cost of using two assessors in every single ‘judicial and quasi-judicial
matter’ to be dealt with by district and regional court magistrates would be
about R40 million annually. The total Department of Justice budget for 1998-
99 is R2 118m, of which R1 067m is spent on the administration of justice in
the lower courts.*” Almost all of this latter figure is spent on personnel (magis-
trates and administrative staff). Expenditure of R40m would amount to a 4 per
cent increase in the lower courts’ budget, whilst the amount of R16m would
amount to a 1.5 per cent increase,

Whilst the costs of using lay assessors on a large scale are small in compari-
son to the overall cost of the administration of justice in the lower courts, it is
necessary to consider the relative importance of this expenditure in terms of
overall priorities in the administration of justice. Greater clarity about the
goals of the lay assessor programme would facilitate public debate and offi-
cial decision-making over priorities,

If, however, cost does drive policy-making in the Department of Justice,
then there is a strong argument for the transfer of decision-making powers and
responsibilities in a range of matters from professional magistrates (who are
expensive) to lay assessors (who are not), sitting alone. Traffic offences, for ex-
ample, are one category of case in which jurisdiction might be transferred to
lay magistrates. Without detailed figures as to the numbers of cases and the
time spent on thern we cannot be certain, but we suspect that the transfer of a
small range of cases from professional to lay magistrates would result in sav-
ings that could finance the general use of lay assessors in a very wide range of
MOre serious cases,

Education and training

Lay asscssors have been introduced into the lower courts with minimal edu-
cation o training for anyone involved. None of the players involved - i, e.
magistrates, assessors, prosecutors or members of the public — have been pre-
pared for the participation of lay assessors. This may have been appropriate in
the initial, experimental stages of the system. But after several years of practice

itis necessary to consider seriously whether, and what kind of, education and
training is needed.

Training for lay assessors

Most magistrates and lay assessors agree that some kind of training is required
ifassessors are to perform their roles adequately. Many magistrates told us that
basic training should be provided for lay assessors. Some magistrates at-
tempted to do this themselves, giving lay assessots an informal and brief intro-
duction to criminal court procedure before they start on the bench. Other
magistrates, in a handful of courts, organised a more formal, albeit still lim-
ited, programme of lectures for lay assessors. One or two magistrates required
lay assessors to sitin court far a few days to learn the ropes before they acted as
assessors. More recently, lustice College and the Department of justice have
provided training to some lay assessors. But most fay assessors have to learn
on the job. Magistrates are uncertain of the appropriate extent of training;
many recoghise that too much training would defeat the purpose of introduc-
ing a lay elernent to the bench. Lay assessors, for their part, agreed that some
form of training is necessary but disagreed about what that training should be.
As we show in Chapter 5, some assessors wanted a full legal education, whilst
others were wary lest it undermine their function as lay participants in the
courts. What assessors have in common is a concern that they should be pre-
pared sufficiently so as to participate fully in court (whether as assistants to the
magistrate, as many believe, or as partners, as some say).

Our survey suggests three reasons why education and training is required,
Firstly, basic instruction on cournt proceedings and the role of a lay assessar is
required. Without this lay assessors may have no idea of what is happening in
court. Indeed, it might not be clear at first to non-lawyers who are the key
players in court (i, e. prosecutor, defence counsel, accused and witnesses) or
what their respective roles are. In addition, the process of a trial - and devia-
tions from the usual procedure - are difficult to follow. Basic training is neces-
sary for the lay assessor to be able to participate in an informed way.

Secondly, section 93ter (3)(e) of the Magistrates’ Courts Act requires the
courtto give reasons for its decision in all cases. This means that if two lay as-
sessors overrule a magistrate they must provide the reasons for decision. To do
this may require some further training, For instance, in convicting an accused
the lay assessors would have to indicate that all the elements of the crime were
proved.

Thirdly, basic preparation and training is required if assessors are to be able
to counter domination by magistrates. Assessors need to be aware of the re.



spective roles and powers of magistrates and assessors. They must be able to
understand when the magistrate has the final word, and when he or she does
not, and to be able 1o resist attempts by magistrates to undermine the system
by silencing them. Assessors should be able to recognisc the subtle as well as
the crude ways in which magistrates assert and entrench their power in court.

Fourthly, assessors require some of the same training that magistrates
themselves need. At present, a small part of magistrates’ training at Justice
College - the national training centre for magistrates in Pretoria — covers mat-
ters of ‘social context’. The purpose of this training is to give judicial officers
the knowledge and understanding needed to be sensitive to the perspectives
and circumstances of other people, so that magistrates’ decisions are just and
appropriate to the society in which we live. One example of the kind of issue
covered in ‘social context’ training is violence against women, particularly
domestic violence. Magistrates are alerted to the battered woman syndrome,
which leads many battered women to bow to authority and reconcile with
their vialent partners or to withdraw charges in spite of the fact that a pattern of
vialence may have developed over many years. Many lay asscssors probably
need sirmilar training, as they bring with them to court similar, entrenched pre-
conceptions. In Chapter 5 we quoted the following statement by one assessor,
who was explaining the value of assessors in court:

Arman accidentally broke a widow while drunk at the home of his com-
mon law wife; she reported it to the police, and the man was charged
with malicious damage to property. The magistrate proposed a prison
sentence of nine months, but the assessor suggested that he be set free
because the couple would be recanciled by the time they reached the
courtroom door. . . as Lhe assessor forecast, the couple left hugging each
other.

This anecdote may be perceived either as an example of the degree of level-
headedness that a lay assessor may bring to proceedings or a warning of the
dangers of the system,

Overall, lay assessors require some preparation because they cannot sim-
ply reflect ‘community opinion’ in the courts. The very purpose of individual-

ised hearings for all accused people is to enable their cases to be considered in -
a way that is as free from bias and preconceptions as possible. Juries — which |
are larger and chosen randomily — may be claimed to achieve this but the

elaborate procedures developed for excluding individual members of a jury
reflect the hirnitations of the system. This means that some form of social con-
text training is essential for lay assessors.

~ The most serious concern about training for lay assessors is that of capac-
ity. A properly operating systom of lay assessors would mean that there would
be? many more assessors than magistrates. A day or even a mornihg of trainin
m:ght be sufﬂcin‘a-m on most matters although social context training typicallg
requires more time. But even a day would be costly and given the Iimiteé
training fElCIIItIIGS in South Africa, not easy to provide. One possibility would
be to use magistrates as trainers. The limitation of this approach is that by set-
ting Up magistrates as trainers and lay assessors as learners, the hierz;rc:h of
prcl)fgssmnal over lay person is reasserted. Nevertheless tliue im Drtancg of
training for lay assessors, limited funds and the absence ’of alterr?ativcs i
mean that this is an acceptable option. v
As we u‘ndersta nd it, the new cluster system for nragistrates’ court manage-
ment anticipates a significant degrec of decentralisation in on-going trai:w?n
of magistrates. International experience shows that peer training is perha 5
the most effective form of judicial training. If this insight were to be put inFt)o
practice, magistrate trainers would be located in every cluster, With gfidance
these magistrates could also train lay asscssors on all matters except social
coptext. For social context training a partnership between community-based
trainers and magistrates is important because the essence of such trainin n. to
break entrenched ways of thinking. ®
This research project did not focus on training needs. Ideally, further re-
search should be done when training programmes for lay asscssors are de-
v:sed.' Nevertheless, our research does suggest that training in the areas
f:fesclrlbed below should be considered. To some this may seem an overdose of
law’ for lay people. We agree that every effort needs to be taken to ensure that
lay assessors do not see thernsclves as lawyers. But lay assessors are not jur
members — on matters of fact they are full members of the court and need té bz
lable to participate in the proceedings with confidence. Our overwhelmin
Impression is that this cannot be achieved if lay assessors do not have morg
knowledge of procedures in court and the law on which they are based, The
cannot be Ieftlm acquire this knowledge from the presiding magistratel— rhiz:/
leaves great discretion.in the magistrale’s hands and, as most magistrates do
not welcome _Iay assessors on the bench, this discretion is easi ly exercised‘in a
way that minimises the role played by lay assessors,
In conclusion, we would suggest training covering the following arcas:

1. Therole of lay assessors: lay assessors must have a clear idea of what they
are to do and what their relationship to the magistrate is.



2. Basic criminal procedure: geared to énabling lay assessors to understand
the process of trial in context; this means that the training cannot be ab-
stract, it must familiarise lay assessors with practice including details
about who sits where in a court and what various instructions given to

withiesses mean.

3. Basic criminal law: many of the important'issues relating to specific of-
fences can be conveyed to lay assessors on a case-by-case basis by mag-
istrates but the process would be made much easier if lay assessors had a
basic grasp of the fact that proof of certain matters (the so-called elements
of the crime) is necessary to establish that a crime has been committed
and that, particularly in statutory offences, these may seem artificial or
technical.

4. Basic matters of evidence: one of the concerns raised most frequently by
magistrates is that lay assessors ask inadmissible questions; part of this
problem will be resolved by a clear description of the role of the lay as-
sessor which, as a member of the court is not to bring about a conviction

or acquittal but to judge the case (see Chapler 4 p. 90 and the description .;7‘

of a lay assessor challenging an accused by saying ‘you know you are
guilty, don’t you?); a brief description of rules such as the hearsay rule,
and the reasons for such rules, should eliminate many of the remaining
problems.

5. Social context training, which is discussed above, is perhaps the most
important training for lay assessors as it does not involve matters which
can be picked up through experience on the bench.

Training of magistrales

Qur survey makes it clear that magistrates need to be better informed about
the lay assessor programme, Whether training takes place at Justice College or
in a decentralised way through the cluster system of magistrates’ courts, it
should include both details of the implementation of the lay assessor pro-
gramme and an analysis of the goals of the programme. We understand that
personnel from Justice College have recently toured the country running

workshops for magistrates on the Magistrates’ Courts Amendrment Bifl,

Informing the public

Our survey revealed that only one in three members of the public in our suf-
vey were aware of the presence of lay assessors (i. e. that they Had either heard

of the system or had seen assessors in court prior to being surveyed — see Table
3. 4). Given that our survey was conducted in and around court buildings, and
therefore the surveyed people can be assumed to be more familiar than ;nost
with what happens in coun, it seems fair to comment that public knowledge
ofthe lay assessor system was alarmingly low. Insofar as one of the purposes of
the system is to enhance the legitimacy of the courts, it is essential that the
public be aware of assessors and recognise their contribution to the justice
system. In::;ofar as another purpose is to contribute to the general democratisa-
tion of society, members of the public should also be aware of assess50rs 50 that
they can participate where possible in their selection. A public information
programme perhaps similar to those run for the Constitutional Assembly is
necessary for this to occur. The Department of Justice could provide informa-
tion on lay assessors in courts and other public places. In addition, considera-
tion should be given to other ways of introducing people to lay as’sessors. For
Instance, the Street Law programme which reaches hundreds of thousands of
school children annually could incorporate information about lay assessorsin
Its programmes. ‘

Lay assessors and the Iaw

A.nt:uml:!er of legal issues are important for a lay assessor system, The first is the
distinction between law and fact because assessors are involved in findings of
fact and not law. Another is the question of when lay assessors should be re-

- cused either for their prior knowledge of matters relevant to the case at hand

orbecause they have heard some inadmissible evidence. In addition, the con-
:‘._lequences of non-attendance of lay assessors needs an acceptable legal solu-
ion.

T,

‘Law and fact
_Thedistinction between law and fact is not always an easy one. This is, in part
because it developed in a casuistic way often as a result of the determined ef-

forts of judges to limit the influence of juries. While some magistrates claim

the dlst.inctic!n is ‘easy’ to make, others recognise its difficulties. In the course
-P,.f our interviews, the distinction caused most concern in relation to section



tain whether section 174 applications are matters of law or fact and, if section
174 applications arc to retain their characterisation as matters of law, magis-
trates and lay assessors should be better informed on the matter.

Difficult section 174 applications are rare in praclice, and the distinction
between Jaw and fact is much more important in relation to substantive mat-
ters arising in trials. At present there is little guidance in our case law on the
matter and, because lay assessors are used mostly in undefended district court
trials, there is little chance of the law developing — magistrates will have no
need to send such matters on review and lay assessors are unlikely to be able
Lo identify with confidence the problematic issues. As we suggest below, this
is an area that needs monitoring.

Recusals

The law relating to recusal and the questions of fairness that the subject raises,
are very difficult. The problems are raised starkly in the context of assessors.
We have already noted that lay assessors give very few concrete examples of
their influence in court proceedings. When they do give examples these often
involve suggestions that an assessor could assist the court because he or she
‘knew’ the accused or complainant or was familiar with sorme other issue re-
lating to the case. As we note in Chapter 5, sometirmnes this knowledge is direct
personal knowledge, in other cases it seems to be a form of acquaintance ac-
quired through living in the same community, in others it is a deduction drawn
from the features of the case and the ‘type’ of accused or withess. In law, some
of these situations seem relatively clear cut. An adjudicator should not be able
to say that someone deserves a lighter sentence than the average ‘because |
know him and know that he is really not bad'. First, this amounts to adducing
evidence which the state has no opportunity to test. Secondly, it makes sen-
tencing depend on the arbitrary fact that a friendly judicial officer heard a
case. But the other examples are more difficult and there is little in Sauth Af-
rica’s jurisprudence on recusal to guide decisions on those matters. Again,
such issues will rarely reach the higher courts, and it is an area that must be
monitored,

Unreliability

As we note in Chapter 3, an assessor must be present for the entire trial after
plea (or if the assessor is appointed only on sentencing, for the entire sentenc-
ing procedure), If an assessor fails to return to court to complete a partly-heard
matter the proceedings must be set aside and it rests with the Attorney-

Ceneral to decide whether or not to prosecute again. It is only in the case of
the death or incapacity of an assessor that, in terms of section 147 of the Crirmni-
nal Procedure Act (Act 51 of 1977), the magistrate may decide to continue
with the case without the assessor, -

In Chapters 4 and 5 we note that magistrates have complained of the unre-
hiability of assessors and that members of lay assessor committees recognise
that there have been problems. We also say that our interviews suggest that
this is a problem that occurs relatively infrequently. Nevertheless, with the
law as it stands, when it does occur, it creates a very serious problem,

The proposed amendments to the Magistrates’ Courts Act would solve the

~ prablem as they would allow a magistrate to continue a trial without the asses-

sor after a consideration of the ‘interests of justice’ and any arguments put for-
ward by the prosecutor and the accused (Magistrates’ Courts Amendment Bill

33 of 1998 section 2(e) amending subsection 93fer (5) of the Magistrates’
Courts Act).

Research and monitoring

A change to the court system as significant as the introduction of lay assessors
must be monitored. At present it is impossible to acquire even the maost basic
facts about the system such as in how rmany cases lay assessors are used annu-
ally and how much the system costs. The effectiveness of the programme can-
not be assessed without such information, Our research also shows that great
variation is possible in the implementation of the system and, at the initial
stages of the programme at least, this should be monitored and assessed. The
actual role lay assessors play in court should be studied. Do they make a dif-
ference? And, if so, in what ways or to whom? Is it by influencing decisions or
by giving the public more confidence in the couns? If lay assessors make no
perceptible difference, the system would need to be reconsidered.

We suggest that data needs to be collected routinely on: (1) the number of
cases in which lay assessors are used; (2) the types of cases in which they are
used; (3) the number of assessors used in each case: (4) the frequency of dis-
agreement between a magistrate and assessor; and (5) the number of cases in

~ which defence lawyers have asked that assessors not sit. In addition, courts

heed to be monitored to assess the way in which the distinction between law
and fact is made and the way in which lay assessors participate in hearings
(are they required to ask questions through the magistrate or do they address
witnesses directly? Do magistrates adjourn to discuss their decision or does
some other form of consultation take place - or none at all?). Research should
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be done on the actual contribution made by assessors in cases. Case studies in
which magistrates and assessors arc interviewed about specific cases would
give one a sense of the way in which proceedings are influenced by assessors.

Conclusion: Lay participation in South Africa's
courts
South Africa’s judiciary is highly professionalized: through the 1970s and
1980s there was almost no lay participation in the formal court system, and
even since 1991 lay participation has been limited, as few magistrates have
either been compelted (in the regional courts} or have chosen to use Iay_ asses-
sors. This has several implications for the South African legal system. First, le-
gal proceedings in South Africa arc expensive. Secopdly, thereisa 5|gn|f.|cam
divide between courts and community (although this need not warrant invo-
cation of a legitimacy crisis), Thirdly, the ideology of legal professionahsrq is
hegemonic: people seem largely unaware that there are other ways of admin-
istering justice, and that in many countries around the world these work very
well, ' N ‘
The lay assessor system has reintroduced lay people into decnsrqn-maklng
in court, but has certainly not put lay participants on equal terms with profes-
sional magistrates. Outside of murder cases in the regional courts, lower court
magistrates retain the discretion as to whether to use assessors or not, and few
have made extensive use of their discretionary powers, Magistrates often Elay
arolein selecting assessors, and a major role in allocating assessors to particu-
lar cases. In court, magistrates expect assessors to assit them, gnd can invoke
their legal training to restrict assessors to a marginal role. Their legal power-
lessness, the lack of training for assessors, and the hegemony of legal profes-
sionalism combine together to lead many assessors to accept the hieregrchy of
magistrates over assessors. Most assessors are defercr_\t_ial towards magistrates,
Magistrates have a powerful position in the politics of the _bench. Some
choose to exert their power in a brutal way, instructing or |gn0r_|ng assessor§,
telling them what the court’s decisions are, leaving them the options of acqui-
escing or challenging the magistrate from a position of weakness. Other mag-

istrates choose to exercise power in a more patronising manner, treating

assessors like children, as if they might ‘grow up’ into proper magistrates later;
assessors’ contributions are listened to, but not necessarily acted on. Only a
few magistrates treat assessors as partners, asking them what they think on a
range of matters, reasoning and arguing with therm if necessary. Such magis-
trates often cornrnand respect not simply by virtue of their office, but by virtue
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of their individual abilities. It is possible that most magistrates do not adopt
this approach because they are unsure of their individual abilities: using their
institutional power is an easy way out. But we should not assume that it is
good for justice,

Professional magistrates and lay assessors bring different things to the
bench. They do not just bring specialist knowledge and expertise, as a techni-
cal approach to the issue might believe, They bring a variety of perspectives,
rooted in sometimes different conceptions of justice. It is this mix of perspec-
tives which seems to us to be the strength of the mixed bench that is provided
for under existing legislation in South Africa. The minimal reforms encom-
passed in the 1998 Magistrates’ Courts Amendment Bi[l disappoint us. By al-
lowing magistrates to exercise discretion over lay participation in most
criminal cases in the lower courts, and by not specifying mechanisms which
would weaken the hierarchy of magistrate over assessor, the Bill limits the
benefits that lay participation brings.

Lay paiticipation in the legal system need not be limited to the lower,
criminal courts. In 1994-95, Minister Omar’s advisors in the Department of
Justice and the Assessors Co-ordinating Committee clearly envisaged the ex-
tension of lay participation to the higher courts, and even that lay magistrates
preside over some cases, perhaps in recognised ‘cormmunity courts’. Judges in
the higher courts seem to have quashed successiully the idea of extending lay
participation to ‘their’ courts. The idea of lay magistrates may, however, still
be on the agenda — not least perhaps because it can be seen to promise
cheaper and more accessible forms of justice,

Opposition can certainly be expected to the idea of using lay people as
magistrates. When, in the mid-1980s, the Small Claims Courts were intro-
duced, with lawyers serving as judges but using streamlined procedures, crit-

-ics asked why cases involving smaller sums of money could be dealt with in
proceedings that took short cuts on procedures which had been developed
over centuries to protect litigants. The fact that matters involve smaller sums of
money does not mean, it was argued, that they deserve inferior treatment,
Similar arguments are bound to be raised if lay people are used to judge minor

- -criminal matters,

. Magistrates’ opposition to lay people revolves around the invocation of
the superiority or even necessity of legal training. Lay assessors, it is said, ‘do
notunderstand law’, and do not have the objectivity and freedom from preju-

- dice that supposedly come with such an understanding. In this view, legal
© tmatters — and particularly those that are part of the system in order to protect

Ppeople against arbitrary decision-making — should not be left solely in the



hands of lay people, whether the case is considt?:red minor or qol. Even if trm
argument is correct, which is not obv‘ious to us, it does not justify the cgncﬁ;-‘
sion that lay people should not participate in court or even should not ecide
cases. The insights provided by legal training can be built into the system in .';I
variety of ways besides reserving decision-nf\ﬂkmg powers for profession_a)
magistrates. In England, for example, lay magistrates (o_r;usuces of the peace
serve on a bench, advised by a legally trained and qualified clerk ofthe court,
Moreover, professional magistrates preside over appc_als made against con-
victions in the (lay) magistrates’ courts. Legal expertise is thus'accommo-
dated, without the problems of professionah;m and the .hlera‘rchy Ohf
magistrate over lay assessor that almost automatically asserts itself in Sout
5,

Afr:(t:?: c(ieo:rrlty outside the ambit of a report on our research on the use of lay
assessors in South African courts over the past four years to Imake proposals on
the more extensive use of lay people in criminal proc?edlngs. Neverthelessl.;
our research suggests that this option should not be ignored. Our researcl
findings give us rno reason to think that lay assessors do not enrich the adrﬂlnli-
stration of justice. This is reason enough to consider the use qf approprélgte y
cxperienced lay people as lay magistrates as one way, alongmde court I;’EI’-
sion projects and other initiatives, of alleviating the impossible situation fac-
ing South Africa’s lower courts at present,

APPENDIX A

Methodology

This research project has involved four forms of research:
1. the analysis of documentary sources:

1 2. a series of serni-structured and unstructured interviews with magistrates
4 and lay assessors;

T 3. a survey in four provinces of magistrates, lay assessors and members of
¥ the public, using a structured questionnaire; and
¥ . . 4. observation,

Each of these had its strengths and weaknesses,

b,ncumentary sources

First, documentary sources have been examined thoroughly. The principal
documentary sources used are the parliamentary speeches of the Minister of
Justice and parliamentary debates around relevant legislation, as recorded in
Hansard. A smaller number of documents written by assessors, magistrates
and the Magistrates’ Commission have also been used. Draft or proposed leg-
islation prompted a series of submissions (including from the Association of
Regional Magistrates of South Africa, the South African Institute of Race Rela-
tions, and provincial law societies). Chief Magistrate A, Jooste (Cape Town)
kindly allowed us access to the records of the Co-ordinating Committee.
- - We were unsuccessful, however, in obtaining from the Department of Jus-
tice any collated countrywide statistics on the use of assessors in cases in the
district and regional courts, or on expenditure on assessors. Courts are re-
quired to submit the former data monthly, and we understand that the latter
. must be submitted for accounting purposes. We suspect that this data has not
been collated by the Department of Justice. This presumably explains the ab.-
- sence of any such statistics from Department of Justice reports, We are puz-
.zled, however, as to why these statistics are not collated, since it would be an

 €asy enough task on a computer. We were able 10 collect some such data
rom individual courts.
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We also conducied a careful scrutiny of every case recorded in the Wyn-
berg Magistrates’ Court (WCp) in particular months in order to explore what
range of cases assessors were being used in, and whether there were any iden-
tifiable differences between the judgments and sentences in cases with and
without assessors. It turned out, however, that the use of assessors was so lim-
ited as to render the more ambitious goal unviable.

Magistrates in the Western and Northern Cape were kind enough to send
us documentation relating to the establishment of the lay assessor system in
their courts in 1994-95, This documentation covered the process of setting up
district assessors committees and selecting the first assessors.

Semi-structured interviews

Secondly, we conducted a series of semi-structured interviews with magis-
trates and lay assessors around the country. Interviews were conducted with
about sixty magistrates and well over two hundred assessors. The purpose of
these interviews was to collect data on the selection, use and experiences of
assessors in courts, This is data which is not easily collected through a struc-
tured questionnaire. In addition, we sought to get an understanding of the nu-
ances of magistrates and assessors’ experiences, as well as accounts of actual
cases and situations.

Survey using structured questionnalres

Thirdly, a structured questionnaire was administered to about fifty magis-
trates, two hundred assessors and seven hundred mernbers of the public
around the country. The purpose of the questionnaire was to collect quantifi-

able data on (1) knowledge and experiences of lay assessors among members 4

of the public and (2) the attitudes towards the court systern of magistrates, as-
sessors and the public, -

We had originally envisaged relying on a structured questionnaire, admin-
istered to samples of 200 lay assessors, 200 members of the public and 40 ¢

magistrates, prosecutors and lawyers. Qur experience during the piloting of
our questionnaire led us to change our plans. it became clear that the use of a

structured questionnaire alone would not be the most effective way of collect-
ing much of the information we sought. Magistrates’ and assessors often

wantedto give long and detailed — and fascinating — answers to our questions.

We therefore decided to use semi-structured and unstructuretd interviews with
magistrates and assessors in addition to a short, structured questionnaire, The |

short que:;tior"l.nairc was administered to samples of 200 lay assessors and
about 50 magistrates, as well as 700 members of the public.

Observation

Members of the research team also conducted very limited observation in
coutt. Two researchers spent several wecks in the Wynberg Magistrates’
Court, observing in courts where assessors were in use. Another researcher
was, Oon ane occasion, able to practice fully participant observation a;s atem-
porary lay assessor in Pretoria, Qur experiences led us to desist from this
!ﬂethfpd c?f research. Sitting in court proved to be a very time~canéumin activ-
ity, with little benefit because the researchers could not hear what was faid be-
tween magistrates and assessors (whether they were in court or when the

retired to the magistrate’s office to deliberate in private). In our single ex ‘eri)-l
ence of fully participant observation, it was not possible to identif whaﬁ f

fects arose from the researcher’s presence, ’ =

Research sites

Budgetary copsideratians ruled out the use of a representative, countr wide
sample. We simply did not have the funds available to condu’ct r95ea)r/ch in
more tl"l.an asmall number of sites around the country. We therefore selected a
purposive sample of research sites 50 as to provide (1) examples of different
types of location and (2) areas where assessors have been in use for a whil
and areas where they have been used rarely, e
" Qur sample of sites eventually included four of the country’s nine prov-
inces: the Western Cape, Northern Cape, Gauteng and Mpumalanga fF\,/lor
accurately, our research covered metropolitan Cape Town and Gaut&ér; de
urban areas of the Northern Cape and Mpumalanga. oo
Our survey of assessors covered 29 magisterial districts, and our survey of

- the public 13 magisterial districts (as set out in the following table), In addi-

tion, we conducted qualitative interviews only (i.e. without the structured

~ Questionnaire) with other assessors in these and other districts. Our research
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Public
Pi Pz

Lay assessors

102 3
182 2

o

Cape Town

Wynberg (inc. Athlone)
Mitchell's Plain
Gooadwood

Total

Woestern Cape:

—
Wt O

284 5

Bt
29

Kimberley
Warrenton
Britstown
Douglas
Jankempdorp
Hartswater
Beaufart West
Victoria West
Viyburg

Total

Morthern Cape:

1o 4

52 3
102 14

Preteria (inc. Mamelodi)
Johannesburg (inc. Protea & Or-
landeo)

Randburg (inc. Wynberg)
Benoni

Boksburg

Brakpan

Germiston

Kempton Park

Springs

Total

moldrvrtwmnn—wa{dw

Gauteng:

34 7

VI e = — n

188 24

Melspruit
Barberton
Graskop
Lydenburg
White River
Withank
Middelburg
Total 79 9

Mpumalanga:

— 0 0 W
—_ -

30
5
9
5
8
36

b —
W™

Total 203 675 42 .

Initially, we had a total of 722 structured interviews with members of

public. On examination we realised that 42 of our *members of the publich

were in fact policemen and women, employed by the South African Pol
Service (5APS), whilst another 5 were attorneys. The 42 police officers
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listed under the P2 column above, Only the 675 "genuine’ members of the

public are included in P1. In this report, only the P1 ca [ indi
: . : , tegor -
sion of the attitudes of the public. ’ Bory fusedin discus

i The sample: magistrates

Our sample of magistrates is far from random. In principle, we could have ob
tained a list of magistrates in the country, selectad a rando;n sample, and ther;
conc!ucted interviews with the selected individuals. In practice thfs was not
possible. Besides the logistical difficulties of traversing the cour;try we ;vere
In any case unable to obtain a compaosite list of magistrates at the ;:rutset
Our sample of magistrates was complied in two ways. First, and most .irn-
portantly, we interviewed a samplc of magistrates in each of thé courts where
we based our research, These courts were selected on a purposive basis, t
cover metropolitan and urban areas. Secondly, we interviewed magistr:;te; a(:
two wlorlclshops organised by the Law, Race and Gender Research Unit as part
of its judicial education programme. The magistrates attending these wgrk—
. shops were drawn from all over the old Transvaal province, includin ‘self-
* Boverning” and nominally ‘independent’ territories (or bantustans or Ecme-
lands.). The two methods together gave us a total of about 60 magistrates, in
cluding 47 who completed the structured questionnaire also. Th _
demographic profile of these 47 magistrates was as follows: S

Race White
Coloured
Indian

African

Male
Fermale

Age Under 20
20-29
30-39
40-4%
S50-59
60 or aver

Gender

cliZtnolsyg oo F e
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Magistrates

Cape Town
Wynberg (in¢luding Athlone)

Total

Kimberley
Douglas
Jankempdorp
Hartswater
Total

Woestern Cape:

Morthern Cape:

Gauteng: Pretoria (inchuding Mamelodi)

Johannesburg (including Protea and Orlando)
Randburg (including Wynberg)

Germiston

Roodepoort

Total

Mpumalanga: Melspruit
Barberton
Graskop
Lydenburg
White River
Witbank
Middelburg
Toual

Wil ~ = = 2 [ = — = tn o —

Elsewhere; Bolobedu
GaRankuwa
Giyani
Hlanganani
toseng
Klerksdorp
Lebowakgomo
Pietersburg
Thohoyandou
Toul

O = b = = e = o g — B RF  —

Y
~J

Total

In South Africa as a whole, in 1996, 65 per cent of magistrates were white, 31
per cent were African, two per cent were coloured, and two per cent were In-
dian (see Table 2.3). Our sample thus over-represents white magistrates some-
what. Most African magistrates, however, serve in districts in the former
bantustans, and have not used assessors extensively or at all. In the country as
awhole, 83 per cent of magistrates were men, with women comprising just 13

dom basis,

per cent of the total. Our sample therefore over-
represents men,

We have no information on magistrates country-
Compared to assessors, however, there are very few young magistrates (aged
un:der 30) and no old magistrates laged 60 or over) - presumably becau X f
retirmement policies (the age of assessors in our sample is given inYTabIe 55'12)0

Maui ) ! . "y
aglstr._ates In our sample were appointed as criminal court Magistrates
across a wide range of years, as we can see betlow:

represents wornen and under-

wide in terms of age.

When appoitited %
1970.79 20
1980-89 35
1990-93 33
1994-9¢ t3

Total 10t

The sample: ASSEESOrS

The pa"oblemslof_’ drawing up a sample of magistrates were minor in compari
son with the difficulties in getting a ‘representative” sample of assessors T}l:: r .
15 O composite list qf 455833075 10 use as a universe from which 1o dra;;v u: :
;:;rt?.'ple. tn any case, if you c_:ould drav_v up a stratified sample of assessors, one
€ most important criteria for stratifying the sample would be the form and
extent of the use of assessors (see Chapters 3, 4 and 5). In some courts thE:enre
are many assessors, each used rarely; in others, there are few, each used’often
Our interest in the experience of assessors leads us to an irl'nterest in the f )
:;I;l?ﬁgrg use'd often that is disproportionate to their numbers. In short, w: h?;
sy 'I;:.lent information prior to the research to define 3 universe or stratify a
In practice, our preliminary research led us to identify courts in which a
Sessors were selected and organised in a range of different ways. We select Z
courts in each category, Then we identified a number of counts on more ra‘:\-
o e althlough the selei_ctlon was Iimiteq by logistical considerations —
u at could be reached in one week of fieldwork by a team of research-
ers In each of the Northern Cape, Mpumalanga, and Gauteng, (Additional r
search was conducted in each region by individual research;ers ) -
Wg cannot be sure whether our final sample of over 200 assess‘ors is ‘repre
sentative’ of all of the assessors in the coy ntry as a whole, But our informafi'or;

|



leads us to believe that we have a reasonably typical range of experiences,
The profile of assessors in our sample was examined in Chapter 5.

Qur sample is far from representative in one obvious respect, We have in-
terviewed assessors in four provinces only — interviewing none in the Eastern
Cape, Free State, North West, KwaZulu-Natal and Northern Province. Two of
these are provinces where the assessor system was introduced very late, and
the others are provinces where, we suspect, the assessor system is far from
fully operational. Although our sample may be considered skewed, it cap-
tures the uneven usage of lay assessors nationally.

The sample: public |
We were faced with adilemma as to how to devise a sample of members of the
public. On the one hand, we wanted a reprsentative sample so asto be ableto ¥
compare their views with those of magistrates and lay assessors. On the other ¥
hand, we thought that a representative sample would give us very little infor-
mation about assessors in particular, as very few members of the public have
regular or even irregular contact with the courts, We therefore decided to use
a sample of members of the public in the vicinity of the courts, so as to ensure
that the people we interviewed had a reasonable chance of knowing some-
thing about assessors. Members of the public were interviewed at random in
and immediately outside of court buildings. The distribution of interviews by,
province and district was set out above. The racial and gender profile of the i

terviewees is set out below:

Profile of interviewed members of the public: Race/gender

Racial cotegory ‘Men Women Not given Total
African 194 139 1 335
Coloured 145 108 | 254
‘Indian 14 3 o 17
Whiga 3 23 o 56
Crher/not given | 9 4 v} 13
Total 395 277 3 675

200

Profile of interviewed mermbers of the public: Age

Age %
under 20 I
20-29 18
30-3% 36
40-49 1
50-59 4
€0 or over i
Total 10}

_Becau.se of the small number of Indian res
combined them with the coloured r
port ‘coloured” should be read as in

Compared 1o South Africa’s po
fepresents coloured people (especi
€an people (ESpECially), white peo

pondents in the survey we have

ally) and men, and
ple and women,

©spondents intd one category, In this re-
cluding “coloured’ and ‘Indian’
pulation as a wh

ole, our sample over-
under-represents Afri-

Profile of public sample, by province

catego: W, g ga
ry C,apc % , N. Cope % ’ Gauteng % Mpumalanga %
bl 8 42 * 85
70 50 7 H
28 ) & llf'

No formal schoaling >
Grade | to sud 5 ;
Std6s -9 o

© Marric 29
Post-school diploma #
Post-school degree g
Totai 100

Profile of ine
-m erviewed members of the public: Education
Highest formal education standard passed



The questionnaire

Different questionnaires were administered to magistrates, assessors and
members of the public, although all had many questions in common to allow
comparison, The questionnaires were piloted and revised prior to the survey.
Questionnaires for magistrates and assessors were available in English and Af-
rikaans. Magistrates and assessors completed the questionnaires themselves,
although some assessors required assistance from the researchers. Members
of the public were interviewed and the questionnaires completed by re-
searchers, We tried to use researchers in each area with appropriate language
proficiencies. The questionnaire for the public was translated into Zulu,
Xhosa, Siswati, Morth Sotho and Tswana, as well as English and Afrikaans.
Copies of the questionnaires are included in Appendix B.

APPENDIX B

Questionnaires used in research

Please note that the following questionnaires, ori
ha\lre been ?hghtly reformatted in order to fit into
legible; their contents are unchanged.

gir?ally on A4-sized paper,
this book while remaining

| I. Questionnaire for magistrates
ATTITUDES TO LAW AND JUSTICE

nATE;.........counT:.............QUEsmunmmano:!T

Tﬁkmfumhlsbol;g::;ducfndbymuwofcm Town, We are collecting the views of many
mdlfhmv participan fagal system. We would be very gratedul If you would heip us by filling in this
ourmnmyudﬂnnthmmhdwhmmmmfmbmuﬂunmnyww“ '

_ Name {optional):

Race: Coloured £ Atrican 0 indian 2 white (3 Other 1

When did you first become a criminal court magistrate? Month

i Whatwas your pravious jobwordoccupation? . . ...

Somtinwhich youwork s 3 magstrate? Dbt 1 Regioost O
Whsltanguages canyouspeak? L

i+ “Are you an active member of wyoitutlowngorgisatonsy
migious 0 spon OO poitical party (X community orcvic 1~ other ()



Do you use lay assassors In your own court;
Alithatima (1 Never (0 LN cases a month fenter rumber) (I days a month (enter number)

H you do use ly assessord, in which of the foliowing stages of legal proceadings do you usa tham?

- ramands and pleas ves 1 nNo
— bail hearings Yes 1 No O
— trals Yes 1 Noe OO
— trials-within-tials Yes 3 No (1
— sentencing ves O No OO
— secton 174 applcation Yes [ No D
— other ves T No (O

Did you ever haar anything or receive lﬂv documerntation conceming lay avsessors befors the change of
government in 19947 Yes

| Yes (pleasenamecowt). . . .. ... .. ..... [ na
[0 1 wars not working In a courtin 1982 - 3

Do officars of the court aver uss languages other than English or Afriksans in court?
veo D No D Hyss, Which IANGUAgEE? - - - - -t

How many lay assessors are competent in both English and Afrikaans?
al & most (I some LI none LI dontknow (I

PLEASE INDICATE YOUR AGREEMENT OR DISAGREEMENT WITH EACH OF THE
FOLLOWING STATEMENTS

1. Owverall the courts are dolng a good job.
agres strongly (1 agres L1 disagree (1 disagree strongly (L1 don't know (L1

3. His alright to break the law 3z long a3 you don't get caught.
agree strongly (L agree [ disagree [ disagree strongly (L dontknowl:l

4. The courts have not improved since 1994,
agree strongly ) agree ) disagree () disagree strongyy (L) don‘tkncmCI

10,

"

12,

13,

14.

5.

17.

18.

1.

The courts pay too much attention to the rights of the accused.
agree strongly [ agree (1 disagres () disagree stongly L1 dont know )

The police and prosecutors prepare cases for the court well,
agree strongly (L) agree [ disagres (1 disagree strongly 3 dont know

It is mare Impertant to ensure the protection of tha community than 1o protect
the rights of the Individual accused person.
agree stongly [ agree (0 disagree 1 disagree stongly L don't know (1

Tha justice system is generally too sasy on ¢criminaks.

agrea strongly () agree [ disagree [ disagree strongly (1 don't know 1

Most police officers are dishonest.
agree strongly L1 agree (L disagree [ disagree strongly ()

There would be less crime if our laws were stricter.
agree strongly (1 agree [ disagos (1 disagree strongly

don't know [

don't know L1

The community thinks that the courts are just.

agree stongly ) agree ] disagres [} disagree strongly (1 don't know ()

There should be a death penalty to help prevent crime.
agree strongly W agrea O disagree [} drsaagree strongly O

Living conditions in prisons am more harsh than they should be.
agree stmngly[:l agraa 0 disagree [ disagree strongly O

don't know [

don't know [

On the whok: the police are hostils and aggressive.

agree sirongly [ agree [ disagree £ disagree strongly 03 don't know T

Tha rate of crima has reached a kevel which requires drastic counber measures.
agree strongly C1  agree (1 disagrea [ disagree strongly O3 don't know (L

On the whola the Judicial system caters for the naads of the public.
agree sirongly a agres Q disagree L) disagres strongly O dontknow(d

Quarall the police are doing a good job.
agree strongly C agrea (3 disagree [ disagree strongly O don't know 0

Lay asseszors improva public parceptions of the couris.
agree strongly () agree L) disagree [0 disagree strongly 1 don't know

Lay assessors make it more likedy that the court will coma to the cormect declsion.
agree strongly 4 agrea a disagree ] disagree strongly X don't know O

With lay assese0rs the court understands the community batbar.
agree strongly L) agree Ld  disagres () disagree strongly [ don't know (1



6.
agree strongly ') agree ) disagreo L) disagree srongly [ don'tknow (D
! have just a few more questions.
28. Do magistrates understand the problems of ordinary peopla’
a3 mosll:l SOMe O noned  don'tknow
29. Do the courts give sentences which are too light?
alwaysl:l mostof hatime () sometimes (1 Naver C1  don't know
30. Do magistrates understand the community well’?
al most’d  some 1 noneCd  don't know
31. Do tha courts treat psopls fairly?
aiways [ mostof the tme '] sometimes [ Never(D  dontknow D
32, Ara magisirates kind-haarted?
ald mostld some LI noneld  don'tknow
33, Are court verdicts Just?

On the whole, lay assessors do a good job.

all} mostCl some O noned  dontknow D

2. Questionnaire for lay assessors
ATTITUDES TO LAW AND JUSTICE

DATE: . .. ...... COURT: ... ... .. .. .. QUESTIONNAIRENO: |LA :’

This resenrch is being conducted by the University of Ca, i VIEWs

s p Town. We are collecting the of
different parucrp_nnrs I the isgal system, We wouid be very grateful if you mmdn;flp us by ﬂmng";:’gis
form. Your identity will nof be reveaied when we use tha information that you give us.

(We need your rame to conirol the collection of information: it will be kept confidential )

Sax: Female D Malg D
Race: Colowred [ Atican ] ingian (] whie 1 ome [

Age: Under 20years (1 2029} 303000 404910 505900 809 (3 70 plus years (2
Highest formal sducational standard paszad;

No formal schooling (1 Grade 18105 swe.9 O wmatic [ Post-school dipiema (1
Pastschool degree [ Other (plsase describe): - - - - - .- ..o

Courtin which you work as a lay assessor: Regional (1 Distit [ Boty [

When did you start work as u lay asseszor? Month , ., . ..., . . Year

Are you an sctive membar of any of the following o
rganigations?
rigous O sport [ palitcal party (3 community or civic [ other [



Approximately how many days did you work a3 an assessorinthalastmenth?. .. . . . .. ... . .

Have you recaived any training for your work as an assessor? Yes &1 No [

If yes, ploage doscribe briefty (a) the lengthoftraining . . . .. . . . .. ... ..., ... ..., . ... ..
{thenatureoftrmining . . . . .. ... . ... . s

(chwhoprovided ;. . . .. . ... .. .. .. e

Do magistrates and lay assessors usually agres on whethar a parson 15 guilty o not guilty?
magistratas want ko convict mora olen than lay assessors [ they ane about tha zame )
lay assessors want (o convict more often than magistratas O don't keow (J

How do magistrates and lay assessors compare in terms of sentencing?
magistrates prefer heavier sentences than iay assessors. (1 thay are about the same [
lay assessors prefer heavier sentences than magistrates O dontknow [

How often have you corrected the court intarpreter's transtation of evidence?
naver 0 sometimes [ ofen 1 veryoften

Should magigtrates be compallad to uss lay asssssors in all cases excapt for vary minor cases {such as

minor traffic offences)?
Yes [:| No D Don't know D

PLEASE INDICATE YOUR AGREEMENT OR DISAGREEMENT WITH EACH OF THE
FOLLOWING STATEMENTS

1. Overall the courts are doing a good job,
agree strongly (L agree (0 disagree (1 disagree strongly [ domt know (1

3. Itis alright to braak the law 2% long as you don’t get caught.
agree strongly (L agree (1 disagres [ disagree strongly A dontknow (O

4, The courts have not improved since 1994,
agrea strongly (1 agree’)  disagree () disagree strongy O don't know [

6. The courts pay too much attention to tha rights of the accused.
agree strongly () agreel]  disagree (2 dlisagree strongly (L don't kriow (L

7. Tha polica and prasecutors prepare cases for the court wall,
agree strongly a agree Q disagree [ disagree strongly L don't know

It it more important to ensurs the protection of the community than to protact
the rights of the individual accused person,
agree strongly () agree (1 disagree (I disagres stiongly ) don't know (2

0. The justica systent is genarally too easy on criminalx.

agree strongly () agree () disagres (1 disagree strongly (2 don't know [
1. Most police officers are dishonest.

agree strongly (X agree L disagree [ disagree strongly 1 don'tknow O
12, There would be Jess crima H our laws were stricter, l

agree strongly Ld agree (1 disagres () disagree strongly L1 don't know ()
13, The community thinks that the courts are just.

agreestrongly (1 agree () disagres (1) disagree stongly 1 don't know ]
14.  Thera should be a death penalty to help pravent crime.

agree strongly ') agree [ disagree [ disagree strongy ) domt know
15.  Living conditions In prisons are more harsh than they should be.

agree strongly (1 agree [ disagree [ disagree strongly [ don't knew (L
17. Onthe whola the polica are hostile and aggressive.

agree strongly L1 agree (0 disagree () disagree strongly O don't know (D
18.  The rate of crime has reached a level which requires drastic counter MERSUres,

agree strongly (0 agree (d  disagree L) disagree strongly 0 don'tknow ()
19, On the whole the judiclal systam caters for the neods of the public.

agree strongly () agree (1 disagree () cisagree strongly (J  dorrt know (D
20. Overall the police are doing a good job.

agree strongly () agree (J disagree [ disagree strongly (3 don't know ()
23, Lay assessors Improve public perceptions of the courts,

agrae strongly [ agree (1 disagree T disagres strongly [ don't knew I
4. Lay aszessors make i more likaly that the court will coma to the correct dacision.

agree strongly () agree (3 disagres [0 disagroe strongy O dort know L)
25.  Whh lay assessors the court understands the community better.

agree strongly (1 agree (1 disagree [ disagree strongly () don't know [
26.  Onthe whole, lay aysessors do a good joh.

agree strongly [ agree [ disagres Tl disagres strongly (0 don't know (1
I have just & fow mora questions.



28.

.,

3z,

1.

Do magistrates understand the problems of ordinary people?

alld mostD s0me (W nunaD dun'tknowu

Do the courts give sentences which are too light?
always O mostofthe tme ] sometimes (3 Never 1 don't know

Do magistrates understand the community wall?

alld mostld  some A noneld  dortknow (D

Do the courts treat paople fairly?
always [ mostoithe ime[d  sometimes (1 Never (1 domt know ()

Ara magistratag kind-hearted?
all) mostld some [ roneld  don'tknow O

Ara court vardicts Just?
alld mostld some [ noneld  dontknow (Ol

3. Questionnaire for members of the public

ATTITUDES TO LAW AND JUSTICE

DATE: . ........ COURT: .......... + « . QUESTIONNAIRE NO: P

Many peaple think that the ¢courts shoukf be changed. Others think that courts work i
/ s well at th

msomf_rbl; b;::g conducted by the University of Cape Town, We are collecting the vkm'ufa: mn,;'::o;?f

25 possible. We would be viyy gratefil i you would us by answer, i

nat be revealed when we use the information that WZ?M us.y 1 Our uastions. Your kbentty wi

Sex: Fomale [ Male [
Race: Coloured L1 Afican 1 indian O white 0 Other

gge;umarzoD 20-2000 30-3000 40.400 0.5 s0-69(0 70 o more [

Highest formal educational standard passed: No formal schooling ) Grade 1 1o sid § L
std6-90F  Maticld  Postschooldipoma T Postschod dagree [J
Other (please describe)y (1 -« ..o

What ix your curent jobiworkioccupation? . . . . . .. | .
(Please include setf-employment if applicable) T e

What lanquages canyou speak? . . ... ... ... .. ..

Abatrt how oftan have you boe to court in the last & months? Only today ()
¥ Fewer than 5
§-10days(d  10-20days D More than 20 days (I s Sl

One of the recent changes in criminal courts is that members of the public whe i
1o hear cases with magistrates, They are called lay assessars . St Sometmos e e railed
oy as50m0mms it o . T in!:x. res Y 855 - Nowadays magistrates sometimes have one or two
Have you ever seen & lay assessorncourt? Yes [ NoD Dot know [

now
¥ yas. how oftan? Every time you attend court [ Sometmes [ Seidom L1 Only onge [

Has anyone cutsida the court ever tokd you about kay assessors? Yes T No ()
Wyes,who? .. .. .. . . ... .. ... . .



PLEASE INDICATE YOUR AGREEMENT OR DISAGREEMENT WITH EACH OF THE
FOLLOWING STATEMENTS

10.

1.

12,

13

14,

15,

.

18.

1.

Cvaerall the courts are doing a good job.
agrea strongly () agree (1 disagres [ disagres strongly L1 dont know [

It is alright to break the law a3 long as you don’t get caught.
agrea strongly L1 agres (] disagree [ disagrea strongiy 1 don't know [

The courts have not improved since 1994,
agree strongly L1 agree [ disagree [ disagree strongly L3 don't know ()

Tha courts pay too much attantion to tha rights of the accused.
agree strongly (| agree (W disagree 2 disagree strongly 1 dontknow ()

Tha polics and prosecutors prapara casas for tha count well,
agree strongly &l agree (1 disagree [ disagres strongly T don't know [

It Is more important to ensure the protection of the community than to protect
tha rights of the individual accused person,
agree strongly 3 agree [ disagree W disagree strongly (' don't know [

The justice system I generally too easy on criminals.
agree strongly | agree o disagree 8] disagree strongly [ dor't know L

Most police otficers are dishonest. ‘
agree strongly () agree [ disagres [ dissigree strongly [ domt know

There would be less crime if our laws ware stricter.
agree strongly [ agree [ disagree L) disagres strongly (1 domt know [

The community thinks that the couris ars just.
agree strongly (. agree () disagree (1 disagree strongly (1 don't know [

There shoukd be a death penalty to helg prevent crime.
agree strongly i1 agree [ disagres a disagrea strongly [ dontknow L

Living conditions in primﬂs are more harsh than they should ba.
agree strongly (1 agree Tl disagree (0 disagree strongly A don't know ()

On the whole the police are hostile and aggressive.
agree strongly [ agree L) disagree L) disagree strongly (1 don't know [

The rate of crima has reached a lsvel which requires drastic counter measures.
agree strongly L agree (1 disagres a disagree strongly [ dont know (L

* On tha whola the Judicial system caters for the needs of the public. -

agree strongly [ agree [ disagree (W disagree strongly [ don't know [

20,

23

,

25,

Overall the police are delng a good Job,
agree strongly D agree 0 disagree [ disagree strongly 2 don't know (o}

Lay assessors improve public perceptions of the courts,
agree strongly L agree (1 cisagres [ disagree strongly L don't know

Lay agsessors make it more llkely that the court will come to tha cormect decision,
agree stongly L agree /) disagre CJ disagree strongly [ don't know )

With fay assessors the court understands the community better.
agree strongly 1 agree ] disagres (J disagree strongly L1 don't know

On the whole, lay assessors do a good job,
agree stongly L1 agree 1 disagree [ disagree strongly [ don't know )

I have just a few more questions.

27.

8.

3.

32,

Did you know about lay 2ssessors befors answering thasa questions ?
ves d no(dl

De magistrates understand the problems of ording
Fy pacple?
Al mostCT some 1 nene D don't know LI

Da the ¢ourts give sentances which are top light?
aways X most of the time () sometimes (1 Never [ don't know (1

Do magistrates understand the community well?
ald raat L] some nene 1 don't know I

Do the courts treat peopls falry?
atways LJ mostorthe tme [ sometimes O Never T gont know ()

Are magistrates king-hearted?
alld mostld some 0 noned  dont know )

Ara court verdicts just?
Al mostd some O none 3 dont know )



APPENDIX ¢

Provisions relating to assessors in
the Magistrates’ Court Act and the
Criminal Procedure Act

Please note that the amended sections of these Acts are used here with the per-
mission of Jutas,

1. MAGISTRATES’ COURTS ACT 32 OF 1944

1.1 Provision relating to assessors in civil matters

Section 34 Assessors o ‘

In any action the court may, upon the apphcatlon_ of Elt'hEl‘ party, summon to
its assistance one or two persons of skill and experience in the matter to w_hlch
the action relates who may be willing to sit and act as assessors in an advisory

capacity.

1.2 Provisions relating to assessors in criminal
matters

Section 93ter Magistrate may be assisted by assessors . .
(1} The judicial officer presiding at any trial may, if he deems it expedient for
the administration of justice-

{a) before any evidence has been led: or

(b} in considering a community-based punishment in respect of any
person who has been convicted of any offence,

surmmon to his assistance any one or two persons who, in his opinion, may be

of assistance at the trial of the case or in the determination of a proper sen-

tence, as the case may be, to sit with him as assessor or assessors. I_’rowded

that if an accused is standing trial in the court of a regional division on a

charge of murder, whether together with other charges or accused or not, the
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judicial officer shall at that trial be assisted by two assessors unless such an ac.
cused requests that the trial be proceeded with without assessors, whereupon

the judicial officer may in his discretion SUMIMON one or two assessors to assist
him.

[Sub-s. (1) substituted by s. 10 (a) of Act 91 of 1977 and by s. 1 (a)of Act 118 of
1991.]

[NB: Sub-s. (1) has been amended by 5. 62 of the Magistrates’ Courts Amend.-
ment Act 120 of 1993, a provision which will be put into operation by procla-
mation,]

(2) @) In considering whether summaening assessors under subsection (1)
would be expedient for the administration of justice, the judicial of-
ficer shall take into account—

(i) the cultural and social environment from which the accused
originates;

(i) the educational background of the accused;

(i) the nature and the seriousness of the offence of which the ac-
cused stands accused or has been convicted;

liv) the extent or probable extent of the punishment to which the
accused will be exposed upon conviction, or is exposed, as
the case may be;

(v} any other matter or circumstance which he may deem to be
indicative of the desirability of summoni Ng an assessor of as-
SeS50rS,

and he may question the accused in relation to the matters referred to in this
paragraph.
(b) For the purposes of subsection (1) (b) a community-based punish-
ment means-
{i) correctional supervision as defined in section 1 of the Crimi-
nal Procedure Act, 1977 (Act 51 of 1977).

(i) a punishment contemplated in section 297 (1) (a) (i) {cc) of
the Criminal Procedure Act, 1977; or

(i) a punishment contemplated in section 297 (1) (b) or (4) of the
Criminal Procedure Act, 1977, and where the performance
of community service as referred to jn the said section 297 (1)
(a) (i) (cc), is a condition for the suspension.



[Sub-s. (2} amended by s. 2 (a) of Act 16 0f 1959, deleted by 5. 10 (b) of Act 91
of 1977 and inserted by 5. 1 (b) of Act 118 of 1991.]

(3} Before the trial or the imposition of punishment, as the case may be, the
said judicial officer shall administer an oath to the person or persons whom he
has so called to his assistance that he or they will give a true verdict or a con-
sidered opinion, as the case may be, according to the evidence upon the is-
sues o be tried or regarding the punishment, as the case may be, and
thereupon he or they shall be a member or members of the court subject to the
following provisions:

fa} any matter of law arising for decision at such trial, and any question
arising thereat as to whether a matter for decision is a matter of fact
or a matter of law, shall be decided by the presiding judicial officer
and no assessor shall have a voice in any such decision;

{b) the presiding judicial officer may adjourn the argument upon any
such matter or question as is mentioned in paragraph (a)and may sit
alone for the hearing of such argurnent and the decision of such
matter or question;

(c} whenever the said judicial officer shall give a decision in terms of
paragraph (a) he shall give his reasons for that decision;

(d) upon all matters of fact the decision or finding of the majority of the
members of the court shall be the decision or finding of the court,
except when only one assessor sits with the presiding judicial offi-
cer in which case the decision or finding of such judicial officer
shall be the decision or finding of the court if there is a difference of
opinion;

(e) itshall be incumbent on the court to give reasons for its decision or
finding on any matter made under paragraph (d);

(f) inthe event of a conviction the question of the punishment to be in-
flicted shall, except in a case contemplated in subsection (1) (b}, be
deemed, for the purposes of paragraph (a), to be a question of law.

{Para. (f) substituted by s. 1 (d) of Act 118 of 1991.]
[Sub-s. (3} amended by s. 1 (¢} of Act 118 of 1991.]

(4) If any such assessor is not a person employed in-a full-time capacity in the
service of the State he shall be entitled to such compensation as the Minister,
in consultation with the Minister of Finance, may determing in respect of ex-

penses incurred by him in connecti

: on with his attendan i i
respect of his services as assessor, e atthe trial, and in

(Sub-s. (4) substituted by s. 10 (c) of Act 91 of 1977

{5) J‘h‘.e provisiops of section 147 of the Criminal Procedure Act, 1977, shall
mutatis mutandis apply where an assessor referred to in this section dies or be-

[Sub-s, (5) added by s, 2 i
oo o1 Y 5.2 (b)oT Act 16 0f 1959 and substituted by s. 10 (d) of Act
[S. 93ter inserted by 5. 3 of Act 14 of 1954

2. CRIMINAL PROCEDURE ACT

Provisions relating to the use of
ASTES50 i
criminal trials in the High Courts e

Section 145 Trial in superi : - .
assessors uperior court by judge sitting with or without

M (a) Excep.t as provided in section 148, an accused arraigned before a
f;?;;ﬁr;ourt sha!l be tried by a judge of that court sitting with or
5€55 f isi
witho, ors in accordance with the provisions set out here-
h) Qn assessor for the purposes of this section means a person who, in
e opinion of the judge who presides at a trial, has experiencé in

the administration of justi ill i
. Justice or skill in any matter whi
considered at the trial Y ‘ch may be

(2) Where an attorney-

( _ general arraigns an accused before a superior court-
a) for trial and the accused pleads not guilty; or

(b) for sentence;or for trial and th
lence, e accused pleads guilty, and
not guilty is entered at the direction of the pres?ding judgu:l plea of

iz



and having regard to the circumstances of the case, the sentence of death may
be imposed, summon two assessors to his assistance.

|Sub-s. (2) amended by s. 2 of Act 107 of 1990.)

[MNB: Sub-s. (2) has been amended by s. 31 of the Criminal Law Amendment
Act 105 of 1997, a provision which will be put into operation by proclama-
tion.]

(3) No assessor shall hear any evidence unless he first takes an oath or, as the
case may be, makes an affirmation, administered by the presiding judge, that
he will, on the evidence placed before him, give a true verdict upon the issues
to be tried.

{4) An assessor who takes an oath or makes an affirmation under subsection
{3) shall be a member of the court: Provided that-

(a} subjecttothe provisions of paragraphs (b)and (c) of this proviso and
of section 217 (3) (b), the decision or finding of the majority of the
members of the court upon any question of fact or upon the ques-
tion referred to in the said paragraph (b)shall bethe decision or find-
ing of the court, except when the presiding judge sits with only one
assessor, in which case the decision or finding of the judge shall, in
the case of a difference of opinion, be the decision or finding of the
court.

(b} if the presiding judge is of the opinion that it would be in the inter-
ests of the administration of justice that the assessor or the assessors
assisting him do not take part in any decision upon the question
whether evidence of any confession or other statement made by an
accused is admissible as evidence against him, the judge alone shall
decide upon such question, and he may for this purpose sitalone;

(c) the presiding judge alone shall decide upon any other question of
Jaw or upon any question whether any matter constitutes a question
of law or a question of fact, and he may for this purpose sit alone.

[Sub-s. (4) substituted by s. 4 of Act 64 of 1982,]
(5) If an assessor is not in the full-time employment of the State, he shall be en-

titled to such compensation as the Minister, in consultation with the Minister

of Finance, may determine in respect of expenses incurred by him in connec-
tion with his attendance atthe trial, and in respect of his services as assessor,

[
(=]

Se'crmn 146 _ l«t.easans for decision by superior court in criminal trial
A judge presiding at a criminal trial in a superior court shall-

{a) Zlvhere he decides any question of law, including any question un-

t er paragraph (¢) of the proviso to section 145 (4) whether any mat-
€r constitutes a question of law or a question i
reasons for his decision; ’ of fact, give the

{b) ;vhgtljer he sits with or without assessors, give the reasons for the

ecision or finding of the court upon any question of fact;

{c) the.re he sits with assessors, give the reasons for the decision or

inding o_nf the court upon the question referred to in paragraph (b) of
the proviso to section 145 {4);

{d) where he sits vyith assessors and there is a difference of opinion
upon any question of fact or upon the question referred to in para-
gra’?h tb) of 'the‘prowso to section 145 (4), give the reasons for the
chus,;on c;rh ﬁndmgdof the member of the court who is in the minarity

 where the presiding judge sits with
or wher g judg only one assessor, of such an

[S. 146 substituted by s. 5 of Act 64 of 1982.]

Section 147 Death or incapacity of assessor
t(1) If an assessor dies or, inthe opinion of the presiding judge, becomes unable
0 act as assessor at any time during a trial, the presiding judge may direct
(@) that the trial proceed before th ini -
€ rema
o rial IMing member or members of
(b) thatthe trial start de novo, and for that purpose summonr an assessor

in the place of the assess i
or who has died or has beco
act as assessor. e unable to

(2) Where the presiding judge act i
oo e presid 8 Judge acts under subsection (1) (b), the plea already



APPENDIX D

Magistrates’ Courts Amendment Bill
(B33-98)

General explanatory note: . B
Words in bold type in square brackets indicate omissions from existing enact-

ments, ' ' o
Words underlined with a solid line indicate insertions in existing enactrments,

BILL

To amend the Magistrates’ Courts Act, 1944, so as to. further regulate the
summoning of assessors in civil and criminal pro_ceadmgs; to further regu-
late the procedure in the event of death, incapacity or al‘men?e of an asses-
sor; to empower the Minister of Justice to make ‘regulatmns in connection
with matters pertaining to assessors; and to provide for matters connected

therewith.

Be itenacted by the Parliament of the Republic of South Africa, as follows:—

Amendment of section 34 of Act 32 of 1944
1. The following section is hereby substituted for section 34 of the Magistrates’
Courts Act, 1944 (hereinafter referred to as the principal Act):

Assessors

34. In any action the court may, upon the application of eith?r party,
summon to its assistance one or two persons [of skill and experience in
the matter to which the action relates] who may be willing to sit and act
as assessors in an advisory capacity.”’.

Amendment of section 93 ter of Act 32 of 1944, as substituted by section 10
(a) of Act 91 of 1977 and amended by section 1(a) of Act 118 of 1991

2, Section 93ter of the principal Act is hereby amended— _ '
{a) by the substitution for subsection (1) of the following subsection:
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“(1) (@) The judicial officer presiding at any proceedings may, subject to
paragraph (b), if he or she considers it expedient for the administration
of justice, summon to his or her assistance one or two persons who, in
his or her oginion, may be of assistance at a hearing of a matter or deter-
mination of a sentence, to sit with him or her as AS5ESS0r Or a5Sess0rs;

{b) The presiding judicial officer shall be assisted by two assessors at a

hearing of a person who is charged with an offence in respect of
which—

() the infliction of bodily harm on another person constitutes an ele-
ment,_unless the prosecutor informs the court that, in his or her
opinion, the offence is not of such a nature that the accused person
would, upon conviction, be liable to imprisonment without the op-
tion of a fine; or

(i) the prosecutor informs the court that, in his or her opinion, the of-
fence concerned is of such prevalence in the jurisdiction of the
court or of such a serious nature that the accysed person would,

upon conviction, be liable to imprisonment without the option of a
fine,"

(b) by the deletion of paragraph (bj of subsection (2):
{c) by the substitution for subsection (3) of the following subsection:

“(3) Before the [trial] hearing of a matter or the imposition of punish-
ment, [as the case may be), the [said] presiding judicial officer shall ad-
minister an oath or affimation to the [person or persons whom he has
called to his assistance] assessor or assessors 1o the effect that the asses-
01 or assessors [that he or she or they] will give a true verdict, or a con-
sidered opinion [as the case may be] according to the evidence
tendered in the proceedings [upon the issues to be tried] or regarding
the punishment, [as the case may be] and thereupon [he or they) such
an assessor or assessors [shall be] becomes or become a member or
mermbers of the court subject to the following provisions:

(@) any matter of law arising for decision at.such [trial] proceedings,
and any question arising thereat as to whether a matter for decision
is 2 matter of fact or a matter of law, shai! be decided by the presid-
ing judicial officer and no assessor shall have a'[voice] say in any
such decision; ' I




(b) the presiding judicial officer may adjourn the [argument upon] pro-
ceedings regarding any [such] matter or question [as is mentioned)
referred to in subparagraph (a) and may sit alone for the hearing of
such [argument] proceedings and the decision of such matter or
question;

(c) whenever the [said] presiding judicial officer [shall give] delivers a
decision in terms of paragraph (a} he or she shall give his or her rea-
sons for that decision;

{cd) upon all matters of fact the decision or finding of the majority of the
members of the court shall be the decision or finding of the court,
except when only one assessor sits with the presiding judicial offi-
cer in which case the decision or finding of such presiding judicial
officer shall be the decision or finding of the court if there is a differ-
ence of opinion;

(e) it shall be incumbent on the court to give reasons for its decision or
finding on any matter made under paragraph (d);

) [in the event of a conviction the question of the punishment to be
inflicted shall, except in a case contemplated in subsection (1)(b)
be deemed, for the purposes of paragraph (a), to be a question of
law] an assessor shall,_in determining an appropriate sentence, ag-
sist the presiding judicial officer in an advisory capacity only.”’;

(d) by the repeal of subsection (4); and

(e} by the substitution for subsection (5) of the following subsection:

“(5) If an assessor dies or in the opinjon of the presiding judicial officer
becomes unable to act ag an assessor or is absent at any stage before the
completion of the proceedings concerned, the presiding judicial officer
may, after due consideration of the arguments put forward by the ac-
cused person and the prosecutor and the interest of justice direct that—

(a) the proceedings continue before the remaining member or mem-
bers of the court; or

(b) the proceedings start afresh.”,

Insertion of section 93quat in Act 32 of 1944
3. The following section is hereby inserted into the principal Act:

4. This Act is called the Ma
take effect on a date fixed

“Regulations pertaining to assessors

93quat. The Minist_er may, in respect of assessors referred to in section
93ter make repulations regarding—

{a) a code of conduct for such assessors, and mechanisms for the en-
forcement of such code of canduct:

{b} the payment of allowances t
the Minister of Finance;

{c) an gther matter which the Minister deems expedient to prescribe
in order to regulate the service of ASSLLS0rS in courts.”’

0 such assessors in consultation with

Short title

gistrates’ Cn_::urts Amendment Act, 1998, and shall
by the President by proclamation in the Cazette.,
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NOTES

. This is not to say that judicial systems can stand apart from the destruction of de-
macracy. As the experience of Germany in the 1930s shows very clearly, the
courts can adjust to and even abet the downfall of democraey.

- As juries were phased out in the course of the twentieth century, so more use was

made of ‘expert’ assessors. The use of expert assessors was compulsory in murder

cases where thore was sorme prospect of capital punishment; in other cases it was
at the discretion of the judge. Although an assessor need not bave legal ‘expe-
rlise”, in practice very few assessors were used who did not have legal qualifica-
tions. Smit and Isakow found, in their study of the Cape Provincial Division of lhe

Supreme Courtin 1984, that all of the assessors used had legal backgrounds (Smit

and lsakow, 1985: 222),

. The Justices of the Peace and Cormmissioners of Oaths Act (Act 16 of 1963), as

amended.

. The Magistrates’ Courts Act was amended by the Magistrates’ Courts Amendment

Act (Act 118 of 1991},

. See, for example, the comments of Fssa Moosa at the conference on assessors

held in Seapoint, Cape Town in April 1995, and discussed in Chapter 3.

- In addition, black people were appointed to the Constitutional Court - including
lsmail Mahomed as the court’s Deputy-President. In 1996, Mahomed was ap-
pointed as Chief Justice, On being appointed, Mahomed remarked that restoring
the legitimacy of the law was the most important challenge facing lawyers (Cape
Times, 24 Oct 1996).

. ‘Discussion Document for Community Courts Prepared By Assessors Co-
Qrdinating Committeg’,

- Itshould be noted that we are not suggesting that lay participation always ensures
that the decisions made by courts are just or even good for democracy. The exarm-
ples of the Parisian revolutionary tribunals in the 1790s and the Nazi volks-
gerichthof in Germany provide evidence that popular participation ¢an go hand
in hand with appalling decisions, The experiences of ‘people’s courts’ in South
Africa are, however, dgecidedly more ambiguous (see Seekings, 1991).

. This was the case in at least one magistrates’ court in the Eastern Transvaal (Mpu-
malanga),

. Proclamation R14, Government Gazette 13 802, 28 Feb 1992, cited in Kahn,
1993: 325. -

. Assessors were apparently the subject of Justice Circular (or omsendbrief 50 of

1991 (dated 8 Mav 1991), 30f 1992, 6 of 1992 and 19 of 1 992. Magistrates in the
Eastern Transvaal received an ‘official minute’ from the Chief Magistrate in Preto-

12,
13,
14,

15.
16,
i7.
18,
19,

20,

21,

22,

23.
24,
25,

26,
27,
28,
29.

30,
31.

32,

(rga, I;EF:tmed'y dated 2F 1 chuv 1991. (Information from Magistrates Liebenberg
arberton, interview, February 1997) and Swar (Cape T intervi
1996 and 21 October 1'3:97).ry e ot interviews. 1 July

Interview with A Jooste, Cape Town, June 1996,
Imterview with H A F Swart, Cape Town, June 1996,

See, for example, the comments of Pretoria magistrate Venter at the conference
on lay assessors, Cape Town, 1 April 1995, as recorded in the unpublished tran-
script of conference proceedings.

Interview with H Moldenhauer, Nelspruit, June 1996

Interview with Chief Magistrate Pruis, Pretoria Morth, Sept 1996.

The Johannesburg list was reported on in the Sunday Times, 20 Feb 1992,
Hansard, Questions & Replies, Thursday 11 May 1995, cal. 319-321.

Tolal nurnber of cases from Department of Justice, Annual R
5 stice, eport 1993/94 (RP

T18/1995). The data excludes ali bantustan courts; we assume that Minister
Ormar’s data does likewise,

National Association of Democratic Lawyers, ‘Memorandum to the Minister of
Justice on Community Participation in Judicial Services’, dated 27 july 1994,
signed Pius Langa {National Director, NADEL — and later a Constitutional Court
judge). The main ideas in this were aired previously in the latter part of a discus-
sion document for a NADEL warkshop on the transformation of judicial services,
In addition, a former court interpreter, Temba Moshe, initially assisted the Com-
mittee; but he left to continue his career a5 a prosecutor (Jooste, interview:
Moosa, ‘Lay assessors’, p. 16). : '
“Report from Assessors: Cape Town Magistrates Court’, t

3 « typed, undated (but earl

:\Iove-mber 19942), unsigned; hand-written memo by 5. Conrad, dated 24 Oct);’
Report from Asse;sors’, dated 2 Dec 1994, signed K. Desai: ‘Interim report from
assessor K. Desai’, hand-written and undated; letter, Z. Shaboudien to Co-
ordinating Committee, 6 March 1995,

Letter, Z. Shaboudien to Co-ordinating Committee, 6 March 1995,

Interview, Swart,

Venter, at April 1995 CT conference; interview, Ms van der W. It, Pretori
September 1996. 1 Pretoria Rorth,

Moldenhauer interview, June 1996.

Capitals in ariginal; punctuation amended.

Letter, Moosa to Minister Cmar, 19 Jan 1995,

Letter, Co-ordinating Committee to provincial premiers, undated (Jan/Feb?),
“Memo: Lay Assessors’, unsigned, undated.

The plenary sessions of the conference, held at Arthur’s Seat H i

i J ) otel, Seapaint (1
April 1995}, were transcribed. There does not appear to be any record of'::liscu&
sions in the small-group session.

Transcript of proceedings, p. 3, transtated from Afrikaans,
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33,
34,

35.
36.
37.

38.

39.
40.
41.
42,

43,

44,

46,

Ibid. (original in English).

tbid. , pp. 4-7. Daniels’ comments echoed the view of a German legal scholar at
the first legal forum, two rmorniths before, In the course of describing the use of lay
agsessors in Germany, he had suggested that lay assessors were especially appro-
priate in S5outh Africa given its *divided society’ and the need to exercise “effective
contral over the professional judges and rmagistrates’ (Norton, 1994: 45},

tbid., p. 7.

lhid,, p. 37,

The key individuals included Chief Magistrates Pruis (Pretoria Morth, responsible
for Mpumalanga), Ecksieen (Johannesburg, responsible for Gauteng), Steyn
{Bloernfontein, responsible for the Free State), Bester (Pretoria, responsible for
Northern Province) and Dicks (Pietermaritzburg, responsible for KwaZulu-Matal)
— besides Jooste {Cape Town) and Van Reenen (Wynberg), as we have already
seen,

Interview, Jooste; letter, Co-ordinating Committee to Free State Premier’s office,
22 Aug 1995, )
Department of Justice, The First 1000 Days, p. 29.

*Cabinet backs assessors bill’, Cape Times, 22 Jan 1998.

Submission by South African Institute of Race Relations, p. 7.

The paper refers to two cases: Mokonto 1971 {2) SA 319 (A) and Mojapelo 1991
(1) SACR 257 (T),

Circular from Magistrates’ Commission (27 Dec 1996), reporting on a meeting
held on 9 Dec 1996, p. 2.

This view gives rise Lo cutious positions among some supposed champions of lib-
eralism. The South African Institute of Race Relations, for example, expresses
strong opposition to lay participation in its subrmission to the Parliamentary Port-
folio Committee on Justice on the 1998 Magistrates’ Courts Amendrment Bill. Yet

citizen participation in the courts was a central feature of the liberal tradition in
Britain,

. Regulation by the Minister of Justice through making regulations need not in-

fringe the principle of separation of powers or interfere with the independence of
the courts. First, it is uncontroversial in South Africa at least that both Parliamern
and the executive should have a role in the administration of the judiciary and
that its independence and institutional separateness is mainly concemed with
the conditions in which decisions are made. Second, the notions of separation of
powers and accountable government do not demand that judicial officers are in
control of who may become a judicial officer. Instead, the judicial Service Com-
mission is a mechanism for the selection of judges which incorporates legal pro-
fessionals and political appointees, The Magistrates’ Commission does the same
for the selection of magistrates. What is required if the new commitment to an in-
dependent magistracy is o be retained is that the executive should not hand-pick
assessors.

See Lord Devlin, Trial by jury, p. 61. -

47. Estimate of Expenditure to be Defra
the Financial Year ending 31 Marc

ed from the National Revenue Fund du
1993 (RP 2/1998),

P
e
—~

ring
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