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ABSTRACT

The study addresses the controversy surrounding thereaséad validity of the lex
mercatoria as an autonomous legal system. The owedjalitive of the study is to
evaluate whether the lex mercatoria has attained ahgssdf an autonomous system of
law. Traces of the law merchant derive from thdyesges, a time when merchants
began to traverse the world in search for new markéts created a need to govern
their businesses and conduct to avoid the interferentenfaffairs by sovereign
authorities. The rules formulated by the merchantewedified into the laws of states
giving rise to the oblivion of the law merchant. Theas hrisen over time a debate on

the existence of a new lex mercatoria.

The study evaluates the existence and viability of teler mercatoria by
answering the following pertinent research questions: ateathe sources of the new lex
mercatoria; are the criticisms levelled against tRerlercatoria viable; has the lex
mercatoria attained the status of an autonomous legf@syand if not, what are the
reasons behind its rejection? This study is limited tonat@nal commercial arbitration
since it is through arbitration that the applicabilityief mercatoria as substantive law
has been made possible. Recognition of state-less aw@dapdernization of
arbitration laws by African states, recognition by Eweopean Union of the possibility of
application of general principles of law reflect trenolsdrds the acceptance of the

autonomous nature of lex mercatoria.
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CHAPTER ONE
1 INTRODUCTION
1.1 Introduction
The existence of a non-national law commonly knowieaasmercatoria’ has created
much controversy since the Roman times. Questioiits eristence stem from its
historical background in the Roman times, the codificatibthe customs and principles
of the law merchant into traditional legal regimesmiaological difference, questions of
the feasibility of the law merchant to govern cocisaas concise law that meets the
tenets of sources of law, preference of state law lexamercatoria and the fact that there

is little that is known by legal practitioners of thasv.

Criticism of lex mercatoria is attributed to the uindgness of legal practitioners
to embrace a law that they are not familiar withadidlition those who are familiar with
the general principles of international law or thedeercatoria have been trained based
on specific schools of thought. Given the benefitseharactitioners have gained from
the application of these laws, it is difficult fdreim to allow a non-national law to control
their affairs’ A number of scholars and institutions have collateccipies that are of a
lex mercatoria natufeThese emerging principles have been accepted, applied by
arbitrators and recognised by courts through enforcemenbitfhawards thereby
strengthening the contention that lex mercatoria is regarded as a viable source of

law.

1.2  Background of the Study
The tale of the merchants is best told by Sir RichardmAtkhis foreword to Wyndham

Bewes’ bookThe Romance of the Law Merchant;

! Howarth Richard J‘ex Mercatoria Can General Principles of Law Govern Internationah@ercial
Contracts? (2004) Vol. 10anterbury L Red6 at 46 (hereinafter referred to as Howarth Richard J).
2 UNIDROIT Principles of International Commercial Cartts 2004, List of principles collated by the
Center for Transnational Law atvw.tldb.net Lord Mustill’s list of principles in M, Mustill ‘The Hw
Lex Mercatoria: The First Twenty-Five Yea(d988) Vol. 4 No. Arbitration Internationa) 86.



“They whose lawful occasions bring them into the commeoaaltts of this country are
not usually associated with romance; whereby they are @sslgpared much publicity.
But the practitioners in such courts are accustomed todbsedventure and hairbreadth
escapes that might provide the material for bales ofeststiould any visitor from the
world of literature stray thereto. There are taled tolthe admiralty court almost daily of
perils by sea, endurance, sacrifice, courage, resouroardaiers...

It is, perhaps fortunate that the law-makers of fordagss took little interest in rules of
commerce, provided that the results were such thatersstoe that the sovereign lord
has sufficient whereof to take toll. As a result, tradaade their own rules and
administered them summarily at their own courts, wWithtacit or express approval of
the sovereign. Such rules have in course of ages crydtaltelaw; in many cases

recorded in statutory code.>.”

The existence of lex mercatoria can be traced badiettate thirteenth century in
England in the law book Fleta which book “explainswiné of debt and describes in
detail the rigid distribution of the burden of proof betvwehe plaintiff and the
defendant™ The book outlines that exceptions were made in favoores€éhants by
royal grace to allow them to bring proof in accordandd wie law of merchants’.
Baron Gesa in his artidl@otes that it evolved in the eleventh and the tiveiéntury and
grew from the Italian cities to France, Spain, England the rest of Europe. In the
middle ages merchants had devised business practices atadaggfeir own conduct.
They began transacting across national boundaries aretoaith them their custonis.
It is noteworthy that the merchants referred to wersmfEurope. The customs of the
merchants were codified and localized in various towosral the world. The codes

were used as a way of promoting trade by freeing merciramshe strict legal rules by

% Goode, RoyCommercial Law in the Next Millennium: The Hamlyn LecturesymNinth Serie$1998)
The Hamlyn Trust, Sweet & Maxwell, London at 1.
* Albrecht Cordes ‘The Search for a Medieval Lex Mengat@003Oxford University Comparative law
Forumtext after note 17 (hereinafter referred to as A. Cdrdes
5 e

ibid.
® Baron, Gesa, ‘Do the UNIDROIT Principles of Intational Commercial Contracts Form a New Lex
Mercatoria?’ (1999) Vol. 15 No. Zrbitration Internationall15 at 116. Available also at
www.cisg.law.pace.edu/cisg/biblio/baron.htfAlccessed on 7th May 2007) (hereinafter referred to Baron,
Gesa).
" Trakman Leon, Hhe Law Merchant: Evolution of Commercial Lg#983) Fred B. Rothman & Co.
Colorado 80127, United States of America at 8 (hereinadferred to Trakmamhe Law Merchant
8 .

Ibid.




requiring a ‘just price and good faithThe customs influenced the laws of the day,
statutes were modelled along the transactions of tihehanets, and judges serving in the
merchant courts were selected from persons in the dfstie merchant®’

Resolution of disputes was characterized by speedy, tn@lstrict compliance
with the procedure and amiable compromises. Where howlexe was doubt as to what
should determine the intentions of the parties foaims¢ or penalties to be paid the
merchants referred to the law of the [End@he customs of different fairs could not
logically govern the transactions of the merchantesscnational boundarié$Different
merchant courts used differing principles of merchant'fa¥ihe lack of consistency of
the use of these customs created a rift which causeddiehant law to be challenged.
Albrecht Cordes concludes that lex mercatoria was linkedréyal privilege. He further
notes that lex mercatoria in the thirteenth centuag based on a set of rules which only
dealt with the procedure of resolving disputes between rapetsh

These are some of the reasons that have led toiticesm of origin of lex
mercatoria as an autonomous set of rules to governactsitin support of the lex
mercatoria Trakman in his boBlnotes that the principle of good faith was applied @ th
Roman times by merchants in their transactions,ripte that has been embodied at
present in international trade law. Bills of excharmemissory notes and letters of
credit were an invention of the merchants. These dowctsage distinct features of the
law merchant that are today legally binding documentsginarn the transactions of
traders. This rebuts the idea that the law merchastbasically a set of rules used to

decide disputes between merchants.

The medieval law merchant was however diluted in tr@us laws for instance

the Bills of exchange were made part of English lalais Thade the law merchant

% Ibid.

10bid. at 18.

1 bid

12 1bid at 17.

13 1bid at 20.

4 Trakman,The Law Merchannote 7) at 7.



obsolete. In the 7century Gerard Malynes published a book by the rizewe

Mercatoria or the Ancient Law-Merchaft The book revolved around the issue whether
disputes between merchants fall in the ambit of the Emglbmmon law courts. Albrecht
Cordes in his article notes Malynes was of the viewttie merchants were happy with
the admiralty courts, however these courts were &eba too close to the king. As a
consequence of a ‘struggle for power between the StuattBarliament’ the jurisdiction
of the admiralty courts was reduced and the competerite @ommon law courts was
extended?®

Merchants were faced with the problem of having to convine€Common law
judges that lex mercatoria was a substantive lawwthatpart of English law and not
Common law, which law governed the obligations of tradecsit should be applied
when deciding disputes between merchadh#sbrecht Cordes notes further that
according to Malynes this was not to be accepted by the Gartaw judges. Despite the
fact that the king Henry VIII as we are informi&éavoured the admiralty courts, it is still
evident that there was an acceptance that the custaims oferchants formed part of the
law and were it not for the power struggle that dilutedrimortance of these customs,
lex mercatoria was indeed a law that coordinated intemsdticade effectively. It is
evident that the same power struggle is what is dilutiagrtiportance of the modern day
lex mercatoria, states do not want to be governed layiemmomous law that has not been
formulated through the system of government and additjolegjal practitioners are not
willing to embrace a rule of law that they are notduseand know little about.

The existence of a modern lex mercatoria has gainesgecence through the work
of several scholars who have been ‘inspired’ to vwateous articles and also attempted
to codify the law mercharf.Berger K B® has noted the following writers as the

15 A. Cordes (note 4) text after note 23.

1% bid.

' ibid

' ibid

19 Kurkela Matti S & Hannes Snellmabpe process in International Commercial Arbitrati(2005)
Oceana Publications, INC, Daobbs Ferry, New York at 4.

2 Berger Klaus Petef,he Creeping Codification of the Lex Mercatofi®99) Kluwer Law International,
The Hague/London/Boston at 1-2 (hereinafter referred Beager K FCreeping Codification



initiators of the notion ‘the modern lex mercatori@ragistas, Goldstajn, Schmitthoff,
Goldman, Kahn and Fouchard. Additionally he has througiCtwre for Transnational
Law, University of Cologne, Germany which carried outualyg on the recognition and
the use of lex mercatoria by legal practitioners andniegsimen in international trade
written several articles on transnational commétaia.”* The Centre has a database that
has a collection of various principles that form pediransnational commercial law that
is updated regularly. Berger K P has published several boakaramational

commercial law one of which is the Bodke Creeping Codification of the Lex
Mercatoriawhich is a study that tries to provide an open-endedfligtinciples and

rules that constitute the lex mercatoffa.

The international community has not been left beltimel International Institute
for the Unification of Private Law has drafted the IIROIT principles whose purpose
as per its preamble is that they are a set of rulastirmational commercial contracts,
which can be used as a model law in those countriesen@as are unsophisticated,
used to supplement domestic law where there is a gap mational law. These
principles have been applied as a choice of law by atbis where they have been
expressly chosen by the parties to a contract by refer® principles embodied in them
or where the intentions of the parties to be goverthége principles can be inferred.

courts have enforced awards made when the said prinbigesbeen applied.

The International Convention on the Sale of Goods contyrknown as CISG is
similarly referred as constituting sources of lex menga. It is a harmonization of
numerous principles that are applicable in internatitnaale. It has been ratified by
countries carrying out 70% of the world trade. It providesvadirable foundation from
which lex mercatoria can be worked¥n.

L See the Centre for Transnational Law Websitev.central-koeln.d@nd also the Transnational Law
Digesthttp://www.tldb.de (Accessed on"5July 2007).

22 Berger K PCreeping Codificatiorfnote 20) see the preface of the book.

Z Rivkin, D W ‘Enforceability of Arbitral Awards Based darex Mercatoria’ (1993) Vol. 9 No. 1
Arbitration International67 at 74 (hereinafter referred to as Rivkin, D W)

4 Frischkorn, Michael ‘Definitions of the Lex Mercatosad the Effects of the Codifications of the Lex
Mercatoria’s Flexibility' (2005) ZEur. J. L. Reforn331 at 335 (hereinafter referred to as Frischkorn,
Michael).




The introduction of the study sums up the evolution ofeékenercatoria in the
medieval ages. This history has to some extent shapexl/tiution of what has come to
be known as the new lex mercatoria. Albrecht Cordéssnaowever that the modern lex
mercatoria is quite different to the middle ages lawchment that was termed as a law
that grants advantages and privileges to merciaagopposed to the modern lex
mercatoria that is seen as a system of substansigte law. This was the position of the

law merchant as per the English law, that is, thatgrg of privileges to merchants.

There is however a recollection of other practicedifferent parts of Europe that
were not dogged by the criticism that the law merchanefited a few privileged
merchants. However as noted aforementioned author idvibeudlifficult to carry out an
investigation on the various practices as they areesedttustoms that evolved from
practices of various fields of law, such as shipping laansfer of payments and many
more?® He argues that the history of lex mercatoria shoatcadversely affect the
existence of a new lex mercatoria as it has far ragdhenefits to international trade law

and commerce.

1.3  Statement of the problem

There is still controversy as to the nature of theleno lex mercatoria, it is seen as a
codification of principles of international law thdd not have a binding effect and
therefore cannot govern the obligations of a conttag evident that international
traders have increasingly applied the principles ofalhvemerchant to govern their
contracts and where disputes have arisen they haledgéem through commercial
arbitration where their choice of law, that is, legrcatoria has been upheld. It is
noteworthy that commercial arbitration has evolvethasnost favourable form of
dispute resolution. Most international contracts ressene of their clauses a dispute
resolution clause requiring parties to submit their dispoteshitration for final
determination of the disputes.

% A, Cordes (note 4) text after note 26.
% A, Cordes (note 4) text after note 39.



Thanks to the New York Conventi@rwhich provides for the enforcement of
foreign awards, local courts have enforced awards detivererbitral tribunals.
Additionally the UNICTRAL has adopted a model arbitratiaw’® intended to ensure
minimal or no court intervention in arbitration. Mastates in the world have adopted the
said law; this has ensured that the intention of thegsantho determine various aspects
of the arbitration are upheld thus making arbitration adaable solution to
businessmen. Moreover arbitration is favoured overat@l courts in international trade
due to its neutral effect since most international rade not wish to be subjected to the
other party’s law. It has been common practice thdtgsato arbitration have chosen that
when deciding the dispute that the contract be governaddipational principles, these
being principles of lex mercatoria. In most cases g&tiave either expressly referred to
certain principles that fall in the reign of lex ro&toria, or referred to international
principles which give the same result or the intextiof the parties have be inferred to
indicate that they wish their contract to be govdrbg lex mercatoria.

The focus of the study is on the applicability of lex ca¢oria as a substantive
law in commercial arbitration. Coupled with the succesdarbitration and the
increasing use of arbitration as the preferred disputéutesotool, the study notes that
lex mercatoria has been applied to contracts which rethareettlement of disputes
arising out of those contracts to be through arbitrafitverefore it should be recognized
as an autonomous law and as a source of law in ini@naatrade law to govern the
obligations of parties to a contract. Several codegandiples have been collated that
provide a concise set of rules that form part of lexcaw®ria, for instance, the
UNDROIT principles, the CISG, the Principles of Eurapé&ontract Law.

27 Convention on the Recognition and Enforcement of BorArbitral Awards, Done at New York, on"10
June 1958 see atww.uncitral.org/uncitral/en/uncitral _texts/arbitratitlY Convention.htm{Accessed on
10th June 2007).

28 UNICTRAL Model Law on International Commercial Antzition, 1985 Available at
www.uncitral.org/uncitral/en/uncitral _texts/arbitrati®885Model_arbitration.htn{lAccessed on 7th July
2007).




The study endeavours to demonstrate the recognitiox ofidéecatoria from the
extensive use of the same through international comatendiitration. It is noteworthy
that there are very few instances when parties hetualy expressly provided for the
application of the lex mercatoria as substantivetagovern a contract where a dispute
is brought to arbitratiof’ Due to these facts many arbitrators when faced wéth th
guestion of choice of law in the absence of an expresge have been reluctant to apply
lex mercatoria and instead through the traditional chofit®wv procedures and
determined that national law should be appifedn example is the Rome Convention
which provides under article 4(1) that where the law appleto a contract has not been
chosen by the parties, the contract shall be governéueldgw of the country with which
it is most closely connectéd.

As will be noted later the English courts have inteigaeéhis to mean that the
convention does not contemplate any other choicavobther than that of a country. The
study tries to explore whether parties to contract piogifor the resolution of disputes
through arbitration can have the confidence that awardsulated by the application of
lex mercatoria by arbitrators taking into account othesici@nations under the conflict of
law rules will be enforced. In addition it explores fhossibility of the application of lex
mercatoria as substantive law in Africa given thedernization of arbitration laws in
some African states. The focus is mainly on thraentiees namely South Africa, Kenya
and Egypt.

1.4  Significance of the Study

The growth of international commercial arbitratiortfaes most favoured form of dispute
resolution in international trade has rendered the agiit of lex mercatoria as law
governing contracts crucial for the development of corrakarbitration thus the

significance of this study. The study evaluates theld@digiand existence of lex

29 Davidson, Matthew T. ‘The Lex Mercatoria in TransnadioArbitration: An Analytical Survey of the
2001 Kluwer International Arbitration Database’ Jun& 2003Pace Law School Institute of International
Commercial Lawtext after note 16. Available aivw.cisg.law.pace.edu/cisg/biblio/davidson.html
(Accessed on 7th July 2007).

% |bid at 8.

31 EC Convention on the Law Applicable to Contractualigatiions (Rome 1980) Available atvw.rome-
convention.orgAccessed on'7July 2007) (hereinafter referred to as the Rome Conventio




mercatoria as a set of rules that have the for¢keolaw to govern contractual
obligations. An analysis of the historical background deutaken and together with the
evolution to new lex mercatoria. It is identified thia¢re principles that have evolved to
form content of the lex mercatoria. The study rebwtsidea that lex mercatoria is not
law since it does not satisfy the normal tenets of suot law by identifying that the
growing application of lex mercatoria to govern thegdtions in international contracts
and that it should not be judged using the traditional claagdn of law but should be

seen as a different entity.

Additionally it rebuts the scepticism that lex mercatas only applicable as a
form of procedure for dispute resolution, by identifying th&principles can be used to
govern contracts and spell out obligations of the pai@scontract. The study notes that
the reasons behind the reluctance to use lex mercasati@ @roper law is the lack of
knowledge of the existence of such principles, contelgxofercatoria and the
reluctance of legal practitioners to change their notmaalt of applying national law for
fear of the unknown [lex mercatoria]. Similarly thétades of the courts play a big role
in the evolution of the lex mercatoria. States inigdfrfor instance have influenced the
evolution of trade for decades now. Until recently pgevaarties did not play a part in
transactions without the authorization of state agsndihe rigidity of the African states
for fear of abuse of their sovereignty explainsahsence of modern principles of
international law such as the lex mercatoria, ag tbguire the application of a system of
law that has been implemented through the agenciée states. The significance of the
study of Africa is in cognizance of the fact that Adricas been left out for some time of
the development of international commercial arbibraind the principles that enhance
its efficiency. There is need to identify whether thereoom for the development of
these principles with the inclusion of African state$orums where the development of
the principles are discussed and the implementatidimegbrinciples in commercial

transactions.
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1.5 Methodology of the Study

The study was undertaken by way of research of informéteoon books, journals and
articles that have been written by various scholagsirsternational institutions on lex
mercatoria, commercial arbitration and other relateld$i The study summarises various
international principles that form part of lex merc&dahat have been formulated by
various international institutions such as the UNIDRGBimilarly information was
collected from sources such as academic writings andtérmaet. All materials collected
from these sources are acknowledged and referenced biyithgnthe source of the

information.

The study commences by with a background study of thenlekghant by
researching on the existence of customs that were desmé®rming part of the law in the
Roman times, through to the middle ages. It brieflyn@ras the modern lex mercatoria
and identifies its autonomous nature and applicabilitysmuace of law. Additionally lex
mercatoria is seen as a substantive law applied twams as the proper law under
commercial arbitration. The acceptance of lex merea#s a law governing the contract
by arbitrators and the enforcement of arbitral awards bgmadtcourts is viewed as an
indicator that lex mercatoria is recognized as a soafrtaw, that is autonomous, legal
and binding among parties. The study evaluates the formedainighoosing the
applicable substantive law in commercial arbitratiod #e consequences of choosing

lex mercatoria as the law governing the contract.

The study evaluates the position in England on thecgiplity of lex mercatoria
as substantive law in international commercial aaban. In addition the study looks at
the French experience on enforcement of arbitral awanese lex mercatoria has been
applied by arbitrators as the law governing the contriaatsd evaluates the prospects of
application of lex mercatoria as governing law in Afncdates taking into consideration
the current trend of the modernization of arbitratiomslas a result of the adoption or
implementation of new laws through the guidance of tNEITRAL model law. A
conclusion was made based on the findings of the s&am books, journals and
articles authored on the status of lex mercatoridagal order that is distinct in nature
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and useable in international commercial arbitrationoteegn contracts. The words
transnational commercial law, the law merchant, gam@inciples of law and the lex
mercatoria have been used interchangeably. The wordsoefae and the same thing.

1.6 Literature Review

Several authors have written on the existence oflescatoria and its feasibility as
applicable law in contracts and on the choice of lexaatoria as the law governing the
contract in commercial arbitration. Most authorsehtnied to prove the existence of the
lex mercatoria in the medieval ages by tracing theesamritings. They have given
examples of customs that were codified and recognizeatiesniy part of the law
merchant. The trace goes on into the Middle Ages evh@re authors wrote on the topic.
Additionally several authors have reinstated the lawchant in the 20 century by
identifying the existence of the new lex mercatoriaerimational institutions have
additionally formulated codes that contain principlesiternational law that form part of
the new lex mercatoria. There have been severakeglon the feasibility of the lex

mercatoria where some writers have termed it as nothamg than guiding principles.

L. Trakman in his booRhe Law Merchant: The Evolution of Commercial Law
notes that merchants had in the medieval times f@at@dltheir own ‘business practices
and controlled their conduct’.He gives an example of the maritime trade which he
notes was based upon merchant traditidde notes further that merchants began
codifying local practices into regulatory codes which thgyliad when they traded
across national boundaries. He mentions the customaroéBna; ‘the Consulato del
Mare’ which he notes became part of the mercantiloous He notes that the Europe
was the ideal place for the merchant tradition tavgas the merchants could navigate the
whole of Europe with ease and spread the merchant cudtienssates that due to the
benefit that the merchants brought to the citiestanahs, rulers, kings and princes
supported its growth making the merchant customs to berg@fever law to regulate
trade. For example the principle of good faith becamexjaisite custom in mercantile

%2 Trakman,The Law Merchanfnote 7) at 8.
¥ Trakman,The Law Merchanfnote 7) at 8.
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agreements? Disputes were resolved through merchant courts where there speedy
trials, oral evidence and fewer complications. Judges ameinted from experienced
merchants. However there was still need for law, heants were from different countries
and had different cultures, where there was a con#itt/éen customs the law was
brought in to bring about uniformity. Trakman notes tlzahation states grew local
rulers began to shun the law merchant over their remylaegime?™; they dictated the
practice of the commercial tribunals. This he notestd the question of the law

merchant as a single ‘system of law’.

He concludes the chapter by noting that the benefitseolaiv merchant should
not be ignored. He notes that nation states dependeynational trade for the growth of
their economies and rely on international trade. H@udsat there is therefore need for a

uniform law for traders around the world to govern theinsactions.

Berger K. P is one of the proponents of the ‘nexwntercatoria’. In his bookhe
Creeping Codification of the Lex Mercatoihie quotes Gerard Malynes book the
Consuetudo Vel Lex Mercatoria, Or the Ancient Law-Mercihdnth was published in
1622 as defining lex mercatoria as the ‘customary lawesthants that was based on the
foundation of Reason and Justi¢®He notes that in the T&entury as a result of what
he calls the codification period the law merchant arefams became void. In the™20
century he notes that the work of some scholars narmaistas, Goldstajn,

Schmitthoff, Goldman, Kahn and Fouchard advocated the pgestd a new lex
mercatoria. He states that the work of these schblkas been supported by other scholars
such as Horn, Lando and Langen. Through his book he traabs/tate the codification

of the lex mercatoria, by preparing a list of princgpdand rules that comprise the lex
mercatoria. He points out that the list of princgpéand rules are updated regularly by the
Centre for Transnational Law established at the Munsterersity in Germany.

% Trakman,The Law Merchanfnote 7) at 10.
% Trakman,The Law Merchanfnote 7) at 21.
3 Berger K PCreeping Codificatiorfnote 20) at 1.



13

Through the Centre for Transnational Law Berger KReter, Holger
Dubberstein, Sacha Lehmann and Viktoria Petzold conduntedguiry on the use of
transnational commercial law in international cantdaw and arbitration. In their
report’ they note that the ‘existence and viability of the fexwmercatoria’ has suffered
greatly due to the lack of sufficient evidence of the ugd@principles of transnational
commercial law. From the findings of the survey @trout they conclude that
transnational commercial law is used in ‘internatidaghl practice’ especially by the
civil law system as opposed to the common law systeaddiition they note also that
‘information on transnational commercial law was ablke to keep in pace with the
globalization of legal practice’, they challenge scholavolved in the field of
transnational commercial law to disseminate informatibits existence and viability as

international trade law.

There is a lot of literature on international comom@rarbitration; international
trade has favoured the use of commercial arbitratiothi®resolution of disputes as
opposed to the local courts. One of the topics thatliaoeissed by several writers is the
issue of choice of substantive law. Commercial arlamatecognizes the party’s rights to
choose the substantive law to govern their contrbtitete is no express choice by the
parties an implied choice can be inferred from the tidarof the parties. Where the
choice cannot be inferred the arbitrator makes a dedisised on the conflict of law

rules.

The authors of the bookpuchard Gaillard Goldman on International
Commercial Arbitratiof® note that the choice of transnational commercialdawa
substantive law has been subject to a lot of contsyvdihey try to bring light to the
issue by discussing the content of transnational comatdaer and the method of
choosing it as substantive law. They note that paxies arbitration contract sometimes

37 Berger Klaus Peter, Holger Dubberstein, Sacha Lehmann atmtisiRetzold ‘The CENTRAL Enquiry
on the Use of Transnational Law in International Comtraw and Arbitration'Center for Transnational
Law, University of Colognesermany. Available atww.tldb.de (Accessed on'"5May 2007).

3 E. Gaillard, Savage Gaillard and J. Savage (edsghard Gaillard Goldman on International
Commercial Arbitration(1999) Kluwer law International, The Hague at 801 (herenadferred to as E.
Gaillard, Savage Gaillard).
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prefer that their contract be governed by a non-ndtlana In addition through
international arbitration the choice of lex merca@s the law governing has been given
acclamation. The authors give an example of the 198 ki@acree on International
Arbitration where the words ‘rules of law’ were used hagle been interpreted by
commentators to include lex mercatoria. They notedbegral other international
institutions and countries have given the same meanirg tewdrds, that is, the words
refer to transnational commercial law. Further thd&mgland where there is much
scepticism on the choice of transnational commelavalthe courts and the Arbitration
Act of 1996 have acknowledged its applicability.

The authors point out that the words used to signify hioéce of transnational
commercial law as the law governing a contract hava fsague. The criticism that has
been raised on transnational commercial law has bessd lpimarily on the rules,
emphasis being made to the sources that the generapfeaof international
commercial law are drawn from and also where an asal/snade through comparative
law.*® Some of the criticisms the authors point out tleatehbeen levelled are that, the lex
mercatoria is not a legal order when compared to natiaweor international law, that
ideologically it only benefits the stronger party inaatract and finally that there is no
exact content of lex mercatoria. They try to inval&these criticisms by noting that
international commercial arbitration has specializedléx mercatoria and its use as law
has increased over time making it generally acceptedthitbahoice of lex mercatoria as
substantive law is consensual therefore it does nothamgfit the stronger party. Finally
they identify a list of principles that form a drstt content of lex mercatoria.

There are several authors who have heavily criticihedxistence of lex
mercatoria and its viability as a source of law. Bngued that there is no distinct list of
principles that can be termed as constituting lex ater@ and if there are such
principles they are so vague that one cannot decide whiatiple is part of the law
merchant and which is not. Keith Highet is one such@uivho asks the question
whether lex mercatoria has replaced national lawlannterpretation of international

% |bid at 808.
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contracts’’ He notes that a system of law serves several rdies applied to a contract.
These he states includes,

As a source of general obligations, as system of latvdétermines the rights and
obligations of the parties to a contract, as a systfdaw that assists in the interpretation
of the contract and as a body of law which provides foetfestive enforcement of the

contract.

He notes that lex mercatoria does not satisfy sorieese roles and therefore
cannot be termed as system of law. His argument res@xound the assertion that there
cannot be a state-less contract. He notes that the¢ime such a contract can be
recognized is when the agreement is voluntary betweemparties. When such a contract
affects the interests of other parties or public poleygtate has to come in to regulate it.
Additionally he states that contracts governed bynexcatoria cannot be enforced, for
instance, you cannot summon a person to an arbitratimm#d. He notes that lex
mercatoria is not law but simply a set of principldgali in any event are so vague that
one cannot take an inventory of the principles that foam of the lex mercatoria. He
notes further that lex mercatoria is a creation oltimational companies who did not
want to be subjected to the laws of state that is a pagycontract as the same would
benefit the state. He states that the only wayléxamercatoria can ‘satisfy the test of
relative predictability, authoritativeness and consisgeis when arbitral awards have
been increasingly recognized as precedent for the intatiorebf disputes’ He
concludes by noting that lex mercatoria is an ‘enigiat is to be used as principles to
guide the interpretation of contracts, dispute resolimhnot as a governing law.

The study collates information on the existence ohthe lex mercatoria by
looking at the work of these authors and others who hattwon the topic. It
examines several codes that have been drafted whictitatepart of the lex mercatoria.
In addition | look at the experiences of two countieBurope and three in Africa to

0 Highet, Keith ‘The Enigma of the Lex Mercatoria’ (198@)lane Law Revie®13 (hereinafter known as
Highet, Keith).
“ Ibid at 625.
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identify the attitudes of these countries towards tkerlercatoria as an autonomous
system of law and international commercial arbitratibis the conclusion of several
jurists that the lex mercatoria has attained theistat an autonomous legal system that

can be applied to govern the duties and obligations tiepdo a contract.

1.7 Structure of the Study

Chapter one commences with the historical background déthenerchant tracing its
existence from the thirteenth century. It is noted tlhatiaw merchant was dissolved in
the laws of states and as a result of which its engst@vas questionable until the revival
of the topic in the seventeenth century by Gerard Malyhke study evaluates the
present day debate which revolves around the existeracaes lex mercatoria.

Chapter two identifies the sources of the lex mercatdhase sources are
derived from scholarly writing identifying what constituszsirces of lex mercatoria. It is
the conclusion of the study that there exists a lisbbofces of the lex mercatoria that can
be referred to by parties to a contract who wish to aeglynercatoria as governing law,
arbitrators, legal practitioners and academicians.

Chapter three looks at the factors to consider when mpakdecision on the
choice of law by the parties, and in the absence d¢f sheoice by the arbitrators. The
study examines the choice of lex mercatoria as a suh&daw in international
commercial arbitration and the consequences of suchechoi

Chapter four evaluates the attitudes of different countvi@ards the lex
mercatoria as substantive law. The case studyghatdertaken on this chapter focuses
on international commercial arbitration and the apypion of the lex mercatoria as
substantive law in two countries in the European redimgland and France and three
countries in Africa, South Africa, Kenya and EgypteTdpplication of lex mercatoria has
only been witnessed under international commercialratlmh in England and France
where awards applying lex mercatoria as substantive laes been enforced. In Africa
however this is not the case as there is only mewfidex mercatoria by scholars,
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however it is noted that the modernisation of thetiation laws in Africa creates the

possibility of its application in arbitration.

Chapter five concludes the study by noting that the workiedfer actors,
international institutions as law making bodies shouldgosegnized taking into
consideration the rethinking of the theories of lavt fwsit that the law stems from the
state. The lex mercatoria can be said to have att#nmeestatus of an autonomous legal
system applicable under international commercial attmtraWhat is left now is its

recognition by the national courts.
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CHAPTER TWO
2. SOURCES OF LEX MERCATORIA
2.1 Introduction

The obligations and duties of parties to an agreement eetlnait some form of rules be
applied to provide guidance to the parties on how to condectsblves. Parties to a
contract have an array of laws to choose from,rfstaince, the national law of the
country where the dispute is being heard, the law oftdte of one of the parties to the
contract, a neutral law and the lex mercatoria. Theéysfocuses on the last choice, that
is, the lex mercatoria. As earlier noted in thet fitsapter of the study there has over time
developed a set of rules through practice which have evehtéin the international
business communities that have come to be referred dawhmerchantlex mercatoria.

It has been described as an autonomous source of law whagtal for commercial

agreements and relations between citizens and foreigners

The applicability of the law merchant has been questidy various authors,
national courts. There has been some reluctance apptgation as substantive law. As
opposed to national law that is seen as a complgéd dgstem the lex mercatoria is
termed by its critics a mere set of general principfésadated legal rule® Critics have
noted that it is hard to identify the content of legroatoria and that one should be
careful not to choose a law that is ambiguous. Severabesjtthe international
community have tried to remedy this by providing scholariyings, international
conventions and codes that form part of the lex mereaamd which outline its content.
It is important therefore to identify whether the argumtnagainst the lex mercatoria as a
source of law is viable under this chapter.

2.2 Sources of the Lex Mercatoria

The question that has been leveled against the apptiaztiex mercatoria as a source of
law is what category it falls in. Some authors not¢ ldvamercatoria are general
principles that are used to assist in the interpretati@omplex international contracts

2 \Wethmar-Lemmer, Marlene ‘The Debate on the Existeithe Lex Mercatorig2006) Vol 47 No 1
ISSN 0010-020X @Codicillus Unisa Pres23 at 30-31.
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and cannot be termed as 1&WOthers are of the opinion that transnational comiakerc
law has evolved from the union of laws from severatles, ‘a collection of rules that are
non-national which have gained recognition through internal usage and performance
by the merchant communit§*. Emanuel Gaillard argues that a genuine legal order must
satisfy four preconditions; Completeness, structuredacher, ability to evolve and
predictability*> He notes that lex mercatoria as a source of lablésta answer all
guestions that arise from a dispute or contractual agrgenieis structured just as a
genuine legal order in the sense that its rules areetatrd and provide a composite set
of rules, it has the ability to evolve with the chas that occur in international trade.
Finally that it is predictable given the various codes iaternational conventions that
have outlined its content and far more predictable thattdinary system of law.

One of the most severe criticisms of the lex mengats that it does not derive
from a sovereign order and therefore does not have tdenbieffect the laws of a state
have and therefore it is toothless without the referémt¢lee laws of a nation. These
views have been levelled against the notion that lexatmna is an autonomous law
distinct from national laws. There are various theasieshe foundations of law which
differ as to what are the components of a proper legi@ro

The positivist's theory which reflects some of theicism levelled on the lex
mercatoria argues that there has to be a force dnatnands the obedience of a legal
norm; it is a sin to try to alter the lafLex mercatoria is said not to satisfy this
precondition as there is no body to overlook the ifasee of the law. As noted rightly
by Silvia Fazio in his book the creation of the lawm c@ longer be done by the state

only.*” The structure of transnational commercial law accorth him arises from “non-

3 Highet, Keith (note 40) at 617.

4 Goode, Roy 'Usage and Its Reception in Transnational Cariahieaw’ (1997) Vol. 46NT'L &

COMP. L. Q.1 at 2-3.

5 Emanuel Gaillard ‘Transnational Law: A Legal Systena dethod of Decision Making?’ (2001) Vol.
17 No. 1Arbitration International59 at 65.

“6 See quotation of a passage by De Re Publica CicenwricoFPattar\ Treatise of Legal Philosophy and
General Jurisprudence The Law and the Right, A Reappraisal of #figyRleat Ought to BeVOL 1
Springer 2005 at 60.

*" Fazio, SilviaThe Harmonization of International CommerciaM.8007 Kluwer Law International, The
Netherlands at 13 (hereinafter referred to as Fa#isap
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traditional elements of public and private internatioaal such as soft forms of codified
usages and customary practices of several norms”. Tikéias of individuals and
collective actors such as multinational corporatiortermational institutions have led to
the ‘appropriation’ of a set of rules from the natiolegll order to form a distinctive

legal order of general principles that have been obséryék interested partiés.

Peer Zumbansen in his review of A. Claire Cutler B3atotes that the
proponents of lex mercatoria should not try and makgutl to the national legal order
through the traditionalist legal theory. As noted eadiee part of the traditional thinking
is that a genuine legal norm has to have a legal ondeensures its observance. In the
modern times different ways have been devised to enseigbdervance of the law.
Additionally the fact that these rules have been fdabed by the actors who practise it
satisfies the theory that the law has to be acceptddhat the society has agreed to be
governed by the said principles by giving up specific righter@ are ways of ensuring
the observance of contractual obligations for instavioere a contract is governed by the
lex mercatoria. Penalties are levied to persons whachreontracts, through the modern
arbitration laws, suits are stayed in favour of arbdreand where awards are passed
courts have gone further to recognize and enforce thesdsawse should move away
from the traditionalist thinking that is grounded on thet that rights and obligations
have to be enforced by official means rather than threogkent and practice of
customs? The flexibility of lex mercatoria principles rendétrsnore favourable to
international trade, the fact that it is neutral awat parties have the right to choose
whether their contracts will be governed by lex memator not makes it more

favourable and in line with the modern trends of globdilun.

Transnational commercial law or lex mercatoria hadwed from customary
practices of merchants to international customarydad finally now to a distinct legal

autonomous norm. The evolution of international law faged the similar criticism as

8 Zumbansen, Peer ‘Sustaining Paradox Boundaries; Perspafchiternal affairs in domestic and
International law’ (2004EJIL 15 197 at 200 (hereinafter referred to as Zumbansen, Peer).

9 A. Claire CutlerPrivate power and Global Authority: Transnational Merchant law in theb@l
Political Economy2003 Cambridge University press,Cambridge.

0 Zumbansen, Peer (note 48) at 200.
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that staged against lex mercatoria. InternationaMa® termed as mere set of rules that
had not evolved into a system of law because theydacikralized legislature, network
of recognized courts with compulsory jurisdictions and omggghimeans of
enforcement®! Shaw criticizes this theory by noting that it ovels the distinct
characteristics of international law and its ‘vivatcdg a system of law. In the chapter on
the development of International law he talks aboetetvolution of the law merchant in
England where codes were established to govern fongiga aind later ‘declared to be of
universal applicatior® Through this he notes the European society changed andl bega
to recognize ‘scientific humanistic and individualistiotight’. In the modern era he
gives an example of the United States where the natuhe law is determined by the
values of the community and policy decisions. He poiaotstmat the role of the Judge is
not just to interpret the law but also in shaping the pyisiicy>® Shaw refers to
Professor Franck on the question why states obey attenal law despite its condition
as an undeveloped legal syst&riie notes that the answer to the question is the
legitimacy of international law. He quotes the defimtaf legitimacy as; ‘a property of a
rule or rule-making institution which itself exerts a fgolvards a compliance on those
addressed normatively because those addressed belietleethae or institution has
come into being and operates in accordance with gepa@epted principles of right

process®’

The legitimacy of lex mercatoria is evident from tleatinued observance and
use of the said principles to govern international mts$. Through international
commercial arbitration these rules have been speethand used as applicable law in
international contracts. Lex mercatoria is an autangisource of law in the sense that it

is distinct in nature though it evolved from the “apprajion” of national rules as Peer

*1 Quotation of Professor Hart's theory in his bodké& Concept of Laveited in Malcolm Shaw
International Lawded (1997) Cambridge University Press, Cambridge at 42.

2 Malcolm N, Shawnternational Lawded (1997) Cambridge University Press at 17. (hereinaftred

to as Malcolm N, Shaw)

>3 |bid at 46.

>4 See Franck T. MThe Power of Legitimacy among Natidck#90 Oxford cited in Malcolm N. Shaw (note
51) at 51-52.

%5 Malcolm N, Shaw (note 52) at 52.
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Zumbansen points out. It has been accustomed to fitetbes of international trade. It is

a harmonization of various customs to form one legatiyent

It is not possible to exhaustively outline all the segrof lex mercatoria as has
been noted by Ole Lando in his artileAn outline of some of the sources of lex
mercatoria that can be referred to will be done beibis,not an exhaustive one but it
gives a basis upon which other sources can be idenfiffreoutline of the said sources
is done with reference to that of both Lord Mustilis®” and Ole Land® with some

alterations and inclusions.

2.2.1 UNIDROIT Principles of International Commercial Contracts

The drafting of the UNIDROIT principles proved that titemonization of uniform laws
is possible. The first draft of the UNIDROIT prinaglwas published by the
International Institute for the Unification of Privdtav in 1994. The recognition of the
principles as a source of lex mercatoria has raisettam@rsy. Baron Gesa in his artitle
notes that the UNIDROIT principles are part of the faerchant as they satisfy the
components of the law merchant. They are transnatiomedture as they do not reflect
the laws of any specific legal order; they are commaorigin, they are open to customs
and are adapted to incorporate the evolving trends of attenal commercial law.

The preamble of the UNIDROIT principles provides thaouss functions that
they serve. They are a set of rules for internaicommercial contracf8.The
aforementioned author refers in their article to BekgeP who states that the principles
do not clarify their legal status. He notes that theistahould be ‘deduced from their
structure, methodology and conteXt’Additionally he raises the argument that the
principles have been criticized for not having a legistasiuthority and therefore is not

%% Lando, Ole ‘The Lex Mercatoria in International ComaiegrArbitration’ (1985) VOL 34, No. 4CLQ
747 at 749 (hereinafter referred to as Lando, Ole).

"M, Mustill ‘The New Lex mercatoria: The First TwerfBjve Years'(1988) Vol. 4 No. 2Arbitration
International 86 at 109-114 (hereinafter referred to as M, Mustill).

*8 | ando, Ole (note 56) at 749-751

%9 Baron, Gesa (note 6) at 127.

60 Available atwww.unilex.info (Accessed on" August 2007).

®1 Baron, Gesa (note 6) at 128.
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legitimate. He does not refute this argument but poutsiowever that the methodology
used to draft the principles involved a comparative studfterent national legal orders
which resulted in a true distinctive legal system. Hesdurther that the principles are a
reasoned system of law which provide a “code-like” foramathat conforms to the
general structure of legislation. These codes are-epdad and provide a flexible set of
rules to cover any situation and yet they are systenmtiature.

The principles are updated to conform to the trendseofrtternational
community. The new version of the UNIDROIT principtirafted in 2004 is in line with
the continued work of the international community to uediaé principles to reflect the
current position in international trade as a sourc¢b@inodern lex mercatoria. In
conclusion Baron Gesa notes that the UNIDROIT ppilesi may be the foundation of the
modern lex mercatoria; however this all depends on teepiretation of the principles
and also their uniform application. Through enforcemetrbitral awards based on the
lex mercatoria the UNIDROIT principles have gained geation and the continued
success of arbitration is seen by the author as aveosiend towards the recognition of

lex mercatoria as law even in the national courts.

2.2.2 The Convention on the International Sale of Goods [CISG]

The Convention on the International Sale of Goodsredtto force on the*lof
January 1988. As per the Pace University Welfsite of ¢ December 2006 70 states
have ratified the Convention. The CISG has been teasnéde ‘greatest harmonization
of commercial laws yet put in practic® The CISG is said to form part of the modern
lex mercatoria as a result of the unification of vasigrinciples into one Convention.
These principles reflect the position of various state international sale of goods and
the Convention is a compromise of all these positidhsough the Convention relations
are formed through an international community that shéme values of the Convention

and uses the same to negotiate and form contracts anib aéssolve disputes through the

62 Available atwww.cisg.law.pace.edu/cisg/countries/cntries.HtAtcessed on"2 August 2007).
83 Frischkorn, Michael (note 24) at 335.
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same Conventioff: This makes the Convention have an autonomous natunectlistim
that of the national law and therefore forms pathefmodern lex mercatoria. The
Convention however raises some problems to the fututeedéx mercatoria as a legal

entity due to its application and domestication.

The CISG applies to contracts of sale of goods of actitig states, where the
parties are from different states and are party t&Ctmevention or where their place of
business is in different stat®dlt is also applicable where the rules of private
international law lead to the application of the lafithat contracting staf&.Inevitably
this means that the choice of law rules that ateetapplied are those of contracting
states’ Contracting states have the option of opting outasf P and 111 of the
convention®® This raises the problem of non-conformity of the apiim of the
Convention where different states are bound by diftgparts. Similarly under article 95
states have the option of declaring that article®¥ @fthe Convention does not apply.
This in essence means that the rules of private inten@tiaw will not apply and that
the domestic law of the state will apply where thera conflict of laws. The lack of the
uniform application of the Convention raises a problertodke viability of the lex
mercatoria as a source of law since as a resuleditferential application the same
loses consistency. Despite all these weaknessé&d 8t& forms a coherent source of law
for the sale of goods it has been used countless torggsvern contracts of sale of goods.
Its domestication into national laws does not rendeblivious as a source of lex
mercatoria as arbitrators, lawyers and practitionengefer to it as a set of general
principles to govern the contract in its internatiocstaaracter. Additionally its broad

6 Kastely, Amy H. ‘Unification and Community: A RhetagicAnalysis of the United Nations Sales
Convention’ (1988) Vol. 8 Northwestern Journal of Intermedid_aw & Business 574 at Available also at
www.cisg.law.pace.edu/cisg/biblio/kastely.htAlccessed on 2nd August 2007).

% Article 1(a) of the CISG.

% Article 1(b) of the CISG.

®7 Frischkorn, Michael (note 24) at 336.

°% Article 92 of the CISG.

% This Convention applies to contracts of sale of goetiséen parties whose place of business is in
different states: when the rules of Private Internatibaer lead to the application of the law of
Contracting State.
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language that has been seen as a weakness can begdoastto the lex mercatoria

community as it allows them to ‘work within the contien’.”®

2.2.3 Principles of European Contract Law

The Principles of European Contract law (PECL) wereltgped by a Commission on
European Contract Law in 1998. The Commission considesuwykrs from all member
states of the European Union under the chairmanshipéégaor Ole Land& The
Principles are meant to be applied as general principlesntract law in the European
community’? They may also be used to govern contract where padia contract
incorporate them into the contract and in relevandhiscstudy they may be applied
when parties agree that their contract is to be geeeby ‘general principles of law’, the
‘lex Mercatoria’ or the like’> The Commission on European Contract Law notes theat on
of the crucial aims they seek to achieve is the acceptaiithese principles within
Europe in such a way that they can be applied directrbgrators as a governing law
and as a result attain the status of a modern Europeanercatorid?

2.2.4 CENTRAL Transnational Law Digest and Bibliography

The TLDB is a digest that provides an ‘easy-to-use oniifermation hub of the
codification of international commercial law and tiew lex mercatori& The digest is
prepared by the Centre for transnational law at the Wsityeof Cologne to serve the
function of being an information source for internaéibRAractitioners and academicians.
The digest provides probably the largest bibliography fostrational commercial law.
The CENTRAL conducted an enquiry on the use of transradtiaw in international
practice between 1998 and 2000. The findings of the enquiealexi/that the new lex

mercatoria is in use in international practice wortttvhowever the main stumbling

0 Frischkorn, Michael (note 24) at 336.

" The Commission on European Contract Law, Ole Lamtjpféugh Beale(edPrinciples of European
Contract Law Parts | and [{2000) Kluwer Law International, The Hague/London/Boston at xx

2 Article 1:101:1 of the Principles of European Contizat.

'3 Article 1:101:3 of the Principles of European Contizat.

" Supra (note 71) at xxiv.

5 Available atwww.tldb.net(Accessed on 1DAugust 2007).
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block is the lack of knowledge of the content of lex caésria’® The digest provides an
open-ended list of principles and rules of lex mercatthat are regularly updated in
form of a code. These principles are supported by refesaictheir sources, that is,
international arbitral awards, domestic statutesriational conventions, trade usages
and academic writing¥.

The Centre for transnational law notes that theficadion of the principles and
reproduction of their sources does not serve as a farmadrsal law making process but
it serves two purposes; to save time and money thathvieulised to do a comparative
study to identify principles that form part of lex merec&t@nd also the sources give the
user an opportunity to make a judgment on the authentitttye listed principles. It is
noted by the CENTRAL on the website that some purpdse grinciples made
available by the TLDB is; to assist parties in deterngrthe applicable rules in a dispute
if they have chosen transnational commercial lawodre applied by arbitrators to
disputes, for the ‘autonomous’ interpretation of andhijlgaps where international
conventions fall short or uniform laws. The digest provalg®od source for
international practitioners, academicians, arbitravbtsansnational commercial law.
The principles outlined on the digest reflect the primsghat have been recognized by
various scholars as will be identified below.

2.2.5 Customs and Usages

The evolution of customary international law is throtigg ‘behaviour of actors of the
international community’® Through their negotiations and constant use of various
practices customs become structured and evolve into safricesrnational law'?
Wiener Jarrod° refers to Clive M. Schmitthoff whom he notes accreditédat to the
importance of international customs which he noted wermulated by the work of
international agencies’. In addition he notes thatdlare customs that have been

S Berger Klaus Peter, at el, ‘The CENTRAL Enquiry on e of Transnational Law in International
Contract Law and ArbitrationCenter for Transnational Law, University of Colog@ermany. Also
available atvww.tldb.de (Accessed on'"5May 2007).

" See the CENTRAL websiteww.tldb.net(Accessed on 15 July 2007) .

8 Fazio, Silvia (note 47) at 23.

" bid.

8 Wiener, Jarro@lobalization and the Harmonization of Lgh999) Pinter, London & New York at 165.
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integrated into standard form contracts. He gives ex@sml contracts such as the
International Air Transport Association (uniform airyaills) and the Lloyds Marine
Insurance Policy. Ole Lando outlines some of the cadlifustoms as the INCOTERMS
the current version being the INCOTERMS 2000, the Unifoust@ms of Practices of
Documentary Credits UCP 600, and the hardship or force meagtause formulated by
the ICC® These customs are applied where parties agree to théaagipp. They have
guided international practitioners and arbitrators irrtb@nduct in international trade

and commercial arbitratiofs.

2.2.6 International Commercial Arbitral awards

One of the advantages of arbitration is the facttti@proceedings and sometimes the
arbitral awards are kept private. This however has begsadvantage as the reporting of
these awards is crucial to the formalization of thelenn lex mercatorid> There is
however a new trend on publication of arbitral awardstgrinational arbitral
institutions®* These awards are useful to the proponents of the méslemercatoria as
they give proof that lex mercatoria has been used aongmeed as the law governing
contracts by parties to arbitration and also by arbitsat&rbitral awards are not binding
and sometimes lack consistency as decisions made bytotstare solely dependent on
the issues in dispute; however for purposes of lexabera the evidence that these
principles are being applied in international trade is uhassential to the evolution of
the lex mercatoria to a legal norm. Internationahowercial arbitration has specialized
these principles by applying them to practical situatwhere through their

interpretation the principles are given substahidghe study looks at some of the arbitral
awards in the European Union which have applied the legat@ia and whether the
courts of member states of the European Union otherthicese of the English have

acknowledged the legitimacy of these awards by way ofegrioent.

8 |.ando, Ole (note 56) 751.
82 |hi
Ibid.
% bid.
8 Brunetti Maurizio ‘The Lex Mercatoria in PracticEhe Experience of the Iran-United States Claims
Tribunal’ (2002)Vol. 18 - No 4Arbitration International 355.
85 |hi
Ibid.
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2.2.7 General Principles of Law that form Part of the LexMercatoria

Several authors have tried to identify principles tloaistitute sources of the lex
mercatoria and have formulated lists that outline e principles are. As earlier
noted it is not possible to exhaustively list thesagypies in a study such as the one | am
undertaking as it will undertake quite a lot of comparasively to identify the various
principles that through their consistent use can lmeg@ras persuasive sources of lex
mercatoria. | will identify the various lists thatieabeen drawn by several authors and
outline some of the principles that have been recogrigddrming part of the lex
mercatoria by these scholars.

Suffice to note it is argued that the authenticity ofehess is dependent on the
‘credibility’ of the authors in the field of internatial trade and international commercial
arbitration®® Lord Mustill's list has been recognized by many authomugisentic due to
the respect he holds from his peers in internationdktand arbitratioff. Most of the
general principles that Lord Mustill has listBtiave been reiterated by other sources and
reproduced by other authors in various arti€fesnother list that has been identified by
Michael Frischkorn is that of a Harvard law student. lemestudent in his articié lists
the following principles; A sovereign government may make be bound by contractual
agreements with foreign private parties, the corporailenay be pierced to prevent a
beneficial owner from escaping contractual liabilityrce majeurgustifies non-
performance of a contract such that the loss is bairfg by the parties, contracts that
seriously violatdbonos moresr international public policy are invalid, equitable
compensation constitutes the primary remedy for dam#gesight of property and of
acquired vested rights is generally inviolable and finalstate may not effect a taking
without equitable compensation and a party may not receivet @mjtishment

8 Frischkorn Michael (note 24) at 339.

¥ Ibid.

8 M, Mustill (note 57) at 109-114

89 See note 70 of Maniruzzaman, Abul F.M. ‘The Lex Mamiatand International Contracts; A Challenge
for International Commercial Arbitration?’ 1998-1986n. U. Int’ | L Revat 673

% Note ‘General Principles of Law in International Costoial Arbitration’ (1987-1988) Vol. 10arv. L.
Rev1816. An unsigned Harvard Law student.

°% |bid at 1826-1833.
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Most of the principles listed above form part of theqiples that have been
collated by the CENTRAL for transnational law in thetigest®? Michael Frischkorn
notes however that the lists are problematic due ttattig¢hat they are prepared by
academicians in their studies and as a result of wheghrhight not reflect the position
of the lex mercatoria when the authors come down tdghii their lists’> He notes
that the solutions to the problem is that there shoull ledance between the
comparative research of the past and present rules awoippes and devise the rules and

principles that will be applicable in future.

E. Galllard and J. Savage in their book note that theeptation of general
principles of law in a list ‘will inevitably be too siniplic an approact’ They note that
these lists are not exhaustive. Further they givexiaenple of principles of good faith
andpacta sunt servandahich they note have been repeatedly referred to imenaial
arbitration as a result of which they have been giveerga wide scope. Their conclusion
is that general principles are not confined in speaifies which are broad in nature but
that they cover most of the issues in internatieoakract law. They divide the general
principles into three categories; principles relatmg¢he validity of contracts, principles
relating to the interpretation of contracts and prilegpelating to the performance of the

contract.

Similarly Emmanuel Gaillard in his artic¢feasks the question whether the
contents of lex mercatoria are to be found in theousrlists that have been published by
scholars or are they to be derived from a case-bylEese using a specific methodology
that makes use of these lists but is not confined to.thkkenmotes that the content of
transnational commercial law should be determined Ipgaific methodology where
firstly, the intentions of the parties are consides@re they have chosen for instance
the method of comparative study to be undertaken, sgctvelarbitrator will determine

92 Available atwww.tldb.netsome examples include: No. 1.1 Good faith and fair mgéii international
trade, No. IV.2.1 Sanctity of Contracts (pacta suntasedta), No.lV.6.1 Invalidity of the Contract that
violates bonis mores, No.1V.6.2 Invalidity of the Cemtrdue to bribery (Accessed on 15 July 2007).
% Frischkorn Michael (note 24) at 343

% E. Gaillard, Savage Gaillard (note 38) at 818.

% E. Gaillard (note 45) at 62
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from a comparative study whether the rule is widely suppoor whether it reflects the
view of one legal system which would then be unacceptibially that the unanimous
acceptance of the rule in all legal systems is reptired but that it finds general support

in comparative law.

All these authors note the significance of these #éista source of the modern lex
mercatoria. Despite their weaknesses which have beefigtas the non-exhaustive
nature of the lists and the contradictory nature ofiste these lists play a vital role in
commercial law. Given that the specialization of éhedes can only be done when they
are applied to practical situations the work of academs who provide a comparative
study is relevant to the future of lex mercatoria. Thisa because in international
commercial arbitration there is no room for making siecis by referring to previous
interpretations as arbitral awards have been kept out lthlece domain for a long time.
The only way that a concise interpretation of thesesrcan be achieved is through the
work of scholars who carry out a comparative studyefvarious interpretations of these
rules by arbitrators and give a decisive interpretatfdh@samée?® A good example is
the drafting of the UNIDROIT principles which was possitiirough the comparative
study of various legal systems and the insightful coutiolps of various scholars from
different legal systems. As earlier noted the ambygafithe rules gives room for flexible

application and should not be seen as a weakness.

2.3 Conclusion

The content of the lex mercatoria as illustratedhgyvarious sources identified should
not be in question. As noted earlier we should ackedgé lex mercatoria as an
autonomous source of law by looking at its evolution faamodern point of view, that
is, that the law making process is not only done by sigacies. The relations of
collective parties and the recognition of various prastihat regulate the conduct of
these parties gives rise to the recognition of a legahehich through universal
acceptability gains the status of an autonomous legamytsiat governs the conduct of
these parties and others who are affected by theuitseti The decision to apply these

% Frischkorn, Michael (note 24) at 342
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sources of lex mercatoria lays on both the partidstlaa arbitrators. The following
chapter looks at the considerations that are taken déeding the law governing the
contract in dispute.
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CHAPTER THREE

3. CHOICE OF LAW IN INTERNATIONAL COMMERCIAL

ARBITRATION
3.1 Introduction
It is always the hope of every party to a contraat the terms of the agreement shall be
met. However this is not always the case. It ispitaetice of parties to a contract to
provide for dispute resolution mechanisms in the eventidute arising during the
performance of the contract. This study focuses on atioitr which is one of the modes
of dispute resolution. Parties to a contract must carieesubmit their disputes through
an arbitration agreement. An arbitration agreemenbeaa separate agreement from the
contract or be part of the contract. An agreementhtibrate is not affected by the
validity of the main contract. There are howevesesal considerations that have to be
attended to when parties enter into agreements, for aestaunat law will govern the
validity of the arbitration agreement, what will e torocedural law governing the
arbitration tribunal and what law governs the substafitke contract that is in dispute.
This study is limited to the substantive law governingstiiestance of the contract that is
in dispute.

The substantive law governing the contract is determinecbgus issues. These
include the parties’ choice of law at the commenceragtite contract, during the life of
the contract or when a dispute arises. In the abs#rdw®ice of law by the parties the
choice of conflict of law rules selected by the pantidsdetermine the law governing
the contract. If the parties do not decide on the chafit@w to govern the contract it is
upon the arbitrators when a dispute is submitted to thenake a determination on the
law applicable to the contract. Arbitrators make sud¢bkrdanation by applying the
conflict of law rules applicable at the place of adiityn or other rules that are more
closely connected to the contract. In addition thetbdgossibility of the direct
application of substantive law by arbitrators whereldlaeof a country provides for the
direct applicatiori”

” Wortmann Beda ‘Choice of Law by Arbitrators: The Apabte Conflict of Laws System’ (1998) Vol.
14. No. 2Arbitration International® LCIA 97 at 100 (hereinafter referred to as Wortmann Beda)
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Berger K. P notes that the uncertainty connected taad@ional conflict of laws
has led advocates of transnational commercial lasvaole these rulé& He points out
that the American approach when faced with conflicaef is looking at the ‘better law
approach’, where the determination of the substantive law is aeHiby asking the
guestion, which substantive domestic law provides the a@ejuate and most advanced
solution thus replacing the conflict of laws considersi°® He notes that this approach
may be useful in the Inter-American context, whéeejudge is able to weigh the pros
and cons of the various laws of the various federtgst&lowever it may not be useful in
the international context where the judge and theratbitmay not be able to carry out a
functional comparison of the various domestic systeératsmay be involved in the case

or dispute as it is too open and vagtle.

3.2 Choice of Law by the Parties

There is universal recognition of the right of the ga&rto a contract to choose the
substantive law applicable to their contract, that istymutonomy®. The freedom of

the parties to choose the law applicable to their coni@vides them with the
opportunity to choose a law that is favourable to thesumstances and resolution of
their disputes® Parties would normally be inclined to choose the natiamaof their
country for the reason that they are more familish whe national law and in most cases
their representatives urge them to choose the $8ri¢here parties fail to choose their
national law it is the tendency as seen in varioudreots that they will choose a “well-
developed law such as English law or the law of NewkY.d¥

% Berger K PCreeping Codification(note 20) at 10
¥ |bid at 17.
19pid at 18.
108 Ipid.
192 ew, Julian D. M., Loukas A. Mistelis, Stefan M. kr@lbmparative International Commercial
ﬁ)gbitration 2003 Kluwer Law International, The Hague at 413.
Ibid.
194Born G Alnternational Commercial Arbitratio2ed (2001) Kluwer Law International at 542
(hereinafter referred to as Born G A).
19 |pid.
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It is noteworthy that in most cases parties omit &kena choice of the substantive
law applicable to their contract. This is so becanseast instances parties do not wish
to be subjected to the laws of the other party. A befigon would be to try find a
middle ground by applying the law of a different nation othan that of both parties as
earlier noted or the application of general principlelswf the lex mercatorias opposed
to omitting to make a decision on the law governing thereat. The international aspect
of a transnational contract makes it crucial thatigsrnake a decision on the substantive
law applicable to the contract. The choice of theigsis binding and is applicable to
resolve disputes before an arbitral tributfal.

The freedom of the parties to choose the law governingdhigact can however
be limited by the private international law systemhef place of arbitratiofl’, therefore
the choice cannot be said to be absolute. Various gtatessle limitations to the
enjoyment of the right of the parties to make a choidave. Wortmann gives the
example of English system where the private intesnatilaw conflicts of law rules
require that the choice must be ‘legal &aha fide’>®® He notes that in order to
determine the validity of the choice of law by thetjarthe arbitrator must look at the
conflict of law rules applicable. He states that seMguestions will arise when the
arbitrator seeks to determine the validity of the ahaitlaw, for example, can the parties
choose some provisions of a legal system and omit ottenghe parties subject one part
of the contract to the law of country A and the otbemt of the contract to the law of
country B, and must the choice of law comply withtaer formal requirements.
Additionally he states that in some cases, Engéishds the example, some statutory
provisions apply to the merits of the contract dedpitefact that the parties have chosen
the law of a foreign country? Parties to a contract cannot therefore choose &haiv
derogates mandatory rulg¥.The mandatory rules applicable are determined by the
procedural law of the place of arbitration. It is nodethy that mandatory rules

applicable to the various countries where arbitral trilzistlare beyond the scope of this

1% 1pid at 543.

197 \Wortmann Beda (note 97) at 98.

198 \Wortmann Beda (note 97) at 98.

199 \Wortmann Beda (note 97) at 98.

119 Rome Convention (note 31) Article 7.
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study. Parties should however be aware of the effetiaoidatory rules at the place of
arbitration.

The choice of the substantive law by the parties magxpeess or implied from
the terms of the contratt' As the focus of the study is on the choice of lexaai@ria
the discussion center on ways of identifying the expresamied choice of lex
mercatoria. It is identified that the express chaitlex mercatoria is rare given its
evolving nature, in most instances parties will express theice by referring to its
elements, for instance, general principles of internatiaw or reference to principles of
national laws common to each other and to interndtlana™*? Rivkin notes that some
jurists argue that an implied choice of lex mercatasiapplicable law can be inferred
where parties empower arbitrators to decide as amiabipasiteurs, however, this
argument has been subjected to several debates whergusistseconclude that a line
should be drawn differentiating the t#§.He concludes that even though the choice of
amiable compositions does not necessarily imply chafidtex mercatoria per se as

governing law it does permit the application of some etesef lex mercatoria™*

From the foregoing, it is apparent that the partiesiaghof law will be upheld as
long as it does not offend public policy of the place biteation, does not derogate from
mandatory rules and it meets standards determined bystersof law of the place of
arbitration.

3.3  Choice of Law by Arbitrators

As earlier noted most parties to an internationatre@h omit to choose the law to govern
the contract. This is the case more so with intenat contracts between states and
foreign individuals. Most individuals or corporationswt@acting with a state have the
fear that when the state imposes its national lathiencontract it will change the ‘legal

1 Frick G, JoachimArbitration and Complex International Contra@801 Kluwer Law International, The
Hague at 99 (hereinafter referred to as Frick G, Joachim).

112 Rivkin, D W (note 23) at 68 see examples of express chofdex mercatoria.

3 1pid at 71.

14 1pid at 72.
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environment to the detriment of the other patty’Where there is no choice of
substantive law by the parties the arbitral tribuna¢egiired to choose the law to govern
the substance of the contract by applying the relevarflictasf law rules and or the

rules of private international law® The tribunal must decide whether it has a free choice
of law or whether it must follow the conflict of lamules of the seat of arbitratibd. The
tribunal may be assisted by the place of the execuofitime contract, the terms of the
contract, the circumstances of the case, the placemfacting, the place of business, the
place of arbitration and other factdt& The law of the place of arbitration may require
the arbitrator to apply a substantive law to the contfact

Every nation state has its own set of conflict efdaules that are used to
determine the law applicable to a contratfThere are various theories of conflict of law
rules that have been developed to solve the choicevgiriablems. William M. Richman
and William L. Reynold¥ note some of the theories as, characterizatiowpieand the
substance/procedure distinction. They note that the cdieaization of the problem for
example, in categories of contract or tort law doe@giay a very vital role in the modern
theories as the focus has shifted to the ‘policiestteatules are designed to sert?'.

The choice of law rules applicable to the determimadibthe substantive and procedural
law differs under the traditional approach were baseth@motion that the procedural
law was determined by the law of the forum and the sutbstalaw was determined by
the laws of other jurisdiction different from théttbe forum*?® The determination of the
choice of law on the basis of the choice of forundbatater when reference is made to
the court system; however as concerns the assuntptioit also determines the

115 Maniruzzaman, A. F. MConflict of law issues in International Arbitrationtatices and trends’
(1993) Vol. 9 No. 4rbitration International 371 at 371 (hereinafter referred to Maniruzzaman, Conflict o
Laws).

118 bid.

17 Redfern A. & Hunter MLaw and Practice of International Commercial Arbitratjafed (2004) Sweet
& Maxwell, London at 144 (hereinafter referred to as Bed& Hunter).

118 Maniruzzaman, Conflict of Laws (note 115) at 374-375.

19 \Wortmann Beda (note 97) at 100.

120 Redfern & Hunter (note 117) at 144.

121 Richman, William M, Reynolds, William LLnderstanding Conflicts of law8ed (2002) LexisNexis,
United States at 160.

122 |pid at 162.

123 |bid.
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substantive law of a contract in arbitration the sa&limption is “less compellindg®’
The argument against the said assumption is that teectf the forum by parties is
determined by factors that do not necessarily imply th#itevbe governed by the law
of the forum, for example, ‘geographical convenience ¢qotirties, the suitability of the
venue because of the reputation of the arbitration@Enand many more reasofs.
The choice of the forum may however still influence ¢heice of substantive law
governing the contract.

Maniruzzaman notes that where there is no choitawothe arbitrator may use a
cumulative approach by looking at all conflict of lawesithat have a connection with
the contract rather than one system of conflicaafst?®, the application of an
international conflict of laws system and the dispaoraf the conflict of laws rules
where direct application of a national law or a nonemeatl law is possible. The
determination of the applicable conflict of laws ruke®est decided by arbitrators on a
case by case basis. Where the parties feel thahthe is uncertain it is better to express
the conflict of laws rules they wish to apply to theoantract when deciding the law
governing the contract.

Wortmann outlines a three-stage procedure that can beaidetermine the
choice of law by arbitratorS” These are; firstly by application of a cumulative aagh
by looking at all conflict of laws systems having a cohtaith the dispute and
determining whether they lead to the same substantivaflévere is no solution
determine choice of law by application of the rulesafflict of laws being in effect at
the seat of arbitration if the parties have choseandt finally by application of the general
principles of private international law which can barfd by a comparative review of the
conflicts of laws rule connected with the dispute. GlariR. H states that the procedure
outlined by Wortmann is designed to ensure that the rudgésth favourable by the

parties are taken into consideration before making ardetation of which conflict of

124 Redfern & Hunter (note 117) at 143.

12 |pid.

126 Maniruzzaman, Conflict of Laws (note 115) at 387.
127\Wortmann Beda (note 97) at 113.
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law rules will be applied? He focuses on the law governing international constmictio
contracts under English law. He notes that the Cast{@pplicable Law) Act 1990 gave
statutory force to the Rome Convention to apply whieeeetis a question on law
governing a contract. Article 4 of the Rome Conventiorvides guidance on
considerations that are taken into account when decidingwhgoverning the contract
in the absence of a choice by the parties. As willdiedlater the English courts do not
contemplate the choice of lex mercatoria as govermawg The thesis uses the English
position as an example to illustrate the determinaifdaw governing. Suffice to note
one cannot endeavour to outline conflicts of law rufgdieable around the world

exhaustively.

The application of the Rome Convention rules wouldedtoee not be favourable
to the application of the lex mercatoria. The arbitr&gamot however bound by these
rules, if he feels that the conflict of law systeneslmot provide the answer he can look
at the conflict of law rules laid down by the courtsha United Kingdom. As noted by
Christie"*® the common law position was laid down by the courBadnython v.
Commonwealth of Austrafi¥ andRe United Railways of Havana and Regla
Warehouses Lttf!

‘The substance of the obligation must be determined by tipeplaw of the contract
that is the system of law by reference to which thereahtvas made or that with which

the transaction has its closest and most real connéttion.

Christie notes that principle laid down in the Bonytloase has to be read
together with the principle laid down in tRe United Railways casehich he quotes as;

“In an inquiry as to what is the proper law of a cocitia which the parties have not

expressed their own selection of the law to be applied, matters have to be taken into

128 Christie R. H ‘The Law Governing an International €action Contract’ (2007) Vol. 24 Part 3
International Construction Law Review ICLH3 at 344 (hereinafter referred to as Christie RER).
129 H

Ibid at 345.
13011951] AC 201.
13111961] AC 1007.
132[1951] AC 219-220.
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consideration. Of these, the principal are the place of atiniga the place of
performance, the place of residence or business of thegpeesipectively, and the nature

and subject-matter of the contratt”

Arbitrators can additionally look to the conflict @i rules under public
international law. Wortmann advises against this approadhe view that it is difficult
to identify the conflict of law rules laid down by publitérnational lawt** The
approach is favourable to the proponents of lex merea&srit may lead to its
application as opposed to the conflict of law rules wésd countries which mainly
contemplate the law of a country. Awards where aioitsahave rightly found that the
conflict of law rules lead to the application of lexne®oria have been enforced and
therefore the argument that the only law that can besaaplated is the law of a country
can be challenged. It is therefore possible for cordlidaw rules to point to the
application of the lex mercatoria; however arbitratsinould exhaust the three steps

identified by Wortmann to come up with a concise decision.

3.4  Choice of Lex Mercatoria as Substantive Law

The express choice of lex mercatoria as substantivéslan line with the principle of

party autonomy?>° Frick G, Joachim notes that this freedom is a platfiomthe

evolution of lex mercatoria. The implicit choicelex mercatoria as substantive law can
be inferred from a ‘negative choicE® Where the parties specify that they do not wish to
have their contract governed by any national law tagsbeen inferred to mean that the
parties’ intention was the application of the lex ca¢oria. Redfern and Hunter in their
booK*" note that the authority to apply lex mercatoria byritral tribunal is derived

from the agreement of the parties and the provisiotiseodpplicable law.

Most conflict of law rules give specific consideratidade looked at when
determining the applicable law. The most common is tlesést connection” rule. The

133 Christie R HICLR (note 128) at 358.
134 \Wortmann Beda (note 97) at 110.
135 Frick G, Joachim (note 111) at 101.
%8 bid.

137 Redfern & Hunter (note 117) at 139.
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facts to consider include; the place of performancaéetbntract, the place of business
of the party performing the contract, place of contractf the contract and several other
considerations. These factors imply that the law chebkenld be that of a nation. It is
noted however that the term closest connection dhaatl be interpreted only as
requiring a geographical connection when one applies coaofllaw rules to make a
determination of the law applicable but also a ‘logarad intellectual sensé®® He gives
an example of the Swiss Federal Act on Private matgwnal Law Article 187 Section 1
which refers to ‘the law’ and not the ‘law of the coyhtwhich has the closest
connection. The same interpretation can be inferred fre Common law position
where a determination is made by taking into considerats one of the elements the
nature and subject matter of the contract.

The words nature and subject matter of the contracyithplk the choice can be
determined taking into account considerations such ase#utkefar the parties to transact
their contract without the fear of an adverse athgm of one party who applies the legal
system of his own country. Additionally it infers theelise nature of international
contracts taking into consideration facts such as p&rptace of business, place of
administration, nationality and domicile of the pastie the contract which are different
and tend to create serious conflict of laws issues.n@hare of the contract can also give
rise to the inference that the practices of a partiantustry should be followed.

Michael Douglas in his article “‘The Lex Mercatoria ahd Culture of Transnational
Industry notes that parties to an international constructiotraonspeak the same
language®® He states that FIDIC conditions of contractual obiayat are observed
across the world when parties enter into a construcbotract. As a result of the
observance of these conditions a universal culture éas ¢reated in the construction
industry. The nature of the contract herein being thetagoi®n contract renders the
choice of lex mercatoria viable as the said FIDIC coow of contract can be said to

form part of the lex mercatoria.

138 Erick G, Joachim (note 111) at 106.
139 Douglas, Michael ‘The Lex Mercatoria and the Cultf@ransnational Industry’ (2005-2006) Vol. 13
U. Miami Int'l & Comp. L. Re\831 at 394.
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The evolution of the law merchant in the Roman tiawes the middle ages was as
a result of the collective need for merchants to gotieeir conduct through practices and
customs that were distinct for the merchants. Modaernational trade has evolved over
the years to a sophisticated status that requires the mipee and flexibility of a legal
norm to provide for the ever changing circumstanceseofrtdde and interests of
contracting parties. The restriction of conflict olvlaules to the choice of the law of a

country limits the evolution of lex mercatoria inemational commercial arbitration.

3.5 Consequences of Choosing the Lex Mercatoria as the Law Govieg the
Contract
Arbitration agreements are upheld by virtue of the recogndafahe courts of their
validity. One of the limitations of arbitration isd requirement that the arbitral tribunal
depends on the tolerance of the state for survi¥dlhe determination of what is public
policy lies in the hands of the state. To some extentfore the application of the lex
mercatoria as governing law is pegged on the attitude ofdtien states towards lex
mercatoria. Just like any other legal system the agtjic of lex mercatoria as governing
law to a contract brings about several consequencesivpasitd negative.

One such consequence is that it leads to the applic#titexible and open-
ended principle$* that are legal and binding on the parties. Most of théraoersy
revolving around the viability of lex mercatoria is thagrenis no concise list of
principles that form part of the lex mercatoria arat thhere parties apply lex mercatoria
they run the danger of having a contract that is too vagai¢heerefore void.

The work of international institutions such as theinational Institute for the
Unification of Private Law who have drafted the UNIDR®rinciples 2004 has given
the international practitioners, arbitrators and judgesmprehensive set of rules that can
be applied to international contracts without fearrnforceability on grounds that

there is no concise set of rules to govern the oldigatand conduct of the parties to the

140 Erick G, Joachim (note 111) at 128.
141 Berger K PCreeping codificatiorfnote 20) at 100.
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contract. Similarly the Centre for Transnational Léigest provides a comprehensive list
of principles that are updated regularly which can be usadyagle by members of the
international trading community. These principles arenegraded and provide for
various situations in the international context. Thene@adedness of the principles
which is seen as a weakness is an advantage to theievaf international trade and lex
mercatoria as the parties, arbitrators and judges have opippto work around thert?

The application of lex mercatoria as the law governingraract by the parties
and by arbitrators in the absence of a choice of ladsleaa binding and an enforceable
award. Several international Conventions and treatige guaranteed the enforceability
of arbitral awards?® These include the Geneva Protocol of 1923, Geneva Cooreriti
1927, the Moscow Convention, the Washington ConventienPtmama Convention, the
Amman Convention and the New York ConventiéhThe New York Convention
replaces the Geneva Convention of 1927 and the protoceluhés to arbitral awards
not considered to be domestic awards in the stateavtherrecognition and enforcement
is sought:*® The New York Convention provides that the recognitioth @mforcement of
an arbitral award may be refused if an opposing party prave®sf the reasons outlined
under article V (2) of the Convention. It is argued thatuse of the wordriay implies
that the language of the Convention is permissive anchaatlatory therefore the court
must not refuse to recognize and enforce an arbitral aifaFdirthermore given the fact
that the seven grounds outlined under the Convention@untir grounds that
recognition and enforcement of the award can be reftfsélde court’s jurisdiction is
limited to these grounds.

142 Erischkorn, Michael (note 24) at 336.

143 Okuma Kazutake ‘Confirmation, Annulment, Recognition Enébrcement of Arbitral Awards’ (2005),
Vol. 37, No. 4the Seinan Law Reviely

144 See an outline of grounds considered where a party seekgorce an award in the various conventions
in Redfern A and Hunter M,aw and Practice of International Commercial Arbitratji@004 Sweet &
Maxwell, London at 521-549.

145 Redfern & Hunter (note 117) at 523.

%% 1bid at 528.
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The New York Convention does not provide for refusakabgnition and
enforcement of arbitral awards which contracts aredoasdex mercatoria as the law
governing the contrac¢f® Rivkin notes that the argument that the New York\@mtion
only provides for the law governing the contract to be ah#ite law of a country is
narrow as it can be inferred that the failure of coneento refuse recognition and
enforcement of awards that are based on other lawsxéonple, the lex mercatoria
means that the said awards are recognized. He givesivatamples of cases that have
been enforced where lex mercatoria has been appliedndsiefamous cases referred to
by various authors are thorsolor**® andRakoil casé® where the arbitral tribunals
while applying the general principles of law gave awardswieae subsequently
enforced. The recognition of the arbitration agreemams@nimal intervention of
courts of the arbitral process guarantees that the wacesspected and that an award
that is proper is enforced.

The application of lex mercatoria by arbitrators direuatihout the authorization
of the parties or statute my lead to the award beindered as an ex aequo et bono
decision>! I a party challenges the enforcement of the award|égyaility on grounds
that the application of lex mercatoria, by the arbatrg, without the authorization of the
parties is illegal for reasons that lex mercat@inat a legal system there is the risk that
the said award may not be enforceable in some jurisdgtiThis is based on the
assumption that lex mercatoria is not a systemwefdiad therefore the award is not an
award in law but a compromise agreement. Berger K Bsstlat equating lex mercatoria
with ex aequo et bono decisions overlooks the differdmatween the two types of
decision making process&€.He argues that judges sometimes make decisions taking
into account equitable considerations which decisions reimahe framework of the law

and that arbitrators who make decisions by applying egeitabisiderations are in the

148 Rivkin, D W (note 23) at 80.

149 pabalk Ticaret Limited Sirketi v. Norsolor Srdprinted in IX YB Com. Arb. 109 (1984) (award of 26
October 1979).

150 Deutsche Schachtbau- und Tiefbohrgesellschaft GmbH v. R’ABAMAH National Oil Company
1987 3 W.L.R. 1023.

151 Berger K PCreeping Codificatior{note 20) at 57.

2 |pid at 58
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same position despite the fact they do not enjoy the distretion judges enjoy? It
would therefore be advisable for arbitrators to seek theeasu of the parties to avoid
rendering awards that will eventually not be enforced.

3.6  Conclusion

The conclusion derived from this study is that withoabasensus as to the applicability
of lex mercatoria and the fact that most conflictant kules arrive at the conclusion that
the proper law as the law of a country, parties shoudéarour to expressly or implied
provide for the application of lex mercatoria as goverramng [The trend is however
changing as a result enforcement of awards where aobogtria the absence of choice of
law of the parties have rightly applied lex mercatdneaddition the recognition of the
evolution of lex mercatoria as an autonomous legaésydt recent years gives an
indication of its acceptance in some jurisdictions. Tewing chapter looks at the
attitudes of different countries towards the recognitiblex mercatoria as an
autonomous legal system, focusing mainly on two regiomsyie and Africa.

153 | bid
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CHAPTER FOUR
4, APPLICABILITY OF THE LEX MERCATORIA IN INTERNATIO  NAL
COMMERCIAL ARBITRATION: CASE STUDY
4.1  Introduction
The acceptance by national courts of the applicabilitgxohtercatoria as substantive
law plays a big role in its recognition as an autonomegalIsystem. Various countries
in the world have different ideologies of law and theeption of a foreign system of law
that has not been formulated by the sovereign powaistdte in some countries is
inconceivable. National courts in most instances inewititk circumstances such as,
place of contracting or the place of business of gatjorming the contract to the
determination of the law governing the contract. A goodrga is the English courts
whose attitude towards the applicability of lex merdatas law governing the contract
has been received with much scepticism leading to mixetigresson the topic. This
Chapter tries to explore the successes of internatemmainercial arbitration as a result
of continued enforcement of arbitral awards by natiooalts and peg the same to the

recognition of lex mercatoria as a system of law.

4.2  Applicability of the Lex Mercatoria: English Perspectve

The codification of the law merchant in English lemthe earlier ages resulted in the loss
of some of its identifying characteristics which ineetfreduced its role in the Common
law system*. English courts have paid lip-service to the preceptseofaw merchant,
while in reality undermining the flexible foundationstbé law merchant principles>
English Judges have often required that the custome ehéinchants must be proved and
that the trade customs must conform to the stringgal tests before they will be

binding in English lawt>®

54 Trakman,The Law Merchanfnote 7) at 29.
%% pid at 30.
%% |bid.



46

Christie R. H points out arbitrators were bound by the HeT% decide any
dispute in accordance with the law.His article revolves around the concept of Amiable
Composition in French and English Law. The signifieaatthe concept and the article
to this study is its relevance to commercial arbitrafind lex mercatoria as a governing
law. He identifies that the concept is defined as a fofrarbitration in which the
arbitrator is not bound hand and foot to the law but is emeped to decide in accordance
with other criteria:®® He notes that the concept is French and is derivea the
Nouveau Code de Procedure Civile in which article 1496 requirgemmational
arbitrator to settle disputes in accordance with thesraf law which the parties have
chosen or in the absence of such choice such rulasv@fs he may consider
appropriate>®

The concept of amiable composition is however diffeaged from lex
mercatoria as a decision in equity as opposed to lezatagia which are general
principles of law that are applicable to contracts Wiaice binding to parties and
arbitrators where they are required to decide a dispititereference to the said rul&®.
The arguments in the article are of relevance tosthidy as the article illustrates that the
position on application of general principles of law blyitaators acting as amiable
compositeur or as sources of lex mercatoria is uncleitionally the English courts
have a bias on the application of English law as ogbts general principles of law.
This is evident from the rules of the courts wheregggication of rules of law by
arbitrators when deciding disputes as amiable compositeuihighly condemnetf*

Court of Appeal has noted that the law that should berast®ied is the law of
the land and not principles that have been formulatestttiofrators on a case by case

157 Christie R H ‘Amiable Composition in French and Erglsw’ (1992) Vol. 58, No. Zhe Journal of
the Chartered Institute of Arbitrato2b9 at 260 (hereinafter referred to as Christie R H Almiab
Composition).
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basis'®® The decisions of the judges of the English courtawotir of English law over
general principles of law was reaffirmed in the judgtad®©rion Cia Espanola de
Seguros v Belfort Mij®® The court made the conclusion that it is the policthe law in
England that in their conduct arbitrators must in geragsply a fixed and recognized
system of law which they noted is inevitably English.f&ivHowever in the 1970’s the
attitude seemed to changed, judges were seen to be lessrite application of

English law. In thé&agle star cas&’ Lord Denning MR held that the dictum in the
Orion caseabove was not correct. He was faced with a clautigicontract that

required arbitrators not to be bound by strict rules of lastead were required to make a
decision in accordance to an equitable rather thancHystegal interpretation of the
provisions of the agreement. He noted that such a ctlnesenot render the contract void
as was held in th@rion case;it does so only on the ground that it is contrary to publi
policy. In the present case it was the view of Lord Degtinat the contract was perfectly
okay°® Attempts to reconcile the decisioBagle StarandOrion were made iDST v
Rakoil[1987] 2 Lloyd’s Rep 246 where the court was faced with therdenation of the
validity of equitable clause$’ Donaldson M. R. recommended considerations that

should be taken into account;

Did the parties intend to create legally enforcealgletsi and obligations? Is the resulting
agreement sufficiently certain to constitute a legafiforceable contract? Would it be

contrary to public policy to enforce the award, using theaeepowers of the staté?

The award was held to be enforceable under Englisi®&@hristie R. H

concludes that the position still remains uncleahas/itews of English writers are

170
d:

mixe He points out that the abolition of the compulsstigted case procedure by the

182 Christie R H Amiable Composition (note 157) at 261, seteguof the ruling of Bankes LJ in
Czarnikow v Roth Schmidt & G©922] 2 KB 478.

16311962] 2 Lloyd’s Rep 257, 264.

164 Christie R H Amiable Composition (note 157) at 261.

185 Eagle Star Insurance Co Ltd v Yuval Insurance Co18d8] 1 Lloyd’s Rep 357.

16611978] 1 Lloyd’s Rep 361-362.

167 Christie R H Amiable Composition (note 157) at 261 sse BIW Rivkin (note 23) at 76.
16811987] 2 Lloyd’s Rep 253-254.

189 Rivkin, D W (note 23) at 76.

70 Christie R H Amiable Composition (note 157) at 262
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Arbitration Act of 1979 s 1(1) has substantially weakened #ighw of theCzarnikow
andOrion decisions. The position as to the application of gemenatiples of law in
contract is now clear. The aforementioned authoritewise position of the English
courts as to the applicability of general principles of éavlex mercatoria in a different
angle, that of, the law governing international constraationtracts.* He notes that the
position was cleared up by the court of appeal irSiemil Bank casé& where the court
was faced with a contract where the Parties had cleosembination of English and
Sharia law to govern their contract. Where theeasiestion as to the law governing the
contract English law looks to the Rome ConventidiThis is as a result of the statutory
force given to the Rome Convention by the Contracppl(iBable law) Act of 1990. The
Convention gives parties the right to choose the lavegong their contract under article
3. Court of Appeal in th&hamil Bank Caskeld that the Rome Convention does not
contemplate the choice of any other law other thainaha country. This in effect means
that the choice of lex mercatoria as law governingctivdract does not bind English

courts.

It is argued that this reasoning contradicts the princigdpseal in cases such as
General Builiding & Maintainance plc v. Greenwich Borough Coufidb3] 65 BLR
57, 62-65andBallast Nedam Group NV v. Belgian Stft897] 88 BLR 32 (ECJ) that
United Kingdom legislation giving effect to EU legislationust be interpreted so as to
give effect to its purpose rather than its strict wordiftie conclusion is therefore that
the purpose of the Convention is to support the autonorthegdarties’ choice of law
governing a contract There is however some positive view towards the apjaitaf
lex mercatoria as concerns arbitration agreementsCohgention provides its rules
shall not apply to contractual obligations between pami@shitration agreement and
agreements on the choice of cdrtThe conclusion is that tfshamil Banlcase was
concerned with the issue whether English courts areifpedno apply the parties’ choice

71 Christie R HICLR (note 128) at 343.

172 ghamil Bank of Bahrain v Beximco Pharmaceuticals[2894] 2 Lloyd’s Rep 1 (CA).
173 Christie R HICLR (note 128) at 344.

174 |bid at 348.

175 Article 1(2) d.
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of transnational Commercial law and not whether artuits are free to do $& This was
held in the case dfalpern & Ors v. Halpern & Anof2007] EWCA Civ 291 paragraph
38 where the court noted that; ‘if parties wish somenfof rules or law not of a country
to apply to their contract, then it is open to them toggeea provided that there is an
arbitration clause. The court will give effect to thetigs' agreement in that way.’

Christie R. H states further that arbitrators will bgquired to apply the law
chosen by the parties with reference to ICC ArbitraRuorfes, article 1717, the LCIA
Arbitration Rules, article 22'% and the UNCITRAL Arbitration Rules, article 33.%.
This position is reaffirmed iWest Tankers Inc v. RAS Riunione Adriatica di Sicurta SpA
[2007] UKHL 4.

Perhaps the most important consideration is the pracéabty of arbitration as a
method of resolving commercial disputes. People engagexrimerce choose
arbitration in order to be outside the proceduremngmational court. They frequently
prefer the privacy, informality and absence of any proloogadf the dispute by appeal
which arbitration offers. Nor is it only a matter obpedure. The choice of arbitration
may affect the substantive rights of the parties, givin@thérators the right to act as
amiables compositeurapply broad equitable considerations, even a lex mercatoria
which does not wholly reflect any national system of late principle of autonomy of

the parties should allow them these choiées.

178 Christie R HICLR (note 128) at 348.

Y7 The parties shall be free to agree upon the ruleswafdde applied by the Arbitral Tribunal to the
merits of the dispute. In the absence of any such agraethe Arbitral Tribunal shall apply the rules of
law which it determines to be appropriate.

www.iccwbo.org/court/english/arbitration/pdf document&sidules arb_english.p@fccessed 080th
August 2007).

178 22.3 The Arbitral Tribunal shall decide the parties' disfrutaccordance with the law(s) or rules of
law chosen by the parties as applicable to the snefitheir dispute. If and to the extent that the
Arbitral Tribunal determines that the parties have madsucb choice, the Arbitral Tribunal shall
apply the law(s) or rules of law which it considers appiate
www.jus.uio.no/lm/lcia.arbitration.rules.1998/22.h¢Accessed on 30th August 2007).

179 The arbitral tribunal shall apply the law designatethigyparties as applicable to the substance of
the dispute. Failing such designation by the parties rthead tribunal shall apply the law determined
by the conflict of laws rules which it considers apgile.
www.uncitral.org/pdf/english/texts/arbitration/arb-rubed-rules.pd{Accessed on 30th August 2007).

180\West Tankers Inc v. RAS Riunione Adriatica di Sicurta[$p@7] UKHL 4 paragraph 17.
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The warning sounded by Christie R*®tthat if arbitration in England does not
offer the services international businessmen want#ae twill go elsewhere has been
observed by the House of Lords in their decision inMest Tankers casé&’ Lord
Hoffman notes that arbitration cannot be self sustairsngreeeds the support of the
courts. However the support given should not be thdiftmg the efforts of arbitration.
He quotes the argument of an advocate by the name GBragrabn inThe Atlantic
Emperorthat it is important for the commercial interestshled European Union to give
such support as is done by different national systemshwgie support to arbitration in
different ways and observe that an important aspgeaidy autonomy is that the right to
choose the governing law and seat of the arbitratiorrdicgpto what they consider will
best serve their interests will be upheld.

Article 18 of the Convention provides that in interprietand application of the
uniform rules in the Convention, regard shall be hatieéw international character and to
the desirability of achieving uniformity in their interpaigon and application. The
intention of the provision is that national courtohtracting states should take into
account the decisions of other codffsThe Rome Convention has been under review by
the European Commission and its replacement by a Reguatd modernization is
under consideratiot’ The Commission in 2005 presented a proposal that the
Convention should be converted into a Regulation of thegaan Parliament and the
Council*®° The draft regulation allows in addition to the chaiééaw by the parties, the
choice of principles and rules of the substantive l&aeoatract recognized

internationally or in the community®

4.3 Enforcement of Foreign awards French Experience
The enforcement of foreign arbitral awards where @ledpplicable to the contract is the
lex mercatoria is proof of the acceptance of nationatteaf its viability as a system of

181 Christie R H Amiable Composition (note 157) at 262.

182 Sypra (note 180) at paragraph 18.

183 Dicey, Albert Venn, 1835-1922, Lawrence Collins (Bitjey, Morris and Collins on The Conflict of
LawsVol. 2, 4ed (2006) Sweet & Maxwell, London at 1546.

1% |bid at 1543.

185 |bid see footnote 42 at 1543.

186 Supra (note 183) at 1544.
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law. The repeated recognition of these awards has addgbtwethe argument that the
lex mercatoria has attained the status of an autonoragakdystem. ‘Economic
operators’ have looked into international arbitrationtfa resolution of their disputes as
opposed to private international law and national caluésto the dynamic nature of
international tradé®’ It has been the common practice of internationdktrsto refer
their disputes to international institutes such as latenal Chamber of Commerce in
Paris (ICC), the London Chamber of International Adion (LCIA), and the World
Bank’s International Centre for the Settlement of kieent Disputes (ICSID}® These
tribunals have discretion to apply the lex mercatori@im of private transnational
legislation, trade usages and principles of customarydaormulation of their arbitral
awards'®® They have been seen to do so as evidenced by severakaat have been
made public. It is hoped that national courts will evelhiiepply lex mercatoria as law
governing international contracts when faced with therdahation of choice of law.

Civil law jurisdictions such as France have evidentlgrbthe most receptive of
awards formulated through the application of the lexcateria. In France courts have
enforced awards that have been set aside in other EsiittEmmanuel Gaillard notes
that it is an established rule in France that awagtiagde in their country of origin will
be enforced even so in France. He states that tiisipie was laid by a clear line of
three separate cases where awards set aside intgtes af origin were subsequently

enforced in France.

TheNorsolor casds the best example of the enforcement of an awasddon
the lex mercatoria. The arbitrators when confrontdt thie conflict of having to choose
the law of a nation, a choice that was compellingsittering the international character
of the contract and the desire to eliminate referéme@especific body of law such as that

187 Fazio, Silvia (note 47) at 12.
188 ||hi
Ibid.
189 |pid.
19 Emmanuel Gaillard ‘Enforcement of Awards set asidééncountry of origin: The French Experience’
(Paris/1999)JCCA Congress series no.585 at 507.
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of Turkey or Francé® The award was deposited with fiigbunal de Grande Instance

in Paris on January 281980 and the president of the court ordered the enforcerhent o
the award in France on February 1980Norsolor appealed against the enforcement of
the award on the basis that the arbitrators had exdebdie powers under the old Article
1028 CCP by acting in equity amiables compositeurghen deciding on both liability
and damage’? The court held that, notwithstanding that the arbitsatmd used the
word ‘equity’ in their award; they had applied the lavgigaated by the rules of conflict
of laws which they considered appropriate, namely the gepeanciples relating to
obligations generally applicable in international conzeét’ The Austrian Supreme
Court and the Commercial Court of Vienna found the apjiicaf the lex mercatoria
justified **> The Cour de Cassation subsequently upheld the enforceftaetaward.
Rivkin notes that the upholding of the Norsolor award leyAbstrian and the French
Supreme Courts is an indication that they recogniZsti$us as a valid, enforceable

1196

body of law”:

The Fougerolle cad¥ is another example given by Rivkin of enforcementrof a
award based on lex mercatoria. He notes that the frenats upheld the validity of the
arbitrators’ choice of a-national lat¥? The issue before the arbitral tribunal was the
termination of an agency agreement before complefitimeatask. The arbitrators based
their award of partial remuneration for services rerdlere‘general principles of
obligation generally applicable in international tradeespondents contested the award
through the hierarchy of the courts on the grounds thatrthrators had wrongly
decided as amiable compositeurs citing article 1028-1 of tleeeA Code de Procedure
Civile. Courts found that the arbitrators had ‘impliciigd necessarily referred to the
usages of international trade’ which they noted was lgl@aforce and had thus based

191 Cour de Cassation (1re Ch. Civ.}, Gctober 1984, (1985) Vol. 2 No.J@urnal of International
Arbitration 67.

192 1pid at 68.

193 bid.

%% bid at 70.

195 Rivkin, D W (note 23) at 77.
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197 Fougerolle (France) v. Banque de Proche Orient (Lebant®82 Rev. Arb. 183.

198 Rivkin, D W (note 23) at 78.
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their award on a rule of law. Cour de cassation statesessly that general principles of
international commerce form part of the law and thatarbitrators had not exceeded
their powers when they defined the applicable f&tv.

Another example of the French acknowledgement oftdtesof the lex
mercatoria as a system of law is a case where adriapplied usages of international
trade and referred to the UNIDROIT principf@8The dispute before the arbitral tribunal
revolved around the effectiveness of notices exchangeahimactual relations. The
contract was governed by French law and had a fixed teradprg for implied renewal
in the absence of notice of cancellation by the defeindi@ee months before expiry. Two
days before the three month period began to run, pfesetit a notice of cancellation to
defendant, which however reached the defendant two daysafeer the three months
had begun to run. Arbitrator held that due to the factttigae was no clear rule in
French law with respect to notices exchanged in contaarelationships on whether the
dispatch principle or the receipt principle prevailed goounds of article 13(5) of the
ICC Rules of Arbitration referred to the usages of mational trade and found according
to the trade usages that the receipt principle was ggnacakpted.

In challenging the award plaintiff claimed that the sleitrator, in applying
international trade usages and the UNIDROIT Principli#sont being requested by the
parties to do so, had violated the principle laid down inckrtl502 (3) and (4), i.e., the
arbitral tribunal's duty not to exceed the terms of thmrgssion to arbitration, and the
right of the parties to present their case. The @@appel rejected the objection on the
ground that according to both Article 13(5) of the ICC RuoleArbitration and Article
1496 of the French Code of Civil Procedure the arbitraltiabis entitled to base its
decision on the rules of law it considers most appatg@iand to refer to trade usages. In
the case at hand the reference to the latter was dygustified as the law chosen by the

parties as the applicable law did not provide a cleswanto the issue at stéke

199 The case is as summarized in D W Rivkin (note 23) at 78.

20 g50ciete FORASOL v. Societe mixte Franco-Kazakh Qstor, d’appel de Paris (ler Ch. C.) 5 March
1998.

201 See as summarized on the UNILEX websitew.unilex.info-cas€Accessed on 30August 2007).
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These cases illustrate the attitude of the French ctmwesrds lex mercatoria. The
cases however are limited to the enforcement of atlaitvards. It is not clear as to what
the courts views are when a dispute brought before & @blaw in France would decide
if the international contract applied lex mercatomanahe absence of choice of law
whether the courts would apply lex mercatoria with resfmethe international character

of the contract.

4.4 International Commercial Arbitration in Africa

For decades nation states in Africa have predominaség the court system for the
resolution of disputes. This evolved from the practictheir colonial masters who used
the court system to create law and order. Arbitraa®an alternative dispute resolution
was not so common in the early2@entury. Parties to a dispute would normally try to
resolve their differences through negotiations andeifsdame failed then they would
inevitably resort to the court system. International tesss and commerce has for long
been controlled by the state or state agerféfestbitration could therefore not develop
in Africa as the principles of arbitration which enqeass activities of private actors

could not find root due to the dominance of statés.

The development of economies around the world and thecioflinvestors into
markets of independent African states led to the impléaien of arbitration as a
dispute resolution mechanism to accommodate privatesatiowever there are various
hindrances that led to the slow development of arbitratidhe level of sophistication
that has been achieved in other parts of the wtiiihese include; ‘lack of adequate
information about the arbitral process, lack of the wioatk discussions by African
scholars of the major multilateral formulations lo¢ fpast few decades that are
undertaken by international institutions such as UNCITR#AH the fears and suspicions

202 Hon. Amos Wako cited in Eugene Cotran & Austin Amissah (édbjtration in Africa, (1996) Kluwer
Law International, The Hague at 9 (hereinafter retetoeas Eugene Cotran & Austin Ammissah).
203 i

Ibid.
204 Sempasa L.Samson, ‘Obstacles to International Coomhérbitration in African Countries’ (1992)
Vol. 41Int'l & Comp. L. Q 387 at 395 (hereinafter referred to as Sempasa L. Samson)
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of the arbitration process which is viewed as largely fi@akto the western trading

bodies?®®

Sempasa notes that African states when faced witlpatdibetween a
multinational and its state agencies prefer to resole@igpute through negotiations
rather than arbitration for fear of exploitatitfi.This he notes is due to the fact that
African lawyers and their governments lack sufficieribimation on the arbitration
process as opposed to their counterparts who come frorriesumith developed
systems of law’’ He states that African countries are right to feetatened by the
overwhelming power of some multinational corporations \&Hogncial resources far
outdo their own and whose influence traverses manynsioHe points out that these

fears have been brought about by the;

unhappy experiences of African countries with regamkteeloping rules in the area of
transfer of technology, the insistence by western entitingl their governments on the
application of certain minimum standards and the resuitipgrmissible double
standards of treatment in the resolution of certaeent disputes involving African

states®

These fears are enhanced by involvement of multinatiaméthe initial
establishment of the some of the renowned ‘westdritration centres’, the extensive
support of the harmonization of ‘western arbitration pcas’, the excessive lobbying for

liberal rules and many other reasétfs.

Sempasa notes that the fear is that the drive bymatitinals for rapid changes in
international arbitration is not genuine and that tteyd to benefit in some way. He
makes several conclusions on the way forward for atioitran Africa. He states that

African governments should rethink their half-heartedaisebitration as a dispute

205 sempasa L. Samson (note 204) at 395.
208 | hid at 392.
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resolution mechanism to avoid being left out from the megwe modernization of
conflict resolution mechanisms. Additionally Africarhstars should be more involved

in the ongoing formulations of rules and practices éhatundertaken by international
institutions such as International Institute for the idatfion of Private law. However for
African scholars to participate significantly in thggecesses they should be abreast with
the current trends in international arbitration ay theve been left out for a long

period?!* It is noteworthy that the UNIDROIT has over the ydawslved many states in

its work on the unification of laws including African sa.

The study below reviews the position of internatica@hmercial arbitration and
lex mercatoria in three African states; South Afri€anya and Egypt. Suffice to note
South Africa and Egypt are members of the UNIDROITesibh@71 and 1951
respectively; however South Africa has not contributethé work of the UNIDROIT.
The continued participation scholars from African statework of UNIDROIT will
bring about a change of attitude towards arbitration. |&ilyiKenya should become a
member of the UNIDROIT to be able to participate in forinakl by the organization
and benefit from its work.

4.5 Lex Mercatoria in Africa

The scepticism on the application of lex mercataimore prevalent in the African states
where there is very little knowledge of its existentee slow development of arbitration
in the African states has played a big role to the blatckoAfrica of the existence of a
legal order that is autonomous from national and privaggnational law. Additionally
the scepticism of the same by legal scholars in developaatries of the uncertainty of
its viability and existence has reduced the chances apghcation in arbitration in
Africa.?* It is noted that there is no where in Africa tha éxtreme liberal approach that

treats arbitration as delocalized or denationalizecdbbas embraced? This can be

211 pid at 4086.
212 |pid at 408.
213 pid at 407.
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attributed to the unsophisticated state of arbitration ralédrican states that still
provide for the application of rules established by foromonial masteré™

The rejection of application of lex mercatoria is du¢he fact that African
lawyers view it as a western thesis that was conclgedavithout their views and that it
was developed at a time when as Sempasa notes, tratesateith Africa were
conducted mainly for the benefit of the colonial mastele does not altogether dismiss
its viability. He notes that the rules must be concd@eataking into account the needs
and interests of all parties, including the emergiaditig entities of developing states
and that the conceptualisation can be achieved asximeeleatoria is still in ‘a state of
inception and requires a great deal of purposeful co-ordimatibHe notes that conflict
of interests between the western ideologies and thicdeveloping countries should not
be overemphasized such that they overshadow the tsetinsfi the lex mercatoria can

achieve in a growing industrial environmétit.

4.5.1 South Africa

Arbitration in South Africa is governed by the Arbitratidct 42 of 1965 Its preamble
provides that the act ‘provides for the settlement of desphy arbitration tribunals in
terms of written arbitration agreements and for thereeiment of the awards of such
arbitration tribunals®'® It has been noted that the arbitration act makes Sftittan an
unsuitable place of arbitratich? Further businessmen will be ill advised to enter imto a
international contract contain an arbitration claogming South Africa as the place of

arbitration??°

1 |bid at 408.

5 |bid at 411.

1% bid.

217 commencement date 1 4\pril 1965.

218 juta’s Statutes of South Africa (as at 30 March 2007).

219 Christie R H ‘South Africa as a venue for internaticBaimmercial Arbitration’ (1993Arbitration
International153 at 165.

220 |bid.
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The South African Law Commission has noted in itskivg papef®* that the
reason for the state of affairs is due to the feat titne Arbitration Act 40 of 1965
contains no provisions which expressly deal with intéonat arbitration. Further the
recognition and enforcement of foreign arbitral awardgl@of 1977 is limited to the
enforcement of foreign awards only. The Commissioesithat the act does not provide
for the disparities between domestic arbitration andnatenal arbitration which vary
given the differences in the nations laws of theigatb a contract in the case of

international arbitratioA??

The unsuitability of South Africa as place of arbitratie enhanced by the
imbalance that exists between party autonomy and cdarv@ntion under the South
African Arbitration Act of 1965 Christie R. H notes that the imbalance between party
autonomy and court intervention under the act carkbadd to that of the English
position where before 1979 courts had statutory powerseovérne with the arbitral
process?* The South African Law commission’s recommendatiamshe draft
legislation is that South Africa should adopt the UNRAL model law for international
arbitrations with minimum alterations so as to harmeiitz laws to be uniform to other
national laws pertaining to international arbitration pcaces and make the South
African law attractive to foreign investo?S.One of the aims of the model law noted by
the South African Law Commission is the liberaliaatof international arbitration by
limiting the roles of the national courts and reaffatian of party autonomy by allowing
the parties the freedom to choose how to resolve disputes?® One way that
international law has been liberalized is the appbcadf lex mercatoria as law

governing the contract. It is clear from the revisiothef model law by the

221 5outh African Law Commissioworking Pape59 1995 at 3.
222 i
Ibid
223 5outh African Law Commissioworking Pape59 1995 at 4.
224 Christie R H ‘Arbitration: party autonomy or curiaténvention: The Historical Background’19$ALJ
143.
225 5outh African Law CommissioRiscussion Paper 62997 at 4.
226 5outh African Law CommissioRiscussion Paper 62997 at 6.
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Commissiof?’ in 2006 that it has recognized the importance of gendraliples of law

to international arbitratioff® Article 2 A provides;

(1) In the interpretation of this Law, regard is to bd twits international origin
and to the need to promote uniformity in its applicationthedobservance of
good faith.

(2) Questions concerning matters governed by this Law wihichat expressly
settled in it are to be settled in conformity with gemeral principles on which

this Law is base&®

Despite the recommendations being made in 1997 the drestatémn on
international arbitration has not been adopted in Safrtba.?*° If the same is adopted
with the recommendations noted above the applicatidex mercatoria in international
commercial arbitration is foreseeable. Christie Rdtes that the momentum on the
existence and viability of the lex mercatoria is irréisis.?*' He shows the difference
between some provisions on the law of contract intlsatrica and the lex mercatoria
and makes recommendations that some of those provi¢ionkldoe amended to be in
line with international trade practices but notes thatespravisions should remain as
they are. He concludes that these differences arenadiand can be reduced or

eliminated.

The reaffirmation of the fundamental principles underlyirigrnational
arbitration in South Africa by the Supreme Court of Appegparty autonomy and
limited judicial interference with respect to couftas reassured parties choosing South

227 United Nations Commission on International Trade Law.

228 Report of United Nations Commission on Internationald®rLaw on the work of the thirty-ninth
session A/61/17 f@June — % July 2006 New York at 29
www.uncitral.org/uncitral/en/commission/sessions/39thltfAccessed on 27 August 2007).

229 As adopted by the Commission at its thirty-ninth ses$io2Q06.

230 | ane Patrick SC, Correspondent’s Report South Afritee ‘Reaffirmation of Party autonomy in South
Africa’ [2007] Vol. 24, Part 3CLR 382.

21 Christie R H ‘Our Law of Contract and the Modern Lex d&goria’ in Glover, GraharBssay in

Honour of Aj Kerr2006 LexisNexis Butterworths, Durban 59 at 59.
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Africa as a place of arbitration that this principle$ be observed™ It is therefore true
to conclude that the future of lex mercatoria in Afigaot grey given the developments
that have been achieved, for example, the improvenoéitass of contract and hopefully
with the adaptation of the model law in South Africgalepractitioners will interpret
contracts and disputes in line with international tnadetices.

4.5.2 Kenya

Arbitration in Kenya is governed by the Arbitration Aétl®952%% The act applies to
both domestic and international arbitration and has lmeodelled around the provisions
of the UNCITRAL model law with minor alteratiof3® As noted these include the
omission of provisions for costs and interest and praviio appeal in international
arbitrations. The Hon. S. Amos Wako Attorney-Genefddenya at the inaugural
conference of the Pan African Council of the LE¥An 1994 noted that Kenya is
witnessing tremendous changes politically, economieaity legally in its effort to join
the international community by playing its role in ac@rce with the existing rules
governing international commeré€.He stated that the concept of arbitration as a mode
of resolving international disputes had not been fully eppted and only recently have
African states freed the business community from theauaracy of state tradirig’ He
stated further that Africa is ready to apply arbitratsm dispute resolution mechanism
and enjoy the benefits that arise from it. He noteddwawthat there are certain
principles that businessmen in Africa should pay attert, one such principle that is
relevant to this study is the lex mercatoria. Heestahat lex mercatoria constitutes
international trade norms whose binding nature does nohdepethe promulgation by

32| ane Patrick note (230) See the summary of the judgm&upeme Court of appeal Trelcordia
Technologies Inc v. Telkom SA IGdse No. 26.05, unreported.
233 The Arbitration Act, 1995 No. 4 of 1995 Laws of Kenya.

234 Brainch BrendaThe climate of Arbitration and ADR in Kenya’ Colloquium international
commercial arbitration and ADR in African States (J2083)Center for Effective Dispute Resolution
www.cedr.co.uk/index.php?location=/library/articles/Arb_and_ADR_in_Kenya.htm (Accessed
on 28 August 2007).

235 London Court of International Arbitration.
236 Eygene Cotran & Austin Ammissah (note 202) at 9.
27 bid at 10.
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state authority but that the same is recognized agtan@mous norm by the business

community?*®

Section 29 of the arbitration act provides for the rupgdieable to the substance

of a dispute. It states as follows;

29(1) The arbitral tribunal shall decide the dispute iet&nce with the rules of

law chosen by the parties as applicable to the substanice dispute.

(2) The choice of the law or legal system of any destigd state shall be
construed, unless otherwise agreed by the parties, adydieferring to the
substantive law of that state and not to its conflidawak rules.

(3) Failing a choice of the law under subsection (1)heygarties, the arbitral
tribunal shall apply the rules of law it considers, écalppropriate given all the
circumstances of the dispute.

(4) The arbitral tribunal shall decide on the substant¢beoflispute according to
considerations of justice and fairness without being bouritidyules of law,
only if the parties have expressly authorized it to do so.

(5) In all cases, the arbitral tribunal shall decid@dcordance with the terms of
the particular contract and shall take into accountusiages of the trade
applicable to the particular transaction.

The arbitration act recognizes the principle of partpaoiny. It is however
unlikely for parties to a contract to provide for lex o@oria as substantive law as such
principles are not known to many in the legal fraternitye comments of the Attorney
General reaffirm this position where he notes thatishise of the principles that
businessmen should pay attention to. Additionally thescHsat have been brought to the
attention of the courts in Kenya with reference toapplicable law show parties only
explore the option of the law of a foreign countrythe case ofononoka Steels Ltd v.

238 | pid.
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The E & S Africa Trade & Dev Bafik where the court was faced with a dispute as to
whether an arbitration clause ousted the jurisdiadiothe court the court held that;

turning now to the arbitration clause, the submission ofNilithoga, for the PTA Bank,
that by providing in the agreements that they would be gedeaind construed in
accordance with the laws of England, and that any disputéference between the
parties shall be finally settled by the rules of coatihn and arbitration of international
Chamber of Commerce sitting in London, and that the atibitraward shall be final and
binding on both parties, amounted to a complete ouster tusext of the jurisdiction of
Kenya courts. With respect, | do not think this submiss@orrect. While the
jurisdiction to deal with the substantive disputes and diffe@®mgiven to the
International Chamber of Commerce in London, the Kenyartsoetain residual
jurisdiction to deal with peripheral matters and se¢ tiwait any disputes or differences

dealt with in the manner agreed between the parties undagrtibements™°

The same position was held in the caskdigo EPZ Ltd v. Eastern and
Southern African Trade and Development BAhKOn both cases the parties applied the
laws of England to their agreements. From the judgsnemé can infer that the courts
would uphold the choice of lex mercatoria as substafdivebut not as procedural law
governing the contract as the application of Englishttathe substance of the dispute
was not opposed. The argument is also grounded on th&adathée powers of the court
are confined to granting interim measures for the protedigarties and not to
adversely intervene with the arbitration procéss.

The Attorney General's allusion to the fact thatdesrcatoria is an autonomous
system of law is a positive indication to the recagnibf the same in Kenya taking into
consideration the position he holds in the legal fretterThe arbitration act gives room
for the application of the same by recognizing that artratbribunal may decide the
substance of a dispute without being bound by the rulleswfThis can be interpreted to
mean general principles of international law or thentercatoria. With increased use of

23912000] 2 EA 536 (CAK) lawAfrica, LexisNexis Butterworths.
24012000] 2 EA 549 (CAK) lawAfrica, LexisNexis Butterworths.
24112002] 2 EA 388 (CCK) lawAfrica, LexisNexis Butterworths.
242 Article 7 of the Arbitration Act.
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arbitration as a dispute resolution mechanism and publititye existence and viability
of lex mercatoria as substantive law through publicatimtusion of the same in the
legal curriculums and express choice by parties to aairiex mexcatoria will find root

in Kenya.
4.5.3 Egypt

The Egyptian arbitration system and applicable ruleveéeheir sources from three
areas; sharia, the old French law and a socialigratibn systeni** The relevance of
these three sources is taken into consideration wiaties resolve their disputes to
arbitration, for example, the arbitrator must respéaslem public order and the courts
must make sure of this when they consider granting leaesftoce an arbitral award?
In the last few decades Egypt has made tremendous stersl$athe modernization of
its laws in international commercial arbitratiti . These include the ratification of the
New York Convention, the establishment of the CaiegiBnal Centre for International
Commercial Arbitration (CRCICA) and the promulgatioreafiew arbitration lafif® in
April 1994 which repeals articles 501 to 513 of the Code of @raitedure on
arbitration?*’ The new arbitration law extends the scope of its eafiin to include
arbitrations held between public or private law partiesivit and commercial mattef&®
It applies to both domestic and international arbitretfd It recognizes the principle of
party autonomy making the choice of the parties recogiigete court$>°

The study explores the possibility of applicability @ Imexcatoria as substantive
law; it is therefore encouraging that the new arbarataw acknowledges the choice of
parties. Where a choice of lex mercatoria is madepossible to infer that the parties’
choice will be upheld. The applicability of the New Y@&knvention on the enforcement

243 Dr, Abdul Hamid El-Ahdad cited in Eugene Cotran & Austin 8saih (eds) see (note 202) at 233.
24 |bid at 234.

245 Aboul-Enein, M.I.M.‘Reflection on the New Egyptian Law on Arbitration’ (199&)I. 11 No. 1
Arbitration International75 (hereinafter referred to as Aboul-Enein, M.).M

246 Act No. 27/1994 issued on 18 April 1994 in the Official Gazblb. 16 dated 21 April 1994

247 Aboul-Enein, M.I.M (note 245) at 75.

248 Article 1.

249 |bid.

20 Article 4(1).
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of arbitral awards is a positive step towards the evaludi international commercial
arbitration. However the new arbitration law provides@as of the grounds that the
courts should take into consideration before enforcenfeheaward the public policy
of Arabic Republic of Egypt as opposed to the positioménNew York Convention
where public policy is that of an international natideM.I.M. Aboul-Enein view is that
the changes made by the new arbitration law haveiegttlie defects which blemished
the practice of arbitration in Egypt:

Egypt is an important example for African stateg asflects the practices of both
a civil system and that of Arabic countries. SimildHg creation of the CRCICA is a
step towards the institutionalization of arbitratiorAiinica. The CRCICA was
established in 1979 as an independent international institwith jurisdiction over Arab
countries in the West Asia and Afri€¥.Its rules were initially modeled on the
UNCITRAL Arbitration Rules however the same were sedi taking into account the
developments in the practice of international commaéesbitration. The CRCICA has
conducted a number of arbitrations whose awards are ogatgipublished by the

center.

A compilation of translated awards is published by Dr. Mdfldin I. Alam
Eldin.?>® These awards reflect that most of the disputes reféorthe center apply
Egyptian law as the law governing the contract. Sombebétvards provide the law
applicable to be both Egyptian law and principles and tefrmrgernational contracts
applied in foreign commercial transactions for the sdlcommodities; however
Egyptian law has been applied to the substance ofshatd** Annexed to the
publication are articles of the Egyptian Civil Code (81 of 1948) which provides that

the contract must be performed in accordance with itgeots and in compliance with

21 Aboul-Enein, M.I.M.(note 245) at 84.

22 \www. kluwerarbitration .comérbitration /arb/home/about/cair(Accessed on 30th August 2007).

%53 Mohie Eldin I. Alam EldinArbitral Awards of the Cairo Regional Centre for International Comiiaérc
Arbitration [2000]Kluwer Law International. (hereinafter referred to as Mdaldin 1. Alam Eldin)

%4 bid at 3, Case No. 3 Award of 30 July 1990, Case no. 13/1989.
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requirements of good faith> The code also recognizes the principle of force majefire
These principles form part of the modern lex mercatoria

Most civil law countries have recognized the significaotlex mercatoria in
contract law examples being France where awards whiahleen formulated through
lex mercatoria have been enforced. It is hoped that ottenational arbitration
institutions such as the International Chamber of Comenehich has delivered awards
that have applied the lex mercatoria as law governiagaomtract will influence the
proceedings of the CRCICA and arbitration in generalgydE

4.6 Conclusion

One of the major limitations to the thesis thatr@rcatoria has evolved to the status of
an autonomous law is the fact that in very few chses the parties expressly chosen to
have their contract governed by the lex mercatoriail&iyits application is limited to
contracts where any dispute that arises is to be subnattarbitration. The rejection of
its application by the English courts@mamil Banks a backlash to its viability.

However the response of the international commumitytae European Union is a

positive step towards its acknowledgement as a source déstibs law.

International institutions such as the Internationatitution on Private
International Law have compiled codes that form sous€ése lex mercatoria. In
addition various authors have written numerous artmfethe existence and viability of
the lex mercatoria as a system of law. As earlea the European Commission has
recognized the need to incorporate the choice of intematprinciples under the Rome
Convention. If these changes are incorporated underdhee Ronvention it is safe to
argue that the interpretation of the Convention by thgligh courts might change to
allow application of the lex mercatoria where theich does not offend public policy.
The modernization of the arbitration laws in Africaipositive step towards the
harmonization of international arbitral practices. Téeognition of some of the

255 Mohie Eldin I. Alam Eldin (note 253) at 249-288nex |Il Articles of the Egyptian Civil Code (No.
131 of 1984) relating to the Contracts: Obligations or dPaisRights Article 148.
% ibid at 258 Article 159.
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arbitration laws of African states of the applicatadrgeneral principles of law by
arbitrators in the absence of a choice of law by tinBgsat a positive indicator of

evolution of international trade.

It is now possible to expect the application of lexca#sria as substantive law
governing a contract where a dispute is referred to aibitr®’ As noted earlier there is
need for the edification of the lex mercatoria con@eptfrica. The concept should be
incorporated in the curriculum of the various law schaolfrica, parties to contracts
should informed of its viability as a substantive lawia@pand legal practitioners should
do more work on international trade in Africa. The fialaapter calls for the rethinking of
the legal ideologies from the traditional legal thinkingatmodernistic approach that

accommodates the existence of transnational lawsasitte lex mercatoria.

%7 Eugene Cotran & Austin Ammissah (note 202) at 231.
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CHAPTER FIVE
S. CONCLUSION
5.1  Conclusion
Many theories have been formulated to define the paemsdtat determine what the
true nature of law iMost critics of the status of lex mercatoria as at@aomous legal
system are allied to the positivist thedt§The theory rests on the notion that there is a
hierarchy of norms (the constitution is seen as thedyarm whose essential function is
to determine the organs and procedure for the setting up efajésawv and to determine
legislation) that are created by supreme law making Heatycreates sanctions to coerce
people to obey the laf®

The critics of the lex mercatoria are said to adhiemgyf to state authority®® The
conclusion made by these critics is that the lex ater@ is not an autonomous legal
system of law capable of governing modern day contractsodhe fact that the
authority of the international law merchants and insths to create rules and principles
that are binding is not recogniz&d.It is argued that international trade law merchants
and international community lack a global organizatistlcture to create uniform
rules?®? They are seen as a diverse group composing trade amssegindividual traders
who lack coherence and therefore incompetent to cleate®

A suggestion made by the proponents of the lex mercasatat a different
perspective is required when seeking an answer to the queeatido what is the true
nature of law’®* The state is not the only agent that has the compete make and
safeguard the law. The creation of the law merchatita early ages was as a result of
the recognition by traders of the need to provide for umifpractices and principles to
govern their conduct at the international level. Theesaeed exists today as the

258 Howarth Richard J (note 1) at 46.
29 Dicey, Albert Venn, 1835-1922, Lawrence Collins (Bit)ey, Morris and Collins on The Conflict of
LawsVol. 2, (2006) 4ed Sweet & Maxwell, London. See KelsenieRheory of law at 276-326.
260 Howarth Richard J (note 1) at 46.
281 pid at 47.
222 Berger K PCreeping Codificatiorfnote 20) at 105.
Ibid.
%54 |bid at 104.
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international community is ever changing and therefoeestis need for norms and
principles that are responsive to the transnationakeatf international trade a
characteristic of a global world. The effects oftiglbzation have been said to undermine
some of the deep-rooted assumptions of modern legal thtddtite proliferation of
supranational sources of law emanating from the intematcommunity cannot be
ignored when undertaking a study of the operations ofdbstate law?® It is noted that
at the international level sovereignty is being underminegdreater acceptance of
interference in the internal affairs of states,ifstance, through the doctrine of
humanitarian interventioff’ In addition the argument is that while the traditional
jurisprudence focuses entirely on municipal and public iateynal law, globalization
requires the recognition of other forms of legal ordgrformal or informal, such as the

sui generidegal order of the EU and the transnational lex merizatespectively°®

Attempts to address the challenges brought about by gloti@aizeave been
studied through the work of William Twining and Boaventura desa Santo&®
Twining notes that we are living in a global neighbourhoadl not a global village
yet?’° He notes that this does not mean that we are inevitabljnmtowards a single
world government nor does it mean the end of naticlests the single most important

actor?’?

However globalization has necessitated interaafestate actors and non-state
actors. He quotes Boaventura de Sousa Santos theopnthaeeds to distinguish
between “globalised localism’ and ‘localized globalismvhere under globalised
localism some local phenomenon is successfully dikdal for example the spread of the
English language or Coca Cola or American copyrightsjdocalized globalism occurs
when local conditions, structures and practices changesponse to transnational

influences’’? An example given that is of relevance to this studiésadaptation of local

55 Veitch Scott, Christodoulidis E, Farmedurisprudence: Themes and Conce287

;Fégutledge.Cavendish, London & New York at 200 (hereinafferrezl to as Veitch Scott, et al).
Ibid.

257 |bid.
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29 |bid at 201.

270 Twining, William L Globalization & Legal Theor2000 Butterworths, London at 4.
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commercial law to deal with transnational transa&igiving rise to the development of
a new lex mercatoria, seen to regulate interactiotvedes global commercial firms
outside official law through practices such as inteometi arbitratiorf.”®

This study is based on the hypothesis attested by the swatthave of the growing
importance of legal pluralisfi’ They note that there should be a distinction betwieen
view of the law as consisting exclusively of state &awl the idea that there are multiple
forms of law, whether customary and state law coexjsti postcolonial societies, or
non-state forms of law such as the lex mercafdrit.is noted that Twining has helped
concretize the relation between globalization agallstudy, which has brought about
change of who are the important actors, through ttlasion of actors such as the
transnational nongovernmental organizations and mulbinatcompanies and also

expanded the settings and places where the law carpbeted to be found®

States have in many instances rejected to recognizesatheces of law apart
from municipal law and public international law. The apgtien of lex mercatoria as law
governing the contract is not favoured by states wheredhigacts are subjected to the
court system and sometimes to arbitration. It is argo@idthe fear is that the application
of lex mercatoria is an escape from the jurisdictibthe stateé’’ States have inevitably
applied their national law to disputes that have beemnreefd¢o their jurisdictions for
arbitration where there is no choice of law by theips. As previously noted the choice
of a forum for dispute resolution is not determined by thidgsaalways on grounds of
the favourability of its laws. There are other readbas influence this decision, they
include, the convenience of the place to the partidsetedntract and the availability of
renowned arbitration institutions. It is therefore unrespee of states to impose their
national laws to dispute where the parties have chiwsestate as the place of arbitration.

23 Twining W (note 270) at 5, Veitch Scott, et al (n2&9) at 200.
274 \feitch Scott, et al (note 265) at 201.
275 (i
Ibid.
27% |bid at 201-202.
277 paulsson Jan ‘Delocalization of International Comnaérsibitration: When and Why it matters’ (1983)
Vol. 32Int'l & Comp. L.Q.53 at 54.
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Proponents of the lex mercatoria have pointed outhieaé is growing
recognition of its principles evidenced by the continuediegjdn of general principles
of international law in international arbitratiéff. This is evidenced by the numerous
awards that have been formulated through the applicatidrguidance of the lex
mercatoria. The future is not bleak with reference ¢oattceptance of the autonomous
nature of the lex mercatoria. The introduction of puioliernational law was met with
much scepticism; however it has transcended nationeddawies and gained recognition
as a source of law. The acceptance of the autonomowe d the lex mercatoria and its
application as a source of law requires the rethinkiriggal theories to accommodate
the emergence of non-state actors as authorities dtbapacity to formulate principles
of law. There is a multitude of information on theuratand existence of lex mercatoria

prepared by international institutions, arbitrations and uarauthors.

There is need for a change of attitude by legal pras@it®and judges of the
national courts towards the lex mercatoria. The extg®f a new lex mercatoria, its
viability as a source of law with respect to arbitrat®not in question, what is left to be
seen is its acceptance as a source of law when a disfgutright before a court of law.
The recognition of state-less awards, the modernizafianbitration laws by African
states, recognition by the European Union of the poisgibflapplication of general
principles of law reflect trends towards the acceptafthe autonomous nature of lex
mercatoria. The question is therefore one of tim# tie trends mentioned above it will
not be long before some national courts accept thelityadsi a lex mercatoria as a

source of law.

278 Howarth Richard J (note 1) at 47.
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