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Alternative Dispute Resolution 

TITLE 

"Representation at CCMA tribunal: still a vexed issue." 

''When the Labour Relations Act was promulgated in November 1996, its stated 

· aim was to simplify our law to allow workers and employers easy access to the 

CCMA to have their disputes resolved through conciliation or informal 

arbitration, without being represented by legal practitioners. Unfortunately 

the law is not yet as simple as it had been hoped nor are conciliation and 

arbitration processes straight forward" 1 

Aim ofstudy 

3 

· Legal representatives play a prominent role in most court proceedings. There are 

however, different perspectives on the role they should play in tribunals charged with the 

task of labour dispute resolution. With the enactment of the Labour Relations Act 66 of 

1995 (hereinafter 'LRA') Minister Tito Mboweni, then the Minister of Labour, 

repeatedly commented that the Commission for Conciliation, Mediation and Arbitration 

· .. (hereinafter 'CCMA') were structured in such a manner that it would not be necessary for 

employees and employers to be represented by legal representatives as they would be 

able to represent their cases themselves.2 While the idea is that people should not need 

legal representation before tribunals because of their supposed informal atmosphere, in 
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practice many parties to tribunal hearings are ordinary citizens who are not skilled at 

presenting fact and argument and are often inarticulate. The absence of a requirement for 

. formal pleadings and complicated referral procedures has, it seems, however ensured that 

literacy and a lack of skill and resources do not cause an entry barrier to the system. 

According to the explanatory memorandum which accompanied the LRA, a key objective 

of the legislation was to address the perceived shortcomings of the previous system. In 

essence the system was considered to be: costly, time consuming, technical, complex, 

inaccessible, legalistic, illegitimate, and not delivering industrial justice.3 With very little 

exceptions, a common theme in the explanatory memorandum and labour court 

judgments is that legal representatives have been responsible for tribunals operating in 

unnecessarily complex, time consuming, formal and costly ways. 

. The aim of the current study was to investigate the issue of legal representation of parties 

. in unfair dismissal disputes, now the most common of employment disputes. 4 The paper 

· evaluated the nature of representation and endeavoured to weigh up the pros and cons of 

allowing parties in dismissal disputes to be represented by legal practitioners or other 

categories of representatives. To that end, the author provided a review of the arguments 

for and against allowing legal representation in cases concerning dismissals. In 

investigating the aforementioned, the author also evaluated whether there is indeed 

substance in the criticisms leveled against legal representatives engaged in alternative 

dispute resolution (hereinafter 'ADR')5. 
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Background 

The core legislation in the Labour Minister's legislative reform program announced in 

1994 was the LRA, passed in Parliament on 13 September 1995, after more than one year 

of drafting, negotiating among South Africa's social partners and mass economic and 

political action by unions. 6 Sharpe comments that one of the principal guarantees in the 

LRA is the protection of all South Africa's workers from unfair dismissals. The drafters 

· of the Labour Relations Bill envisioned the processes of conciliation and arbitration 

would give effect to this guarantee. As alluded to above, the explanatory memorandum to 

the Bill make reference to the adoption of a final and binding arbitration process for the 

quick, simple, cheap and non-legalistic approach to the adjudication of unfair dismissals.7 

The commission8 did however not deal with how these objectives of cheapness and 

informality would be obtained, neither did it explore in detail who would be entitled to 

. have the right of representation before the court. However the commission did emphasize 

the need for less formal procedures than those used in the ordinary courts of law. The 

commission recommended that all persons, groups and organizations should have access 

to the court and that costs of litigation should be within the discretion of the court which 

should keep it as low as possible. 

· Discourse on the concepts of 'formalism' and 'legalism' is of particular relevance to this 

paper as it is argued that it constitutes part of the main criticism on the involvement of 

_legal practitioners in ADR. In his article on employment tribunals in the United 

Kingdom (hereinafter "UK"), J MacMillan explored the tribunal's origins and as a result 

endeavoured to make some sense of the criticisms and misunderstandings relating to the 

tribunal's role and performance. 9 He sets out to investigate the recommendations of the 

. Donovan Commission and in particular, what he calls 'the supposed axioms' of the 

. Donovan Model: Easy accessibility, informality, speed and lack of expense. 10 According 
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-. to Donovan the most frequent criticism leveled at the modem employment tribunal is that 

-. it has become too legalistic. MacMillan is however not clear what the criticism means 

and what the critics would wish to see in place of the fault they perceive. While referring 

to the axiom of informality, he opined that the most innocent of children's playground 

· · games have rules, imposed not by adults but by the children themselves who instinctively 

.- _recognize the need for a structure, known to all the participants, within which the game is 

to be played and without which it breaks down. His view is that any system which was 

supposed to be applying an Act of Parliament would very soon fall into disrepute and 

-. consequent disuse if employers and employees alike had no clear idea what their 

respective rights and obligations were in any given circumstance, and were unable ·to 

· obtain guidance for the future because, in the name of informality, it might be deemed 

· · appropriate to apply the Act or, worse still, ignore it in a particular case in a way which 

was entirely unpredictable. 11 He alluded to the intention of the new Advisory, 

Conciliation and Arbitration Service (hereinafter 'ACAS') arbitration scheme which 

according to him, seems, is for the arbitrator to operate in a broad common sense 

indll.strial way and not set precedents. This, in addition with no right of appeal, he 

suggests confuses informality with license. 

Often the terms 'formality' and 'legalism' are used interchangeably, reflecting the view 

that formalism is an inevitable consequence of the adoption of legal methodology in 

tribunals and the involvement of lawyers as tribunal members and party representatives. 

However, formality is a broader concept than legalism and the formality of tribunal 

procedures may be a consequence of factors other than the importation of legal values 

· into tribunal proceedings. 12 Allers argues that these factors deserve closer scrutiny before 

· ap outright prohibition on legal representation may be considered. 
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With the aforementioned as a background, the author proceeded to look at the axiom, 

'legalism' and investigated whether it has any nexus with involvement of legal 

representatives in ADR . 

. . Theory and hypothesis 

. The issue of legal representation has for a long time been a controversial topic. This is the 

position not only in South Africa but in other jurisdictions where ADR is being practiced. 

The question of representation arose at least as far back as 1982, and arguably even 

· · earlier with the report of the Wiehahn Commission of Inquiry into labour legislation in 

1979 .13 That study focused in part on the initial aims of alternative dispute resolution to 

· promote quick and effective dispute resolution and examined whether extensive legal 

representation hinders, or contradicts these aims. It further looked at legislation and 

tribunal practices in a number of jurisdictions relating to representation and examined 

whether a legal practitioner's presence, would enhance or detract from the efficiency and 

fairness of proceedings. It was argued that there are a number of different factors which 

affect the initial aims of ADR institutions which inter-alia included; the approach used 

· by the chairperson, the character of such chairperson, degree of legal complexity of 

. certain matters, jurisdictional issues, procedures, legal representation etc. What needed to 

be ascertained was whether the abolition of the latter factor alone would necessarily lead 

to the ideal process envisaged by the Wiehahn Commission. 

This study argues that legal representation is not an unnecessary appendage in the 
( 

dispute· resolution process and findings of research conducted in the UK, Australia and 

· · New Zealand show that there is a significant correlation between the outcome of a case 

.· and whether a party is represented. It was found that legal representation markedly 
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increased the chances of success. The author scrutinized findings of the research 

. co°:ducted in these countries in so as far as it was relevant to the issue of representation. 

The author also investigated the similarities between the South African system and that 

used in India, where their Government is a role player at most stages of their dispute 

resolution process. While the historical and political contexts of developments in the field 

of alternative dispute resolution in these countries are quite different, the underlying 

arguments for increased use of arbitration over a more court-like adjudication process are 

· remarkably similar. It is submitted that although the aforementioned countries have set up 

different systems, sufficient similarities were found which made a comparison useful. 

· Marked similarities in the substantive law on unfair dismissals mainly assisted the author 

in the investigation of the issues in this paper. Due consideration was also given to the 

changing balance between adversarial and inquisitorial approaches followed in these 

countries and how this elusive concepts are used to formulate change in a system. 

The primary data collated included legislation, annual reports, official guidelines and 

documents, press statements and in-depth interviews which were designed to allow the 

author to gain understanding and to be able to interpret the reality of CCMA 

· commissioner experiences. The focus of the study was narrowed down with a 

· questionnaire14 which was initially send by e-mail to CCMA commissioners and later 

followed up by the structured, in-depth interviews conducted with 17 commissioners at 

the offices of the CCMA (Western Cape) over a period of three days. The questionnaire 

mainly probed two main themes that related to, firstly, discerning the commissioner's 

.. views on the presence of legal representatives in the dispute resolution process, 

questioning whether the restriction on the right of representation by candidate attorneys 

and labour consultants should be retained or lifted and, secondly, examining the 

approaches, inquisitorial or adversarial, used by CCMA commissioners during 
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,conciliation, arbitration and con-arb processes. Many initial questions were followed up 

· with more probing questions such as 'why is that?' and branched into further 

.unstructured questions. Extensive notes were taken during the interviews and written up 

afterwards. The paper draws findings from the analysis of commissioner interviews and 

. these are presented in relation to the literature survey of debates on legal representation . 

. Policy makers in a number of jurisdictions have been persistently asserting that the 

informality, simplicity and accessibility of tribunals such as the CCMA, in South Africa, 

ACJ\S .in the UK and the Employment Relations Authority (hereinafter 'ERA') in New 

. Zealand, have made representation unnecessary. The author however argues that, while 

simplicity, informality and procedural flexibility are valuable qualities in the context of 

ADR, they should not be used as a justification for denying the contribution which legal 

representatives makes to the tribunal decision making processes. A further proposition 

which bears mentioning is that although most ADR activists' strive for a simplified 

. procedure, the paradox is that the law which ADR institutions have to apply is often very 

complex. Lack of legal representation is sometimes said to ensure informality in 

· .Proceedings, but while the ability to participate as an unrepresented party may lead to 

higher levels of satisfaction in the process, it may be at the expense of a favorable 

outcome. Germ and Germ in their report on the effects of representation in the UK made 

the following comments which support the aforementioned proposition; 

"The appearance of informality in tribunals may encourage applicants to assume 

they can simply tell their stories in their own way, but such accounts are all often 

of little legal relevance to a tribunal whose focus of interest is dictated by 

legislative criteria .... Applicants who have told their stories, whether irrelevant or 

insufficient, may feel satisfied with the process, but lose their case"15 
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It is hoped that the end result will provide a good indication of the little proof and 

· insufficient research conducted, if any, into the existence of a correlation between the 

presence of legal representatives at tribunals and an increase of formality or complexity 

of proceedings. 

THE POSITION IN SOUTH AFRICA 

History and legislative framework 

• From 1981 to 1996 the determination of alleged unfair dismissals was performed by the 

Industrial Court. In terms of sections 45(9) ( c) and 46( 5) of the Labour Relations Act 28 

·. · of 1956 an individual was entitled to present his case at the arbitration proceedings in 

person or be represented by any other individual who is a party to the dispute or by one or 

more members, office-bearers or officials of a trade union or employers' organization. 

Provided no other party made prior objection to other party's use of a legal representative 

and an agreement on the issue was reached, such representation was allowed. 16 The 

rational for the proviso was explained in the Pep Stores (Pty) Ltd v Laka NO & others 17 

· case where the court noted: 

"Legal representation m the Industrial Court also had its own problems. 

Technicalities became the order of the day. Prosecuting a dispute through the 

Industrial Court had become very expensive. Further the process eventually had to 

suit legal representatives and not parties involved. It was these problems that the 

drafters of the Act were acutely aware of, as well as the criticism that was leveled 

at that dispensation by the public in general." 

. Labour law consultants were also allowed to represent parties at the Industrial Court. 18 
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The Industrial Court conducted its proceedings in a formal manner, along the lines of a 

. court of law, and adopted a strictly adversarial approach to the hearing of cases. One of 

the aims of the LRA was to avoid prejudice caused to workers awaiting the outcome of 

litigation in the Industrial Courts, Labour Appeal Court and the Appellate Division of the 

Supreme Court (now the Supreme Court of Appeal). The LRA of 1956 allowed legal 

representation during conciliation board proceedings. 19 Section 37 (4) provided that 

parties were entitled to legal representation if all of them agreed.20 If one party objected, 

legal practitioners were excluded. It has been argued that the involvement of legal 

practitioners at conciliation level resulted in a legalistic approach being adopted by the 

parties.21 In an article on the Draft Labour Relations Bill, Buirski referred to the 

Explanatory Memorandum in which the following was said on the involvement of legal 

practitioners: 22 

"Lawyers make the process legalistic and expensive. They are often responsible 

for delaying the proceedings due to their unavailability and the approach they 

adopt. Allowing legal representation places individual employees and small 

business at a disadvantage because of the cost. "23 

Bargaining Councils are also tasked with the function of dispute resolution between 

employees and employers. The overwhelming majority of disputes that are referred to 

· private sector councils (76%) concern unfair dismissals.24 Christie comments that the 

capacity of councils to resolve disputes by conciliation was uneven. She referred to a 

report by the Department of Labour which concluded that the councils settled only 22% 

ofdisputes that were formally referred for conciliation, whereas the CCMA settled close 

to 73 %. The wide disparity in the settlement figures can be ascribed to a wide variety of 

factors and is still a matter of controversy.25 
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The provisions dealing with representation: 

·. South African law does not recognize an absolute right to legal representation in arenas 

• other than courts of law. The existence of any such absolute right was categorically 

· ·d~nied some 80 years ago. 26 Our courts have consistently accepted the correctness of that 

view. There has also been a marked reluctance by of both legislators and the courts to 

embrace the proposition that the right to legal representation of one's choice is always a 

·sine quo non of procedurally fair quasi-judicial proceedings.27 Section 35 (3) of the final 

.· Constitution expressly spells out that a person has the right to choose or consult with a 

legatpractitioner and that they may also be represented by such practitioner.28 This right 

·can however only be exercised in the context of arrest and exercising the right to a fair 

· criminal trial by an accused or detained person. While the common law does not entitle a 

. party before an administrative tribunal to legal representation as of right, it does provide 

·. that such a party be afforded a fair opportunity of presenting his or her case.29 A 

comparable bestowal of the right to legal representation exists in the labour law c~ntext. 30 

.. Representation by union officials or legal representatives has, however not always been 

recognized as an employee right. 31 

· At the· heart of the LRA is the CCMA. The CCMA is charged with dealing with labour 

disputes and was described in the explanatory memorandum to the draft LRA Bill as a 

'one-stop-shop' for resolving such disputes. Where the parties adopted privately agreed 

· .· procedures through collective bargaining they were not required to follow those set out 

under the statute. When the CCMA started to operate in November 1996 its annual 

caseload was projected to be around 33 100 but in 1997 it received nearly double the 

. . . 32 
projected total. From November 1996 to the end of December 1998, the CCMA closed 

115 744 cases. In 1998 it received an average of 323 cases per working day.33 A total of 

81 397 disputes were referred to the CCMA in 1998 and of the 63 208 handled that year, 
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3 8 000 were conciliated and over 14 000 arbitrated. 34 In 2001 to 2002 the CCMA 

. received 11 0639 disputes and during 2002 to 2003 the caseload increased with 7% to a 

total of 11 8051.35 Approximately 82% of all disputes are about termination of 

employment involving one or two employees.36 The CCMA's target turnaround time is 

three months from referral to award in the case of a rights dispute. However, Christie 

points out that in the forum's first completed year of service, 1997, it did not achieve 

· target. A small scale study of CCMA arbitration of dismissal disputes in mid 1999 

showed that the average time from date of dismissal to the last day of the arbitration had 

stretched to 6.6 months.37 The 1998 CCMA Annual Report showed that only 2% of 

. employer and employee parties respectively, were represented by legal practitioners at 

. CCMA hearings for that year. 38 

Prior to the amendments to the Labour Relations Act in 2002, sections 13 5 ( 4 ), 13 8 ( 4) 

and . 140 ( 1) of the LRA governed representation at the CCMA. In conciliation 

·proceedings section 135 ( 4)39 was applicable and it prohibited legal representation by 

persons, inchiding consultants, other than the parties referred to in the section. Section 

138 ( 4)40 of the LRA provided that in arbitration proceedings a party to the dispute may 

appear in person or be represented only by a legal practitioner, a co-employee or a 

~ember, office bearer or official of that parties' trade union or employers organization 

and, if the party is a juristic person by a director or an employee. Section 140 (1) 

provided, however, that if the dispute being arbitrated relates to the fairness of a dismissal 

and a party has alleged that the reason for the dismissal relates to the employees conduct 

or incapacity, the parties, despite section 138 (4) are not entitled to be represented. by a 

legal practitioner in the arbitration proceedings. The latter position remains unless the 

commissioner and all other parties consent, or the commissioner concludes that it is 

· unreasonable to expect a party to deal with the dispute without legal representation. This 
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effectively requires a pre-arbitration trial within a trial and certainly prolongs hearings.41 

The Commissioner therefore has discretion to allow legal representation based on: 

• . The nature of the questions of law raised by the dispute, 

• · The complexity of the dispute, 

• The public interest, and 

· • The comparative ability of the opposing parties or their representatives to deal 

with the arbitration of the dispute 

On the first factor regarding the nature of the questions oflaw, Van Doldrum submits that 

commissioners are often too busy to properly research the law and if an arbitrator fails to 

consider an essential aspect of the dispute, the award could be reviewed on the basis that 

the arbitrator did not apply his mind to the fact or the law or both as the case may be. 42
. 

The comparative ability factor is often the ground relied upon by commissioners to 

·. justify their decision to allow legal practitioners at arbitration hearings. It is has been 

e~phasized that it is the comparative abilities of the parties, as opposed to their abilities 

·per. se, that needs to be considered by the arbitrator.43 Section 140 (1) may partially 

.explain. the low incidence of legal representation referred to in the 1998 CCMA review, 

especially if one considers that cases concerning dismissals for misconduct and 

incapacity constitute the bulk of CCMA matters. The LRA also encourages private 

arbitration that takes place in terms of the Arbitration Act 42 of 1965. Arbitration under 

this Act does not operate wholly outside the LRA because review lies to the Labour 

Court and in non-labour issues, to the High Court. Whereas under the previous LRA 

parties could not contract out of the Act, the 1995 Act allows private procedures to 

supplant the statutory system, [Sections 64 (3) and 157 (4) read with s 24.] It is 

noteworthy that in private arbitration matters lawyers may represent the parties during 

proceedings. Section 15 of the Arbitration Act provides that a lawyer may represent a 
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party, even if the other party is not represented. If the parties want to exclude legal 

representation they need to do so expressly in their arbitration agreement. 

- The case for legal representation 

· Before examining legal representation at conciliation proceedings it is useful to look at a 

current pronouncement on representation at the level of disciplinary enquiries. In a recent 

case on the issue Schoon v MEC, Department of Finance, Economic Affairs and Tourism, 

Northern Province & Another44 the applicant employee was called to attend a 

disciplinary enquiry on charges of theft, corruption, bribery and malicious damage to 

property. A retired magistrate presided over the enquiry and denied the employee's 

· request for legal representation. The employee secured a High Court interdict prohibiting 

the employer from continuing with the inquiry pending a review of the magistrate's 

consideration to disallow legal representation. On review Patel J, noted that the 

magistrate refused legal representation as he was bound by provisions of a collective 

agreement. Clause 7 .3 ( e) of the collective agreement stated that: 

'in a disciplinary hearing neither the employer nor the employee may be 

represented by a legal practitioner, unless the employee is a legal practitioner' 

The presiding officer was of the opinion .that he had no discretion to allow legal 

representation. The court relied on Hamata and Another v Chairperson, Peninsula 

Technikon Internal Disciplinary Committee, and Others 45 and held that the disciplinary 

enquiry constituted administrative action for the purposes of the Promotion of 

Administrative Justice Act 3 of 2000 (PAJA). 46 The court in Schoon also considered the 

provisions of section 33 of the Constitution and section 3 of PAJA. PAJA provides that in 

- order to give effect to lawful and procedurally fair administrative action, an administrator 
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.. inay in his discretion, give a person an opportunity to obtain assistance and, in serious or 

complex cases, legal representation. Patel J commented that clause 7 .3 ( e ), compelling a 

• disciplinary enquiry chairperson to deny legal representation irrespective of the 

circumstances of the case, constitutes a violation of the employee's constitutional right to 

lawful, reasonable and fair administrative action. The court held that 'flexibility' in this 

regard is now a constitutional imperative where an administrative body is faced with 

making decisions that cannot fairly be made without allowing legal representation. The 

magistrate accordingly had discretion to allow legal representation and he was obliged to 

exercise this discretion fairly. To determine whether a case is 'serious and complex' for 

the purposes of section 3 of the PAJA the court alluded to factors such as the nature of 

: charges, the degree of factual and legal complexity, the availability of persons who may 

represent the applicant and the fact that a chairperson is legally trained which must be 

considered. The decision to disallow legal representation was set aside and the employee 

. was accordingly entitled to be represented. The judgment laid down clear guidelines for 

presiding officers involved in conducting disciplinary hearings and serve as a valuable 

precedent for proponents of a more flexible approach in decision making at 

administrative bodies.47 The labour court has also considered that there is no right to legal 

representation at disciplinary enquiries where the matters are not complex.48 The court 

however cautioned that in certain circumstances the denial of legal representation could 

. effectively be a denial of access to a court or tribunal.49 

It has been submitted that legal representation should be permissible even at the 

conciliation stage of dispute proceedings. The following arguments that were highlighted 

at a seminar of the Industrial Relations Association of South Africa (Irasa) remain most 

·p~rtinent in support of above submission;50 
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· 1) The inequity that may arise in the application of s 135 (4) if the co-employee, 

office bearer or director or employee of employer's organization is legally 

qualified and the other party is not and would therefore not be on equal footing. 

It is also necessary to point out that when one considers the situation mentioned under 

item one above it may happen that the tables are turned. This is where an employee is a 

. member of a trade union. Such trade union representative may be a legally qualified 

·person and the company does not have an in-house lawyer or HR-staff to assist in 

conciliation. The employer might then appoint the services of a lawyer to which the 

union may object. This situation may more readily arise in small businesses. 

- 2) Settling the terms of reference where most lay people are not familiar with this 

-process also presents a problem. Lay people do not know the importance of it during 

arbitration proceedings and the consequences that flow once it has been recorded. 

. -3) It was also submitted that legal representation at conciliation would speed up the 

· arbitration process. At the conciliation stage the parties who cannot resolve the matter 

· can at least agree on the documents to be used as evidence and even the narrowing of 

the issues. 

On item two and three it is submitted that the conciliator can provide the necessary 

guidance to assist parties where parties they are unsure about the terms of reference and 

. also advise them on narrowing the issues. 

4) A legal representative can put up a good prima facie defence which research and 

authority substantiate and which could convince the opposing party not to proceed 

with the matter. The arbitration process can thus thereby be avoided. 

The LRA also narrowed the scope to the right of representation by candidate attorneys as 

they are not admitted as legal practitioners in terms of section 213 and may therefore not 

Tepresent clients in the Labour Court or CCMA.51 A legal practitioner is defined in S 213 
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of the LRA as meaning 'any person admitted to practice as an advocate or an attorney in 

' the Republic. The Attorneys Act provides that unless cause to the contrary to its 

satisfaction is shown, the court shall on application in accordance with the Act, 'admit 

and enroll' any person as an attorney if certain requirements are met. It follows that as a 

- minimum, to fall within the ambit of S 213 and thus be able to represent a disputant in for 

example the Labour Court or the Labour Appeal Court, a person should be admitted to 

practice as an attorney be enrolled as such. The limitation on representation was extended 

to also exclude attorneys or advocates which were once practitioners, and who 

subsequently ceased to practice. They also do not fall within the scope of S 213. 

Perhaps the strongest arguments for legal representation relate to arbitration proceedings. 

As was pointed out earlier, legal representation at arbitration level is permissible, but not 

in ·cases of dismissal for misconduct and incapacity. The Respondent in the CCMA case 

No: 1487 made the following significant submissions in favor of the right to legal 

representation in cases of misconduct and incapacity. He argued that the effect of certain 

provisions in the Constitution52 is that a commissioner presiding over the arbitration is 

required to have regard to the spirit, purport and objects of Chapter 2 of the Constitution 

·. when interpreting any provisions of the LRA. In this regard he referred to s 34 of the 

Co_nstitution, which provides that: 

"Everyone has the right to have any dispute that can be resolved by the 

application of law, decided in a fair public hearing before a court or where 

appropriate another independent and impartial tribunal. " 

The Respondent further argued that the right legal representation is implicit in this 

section because the use of legal representatives in court and tribunal proceedings is very 
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·.•much a part of our legal system.53 Reference was also made to section 33 (1) of the 

constitution that postulates; 

"Everyone has the right to administrative action that is lawful, reasonable and 

procedurally fair. " 

· He contended that the words "procedurally fair" refer to the rules of natural justice in 

· · terms of which each party has a right to be heard. This entails the right to legal 

representation, if it is only by being so represented, parties will be properly heard. The 

court in the Netherburn54 case investigated similar and additional constitutional 

jnfringements referred to Case No.1487. The court in Netherburn reviewed the CCMA 

commissioner's refusal to allow legal representation. The commissioners' exercise of his 

discretion in terms of s 140 (1) was challenged on the following grounds: 

• S 23 (1), everyone has the right to fair labour practices, 

• S 33 (1) everyone has the right to administrative action that is lawful, reasonable 

and procedurally fair, 

• S 9 (1) everyone is equal before the law and has the right to equal protection and 

benefit of the law, 

- . • S 9 (3) the State may not unfairly discriminate directly or indirectly against 

anyone on one or more grounds including race, gender, sex, pregnancy, marital 

status, ethnic or social origin, colour, sexual orientation, age, disability, religion, 

conscience, belief, culture, language and birth. 

· The court considered that there had been no unjustifiable infringement of the 

· Constitution.55 With regard to section 23 (1), the court assumed, without deciding, that an 

employer's rights vis-a-vis his or her employees are embraced ins 23 (1). Procedures and 

institutions must be in place to enforce these rights should they be violated. The court 

cautioned however that it did not mean that the institutions to enforce the right, belong to 
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this class. It opted not to decide this point. Regarding section 33 (1) it noted that the 

CCMA is an organ of State and not a court of law. What had to be ascertained was 

· whether the CCMA's arbitration function is an administrative act or function because 

only then would it fall within the framework of PAJA regulation. 

The court referred to Shoprite Checkers (Pty) Ltd v Ramdaw NO & Others56 and 

· preferred the view expressed by Wallis AJ ( as he then was) at paragraph 90 that 

arbitration under the auspices of the CCMA is not administrative action. The court held 

that there is no differentiation between claims of employers and employees as regards 

legal representation. Employers or employees who seek to be represented by a legal 

practitioner are treated on the same footing. Neither has an unqualified right to legal 

representation. Theoretically where the employer and employee apply to be legally 

represented, and this privilege is granted to one of them and not the other, it does not 

mean that s 140 (1) discriminates between them. In Netherburn Landman J found that the 

einployer did not suffer discrimination. He alluded to the inconsistency and inherent 

illogicality in the LRA as regards the issue of legal representation. The court pointed out 

that where the inconsistent or irrational regulation does not infringe a particular 

Constitutional right, it does not permit a court to conclude that because one section of the 

LRA which is out of step with a more expanded or generous right, section 140 (1) is 

invalid in terms of the Constitution. Netherburn confirms the status quo regarding 

. representation in dismissal cases. 

Section 138 (1) of the LRA refers to the manner in which a commissioner must deal with 

a dispute. It states that; 
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"The Commissioner may conduct the arbitration in a manner that the Commissioner 

considers appropriate in order to determine the dispute fairly and quickly, but must 

deal with the substantial merits with the minimum of legal formalities" (my 

. emphasis). 

This means that the Commissioner controls the process. Legal practitioners who 

acknowledge and conform to the CCMA' s unique approach to litigation should not be 

· obstructed to appear before it. Considering our country's low literacy levels and high 

· scale oflow skilled workers from various sectors, it is not surprising that most employees 

. and ·even many employers in South Africa are not confident of their ability to represent 

themselves. They must deal with: 

• an unfamiliar setting and different rules of procedure, 

• the uncertainty of dealing with substantive issues and the strengths or weaknesses 

of a case, and 

• the difficulty of dealing with the former employer directly. 

Van Zyl and Rudd 57 in addition highlights at page the anomalous nature of the provisions 

of. the 1995 LRA regarding legal representation. Although parties are generally not 

entitled to legal representation at unfair dismissal arbitration proceedings, they are 

· permitted such representation during arbitrations relating to residual unfair labour 

practice matters. Why allow legal representation to an employee who challenges 

disciplinary action short of dismissal and exclude representation in challenges to 

·. dismissals which are more significant for both parties? 

The same concern was raised in Netherburn where the court states that there are no 

rational reasons to deny a right to legal representation to an employee or his or her 

employer in arbitrations about dismissals allegedly occasioned by operational 

requirements, and not where the capacity or conduct of the employee is concerned. The 
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·court considered that there is no rationality in permitting a right of legal representation in 

. disputes about discipline falling short of dismissal, where job security is not in jeopardy, 

· and not in conduct and capacity dismissals. The court pointed out that it is neither fair, 

. nor does it encourage nor reward entrepreneurship and investment on the part of the 

employer if the employer is bound to keep in employment employees who do not abide 

by the rules of morality or who are unfit for the post. An employer too, may require legal 

representation to ensure that a fair and valid dismissal of such an employee is upheld. 58 

The case against legal representation. 

~egal representation is discouraged by the LRA at CCMA hearings. This is based on the 

assumption that all legal practitioners are adversarial and technical 'point takers.' 

Reever v Heilbron Nissan59 confirmed the legislative view on legal representation. 

• Moahloli C referred to the Explanatory Memorandum that accompanied the 1995 Labour 

Relations Bill, in determining if representation was permissible in misconduct arbitration. 

The memorandum, which summarizes the critique against legal representation, pointed 

out that: 

• Lawyers are often responsible for delaying proceedings due to their 

unavailability and the approach they adopt. 

• Individual employees and small business are at a disadvantage because of the 

legal costs. 

• The legislature sought to ensure that the proceedings focused on practical 

settlements rather than legal technicalities. 

These submissions have been echoed in many CCMA awards. The Commissioner in 

Netherburn, 60 considered that it is not an inherent requirement that a fair hearing can only 
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take place if a party is legally represented. Furthermore, although his task was to apply 

the law, he would do so in relation to the facts presented by the parties and he did not 

_need to be guided by them on the law. He concluded that the intention of the LRA was 

that arbitration of disputes concerning the conduct or capacity of an employee should be 

handled by the parties themselves without legal formalities. 

_ Other writers compared ADR to the formal legal system that has become too formal, 

· rigid and legalistic. They warned that great care must be taken to avoid similar 

developments in the field of ADR.61 Draft amendments to the LRA made provision for 

the unrestricted right of appearance for attorneys and candidate attorneys at conciliation 

and arbitration proceedings before the CCMA. The Law Society of South Africa 

(hereinafter 'LSSA') through its Standing Committee on Labour made strong 

representations to the Labour Department and the National Economic, Development and 

Labour Council (hereinafter 'NEDLAC')62 that legal representation would assist in the 

speedy and efficient resolution of matters. However, with the Millennium Labour 

_· Council Agreement some social partners and particularly NEDLAC, favored the retention 

of the status quo. The 2002 Amendments63 deleted the three sections dealing with 

representation. Section 115 (2A) (k) authorizes the Minister of Labour to promulgate 

. rules regulating the right of a person to represent any party in any conciliation or 

·_ arbitration proceedings. The Amendment Act in schedule 7 item 27(1) however provides 

that the sections on representation remain in force until the Minister together with 

· NEDLAC and the CCMA regulate the matter by CCMA rules. Rule 2564 of the CCMA 

rules currently provides for and regulates the issue of representation at the CCMA. Rule 

17(6) & (7) deals with representation in the new con-arb process. The con-arb meeting is 

a: two-way process in which arbitration commences immediately after conciliation in 

· terms of s 191 ( c) of the Act. The conciliating commissioner will try and resolve the 
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.. dispute through conciliation and if this is not successful, the matter would proceed to 

· arbitration. Both parties may request the assistance of a legal practitioner. Basically the 

same considerations regarding representation as referred to under section 13 8 ( 4) and 

section 140 (1) of the LRA, apply to the con-arb process. This procedure requires the 

legal representative to wait at the CCMA while the matter is being conciliated until, 

failing settlement, it is referred to arbitration where the representative will under certain 

conditions be allowed to appear. It could be argued that the restriction of legal 

representation in light of the amendments will be a further financial burden to a party, 

who as a result of his dismissal lost his salary, and in addition has to pay for the extra 

time his legal representative spends at the con-arb hearing. 

After the enactment of the LRA there was a proliferation of trade unions and employers' 

organizations. 65 The structure of the legislation was such that labour consultants and, to a 

lesser extent practising attorneys and advocates were effectively denied the right of 

representation. The statutory restriction on legal representation has led to the following 

unwelcome situation: 

• Spawning of bogus trade unions and employer organizations, 66 

• Some employers resort to appointing their industrial relations consultants as 

directors of their companies to allow them to represent them at the CCMA. 67 

• Labour consultants act in concert with attorneys to mislead the CCMA and the 

courts into believing they are proper representatives before it. 68 

The tendency of labour consultants and legal representatives to form trade unions or 

employers organizations solely to be able to appear in labour court proceedings has not 

. , always been readily accepted by our courts.69 The Explanatory Memorandum to the 

Labour Relations Amendment Bill 2000 points out that labour consultancies registering 

as employers' organizations undermines effective dispute resolution. They are infraudem 
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· .legis. In the Smollan70 case the company appointed its industrial relations (IR) specialist 

as a director of the company for the sole purpose of representing the latter at CCMA 

conciliation and arbitration proceedings. The company applied to the Labour Court to 

.. review the senior commissioner's refusal to allow its IR consultant to represent them at 

the CCMA. The Labour Court held that the commissioner was not entitled to deny the IR 

consultant permission to appear as he was a bona fide director of the company. The court 

pointed out that it must be borne in mind that section 138 (4) limits representation of 

juristic persons considerably and that further restrictions would constitute an 

infringement of the right to representation. 71 These developments show that some parties 

. are going to great lengths to secure representation of their choice and others even further 

to ·gain entry to the system. It is argued that this conduct, particularly where it involves 

legal practitioners, as in the Beets72 case, is nothing short of being dishonourable and 

· should not be tolerated by our courts. 

Commissioner's views on legal representation 

.. An analysis on the merits and demerits of allowing legal representatives an unrestricted 

right to represent parties in disputes conducted under the auspices of the CCMA would be 

• incomplete if one does not reflect the views and experiences of CCMA commissioners. 

To that end, in-depth interviews were conducted over a period of 3 days with 17 CCMA 

commissioners based at their W estem Cape offices. Their responses provide a good 

indicator of commissioner attitude towards the involvement of legal representatives in the 

· arbitration and con-arb processes. Although it must be readily conceded that this was a 

small group, they represented a diversity of senior and junior commissioners, full and 

part-time and people with legal and industrial relations experience. As to whether the 

. presence of legal representatives hinder the development of less formal or more speedy 
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dispute resolution, 58% of commissioners disagreed with this proposition. 40% indicated 

· -that the process would be less formal and quicker without of legal representatives and 2% 

were undecided. Of the 58% who disagreed most had particular comments in support of 

their stance: 

• Legal representatives assist with identifying and narrowing the issues making it 

clear for all the parties from the beginning; 

• They may also have had the benefit of thoroughly consulting with their clients 

and advising them if their claim or defence was unmeritorious; 

• They conduct effective cross examining, thereby getting to the truth quicker; 

• It is often time-consuming to deal with unrepresented parties where the 

commissioner must explain the rules and procedures, the rules relating to 

evidence and also question the parties without appearing bias. The absence of 

legal representatives therefore places greater demands on a commissioner's 

competence; 

• Some commissioners also opined that in their experience they were unlikely to 

be reviewed where both parties were represented by legal representatives as 

opposed to cases where an unrepresented disputant may feel that a 

commissioner was biased where he or she did not decide in favour of the 

unrepresented party; 

• without legal representation, the commissioner must take sole responsibility .of 

knowing the law, applying and interpreting it effectively. This may be an easier 

task for commissioners with extensive experience in industrial relations or with 

a legal background, than for those without these attributes. 

• 88% of the interviewees indicated that union representatives can also be 

obstructive and sometimes even more intransigent where they are not well 
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trained and where their primary focus are membership drives and not settlement 

of disputes in accordance with law. 

Commissioners falling within the 40% category opined that: 

• Legal representatives are technical point takers and frequently raise jurisdictional 

challenges; 

• Some often do not understand the process and focus only on getting the best deal 

for their client, neglecting other avenues of possible settlement which could be 

mutually agreeable to both parties; 

• Some are intentionally confrontational and often try to intimidate the other parties 

into settlement. 

The undecided 2 % indicated that their approach would depend on the issues of law raised 

during a matter and the legal representative's or the party's level of understanding of 

labour law. A total of 88% of the target group indicated that the restriction on legal 

representatives should not be extended to other types of disputes, ie to residual unfair 

• labour practices, retrenchments, etcetera. In support of this they considered that there are 

potentially difficult questions oflaw that are raised in these other catogories of disputes. 

· On the issue of allowing candidate attorneys and labour consultants to represent parties, 

Nearly all commissioners considered that the ban on candidate attorneys should be lifted 

and all. 1 7 commissioners considered that the status quo regarding labour consultants 

should remain. Those in favour of allowing candidate attorneys were of the view that: 

• Candidate attorneys represent parties in both civil and criminal matters in 

magistrates courts; 

• They belong to a professional body and are required to adhere to a ethical 

code; 

• They have legal qualification; 
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· • · Their introduction into alternative dispute resolution early in their career may 

convince them to choose this less confrontational method of resolving 

disputes as opposed to the adversarial approaches used in other courts. 

···The strong stance against labour consultants was mainly due to the commissioners' views 

· that the absence of a professional regulatory body, the lack of qualification standards and 

· no known ethical code to govern consultant conduct and the lack of any protection of 

their clients or third parties militated against granting them rights of representation in the 

CCMA. Some commissioners opined that if a party obtains inaccurate advice from labour 

consultants it is very difficult to move them from their positions and the building of trust 

then also takes longer. 

A SUMMARY OF THE UK EXPERIENCE: 

'If we are not careful, we shall find the industrial 

tribunals bent down under the weight of the law 

books or, what is worse a sleep under them. Let 

principles be reported, but not particular instances' 73 

History and legislative framework 

The United Kingdom (UK) law on dismissal dates back more than 30 years and is, in 

· essence very much like SA's.74 When exploring comparative procedures and institutions 

for resolving dismissal disputes, there are many similarities between the system of the 

UK and our own legal system. Both countries have Westminster forms of government, 

none a complete federal state and their economic policies are determined by laissez faire 

theories, with market disciplines being injected into the public services by privatization. 75 

Iri common with the other countries investigated in this paper, Australia, India and New 
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Zealand, the demand for speedy and accessible systems of resolving disputes has been 

high on the agenda in the UK and South Africa for some time. 76 

Employment tribunals, formerly industrial tribunals, were established in the 1960s to 

allow. lay people access to employment dispute resolution without the need to follow 

strict procedures or to become immersed in legal technicalities. 77 Sinclair, Botten and 

Cahill point out that the tribunals were intended to be ''user friendly", so that the 

· · chairman and lay members would apply as much common sense as law to the issues 

before them, taking the approach of an industrial jury.78 Similar views were expressed by 

: the Donovan Commission which called for the creation of tribunals that would have the 

virtues of cheapness, accessibility, freedom from technicality, expedition and 

. informality.79 This Commission, under Lord Donovan, was appointed in the context of 

high levels of unofficial strikes during 1965 and 1968. One of its tasks was to consider 

relations between management and employees and the role of trade unions and 

employers' associations in promoting the interests of their members. 

Under the original British Tribunal Act the parties were entitled to be represented by any 

representative except a lawyer. The rationale for this was that the presence of lawyers at 

administrative tribunals would over-judicialize and unduly lengthen the proceedings. In 

dismissal cases, the majority of applicants are unrepresented at the hearing though it 

· se~ms that more then half consulted a solicitor or advisor about their case. 80 Although 

tribunals may control the way a representative conducts a case, they may not refuse to 

allow any person to act as a representative. The number of conflicts brought before the 

British industrial tribunals increased substantially over the past decade.81 Schneider 

points out that in 1989 the tribunals worked through 29,000 complaints and ten years 

later their annual workload amounted to 74,000 finished cases, a growth of 150%. Some 
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· cases. clearly presented complex legal issues, whereas others such as claims for 

·redundancy pay or unfair dismissals appeared to be relatively free of 'legal' debate, 

although it was submitted that the legal rules still played a significant subliminal role. 82 

·. Of the 52,000 unfair dismissal claims referred to Advisory, Conciliation and Arbitration 

Service (ACAS) during 2001-2002 only about 10,000 went to arbitration with over 

22,000 being settled and 12,000 withdrawn.83 While this statistics revealed a 

settlement/withdrawal figure of almost 75%, I Manley opined that there is not enough 

information available to pinpoint the main causes for this high settlement rate. The 

·· Employment Rights (Dispute Resolution) Act was enacted on 8 April 1998 and one of its 

chief aims is to establish of an alternative method for dispute resolution in unfair 

. dismissal cases. The origins of the legislation, however date back to the growing concern 

in the middle 1990s expressed by the Conservative government that delays caused by the 

dramatic increase in the case load of industrial tribunals and the growing complexity of 

the law meant that the original objectives of the tribunal system were no longer being 

met. 84 According to the Act, the scheme was designed for those cases which do not 

. involve complex points of law. Even so, parties may still be legally represented.85 The 

· new ACAS arbitration procedure became operational in May 2001. It is entirely 

. yoluntary and is available only for unfair dismissal disputes. This arbitration alternative 

has.been supported by both the Confederation of British Industry, as a means of reducing 

the number of tribunal cases, and the Trade Union Congress as a way of tackling undue 

'legalism' in unfair dismissal cases.86 

The Human Rights Act 1998, by incorporation into UK law of Article 6 of the European 

Convention on Human Rights, requires that every person has the right to a fair trial and 

. this has been held to include representation in appropriate cases. 87 This view was 
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confirmed Bache v Essex County Council. 88 The Court of Appeal stated that the right 

· under section 6(1 )( c) is not overridden by the tribunal's general power under Rule 9 to 

Schedule 1 to the Employment Tribunals (Constitution and Rules of Procedure) 

· Regulations 1993. These rules allow the tribunals to control the way in which a party or 

his representative conducts a case, but does not give the tribunal the power to dismiss the 

representative. Generally there is no legal aid available in employment disputes, although 

appeal to the Employment Appeal Tribunal is an exception. The Bache case and others 

which deals with the question of legal representation do however not serve as good 

reference points as these cases mainly deals with a disputant's right to legal aid. In 

compromise or settlement agreements regarding unfair dismissals, discrimination · and 

equal pay, complainants are usually required to have received independent legal advice 

from a qualified solicitor or barrister as to the terms and effects of the agreement. 89 The 

· 1998 Act90 widened the range of persons who could validly give advice to a complainant. 

· The writers point out that it is no longer necessary to receive "independent legal advice 

from a qualified lawyer", rather that the requirement is to receive advice from a "relevant 

independent adviser". The latter advisor was defined as one of the following; 

• A qualified lawyer, solicitor or barrister; 

• A trained union officer; 

• Employee, or a 

• Member who has been certified by the union as competent to give such advice; 

. • · A worker at an advice centre who has been certified by the centre as competent 

to give such advice and is authorized to do so on behalf of the centre; 

• or a person of a description specified in an order made by the Secretary of State. 

I 
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··. Isabel Manley commented that the status quo with regard to representation is basically 

that "any one" can represent a complainant at tribunals. 91 

Legal Representation is in addition allowed at all stages and during any type of dispute. 

Apart from lawyers and union officials ACAS also offers legal advice. Workers also 

make use of the Citizens Advice Bureau who provides legal advice and assistance free of 

. h· 92 .c arge. 

··The Research conducted and findings 

The most frequent criticism leveled at the current employment tribunal is that it has 

become to legalistic. Schneider notes that the current practice of appeals from the 

Employment Tribunal to the Employment Appeal Tribunal and then the Court of Appeal, 

the House of Lords on points of law, are at odds with the idea of an informal and non-

· legalistic forum for worker complaints. 93 He points out that a substantial body of tribunal 

·case law has accumulated over the years and is frequently cited in decisions. Hence, the 

statutes that the tribunals are supposed to administer have increasingly been subjected to 

· · "subtle lawyers' reasoning." He further opined that this development contradicts the 

philosophy of informality and easy accessibility of the tribunals, resulting in a large 

proportion of the parties being represented by lawyers or union officials at hearings. 

· Representation by lawyers amounted to some 30% in 1998/1999. Significantly, research 

· · in Britain suggests that legal representation markedly increases the chances of success 

(Leonard, 1987; Germ and Germ, 1989; Germ, 1993). Research conducted by Adele 

Sinclair and others into tribunal work in the UK is instructive.94 The authors reviewed 

· statistical analysis into the value of legal representation on a win and loose basis. They 

examined employment tribunal decisions during 1992 and 1995 to assess whether legal 

· . representation contributes not only to the success of a case but also to the amount of 
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compensation awarded to a successful applicant. They argue that if legal representation is 

seen to have a significant impact on the outcome of cases it also follows that, without 

· · 1egal aid, or a satisfactory alternative, there are no adequate arrangements to guarantee 

individual procedural rights and that disparity of legal representation in tribunal 

. proceedings amounts to a breach of individual human rights. Their study was based on 

three sources of information: by studying tribunal files, by observing cases and from 

interviews with applicants. Their survey concentrated on unfair dismissals and disputes 

concerning wages. The research showed that the respondent's lawyer increased his 

chance of success by 25% if the applicant had no lawyer and the applicant's lawyer 

. improved his or her chances by 70% if the respondent also had a lawyer. The authors 

echoed the work of Genn and Genn, whose research findings also consistently showed a 

positive value for the legal representative ranging from 10 - 20%. They concluded that 

on average the legal representative improves respondent's chances of success by 15% and 

· the applicant's by of 6.5%. The authors however warn that these results must be tempered 

by the likelihood that even those applicants who appear to have no representation have 

sometimes already received considerable help in the way of legal advice and assistance 

from . legal representatives before filing their application to the tribunal. An ACAS 

. opinion survey into parties' perceptions of representation in unfair dismissal disputes 

.showed that: 

" ... The general view of applicants and employers - both those who had acted for 

themselves and those with representatives - appeared to be that it is very difficult 

for an unrepresented party unfamiliar to the system to operate within it. This was 

underpinned by the view that tribunal procedures are, in fact, complex and 

legalistic and that an unrepresented party is at a distinct disadvantage at a hearing, 
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particularly of their opponent has professional representation ... ' (Lewis and 

Legard 1998, 40)"95 

· · Sinclair was however doubtful whether the perceptions of the parties to unfair dismissals 

were sufficient to give an individual right to legal representation, but argued that the 

· . · statistical evidence gives a more concrete basis for such a claim. It is clear from their 

findings is that the European Union and human rights law made aspects of dismissals 

. claims more complex and the hearing process subject to scrutiny. Therefore they 

considered that access to legal representation will need to be addressed to ensure that the 

right to be compensated for unfair dismissal can be pursued in a way that dismissed 

·employees rights become a reality in financial, as well as declaratory terms. In reviewing 

· the aspect of representation at employment tribunals Macmillin argued that the 

involvement of lawyers is not in itself, a departure from the 'Donovan' ideals, although 

cases with legal representation on both sides frequently takes longer to come to trial, and 

longer to try, than cases without.96 For him, it should be entirely a matter for the parties 

whether they are represented or not and for the legal profession to acknowledge and 

conform to the tribunals' unique approach to litigation. 

DEVELOPMENTS IN NEW ZEALAND 

History and legislative framework 

A review of the developments in New Zealand is useful because the country's system and 

legislative framework on unfair dismissals, called unjustified dismissals is somewhat 

· similar to South Africa. From 1894 to 1991 the country had a legal system which 

supported trade unionism and collectivism.97 Colby and Newall points out that since 1936 

· union membership were compulsory for workers below managerial level in the private 

sector with industrial level agreements which applied to all workers in the industry and 
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until 1980 all unresolved disputes were resolved by compulsory arbitration. The 

Employment Contracts Act 1991 (hereinafter "ECA") heralded a fundamental paradigm 

shift in New Zealand's industrial relations. The Act scrapped compulsory union 

membership and employees now negotiate legally binding contracts which can be either 

. individual or collective and in either case employees can now authorize someone to 

negotiate on their behalf, such as a lawyer or a trade union. 98 The country's unfair 

dismissal provisions have been in operation since the early 1970s. The New Zealand 

Industrial Relations Act 1973 required all arbitration awards and collective agreements to 

contain a personal grievance procedure to deal with disputes about unjustified dismissals 

and in· essence this provision was retained. This Act did however not define dismissal or 

deal with it in any express way. Corby and Newall commented that this provision gave 

the appellate courts considerable scope in that the court now had to provide the guidelines 

on· the question if a party was dismissed or not. Unjustified dismissal claims were 

·handled by an employment tribunal established under the Act. As far as procedure under 

the ECA concerned the position was as follows; 

• the grievant must notify the employer in writing of the grievance 

alleged, how it occurred and the remedy sought; 

• if there is no resolution, grievants apply to the employment tribunal for 

mediation and/or adjudication; 

• if grievants want adjudication, either with or without mediation, then as 

well as filling in form they have to make a statement of claim, which in 

practice is at least seven pages long, and they have to specify the precise 

remedy, ie the quantum if compensation is sought.99 

Corby notes that for the period, 1996-1997, 59% of cases lodged with the New Zealand 

employment tribunal were settled through mediation, though the reasons for this 
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undoubtedly go beyond the effectiveness of the process itself. The rewards of continuing 

to an employment tribunal are potentially less, and the risks greater, than in the UK 

·. because not only are the levels of compensation fairly modest, but also legal 

representation is much more the norm and costs tend to follow the event. 100 The 

enactment of the Employment Relations Act 2000 (hereinafter "ERA") heralded the end 

for the employment tribunal. The new law's main focus is now on the enhancement and 

preservation of employment relationships and a more emphatic reliance on a range of 

mediation services to achieve those objectives. 101 Section 149 of the ERA however 

provides that the tribunal would remain in office continuing to deal with matters which 

fall within its jurisdiction for a specified transitional period, assisting the phasing in of 

the Employment Relations Authority. Section 159 of the ERA creates the expectation that 

the parties will undergo mediation and the Employment Relations Authority must also 

. consider whether an attempt had been made to resolve the matter by the use of mediation. 

· · Parties therefore have access to mediation to resolve their disputes before it goes to the 

Employment Relations Authority and on to the Employment Court if no agreement is 

reached. While the Employment Court remains with a similar jurisdiction, the 

· employment tribunal has been replaced with access to mediation through a free service 

provided throughout the country by the Department of Labour. 102 If the dispute is not 

resolved at this level then the matter maybe referred by the parties to the Employment 

Relations Authority. This institution is charged with investigating the matter in a non-

·. adversarial manner and without technicalities, which basically means without lawyers 

having the right to cross examine the parties. 103 If this process does not produce an agreed 

outcome the matter may be referred to the Employment Court for a de novo 

hearing. 104
' 

105 Here the normal adversarial processes apply. An appeal lies to the Court of 

Appeal but only on a point oflaw. 
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A frequently heard criticism is that there are lengthy delays. Carol Powel, referring to the 

role· of counsel during mediation states that they must inter-alia, advise their clients· on 

. the· legal issues and provide a baseline to compare what is currently on offer in 

negotiation with what might be available in another forum. 106 The strength of a party's 

legal rights and the time and cost of the litigation process are significant factors in this 

· , analysis. She commented that lawyers are also very useful in the option generation phase, 

as they understand their own client's needs and interests and have significantly less 

. · emotional -interest in the overall outcome, enabling them to put forward useful options 

which address the needs of other parties as well. 107 

_ Before - turning to a reflection into legal representation m mediation and that of 

-investigation and determination under the auspices of the Employment Relations 

Authority, it is useful to look at the policy proposals which apparently inspired the New 

: Zealand when the procedures were devised. The website of the Department of Labour 

expressly deal with the question of legal representation in its user guidelines. Under the 

heading 'Do I need to employ an advisor or legal representative during the mediation 

phase?' the proffered answer is; 

"A mediation meeting is not a court. People often represent themselves, so, if you 

feel confident, you can prepare for the meeting yourself and explain the facts. But 

if you feel unsure, you can employ an advisor, or ask a friend or family member 

for assistance and support. Engaging an advisor does not necessarily mean they 

will, or need to, represent you before or during mediation. You may need 

assistance at two stages: (1) preparing for the mediation meeting and (2) attending 

the meeting. You don't need any technical knowledge, but you need to be able to 

· listen, respond and maintain enough distance from the problem to be open-minded 
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about the facts presented. An external advisor is often useful in that role. This can 

be a friend, experienced community leader, or a professional advisor." 

A similar question was posted relating to a case in which a party proceeds to the 

Authority for investigation and a decision. The reply reads; 

"The process used in an Authority investigation is designed to make it easy for the 

people directly involved to attend an investigation meeting without an advisor or 

, representative. An investigation meeting is not like a court hearing. The Authority 

member decides how the investigation will be conducted and what information is 

needed, so there is less need for you to have representation. You can present your 

own case. All that is generally required for the statement is a description of the 

facts as you see them. You won't need to prepare an elaborate statement about 

law. The support officers at the Authority and the Authority member can explain 

what is involved and what you need to do. The Authority member will run the 

investigation so that no one is disadvantaged because they don't have 

representation. But if you feel unsure, you can ask a friend or family member for 

assistance and support, or use an advisor or representative, such as a union, an 

employers' association, a lawyer, a community law office, or an employment 

relations advocate." 

The apparent policy considerations behind the aforementioned guidelines indicate that the 

· . Department of Labour envisage the process to be simple, without technicalities and user-

. friendly. 

The research conducted and findings 

Research into in New Zealand's employment tribunals conducted by Ian McAndrew on 

adjudication at tribunals shows that the most significant component of the tribunal's 

. .· workload involves unjustified dismissal claims. 108 The Department of Labour's statistics 
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for 1992 to 1997 shows that tribunal decisions on misconduct dismissals accounted for 

··. ~1.4% of case decisions. There was some decline during the period from 1997 to 1999 

. when dismissal cases accounted for 29.9% of the tribunal decisions. 109 McAndrew's 

research explored the role of representation of parties in employment tribunals. Parties 

are generally represented by lawyers or by lay persons or they represent themselves. The 

following table reflects party success rates by type of applicant representation for 1992-

1997 . 

. Table 1 

Grievance Outcomes 

Grievant Representation Win Lose 

Self Represented Count 28 29 

Percent (49.1%) (50.9%) 

.By Lawyer Count 678 346 

Percent (66.2%) (33.8%) 

By Advocate Count 459 255 

Percent (64.3%) (35.7%) 

Unknown Count 255 158 

Percent (61.7%) (38.3%) 

Applicants in New Zealand were significantly less likely to be successful than those 

applicants who were represented by anyone. It is clear from table one that there is a 

substantial difference in success rates between applicants represented by lawyers and 

those represented by non lawyers. He comments that some would no doubt find this to be 

reason for regret given the tribunal's statutory aim to function as an informal and 

· accessible adjudicatory body. It is also noteworthy that there is no substantial difference 

between applicants represented by lawyers and those represented by non-lawyers. 

McAndrew's research also explored the employer success. 
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Table 2 

Grievance Outcomes 

Employer Representation Win Lose 

. Self Represented Count 88 17 

Percent (83.8%) (16.2%) 

By Lawyer Count 700 459 

Percent (60.4%) (39.6%) 

By Advocate Count 275 148 

Percent (65.0%) (35.0%) 

. No Appearance Count 129 4 

Percent (97.0%) (3.0%) 

Unknown Count 228 160 

Percent (58.8%) (41.2%) 

Unsurprisingly, employers who fail to appear at a hearing, or do appear but without 

.. professional representation they are generally less likely to be successful than when they 

appear with professional representation. Table 2 bears out this proposition. McAndrew's 

research in 1999 and 2000 indicates that the variable that was the best predictor of the 

win-lose outcome was "the nature of the grievance". It follows that success rates also 

depends on the type of dispute before the tribunal. Beyond that, representation is the 

· most significant variable in dismissal disputes. Employers were twice as likely to resist a 

· claim based on personal grievance if they were represented by a lawyer (3 3 % respondent 

success rate) than if represented by a non-lawyer (16%). McAndrew however cautions 

that these statistics do not denote a guarentee of 'representation effect' but the research 

· does show that, whatever the cause, under the defined circumstances, parties were more 

or less likely to have been successful depending on their representation choices, and that 

the fact that that is so is statistically significant and a demonstrable reality, not mere 

chance. 

·. As· under the old Employment Contracts Act, legal representation is allowed at all the 

stages. Colby and Newall comment that legal representation is more common in New 
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Zealand, where 4 7% of employees were legally represented compared to the United 

Kingdom where the equivalent figure was 24% during 1998-1999.110 This high figure 

may partly be contributed to the fact that legal aid is available for the parties at the 

·. Employment Tribunal. The Legal Services Agency is responsible for providing legal aid 

· to disputants who have to undergo a means test, similar to that which is provided in South 

Africa in Criminal Courts. The difference difference in New Zealand however is that the 

· legal aid provided by the Agency is not entirely free. 

DEVELOPMENTS IN INDIA: 

llistory and legislative framework 

Notwithstanding the apparent differences in the legislation and particularly the State's 

involvement in the compulsory adjudication process, it is argued that in substance there 

are similarities in the manner in which the State ordered labour market in India and South 

Africa. The Constitution of India declared it to be a Welfare State, where equality, social 

justice and welfare of workers are secured. As in South Africa, social justice enjoins the 

State to eliminate inequality of income, status and standards of life and provide a decent 

standard of life to the working people. 111 India's legal system emphasizes judicial 

intervention in the resolution of labour disputes on the grounds that this approach would 

better serve the cause of social justice. It was felt that social justice would be best 

administered by a labour judiciary because it would keep in mind the power position and 

susceptibilities of workers. 112 

The Industrial Dispute Act 1947113 (hereinafter "IDA") is the principal central industrial 

relations law in India and its objectives are investigation and settlement of industrial 

· disputes. 114 It establishes compulsory adjudication of rights disputes between employers 

and workers as well as interests disputes by industrial tribunals. 115 If an employer intends 



42 

to dismiss a worker it must comply with the The Industrial Employment (Standing Orders 

_ 4ct) 1946 (hereinafter "IE(SO)A"). The of IE(SO)A however only applies to 

. · e.stablishments with more than 100 workers and to directing the procedures for dismissal 

of workers for misconduct - no other category is permitted. 116 If an employer wishes to 

terminate the services of a worker by notice, the IDA becomes applicable. The IDA 

establishes statutory labour courts and tribunals to adjudicate disputes. 117 The presiding 

. ~ officers are high court and district court judges who is empowered by the IDA to 

establish their own procedure but the tribunal rules require evidence to be taken and 

witnesses to be examined, cross-examined and re-examined. 118
'
119 While the powers of 

the industrial tribunal in some respects are different from those of an ordinary civil court, 

it is essentially working as a judicial body. 120 It has been held that the tribunal discharge 

similar functions to those of court although it is not a court. 121 The judgments and awards 

· . of labour courts and tribunals are final and not subject to appeal. As in South Africa, 

· conciliation in India has been statutorily recognized as an effective method of dispute 

resolution in relation to disputes between workers and the management. 122 Conciliation is 

· . encouraged through a variety of devices: 

• conciliation is by an Government official of the Labour Department123
; 

• the conciliation officer is required to make all efforts to settle the disputes by 

conciliation; 

• the agreement reached in the process of conciliation is subject to certification as 

fair by conciliation officer; 

• the settlement is a self executing document and a breach by management is a 

ground for recovery of dues under a simplified summary process. 124 

When a dispute exists between employer and employee it is referred to one or other of the 

authorities specified in the Act. The Labour Courts and tribunals are given wide powers 
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· · to determine disputes and, wherever necessary, to grant appropriate relief which the 

normal courts of the land cannot grant. 125 Section 18 provides that the parties may 

conclude settlements in conciliation or private agreements. Conciliation agreements are 

binding on all the workmen employed in a certain industry at the time of the agreement 

but private agreements are only binding on the parties to the settlement. 126 A settlement 

agreement, even if concluded in conciliation does not however have the same status as a 

·_,court order. As a consequence it is widely considered that conciliation is formality. 127 

Ah,out ·90% of the Government's conciliatory intervention and references to the labour 

· courts relates to dismissal of workers. 128 

.. The Industrial Law in India did not originally discourage legal representation and 

restrictions were first imposed in 1950.129 At the time the parties and the Employment 

Tribunal could reach agreement on legal representatives. Section 36 of the IDA provides 

· for representation of workers by the following category of persons: 

·It reads: 

(1) A workman who is a party to a dispute shall be entitled to be represented in any 

proceeding under this Act by-

.· (a). [any member of the executive or other office bearer] of a registered trade union of 

which he is a member; 

(b) [ any member of the executive or other office bearer] of a federation of trade unions to 

·. which the trade union referred to in clause (a) is affiliated; 

( c) where the worker is not a member of any trade union, by [ any member of the 

executive or other office bearer] of any trade union connected with, or by any other 

workman employed in, the industry in which the worker is employed and authorized in 

such manner as may be prescribed. 
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. (2) An employer who is a party to a dispute shall be entitled to be represented in any 

proceeding under this Act by-

( a) an officer of an association of employers of which he is a member; 

.. (b) an officer of a federation of employers to which the association referred to in clause 

(a) is affiliated; 

( c) Where the employer is not a member of any association of employers by an officer of 

any association of employers connected with, or by any other employer engaged in, the 

industry in which the employer is engaged and authorized in such manner as may be 

· · prescribed. 

(3}No party to a dispute shall be entitled to be represented by a legal practitioner in any 

conciliation proceedings under this Act or in any proceedings before a Court. 

(4) In any proceeding [before a Labour Court, Tribunal or National Tribunal], a party to a 

dispute may be represented by a legal practitioner with the consent of the other parties to 

the proceedings and [with the leave of the Labour Court, Tribunal or National Tribunal, 

as .the case may be]. 

· The policy· behind the IDA was to expedite industrial dispute resolution and to avoid 

. conferring a narrowly legal complexion to industrial differences. 130 According to Saini 

legal practitioners need more time for presenting cases with detailed opening and closing 

remarks. It has also been suggested that in India, as elsewhere, prolonging a matter might 

sometimes serve the pecuniary interest of the practitioner in terms of higher fees. 

As in South Africa, there is an absolute prohibition to representation by a legal 

practitioner in statutory conciliation proceedings. 131 Representation by legal practitioners 

before the Labour Court or tribunals reflects the SA 1956 LRA in allowing representation 

with. the consent of all the parties to the proceedings as well as leave from the court. 132 

· The IDA reflects the early 20th Century English law definition of trade disputes as these 
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may not concern individuals unless it is taken up by his union or a considerable number 

· of workmen. 133 A company or corporation can be represented by a director or their own 

~fficers. In the event that a legal practitioner under a company or corporation's control is 

not a practicing advocate or attorney, the fact that he was earlier a legal practitioner or 

has a legal degree, will not stand in the way of the company or the corporation being 

represented by him. 134 Parties can, as in South Africa, avoid the constraints on 

representation by having their legal representative becoming an officer of an association 

of employers or an office bearer of a trade union. 135 There is no scope for inquiry by the 

tribunal into the union or an employers association. 136 The IDA also provides in section 

2A that an individual dispute relating to dismissal is deemed to be an industrial dispute. 

However the adjudication of such a dispute still requires a conciliation officer to refer the 

dispute to the ~ribunal. 137 Thus the ostensible extension of the statutory dispute resolution 

procedures remains subject the exercise of administrative discretion of state officials. The 

tribunal proceedings are traditionally adversarial and adjudication was intended to be 

procedurally more flexible than civil trials. Indeed, commentators suggest that labour 

courts and tribunals have come to follow very strict civil procedures and legal niceties 

. and echo the Civil Procedure Code 1908.138 Saini's 1994 study showed that presiding 

officers do not enquire into disputes and are passive civil court umpires of the evidence 

and argument put by the parties. He states that although legal terminology may be 

sometimes necessary for conveying the precise meaning of concepts, its frequent use 

makes it difficult for the parties to understand and participate during the proceedings. The 

IDA does allow for experts to assist labour tribunals and courts but this option is almost 

never exercised. Pai notes that labour courts and tribunals emphasize formal civil court 

·procedure rather than working with a more flexible inquisitorial method which is more 

likely to bring out the essential issues in a dispute. Furthermore, since the judges are 
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transferred from civil courts to labour courts, they are frequently not well versed in the 

issues relevant in employment disputes. He argues that it is reasonable to suppose that the 

presence of legal practitioners in conciliation may divert attention to technical pleas and 

will detract from the informality of proceedings, thereby impeding smooth and 

· expeditious settlement. However, legal practitioners cannot be blamed if they use their 

. legal training and experience for the benefit of their clients. He acknowledges that Labour 

law operates in a field where there are two unequal contestants. An employee is therefore, 

under. s 36(1) entitled to be represented in any proceedings under the act by the three 

; classes of officers mentioned in this section, with the exception of conciliation 

proceedings. He points out that the consent of the opposite party mentioned ins 36 (4) is 

not an idle alternative, but a ruling factor. Studies based on a sample of cases brought 

. forth for adjudication indicated that in proceedings before labour courts, management are 

normally represented by management consultants or lawyers, while workers rely on the 

outsider union leaders to represent them. 139 

Ordinarily, proceedings take three to four years for making an award. 140 Singh, former 

· .. Chief Justice of India cited the following factors as the main contributors to the lengthy 

adjudication proceedings: 

• The labour department's discretion to refer which it often delays to exercise; 

• The raising of preliminary jurisdictional issues; 

• The presiding officers' lack of training and understanding of industrial 

jurisprudence and there adversarial approach to proceedings; 

• Labour laws that are badly drafted; 

• adversarial approaches used by legal practitioners. 141 

.. In order to curb the delay in the finalization of dismissal disputes Justice D.A. Desai, 

· former Supreme Court Judge, proposed that dismissal disputes be disposed of within 3 
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months, and that the workman should receive his salary during this period. 142 At the end 

ofthis period, if the presiding officer is satisfied that resolution of the dispute is delayed 

beyond the 3 months on account of a recalcitrant workman, his compensation may be 

reduced proportionate to his indifference or dilatory tactics. If on the other hand the 

employer is to blame for the delay, full compensation should be given until the disposal 

of the matter. In the opinion of Desai this will have an effective check on the 

-maneuvering on either side in speedy disposal of the dispute. Commentators in India also 

considered that the possible delaying tactics can and must be curbed by presiding 

· officers. It was submitted that presiding officers are in a position to restrain and educate 

· · the legal representatives thereby encouraging the formation of legal representatives who 

are sensitive to the uniqueness oflabour tribunals and the issues before it. 143 

DEVELOPMENTS IN AUSTRALIA: 

History and legislative framework 

. H~storically the Australian Industrial Relations Commission dealt with collective 

disputes. In such disputes the parties were usually represented by a union on the one hand 

and an employer or employer association on the other. The first major piece of federal 

legislation to impose direct obligations on employers in relation to dismissals as part of 

the federal industrial relations system was the Industrial Relations Reform Act 1993. 144 

For the first time legislation provided statutory protection for employees against 

· ·. dismissal that was harsh, unjust or unreasonable, and dismissal that was not for valid 

reasons connected with the employee's capacity or the employer's operation. 145 

There are a number of important differences between the Commission's traditional 

jurisdiction and the new unfair dismissal regime. Parties to unfair dismissal proceedings · 
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· rnay appear in person or be represented by a union or employer organization. Section 42 

· of the Workplace Relations Act 1996 (hereinafter WR Act) provides that: 

· { 1) A party to a proceeding before the Commission may appear in person. 

(2) Subject to this and any other Act, a party to a proceeding before the Commission 

may be represented only as provided by this section. 

(3) A party (including an employing authority) may be represented by counsel, 

solicitor or agent: 

(a) by leave of the Commission and with the consent of all parties; 

(b) by leave of the Commission, granted on application made by a party, if the 

Commission is satisfied that, having regard to the subject-matter of the 

proceeding, there are special circumstances that make it desirable that the 

parties may be so represented; or 

( c) by leave of the Commission, granted on application made by the party, if 

the Commission is satisfied that the party can only adequately be 

represented by counsel, solicitor or agent. 

. ( 4) A party that is an organization may be represented by: 

(a) a member, officer or employee of the organization; of 

· (b) an officer or employee of a peak council to which the organization is 

affiliated. 

( 5) An employing authority may be represented by a prescribed person. 

(6) Regulations made for the purposes of subsection ( 5) may prescribe different 

classes of persons in relation to different classes of proceedings. 

(7) A party other than an organization or employing authority may be represented by: 

(a) an officer or employee of the party; 
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(b) a member, officer or employee of an organization of which the party is a 

member; 

( c) an officer or employee of a peak council to which the party is affiliated; or 

( d) an officer or employee of a peak council to which an organization or 

association of which the party is a member is affiliated. 

(8) Where the Minister is a party ( other than in the capacity of employing authority), 

another party (including an employing authority) may, with the leave of the 

Commission, be represented by counsel, solicitor or agent. 

(9) In this section (other than paragraph (3) (a): party includes an intervener. 

In addition to this provisions the parties may be legally represented by leave of the 

commission, but leave may only be granted if: all parties consent; on application by the 

party and if the Commission is satisfied that, having regard to the subject matter of the 

· proceedings, there are special circumstances making it desirable that the party be so 

· .represented; or on application by the party, the commissioner is satisfied that the party 

can only be adequately represented by counsel, solicitor or agent. If the 'member, officer 

. or employee' chosen by a party to represent it is legally qualified then the party will have 

. · ·. legal representation as of right. The restriction on legal representation only extends to 

legal representation by counsel or solicitor in their professional capacity. 146 However 

where employment by a party is a sham to overcome the restriction on legal 

.. representation the right of the 'employee' to appear may be lost. 147 While as a matter of 

practice leave to appear by counsel or solicitor is generally granted it should never be 

. assumed. 148 The legislative context within which the Commission operates is provided 

for in section 110(2). It postulates that in any proceedings before the Commission: 

_a) The procedure of the Commission is, subject to the Act and the Rules of the 

Commission, within the discretion of the Commission; 
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· b) . The Commission is not bound to act in a formal manner and is not bound by any 

rules of evidence, but may inform itself on any matter in such manner as it 

considers just; and 

· c) The Commission shall act according to equity, good conscience and the 

substantial merits of the case, without regard to technicalities and legal forms. 

Ross points out that a commissioner may intervene, to an appropriate extend, by asking 

· questions of witnesses. Such a role is appropriate to clear up a point that has been 

. overlooked or left obscure, obtain additional evidence and to exclude irrelevancies and 

discourage repetition. The role of the Commission in asking questions of a witness may 

.. · be _ greater where a party is unrepresented or ineptly represented. 149 In Australia the 

. success rate of conciliation is at about 80-90%. 150 Disputants are obliged to attempt to 

settle the matter via conciliation and if unsuccessful, the AIRC must issue a certificate 

·. indicating it's assessment of the merits and may recommend that the applicant should not 

pursue a particular ground. 151 The WR Act provides for two situations where costs may 

be ordered. The first is where the AIRC is satisfied that an application was lodged under 

section 170CE 'vexatiously or without reasonable cause and the second relates to the 

situation where parties behave 'unreasonably' post-lodgment. 152 

· The Research conducted and findings 

Unfair dismissal matters now account for about half of the Commission's overall 

· workload. 153 Some 7 121 such applications were filed in 2002/2003. Ross requested the 

Australian Industrial Relations Commission (AIRC) Registry to prepare a table setting 

out the outcome of arbitrated unfair dismissal applications in 2001 by mode of 

representation. 154 The preliminary results showed the following developments in terms of 
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· arbitrated results dealing with jurisdictional objections: the objections were upheld in 

55% of all cases. Where both parties where represented 49% of objections are upheld and 

·. where only the employer is represented 79% of objections were upheld. Only 28% of 

· objections· were upheld where the employee is unrepresented and the applicant 

represented. Ross commented that a similar pattern, though not as dramatic, emerges in 

. arbitrations on the merits. The study showed that applicants succeed in 65% of cases 

where both the parties are represented while for unrepresented applicants the success rate 

falls to 50%. 

· Represented applicants are successful in 86% of the cases where the employers are 

unrepresented. A significant proportion of the parties in these proceedings are self 

represented. The increasing incidence of self-represented parties has created particular 

c_haHenges for the Commission as well as significant resource implications for its 

Registry. Similar issues have emerged across a wide range of courts and tribunals . 

. ,As Mason CJ observed in Cachia v Hanes: 

"While the right of litigant to appear in person is fundamental, it would disregarding the 

. obvious to fail to recognize that the presence of litigants in person in increasing numbers 

is creating a problem for the courts. "155 Self represented litigants emerged as an issue 

within the Australian legal system some 30 years ago. According to Ross at that time the 

key the concern was in relation to criminal matters and the extent to which lack of 

representation prejudiced a fair trial. 156 It was not until the late 1980' s that researchers 

and commentators began to consider the issue in the context of civil proceedings. The 

. research generally suggests that self represented parties are less likely to be successful in 

their litigation than parties who are represented and that self represented parties tend to 

require greater registry resources. On the issue of unrepresented litigants and reforming 

the civil justice system, an Australian judge recently commented: 
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"I believe that the question of how to cope with [the plight of the unrepresented 

litigant] is the greatest single challenge for the civil justice system at the present 

time ... cases in which one or more of the litigants is self-represented generally 

take much longer both in preparation and court time and require considerable 

patience and interpersonal skills from registry staff and judges."157 

The Australian Institute of Judicial Administration (AIJA) identified particular problems 

related to self represented litigants in their report published in 1998. These problems inter 

alia included: 

• The lodgment of irrelevant material; 

• The failure to understand procedural issues or follow advice in relation to them; 

and 

. • The failure to understand the distinction between legal advice and advice on 

progress and the problem of added stress on court staff .158 

. These problems were also identified in conciliation and arbitration proceedings before the 

AIRC. 159 Meredith's research into the resolution of unfair dismissal disputes examined 

the conciliation process in the South Australian jurisdiction. 160 She conducted interviews 

with employee applicants, lay advocates and solicitors to obtain empirical data for the 

· ·, ·identification of the factors associated with and assessment of fair process. Her 

· · evaluation of conciliation identifies four factors as important to employees in meeting the 

need for fairness: acknowledgement, being heard, addressing the issues and 

. representation. She found that most employees are doubtful, to a greater or lesser extend, 

about their own ability to represent themselves. The unfamiliar setting, not knowing the 

rules of procedure and the general demands of the whole process were particularly 

stressful. The overriding issue was, however, the basic need for representation in part to 

· correct the power imbalance between the employee and the former employer. She 
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concluded that all employees who were represented, even when they had not been 

·. ~ntirely well represented, were unanimous in their view that representation is necessary. 

Her study showed that those applicants who were capable of representing themselves 

appeared to be a very small minority. 

Late in 1998 the Australian Government reviewed the first twelve months of operation of 

the unfair dismissal provisions under the WR Act to assess the impact of the federal 

unfair dismissal arrangements which commenced on 31 December 1996, particularly on 

small business, and whether those arrangements had operated as intended. 161 The terms of 

reference for the review were The report also investigated the effects of section 42 of the 

· · WR Act. Submissions made by inter-alia the Australian Chamber of Commerce and 

Industry (ACCI), Industrial Relations Court of Australia (IRCA), Job Watch and AIRC 

included the following; 

• · The current process for lodging an unfair dismissal claim requires an applicant to 

seek legal advice in order to have a realistic chance at successfully challenging 

termination. The structure and language of the WR Act and the difficult process 

involved in electing to proceed past conciliation were blamed for creating a need 

for legal advice in this type of action. 

• Proceedings can quickly cost out an applicant, particularly where the respondent 

challenges jurisdiction so that the applicant incurs legal fees upfront, prior to the 

merits of their case being heard. 

• Lawyers engaged by applicants to appear in conciliation proceedings do not have 

either the appropriate attitude or adequate experience to facilitate a practical and 

speedy resolution to claims. It was argued that the unnecessary interference by 

some practitioners is brought about by a lack of familiarity with the system. 
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• Some solicitors were not adequately prepared for conciliation: they had not 

adequately research the issues or taken proper instructions from their clients. 

Furthermore, some solicitors sought to extract a settlement and did not take 

appropriate advantage of the conciliation process. 

• Concerns were also expressed that settlement offers were higher than they should 

be to cater for legal costs during pre-arbitration. As a result, some businesses 

wanting to settle their matters on a commercial basis are dissuaded from doing so, 

because to proceed to arbitration and have a finding made against them, is a 

cheaper option. 

·. • · High applicant legal costs were identified as a hindrance to settlement because 

they inflate settlement amounts. 162 

These employer parties recommended limiting legal representation during conciliation to 

enhance access to legal services and reduce the 'topping-up-effect' with regards to 

settlement amounts. The Government rejected this on the grounds that decisions on legal 

representation should be a matter for each party, subject to the requirement for leave of 

. the Commission. Government also noted concern of employers and small business about 

the -increasing likelihood of inappropriate or speculative applications arising from legal 

practitioners operating on a 'pay if you win' basis, or lawyers or other service providers 

inappropriately advertising the ease of access to unfair dismissal jurisdiction. 163 
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ADVERSARIAL VS INQUISITORIAL APPROACH 

TOWARDS A MORE INQUISITORIAL APPROACH 

"Justice should not only be done but should manifestly and undoubtedly be seen 

to be done."164 

Benjamin, writing on South Africa argues that the question of representation cannot be 

. separated from the broader issue: whether a court should adopt the adversarial approach 

or whether a more inquisitorial approach would bear greater dividends. 165 This author is 

also inclined to proceed on the proposition that the decision to allow or disallow legal 

representation should be influenced by the approaches used at CCMA proceedings. In 

common law jurisdictions, the function of the courts is to listen to the cases as presented 

by the opposing sides and to decide at the end which of those cases the court prefers. 

There is little descending into the arena, no investigating the alleged facts or mero moto 

· suggesting possible solutions for resolving the dispute. 

· The rules of· natural justice preclude the Judge, or arbitrator, from discussing the 

respective cases separately with the parties. The presiding officer must, ... be seen to be 

impartial. The underlying philosophy in civil jurisdictions differs from that in common 

law jurisdictions. The presiding officer may play a more investigative role, but sometimes 

. at the expense of party control over their dispute. In both civil and common law 

jurisdictions the parties 'hand over' their dispute to the legal process and their control 

diminishes eventually to zero when the court reaches its conclusions. Adversarialism was 

· d~fined as a system in which the parties, rather than the tribunal, are in control of the pre­

hearing and hearing processes. 166 An adversarial system refers to the common law system 

of conducting proceedings in which the parties, and not the judge, have the primary 

responsibility for defining the issue in dispute, investigating and advancing the dispute. 
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167 The term 'inquisitorial' refers to civil code systems in which the judge has primary 

responsibility. 'Inquisitorial' also connotes an inquiry where the decision maker 

. investigates a matter. Civil code proceedings represent, in procedural theory, 'judicial 

prosecution' of the dispute, as opposed to 'party prosecution' of the dispute under the 

common law system. 168 During inquisitorial proceedings the presiding officer plays a 

· more active role, calling witnesses and interrogating them in order to ascertain the truth. 

The main differences in the role of the arbitrator during adversarial and inquisitorial 

proceedings were identified by John Brand in 1993 where he states that; 

"This model [ the conventional adversarial model of procedure used in the courts] 

is based on the idea that the disputants are two adversaries fighting it out while a 

neutral third party acts as umpire. In its purest form this model requires the 

adjudicator to be seen as completely aloof from the fray. The adjudicator is 

required to avoid the impression of bias by refraining from intervening to 

comment or question too often. Nor should the adjudicator seek out evidence 

which he or she thinks is essential less the impression be created that the 

adjudicator is aiding one side or the other .. .It is possible, [however], for an 

adjudicator to play a completely different role, namely that of an inquisitor who 

actively seeks out the facts by calling witnesses and questioning them . . . This 

model is practiced very effectively in many European countries, and is sometimes 

used in South African arbitration. It places great demands on the competence and 

impartiality of arbitrators because they are required to dominate the hearing."169 

The research conducted by J Clark during 1999 analysed adversarial and investigative 

approaches to dismissal arbitration proceedings in South Africa and the UK. 170 An 

analysis was done of the Justice Report and its main recommendations on the procedures 

. iff the UK industrial tribunals. The Justice Committee concentrated on a range of 
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procedural matters that it felt were responsible for much of the failure of the tribunals to 

meet their original objectives. Investigative procedures would allow tribunals a greater 

degree of control allowing them to initiate pre-hearing inquiries, clarify the issues in 

advance and to participate more proactively in the hearing process, which it was felt was 

dominated by the party's presentation of their cases, examination, cross-examination and 

·sometimes re-examinations of witnesses. 171 The report indicated that there were major 

variations in the use and mix of adversarial and investigative approaches, depending on 

factors such as the personality of the chairperson, the representation of the parties, and 

. the extend of the parties' preparation before the hearing. J Clark commented that it 

· sh_ould be noted that neither the UK employment tribunals nor CCMA hearings in South 

Africa, adopt exclusively adversarial or investigative approaches in practice. He 

1.dentified three factors which are central in evaluating the type of approaches; 

• the underlying philosophy and structure informing the dispute resolution 

procedure, i.e. whether the process is defined in law or policy guidelines 

as predominantly adversarial or investigative; 

• the mix in practice between the use of the two approaches; and 

• the potential (in law, policy and practice) for shifting the balance between 

the two approaches. 

According to Earnshaw and Hardy, Schedule 1, Rule 11 of the Employment Tribunals 

(Constitution and Rules of Procedure, 2001) requires a tribunal to 'seek to avoid 

formality in its proceedings' and enable it to conduct the hearing in such a manner as it 

considers most appropriate to the clarification of the issues before it. It would therefore 

. appear that whereas the traditional adversarial approach is not permitted in arbitration 

. proceedings, tribunals have the flexibility to move from adversarial to inquisitorial mode 

·. when the nature of the case and parties' representation requires it. 172 One of the main 
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recommendations made in the Justice Report was the need for the greater use of 

investigative approaches in more routine unfair dismissals. But as MacMillan notes, it is 

far from clear how any alternative system would operate in a way which equally 

maintains the delicate balance between informality and structure on the one hand and the 

·· need to be inquisitorial whilst remaining impartial, on the other. 173 

South Africa uses a mixed approach (See Table 3 below). During the 1980s and early 

· 1990s most South African arbitration agreements reflected a mix of adversarial and 

. investigative procedures. Lotter and Mosime argued that most arbitrators during that time 

preferred to use the adversarial approach. They were of the view that given the volatile 

industrial relations climate in South Africa, arbitrators were loath to be seen as partial. An 

investigative approach clearly assumes a relatively stable industrial relations climate, also 

placing a premium on the quality, legitimacy and self confidence of arbitrators. It is trite 

law that a commissioner must conduct proceedings before him in a fair, consistent and 

even..:handed manner. Even though a commissioner has the power to conduct arbitration 

· proceedings in a manner that he or she considers appropriate in order to determine the 

· dispute fairly and quickly under the provisions of s138 (1) of the Act, it does however not 

give him/her the power to depart from the principles of natural justice. In this regard, 

section 145 of the LRA provides for a review if there is a defect in the arbitration and 

such defect means that the commissioner committed misconduct in relation to his duties 

as arbitrator, committed a gross irregularity in the conduct of the arbitration proceedings, 

exceeded his powers or the award was improperly made. It is clear from the section that a 

distinction is made between review and appeal. It has been submitted that the grounds set 

out in section 145 (2) seem to be preoccupied with procedural problems which prevents 

the arbitration process from functioning as intended. 174 The section does not appear to 
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· allowa review on the merits of an award. On considering the issue of review, section 158 

(1) (g) has reference. The section postulates; 

(1) The Labour court may-

(g) despite section 145, review the performance or purported performance of 

any function provided for in this Act or any act or omission of any person 

or body in terms of this Act on any grounds that are permissible in law.' 

· This section's broad terms have interpreted to override section 145 thereby furnishing a 

more generous basis of review that might include an assessment of the commissioner's 

· decision on the merits. 175 

· The judgment County Fair Foods serves as a reference point for looking at how the 

Labour Court applied the principle of review and it is also relevant to the issue of the 

· approaches used in tribunals. 176 In an application to review an award of the CCMA, 

Stelzner AJ had to decide whether a commissioner's conduct of the proceedings had 

given rise to a reasonable apprehension of bias and that this constituted misconduct, 

alternatively, a gross irregularity in the conduct of the arbitration proceedings. The court 

. - pointed out that a commissioner must not assist, or be seen to assist, one party to the 

detriment of the other. It stated that although it clearly lies within the commissioner's 

powers to decide whether to adopt an inquisitorial or adversarial approach of fact finding, 

once this decision has been made it ought to be consistently applied to both parties. The 

court concluded that in so far the evidence concerns the commissioner overstepped the 

boundaries of fair procedure in the conduct of arbitration proceedings. The 

· commissioner's descent into the arena gave rise to a reasonable apprehension on the part 

of the employer/company that he was not impartial. The Labour Court held that this was 

a reviewable defect and the award was accordingly set aside. This author holds serious 

·_ reservations on the judgment in County Fair Foods. The obvious practice issue which 
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comes to the fore is the dilemma 'awhere the comm1ss1oner knows one side is 

misrepresenting facts or law to the other side or to the arbitrator. One may also consider 

that the Labour Court has held that arbitrating commissioners are required to assist lay 

litigants and not allow their errors to favour the other party unfairly. 177 In the study 

conducted by MacMillan it was found that lawyers who have represented both employers 

and employees opined that for the most part of their experience applicant/employees are 

· for the most part quite straightforward in their account of the dismissal and have little 

rationale for embellishing it. On the other hand, employers are required to justify their 

actions and, feeling threatened, may recall or create some additional circumstances. 178 

· This author is of the opinion that a commissioner should be able to test the veracity of the 

.evidence offered by a party, even if he has to do so in a robust manner and even more so 

where one party is not represented. The author agrees with De Villiers AJ where he refers 

to s138 (1) read with s192 (2) of the LRA and opined that these sections, not only allows, 

but compels a commissioner to delve into both the substantial and procedural aspects of 

a dismissal, (my emphasis). Some commissioners are, by personality and disposition, 

more inclined to intervene in proceedings than others. It is submitted that the appearance 

··. of justice and fair procedure does not impose a monochrome uniformity upon 

· commissioner conduct, to the extent that only one style of conducting proceedings is 

permitted. It is erroneous to infer that "it is more important that justice should appear to 

be done than that it should in fact be done."179 It is further submitted that, in the event 

that the powers of the commissioners are curtailed by the Labour Court, clearer 

guidelines on the ambit of their investigating powers should be in place. In South Africa 

it is not yet clear if a CCMA arbitrator may go beyond the evidence or submissions raised 

· by the parties in the interest of truth-seeking ( most CCMA arbitrators are unlikely to 

. want to do this, partly to avoid the impression of bias, and they are reluctant to postpone 
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a matter, thereby increasing costs). 18° Currently guidance in this regard is lacking. Brand 

is of the view that, where disputants are not represented, justice is not likely to be done if 

the adjudicator fails to call vital witnesses or ask important questions not raised by the 

parties. Cases where an adjudicator finds that one party has failed to prove his case for 

la~k of evidence ( even though the evidence may be available) are simple providing 

technical justice. 181 In the investigative hearing, the arbitrator can intervene to try and 

ensure that all the relevant evidence is properly presented and tested, thus allowing a 

great likelihood that material justice ( as well as technical justice) is done. 182 The 

·schematic representation by Lotter and Mosime (1993) describes the main stages of a 

· · typical arbitration hearing and shows that the arbitrator plays an active, investigative role 

·at Stage 3. 

Table 3 

Step Person 

1. Opening statement by company Company representative 

2. Open statement by union Union representative 

3. Enquiry by arbitrator Arbitrator 

4. 1st witness's evidence-in-chief for company Company representative 

5. Cross-examination of this witness Union representative 

. 6. Re-examination Company representative 

7. Evidence-in-chief of the union's witness Union representative 

. 8. Cross-examination of this witness Company representative 

9. Re-examination Union representative 

10. Argument Company representative 

11. Counter-argument Union representative 

12. Reply Company representative 

Award Arbitrator 

Once stage three is complete the procedure is predominantly adversarial with cross­

. examination by representatives of the parties at its core. The author submits that although 

- these stages are currently basically the same, commissioner responses indicates that in 
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practice, they use investigating and probing techniques at more stages. The 

aforementioned responses will be investigated next. 

· The approach used by CCMA commissioners 

The second theme of the questionnaire distributed to CCMA commissioners, questions 4, 

5 and 6, focused on the approaches used by individual commissioners during conciliation, 

arbitration and con-arb processes. 

During the conciliation stage it was found that 68% used an inquisitorial approach while 

·. 32% opted for a mixed approach depending on the type of matter and the issues raised 

therein. At arbitration 47% indicated that they will remain inquisitorial, 35% felt that a 

mixed approach would be appropriate and 18% preferred the adversarial approach. 

The con-arb process showed a 59% mixed approach, 31 % inquisitorial and 10% 

adversarial. In response to question 5, 59% of commissioners indicated that con-arb 

necessitates a shift in approach and 41 % said that they do not change their approach 

.. during the con-arb process. Commissioners who favoured the inquisitorial approach in 

.. · .most types of disputes also commented that their approach would be less inquisitorial 

where both parties are equally well represented, be it by a legal or union representative or 

by employers' organization. Some commissioners opined that although there is generally 

. big scope for the use of the inquisitorial approach, it is of little value where the 

. commissioner has limited experience or no legal background. They would find it more 

difficult to avoid the trappings of inadvertent abuse, ie tilting a case in favour of a party 

or providing argument for one of them. 
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THE WAY FORWARD 

· A common theme discerned from this comparative study is that in all countries that were 

investigated legal representation at the conciliation stage is considered undesirable. 

·. Ahhough little evidence was proffered for the causes of high settlement rates at the 

conciliation stage, it was concluded in the UK, New Zealand and Australia that various 

_ factors for the phenomena may play a role. 

In order to encourage practitioners to adopt a more conciliatory approach and to 

demonstrate a willingness on the part of the legal profession to participate constructively, 

the LSSA's labour law committee drafted a code of conduct for attorneys involved in 

dispute resolution proceedings at the CCMA. 183 The draft code was being distributed to 

the CCMA regional offices and to bargaining councils. The salient features of the 

proposed code needs not detain us here, save to state that these are but some of the efforts 

proffered by the LSSA to guide legal practitioners in the field of ADR. While it could be 

- argued that the code on its own would not be enough to re-engineer the perceived 

obstructive culture of lawyers, it is submitted that more attention be paid to investigating 

· .. lawyers' views on how ADR activities do or do not play a role in shaping how they think 

of themselves as legal professionals. 

An industrial adjudication process can be described as informal if all disputant parties 

· . feel comfortable while participating in it and are able to present their cases with the 

expectation of a reasonable degree of success. Informality also infers that parties 

, understand the proceedings. It is argued that it is not possible to eschew formalism in the 

quasi-judicial exercise of power completely. It is submitted that formal procedures do 

have certain benefits. In particular, formality may encourage greater compliance with 

tribunal decisions by enhancing the authority of the tribunal as a dispute resolution 

mechanism. A level of formality may be required to satisfy applicants' expectations that 
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· their matters will be seriously considered in a properly constituted forum, giving them 

their 'day in court.' Schneider noted that the practice of appeals to the Employment 

. . Appeal Tribunal and then to the Court of Appeal, the House of Lords, are allowed on 

points of law, are at odds with the idea of an informal and non-legalistic forum for 

· worker complaints. Appeals to the New Zealand Employment Court and to the Court of 

Appeal are also allowed only on a point of law only. Review jurisprudence in South 

· Africa show many forms of irregularity that have been held reviewable: hearings are 

r~quired to be mechanically recorded, failure to swear in a witness is regarded as a gross 

irregularity, restrictive interpretations on approaches used by arbitrators as in the County 

. Foods case, failure to inform a party of his/her right to make application for legal 

representation184 etcetera. It is argued that these developments can also be regarded as 

-obstacles on the road to informality. 

· In an attempt to reduce process costs and avoid an internal workplace enquiry followed 

by conciliation and the arbitration the LRA opted for the compulsory con-arb process for 

. unfair dismissal disputes. Le Roux ( as cited in Collier, 2003) observes that the rule that 

prohibits legal representation in conciliation proceedings is relaxed in t~e event that legal 

representation is permitted during con-arb. The CCMA confirms this, stating that if there 

is no objection to representation, the process will then follow the conciliation route 

directly into the arbitration. 185 The 2002 amended version of this process was intended to 

· create a more expedited process for employees who are dismissed during a period of 

probation and the dismissal relates to performance or incapacity of the employee. In 

keeping with the idea of expediting the proceedings, no objection is allowed for disputes 

relating to probation. It is submitted that these attempts are however clouded by the 

_ Labour Courts review jurisprudence alluded above which impose increasing formality. 

Christie, rightly so in my opinion, commented on these developments that the arbitration 
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process has become more court-like and less like an informal tribunal. 186 A problem 

identified in most jurisdictions was the tribunal system's rules and procedures that are 

often still incomprehensible to the ordinary people. It is not difficult to comprehend that 

· the problem is even more prevalent in the two so-called developing jurisdictions (South 

Africa and India). A survey done in New Zealand noted that the process of lodging an 

.. unfair dismissal claim requires an applicant to seek legal advice in order to have a 

. realistic chance at successfully challenging the termination. The structure and language of 

the WRAct were cited as the cause for this development. The tendency to consult with 

legal professionals prior to the institution of dismissal claims were also identified in the 

Legal representation has a significant impact on the outcome of cases. This proposition 

~as· confirmed by research conducted in the UK, Australia and New Zealand. Authors in 

the latter country argued that in the absence of legal aid or a satisfactory alternative, 

adequate arrangements were not in place for the pursuance of rights and tribunal 

proceedings with an imbalance of legal representation could infringe principles of human 

rights. 

It is noteworthy that Australia and the UK are increasingly referring to the problem of 

unrepresented parties. 187 Although it is submitted that this problem have been clearly 

. identified in criminal, and to a lesser extent, civil proceedings, commentators warns that 

it is becoming a problem in other types of proceedings. Significantly, commentators in all 

· four jurisdictions argues that the tribunal chairperson, being in control of the proceedings, 

have the power to curb legal representatives who frustrates the process. In all 

jurisdictions investigated legislation afford broad powers to commissioners. It is therefore 

· equally important that one also considers this factor when investigating claims of 

inf~rmality and legality. 
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CONCLUSION: 

Ifone considers the accessibility and cost arguments in the memorandum to the 1995 Act 

it is difficult to understand the ban on candidate attorneys. They are most likely to be less 

expensive than their admitted colleagues and could receive a great deal of useful 

· experience and skill in the less formal setting of arbitration. 188 It is argued that attorneys 

··. who are drawn into the system early in their careers can get exposure to consensus-based 

· processes and will hopefully become less inclined to follow adversarial approaches. 

CCMA commissioners and academics agrees that the ban on candidate attorneys to 

· appear before the CCMA does not make sense, particularly so in the light of section 8 of 

· the· Attorneys Act. 189
' 
190 In-depth interviews indicated that 94% of commissioners felt 

that candidate attorneys can contribute to the process and should be allowed to represent 

parties at the CCMA. It is submitted that the restriction on candidate attorneys would not 

· ·.survive constitutional scrutiny as it is currently infringing their right to equality and free 

. economic activity. It is hoped that the CCMA will revisit the Rules governing 

representation and clearly define the term 'legal practitioner' to include candidate 

· .. · attomeys. 191 

Buirski opined that the basic rights to natural justice accorded to an accused facing a 

. criminal trial are not unlike those facing an employee during dismissal. The prejudice that 

flows from a dismissal, which has often been described as the economic equivalent ofthe 

death penalty, is such that a criminal trial and hearing designed to finally pronounce upon 

.· the fairness of a dismissal, are not dissimilar proceedings. 192 Brand in tum opined that in 

practice they have learnt that all representatives have the capacity to be obstructive. 

Brand's opinion is supported by 88% of CCMA commissioners who indicated that union 

. representatives and representatives from employers' organizations can also be 



67 

·obstructive; The real problem for Brand is to deal with the obstructive representative and 

a 'skills imbalance, not lawyers per se. 193 Baxter reinforces the aforementioned with 

different phraseology where he comments that it is true that lawyers can be obstructive, 

but that the remedy lies in the hands of the tribunal's chairman. The chairman may rule 

on .:the undesirable behaviour and technical hair-splitting. He argued further that 

observing from an admittedly partisan point of view, the writer's experience is that a 

party's case before a tribunal is usually better organized and more efficiently presented 

· · · when a lawyer represents him. 194 Similar comments were proffered by 58% of 

comm1ss10ners interviewed. Some comm1ss10ners who indicated that legal 

.. representatives do not assist the process pointed out that; 

• Some attorneys often argues with commissioners on irrelevant issues; 

• Some appears that some legal representatives show less respect for 

commissioners then for presiding officers in other forums; 

• Commissioners do not always want to interrupt and correct legal representatives 

thereby embarrassing them in front of their clients. 

. It is submitted that provisions in the LRA that is often conceptually incoherent and poorly 

· drafted aggravate the high incidence of technical arguments. Commentators in India also 

cited sections in their poorly drafted IDA as one of the causes for technical pleas and 

· subsequent delays. 

· ·1 Brand195 commented that there might also have been an assumption that only employers 

can afford lawyers. The LLSA initiated a programme to provide 100 000 hours of free 

· legal . assistance to prison inmates in the W estem Cape. Something similar could be 

· · · embarked upon for the benefit indigent employees and employers small businesses. 196 

Commissioner responses showed that they are more inclined to follow inquisitorial 

approaches· during proceedings and most considered that legal representatives can assist 
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·with the speedy resolution of matters. It is submitted that although commissioner views 

·. on the question of representation, on its own, would not be sufficient to give an 

individual an unrestricted right to legal representation, their responses lay a basis for 

further research. 
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Appendix "A" 

CCMA COMMISSIONER QUESTIONNAIRE 

· 1. Does the presence of legal representation hinder the development of less formal 
or more speedy and effective dispute resolution? 

. YES (40%) NO (58%) Undecided (2%) 

2 . . Should the restriction on legal representation in cases relating to misconduct and 

capacity be extended to other disputes? 

. YES (12%) NO (88%) 

3. Should the ban on representation by Candidate attorneys and others, ie Labour 
consultants be retained or lifted? 

Candidate attorneys: 94% indicated it should be lifted, 

· Labour consultants: 100% indicated it should be retained . 

. ·· 4. What approach, adversarial / inquisitorial, is mostly used during dismissal 

hearings at?; 

Conciliation proceedings: (68%) inquisitorial, (32%) mixed approaches; 

Arbitration proceedings: ( 47%) inquisitorial, (35%) mixed and (18%) adversarial; 

Con-Arb proceedings: (59%) mixed, (31 %) and (10%) adversarial. 

5. Would the Con-Arb process necessitate a shift in approach where the parties go 

from Conciliation straight into Arbitration? 

· ( 62%) indicated that a shift is necessary 

(29%) indicated that they would not change there initial inquisitorial approach 

(9%) indicated that their mixed approach would not warrant a shift 

6. Would your answers to 4 be dependent, and therefore differ, where parties are 

represented or not? 

Conciliation: No representation are allowed at this stage, 

Arbitration: (59%) opted for a less inquisitorial approach 

Con-Arb: (50%) opted for a less inquisitorial approach at the arbitration stage. 




