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Some aspects of estate duty on deceased estates in the Republic of South 
Africa - with special reference to the problems and effects of 

double taxation occurring in relation to the German 
Erbschaftsteuergesetz (Inheritance Tax Act) 

Preface and brief summary of the focus of this work 

'In this world nothing can be said to be certain, except death and taxes'. 1) 

If one agreed with this statement, made by Benjamin Franklin one year prior to his death, 

one could come to the ultimate conclusion that there has to be a special certainty about 

capital transfer taxes, estate duties, inheritance taxes or other death duties levied on d~­
ceased estates. 

There seems to be no reason whatsoever to doubt the final truth of the first part of 
Franklin's statement. 

But is it also right to assume that there is a certainty about taxes or, what is more, to 
draw the conclusion that there could be a special certainty about the different types of 
taxes connected with the death of an individual ? 

On the one hand it seems to be true. There are only a few countries throughout the world 
levying very limited or no taxes at all, and if one forgets about a few tax havens2), like 

the Caymen Islands for example, one is also inclined to agree with the latter part of 
Franklin's statement - there seems to be certainty about the levying of taxes. 
But, on the other hand, is the amount of taxes, especially the amount of capital transfer 
taxes, estate duties, inheritance taxes or other death duties levied on a persons death, al­

ways that certain ? 

The avoidance of double taxation has been an objective of most of the world's nations 
since the negotiation of the first Income Tax Convention in the middle of the nineteenth 
century.3) The development of most of the world's countries into modern industrial na­
tions, with trade links all over the world, gradually demonstrated the problems which can 
arise if one country levies taxes without considering the levying of an equal or similar 
tax in another country. 
Today the negative consequences of double taxation on the movement of goods, services 
and capital are widely understood by modern states enacting tax systems for their 

. . 4) 
~~- ) 
Especially where the biggest 'tax source' is concerned - income tax

5 
- most of the mo-

1) Benjamin Franklin in a letter to Jean Baptiste LeRoy, one year before his death. 
2) The main tax havens of the world are specificly examined in the works of, A S. Ginsberg, 

International Tax Havens, p. 3, p. 55 et seqq. I B. Spitz, International Tax Planning, p. 82 et 
seqq. I do, Tax Haven Enzyclopaedia / do, in: The Taxpayer 19 (1970), p. 63 et seqq., p. 87 et 
seqq., p. 107 et seqq., p. 125 et seqq., p. 153 et seqq., p. 207 et seqq., p. 227 et seqq. 

3) See also, A S. Ginsberg, International Tax Havens, p. 11. 
4) Cf, D. Meyerowitz / E. Spiro, Meyerowitz and Spiro on Income Tax, chap. 27, para. 1624. 
5) In 1991 the Republic of South Africa had a total tax revenue of R 69 290 (million) which 

consisted to 52,6% = R 36 454 (million) of income tax revenue and to 0,12% = R 82 (million) 
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dern industrial nations have entered into bilateral double taxation agreements with their 
potential foreign trade partner-countries to prevent the more unpleasant effects of double 

. 6) 
taxation . 

But it is certainly not sufficient just to avoid double taxation where it seems to have the 
biggest impact - in the area of current taxes like taxes on income. 

For many years the international double taxation of estates and inheritances has hardly 
been a subject of burning interest. There have been only a few tax specialists, scholars, 
administrators and practitioners who have realized the serious problems which can result 

from the imposition of capital transfer taxes
7 

death taxes, estate duties or inheritance ta­
xes at full rate by two or more jurisdictions. ) 

Although capital transfer taxes, estate duties, inheritance taxes and other death duties, in 

contrast to the income tax, are only levied on certain occassions, a simultaneous levying 

of those taxes by two tax systems of different countries is likely to strain the private 
property and assests of their citizens (to be precise of their taxpayers) as well as perhaps 

of estate duty revenue. Source: RSA. Central Statistical Service, Bulletin of Statistics, Vol. 26, 
No. 3 (September 1992), Chapter 11.1.2., Central government, Exchequer receipts, Tax revenue. 
Similar figures can be found in the revised revenue figures for 1992/93 and in the budgeted 
collections for 1993/94 - recently published in the (1993) Income Tax Reporter, p. 85. In 

6) In October 1992 the government of the Republic of South-Africa, for example, had concluded 
the following double taxation agreements on the sector of the Income Tax: 
a. Agreements that are comprehensive in character and extend to a number of different types 

of income: Bopbuthatswans, 1977, Botswana, 1978, Ciskei, 1982, Gambia, Grenada, Nicaragua, 
Mauritius, Seychelles, Siena Leone, 1946, 1954, 1961, Israel, 1979, Lesotho, 1959, Malawi, 
1971, Namibia, 1959, 1969, the Netherlands, 1971, Swaziland, 1973, Sweden, 1955, Switzer­
land, 1967, Tanzania, 1960, Transkei, 1977, the Fedeial Republic of Germany, 1973, the Uni­
ted Kingdom, 1962, 1969, Uganda, 1960, the United States of America, 1987, Venda, 1979, 
Zimbabwe, 1965 and Zambia, 1956, 1960. 

b. Agreements restricted to a special type of income, namely that derived from shipping and 
aircraft business: Belgium, 1957, Brazil, 1972, Denmarlc, 1951, Finland, 1952, France, 1955, 
Greece, 1965, Ireland, 1960, Italy, 1953, Japan, 1968, Norway, 1951, Portugal, 1957, Republic 
of Chins, 1980 and Spain, 1974. 
See, D. Meyerowitz I E. Spiro, Meyerowitz and Spiro on Income Tax, chap. 27, para. 1624 -
1673 and Section D / C. Divaris I M Stein, Silke on South African Income Tax, Vol. 2, 
chap. 24, p. 24-3 and Appendix Double Taxation Agreements. 

At the same time the Federal Republic of Germany had entered double taxation agreements, 
on the sector of the Income Tax and Corporate Income Tax, with the following countries 
(this excludes double taxation agreements restricted to a special type of income): Argentinis, 
1978, Australia, 1972, Austria, 1954, Bangladesh, 1991, Belgium, 1967, Brasil, 1975, Bulgaria, 
1987, Canada, 1981, Chins, 1985, Republic of Cores, 1976, OSte d'Ivoire, 1979, Cuwait, 1987, 
c:,pnzs, 1974, Czechoslovakia, 1980, Denmarlc, 1962, Ecuador, 1982, Egypt, 1987, Finland, 1979, 
France, 1959, 1969, 1989, Greece, 1966, Iceland, 1971, India, 1959, 1984, 1986 (redrafted), Indo­
nesia, 1990, Iran, 1968, Ireland, 1962, Israel, 1962, 1977, Italy, 1925, Jamaica, 1974, Japan, 1966, 
1979, 1983, Kenia, 1977, Hungary, 1977, Liberia, 1970, Luxembwg 1958, 1973, Malaysia, 1977, 
Malta, 1974, Morocco, 1972, Mauritius, 1978, the Netherlands, 1959, 1980, New Zealand, 1978, 
Norway, 1958, Pakistan, 1958, 1963, 1970, the Philipines, 1983, Poland, 1972, 1979, Portugal, 
1980, Rumania, 1973, Singapore, 1972, the Republic of South-Africa, 1973, Spain, 1966, Sri Lan­
ka, 1979, Sweden, 1959, Switzerland, 1971, 1978, 1989, Thailand, 1967, Trinidad and Tobago, 
1973, Tunesis, 1975, Turlcey, 1985, the USSR, 1981, tbvgay, 1987, the United Kingdom, 1964, 
1970, the United States of America 1989, Yl180siavia 1987, Zambia, 1973, and Zimbabwe, 1988. 
The double taxation agreements with: Qule, Costa Rica, Mexico and Venezuela were being 
renegotiated at that time. The double taxation agreements with: Austria, Egypt, Ireland, the 
Netherlands, Pakistan, Sweden and Switzerland either are or were being revised and the ex­
change of the instruments of ratification are still to be made. 
See, Kluge, Das deutsche Internationale Steuerrecht, p. 242. 

7) See, W. D. Goodman, International Double Taxation, p. iii. 
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the development of the economic or trade relations between the countries involved. 

Despite the consequences of international double taxation on deceased estates, which can 

be as detrimental as double taxation on income tax, most countries throughout the world 
seem to have neglected the problem. 

If double taxation agreements on income tax were to be the rule - double taxation agree­

ments on the taxation of deceased estates most certainly would have to be the exception 
to the rule. S) 

Even the Republic of South-Africa and the Federal Republic of Germany, two advanced 

industrial nations on the brink of the 21st century, have until today not entered a bilateral 

double taxation agreement on the taxation of deceased estates. 

Therefore a further question, to focus the question already posed, may be allowed. Is the 

amount of estate duty and inheritance tax on deceased estates, levied simultaneously by 

the different tax systems of the Republic of South-Africa and the Federal Republic of 

Germany, sufficiently certain, that a bilateral agreement on the estate duty on deceased 
estates is unnecessary ? 

The aim of the following LL. M. dissertation on 'Some aspects of estate duty on dece­

ased estates in the Republic of South-Africa - with special reference to the problems and 

effects ~f double taxation occurring in relation to the German Erbschaftsteuergesetz 

(ErbStG
9 

- Inheritance Tax Act)' is a close examination of the above mentioned 'gap' in 

the bilateral agreements between the Republic of South-Africa and the Federal Republic 

of Germany. 

In order to find out, either if there really is a 'gap' or if the 'burden' of double taxation 

is already avoided by unilateral relief, the dissertation focuses on the main aspects and 

provisions of the South-African Tax Law dealing with estate duty on deceased estates 

8) If one compares the tight net of double taxation agreements, concluded by the Republic of 
South-Africa and the Federal Republic of Germany, on the sector of the Income Tax (p. II, 
fn. 4), with the number of double taxation agreements entered into, on the sector of double 
death duties, the result seems rather bleak. 
Until today the Republic of South-Africa has entered five bilateral agreements on double 
death duties with other countries - namely: Lesotho, 1944, Sweden, 1961, the United Kingdom, 
1978, the United States of America, 1947, 1952 and Zimbabwe, 1933. 
See, D. Meyerowitz, Meyerowitz on Administration of Estates ... , chap. 31, para 31.2, 31.8, 31.14, 
31.26, 31.34 and appendices A-152, A-157, A-162, A-173, A-181. 
The Federal Republic of Getmany, has entered double taxation agreements on double death 
duties with the following nations: Greec~ 1912, 1953, Austria, 1955, Sweden, 1935, 1951, 1990, 
1993, Switzerland, 1980 and the United States of America, 1982, 1986. 
See, Ebenroth, Erbrecht, p. 998 et seqq. and fn. 3, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
103 et seqq. I Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 27 et seqq. 

9) Erbschaft- und Schenkungsteuergesetz (Inheritance and Donations Tax Act) in the revised 
form, as announced officially in the Bundesgesetzblatt (Federal Law Gazette) of the Federal 
Republic of Germany on the 17th of April 1974 (BGBI. I 1974, p. 933 seqq.), as amended by 
the Acts of the 14th of December 1976 (BGBI. I 1976, p. 3341 seqq.), of the 18th of August 
1980 (BGBI. I 1980, p. 1537 seqq.), of the 22nd of December 1983 (BGBI. I, 1983, p. 1583 
seqq.), of the 19th of December 1985 (BGBI. I 1985, p. 2436 seqq.), of the 25th of June 1990 
(BGBI. II 1990, p. 518 seqq.), of the 23rd of September 1990 in relation with the Unification 
Treaty FRG / former GDR (BGBI. II 1990, p. 885 seqq., p. 985 seqq.) and the Amendment Acts 
of the 13th of December 1990 (BGBI. I 1990, p. 2775 seqq.), the 25th of February 1992 (BGBI. 
I, p. 297 seqq.) and the 9th of November 1992 (BGBI. I, p. 1853 seqq.). Please notice that the 
Erbschaft-und Schenkungsteuergestez in the following will be referred to by the abbreviation 
ErbStG. 
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and the unilateral provisions of the South-African 'International Tax Law' for cases in 
which more than one jurisdiction is involved in the taxation of such estates. 
For this purpose an analysis and discussion of the South-African Law of estate duty and 
the South-African 'International Tax Law' is necessary. 

Reference to the related rules and provisions of the common law, such as the Law of 
Succession, the Law of Trusts, the Law of Donations and the Conflict of Laws, will be 
made where necessary. 

The analysis of the South-African Law will be followed by an introduction to the German 
ErbStG (Inheritance Tax Act) and its provisions for unilateral relief from international 
double taxation on deceased estates. 

It is not intended to impose or create 'new ideas' in regard to the South-African Law of 
estate duty on deceased estates and the South-African 'International Tax Law' or the rela­
ted Laws of Succession, Trusts and Donations. 
\\'hat is intended is to research the South-African Law of estate duty on deceased estates 
and to analyse this law and its proceedings. 

It is further intended to provide an introduction to the German ErbStG and the German 
International Tax Law. 

The relevant South-African Law and the German Tax Law are compared where necessary. 
Finally the interaction between and the conflict of the South-African Law of estate duty 

on deceased estates and the German ErbStG will be examined. Special emphasis will be 
placed throughout on the provisions of the two different tax systems, which allow unilate­
ral relief from 'double death taxation' . 

In order to achieve a concise and precise examination of the above mentioned problems 
this study is divided into four main parts. 

The first part is a general introduction to the main problem to be examined. It also em­
bodies an explanatory section for the technical terms employed in the pages that follow 
(e.g. the term 'South-African International Tax Law'). The conclusion of the first part 
provides a -short introduction to the historical background of estate duty in general and a 
special historical summary of the development of the estate duty in Republic of South­
Africa and the development of the ErbStG in the Federal Republic of Germany. 

The second part consists of an examination of the South-African Law of estate duty and 
the South-African International Tax Law in relation to the aspects mentioned above. 

Thirdly there is an introduction to the German ErbStG. 
The fourth and final part is a theoretical discussion of the unilateral relief regulations 
provided by the two tax systems that were the subject of the previous examinations and 
leads towards the conclusion of this thesis. In conclusion the estate duty and ErbStG pro­

visions are going to be evaluated and critized_ where necessary. 
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A General Introduction 

l Introduction to the focus of this research 

'Thus we sailed up the straits, wailing in terror, for on the one side we had Scylla, and 
on the other the awesome Charybdis sucked down the salt water in her dreadful way.' l) 
[ .... ] 

'My men turned pale with terror; and now, while all eyes were on Charybdis as the 
quarter from which we looked for disaster, Scylla snatched out of my ship the six stron­
gest and ablest men. I saw their arms and legs dangling high in the air above my head. 
"Odysseus" they called out to me in their anguish. ,

2
) 

Although this dissertation on 'Some aspects of estate duty on deceased estates in the Re­
public of South-Africa - with special reference to the problems and effects of double taxa­

tion occurring in relation to the German ErbStG' is certainly not meant to be a classical­
play delivered by the South-African Treasury as 'Charybdis', the German Treasury as 
'Scylla', the tax specialist or practitioner as 'Odysseus' and the taxpayer as 'his men', 
the poetic, eloquent and colourful verses of Homer's 'Odyssey' may serve as a metaphori­

cal introduction to the problems which can arise from the levying of double death duties on 

deceased estates by two different tax systems at the same time. 

Today estate and tax planning are generally referred to as 'the arrangement, management, 
securement and disposition of a person's estate, so that he, his family and other benefici­

aries may enjoy and continue to enjoy the maximum from his estate and his assets during 
his lifetime and after his death, no matter, when death occurs' _3) Consequently the only 
guarantee, for the potential bequeather, that his descendants can also enjoy and benefit 
from his 'hard earned' life-time's work, is the early anticipation of his death and the 
amount of estate duty payable to the South-African Treasury at the time of his death. 
Accordingly tax specialists and practitioners recommend that the South-African taxpayer 
should use all the tools, given to him during his life-time in order to minimise the tax bur­
den levied on his future deceased estate.

4
) 

For this reason the modern South-African literature on estate planning focuses on and dis­
cusses such complex matters as the will, donations, trusts, limited interests, companies, 

1) Homer, Odyssey, Book 12, translated by E. V. Rieu, 'The Odyssey', p. 186, lines 234 to 237. 
2) Homer, in Joe. cit., p. 186, lines 243 to 250. 
3) Definition by, D. Meyerowitz, in: The Taxpayer 14 (1965), p. 1 et seqq. (at p. 1) / following 

this definition, G. A Urquhart, SA Company Law Journal, Estate Planning Seminar 1983, p. 1 et 
seqq. (at p. 1) / G. A Urquhart I D. M Davis, Estate Planning, chapter 1, para. 102 / cf si­
milar, W. Abrie, Estates - Planning and Administration, p. 2 I J. H Jordaan, Estate & Financial 
Planning, p. 1 / J. N. Swart, The Planning and Administration of Estates, p. 220. 
Please note that the use of the masculine personal pronoun in this worlc is not meant to ex­
clude women. 

4) The fact that the taxpayer in South-Africa is entitled to arrange his affairs within the ambit 
of the law to limit his tax liability results mainly from the dicta in the famous case CIR v. 
Estate Kohler, 1953 (2) SA p. 548 et seqq (at p. 591 et seq.), where Centlivres C.J. quoted the 
so called 'Westminster doctrine' embodied in /RC v. Duke of Westminster, 1936 AC p. 1 seqq 
(at p. 19 et seq.) per Lord Tomlin, where it was held, that: 
' Every man is entitled if he can to order his affairs so as that the tax attaching under the 

appropriate Acts is less than it otheiwise would be. If he succeeds in ordering them so as 
to secure this result, then, however unappreciative the Commissioner of Inland Revenue or 
his fellow taxpayers may be of his ingenuity, he cannot be compelled to pay an increa­
sed tax., 

1 



partnerships, options, investments, the use of preference shares or life insurances. S) 

But on considering all the above mentioned estate planning tools another aspect of growing 
importance in modem estate planning is often neglected - that i~ the exclusion of the pos­
sibility of double death duties being levied on deceased estates. 6 

'[ ... ]; and now, while all eyes were on Charybdis (the South-African Treasury) as the quar­
ter from which we looked for desaster, Scylla (the German Treasury) snatched out of my 
ship the six strongest and ablest men' . 

The economic involvement of South-African citizens in foreign countries has grown in pro­

portion to the development of the Republic of South-Africa into a modern industrial nation. 
A few decades ago the number of South-African citizens living abroad or owning foreign 
property was very small, but today it is not unusual for South-African citizens to travel 

overseas or earn a living in different countries all over the world. On living in these coun­
tries, like the Federal Republic of Germany for example, they might even establish family 
relationships (e.g. marry a German citizen) or perhaps own or part-own property and as­
sests located in these foreign countries as well as in the Republic of South-Africa. 

As mentioned above 
7
), the Republic of South-Africa has not yet entered into a double ta­

xation agreement on death duties with the Federal Republic of Germany. 

5) The above mentioned and furthermore tools are explicitly mentioned in the publications of, W. 
Irwin, Insurance and Tax, Vol. 2, No. 1 (1987), p. 15 / G. A Urquhart, SA. Company Law Jour­
nal, Estate Planning Seminar 1983, at p. 2 et seq. In order to get a brief introduction to the 
complex problems related with the more commonly known tools, like wills, trusts, donations and 
limited interests, see the recent publictions of: D. Meyerowitz / P. Meyerowitz / D. Davis, in: 
The Taxpayer 37 (1988), p. 224 seqq. I M Stein, (1988) 3 Tax Planning, p. 75, 76 / G. A Ur­
quhart, Joe. cit., p. 25 et seqq. and W. Abrie, Estates - Planning and Administration, p. 32 seqq. 
I D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , Chap. 3, 4, 5 (wills). 
W. Irwin, Insurance and Tax, Vol. 3, No. 3 (1988), p. 11 et seqq I P. Simkins, 2 SATJ 1986, p. 
105 seqq (at p. 109 et seqq) I M Stein, (1985) 1 Tax Planning, p. 91, 92 / do, (1986) 2 Tax 
Planning, p. 59 et seqq I do, (1987) 2 Tax Planning, p. 91, 92 / do, (1987) 2 Tax Planning, p. 
130, 131 / do, (1987) 3 Tax Planning, p. 21, 22 / do, (1987) 3 Tax Planning, p. 43, 44 and G. 
A. Urquhart / D. M Davis, Estate · Planning, chap. 6, para. 695 et seqq. I W. Abrie, Estates -
Planning and Administration, p. 66 et seq., p. 299 seq., p. 327 et seqq. (donations). 
D. Qegg, (1987) 3 Tax Planning, pp. 23, 24 / do, (1992) 6 Tax Planning, p. 41, 42 / D. Davis, 
SA Company Law Journal, Estate Planning Seminar 1983, p. 35 et seqq. I R Esldnazi, Insuran­
ce and Tax, Vol. 3, No. 1 (1988), p. 11 seqq. I R. Eskinaz1~ Insurance and Tax, Vol. 3, No. 2 
(1988), p. 16 seqq. I R. Jooste, (1987) 3 Tax Planning, p. 17, 18 / R Jooste, (1991) 5 Tax Plan­
ning, p. 111 et seqq. I J. Silke, (1991) 30 Income Tax Reporter, p. 99 et seqq. I L "'11son, 
(1992) 6 Tax Planning, p. 17 seqq. / B. Wimsh, 1 SATJ 1985, p. 44 et seqq. I B. Wimsh, 2 
SATJ 1987, p. 26 seqq. and G. A Urquhart/ D. M Davis, Estate Planning, chap. 7, para 701 et 
seqq. I W. Abrie, Estates - Planning and Administration, p. 108 et seqq. I J. H Jordaan, Estate 
& Financial Planning, p. 125 et seqq. I D. Meyerowitz, in: Meyerowitz on Administration of 
Estates ... , Chap. 23 (trusts). 
A. Davey, Insurance and Tax, Vol. 1, No. 2, p. 29 et seqq. I R Jooste, (1988) 27 Income Tax 
Reporter, p. 5 et seqq. (at p. 9 seqq.) I M Stein, (1986) 1 Tax Planning, p. 139 / do, (1987) 3 
Tax Planning, p. 69 et seqq. and G. A Urquhart / D. M Davis, Estate Planning, chap. 6, para. 
6145 seqq, chap. 13, para. 1310 seqq. I W. Abrie, Estates - Planning and Administration, p. 294, 
304, 307, 308, 317 et seqq. and 330 / J. H Jordaan, Estate & Financial Planning, p. 170 et 
seqq. I J. N. Swart, The Planning and Administration of Estates, p. 29 seqq. I D. Meyerowitz, 
in: Meyerowitz on Administration of Estates ... , Chap. 24 (limited interests). 

6) Even the well renowned works on estate duty and estate planning by D. Meyerowitz, in: Meye­
rowitz on Administration of Estates ... , Chap. 27, para. 27.10 et seqq., chap. 30, para 30.8 and 
chap. 31, para. 31.1 / G. A. Urquhart / D. M Davis, Estate Planning, chap. 3, para 326, 388, 
chap. 17, para. 1701 et seqq, are giving only a brief introduction towards the problems of dou­
ble death duties levied on deceased estates. 

7) \lide supra, Preface and brief summary of the focus of this work, p. III, and ibid, fn. 8. 
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As a result of this, there are no bilateral regulations dealing with cases where the property 
and assets of South-African citizens, who are also economically involved in the Federal 
Republic of Germany, are, at the time of their death's, 'subject to the South-African estate 
duty on deceased· e~states as well as the German ErbStG. 

Likewise a German taxpayer can vice versa be affected in the same or in a similar way. if 
he is economically involved in the Republic of South-Africa. 

But although there is a possibility that the property and assets of a South-African taxpayer 

. can be the object of the South-African estate duty and the German ErbStG at the same 
time, it would be wrong to assume that the tax burden imposed on the deceased estate by 
the South-African Treasury and the German Treasury simply cumulates. 

It was shown earlier that double taxation agreements on the taxation of deceased estates 

entered into by the Republic of South-Africa and the Federal Republic of Germany are the 

exception rather than the rule if compared with other double taxation agreements conclu­
ded by these countries.8) 

And yet the problems arising out of this 'gap' seem not to be insoluble. The tax legisla­
tors in both countries have foreseen the possibilty of double death taxation occuring from 
this lack of bilateral agreements, and the South-African and German tax systems provide 

certain remedies in order to protect their taxpayers from paying double death duties. 
One of the [most important of the several] remedies against international double 
[death]

9
\axation is what is generally referred to as 'unilateral relief', meaninft) the. relief 

granted outside any commitment contained in bilateral international agreements. ) 

In the South-African Estate Duty Act 45 of 1955 unilateral relief from international double 

death duties is mainly provided under sec. 16 (c) of ~he Act and to a certain degree unila­
teral relief is also granted under sec. 3 (2) (c)-(h) .11 A similar unilateral relief is granted 
by the German tax system under sec. 21 of the ErbStG. 

And so the metaphor of Scylla and Charybdis, used in the beginning of this introduction, 
seems to fade away. 

But does a system like this really work ? Is the double death taxation problem really avoi­

ded by regulations granting a 'basic' unilateral relief ? 
In one way it seems to be possible. Unilateral relief regulations are especially designed to 
provide relief for a taxpayer who has to .' carry the burden' of two tax systems imposing a 
death tax on his property and assests. 
And if one compares the unilateral regulations provided by the South-African tax system 
and the German tax system there seems to be a quiet consent between them, as far as the 
fundamental question of the general prevention of double death duties is concerned. The 
South-African as well as the German tax legislator have provided regulations stating 
roughly that any death duty paid to any other state in respect of any property situate out­

side the legislating country shall be deducted from any duty payable under the death duty 
f h 1 

. l . 12) . statute o t e eg1s atmg country. 

8) Vide supra, Preface and brief summary of the focus of this work, p. III. 
9) The remarks in brackets were inserted in the sentence by the writer of this work. 
10) Similar: D. Meyerowitz I E. Spiro, in: Meyerowitz and Spiro on Income Tax, chap. 27, para. 

1625 (relating to the provision of unilateral relief on the Income Tax sector). 
11) But compare also the provisions in sec. 4 (e) and (f) of the Estate Duty Act 45 of 1955. 
12) Vide, sec. 16 (c) Estate Duty Act 45 of 1955, sec. 21 (1), sec. 21 (2) ErbStG. 

3 



But despite these unilateral regulations, a complete elimination of double death taxation 
without a bilateral agreement seems to be an impossible task. 
Even though both tax systems provide 'basic' unilateral relief regulations, these regula­

tions can be said to be similar but by no means identical. 
This results mainly from the fact that the system of unilateral relief granted by the 
South-African and the German tax legislators are not synchronized. 

Therefore the 'basic' systematic attitude and the definitions of such important terms as 
'resident' , 'ordinarily resident' , 'customary place of abode' , 'foreign property' or 'pro­

perty situate outside or inside the country' differ in the South-African and German statutes 

concerned with death duty. Consequently several loopholes and pitfalls are left as 'traps' 
for the taxpayer. 

If one has a close look at these loopholes and pitfalls one could even draw the conclusion 

that, although _a 'basic' unilateral relief on international double death taxation is granted 

by the South-African Estate Duty Act 45 of 1955 and the German ErbStG, these rules are 

only designed to cope with international double death duties up to a certain degree and in 

some cases they might not even apply. 

In order to find out if there is any substance in this assumption, it is proposed to focus 
especially on an analysis and discussion of the South-African Law of estate duty, South­
African 'International Tax Law' and the related Laws. 

In addition an analysis and discussion of the German ErbStG and the German International 

Tax Law will be necessary. 

Although the crucial points connected with the problems concerned will be identified, it is 

beyond the scope of the present work to discuss Rll the special problems, related to the 
complex matters mentioned hereafter, in extenso.

13 
The purpose of this work is to stimu­

late the reader to a further examination of the variety of problems occuring where two 

jurisdictions tax the property and assets of a taxpayer at the time of his death. 
In addition the aim is to draw attention to the long-abandoned subject of the international 
double taxation of estates and inheritances, and to highlight an aspect of growing import­
ance in modem estate planning, too often left out of consideration. 

Finally, it is intended to provide the necessary information to enable the reader to decide 
whether the taxation of South-African / German deceased estates is a troublesome or 
whether a safe way can be found past the 'Scylla' of the German Treasury and the 'Cha­
rybdis' of the South-African fiscus to a certain amount of death duty payable to each of 
them. 

13) Please note that if a certain problem is not dealt. with in extenso, the writer will try to give 
useful hints for the interested reader to find further literary sources, dealing with the problems 
concerned. 
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II The use of terms 

11.1. The definition of 'International Tax Law' 

Throu.ghout the preface and in the introduction, the terms 'International Tax Law,, 

'South-African International Tax Law' and 'German International Tax Law' are used. 

Because the use of these terms can be found in the German and in other countries' tax 

terminologies, but not in the South African, it could be ambiguous and partly misleading if 

these terms were used without definition. 
' 

II.1.1. 'International Tax Law' 

A lot of different branches of the law deal with 'International Law' and it must therefore 

be asked how the adjective 'international' is defined when the expression 'International 

Tax Law' is used. 

Basically the use of the term 'international' could give rise to the impression that 'Inter­

national Tax Law' is merely concerned with multinational or bilateral tax treaties, entered 

into by different tax systems in order to determine an equivalent use of certain rules of 

taxation, recognized by the countries that have concluded these trea~ies or are signatories 

to them. 

Secondly the adjective 'international' is often related to debates about the application of 

certain rules and rights deriving from 'Public International Law'. But in that context the 

term 'international' refers mainly to the mere origin of those rules and rights of the 'Pu-

bl . I . 1 L , l4) -1c nternat1ona aw . 

Although both of these aspects build a part of the term 'International Tax Law' neither 

the first nor the second description of the adjective 'international' is able to explain the 

use of this word in the term 'International Tax Law' to its full extent. 

The term 'International Tax Law', as it is used in general, characterizes the branch of 

the law that deals with international tax cases (i.e. tax cases, involving another country or 

other countries). The sources of 'Internati9nal Tax Law' are either national regulations or 
. . 1 d bl . l5J mternatlona ou e taxation agreements. 

As mentioned above the need for relief from international double death taxation has not 
attracted the conclusion of many bilateral agi:eements, either by the Republic of South­

Africa or by the Federal Republic of Germany.
16) Therefore the 'basic' relief from double 

(death) taxation in South-Africa is achieved mainly by the (national) unilateral regulations 

of sec. 16 (c1 and to a certain extent by sec. 3 (2) (c)-(h) of the Estate Ducy Act 45 of 

1955 (EDA) 
1 

) . The German ErbStG provides a (national) unilateral relief, chiefly under 

sec. 21 of the ErbStG. 

14) See the works of, Kluge, Das deutsche Internationale Steuerrecht, p. 1 et seq. I R S. Martha, 
The Jurisdiction to Tax in International Law, p. 46 et seqq. I C van Raad, Nondiscrimination 
in International Tax Law, p. 19 et seqq. I Vogel, Der raumliche Anwendungsbereich ... , p. 168 et 
seq. 

15) Cf, Arendt, StuW 1959, p. 382 et seqq. I Boochs, DVR 1987, p. 178 et seqq. I Ebenroth, Erb­
recht, p. 997 et seq. I Fischer, BB 1984, p. 1033 et seqq. I Kluge, Das deutsche Internationale 
Steuerrecht, p. 1 et seq. (at p.2). 

16) Vide supra, Preface and brief summary of the focus of this work, p. III, and ibid, fn. 8. 
17) Please notice that the Estate Duty Act 45 of 1955 in the following will be referred to by the 

abbreviation EDA or simply the Act. 
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As a result of this the term 'International Tax Law' reflects mostly national tax• regulati­

ons when used in the context of South-African estate duty on deceased estates and the 
German ErbStG. 

At first it seems to be a paradox that 'International Tax Law' should be represented just 
(or to be precise, mainly) by 'national' tax regulations. But the adjective 'international' 

can also be used in the different branches of the national law to show that specific regula-
tions of these branches deal with international issues.18) · 

And 'International Tax Law' is not merely represented by unilateral regulations in these 
countries, but in accordance with the definition given above - 'International Tax Law', in 
relation to the South-African estate duty and the German ErbStG, embodies also the few 

bilateral agreements on death duties concluded by Republic of South-Africa and Federal 
Republic of Germany 

19
). 

II.1.2. 'German International Tax Law' 

As the term 'International Tax Law' finds its meaning in the wide definition of all the re­
gulations granting unilateral or bilateral relief from double taxation provided by tax sy­
stems throughout the world, the prefix 'German' narrows this term to the German tax le­
gislation. The 'German International Tax Law' is designed to identify the personal (per­
sonliche) and the factual (sachliche) tax liability (Steuerpflicht) of taxpayers with personal 

relations or economic contacts in foreign countries. 

On the aspect of the ErbStG, the 'German International Tax Law' is furthermore intended 
to give tax specialists, practitioners and taxpayers a tool to control if and to what extend 

the German ErbStG applies, and to assess the tax liability in cases where property and 

economic involvement indicates a relation to a foreign country or another foreign element 
(Auslandsberilhrung). In the context of the ErbStG a foreign element is introduced to the 
assessment of death duties as soon as the bequeather (Erblasser) or the heir (Erbe) is a 

foreigner or one of them has his place of residence (Wohnsitz) in a foreign country. In ad­
dition, a foreign element is introduced when the subject matter of an aquisition by inheri­

tance (Erwerbsgegenstand), for example real estate or a company, is located in a foreign 
20) 

country. 
The sources of the 'German International Tax Law' on the aspect of death duties are the 
national regulations of the ErbStG, the AuBensteuergesetz (AStG

21
) - Foreign Tax Relations 

Act, designed mainly to prevent international fiscal evasion) and the few double death ta­
xation agreements entered into by the Federal Republic of Germany. 

II.1.3. 'South-African International Tax Law' 

Although comparable or equivalent terms to 'International Tax Law' or 'German Interna-

18) Cf, Kluge, Das deutsche Internationale Steuerrecht, p. 1. 
19) Vide supra, Preface and brief summary of the focus of this work, p. III, and ibid, fn. 8. 
20) See, Ebenroth, Erbrecht, p. 997 and 998 / Meineke, ErbStG - commentary, sec. 21, para 1 et 

seqq. and sec. 2, para. 1 and para. 14. 
21) Gesetz fiber die Besteuerung bei Auslandsbeziehungen (Au8ensteuezgesetz), (Foreign Tax Rela­

tions Act) as announced officially in the Bundesgesetzblatt (Federal Law Gazette) of the Fe­
deral Republic of Germany on· the 8th of September 1972 (BGBI. I, p. 1713 et seqq.) as lastly 
amended by Unification Treaty FRG / former GDR (BGBI. II, 1990, p. 889 seqq., p. 985 seqq.) 
and the Taxation Amendment Act of the 25th of February 1992 (BGBI. I, p. 297 seqq.). 
Please notice that the AuBensteuergesetz in the following will be referred to by the abbrevia­
tion AStG. The relevant sections of the AStG for the German ErbStG and the 'German Inter­
national Tax Law' on death duties are sec. 4 and sec. 2 of the AStG. 
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tional Tax Law' are expressis verbis not provided by the South-African Tax Law termin­
ology - it is unavoidable that something like 'International Tax Law' or 'South-African 
International Tax Law' is also in existence when one compares the content of the South­
African estate duty regulations and the double taxation agreements with the contents of 
the foreign terminology. 

It was shown above that sec. 16 (c) and sec. 3 (2) (c)-(h) of the EDA together with the 
double death taxation agreements concluded by the Republic of South Africa provide the 
same basic criteria for qualification as 'International Tax Law' or 'South-African Interna­
tional Tax Law' as well as for example the German ErbStG. 
In addition to that the EDA also gives tax specialists, practitioners and taxpayers a tool to 
comprehend whether and to what extent the South-African EDA applies, and to assess the 
death duty which is levied on an estate when a taxpayer owns property situate outside the 
Republic (sec. 16 (c) EDA) or is 'not ordinarily resident' (sec. 3 (2) (c)-(h) EDA) in the 
Republic at the time of his death. 

22
) 

Because of all the shown similarities with the foreign ( viz., the German) tax law termin­

ology providing the terms 'International Tax Law' or 'German International Tax Law' for 
the above described criteria, it may be permissible, to introduce the terms 'International 
Tax Law' and 'South-African International Tax Law' analogously to the foreign use of 

these terms - to use them as a short reference to the above mentioned considerations. 
The tax law regulations referred to in this context are the EDA regulations granting unila­
teral relier2

3
) or the bilateral agreementsj entered into by the Republic, providing relief 

from international double death taxation 
24 

11.2. 'Double Taxation' 

' Another term of tax law terminology used throughout the preface and in the introduction is 
the term 'double taxation'. 
'Double taxation' does not ~pear to be capable of precise definition, even though it has 
been in use for many years.2 Apparently the meaning of the term 'double taxation' is wi­
dely regarded as self-evident.

26
)But on examination a lot of different combinations concer­

ned with the possibility of levying multiple taxes can be found and the terminology differs 

from case to case. 
The scale of the different usages of the term 'double taxation' varies and finds its climax 
in the distinction between double taxation in a narrow sense (Doppelbesteuerung im engern 
Sinn), in a wider sense (weiteren Sinn), in the widest sense (im weitesten Sinn), formal 
(formale) and material or substantive (materielle) double taxation, subjective (subjektive) 
and objective (objektive) double taxation, genuine (echte) and not genuine (unechte) double 

taxation, technical (technische), legal (rechtliche), economi~ (wirtschaftliche), horizontal 

(horizontale), vertical (vertikale) double taxation and so on.
27 

22) See also the provisions in sec. 4 (e) and (f) of the EDA. 
23) Viz., sec. 16 (c) and sec. 3 (2) (c)-(h) of the EDA. 
24) Vide supra, Preface and brief summary of the focus of this work, p. III, fn. 8. 
25) This is the conclusion drawn by W. D. Goodman, International Double Taxation of Estates ... , p. 

3 et seqq., where he thoroughly examines the term 'double taxation, and its contents. This 
statement is culminated in the German tax law literature by the statement: 'It is unimportant 
for the use of double taxation agreements, how the term double taxation has to be defined., 
See, Vogel, Doppelbesteuerungsabkommen, Introduction, para. 4. 

26) Cf, W. D. Goodman, International Double Taxation of Estates ... , p. 3. 
27) See for the scale of the different interpretations of the term 'daub.le taxation', Kluge, Das 

deutsche Internationale Steuerrecht, p. 9 / LY. Tipke / Lang, Steuerrecht, p. 145 et seq. 
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But the three major or paramount varieties of do0ble taxation can be expressed as econo­
mic, domestic and international double taxation.28 

II.2.1. Economic ~Double Taxation' 

Economic tax terminology interprets the term 'Double Taxation' as an indicator for the 
position, where the same object of taxation (Steuerobjekt) is subject to a tax at more than 
one level. The most important example arises where company profits are first subject of a 
tax in the hands of the company and then, upon distribution, are taxed once again in the 

hands of the shareholder. According to economic tax ~erminology, this statement of affairs 
would be interpreted as a case of 'double taxation'. 

29 

But since the taxpayers in this case are different legal personae and the quality of income 

changes upon distribution, 'economic double taxation' is, strictly• speaking, not an example 
. f 'd bl . ' . . d . 1 · 1 30) h f o ou e taxation as 1t 1s use m tax aw termmo ogy or erea ter. 

II.2.2. Domestic 'Double Taxation' 

Because of the above critizism of the economic approach to doubl) taxation, tax law ter­
minology uses this interpretation neither in theory nor in practice.

31 

Tax law terminology differentiates mainly between domestic 8ouble taxation (Doppelbela­
stung) and international double taxation (Doppelbesteuerung). 

32 

Domestic double taxation occurs where one and the same tax legislator imposes a tax twi­
ce in respect of the same taxable event (wirtschaftlichen oder steuerbaren Vorgang) and 
person (Steuersubjekt).

33
) But the term domestic double taxation (Doppelbelastung) does· 

not ref er to the situation where the tax legislation operates at different levels in a coun­
try's constitutional structure (for example, federal [Steuerhoheit des Bundes], provincial 

[Steuerhoheit der Lander] and munici_pal 

1 
. ) 34) 

[Steuerhoheit der Kommunen] authorities enjoy 

concurrent or over appmg tax powers . 
Nor does it refer to a position where an item is subject to two different types of taxes 
(e.g. income tax and VAT).35) 

But on the issue of 'Some aspects of estate duty on deceased estates in the Republic of 
South-Africa - with special reference to the problems and effects of double taxation occu­
ring in relation to the German ErbStG' the double taxation problem is not solely created 
by one tax legislator. Therefore it is not domestic double taxation (Doppelbelastung), 
which is meant when the term 'double taxation' is used here. 

28) Cf, B. K Spitz, (1988) 1 Juta 's Foreign Tax Review, p. 69 et seqq. (at p. 69) / Kluge, Das 
deutsche Internationale Steuerrecht, p. 9 seqq .. 

29) See also, B. K Spitz, (1988) 1 Juta 's Foreign Tax Review, p. 69 et seqq. (at p. 72) / With a · 
nearly identical example for the German Tax Law, Kluge, Das deutsche Internationale Steuer­
recht, p. 9 seqq .. 

30) Cf, Kluge, Das deutsche Internationale Steuerrecht, p. 9. / A Passos, Tax Treaty Law, p. 77. 
31) Kluge, Das deutsche Internationale Steuerrecht, p. 9 et seqq. 
32) Kluge, Das deutsche Internationale Steuerrecht, p. 9 / B. K Spitz, (1988) 1 Juta 's Foreign Tax 

Review, p. 69 et seqq. (at p. 69) I This differentiation is critizised in: Tipke I Lang, Steuer­
recht, p. 145 et seq. 

33) Kluge, Das deutsche Internationale Steuerrecht, p. 10 / B. K Spitz, (1988) 1 Juta 's Foreign 
Tax Review, p. 69 et seqq. (at p. 69). 

34) For detailed information see, Tipke I Lang, Steuerrecht, p. 145 et seq and B. K Spitz, (1988) 1 
Juta 's Foreign Tax Review, p. 69 et seqq. (at p. 69) . 

35) Cf, B. K Spitz, (1988) 1 Juta 's Foreign Tax Review, p. 69 et seqq. (at p. 69). 
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II.2.3. International 'Double Taxation' 

In contrast to domestic double taxation the term international double (or multiple) taxation 
deals with the conflict (steuerliche Normenkonkurrenz) of tax regulations (provided by two 
different states or countries and therefore different sovereign tax legislators) on an inter­
national basis. The problem of international double taxation arises mainlv where tax autho­
rities of different legislating countries impose and levy an identical or similar tax (gleiche 
oder gleichartige Steuer) on the same taxpayer (Steuersubjekt~ in respect of the same ta­
xable event or object (Steuergegenstand) at the same time. 36 In short, international dou­
ble taxation is the imposition of comparable taxes in two (or more) States on the same 
taxpayer in respect of the same subject matter and for identical periods. 

37
) 

The causes of the possible liability of a taxpayer to pay double death taxes on South­

African / German deceased estates lie mainly in the fact that the various connecting fac­
tors between the regulations of the two tax jurisdictions on the one hand and the potential 
taxpayers on the other hand are not mutually exclusive but concurrent. For this reason the 

death duties imposed by the Republic of South-Africa and the Federal Republic of Germany 
can overlap to the disadvantage of the single (death) taxpayer. The occurrence of this ef­
fect is rooted chiefly in the diff ent systematic concepts and different attitudes towards de­
ath duties embodied in the differing death tax legislations of these countries. 
While the South-African EDA relates mainly to the 'property' of the deceased and his 
'ordinarily residence' at the time· of his death, the German ErbStG finds the connecting 

factors for the levying of death taxes chiefly in the person of the deceased (bequeather) or 
in the quality of the taxpayer (heir) as a 'resident' or 'ordinarily resident'. But in additi- • 
on to that the connection of death duty to the location or situs of the property that is sub­

ject to the aquisition by death, is also a part of the German ErbStG. 
Consequently the possibility that the South-African estate duty and the German inheritance 
tax can concur and overlap is significant, if property of the deceased or the deceased him­
self was economically or personally involved in the tax systems of both countries at the 
time of his death. Therefore it is the term 'international double (or multiple) taxation' 
that is intended, when the term 'double taxation' is used hereafter. 

11.3. 'Death duties' 

The term 'death duties' or 'death taxes', as it is used here, is intended as a general term 
and encompasses South-African estate duty on deceased estates and the German inheritan­
ce tax, as well as other duties which are levied in respect of the transfer of wealth frfm a 
bequeather (deceased) to an heir, if they are not specifically referred to in the text.

38 

36) Kluge, Das deutsche Internationale Steuerrecht, p. 10 and in detail, p. 10 et seqq. 
37) See, D. R. Davies, Principles of International Double Taxation Relief, p. 1, para 1.01 who is re­

fering to the definition given by the OECD, Model Double Taxation Convention of Income and 
on Capital (1977), p. 7, para. 3. Similar, A Passos, Tax Treaty Law, p. 77 et seq. and Tipke I 
Lang, Steuerrecht, p. 145 et seq. 

38) The term is also used by W D. Goodman, International Double Taxation of Estates ... , p. 1. 
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Ill A basic characterization of the South-African 
and the Gennan 'death duty legislation' 

The imposition of a death duty can be assumed as soon as a tax system taxes the subject 
matter of the passing (transfer) of property and assets from a deceased to an heir. 
In most of the modern tax systems throughout the world the levying of such a tax is 
achieved by the imposition of a death duty separate from other taxes (e.g. income tax). 
A different attitude towards the levying of death taxes can only be found in the reports of 
the 'Royal Commission on Taxation' ( Carter-Commission) 39), enquiring into the tax p~licy 

and tax structure of Canada in the middle of the 1960' s. In that report the Carter-Com­

mission discussed and recommended the embodiment and the levying of 'death taxes' du­
ring the taxpayers lifetime through income tax 

4
0). But this second possibility of levying a 

'death duty' is at present not used.
41

) 

On examining the characteristics of the South-African and the German death taxes one 

finds that both tax systems impose a death duty on the transfer of property and assets 

from a deceased 
4
~) an heir in the 'traditional manner' - represented by a tax separate 

from other taxes. 
Because there is a strong bond between death duties and the avoidance of death duties by 
donations, the South-African as well as the German tax l~gislator has complemented death 
duty legislation with the introduction of a donations tax.

43 

Up to this point it seems that South-African and German death tax legislation have a lot 

in common. But the basic common factors that can be found on comparing both d5ath duty 
systems on the surface, are belied by the differences that can be found beneath.

44 

On examining the different systems of death duties imposed by tax legislations throughout 
the world a distinction can be made between two major forms or methods of levying death 

taxes. 
In some jurisdictions, the death duties levied take the form of transfer taxes, sometimes 

39) See, Report of the Royal Commission on Taxation (Carter-Report), Vol. III, chap. 7, 8, 10, 17, 
Ottawa 1966. 

40) Report of the Royal Commission on Taxation (Carter-Report), op. cit., p. 465 et seqq. 
41) A death tax following this concept was levied for a short time in the USA, on the basis of 

the Income Tax Act of 1894. See, Oberhauser, Handbuch der Finanzwissenschaft, Vol. II, p. 
488. 

42) In the Republic of South-Africa the death taxes are levied by the Estate Duty Act 45 of 1955 
as lastly amended by the Taxation Laws Amendment Act, No 36 of 1991. In the Federal Re­
public of Germany the death duties are levied by the Erbschafts- und Schenkungsteuergesetz 
of the 17th of April 1974 as lastly amended by the Taxation Laws Amendment Act of the 
25th of February 1992 (BGBI. I, p. 297 seqq.) and the Amendment Act of the 9th of November 
1992 (BGBI. I, p. 1853). 

43) Therefore the German Erbschafts- und Schenkungsteuergesetz (ErbStG) embodies provisions for 
inheritance taxation as well, as provisions for donations tax. 
In the Republic of South-Africa the donations tax is embodied in the sec. 54 et seqq. of the 
Income Tax Act 58 of 1962. And although appearing in the Income Tax Act, donations tax has 
nothing to do with the taxation of incomes, but is a tax on the disposal of capital designed, 
according to the ministerial budget speech, at the time of its introduction, to prevent taxpay­
ers by the means of donations, reducing the value of their estate for estate duty purposes [. .. ]. 
D. Meyerowitz / E. Spiro, Meyerowitz and Spiro on Income Tax, chap. 28, para. 1638 / LY., C. 
Divaris / M Stein, Silke on South African Income Tax, Vol. 2, chap. 23, para. 23-1 / See also 
the remarks per Boshoff AJ.P., in Ogus v. SIR 1978 (3) SA p. 67 et seqq. (at p. 74) / do. 40 
SATC p. 100 seqq. (at p. ld'7). But the remarks about the avoidance of estate duty are no 
longer valid, per 46 SATC p. 121 seqq. (at p. 124). 

44) The following is only a short introduction to the basic differences between the South-African 
and the German death duties. The other differences will be shown up throughout the work. 
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cc:1lled franchise taxes or estate taxes / duties (N achlaJ3steuer). 
45

) Other countries impose a 

tax on the heir or beneficiary. This form of taxation is frequently referred to as an inheri­

tance tax, succerion duty, sometimes as an acquisition duty or accessions tax 

(Erbanfallsteuer).
46 

The two systems do not exclude each other and there are tax legisla­

tions which assess liability for the death duty payable by their taxpayers using a combina­
tion of both. 

The death taxes which take the form of transfer taxes or estate duties generally levy a 

death duty based on the deceased' s total property, less exemptions. The assessment of 

this kind of death tax normally excludes the question how many heirs participate in the in­

heritance or how the heirs were related to the deceased. 

In contrast to this, death duties payable in the form of inheritance taxes or succession du­

ties are levied as a tax on the person (heir) who has aquired property or assets due to an 

inheritance or bequest. This type of death tax is generally based on the inherited amount 

received by the beneficiary and on his (family) relationship to the bequeather.
47

) 

In its origin death duties on deceased estates were introduced by tax legislators mainly for 

fiscal reasons. A methodic, systematic or dogmatic justification given by the legislators for 

the imposition of those taxes can therefore ~e seen mainly as a supplement delivered with 

or after the introduction of the death tax. 
48 

But since the first introduction of death du­

ties in the Cape Province in 1864
49

) or since the introduction of the first uniform death du­

ty regulation in Germany in 190650) a whole variety of reasons of all shades, either in fa­

vour of or against the created death tax, were enlisted by tax specialists concerned with 

this matter. 

But only a few of all the 'pros and cons' that were or are brought forward seem to be 

d . d . . . 1 h h · · 51) es1gne to survive a cnt1ca approac to t etr argumg. 
In order to expose the basic methodic, systematic and dogmatic attitudes of the different 

tax systems towards the death duties imposed by them, the discusion that follows will fo­

cus on the main justifications for the imposition of the South-African estate duty and the 

German inheritance tax. Some of these aspects may concur or be similar, but in order to 

. show the different approaches of the South-African and the German tax legislator the ex­

position will be twofold. 

45) W. D. Goodman, International Double Taxation of Estates ... , p. 1 et seq. I Obemauser, Hand-
buch der Finanzwissenschaft, Vol. II, p. 490. 

46) See, W. D. Goodman, op. cit., p. 1 et seq. I Obemauser, op. cit~ p. 491. 
47) W. D. Good{llan, op. cit., p. 2 I Obemauser, op. cit., p. 491 et seq. 
48) Cf Obemauser, op. cit., p. 490. 
49) For a short historic background see, J. N. Swart, The Planning and Administration of Estates, 

p. 220 I D. Meyerowitz, in: The Taxpayer 3 (1954), p. 84 / vide infra, part A. IV.3., p. 16 of 
this work / The Province of the Cape of Good Hope introduced the first Succession Duty Act 
in 1864. Natal followed in 1905 and the Transval constituted the first Estate Duty Act in 
1899. In the Orange River Colony the Succession Duty was embodied as Chapter LXVIII of the 
Law Book. 

SO) See, Crezelius, Erbschaft- und Schenkungsteuer, p. 19 et seq. I Obemauser, op. cit., p. 495. 
51) Cf, Obemauser, op. cit., p. 490 I The arguing about the discontinuation or the retention of de­

ath duties (estate duty) embodit;s a whole variety of arguments which cannot all be reprodu­
ced in this work. The main arguments are exposed in the works of J. N. Swart, op. cit~ p. 220 
et seq. I First Report of the Commission of Enquiry into Fiscal and Monetary Policy in 
South-Africa (Franzsen Commission 1), p. 58, para. 279 et seqq. I Second Report of the Com­
mission of Enquiry into Fiscal and Monetary Policy in South-Africa (Franzsen Commission 11), 
p. 89 seq., para. 359 et seqq. I Report of the Commission of Enquiry into the Tax Structure of 
South-Africa (Margo Commission), p. 311 seq., para. 20.4 et seqq. 

11 



III.1. A basic characterization of the South-African estate duty on deceased estates 

The estate duty levied in the Republic of South-Africa is codified in the Estate Duty Act 

45 of 1955 (EDA); and the assessment of the payable death duty is based on the dece­
ased' s tDtal property, less exemptions. 

52
) So~th-African estate duty is levied at a flat rate 

of 15%
53 

and the liability for the f ayment of the estate duty rests normany5
4
) with the 

executor of the deceased estate. 
55 

The estate duty payable affects the distributable ba­
lance of a deceased estate and is therefore required to be reflected in the liquidation and 
distribution account of an estate as an estate liability.56) The question how many heirs 

participate in the inheritance or how the heirs were related to the d~ceased is generally of 
no importance for the calculation of the South-African estate duty. 

57 

Bearing these facts in mind and comparing them to other death duty systems, one can 

classify the South-African estate duty on deceased ~states as a death tax which is signifi­
cantly related and similar to the Anglo-American 

58 
cleath tax systems (N achlaBsteuersy­

steme). 

South-African estate duty (Nachla8steuer) on deceased estates is imposed by the legislator 
to give the tax system a balance and finish in that the [estate duty] system is based on a 

source that is not utilized or affected by the ordinary income tax or indirect taxes (e.g. 

VAT).
59

)For this reason estate duty can be seen as a tool to tax capital gains which were 

not subJected to income tax, or to tax wealth which is not the result of an (taxable) 
effort.

6 
)In short - South-African estate duty is partly meant to control the 'paid' and to 

recover the 'unpaid' taxes of the taxpayer at the time of his death. 
61

) 

Furthermore the South-African estate duty is characterized as a supplementary tax concer­
ned with the redistribution of wealth and the equitable spread of the tax burden.

62
)To re­

ach this goal the EDA provides tools to redistribute large assets and to counteract the 
. f 63) concentrat10n o property. 

52) To be exact: The dutiable amount is calculated by bringing into account all such property as, 
in term of the EDA, forms part of the deceased estate, and the values determined according 
to the regulations of the EDA, and by deducting therefrom: firstly all such amounts as are al­
lowed as deductions in terms of the EDA (the difference being the net value of the estate), 
and secondly, by deducting from this net value the abatement allowed by the EDA Cf., D. 
Meyerowitz, in: Meyerowitz on the Administration of Estates ... , chap. 27, para. 27.3 and 27.1. 

53) Compare, First Schedule (Rate of Estate Duty) of the EDA. 
54) Vide, sec. 11 (a) (ii) of the EDA. The exception from the rule is embodied in sec. 11 (a) (i) 

of the EDA. Compare also sec. 11 (b), 12, 13 and 25 of the EDA. 
55) See, Meyerowitz, in: Meyerowitz on the Administration of Estates ... , chap. 30, para. 30.14. / For 

concise information about the general rule and the exceptions to the rule see also, K Huxham 
/ P. Haupt, Notes on South African ... , chap. 27, para. 27.10. 

56) Cf, Meyerowitz, in: Meyerowitz on the Administration of Estates ... , chap. 15, para 15.79. 
57) The fixed deductions for surviving spouses and children - one of the few provisions regarding 

the family relation under the old EDA (former sec. 4A EDA), was substituted by sec. 11 (1) of 
the Taxation Laws Amandment Act 87 of 1988. Cf, M Stein / L. Mitchell / J. Silke, in: 
(1991) 30 Income Tax Reporter, p. 245 and (1992) 31 Income Tax Reporter, p. 7 / G. A Ur-­
quhart / D. M Davis, Estate Planning, chap. 3, para 394. 

58) See, Ferid / Firsching, Internationales Erbrecht, Vol. III, GroBbritannien (Great Britain), sec. H, 
para 258 et seqq. and Vol. VI, USA (United States of America), sec. H, para. 296 seqq. 

59) Cf, J. N. Swat1; op. cit., p. 221 I Franzsen Commission n, op. cit, p. 89 seq~· para 360 / 
Margo Commission, op. cit., p. 311, para. 20.6 

60) See also, J. N. Swar1; op. cit., p. 221 / Franzsen Commission ll, op. cit., p. 89 et seq., para. 
360 seqq. I Margo Commission, op. cit., p. 311, para 20.6 

61) See especially, Margo Commission, op. cit., p. 311, para 20.6 (h). 
62) This fact is also especially mentioned in Margo Commission, op. cit., p. 311, para. 20.8, 20.9, 

20.10, 20.11. 
63) Margo Commission, op. cit., p. 311, para 20.6 (b). 
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III.2. A basic characterization of the German inheritance tax (ErbStG) 

The inheritance tax levied in the Federal Republic of Germany is codified in the Erb­
schaft- und Sche"nRungsteuergesetz of 1974 (ErbStG). In contrast to South-African estate 
duty on deceased estates (NachlaI3steuer) the German ErbStG levies inheritance taxes di­
rectly on an heir6

4
) who has aquired any property or assets due to an inheritance or be­

quest (Erbanfallsteuer).
65

) On calculating the dutiable amount of death taxes the German 
inheritance tax considers the (family) relationship between . the deceased and the heir and 

in addition to that the value of the inheritance. The rate of taxation depends mainly on fa­

mily relationship - the closer the family relat'ionship between the deceased and the heir :--
the less the rate of inheritance tax. 66

) · 

Therefore the German ErbStG can be characterized as an inheritance tax or succession 
duty (Erbanfallsteuer) similar to other Continental inheritance taxes codified for example 
iry the Dutch or Austrian death duty systems.

67
) But the German ErbStG also shows up 

. . ·1 . . h J . h . 68) . certam s1m1 anties to t e apanese m entance tax. 

The German inheritance tax system (Erbanfallsteuer) is mainly influenced by the idea that 
a person who benefits from the deceased' s death should be subject to personal taxation in 

respect of this benefit.
69

)Toe central term in the justification of the imposition of the 
German ErbStG is the financial capacity (finanzielle Leistungsfahigkeit) of the heir. Like 

the income of a person, the acquisition of property due to an inheritance is regarded as an 
advancement of the heir's financial capacity and is therefore taxable.

70
) 

Another justification for the German inheritance tax is the distributive goal of the ErbStG, 
which is also based on the financial capacity. Whereas the different rates of taxation in 

the German Income Tax Act (depending on the income) are theoretically designed to 
achieve an equal distribution of the net income, the different rates of taxation in the inhe-

. ritance tax act (depending on the family relationship between deceased and heir; and the 
value of the inheritance) follow the ideal of an equal distribution of property and 

71) 
assets. 
Finally the ErbStG is designed to give all taxpayers (heirs) the opportunity of an 'equal 

start' ( Gleichheit der Startchancen) - after the inheritance tax is deducted from the acqui­
red inheritance. For this reason the German inheritance tax legislator introduced increasing 

f . d h . . 1 f 'nh · ?2J rates o taxation connecte to t e mcreasmg va ue o ·1 entances. 

III.3. Summary 

Although there are certain similarities between the South-African and the German death 

64) Vide, sec. 20 ErbStG. Cf, Meineke, ErbStG - commentary, sec. 20, para 3 et seqq. I Schulze 
zur "'7esche, Lehrbuch der Erbschaftsteuer, p. 25, 175. 

65) Cf., W. D. Goodman, op. cit., p. 2 I Crezelius, Erbschaft- und Schenkungsteuer, p. 26, 30, 41 I 
Hofmann, Erbschaft- und Schenkurigsteuer, p. 7 / Langenfeld I Gail, Handbuch der Familienun­
temehmen, sec. VII, para 15 (2.3.1.) / Schulze zur lViesche, Lehrbuch der Erbschaftsteuer, p. 
25, 32 / Troll, NachlaB und Erbe im Steuerrecht, p. 178, para. 1.1. 

66) Pohlmann, Erbschaft- und Schenkungsteuer, p. 13. Cf, the tax brackets in sec. 15 ErbStG. 
67) Compare, Ferid I Firsching, Intemationales Erbrecht, Vol. N, Osterreich' (Austria), sec. L, para 

160 et seqq. and Vol. N, Niederlande (Netherlands), sec. Texte E, p. 133 et seqq. 
68) See, Ferid I Firsching, Intemationales Erbrecht, Vol. III, Japan (Japan), sec. L, para. 236. 
69) Cf, Oberhauser, op. cit., p. 491 et seqq. I W. D. Goodman, op. cit., p. 2. 
70) Oberhauser, op. cit., p. 491 et seqq .. 
71) See also, Oberhauser, op. cit., p. 493 seq. 
72) Cf, Oberhauser, op. cit., p. 494 / For the different rates of taxation under the German ErbStG 

see, sec. 19 in relation with sec. 15 of the ErbStG. 
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duty systems ( viz., the levying of death taxes as separate duties from other taxes and the 
combination of death duties and donations taxes), the differences in the basic attitudes to­
wards the levying of these taxes prevail. Whereas the South-African death duties are le­
vied by a system of estate duty on deceased estates, focusing mainly on the property of a 
deceased (NachlaBbesteuerung), the German system is dominated by the idea of levying in­
heritance taxes directly on the heir who has aquired property or assets due to an inheri­
tance or bequest (Erbanfallsteuer). 

IY. The historic background of the characterized South-African 
and German 'death duty legislation' 

Estate duty, inheritance taxes or- death duties in general have an interesting history. 

Among certain other taxes death taxes can be said to be one of the oldest tax remedies 
imposed by 'fiscal legislators, throughout the centuries to participate in the passing of 

property and assets from a deceased (deceased) to an heir. 
Duties similar to the modern estate duties and inheritance taxes can be found in the an­
cient Sumerian and Egyptian tax systems, as well as in the Hellenistic period in ancient 
Greece. 73) 

IV.1. Death duties and the Roman Empire 

Compared to any other ancient tax system the levying of death duties found its first tho­
rough elaboration 

74
) and reached its highest peak in the Roman Empire. 

In the first centuries A.D. the main source of revenue in the Roman Empire was the land 
tax levied in the Roman Provinces.

75
) But Roman citizens living on land situated in Itali) 

had been exempt from this tax since the wars at the beginning of the first ce~tury B.C.7 

Because there was a substantial lack of money in his budget and he could not tax Roman 
citizens with a land tax, the emperor Augustus introduced an 'inheritance tax' payable by 

h 
. . 77) . 

t ose c1t1zens. 
The economic scale of this tax was, compared to the economic scale of today's estate 
duty and inheritance tax revenue 

78
), a major one. The inheritance tax levenue of the Ro-

73) See, Obemauser, op. cit., p. 495. 
74) Evidence for the elaborateness of the Roman inheritance duty system and its 'close rela- tion 

to modem death duty systems· is given in the fact that the Roman Death Duty Codification, 
the 'Jex vicesimaria ~ allowed the deduction of certain death-bed and funeral expenses from 
the inheritance tax payable by the heirs. This is the essence of a fragment in the Corpus 
Juris CMlis, D. 11, 7, 37, 1 (This fragment deals with the problem of funeral expenses - a 
problem which still can be found in our times, compare The Taxpayer 19 (1970), p. 238). See, 
von •Schanz, FinArch 1900, p. 1 et seqq. (at p. 28) / do., FinArch 1901, p. 553 et seqq. Today 
the South-African EDA provides a similar provision in sec. 4 (a) of the Act. ln the German 
ErbStG the death-bed and funeral expenses are deductible under sec. 10 (5) (No.3) ErbStG. 

75) See, von Savigny, Uber die ri:imische Steuerverfassung unter den Kaisem, Zeitschrift filr ge­
schichtliche Rechtswissenschaft 6 (1828), p. 321 et seqq. I Meineke, StuW 1978, p. 352 et 
seqq. (at p. 353) / Mommsen, Ri:imisches Staatsrecht, Vol. ll.2., p. 947. 

· 76) Cf, Kaser, Das ·Romische Privatrecht, Vol. I, para. 53, p. 215 
77) Cassius Dio, · Dio 's Roman History, Book 55.24, 9 to 55.26 / E. Gibbon, The History of the 

Decline and Fall..., Vol. I, chap. VI, p. 299 et seq. I Mommsen, Ri:imisches Staatsrecht, Vol. ll. 
2., p. 940. 

78) In 1991 the Republic of South-Africa had a total tax revenue of R 69 290 (million), which 
consisted to 0,12% = R 82 (million) of estate duty revenue. Source: Vide supra, Preface and 
brief summary of the focus of this work, p. I, fn. 5. Similar figures can be found in the revi­
sed revenue figures for 1992/93 and in the budgeted collections for 1993/94 - recently pu~lis-
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man Empire was the main financial source of the military budget and the military pensions 
fund for veterans ( viz., the aerarium militar/9\ 
Bearing these facts in mind Gibbon SO) assumed, at the end of the 18th century, that the 

Roman inheritance tax revenue was of such a scale, that the entire property and assets of 
Roman citizens flowed through the hands of the Roman Treasury within two or three 

. 81) 
generations. 

Although Gibbon's thesis cannot be verified by figures, other authors dealing with the sa­
me materia have arrived at similar conclusions and one can therefore at least assume, that 
the Roman inheritance tax was one of the major revenue sources of the Roman Empire up 

82) 
to the second century A.O. 

The regulations of the Roman inheritance tax were codified (approximately in the year six 
A.O.) in the •'Lex Julia de vicesima hereditatium ', with the short name 'Jex vicesimaria '. 
The original text of the codification was lost in the centuries of the decline and fall of the 
Roman Empire. But the main characteristics of this tax l~w codification can still be found 
in the works of the statesman and historian Cassius Dio

83 
. 

According to Cassius Dio the Roman i_nheritance tax was levied only on the inheritances 
and bequt:sts of Roman citizens. It was levied in cases of testamentary and intestate suc­
cession and the tax incorporated the property left to an heir, as well as donations mortis 
causa and legacies.

84
) 'Close relatives' and 'very poor persons' were ex.empt from the 

tax.85) 

As the name of the codification was 'Jex vicesimaria' (viz., the codification that taxes the 

twentieth part of the inheritance) the tax. was levied at a flat rate of five per cent. Under 
the emperor Caracalla (approximately in the year 210 A.O.) the flat rate was raised to ten 

per cent. 
86

)But a few years later the S~)ccessor to Caracalla, the emperor Macrinus, rein­
troduced the old rate of five per cent. 
Until today it is unknown when the inheritance tax, embodied in the 'Jex vicesimaria ', 
was abolished. But a fragment of the Codex Justinianus refering to the 'Jex vicesiman·a' 
indicates that the Roman inheritance tax had ceased to exist at the latest with the law 
reforms introduced by Justinian in the year 531 A.o.

88
) 

hed in the (1993) Income Tax Reporter, p. 85. In 1990 the Federal Republic of Germany had a 
total tax revenue of DM 549 900 (million), which consisted to 0,55% = DM 302 (million) of 
inheritance tax revenue. Taken from: Langenfeld I Gail, Handbuch der Familienunternehmen, 
sec.' VII, para 1 (1.1.) / See also, Meineke, ErbStG - commentary, Einfiihrung, para 14. 

79) The aerarium militare was also created by Augustus and financed by the tax revenue of the 
'Lex Julia de vicesima hereditarium, (th~ Roman succ~sion duty), th~ centesima rerum venali­
um (a tax of one per cent levied on the profits of auctions) and the vicesima quinta servorum 
venalium (a tax of four per cent levied on the sale of slaves). See, Meinclce, StuW 1978, p. 
352 et seqq. (at p. 353). 

80) E. Gibbon, The Histoiy of the Decline and Fall of the Roman Empire in Eight Volumes, Lon­
. don 1776 (The work of Gibbon quoted in this dissertation is a new imprint of 1903). 

81) In this context it has to be mentioned, that the Roman Treasuiy profited mainly from the fact 
that the deceaseds often made irrational wills. Examples given by, E. Gibbon, op. cit., Vol. I, 
chap. VI, p. 300 et seq. 

82) Compare, Mommsen, op. cit., Vol. II. 2., p. 940. 
83) Cassius Dio, Dio 's Roman Histoiy, (The work of Dio cited in this work is a nine volume edi­

tion with an English translation of the originally Greek works by Dio). 
84) Cf, Cassius Dio, op. cit., 55.25, 5 to 55.26 / E. Gibbon, op. cit., Vol. I, chap. VI, p. 299 et seq. 

I Mommsen, op. cit., Vol. II. 2., p. 940 et seq. 
85) Cassius Dio, Joe. cit., 55.25, 6. 
86) Cf, Cassius Dio, op. cit., 78.9, 4 / E. Gibbon, op. cit., Vol. I, chap. VI, p. 299 et seq. I Momm­

sen, op. cit., Vol. II. 2., p. 940 et seq. I Kaser, op. cit., Vol. I, para 164, p. 215, fn. 2. 
87) See also, Cassius Dio, op. cit., 79.12, 2 / E. Gibbon, op. cit., Vol. I, chap. VI, p. 299 et seq. I 

Mommsen, op. cit., Vol. II. 2., p. 940 et seq. I Kaser, op. cit., Vol. I, para 164, p. 215, fn. 2. 
88) Cod. lust., 6, 33, 3, [...), quia et vicesima hereditatis a nostra recessit re publica, (...]. 
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N.2. The 'renaissance' of estate duty in the early modem ages 

With the decline and fall of the Roman Empire not only was the codification of the 'Jex 

vicesimaria' lost~ -but also the idea of levying an inheritance tax or estate duty on dece­
ased estates. 

In the early medieval times the levying of death duties was merely impossible (simply be­
cause the majority of people in those times had no relevant property or assets). 
The reintroduction of estate and succession duties began at the end of the 14th and in the 
beginning of the 15th century in the Italian city states. At the end of the 16th century the 

different Provinces of the Netherlands star~ed to levy estate and succession duties. 
Some of the German states and Englana8

9 
followed the Dutch example in the 17th centu­

ry. 

But the main 'renaissance' of estate and succession duties was throughout the 18th and 
the 19th century, when nearly all the European states introduced and imposed these taxes 

h 
. 90) 

on t eir taxpayers. 

N.3. The historic background of the South-African estate duty 

The introduction of the first succession duty on South-African territory falls within the ab­

ove-mentioned 'renaissance' of death duties in the 18th and 19th century. 
In 1864 the Cape Colony introduced a Succession Duty Act

91
) in terms of which legatees 

and heirs of a deceased estate paid a succession duly' on the value of their legacies and 
inheritances.

92
) A few decades later, in 1905, Nata1

93 
and the Orange Free State

94
) follo­

wed the example of the Cape Colony and also introduced a Succession Duty Act; whereas 
the tax legislator of the Transval founded an Estate Duty Act in 1899

95
). 

The Acts imposed by the Provinces at the end of the last and at the beginning of this cen­
tury differed in 'shape' and 'size' and show the full spectrum of the various possibilities 
to levy succession duties or estate duties on deceased estates by using a different assess-

b 
. 96) 

ment as1s. . 

89) Cf, E. Gibbon, op. cit., Vol. I, chap. VI, p. 299, fn. 102c et seq. 
90) See, Oberhauser, op. cit., p. 495. 
91) See, Statutes of the Cape of Good Hope 1652-1895, Vol. I, 1652-1871, p. 919 et seqq., Act to 

impose Duties on Succession to Property, Act No. 5 of 1864 I As amended by Statutes of the 
Cape of Good Hope 1652-1895, Vol. III, 1894-1905, p. 3433, Act No. 4 of 1895 I As amended 
by Colony of the Cape of Good Hope, Acts of Parliament, p. 5432 seqq., Session of 1908, Suc­
cession Duty Amendment Act of 1908, Act No. 33 of 1908. 

92) Cf., sec. 2 and sec. 3 of the Act to impose Duties on Succession to Property, Act No. 5 of 
1864 I D. Meyerowitz, in: The Taxpayer 3 (1954), p. 84 I D. Meyerowitz I P. Meyerowitz, in: 
The Taxpayer 35 (1986), p. 61 / J. N. Swatt; op. cit., p. 220. 

93) Colony of Natal, Acts of the Parliament of the Colony of Natal, Session of 1905, Act to im­
pose Duties on Succession to Property, Act No. 35 of 1905 I As amended by Colony of Natal, 
Acts of the Parliament of the Colony of Natal, Session of 1906, Sucession Duty Amendment 
Act 1906, Act No. 21 of 1906 I As amended by Colony of Natal, Acts of the Parliament of 
the Colony of Natal, Session of 1909, Administration of Estates and Sucession Duty Amend­
ment Act 1909, Act No. 16 of 1909. 

94) The Statute Llrw of the Orange River Colony, Chapter LXVIII of _the Law Book, Succession 
Duty. 

95) Statutes of the Transval 1899, Act of the Law relating to the Paymant of Duty upon the 
Estates of Deceased Persons of 1899, Act No. 15 of 1899 I As amended by, Statutes of the 
Transval 1909, Act to amend the Law relating to the Paymant of Duty upon the Estates of 
Deceased Persons of 1909, Act No. 28 of 1909. 

96) If one compares sec. 2 and sec. 3 of the Cape Colony Act to impose Duties on Succession to 
Property, Act No. 5 of 1864, sec. 2, 3, 4 and 5 of the Natal Colony Act to impose Duties on 
Succession to Pr?perty, Act No. 35 of 1905 and sec. 1 of Chapter LXVIII of the Orange River 
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But these pre-Union Acts were repealed when the Death Duties Act 29 of 1922 was 

enacted. 
97

) From 1922, when the Death Duties Act came into operation, estate and suc­
cession duty were levied on a parallel basis.

98
)In the Death Duties Act estate duty was 

based on the aggregate of the dutiable estate of the deceased and payable out of the esta­
te, while a succession duty was assessed on the inheritance that each heir received; and 
therefore the succession duty under that Act was payable by the heirs. 99) 

The Death Duties Act 29 of 1922 was repealed in 1955 and replaced bro te Estate Duty 
Act 45 of 1955 (EDA), which, in its amended form, is presently in force. O 

Right from its commencement the EDA was an Act which was and. still is disputed. 101) 

Throughout the decades of its existence a lot of arguments either in favour of the discon­
tinuation or in favour of the retention 

102
) of the levying of estate duty have been advanced; 

and it is mainly for this reason that the discussion about the 'pros and cons' of the levy­

ing of estate duty also forms a part of the reports of the two major Government Commis­

sions investigating the tax structure of the Republic of South-Afric~. 
Whereas the first Commission (Franzsen Commission I and 11

103 
) investigating the tax 

structure of the Republic at the end of the 1960' s came to the conclusion that the estate 
duty in its 'fresent form' had to be maintained; the second Commission (Margo 
Commission 

104 
) , delivering its report in the mid 1980 's., recommended the abolition of 

estate duty and the introduction of a capital transfer tax as a 'substitution' for the old 
EDA.105) 

In 1988 the Government issued a ~ite Paper on the Margo Report and the Minister of Fi­

nance said in his Budget Speech that the reform of the old Estate Duty Act to a new Ca-

Colony Law Book, with sec. 3, 4, 5 and the Schedule of the Transval Law relating to the 
Paymant of Duty upon the Estates of Deceased Persons of 1909, Act No. 28 of 1909. 

97) Third Schedule of the Death Duties Act No. 29 of 1922. See also, D. Meyerowitz, in: The 
Taxpayer 3 (1954), p. 84 / D. Meyerowitz / P. Meyerowitz, in: The Taxpayer 35 (1986), p. 61 
I J. N. Swart, op. cit., p. 220. 

98) Compare, Chapter I and Chapter II of the Death Duties Act No. 29 of 1922. Cf. D. Meyero­
witz, in: The Taxpayer 3 (1954), p. 84 / D. Meyerowitz / P. Meyerowitz, in: The Taxpayer 35 
(1986), p. 61 / J. N. Swart, in Joe. cit., p. 220. 

99) As laid down in Chapter I and Chapter II of the Death Duties Act No. 29 of 1922. 
100) See, Estate Duty Act No. 45 of 1955, Second Schedule. The Esta.te Duty Act No. 45 of 1955, 

was lastly amended by the Taxation Laws Amandment Act No. 87 of 1988 and the Taxation 
Laws Amandrnent Act No. 136 of 1991. D. Meyerowitz / P. Meyerowitz, in: The Taxpayer 35 
(1986), p. 61 / J. N. Swart, op. cit., p. 220. 

101) Compare, D. Meyerowitz / A S. Silke / E. Spiro, in: The Taxpayer 4 (1955), p. 221 et seqq. I 
D. Meyerowitz / P. Meyerowitz, in: The Taxpayer 34 (1985), p. 172 et seq. I do., in: The 
Taxpayer 35 (1986), p. 61 et seqq. I D. Meyerowitz / P. Meyerowitz / D. M Davis, in: The 
Taxpayer 37 (1988), p. 57 / J. N. Swart, op. cit., p. 220 seqq. I And the arguments provided 
by the Franzsen Commission I, op. cit., p. 58, para 279 et seqq. I Franzsen Commission II, 
op. cit., p. 89 seq., para. 359 et seqq. I Margo Commission, op. cit., p. 311 seq., para 20.4. et 
seqq. 

102) For the arguments see, Franzsen Commission I, op. cit., p. 58, para 279 et seqq. I Franzsen 
Commission II, op. cit., p. 89 seq., para 359 et seqq. I Margo Commission, op. cit., p. 311 
seq., para. 20.4 et seqq. 

103) First Report of the Commission of Enquiry into Fiscal and Monetary Policy in South-Africa 
(Franzsen Commission I), November 1968 / Second Report of the Commission of Enquiry into 
Fiscal and· Monetary Policy in South-Africa (Franzsen Commission 0), November 1970. 

104) Report of the Commission of Enquiry into the Tax Structure of South-Africa (Margo Commis­
sion), November 1986. 

105) See, Margo Commission, op. cit., p. 319 et seqq., para. 20.50 et seqq. I The most important 
recommandations of the Margo commission towards etate duty can also be found in: D. 
Meyerowitz / P. Meyerowitz / D. M Davis, The Taxpayer 36 (1987), p. 155 seq. I K Hux­
ham / P. Haupt/ R. Jooste, in: (1987) 26 Income Tax Reporter, p. 225 seqq. 
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pital Transfer Tax would be a demanding task.106) 

But although the Margo Commisson made substantial suggestions on how the old Estate 
Duty Act could be reformed into a new Capital Transfer Tax, the South-African tax legis­
lator until tod~y has not transformed these recommendations into a new 'death duty' 

dif
. . 107) 

co 1cat1on. 

The old EDA and the donations tax provisions, embodied in sec. 54 et seqq. of the Income 
Tax Act, have survived. But they have been simplified, retreated and 'streamlined' for 
present purposes - granting an 'interim relief· until the new capital transfer tax is intro­
duced by the tax legislator .

108
) The main characteristics of the estate duty 'streamlining' 

in accordance with the Margo Report proposals are the abolition of the old progressive ra­
tes of estate duty and the introduction of a new flat rate of estate duty of 15%

109
), plus 

the introduction of a substantial abatement of R 1 million llO), to be deducted from the net 

value of the estate before the tax liability is assessed. 
As a result of this estate duty, is currently charged only on large estates.

111
) 

The near future of the South-African estate duty system can be characterized as an awai­

ting of the changes a new capital transfer tax will bring to the taxpayers, tax specialists 
and practitioners. 

IV.4. The historic background of the Germ.an ErbStG - inheritance tax 

In the previous paragraph it can be seen, that the present South-African estate duty sy­
stem (NachlaBsteuersystem) is the result of the development of South-African death taxes 

since their first introduction as succession or estate duties in the times of the Colonies, 
through the times of the Union, when death taxes were levied on a parallel system, on to 
today's levying of a single estate duty under the EDA, which was introduced in 1955. 
Like the South-African estate duty system, the evolution of the German death tax into an 
inheritance tax system (Erbanf allsteuersystem) is mainly the result of the death tax deve­

lopment in German territory since the last century. 
Although some of the German states imposed a death duty on their taxpayers as early as 
the 17th century, the main 'renaissance' of the death taxes on German territory also falls 

in the times of the 18th and 19th century. 
After the fo~dation of the German Reich in 1871, nearly all the German states levied de­
ath duties.

112 
The variety of death duties levied by the different states and the double de­

ath taxation resulting from the different codifications throughout the Reich were considered 
burdensome for the sole taxpayer; and although most of the German states levied death 
taxes in the form of inheritance taxes and based the liability for the payment of the tax 

106) Compare, D. Meyerowitz I P. Meyerowitz I D. M. Davis, The Taxpayer 37 (1988), p. 120(d) 
et seqq. I M. Stein, (1988) 3 Tax Planning, p. 140. 

107) Compare, M. Stein, (1988) 3 Tax Planning, p. 140 / Recently a draft legislation dealing with 
the new capital transfer tax has been drawn up. D. Meyerowitz I P. Meyerowitz I D. M. 
Davis I T. S. Emslie, The Taxpayer 42 (1993), p. 48. 

108) By the Taxation Laws Amandment Act No. 87 of 1988 / M. Stein, (1988) 3 Tax Planning, p. 
140, 142 / D. Meyerowitz I P. Meyerowitz I D. M. Davis, The Taxpayer 37 (1988), p. 120(d). 

109) See, First Schedule of the EDA / Margo Commission, op. cit., p. 319, para. 20.53. 
110) See sec. 4A of the EDA, introduced by the Taxation Laws Amandment Act No. 87 of 1988 I 

Compare, M. Stein, (1988) 3 Tax Planning, p. 142. 
111) Cf., T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 391, para 287 / W. 

Abrie, Estates - Planning and Administration, p. 101. 
112) Cf., von Schanz, FinArch 1900, p. 1 et seqq. I do., FinArch 1901, p. 553 seqq. I Crezelius, 

Erbschaft- und Schenkungsteuer, p. 19 / Meineke, ErbStG - commentary, Einfiihrung, para. 9 / 
Obemauser, Handbuch der Finanzwissenschaft, Vol. II, p. 495. 
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on the family relationship between the deceased and the heirll3), a homogeneous death tax 

legislation throughout the Reich was prevented by the diverse fiscal interests of the Ger­
man states and the splintered civil law codifications.114) 

With the introduction of the uniform German civil law codification, 'Btirgerliches Gesetz­
buch' (BGB 

115
)) in the German Reich on the 1st of January 1900, a uniform law of succes­

sion was imposed on the citizens living in the different German states. This centralisation 
of the German civil law codification and of the law of succession was the foundation for 
the introduction of the uniform Reichserbschaftsteuergesetz of 1906116) (Inheritance Tax Act 
of the German Reich). 

The Reichserbschaftsteuergesetz of 1906 was closely related to the regulations that were 
e·mbodied in the Prussian Inheritance Tax Act of 1893/95. Spouses, children and grandchil­

dren were exempt from the inheritance tax levied by the Reichserbschaftsteuergesetz. 
Depending on the grade of family relation and the amount of the inheritance, the rate of 

taxation increased from 4% up to a peak rate of 25% of the value of the inheritance or 
117) . 

bequest. 

During an extensive reform sf taxes and finances after the First World War the Reicherb­
schaftsteuergesetz of 1919118 was introduced. The old inheritance tax was extended by the 

introduction of an additional estate duty and surviving spouses, children and grandchildren 
of a deceased were no longer exempt from the inheritance tax levied by the Reich.

119
) 

The peak rate of taxation was increased up to 70% and had to be paid when the value of 
an inheritance exeeded the amount of 500 000 M (Mark). 

With the imposition of a wealth tax in 1922 the additional estate duty, introduced in 1919, 
was eliminated from the Reichserbschaftsteuergesetz.

120
) 

After years of crisis and vast inflation in the German Reich, which saw the passing of mo­
re than one Emergency Tax Act, at the beginning of the 1920 's, the further development 
of the German inheritance tax was mainly influenced by the Inheritance Tax Reform of 
1925.121)The reformed Reichserbschaftsteuergesetz of 1925 introduced a rate of taxation 

progressing from 2% up to a peak tax rate of 60%. Surviving spouses were exempt from 
the inheritance tax when there were also children left by the deceased.

122
)For the evalua­

tion of the property and assets of an inheritance the Reichserbschaftsteuergesetz of 1925 
referred to the newly introduced Bewertungsgesetz (BewG - Valuation Law). 
The Inheritance Tax Amendment Act of 1934 introduced a better position for the parents 
and grandparents of the deceased and narrowed the tax exemption for surviving spouses to 

113) Crezelius, op. cit., p. 19 I Oberhauser, op. cit., p. 495 et seq. 
114) See also, Crezelius, op. cit., p. 19 I Meineke, ErbStG - commentary, Einfiihrung, para. 9. 
115) Please notice that the Bfirgerliches Gesetzbuch in the following wili be referred to by the 

use of the abbreviation BGB. 
116) Reichserbschaftsteuer- und Schenkungsteuergesetz 1906, (Inheritance and Donations Tax Act 

of the German Reich), as announced officially in the Reichsgesetzblatt (Law Gazette of the 
German Reich), (RGBI. 1906, p. 654 et seqq.) I Obemauser, op. cit., p. 495 et seq. 

117) Compare, Crezelius, op. cit., p. 19. 
118) Reichserbschaftsteuer- und Schenkungsteuergesetz 1919, (Inheritance and Donations Tax Act of 

the German Reich), as announced officially in the Reichsgesetzblatt (Law Gazette of the 
German Reich), (RGBl. 1919, p. 1543 et seqq.)/ Crezelius, in Joe. cit., p. 19 / Meineke, ErbStG 
- commentary, Einfiihrung, para. 9 / Obemauser, op. cit., p. 495. 

119) See, Oberhauser, op. cit., p. 495 et seq .. 
120) Compare, RGBI. I 1922, p. 695 seqq. I Meineke, ErbStG - commentary, Einfiihrung, para. 9 I 

Obemauser, op. cit., p. 495. 
121) See, Reichserbschaftsteuer- und Schenkungsteuergesetz 1925, (Inheritance and Donations Tax 

Act of the German Reich), as announced officially in the Reichsgesetzblatt (Law Gazette of 
the German Reich), (RGBI. 1925, p. 320 et seqq.)/ Oezelius, in Joe. cit., p. 19, 20 / Meineke, 
ErbStG - commentary, Einfiihrung, para 9 / Oberhauser, op. cit., p. 496. 

122) Crezelius, in Joe. cit~ p. 19, 20. 
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the cases in which the deceased had children from a marriage with the surviving spouse he 
or she left behind.123) . 

After the Second World War, in the years 1946 and 1948, the German inheritance tax was 

influenced and increased by the tax lefisiation of the Controlling Council of the Allied 
Forces in Germany (Kontrollratsgesetze). 

24 

In the newly founded Federal Republic of Germany the first major inheritance tax reform, 
after the Second World War took place in 1954. With this reform the German ErbStG re­
turned mainly to the status quo of 1925/34. But in contrast to the legislation of 1925/34 
surviving spouses were no longer exempt from the payment of inheritance taxes and the 
rates of taxation were renewed and increased. Provisions which found their origin in the 
Reichserbschaftsteuergesetz of 1925 could still be found in the German ErbStG until 
1974.125) 

The main revision of the old Inheritance Tax Act and the introduction of a new German 
ErbStG in 1974 brought a lot of changes and renewals to the German ErbStG, alth0ugh the 
main structure of the old inheritance tax system (Erbanfallsteuer) was retained.

126 
The in­

heritance tax burden levied on large inheritances was increased, while the burden on smal­
ler inheritances was decreased - a contribution to the increasing of prices in Germany at 
h 

. 127) 
t at time. 
Today the German ErbStG taxes mainly inheritances, bequests and donations, and the as­
sessment of the amount of taxes under the German Inheritance Tax Act is a complex 

128) 
process. 
The ErbStG distinguishes between four main tax brackets (Steuerklassen I bis IV), defen­
ding on the family relationship between the deceased (donor) and the heir (donee).

129 
The 

rate of taxation de8ends on the value of the inheritance (donation) and the above mentio­
ned tax brackets.

13 
) The four distinguishable tax brackets under the German ErbStG are: 

Tax bracket or tax class I (Steuerklasse I). It comprises the deceased' s spouse, children, 
step-children, and children of pre-deceased children or step-children.

131
) The rate of taxa- · 

tion varies from 3% (up to OM 50.000) to 35% (over OM 100 million).
132

) 
In tax bracket II (Steuerklasse II) the descendants of children listed under Steuerklasse I 
(other than children of pre-deceased children or step-children) and parents, grandparents 

d . h . . . b f d h dt33) an more remote ancestors wit respect to acqu1s1t1ons y reason o eat are tax5 
at rates that vary from 6% (up to OM 50.000) to 50% (more than OM 100 million).

134 

123) Compare, RGBl. I 1934, p. 1056 et seqq. 
124) Laws of the Controlling Council of the Allied Forces in Germany, StZBL 1946, p. 25 et seqq., 

StZBl. 1948, p. 123 seqq. I Crezelius, in Joe. cit., p. 19, 20 I Oberluwser, op. cit., p. 496. 
125) See, Meinclce, ErbStG - commentary, Einfiihrung, para 9 / Oberhauser, op. cit., p. 495. 
126) Crezelius, in Joe. cit., p. 20 I Oberhauser, op. cit~ p. 496 / For the intentions and the reasons 

of the legislator to renew the ErbStG, see especially, Meineke, ErbStG - commentary, Einfiih­
rung, para 10, 11, 12. 

127) Oberhauser, op. cit., p. 496. 
128) See, sec. 1 and sec. 14 to 19 of the ErbStG / Oberhauser, op. cit~ p. 496, 497. 
129) See, sec. 15 of the ErbStG. The German Erbschafts- und Schenkungsteuergesetz embodies 

provisions for the taxation of inheritances as well, as provisions for the taxation of donations 
(see sec. 1 (1) and (2) of the ErbStG). Therefore the explanations, given in connection .with 
the problems concerned with the taxation of inheritances under the German ErbStG, can ana­
logous also be applied to the problems connected with the taxation of donations. 
Vid the short introduction to the German ErbStG given by, D. M Davis, (1990) 3 Juta 's Fo­
reign Tax Review, p. 80 et seqq. (at p. 83). 

130) Sec. 15 and 19 ErbStG. See, Oberhauser, op. cit~ p. 496, 497. 
131) Sec. 15 (1) Steuerklasse I No. 1 to 3 of the ErbStG. 
132) Sec. 19 (1) ErbStG (Steuerklasse I). 
133) Vide, sec. 15 (1) Steuerklasse II No. 1 and 2 of the ErbStG. 
134) Vide., Sec. 19 (1) ErbStG (Steuerklasse II) 

20 



Tax class III (Steuerklasse III) taxes parents, grandparents and more remote ancestors 
with respect to acquisitions by gift, brothers and sisters and their direct descendants. 
step-parents, sons-in-law, daughters-in-law, parents-in-law and the divorced spouse 135) a~ 
rates between 11% (up to OM 50.000) and 65% (over OM 100 million).136) 

In the last tax bracket - Steuerklasse IV - the German ErbStG taxes all other benefici­
aries of aquisitions by reason of death or donation and the receivers of 'earmarked 
gifts' (Zweckzuwendungen) 

137
) at variable rates from 20% (up to OM 50.000) up to 70% 

(more than OM 100 million).138) 

In addition the rate of taxation is also influenced by several tax-free and deductible 
139) 

amounts. 

Since 1974 there have been only a few minor changes to the German ErbStG. These chan­
ges were mainly imposed in accordance with the changing economic structure of the Fe-
d 1 R bl . h h . f' . 1 . f . . . 140) era epu ic or t e c angmg mancia capacity o its citizens. 
With the unification of the Federal Republic of Germany and the German Democratic Re­
public, in 1990, the Laws of both countries had to be assimilated; and since the 1st of Ja­

nuary 1991 the former We~t German ErbStG is also in force in the new Eastern Provinces 
of the Federal Republic.

141 

IV.S. Summary 

The present South-African estate duty system (NachlaBsteuersystem) and the present Ger­
man inheritance tax system (Erbanfallsteuersystem) are mainly the result of the evolution 
or development of the death tax systems introduced on the territory of both countries du­
ring the last century. Throughout the decades the death duty systems of South-Africa and 
Germany were the object of modifications and alterations added by different tax legislators 
in order to assimilate or adapt the death tax regulations to the changing financial capacity 
of the taxpayers, to the changing economic and political situation in their countries and to 
the changing attitudes towards the levying of death taxes in general. Whereas the German 
ErbStG was the object of an extensive reform in 1974 and has only seen minor changes 
since then, the South-African estate duty is presently undergoing a phase of major change 
and will perhaps be substituted by a capital transfer tax in the near future.

142
) 

V. Double Death Duty Agreements 

Although the Republic of South-Africa and the Federal Republic of Germany have, until to­
day, not entered a bilateral agreement on the taxation of deceased estates, the last part of 
the general introduction to this work may serve as an exposition of the history and the re­
gulations provi?ed by both death tax legislations, respectively by international [economic] 
organizations, to conclude double death duty agreements. 

135) See, sec. 15 (1) Steuerklasse III No. 1 and 2 of the ErbStG. 
136) Sec. 19 (1) ErbStG (Steuerklasse III). 
137) Sec. 15 (1) Steuerklasse IV ErbStG. 
138) Sec. 19 (1) ErbStG (Steuerklasse IV). 
139) See especially, sec. 10, 12, 13, 14, 16, 17, 18 of the ErbStG and the short introduction given 

by D. M Davis, (1990) 3 Juta 's Foreign Tax Review, p. 80 et seqq. (at p. 83). 
140) Cf, Meineke, ErbStG - commentary, Einfiihrung, para 12. 
141) See especially, Meineke, ErbStG - commentary, Einfiihrung, para 13 and 15. 
142) Cf., D. Meyerowitz IP. Meyerowitz ID. M Davis I T. S. Emslie, The Taxpayer 42 (1993), 

p. 48. 
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As mentioned before 
143

), the fact that the 'property' of a deceased is chargeable with a 

death duty in the Republic does not prevent any other state from charging a death tax 
thereon and vice versa. Consequently the same 'property' may be subject to double death 
duties.144) 

V.1. The general characterization and function of double [death] taxation agreements 

The problem of [international] double [death] taxation was defined above as the imposition 
of comparable taxes in two (or more) States on the same taxpayer in respect of the same 
subject matter and for identical periods.

145
) 

In order to prevent taxpayers from paying double taxes in general or double death duties in 

particular, tax-legislating countries throughout the world embody unilateral relief regulati­
ons in their tax acts or enter bilateral double [death] taxation agreements.

146
) + 

147
) 

While unilateral relief regulations are generally defined and constituted as domestic or 
one-sided tax remedies against international double taxation, 

148
) bilateral double taxation 

agreements are agreements between states or countries and therefore conventions of Public 
International (Tax) Law .149) 

Double taxation agreements are especially designed to avoid multiple taxation by influen­
cing and curtailing the domestic tax claims levied in the states that are contracting parties 

143) Vide supra, part A. I., p. 2 et seqq. and part A 11.2.3., p. 9 of this work. 
144) Cf, D. Meyerowitz, in: Meyerowitz on the Administration of Estates, chap. 31, para. 31.1. 
145) Vt supra, part A. 11.2.3., p. 9, in accordance with the general definition given by D. R Davies, 

Principles of International Double Taxation Relief, p. 1, para 1.01 / A Psssos, Tax Treaty 
Law, p. 77 et seq. I A P. de Koker / G. A Urquhart, Income Tax in South Africa, Vol. lA, 
chap. 18, para 18.17. / Kluge, Das deutsche Internationale Steuerrecht, p. 10 et seqq. I Tipke 
/ Lang, Steuerrecht, p. 145 et seq. 

146) For a general introduction vide, A P. de Koker / G. A Urquhart, Income Tax in South Africa, 
Vol. lA, chap. 18, para 18.17. / C. Di:varis / M. Stein, Silke on South African Income Tax, 
Vol. 2, chap. 24 / D. Meyerowitz / E. Spiro, Meyerowitz and Spiro on Income Tax, chap. 27, 
para 1624 et seqq. I M. C. van Blerck, in: (1988) 1 Juta 's Foreign Tax Review, p. 27 et seqq. 
I B. K Spitz, (1988) 1 Juta 's Foreign Tax Review, p. 69 seqq. I E. Danziger, (1989) 2 Juta 's 
Foreign Tax Review, p. 39 / 0. J. Femandes, (1989) 2 Juta 's Foreign Tax Review, p. 60 / P. 
R. N. Arthur, (1990) 3 Juta 's Foreign Tax Review, p. 48 et seqq. I C. A Harris / M. C. van 
Blerc:k, (1990) 3 Juta 's Foreign Tax Review, p. 61 et seq. I R. N. Eskinazi, (1991) 4 Juta 's 
Foreign Tax Review, p. 26 seqq. These sources deal mainly with double taxation agreements 
on income tax. As there are only a few sources dealing with double death taxation agree­
ments the reader can apply a lot of the information given by these sources also on double 
death taxation agreements. Nevertheless it has to be stressed that income taxes and death 
duties are of a different nature and that it would be wrong to assume the possibility of an 
analogous transfer of all the information given by the above mentioned sources - a transfer 
mutatis mutandis is more applicable. For double death duties see, W. Alme, Estates - Plan­
ning and Administration, p. 314 / D. Meyerowitz, in: Meyerowitz on the Administration of 
Estates, chap. 31 / A S. Silke / M. Stein, Estate Duty, Principles and Planning, chap. 3.4. to 
3.7., p. 24 et seqq. I J. N. ~ The Planning and Administration of Estates, p. 165. All the 
possible problems that can occur in double death duty agreements are thoroughly examined in 
the 'Model Double Taxation Convention on Estates and Inheritances and on Gifts·, Report of 
the OECD Committee on Fiscal Affairs 1982, OECD, Paris 1983. 

147) Or to be more exact - the countries enter anti - double [death] taxation agreements. 
148) See, A P. de Koker / G. A Urquhart, Income Tax in South Africa, Vol. lA, chap. 18, para. 

18.17.1 / ii: Meyerowitz/ E. Spiro, Meyerowitz and Spiro on Income Tax, chap. 27, para 1625 
et seqq. I M. C. van Blerck, in: (1988) 1 Juta 's Foreign Tax Review, p. 27 et seqq. I B. K 
Spitz, (1988) 1 Juta 's Foreign Tax Review, p. 69 et seqq (at p. 70 seq.) I E. Danziger, (1989) 
2 Juta 's Foreign Tax Review, p. 41. For the death duty provisions granting unilateral relief 
see, sec. 16 (c), sec. 3 (2) (c)-(h) and also sec. 4 (e) and (f) of the EDA Respectively sec. 
21 of the ErbStG. 

149) Compare, A Passos, Tax Treaty Law, p. 63. 
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to a bilateral double tax treaty. ISO) To achieve this aim double taxation agreements link 
up similar or comparable tax claims lSl) that were enacted by the tax legislators of the 

contracting countries and curtail these domestic tax claims in order to grant a relief from 
double taxation for the taxpayer. This so called 'curtailing character' of double taxation 
agreements is often reinforced by 'assimilating' and 'synchronizing' main aspects of c1 m­

parable domestic tax legislations of the entering countries in the double tax treaties.
152 

In today's bilateral tax treaty practice the curtailment of domestic tax claims ('curtailing 
character') is achieved mainly by adopting either the exemption method (Freistellungsme­

thode) or the credit method (Anrechnungsmethode) or a combination of 80th methods within 
the structure and regulations of bilateral double taxation agreements.

153 

A double taxation agreement applies the exemption method (Freistellungsmethode) if the 
contracting country in which the taxpayer is domiciled binds itself to exempt a certain ta­

xable object or a certain taxable event from domestic taxation (provided that the taxable 
object or event is or has already been taxed by the other contracting country).

154
) 

In contrast to the exemption method a double taxation agreement embodies the credit me­
thod (Anrechnungsmethode) if the contracting country, in which the taxpayer is domiciled, 
binds itself to a rebate of a foreign tax (tax credit) from the tax liability calculated ac­
cording to its law. In these cases the amount of the tax rebate is usually the amount equal 
to the tax paid in the other contracting state on a taxable object or a taxable event 
which, in accordance with the double taxation agreement between these states, is levied as 

'd . 1 . h h . lSS) an 1 ent1ca tax m t e ot er contracting country. 

By analogy to the characterization of double taxation agreements above, double death ta­
xation agreements can generally be defined as tax tools used in Public International (Tax) 
Law to complete or to amend domestic (internal) death duty regulations in countries that 
are signatories to bilateral death duty agreements. 
On entering a double death taxation agreement the concluding countries bind themselves to 

a curtailment of their domestic death tax claims in order to grant a relief from the double 
tax burden imposed on the taxpayer who otherwise would be liable to pay death taxes on 
the same estate (NachlaB) or inherit~ce (Erbanfall) for the same tax period to the treasu­
ries of two (or more) countries.

156 
Therefore the conclusion of a mutual death duty 

150) See, Kluge, Das deutsche Internationale Steuerrecht, p. 211 et seq. I Tipke / Lang, Steuer­
recht, p. 145 et seq. I C. van Raad, Nondiscrimination in International Tax Law, p. 27 I A 
Psssos, Tax Treaty Law, p. 77 seqq. I E. Danziger, (1989) 2 Juta 's Foreign Tax Review, p. 39 
et seqq. 

151) Seil., comparable taxes that are imposed on the same taxpayer by two or more sovereign tax 
legislators in respect of the same subject matter and for identical tax periods. 

152) Vid., Kluge, Das deutsche Internationale Steuerrecht, p. 212 / E. Danziger, (1989) 2 Juta 's Fo­
reign Tax Review, p. 39 et seqq. 

153) Cf., A Passos, Tax Treaty Law, p. 233 / Kluge, Das deutsche Internationale Steuerrecht, p. 
249 et seqq. 

154) For the use of the exemption method on the sector of double death duties compare, Art. lOA 
and the commentaries to Art. lOA of the 'OECD Model Convention on Estates and Inheritan­
ces and Gifts' of 1966, Paris 1967 and Art. 9A and the commentaries to Art. 9A of the 
'OECD Model Convention on Estates and Inheritances and Gifts - of 1982, Paris 1983. 

155) For the use of the credit method on the sector of double death duties see, Art. 10B and the 
commentaries to Art. 10B of the 'OECD Model Convention on Estates and Inheritances and 
Gifts' of 1966, Paris 1967 and Art. 9B and the commentaries to Art. 9B of the 'OECD Model 
Convention on Estates and Inheritances and Gifts' of 1982, Paris 1983. 

156) Cf., mutatis mutandis, D, R Davies, Principles of International Double Taxation Relief, p. 1, 
para 1.01 / A Psssos, Tax Treaty Law, p. 77 et seq. I A. P. de Kolcer / G. A. Urquhart, In-
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agreement between two countries regularly comprises a specification and a narrowing of 

the scope of their taxing competences. By concluding restrictive bilateral double death tax 
regulations, the contracting countries influence and curtail their sovereif:r right to impose a 
tax claim, a tax liability or to grant a tax relief to certain taxpayers; ?) and it can be a 

typical feature of double death duty agreements that contracting countries agree on a par­
tial renounciation of levying the full amount of taxes 'normallv' due to their domestic tax 
legislation in order to grant tax relief for the [otherwise doubl~] taxpayer.158) 

But although double [death] taxation agreements to some extent interfere with the sove­

reign tax legislating competence and the domestic tax claims of the contracting countries, 
they never deal with questions related to the creation, foundation or constitution of certain 

. bl . th . 159) taxes or certam taxa e events m ese countries. 
Double taxation agreements are determined mainly by their above-mentioned curtailing 

character and it would be contradict9ry if they were able to create, establish or introduce 
1. b.1. . 160J a tax 1a 1 1ty m a country per se. 

It is therefore always the prerogative of the sovereign tax legislator, situated in the coun­
try entering a double taxation agreement, to provide the basic domestic tax law in order to 

set the preconditions for a tax liability of taxpayers and thereby to lay the foundation for 
h 1 . ·b·1· . d bl · 161) t e ater occurmg posst 1 tty or necessity to enter a ou e taxation agreement. 

Consequently double [death] taxation agreements have an 'ambivalent character'. As Pu­

blic International (Tax) ~aw treaties they basically 'overshadow' the domestic tax law on 
an international basis.

162 
But at the same time double [death] taxation agreements impose 

a curtailment on the domestic tax acts that are subjected to the treaties. Therefore double 

[death] tax treaties are also adopted by the domestic tax regulations that were subjected 
to the agreement and are accordingly treated as being equal to the other domestic tax law 
enacted by the countries concluding the treaty.

163
) 

Finally it has to be added that double [death] taxation agreements are determined not only 
by the curtailment of tax claims and therefore by the losses or gains of revenue granted to 

come Tax in South Africa, Vol. lA, chap. 18, para 18.17. I Kluge, Das deutsche Internationale 
Steuerrecht, p. 10 et seqq. I Tipke I Lang, Steuerrecht, p. 145 et seq. and part A. II.2.2. 

· 157) Similar, Kluge, Das deutsche Internationale Steuerrecht, p. 212. I Compare, sec. 26 (1) of the 
EDA and sec. 21 (1) of the German ErbStG, which has to be read in accordance with sec. 2 
of the German AO (Abgabenordnung - General Tax Code) and Article 59 (2) sentence 1 of 
the German Grundgesetz (German Constitution· I Basic Law). 

158) Cf, Kluge, Das deutsche Internationale Steuerrecht, p. 212 and the tax law provisions mentio­
ned in footnote 153. 

159) [. . .] Treaties concluded by the State President that impose or increase any tax are illegal and 
have no effect. See, A Passos, Tax Treaty Law, p. 63 et seq. I Similar, Kluge, Das deutsche 
Internationale Steuerrecht, p. 212 seq. 

160) Vide, A. Passos, Tax Treaty Law, p. 63 / For the German Tax Law, Kluge, Das deutsche In­
ternationale Steuerrecht, p. 212, 213 

161) Or to use the terminology of A Passos, Tax Treaty Law, p. 63:'Only domestic tax laws may 
levy taxes.' 

162) See, A Passos, Tax Treaty Law, p. 63 / Kluge, Das deutsche Internationale Steuerrecht, p. 
213, 214 I But see also the works of R S. Martha, The Jurisdiction to Tax in International 
Law / C. van Raad, Nondiscrimination in International Tax Law. 

163) Vid, A. Passos, Tax Treaty Law, p. 63, 64 I Kluge, Das deutsche Internationale Steuerrecht, 
p. 213, 214 / Compare, sec. 26 (2) of the EDA and sec. 21 (1) of the German ErbStG, which 
has to be read in accordance with sec. 2 of the German AO (Abgabenordnung - General Tax 
Code) and Article 59 (2) sentence 1 of the German Grundgesetz (German Constitution / Ba­
sic Law). 
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a contracting state or the ambivalence of their dogmatic nature. In modem tax law nego­
tiations concerned with the conclusion of bilateral tax treaties, the coordination of econo­
mic (?Utline conditions, the assimilation of terms of competition, the possibility of invest­
ment promotion or simply the exchange of information between the tax authorities are, of­
ten as important as all the other aspects mentioned.164

) 

V.2. The OECD Model Convention on Estates and Inheritances and on Gifts 

Because the need for relief from double taxation is as old as the first tax regulations of 
modem times, the discussion about model conventions for double [death] taxation agree­
ments among the nations of the world has a long history.

165
) The League of Nations, the 

United Nations and the OECD have developed and drafted more than one model double 
[death] taxation agreement through the decades.166

) 

In today's [death] tax treaty practice most of the world's important industrial nations fol-· 

low the Model Convention on Estates and Inheritances designed by the OECD. The general 
introduction to the model conventions on [death] taxes in this context will therefore be li­
mited to the OECD models.167

) 

The Organization for European Economic Cooperation (OEEC) was created in 1948 in pur­
suance of the goal of encouraging rapid economic reconstruction in Europe and, in particu­
lar, of removing obstacles to international trade and capital movements and of eliminating 
arbitrary discrimination in international economic relations caused by double [death] 

· 168) F · f h' . . d . . d h taxation. or a variety o reasons, t 1s organisation an
1
) its reorganize sucessor, t e 

Organization for Economic Cooperation and Development
169 

(OECD), turned out &o be ef­
fective bodies to resume international consultation in the domain of taxation.

170 
In 1956, 

the Fiscal Committee of the OECD came into force, started by initiatives by both the Ne­
therlands and Switzerland regarding issues of international taxation.

171
) Consisting of tax 

experts of the member governments, the OECD Fiscal Committee is a body which draws 
up model conventions for the prevention of double taxation with respect to taxes on inco-

164) Cf, Kluge, Das deutsche Internationale Steuerrecht, p. 212. 
165) The first 'bilateral tax treaties, in International (Tax) Law were concluded by Belgium and 

Luxemburg in 1843 and France and the Netherlands in 1845. These treaties were designed for 
the exchange of information between the tax. authorities in these countries. The first double 
taxation agreement that embodies the classical 'curtailing character' of a bilateral tax treaty 
was entered into by the United Kingdom and the Suisse State (Kanton) of Waardt in 1872. 

166) Compare, C. van Raad, Nondiscrimination in International Tax Law, p. 28 et seqq. and Kluge, 
Das deutsche Internationale Steuerrecht, p. 224, 225. 

167) The OECD member countries are: Australia, Austria, Belgium, Canada, Denmark, the Federal 
Republic of Germany, Finland, France, Greece, Ireland, Iceland, Italy, Japan, Luxemburg, Nor­
way, New Zealand, the Netherlands, Spain, Sweden, Switzerland, Turkey, the United Kingdom 
and the United States of America Before the OECD Model Conventions were produced, the 
League of Nations drew up Model Conventions on double income taxation by the Convention 
of Mexico (1943) and the Convention of London (1946). Today the so-called UN-Model of 
1980, the USA-Model of 1981 and the Andes Model Convention of 1971 are existing parallel 
to the OECD Model Conventions, See, A Passos, Tax Treaty Law, p. 73 / C van Raad, Non­
discrimination in International Tax Law, p. 28 et seqq. I Kluge, Das deutsche Internationale 
Steuerrecht, p. 225. 

168) See, A. Passos, Tax Treaty Law, p. 73 / C van Raad, Nondiscrimination in International Tax 
Law, p. 30. 

169) The OEEC was originally established to administer the Marshall Plan Aid and the cooperative 
effort for European recovery from the Economic disaster of the Second World War. In 1961, 
when it was felt, that the original aims of the OEEC had been fulfilled, it was succeeded by 
the OECD, (Convention of December 14, 1960, in force September 30, 1961). 

170) Cf, C van Raad, Nondiscrimination in International Tax Law, p. 30. 
171) Resolution C (56) 49 of March 16, 1956 of the Council of the OEEC. 
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. 172) . . 173) 
me and profits and with respect to taxes on estates and inheritances and on gifts . 

The OECD has adopted the method of unanimous consensus, and it relies on recommenda­
tions that can be made only if there is unanimity. The recommendations of the OECD have 

the character of "an intergovernmental compromise among the member countries, but are 

not binding or self-executing per se. In order to be valid and enforceable in the OECD 

member countries the Model Convention always has to be embodied in a bilateral double 

[death] tax treaty between the countries involved.
174

) When, in spite of all the efforts at 
compromise, unanimity cannot be reached, the OECD members ha~e resorted to so-called 

reservation, which indicates, that although voting in favour of the rule to be recommended, 
th h . . . . h h . 1 . 175) ey reserve t etr position wit respect to t e part1cu ar pomt. 

In connection with the problem of reservation it has been argued 
176

\hat the absence of a 

reservation by a member country or the adoption of a different wording for a specific ar­

ticle is a strong indication that the wording of the ¥f}ific provision has been accepted as 
it was in the commentary applying to that provision. 

7 

In 1963 the Fiscal Committee of the OECD produced its first important model convention, 

the 'Draft Double Taxation Convention on Income and Capital'. Ever since, most of the 

authors deali% with OECD Conventions focus mainly on the OECD Conventions on Income 
and Capital.

1 
) 

Although todays 'net' of double taxation agreements on death duties is not as 'tight' as 

in the income tax sector, and the conclusion of 'death' tax treaties seems not to be as 

important - the OECD Fiscal Committee produced its first 'Model Convention on Estates 

and Inheritances and on Gifts' in 1966. 

The Model Convention produced by the Committee in 1966 is a secluded double death tax 

treaty system in itself. It shows up no references to the earlier drafted OECD Income Tax 
Convention of 1963. This is chiefly the result of the Fiscal Committee recognizing that al­

though there are similarities between double taxation weements in the income tax sector 

and in the death duty sector, the differences prevaiI.
179 

The 'Model Convention on Estates and Inheritances and on Gifts' of 1966 contained se­

venteen articles and included commentaries and recommendations concerned with the inter-
. f h . 1 180) pretat1on o t ese art1c es. 

During the revision of the OECD Model Convention on Income Taxes and its commentaries 
in 1977 the Fiscal Committee also decided to revise the Model Convention on Death Du-

172) See, 'Draft Double Taxation Convention on Income and Capital' of 1963, Paris 1963 / 'Draft 
Double Taxation Convention on Income and Capital' of 1977, Paris 1978. A Passos, Tax Tre­
aty Law, p. 73 seqq. I C. van Raad, Nondiscrimination in International Tax Law, p. 30 et seq. 

173) Compare, 'Model Convention on Estates and Inheritances and Gifts' of 1966, Paris 1967 / 
'Model Convention on Estates and Inheritances and Gifts' of 1982, Paris 1983. 

174) See, (Hrsg.) Bundesministerium der Finanzen, Musterabkommen zur Vermeidung der Doppelbe­
steuerung der Nachliisse, Erbschaften und Schenkungen, Bericht des Fiskalausschusses der 
OECD 1982, Bonn 1987, p. 11 et seqq., p. 15 et seqq .. The afore mentioned work is a transla­
tion of the original English and French . texts and commentaries of the 'Model Convention on 
Estates and Inheritances and Gifts' of 1966 and 1982 into German, with additional notes. 

175) A Passos, Tax Treaty Law, p. 74, 75 / Bundesministerium der Finanzen, op. cit., p. 16. 
176) See, Bundesministerium der Finanzen, op. cit., p. 16 / The full scale of arguments for the 

German Tax Law can be found in: Kluge, Das deutsche Internationale Steuerrecht, p. 225 
seqq. I For the South-African Law see A Passos, Tax Treaty Law, p. 75. 

177) See A Passos, Tax Treaty Law, p. 75. 
178) Cf. Kluge, Das deutsche Internationale Steuerrecht, p. 225 seqq. I A. Passos, Tax Treaty Law, 

p. 73 seqq. I E. Danziger, (1989) 2 Juta 's Foreign Tax Review, p. 39 et seqq. 
179) Bundesministerium der Finaazen, op. cit., p. 15. 
180) See, Bundesministerium der Finanzen, op. cit., p. 158 et seqq. 
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ties of 1966.181) 

In 1982 the new OECD 'Model Convention on Estates and Inheritances and on Gifts' was 

presented to the member countries. This 'new' model convention contained additiohal 
commentaries and supplements to the articles of the old convention. The 1982 Model Con-

t . t . 16 . 1 d . d' 'd d · · · 182) ven 10n con ams art1c es an 1s 1v1 e mto six mam parts. 

Although the OECD member countries tried in 1982 to draft a 'Model Convention on Esta­
tes and Inheritances and on Gifts' that was to be applicable to all member states, the dif­

fer enc es between the several death tax systems of the members in some cases led to re­

servation. These reservations on certain points of the Convention indicated, as mentioned 

above, that although these countries were voting in favour of the 1982 Convention to be 

recommended, they reserved their position with respect to particular rules or regulations of 

h C 
. 183) 

t e onvention. 

Although South-Africa is not a member country of the OECD the Refublic has many fo­

reign trade partners that are member nations of this Organization.
184 

By entering double 

[death] taxation agreements with these countries and by adopting the wording of the 

OECD drafts · in its bilateral tax conventions, it is generally submitted that the Republic 

thereby expresses a presumed intention of adopting the wordin~ as it is interpreted by the 

OECD commentaries on the articles of the model conventions.
1 

S) 

Although the Republic has enternd quite a number of double taxation agreements with 

OECD member countries on the basis of the 'Draft Convention on Income and Capital', 

and a persuasive influence of the commentaries on the OECD Model Convention's articles 

that are part of these treaties is generally accepted in South-African Tax Law, 
186

) the si­

tuation on the 'death duty sector'· is a different one. 

Of the five double death duty agreements entered into by the Republic of South-Africa and 

other countries, only the regulations of the 'most recent' bilateral agreement, concluded 

with the United Kingdom of Great Britain and Northern Ireland in 1978, can be compared 

with the articles e~b<xiied in the OECD 'Model Convention on Estates and Inheritances 

and on Gifts'. 
187 

The double death duty agreements entered into with the two other 

OECD member countries, Sweden (1961) and the United States of America (1947), were 

concluded before either the first model convention of the OECD was drafted in 1966 or the 

OECD, respectively the OEEC, was founded in 1948. The double death duty agreements 

with Lesotho (1944) and Zimbabwe (1933) are even older. 
Consequently a presumed intention of adopting the wording as it is interpreted by the 
OECD commentaries on the articles of the 'Model Convention on Estates and Inheritances 

181) Compare, Bundesministerium der Finanzen, op. cit., p. 12. 
182) Brmdesministerium der Finanzen, op. cit., p. 25 to 150. 
183) Bundesministerium der Finanzen, op. cit., p. 16. 
184) The Federal Republic of Germany being one of them. For the other nations cf. supra, footno­

te 164 on p. 25 of this work 
185) This statement given by A Passos, Tax Treaty Law, p. 75 was originally created for South­

African double taxation agreements, entered into with OECD countries on the income tax 
sector; but it is mutatis mutandis also applicable to double death duty agreements entered by 
the Republic and OECD nations. 

186) See, A Paisos, Tax Treaty Law, p. 63 and 75 / Cf., footnote 6 on page II of the preface. 
187) Compare the regulations of the 'Model Convention on Estates and Inheritances and Gifts' of 

1966, Paris 1967 or Bundesministerium der Finanzen, op. cit., p. 158 et seqq. and the text of 
the Convention between the Republic and United Kingdom of Great Britain and Northern Ire­
land, Proc. No. 224 Government Gazette 1978, in: D. Meyerowitz, in: Meyerowitz on the Ad­
ministration of Estates, chap. 31, para 312, 31.8, 31.14, 31.26, 31.34 and appendices A-152, A-
157, A-162, A-173, A-181. 
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and on Gifts' and a persuasive influence on double 9eath duty agreements concluded by 
the Republic can only be assumed in relation to the death tax treaty with the United 
Kingdom of Great Britain and Northern Ireland of 1978. 

In constrast to the Republic of South-Africa, the Federal Republic of Germany is a member 

nation of the OECD. To date Germany has entered five double death taxation agreements 
with other member states of the OECD. The agreements with Greece (1912, renewed in 
1953) and Austria (1955) were concluded before the first model convention of the OECD 
was drafted in 1966.188) 

Therefore the intention of adopting the wording as it is interpreted by the OECD commen­

taries on the articles of the 'Model Convention on Estates and Inheritances and on Gifts' 

can only be presumed in relation to the oth~r three death tax treaties concluded by the 
Federal Republic of Germany and Sweden

189 
(1935, renewed in 1951 and revised in 1990, 

1993), the Federal Republic of Germany and Switzerland
19

0) (1980) and the Federal Republic 

of Germany and the United States of America 
19

1) (1982, 1986). 

V.3. The South-African regulations dealing with the power to enter into double death duty 
agreements 

In order to enter a double taxation agreement in the above mentioned form (and perhaps to 
embody the OECD Model Convention on Estates and Inheritances and Gifts in this agree­
ment) the Republic of South-Africa and any foreign state would have to conclude a con­

vention in Public International (Tax) Law. 

For the entering into conventions of Public International (Tax) Law it would be unreasona­
ble to assume that any contracting state can be fully informed about the internal allocation 
of competences in the constitution of another state. Therefore Public International Law 

presumes by a legal fiction that in general the head of state or its equivalent has the right 
to represent the state on issues of Public International Law.

192
) · 

According to the regulations of the South-African Constitution, the South-African head of 
state has the right to represent the country on issues of Public International Law; conse­
quently the South-African Constitution is in conformity with the aforementioned presumpti­

on. 

In South-Afrf a the State President is both head of the legislature and head of the 
executive.193 As head of the executive branch of government the State President exercises 
powers which derive from either one of two sources, Parliament or the executive 

188) See, Ebenroth, Erbrecht, p. 998 .et seqq. and fn. 3, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
103 et seqq. I Schulze zur "'7esche, Lehrbuch der Erbschaftsteuer, p. 27 et seqq. I Meineke, 
ErbStG - commentary, sec. 2, para. 15 and 24. 

189) See especially, Meineke, ErbStG - commentary, sec. 2, para. 15 and 25. 
190) Meineke, ErbStG - commentary, sec. 2, para. 15 and 26 et seqq .. for the special reservations 

in accordance with the double death taxation agreements Germany - Switzerland see para. 29 
I Klempt, DStZ 1980, p. 150 seqq. I Hundt, DB 1982, p. 1124 seqq. 

191) Meineke, ErbStG - commentary, sec. 2, para 15 and 30 seqq. I Flick, DStR 1986, p. 487 et 
seqq. I Michel, DStR 1981, p. 73 seqq .. 

192) Cf., W. A Joubert, LAWSA (1981), vol. 11, para 340 / J. Ipsen, Staatsorganisationsrecht, p. 
140, para. 393 / Seidl-Hohenveldern, Volkerrecht, p. 51, para 151 et seqq. I E. Menzel I K 
Ipsen, Volkerrecht, p. 301 et seqq. I But compare also Art. 7 (2) of the Vienna Convention on 
the Law of treaties and International Organizations or between International Organizations. 

193) See, G. Carpenter, Introduction to South-African ... , p. 323. 
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· 194)E · · b d f. d ct· . f prerogative. xecutive prerogatives m~y e e me as iscretionary powers o a com-
mon law, rather than statutory, origin.

195 
Neverth5less sec. 6 (3) of the 1983 Constitution 

contains a list of powers of the State President.
196 

In sec. 6 (3) (e) of the 1983 Constitu­
tion the State President, as South-African executive body, is wanted the constitutional 

t t .fy . . l . . d 797) power o ra i mternationa ~onventions, treaties an agreements. 
Because not all the powers listed in sec. 6 (3) and (4) of the Republic of South-Africa 

Constitution Act 110 of 1983 distinguish clearly between prerogative and other 
198)th · . . S h Af . C . . 1 L . h' powers · ere 1s uncertainty m out - ncan onst1tut10na aw concerning t 1s 

distinction.
199

) But as far as the wording of sec. 6 (3) (e) of the 1983 Constitution is con­
cerned the dicta of the South-African Courts200) and other authorities20l) are unequivocal. 

The power of the State President to ratify international conventions, treaties and agree­
ments, listed in sec. 6 (3) (e), is seen as a clear executive prerogative of the President. 

This means, that the State President exercises this power on his own or the power is dele­
gated by the State President and wielded by one of his cabinet ministers.

202
) 

The general powers granted to the State President under sec. 6 (3) (e) of the 1983 Consti­
tution are furthermore elaborated in sec. 26 of the EDA and sec. 108 of the Income Tax 
Act 58 of 1962 (ITA

203
\

204
) In accomplishment of the executive prerogative embodied in 

sec. 6 (3) (e) of the Constitution, sec. 26 of the EDA (sec. 108 of the ITA) especially, au­
thorises the State President to enter into agreements with other countries in order to 
avoiddouble death taxation. 
The EDA provides in sec. 26 (1) (sec. 108 [1] of the ITA) that the State President may 
enter into double taxation agreements with the government of other countries with the ob­

ject of preventing, mitigating or discontinuing the levying of estate duty on the same pro­
perty both in South-Africa and in these countries, or with a view to rendering reciprocal 
assistance in. the administration of and the collection of estate duty under the laws relating 

194) Compare, L. Boulle I B. Harris IC. Hoexter, Constitutional and Administrative Law, p. 172. 
195) Cf., in detail, G. CBipenter, Introduction to South-African ... , p. 308 / L. Boulle I B. Harris I C. 

Hoexter, Constitutional and Administrative Law, p. 175 seqq. I D. Basson I H Vlljoen,· Consti­
tutional Law, p. 41 et seqq . . 

196) For details see, G. Carpenter, Introduction to South-African ... , p. 308 / The Republic of 
South-Africa Constitution Act 110 of 1983 can also be found in the work of D. Basson I H 
Vlljoen, Constitutional Law, p. 348 et seqq. 

197) See also, G. Carpenter, Introduction to South-African ... , p. 308. 
198) See the critizism of D. Basson I H Vlljoen, Constitutional Law, p. 43 and footnote 49 on p. 

43 and S. A de Smith, Constitutional and Administrative Law, p. 137. 
199) Compare the detailed information given by, G. Carpenter, Introduction to South-African ... , p. 

308 seqq. I L. Boulle I B. Harris I C. Hoexter, Constitutional and Administrative Law, p. 175 
et seqq., especially p. 177 seqq. I D. Basson I H Vlljoen, Constitutional Law, p. 42 et seqq. . 

200) See especially the latest dictum by Friedman J. in the case Boesalc v. Minister of Home Af­
fairs, 1987 (3) SA 665 (C) at 674A - 678B (especially at 677G). 

201) D. Basson I H Vlljoen, Constitutional Law, p. 43 and footnote 49 on p. 43 / G. Carpenter, 
Introduction to South-African ... , p. 308 seqq. I L. Boulle I B. Harris I C. Hoexter, Constitutio­
nal and Administrative Law, p. 175 et seqq., especially p. 177 seqq. 

202) Vide, D. Basson I H Vlljoen, Constitutional Law, p. 43 and footnote 49 on p. 43. 
203) Please notice that the Income Tax Act 58 of 1962 in the following will be referred to by 

the abbreviation JTA. 
204) The parallel citing of the similar or nearly identical provision of sec. 108 ITA is necessary­

because any double death tax treaty entered into by the Republic of South-Africa and ano­
ther countiy will also have to provide for regulations concerned with the prevention of dou­
ble taxation of donations. For details concerning the application of sec. 108 ITA see, D. 
Meyerowitz I E. Spiro, Meyerowitz and Spiro on Income Tax, chap. 27, para 1632 seqq. / C. 
Divaris I M Stein, Silke on South African Income Tax, Vol. 2, chap. 24, para. 24.1 seqq. I A 
P. de Koker I G. A Urquhart, Income Tax in South Africa, Vol. 1, chap. 30, para 30.1. seqq. 
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to estate duty in force in South-Africa and these countries.20S) 

Being a part of the executive prerogative of the State PresideQ.t, bilateral double death ta­
xation agreements entered into by the President in accordance with the regulations of sec. 
6 (3) (e) of the 1983 Constitution and sec. 26 of the EDA (sec. 108 of the ITA) are not 
subject to discussion and approval by Parliament.206) For this reason no amendments may 

be introduced by Parliament to the text of a treaty negotiated and drafted by the South-
Af . . b d 207) ncan executive o y. 

Although this constitutional prerogative of the State President seems to go very far, the 

presidential powers to influence South-African tax legislation via double death taxation 
agreements are limited. They are mainly controlled and 'curtailed' by the wording of the 
executive prerogative granted to the President under sec. 6 (3) (e) of the 1983 Constitution 
and the wordin~ of the further empowerment contained in sec. 26 (1) of the EDA (sec. 108 
[1] of the ITA). 08) 

According to sec. 26 (1) EDA (sec. 108 [1] of the ITA) the contents and effects of double 

death tax treaties entered into by the President are circumscribed by the objective to pre­
vent, mitigate or discontinue the levying of estate duty on the same property both in 

South-Africa and in the contracting countries. Furthermore they are limited to the rende­
ring of reciprocal assistance in the administration of and in the collection of estate duty 
under the la:'(Vs relating to estate duty in force in South-Africa and the other contracting 

. 209) 
countries. 

Consequently the State President has no power whatsoever to increase or impose a tax li­
ability on the South-African taxpayer via the conclusion of a double death tax 

210) 
agreement. 

Once an agreement has been concluded, it must be published by proclamation by the State 
President in the Government Gazette, and copies must be tabled for notification in the 

House of Assembly. It is only in compliance with these provisions that a doublD death tax 
treaty can be enacted and later enforced under the (tax) law of South-Africa.

211 

As mentioned above, bilateral double death duty agreements are conventions of Public In­
ternational (Tax) Law, and because they do not need to be transformed by an explicit Act 
of Parliament they can be said to have a quasi-normative or quasi self-executing 

205) See also, D. Meyerowitz, in: Meyerowitz on the Administration of Estates, chap. 31, para 31.1 
I A S. Silke / M Stein, Estate Duty, Principles and Planning, chap. 13.1., p. 220 seqq. 

206) Vide, W. A Joubert, LAWSA (1981), vol. 11, para 342. 
207) W. A Joubert, LA WSA (1981), vol. 11, para 342 I A Passos, Tax Treaty Law, p. 63. 
208) Cf., H Booysen, Volkereg, p. 94 et seqq. (especially p. 95 seq.) I Similar, A Psssos, Tax Tre­

aty Law, p. 63. 
209) See, D. Meyerowitz, in: Meyerowitz on the Administration of Estates, chap. 31, para. 31.1 / A 

S. Silke / M Stein, Estate Duty, Principles and Planning, chap. 13.1., p. 220 seqq. I A. Passos, 
Tax Treaty Law, p. 63, 64. 

210) Simply because this would exeed the executive prerogative granted to the State President. 
Generally the law-giving function ( viz. the tax liability-giving function in this instance) is 
vested in the South-African Parliament. If a double taxation agreement entered by the State 
President would impose or increase a tax liability on the taxpayer, it would be effected by 
legislative intervention and a formal process of specific introduction through Parliament 
would be required to give this ('defective') tax treaty an application in domestic tax law. 
See, H Booysen, Volkereg, p. 94 et seqq. I W. A. Joubert, LA WSA (1981), vol. 11, para. 342. 

211) Sec. 26 (2) and (3) EDA (sec. 108 [2] and [3] of the ITA) / D. Meyerowitz, in: Meyerowitz 
on the Administration of Estates, chap. 31, para. 31.1 / A S. Silke / M ~tein, Estate Duty, 
Principles and Planning, chap. 13.1., p. 220 seqq. 
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212) . . . _ 
character m the domestic Law of the Republic as soon as they are conclud5d by the 
State President within the regulations of the presidential executive prerogative.213 

Because of this, bilateral death duty treaties entered into by the State President are bin­
ding, conf ering rights or imposing obligations on physical and legal persons directly and 
without the intervention of an internal validation by Parliament, as soon as the proclamati­
on in the Gazette has taken place.214) 

To the extent that double death tax treaties have the effect of exempting or relieving the 
burden of estate duties levied in the Republic and to the extent that they have the same 

effect in the co-contracting countries, the value of the provisions of the agreements is by 
statute equal to other domestic statutory tax law in South-Africa.

215
) The double death ta­

xation agreements entered into by South-Africa may therefore modify, and in some instan­
ces override, the South African Estate Duty Act 45 of 1955.216

) 

Because double death tax treaties by definition in sec. 26 (2) EDA (sec. 108 [2] ITA) are 
part of the statutory law, they are equal to this law. 
Consequently, it is submitted, a domestic tax provision may also override a treaty provisi­
on if it is specifically intended to do so and is enacted after a treaty has become part of 
the South-African Tax Law. But the enactment of such an act has to be closely observed, 

as it may cause a breach of the treaty and a violation of Public International Law (the so 
called treaty overriding problem) .

217
) 

The power of termination of a double death duty agreement is also conferred on the State 

212} If one can speak of the self executing character of bilateral double death duty agreements 
entered into by the Republic of South-Africa at all, it can only be a quasi-normative or qua-
g self-executing character. Although bilateral double death duty agreements confer rights and 
impose obligations on physical and legal persons directly and without the intervention of Par­
liament they cannot be said to be normative or self-executing ~ se - because there are 
other internal implementing provisions. (A Passos, op. cit., p. 63 has a different opinion). 
a. The terminology of Public International Law uses the terms 'normative' or 'self-executing' 
normally in the context of the 'direct' and 'automatic' application of universally recognized 
customary Public International Law (gewoonteregtelike volkereg I Volkergewohnheitsrechts) in 
domestic law systems; but double [death] tax treaties are by no means a part of universally 
recognized customary Public International Law. They are bilateral agreements or contracts of 
International Law. And in order to integrate double taxation agreements as a part of the 
South-African tax law the State President has to conclude the double tax treaties in accor­
dance with certain South-African Tax Law provisions (internal implementing provisions). For 
the distinction see, W. A Joubert, LAWSA (1981), vol. 11, para. 339 et seqq. and para. 347 et 
seqq. I Furthermore, H Booysen, Volkereg, p. 61 seqq. (p. 78 et seqq. [at p. 79, 80)). 
b. The application of [customary] Public International Law in South-African Law in general 
and the application of certain rules of Public International Law as self-executing or normati­
ve in particular is controversial,. H Booysen, Volkereg, p. 78 et seqq. (at p. 79, 80) IW. A 
Joubert, LAWSA (1981), vol. 11, para 339 et seqq. and para 347 et seqq. I G. Ca,penter, In­
troduction to South-African ... , p. 417 and footnote 79 ad Joe. 

213) Compare the work of, H R. Hshlo I E. Kahn, The South-African Legal System ... , p. 114 ibid, 
footnote 24 and the dictum of Stein C. J., in : Pan American World Airwlzys lncmporated v. 
S. A Fire & Accident Insurance C., Ltd., 1965 (3) SA. 150 seqq. (AD.) at p. 161. Similar, A 
Passos, Tax Treaty Law, p. 63. 

214) Sec. 26 (2) EDA (sec. 108 [2] of the ITA) I D. Meyerowitz, in: Meyerowitz on the Admini­
stration of Estates, chap. 31, para 31.1 / A S. Silke I M Stein, Estate Duty, Principles and 
Planning, chap. 13.1., p. 220 seqq. I A Passos, Tax Treaty Law, p. 63, 64 I H Booysen, Vol­
kereg, p. 94 et seqq. I W. A Joubert, LAWSA (1981), vol. 11, para 342. 

215) This results from Sec. 26 (2) EDA (sec. 108 [2] of the ITA) / A S. Silke IM Stein, Estate 
Duty, Principles and Planning, chap. 13.1., p. 220 seqq. I A Passos, Tax Treaty Law, p. 63, 
64. 

216) See sec. 26 (2) EDA (sec. 108 [2] of the ITA) and also to be concluded from sec. 16 (c) 
EDA - per argumentum e contrario. 

217) A. Passos, Tax Treaty Law, p. 64 I Kluge, Das deutsche Internationale Steuerrecht, p. 215. 
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President. The President may revoke the proclamation of an agreement at any time by a 
further proclamation in the Government Gaz~tte, copies of which, again for notification 

21~. - ' 
must be tabled in the House of Assembly. The agreement will cease to have effect on 
the date fixed in the proclamation containing the revocation, but th~ revocation will not 
affect the validity of anything previously done under the agreement.219 

As long as a double death taxation agreement is incorporated in the South-African dome­
stic tax l~w, the South-African Courts are competent to decide a claim connected with the 220) - . 
treaty. 

Because the Republic has until now entered · only five double death taxation agreements, 
the history of the conclusion of agreements concerned with double death taxes in South­
Africa is a short one. 

In 1933 South-Africa concluded the first double taxation agreement with the Republic of 
Southern Rhodesia (today Zimbabwe); and although there are certain dogmatic and legal 
difficulties in establishing whether this agreement is still in force, it is submitted that the 
double death taxation agreement with Zimbabwe remains until today.

221
) 

The double death tax treaties with Lesotho (1944) and the United States (1947 ratified in 
1952) were concluded under the Death Duties Act 29 of 1922 but were continued by sec. 31 
(2) of the EDA and remain in force today. Only the double death duty agreements with 
Sweden (1961) and the United Kingdom of England and Northern Ireland (1978) were ent­
ered in accordance with sec. 26 of the EDA. Of the latter two treaties only the agreement 
with the United Kingdom follows the 'modem standard' of double death taxation agree-

- ments concluded in 'compliance' with the OECD Model Convention on Estates and Inheri-
d G

.f , 222) tances an on 1 ts . 

V.4. The German regulations dealing with the power to enter into double death duty 
agreements 

The regulation of the German ErbStG concerned with the entering of the Federal Republic 
of Germany into double death taxation agreements can be said to be not as 'detailed' as 
the regulations regarding the conclusion of double death tax treaties provided by the 
South-African Estate Duty Act 45 of 1955. 
Whereas the regulations of sec. 6 (3) (e) of the 1983 Constitution and sec. 26 of the South 
African EDA (sec. 108 of the ITA) deal expressis verbis with the contracting of double 
[death] tax treaties; and furthermore provide detailed 'information' about the 'procedure' 
of how the Republic of South-Africa has to enter into double [death] taxation agreements, 
the comparable German inheritance tax regulation, embodied in sec. 21 of the ErbStG, is 
mainly concerned with unilateral relief from international double death taxation. 

223
) 

According· to sec. 21 (1) of the ErbStG unilateral relief from international double death ta-

218) Sec. 26 (4) and (5) EDA (sec. 108 [3] of the ITA) / Sec. 26 (2) EDA (sec. 108 [2) of the 
ITA) , D. Meyerowitz, in: Meyerowitz on the Administration of Estates, chap. 31, para. 31.1 

219) Sec. 26 (4) EDA (sec. 108 [3] of the ITA) / A S. Silke I M Stein, Estate Duty, Principles 
and Planning, chap. 13.1., p. 220 seqq. 

220) A Passos,· Tax Treaty Law, p. 64. 
221) For details see, D. Meyerowitz, in: Meyerowitz on the Administration of Estates, chap. 31, 

para. 31.2. 
222) For further information, D. Meyerowitz, in: Meyerowitz on the Administration of Estates! 

chap. 31, para. 31.8, 31.14, 31.26, 31.34 I Supra, part A. V.2., p. 27. 
223) Compare sec. 26 of the South-African EDA (sec. 108 of the ITA) with sec. 21 (1) of the 

German ErbStG. 
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xation is granted under the 13.rovision that the regulations of a double [death} ta.x:ation 
agreement are not applicable; 

24
) a further definition or mentioning of the term double [de­

ath] taxation is not to be found in the German ErbStG. 

But the ErbStG is not the only tax law codification that applies to the sector ~f the Ger­
man inheritance taxes. The German tax system distinguishes between 'general' tax law 
codifications and 'particular' tax law codifications; depending on the subject matter the 
tax codifications deal with. The ErbStG is concerned chiefly with the taxation of inheri­
tances and donations and can therefore be characterized as a 'particular' tax codification. 
In addition to the ErbStG regulations the German inheritance tax is influenced by the 
'univer~al' tax law regulations embodied in the Abgabenordnung. The Abgabenordnung 
(Ao

225 
- German Fiscal Code) can be defined as a 'general' tax law codification embo­

dying comprehensive tax regulations that are applicable for most of the other so called 
' · 1 ' · 226) I d · 1 d f' . . f d 'd h . . particu ar taxes. n or er to give genera e imtions or an to avoi t e repetition 
of terms in all the other 'particular' tax codifications, the rules laid down in the AO were 
created to be concise tax regulations. The AO embodies mainly general regulations concer­
ned with tax liability, the collection of taxes and the law dealing with fiscal offences.

227
) 

Double [death] taxation agreements are the subject of sec. 2 of the AO. But sec. 2 of the 
Abgabenordnung provides 'only' that double [death] taxation treaties concluded with fo­
reign states, in accordance with Art. 59 (2) sentence 1 of the German Constitution_ are su­
perior to the German tax law legislation, in so far as they were transformed into domestic 
law.228) 

Consequently neither sec. 21 of the ErbStG as a 'particular' tax law codification, nor sec. 

2 of the German AO as a 'general' tax law codification, provide regulations to enter dou­
ble [death] taxation agreements, but refer for the conclusion of double [death] tax treaties 

to Art. 59 of the German Constitution. The negotiation and conclusion of a double [death] 
taxation agreement under German Tax Law is therefore predominated by the reference to 

the regulations of the German Constitution and a double [death] tax treaty that is conclu­
ded and transformed according to the rules of the Constitution is then also adopted by sec. 
2 AO and sec. 21 (1) of the ErbStG for the domestic inheritance tax law. 

As in South-Africa, the representation of the Federal Republic of Germany, on international 
. . . d b h . 229) issues is came out y t e executive power. 
But in contrast to the 'strong' position230) of the State President under the South-African-

224) Or do not exist. 
225) Abgabeaontnung, as announced officially in the Bundesgesetzblatt (Federal Law Gazette) of 

the Federal Republic of Germany on the 16th of March 1976 (BGBL I 1976, p. 613 seqq, as 
corrected in BGBl. I 1977, p. 269 seqq.) and lastly ammended by the Taxation Law Amend­
ment Act of the 25th of August 1992 (BGBl. I, p. 1548 seqq.). Please notice that the Abga­
benordnung in the following will be referred to by the abbreviation AO. 

226) See, Tipke I Lang, Steuerrecht, p. 15 seq. I According to Lammerding I Sudau / Brauel, Ab­
gabenordnung und FGO, p. 21 para 1, the AO can be characterized as the Basic (Constitutio­
nal) Law of Taxes (Steuergrundgesetz) or as the Collective, All-Covering, Univeral Tax Law 
Codification (Mantelgesetz). 

227) Cf, Lammerding I Sudau I Brauel, Abgabenordnung und FGO, p. 21 seqq., para 1 to 1.4. I 
Tipke I Lang, Steuerrecht, p. 15 seq. 

228) Lammerding I Sudau I Braue1, Abgabenordnung und FGO, p. 24 para. 1.5. / Kluge, Das deut­
sche Internationale Steuerrecht, p. 214. 

229) J. Ipsen, Staatsorganisationsrecht, p. 337, para 1035 / Hesse, Grundziige des Verfassungs­
rechts ... , p. 261 I Alaunz, in: Maunz/Diirig/Herzog/Scholz, Grundgesetz Kommentar, Art. 59, pa­
ra 3. 

230) Cf supra, part A V.3., p. 28 seqq. of this work / G. Cazpenter, Introduction to South-Afri­
can ... , p: 301 I L. Boulle / B. Harris I C. Hoexter, Constitutional and Administrative Law, p. 
154 et seqq. I D. Basson / H Viljoen, Constitutional Law, p. 46 et seqq. 
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Constitutio9, of 1983, the concept of the German Constitution (the Bonner Grundgesetz of 

1949 - GG"'
3

1)) provides a different role for the Federal President within the executive 
power of the Federal Republic of Germany.232) 

According to Art. 59 (1) of the GG the Federal President represents the Federation in its 

international relations and concludes international treaties (and therefore also bilateral dou­

ble [death] taxation agreements) on behalf of the Federation. This assignment of powers t0 the Federal President corresponds with the the practice of Public International Law233 

and the tradition of earlier constitutional approaches to be found in German Constitutional 
h

. 234) 
istory. 

The right granted to the Federal President in Art. 59 (1) of the GG
235

) is a comprehensive 

right to represent the Federal Republic in the external relationship (Vertretung im AuBen­

verhaltnis) to foreign countries; and the ratification of international (double death tax) tre­

aties, conventions and agreements by the Federal President is a conditio sine qua non for 

the commencement of an international (double death tax) treaty entered into by the Feder-
. 236) 

al Repubhc of Germany. . 

But on the other hand it has to be stressed that the President of the Federal Republic of 

Germany is unequivocally regarded as having the constitutional position of a mere repre­

sentative of the state. In conformity with this conception Art. 59 (1) of the Bonner Grund­

gesetz is seen mainly as a contribution to and an emphasis of the 'constitutional concept' 

that the gffice of the Federal President is also an internationally representative 
. . 237) 

position. 

The limitation of the presidential powers to a mere representative position on international 

issues results chiefly from the fact that Art. 59 (1) of the GG neither indicates a presiden­

tial right to make important decisions concerning Public International Law, nor expressly 
includes a presidential right to participate in or attend to negotiations about international 
(tax) law treaties.

238
) 

Furthermore Art. 59 (1) of the GG does not set out the complete allocation of competences 

given to other bodies or organs of the German state (Staatsorgane) and the significant in­

fluence of domestic or internal m·echanisms of decision-making on international relations 

d · (', . I h··1 . ) 239) an treaties v ertretung im nnenver a tms . 

231) Grundgesetz fiJr die Bundesrepublik Deutschland as announced officially in the Bundesgesetz­
blatt (Federal Law Gazette) of the Federal Republic of Germany on the 23rd of May 1949 
(BGBL 1949, p. seqq ), as amended. Please notice, that the Grondgesetz fiJr die Bundesrepu­
blik Deutschland in the following will be referred to by the abbreviation GG. 

232) For the role of the Federal President see, J. Ipsen, Staatsorganisationsrecht, p. 138 seqq, para 
385 seqq. I Hesse, Grundztige des Verfassungsrechts ... , p. 260 / Kimminich, VVDStRL 25 
(1966), p. 2 et seqq. I F.richsen, Jura 1985, p. 323 seqq. and p. 425 seqq. 

233) Cf, Art. 7 (2) of the Vienna Convention on the Law of treaties and International Organizati­
ons or between International Organizations. Vide supra, part A. V.3., p. 28 of this work. 

234) Compare, Art. 11 of the Reichsverfassung (Constitution of the German Reich) of 1871 and Art. 
45 of the Weimarer Reichsverfassung (Constitution of the German Reich) of 1919. 

235) An English translation of the text of the Bonner Grundgesetz can be found in the work of, 
Kazpen (editor), The Constitution of the Federal Republic of Germany, p. 226 et seqq. 

236) J. Ipsen, Staatsorganisationsrecht, p. 140 seq, para 394 seq I Hesse, Grundztige des Verfas­
sungsrechts ... , p. 261 / Maunz, in: Maunz/Dtirig/Herzog/Scholz, Grundgesetz Kommentar, Art. 
59, para 3 et seqq. 

237) See, J. Ipsen, Staatsorganisationsrecht, p. 140 seq., para. 394, 395 seq I Hesse, Grundzilge des 
Verfassungsrechts ... , p. 261 / ~ in: Maunz/Dtirig/Herzog/Scholz, Grundgesetz Kommentar, 
Art. 59, para. 5, 11, 16 et seqq. I E. Menzel I K Ipsen, Volkerrecht, p. 65. 

238) J. Ipsen, Staatsorganisationsrecht, p. 140 seq., para 395 and p. 337, para 1090. 
239) See, J. Ipsen, Staatsorganisationsrecht, p. 140 seq., para 395 seq I Kimminich, VVDStRL 25 

(1966), p. 69 et seqq. I E. Menzel I K Ipsen, Vdlkerrecht, p. 65. 
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The curtailment of the presidential power finds further support in the wording of the con­
stitutional regulations concerned with the Federal Government. According to Art. 62 of the 
Bonner Grundgesetz the Federal Government consists of the Federal Chancellor and the 
Federal Ministers; and Art. 65 sentence 1 of the GG states that the Federal Chancellor de­
termines, and is responsible for, the general policy guidelines. On considering the importan­
ce of Art. 65 of the GG it has to be appreciated that it would impose a considerable con­
tradiction to the systematic attitude of the German Constitution if the important matters 
of foreign policy or international relations and treaties were excluded from the Government 
and appropriated to the State President.240) 

Consequently the German Constitutional L)w provides no powers whatsoever for an own 
foreign policy of the Federal President;2

41 
and negotiations about treaties, conventions, 

agreements and relations on an international basis are the task of the Federal Government 
represented by the Federal Chancellor, the Federal Ministers or other authorized represen­
tatives of the Government. 

242
) 

As a result of the aforementioned facts the presidential right to represent the Federal Re­
public on the matter of international relations as enshrined in Art. 59 (1) of the GG, is 
described and characterized in German legal terminology as an incongruent right. 
That is to say, the constitutional and public international law 'abilities' (verfassungsrecht­
liches "Konnen") regarding the external relationship (Vertretung im AuBenverhaltnis) to fo­
reign countries granted to the Federal President by Art. 59 (1) of the GG and the legal fic­

tion of Public International Law (in general the head of state has the right to represent the 
state in international law

243
)) go further than the Federal President's constitutional 'au­

thority' (verfassungsrechtliches "Dilrfen") in the internal relationship (Innenverhaltnis) with 
. 244) 

other bodies or organs of the German State (Staatsorgane). 
And although - in theory - the Federal President is able to conclude a binding contract on 
the level of Public International Law, the presidential executive power is curtailed by the 
internal responsibility towards other bodies and organs of the German State. 

In short, the negotiations about double [death] tax treaties, conventions and agreements on 
a bilateral basis are the task of the Federal Government represented by the Federal Chan­
cellor, the Federal Ministers or other authorized representatives of the Government. 
The Federal President has a mere representative position under the German constitution 
and his right to represent the Federal Republic of Germany in the conclusion of double ta­
xation agreements according to Art. 59 (1) of the GG is limited to the ratification of the 

treaties entered into by the German Government. 

A bilateral double [death] taxation agreement entered into by the Government of the Fe­
deral Republic of Germany and a foreign government or head of state is a convention or 
treaty of Public International Law. According to Art. 25 of the Bonner Grundgesetz the ge-

240) J. Ipsen, Staatsorganisationsrecht, p. 141 seq., para 396. , 
241) Kimminich, WDStRL 25 (1966), p. 69 et seqq. I J. Ipsen, Staatsorganisationsrecht, p. 141 seq., 

para 396 seq I Hesse, Grundztige des Verfassungsrechts ... , p. 259 seqq. I Maunz, in: Maunz/ 
Di.irig/Herzog/Scholz, Grundgesetz Kommentar, Art. 59, para 5 I E. Menzel/ K Ipsen, Vdlker­
recht, p. 65. 

242) Cf, E. Menzel / K Ipsen, Vdlkerrecht, p. 65 I J. Ipsen, Staatsorganisationsrecht, p. 337 seq., 

para. 1091. 
243) Art. 7 (2) of the Vienna Convention on the Law of treaties and International Organizations or 

between International Organizations. 
244) J. Ipsen, Staatsorganisationsrecht, p. 140 seq., para 394, 395 seq 
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neral rules of (customary) Public International Law are an integral part of the federal law· 
and can take precedence over the laws and create rights and duties directly for the inhabi­
tants of the federal territory. But a bilateral convention of Public International Law is an 
international agreement or convention and therefore not comparable to customary Public 
International Law, finding its application in German Law according to Art. 25 of the GG. 

For this reason double death tax treaties are not normative or self-executing in relation to 
the German statutory tax law, but have to be transformed by the German legislature in or­
der to be enacted into the domestic tax law of the Federal Republic.245) 
This is especially laid down in Art. 59 (2) sentence 1 of the GG which provides that tre­
aties ·which regulate the political relations of the Federation or relate to matters of federal 
legislation shall require the consent or participation, in the form of the federal law, of the 
bodies competent in any specific case for such federal legislation. 
The constitutional regulation of Art. 59 (2) sentence 1 GG embodies the transformation t 
so called 'Staatsvertrage' (State Treaties respectively double [death] tax treaties)

246 
, 

which can only be transformed into domestic law by the bodies competent (gesetzgebend~ 
Korperschaften) to enact such federal legislation the 'Staatsvertrag' is concerned with.

247 

The bodies competent for the transformation of double death tax treaties entered into by 
the German Government are the Bundestag (Federal Parliament, Lower House of Parli­
ament) and the Bundesrat (Federal Council, Upper House of Parliament).

248
) The Bundes­

tag has to transform the double death taxation agreement via a transformation bill into do­
mestic (federal) law and the transformation bill then requires the additional approval of the 
Bundesrat in order to be properly enacted in German law.

249
) 

The passing of the transformation bill is placed in the period of time between the signing 
and the ratification of the double death taxation treaty. The transformation process in the 
Lower House of Parliament and the Upper House of Parliament is therefore started before 
the double death tax treaty comes into operation (before the instrument of ratification is 
exchanged or deposited by the Federal President). 
Once an agreement has been concluded and transformed by the Lower and the Upper 
House of Parliament the transformation bill will be signed by the Federal Chancellor, the 
Federal Pre~ident and the Federal Ministers involved, and promulgated in the Federal Law 

250) 
Gazette. 

As soon as double [death] taxation agreements are transformed by the Lower and the Up­
per House of the German Parliament they have the status of domestic (federal) statutory 
law and will be applied according to the 'general' tax regulations embodied in sec. 2 AO 

245) In detail, E. Menzel / K Ipsen, Volkerrecht, p. 58 et seqq I Seidl-Hohenveldem, Volkerrecht, 
p. 121 et seqq, para 377 et seqq. I J. Ipsen, Staatsorganisationsrecht, p. 338 seq., para. 1093. 

246) In addition to the regulation about the transformation of so called 'Staatsvertragen · (State 
Treaties) - Art. 59 (2) also embodies a provision concerned with the transformation of so 
called 'Verwaltungsabkommen · (Administrative Agreements) - Art. 59 (2) sentence 2. 

247) E. Menzel / K Ipsen, Volkerrecht, p .. 66 et seqq I Seidl-Hohenveldem, Volkerrecht, p. 132, 
para. 427 / J. Ipsen, Staatsorganisationsrecht, p. 338 seq., para. 1093 seqq I Maunz, in: 
Maunz/Di.irig/Herzog/Scholz, Grundgesetz Kommentar, Art. 59, para 16 et seqq. 

248) See, E. Menzel / K Ipsen, Volkerrecht, p. 66 et seqq I Seidl-Hohenveldem, Volkerrecht, p. 
132, para. 427 / J. Ipsen, Staatsorganisationsrecht, p. 338 seq., para 1093 seqq I Maunz, in: 
Maunz/Di.irig/Herzog/Scholz, Grundgesetz Kommentar, Art. 59, para 16 et seqq. 

249) In the Federal Republic of Germany the passing of a Bill is a complex process. For a com­
prehensive description of this process see, J. Ipsen, Staatsorganisationsrecht, p. 85 seqq., para 
173 et seqq., p. 110 seqq., para 281 seqq., p. 142 seqq., para 403 et seqq. I Hesse, Grundztige 
des Verfassungsrechts ... , p. 204 et seqq. 

250) Art. 82 (1) of the GG / See, J. Ipsen, Staatsorganisationsrecht, p. 142 seqq., para 403 et seqq. 
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and the 'particular' inheritance tax regulations embodied in sec. 21 (1) ErbStG. 
Sec. 2 AO pro':ides that double [death] taxation treaties that were concluded with foreign 
states, in accordance with Art. 59 (2) sentence 1 of the German Constitution are superior 
to the German tax legislation, if and so far as they have been transformed into domestic 
Jaw. 
The wording of sec. 2 AO indicates the original intention of the federal tax legislator to 
introduce a superior status to double [death] tax agreements transformed into German Tax 
Law.251) 

But it has to be considered that the AO itself merely has the rank of 'simple' federal sta­
tute law. The AO was concepted, passed and adopted by the Lower (Bundestag) and Upper 
House of Parliament (Bundesrat) as a 'normal' federal tax law codification. Consequently 

the AO has no status equal with or comparable to the German Constitution. Therefore the 
AO is unable to grant a higher status to a transformed double death duty agreement than 

that of 'normal federal tax law' - the status which was granted to the AO itself. 
As a result of this the prevailing view in German Tax Law is that double [death] taxation 

agreements cannot. have a superior status of law fer sec. 2 AO (just because their charac­
ter is influenced by Public International Law).

252 
But on the other hand German Tax Law 

recognizes that double death tax treaties, according to sec. 2 AO, are of a somehow spe­

cial status, which at least has to be in~erpreted as a lex specialis status in relation to 
other regulations of German Tax Law.

253 

Transf armed double death tax treaties therefore have the character of enforceable dome­
stic tax law provisions (to be exact, a Jex specialis character) with a public international 
law origin. 

Double death taxation agreements entered into by the Federal Republic of Germany may 
therefore modify, and in some instances override, the German ErbStG, while on the other 
hand th~ also may be overridden by later enacted domestic tax provisions (treaty override 
problem 

4
))_ As long as double [death] tax treaties are embodied in the German statutory 

law the
25

~e to be applied by the German tax administration as well as the German Fiscal 
Courts. 

Like South-Africa, the Federal Republic of Germany has until now entered just five double 

251) See, Kluge, Das deutsche Internationale Steuerrecht, p. 214. 
252) Compare also, Kluge, Das deutsche Internationale Steuerrecht, p. 214. 
253) Tipke / Lang, Steuerrecht, p. 93 / Kluge, Das deutsche Internationale Steuerrecht, p. 214. 
254) The 'tax law relationship' between the Conventions of International Tax Law and German 

Tax Law is controversial; but it can be observed that the established rule lex posterior dero­
gat Jegi priori is also generally applicable with regard to Conventions of International Tax 
Law and German Domestic Tax Law; and vice versa 
However, according to authorities in the German Tax Law literature the established rule · 'Jex 
posterior derogat legi priori' has to be narrowed either, if the contracting governments of a 
double taxation agreement have consented and embodied a binding clause in the treaty, sta­
ting that the contents of the treaty can and must not be modified by domestic tax provisions 
enacted after the agreement was transformed into national law; 
or, if the contracting governments follow the principle to interpret public international law 
regulations (Jex specialis) more favourable than the rules embodied in domestic law (applica­
tion of the rule lex posterior generalis non derogat legi priori specialis). 
The practical application of double death tax agreements in Germany can mainly be descri­
bed as a twofold: At first the legal consequences connected with the application of a double 
death tax treaty (Jex specialis) are monitored In the second step the domestic tax law (Jex 
generalis) is applied additionally; but only in so far as it is not counterproductive to the le­
gal consequences connected with the application of the double death tax treaty. 
For futher information see, Kluge, Das deutsche Internationale Steuerrecht, p. 213 seqq. 

255) Cf., Kluge, Das deutsche Internationale Steuerrecht, p. 214. 

37 



death taxation agreements. 

The history of the conclusion of agreements concerned with double death taxation begins 
within German territory in the year 1910. In 1910 the German Reich entered the first double 
death taxation agreement with Greece. This agreement came into force in 1912.

256)With 
the defeat of Germany at the end of the Second World War in 1945, and the new founda­
tion and constitution of the Federal Republic of Germany in 1949, the agreement had to be 

renegyti~ted and was renewed by the Federal Republic of Germany and Greece in 
1953. 

57 
A double death tax treaty with Sweden was first concluded in 1935.

258)For the 
reasons mentioned above, this treaty also had to be renewed in 1951.

259
) After renegotiating 

the old treaty of 1951, a new double death tax a~eement with Sweden was signed in 1990 

and came into force on the first of January 1993. 
60

) Further double death taxation agree­
ments were entered by the Federal Republic and Austria in 1955;2

6
1) the Federal Republic 

and SwiGzerland in 198o;2
62

) and the Federal Republic and the ~nited States of America in 
1986.

263 
An existing double death tax agreement with Israei2

64 
was suspended in 1981 be­

cause the Treasury of Israel stopped levying death taxes on its taxpayers at that time.
265

) 

Whereas the double death tax treaties with Austria and Greece were concluded before the 
drafting of the first OECD Model Convention, the double death taxation agreements ent­

ered into by Germany and Israel, Sweden, Switzerland and the United States can be seento 
follow mainly2

66
) the 'modem standard' of the OECD Model Conventions on Estates and 

Inheritances and on Gifts. 

256) See, RGBI. II 1912, 173 et seqq. 
257) BGStBI. I 1953, p. 377 / Meineke, ErbStG - commentary, sec. 2, para 15 / Ebenroth, Erbrecht, 

p. 998, ibid fn. 3 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 103 et seqq. I Schulze zur 
lViesche, Lehrbuch der Erbschaftsteuer, p. 27 seqq. 

258) RGBl. II 1935, p. 859 et seqq. I RStBl. 1936, p. 85 seqq. 
259) BStBl. I 1951, p. 284. 
260) The newly drafted death tax treaty between Germany and Sweden was signed on the 

04.05.1990. For further information see, Meineke, ErbStG - commentary, sec. 2, para. 15 / 
Ebenroth, Erbrecht, p. 998, ibid fn. 3 

261) BGBl. II 1955, p. 755 seqq. I BStBl. I 1955, p. 375 et seqq. I Meineke, ErbStG - commentary, 
sec. 2, para 15, 16 seqq. and 24 seq. I Ebenroth, Erbrecht, p. 998, ibid fn. 3 / Schulz, Erb­
schaftsteuer, Schenkungsteuer, p. 103 et seqq. I Schulze zur lViesche, Lehrbuch der Erb­
schaftsteuer, p. 27 seqq. 

262) BGBI. II 1980, p. 594 seqq. I BStBl. I 1980, p. 243 et seqq. I Meineke, ErbStG - commentary, 
sec. 2, para 15, 16 seqq. and 26 seqq. for the special reservations in accordance with the 
double death taxation agreement Germany - Switzerland see para 29 / Klempt, DStZ 1980, p. 
150 seqq. I Hrmdt, DB 1982, p. 1124 seqq. I Ebenroth, Erbrecht, p. 998, ibid fn. 3 I Schulz, 
Erbschaftsteuer, Schenkungsteuer, p. 103 et seqq. I Schulze zur lViesche, Lehrbuch der Erb­
schaftsteuer, p. 27 seqq. 

263) BGBI. II 1982, p. 847 seqq. I BStBl. I 1982, p. 765 et seqq. I BStBl. I 1986, p. 478 / Meineke, 
ErbStG - commentary, sec. 2, para 15, 16 seqq. and 30 seqq. I Flick, DStR 1986, p. 487 et 
seqq. I Michel, DStR 1981, p. 73 seqq .. I Ebenroth, Erbrecht, p. 998, ibid fn. 3 I Schulz, Erb­
schaftsteuer, Schenkungsteuer, p. 103 et seqq. I Schulze zur lViesche, Lehrbuch der Erb­
schaftsteuer, p. 27 seqq. 

264) BGBI. II 1985, p. 394 seqq. I BStBl. I 1985, p. 99 et seqq .. See especially, Meineke, ErbStG -
commentary, sec. 2, para 15, 16 seqq. and 24 seq. I Ebenroth, Erbrecht, p. 998, ibid fn. 3. 

265) Ebenroth, Erbrecht, p. 998, ibid fn. 3. 
266) The double death taxation agreements entered into by the Federal Republic of Germany and 

the other OECD partner countries follow the OECD Model Conventions just 'mainly' because 
the countries do have different tax systems and therefore there can be no uniform model 
they can follow strictly - every agreement has to serve the needs of the contracting coun­
tries involved. Especially if an OECD nation has reservations against particular articles of the 
model convention these reservations do have to be taken into account when a double death 
taxation agreement is entered with this country. 
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V.5. Summary 

The 'few' bilateral double death taxation agreements entered into by the Republic of 
South-Africa as well as the 'few' bilateral death tax treaties concluded by the Federal 
Republic of Germany follow the general aim of relieving the double [death] tax burden im­
posed on those taxpayers who otherwise would be paying identical death taxes in both 
countries at the same time. 

The relief granted by double death taxation agreements is achieved mainly by 'curtailing' 
domestic tax claims or by 'assimilating' and 'synchronizing' the main aspects of the 
comparable tax legislations of the contracting countries. 

Whereas the latest double death tax treaties entered into by both countries follow mainly 
the Model Conventions on Estates and Inheritances and on Gifts, which were set up by the 
OECD, the older treaties either follow the ideals embodied in earlier concepts or cannot be 
regarded as following a special 'model pattern'. 

On comparing the hierarchy of double death tax treaties and national law in both countries 

it can be stated that the South-African and German law do not share a uniform view or 
concept of how the relationship between, and the application of the existing double taxati­

on agreements to, the domestic ( tax) law have to be classified. 

The entering into double taxation agreements and the transformation or adoption of these 
agreements by the Republic of South-Africa is an executive prerogative of the State Presi:­
dent (viz., sec., 6 [3] [e] of the 1983 Constitution, sec. 26 EDA and sec. 108 ITA). The as­

sentof Parliament to these agreements is not necessary and a quasi normative or quasi 
self-executing character can therefore be assumed for the application of double death tax 
treaties into the domestic South-African Tax Law. Double death taxation agreements are 
by statute equal to other South-African Tax Law ( viz. sec. 26 (2) EDA and sec. 108 [2] 

ITA) and may therefore modify and in some instances overrride domestic tax law, but a 
domestic tax law provision may also override an agreement provision if it is specifically 

intended to do so and is enacted /llter a treaty has become part of the South-African Tax 
Law - lex posterior derogat legi priori (the so called treaty overriding problem). 

In the Federal Republic of Germany the entering of double taxation agreements is also ap­
propriated to the executive power. But negotiations about double [death] tax treaties on a 
bilateral basis are the task of the Federal Government represented by the Federal Chancel­
lor, the Federal Ministers or other authorized representatives of the Government (Art. 62, 
65 of the GG). 
The Federal President is a mere representative of the state and his right to represent the 
Federal Republic of Germany at the conclusion of double taxation agreements according to 
Art. 59 (1) of the GG is limited to the ratification of the treaties entered into by the Ger­
man Government. Double death taxation agreements that were entered into and concluded 
by the Federal Government have to be transformed into domestic (federal) inheritance tax 
law. The transformation is achieved by the passing of a transformation bill in the Bundes­
tag (Lower House of Parliament) and an additional approval to this bill in the Bundesrat 
(Upper House of Parliament). 

Although the relationship between the transformed double taxation agreements (Art. 59 (2) 
sentence 1 of the GG, sec. 2 AO and sec. 21 [1) ErbStG) and the German [inheritance] tax 
law is controversial, it is the prevailing opinion of the authorities in the German Tax Law 
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literature that transformed double death tax treaties have the character of enforceable do­

mestic •tax law provisions with a public international law origin. 
It is furthermore recognized that transformed double death tax agreements are lex speci­
alis in relation to other German inheritance tax regulations and may therefore modify, and 
in some instances override, the German ErbStG, while on the other hand they also may be 
overridden by later enacted domestic tax provisions (the treaty override problem

267
)). 

267) Supra, part A V.4., p. 37 a.h.l. fn. 251, Kluge, Das deutsche Internationale Steuerrecht, p. 213. 
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B. Death duties in South-Africa - the Estate Duty Act 45 of 1955 

I General 

As already observed, the main objective of modem estate planning has been described as 
'the arrangement, management, securement and disposition of a person's estate, so that 
he, his familiy and other beneficiaries may enjoy and continue to enjoy the maximum of 
his estate and his assests during his lifetime and after his death, no matter when death 

, 1) 
occurs 

Bearing this objective in mind, Prof. S.W.L. de Villiers once stated, that '{ ... ] it must be 
emphasized that estate plannin_g is one of the most difficult and subjective areas of the 
law and therefore also one of the most frustrating. One looks •in vain for certainty on near­
ly every legal question and you are constantly haunted, not only by the spectre of things 
you have overlooked, but also by the aw_areness that future events, statutory and otherwise, 
will in all probability devastate your carefully laid plans. Consequently, even though you 
may be undaunted by the challenge posed by a planning problem, it is advisable to be re­
alistic about the odds against you and to cover yourself by being conservative in your 
d 

. 2) 
a vtce. 
These observations indicate the complexity and the variety of the different branches and 
aspects of law that have to be taken into account if a [tax] law practitioner or a tax spe­
cialist wants to draw up and achieve a comprehensive and carefully laid estate plan. 

Indeed, if one has a closer look at the branches of law that are typically involved in the 
drawing up of an· estate plan, it can be observed, that estate planning and the administrati­
on of estates are distinguished and influenced by a variety of different branches of law, 
mainly Private Law, Commercial Law and Tax Law as a branch of the Commercial Law. 
Accordingly, a [tax] law practitioner who wants to achieve a comprehensive and carefully 
laid estate plan has to apply the Law of Successi~n, the Law of Trusts, the Law of Con­
tracts, Revenue Law and perhaps Company Law

3 
in order to draw up a suitable estate 

plan for a client. 
In doing so the estate planner has to take the statutes of the afore mentioned branches of 
law into account; and the Wills Act 7 of 1953, the Intestate Succession Act 81 of 1987, the 
Matrimonial Property Act 88 of 1984, the Maintenance of Surviving Spouses Act 27 of 
1990, the Trust Property Control Act 57 of 1988, the Companies Act 61 of 1973, the Close 
Corporations Act 69 of 1984, the Immovable Property Act 94 of 1965, the Subdivision of 

Agricultural Land Act 70 of 1970, the Income Tax Act 58 of 1962, we Estate Duty Act 45 
of 1955 and the Administration of Estates Act 66 of 1965 illustrate 

4 
the 'vast' amount of 

1) Vide supra, part A. I., p. 1 and D. · Meyerowitz, in: The Taxpayer 14 (1965), p. 1 et seqq. (at p. 
1) / following this definition, G. A Urquhart, SA. Company Law Journal, Estate Planning Semi­
nar 1983, p. 1 et seqq. (at p. 1) / G. A Urquhart/ D. M. Davis, Estate Planning, chapter 1, pa­
ra. 102 I cf similar, W. Ab.de, Estates - Planning and Administration, p. 2 / J. N. Swart; The 
Planning and Administration of Estates, p. 220. 

2) Cf, S. W. L de Villiers, 'The approach to estate planning·, in: 1981 MB, p. 41. 
3) These are the main sources of law for estate planning, cf. G. A Urquhart / D. M. Davis, Estate 

Planning, chapter 3, 6, 7, 10 and 13 / D. Meyerowitz, in: Meyerowitz on the Administration of 
Estates ... , chap. 3, 4, 5, 19, 23, 24, 27 et seqq. But this enumeration is not embodying all sour­
ces of law. 

4) See also, G. A Urquhart / D. M. Davis, Estate Planning, chapter 4, para 402 and D. Meyero­
witz, in: Meyerowitz on the Administratidn of Estates ... , p. vi 
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legislation which the planner has to master. 
And yet the complexity and the spectre of the different aspects of law concerned with 

estate planning (and the administration of deceased estates) are exacerbated when ~articu­
lar items of property of an estate show up a relation to 'International [Tax] Law'. 
In all the different branches of the law additional difficulties arise whenever a matter in­
volves more than one country and therefore more than one legal system. 
Most of these difficulties result from the fact that different legal systems differ not only 
in their terminology, but also in their systematic and dogmatic attitude 6) the quest for so­
lutions to juridical problems. 

Tax law in general and estate duty in particular are no exception, and difficulties in the 

above mentioned form can be observed in the [death] tax law and therefore also in estate 
planning and administration mostly where foreign [death] tax law or foreign private law 
provides the basis for, conflicts or simply interacts with the South-African [Death] Tax 

Law. 

Consequently it has to be stated that international estate planning or the administration of 
a deceased estate with a 'foreign' element imposes new legal problems and 'uncertain­
ties' for the South-African estate planner because it adds to and 'combines' the problems 
of foreign [death tax] legislation and of foreign private law with the 'difficulties' occuring 
. . . h d . 1 . . ?) m connection wit omesttc aw prov1s1ons. 

Most estate plans under South-African Law are based on and constructed around a ~ill and 
it can be said that it would be very difficult to make an estate plan without a will. 

8 

In order to draw up a precise estate plan the planner will use all the legal concepts avai­
lable to him and will especially make use of the particular estate planning tools that are 
applicable to the individual estate he is planning for. 

Where the planning of a will is concerned, these tools are typically the testament;µy trust 
(trust mortis causa) or the trust inter vivos, the usufruct and the fideicommissium.

9
) 

• 
But although the drawing of a will may be the general foundation for a carefully laid esta-

te plan, the limitation of taxes occuring at the time of the death of a testator and the an­
ticipation of problems related to the administration of a deceased estate also play an im­
portant role in estate planning. 

The tax environment plays a particular role in the protection of the estate assets because 
both, the assets and the cash reserves of an estate may be influenced substantially by the 
taxes levied at the time of the death of a person. As a consequence these taxes can have 

5) For the definition of International Tax Law v. s., part A 11.1. - 11.1.3., p. 5 seqq. 
6) For an example for the different systematic and dogmatic attitude of the South-African and 

German death duty legislation vide supra, part A. III, p. 10 et seqq. of this work. 
7) Similar, G. A Urquhart / D. M Davis, Estate Planning, chapter 17, para 1702. 
8) See, W. Abrie, Estates - Planning and Administration, p. 57 / The importance of the drafting of 

a will is emphasized in all literary works concerned with estate planning. Cf., D. Meyerowitz, 
in: Meyerowitz on the Administration of Estates ... , chap. 5, para 5.1. et seqq. I G. A Urquhart / 
D. M Davis, Estate Planning, chapter 13, para 1301 et seqq. 

9) These are just the tools that are either established through a will or influenced by a will. See, 
W. Abrie, Estates - Planning and Administration, p. 32 seqq., p. 294, 304, 307, 308, 317 et seqq. 
and 330 / D. Meyerowitz, in: Meyerowitz on Administration of Estatesn, chap. 3, 4, 5, 23, 24 I 
G. A Urquhart/ D. M Davis, Estate Planning, chap. 6, 7, 13, 14 / J. H Jordaan, Estate & Fi­
nancial Planning, p. 19 seqq., p. 97 seqq., p. 125 et seqq., p. 170 seqq. I J. N. Swart; The Plan­
ning and Administration of Estates, p. 1 seqq., p. 29 seqq~ p. 177 et' seqq. I But there are fur­
thermore tools to be taken into account, like companies, partnerships, options, the use of prefe­
rence shares or life insurances, vide supra, part. A. I., p. 1 seq. and footnote 5 ad himc Jocum. 
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a material effect on the siz~ of the residue of an estate which will eventually remain for 

h h . d b f" . . lOJ t e eirs an ene 1ctanes. 

The limitation of taxes therefore has to be taken into account at an early planning stage 

and on drawing up a modem estate plan, today's estate planner is, amongst other difficul­

ties, also confronted by the different problems connected with the calculation and minimi­
sation of a possible tax liability. 

When a South-African deceased estate is administered and distributed by the executor(s), 
. h f f . ll) d 12) d . 13) f d taxes m t e orm o mcome tax , estate uty , onattons tax , trans er- an stamp 

duty
14

), and value added tax (VAT)
15

) may be levied, and ~n drawing up an estate plan 

the estate planner must take these taxes into consideration.
16 

All these taxes may influence a single deceased estate, but the most important tax, pay­

able on the death of a f erson, is the tax levied according to the provisions of the Estate 
17 

Duty Act 45 of 1955, Estate Duty. 

Because the anticipation of an estate duty liability which is levied on a deceased estate is 
an important part of modem estate planning, it is necessary to consider the provisions of 

the Estate Duty Act 45 of 1955 and to expound the additional legal problems and 'uncer­

tainties' introduced to the South-African estate planning environment and the administrati­

on of deceased estates· by aspects of international estate planning. 

It would be beyond the scope of this work to discuss all the complex problems that can be 

related to international estate planning and the administration of international estates in 

detail; and the focus of what follows is chiefly on a particular aspect of [international] 

estate planning, namely the anticipation and calculation of an estate duty liability accor­
ding to the regulations of the EDA in general and the problems and effects of double taxa­

tion occuring in relation to other countries (especially the Federal Republic of Germany) in 

particular. 

A special emphasis will be placed on the unilateral relief regulations ( viz., the International 
Tax Law lS)) provided by the EDA to prevent international double taxation. 

By way of elaboration on the aforementioned aspects, it is appropriate to undertake a 
theoretical analysis of the problems associated with property situate outside the Republic 
but included in the property of a deceased dying as a resident in South-Africa, as well as 
research into the special provisions applicable in the calculation of the amount of estate 
duty levied on the South-African property of a person dying not 'ordinarily resident' in the 

Republic. 

10) Cf., W. Abrie, Estates - Planning and Administration, p. 57 seq. 
11) See, W. A Joubert, LA WSA (1992), Vol. 22 Part. 1, para. 732 et seqq. I K Huxbam / P. Haupt, 

Notes on South-African Inome Tax, chap. 29, para 29.2, p. 524 seq. 
12) Cf. only, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27 / G. A Urqu-

hart / D. M Davis, Estate Planning, chap. 3. . 
13) W. A Joubert, LAWSA (1992), Vol. 22 Part. 1, para. 688 et seqq. I K Huxham / P. Haupt, No-

tes on South-African Inome Tax, chap. 25, p. 466 et seq. 
14) Compare, W. Abrie, Estates - Planning and Administration, p. 58. 
15) See, W. Abrie, Estates - Planning and Administration, p. 58. 
16) W. Abrie, Estates - Planning and Administration, p. 58. 
17) Please notice that the Estate Duty Act 45 of 1955 in the following will be furtheron referred 

to by the abbreviation EDA or simply the Act. 
18) For the definition of International Tax Law see, supra, part A 11.1. - 11.1.3., p. 5 seqq. of this 

work. 
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Finally the laws that are related to the South-African Law of estate duty and the South­

African International Tax Law ( viz., the Laws of Sµccession, Trusts and the Conflict of 
Laws) will a_lso be mentioned in general and discussed in detail where necessary. 

II. Brief introduction to the basic principles of and the relations and 
· interaction between the Administration of Estates Act 66 of 1965, 

the South-African Law of Succession, their international aspects 
and the Estate Duty Act 45 of 1955 

II.1. A short excursus: the German Law19) 

The German ErbStG (Inheritance Tax Act) levies inheritance taxes directly on an heir who 
has acquired any property or assets due to an inheritance or bequest under the Law of 
Succession which is codified in the fifth book (sec. 1922 to sec. 2385) of the German civil 
law codification, 'Btirgerliches Gesetzbuch' (BGB).

2
0) The German civil law follows the 

principle of universal succession (Gesamtrechtsnachfolge) and according to sec. 1922 BGB 

an heir succeeds without anx )cts of transfer, delivery or cession (ipso iure) to the assets 
and liabilities of a deceased.

21 

The German ErbStG and the German civil law are linked up closely and several regulations 
of the inheritance tax act refer directly to regulati~ns of the Law of Succession and the 
Law of Donations which are embodied in the BGB.

22 

The ErbStG does not define the preconditions for, the elements of and the basis for the 
inheritance tax liability separately, but refers to the accession of property to an heir (by 
succession or donation), as codified in the BGB (Erbanfallsteuer23\ Therefore the procee­
dings and the elements of the regulations of the German ErbStG are decisively influenced 
by the German civil law. 24) · 

Because of this the German civil law has an authoritative, decisive and influencing role in 
relation to the German inheritance tax law and the German tax law terminology refers to 
this relationship as the 'Prinzip der MaBgeblichkeit des Zivilrechts fur das Erbschaftsteuer­

recht' (the principle of the governing authority [domination] of the Civil Law [e~ecially 
the Law of Succession and the Law,of Donations] over the Inheritance Tax Law).

2 

19) Some aspects of the German Inheritance Tax Law will be presented more detailed in part C 
of this work. The following reference to the German Law is intended merely as a comparative 
introduction to the general outlook on the South-African Law of Succession, Administration of 
Estates and Estate Duty. 

20) See, Ebenroth, Erbrecht, p. 10, p. 922 seq., p. 928 I Crezelius, Erbschaft- und Schenkungsteuer, 
p. 26, 30, 41 I Schulze zur ""1esche, Lehrbuch der Erbschaftsteuer, p. 25, 32 / Troll, Nachla8 
und Erbe im Steuerrecht, p. 178, para 1.1. 

21) Gursky, Erbrecht, p. 3 et seqq. I Ebenroth, Erbrecht, p. 10 / Troll, NachlaB und Erbe im Steu­
errecht, p. 1 seq. , para 1. 

22) Vide, sec. 3 (1) No. 1 and 2, sec. 4, sec. 5, sec. 7 (1) No. 4 to 6, sec. 15 (3), sec. 20 (3), sec. 
29 (1) No. 2 and 3 of the ErbStG / Meineke, ErbStG - commentary, Einfiihrung, para. 7. 

23) Vide supra, part A III.2., p. 13 of this work. 
24) See, Meineke, ErbStG - commentary, Einfiihrung, para 7 / Ebenroth, Erbrecht, p. 922 seq., p. 

928 I Crezelius, Erbschaft- und Schenkungsteuer, p. 30 seqq. and p. 37. 
25) BFH, BStBl. II 1987. p. 175 seq. I Crezelius, Erbschaft- und Schenkungsteuer, p. 37 / Hofmann, 

Erbschaft- und Schenkungsteuer, p. 8 seqq. I Langenfeld I Gail, Handbuch der Familienunter­
nehmen, sec. VII, para. 7 (1.3.) I Schulze zur ""1esche, Lehrbuch der Erbschaftsteuer, p. 23 / 
Troll, NachlaB und Erbe im Steuerrecht, p. 179 seqq., para. 2. 
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II.2. The South-African Law of Succession, Administration of Estates and Estate Duty 

In the Republic of South-Africa the passing of property and assets from a deceased to an 
heir is mainly and decisively influenced by the regulations of the Law of Suc~ession, the, 
Administration of Estates Act 66 of 1965 and the Estate Duty Act 45 of 1955.26) 
On examining and comparing the relations and interaction between the provisions of the 
South-African Law of Succession, the Administration of Estates Act 66 of 1965 and the 
Estate Duty Act 45 of 1955, it can be stated that neither a principle of 'governing authori­
ty of the Law of Succession over the Administration of Estates Act and the Estate Duty 
Act', nor any similar or comparable principle is applicable under South-African Law. 
This is mainly the result of the systematic attitude evinced by the South-African [Tax] 

Law towards the levying of death taxes, which differs substantially from the systematic 
27) . 

attitude shown by the German [Tax] Law. 
The death duties levied under South-African Law developed parallel to the 'evolution' of 
the South African Law of Succession. Sinse the last century the South-African law of Suc­
cession developed slowly but constantly 

28 
away from the original Roman-Dutch system of 

succession to today's system, which is influenced by and comparable to the English system 
. 29) · 

of success10n. 
Similar to the present German Law, the Roman and Roman-Dutch Law followed the princi­
ple of universal succession on adiation.

30
) If an heir adiated under Roman-Dutch Law, he 

succeeded without any acts of transfer, delivery or cession (ipso iure) to the assets and li­
abilities of the deceased.

31
) But as early as the 19th century a development was initiated 

which slowly led to the replacement of the or~nal Roman-Dutch system of universal suc­
cession by the English system of executorship. ) 
Whereas in former times death taxes were not only levied as estate duties on deceased 
estates, but also as succession duties33) (payable by the heirs according to the rules of the 

26) These are only the main sources of influence. Please note, that the passing of property on 
death is furthermore influenced by the regulations of the Acts mentioned in part B. I., p. 40 of 
this work. 

27) Compare supra, part A. III. to 111.3., p. 10 seqq. of this work. 
28) See, Hahlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 4 et seqq. I H J. 

Erasmus / M J. de Waal, The South African Law of..., p. t, para. 11 / F. J. van Zyl, Universe­
le Opvolging in die Suid Afrikaanse Erfreg, p. 9 et seqq. I The courts played a major role in 
this development and it was held by Watenneyer JA in Estate Smith v. Estate Follett 1942 
AD p. 346 seqq. (at p. 383), that 'under our system of administration of the estates of dece­
ased persons an heir is in effect an residuary legatee, L..l and the '[. . .) notion of an inheri­
tance as the whole estate of a deceased person, a universitas of rights and liabilities, which 
vests on adiation in the heir no longer exists in our law., 

29) Hahlo, in: Cornett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 4 et seqq. I N. J.. van 
der Merwe / C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 1 seqq. I H J. Erasmus / M. J. de 
Waal, The South African Law of ... , p. 1, para 1. 

30) Cf, Hahlo, in: Cornett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 4 / H J. Erasmus/ 
M J. de Waal, The South African Law of ... , p. 6, 7, para 13, 14. 

31) N. J. van der Merwe / C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 1 et seqq. I H J. Erasmus 
/ M J. de Waal, The South African Law of ... , p. 6, 7, para. 13, 14 / W. A Joubert, LA WSA 
(1988) Vol. 31, para 115, 116. 

32) This development is shown in detail in, F. J. van Zyl, Universele Opvolging in die Suid 
Afrika 
p. 4 seqq. I H J. Erasmus / M J. de Waal, The South African Law of ... , p. 4, para 11. 

33) See supra, part A. IV.3. p. 16 seqq. ad hunc locum, footnotes 91, 93, 94. Statutes of the Cape 
of Good Hope 1652-1895, Vol. I, 1652-1871, p. 919 et seqq., Act to impose Duties on Successi­
on to Property, Act No. 5 of 1864 I Colony of Natal, Acts of the Parliament of the Colony of 
Natal, Session of 1905, Act to impose Duties on Succession to Property, Act No. 35 of 1905 I 
As amended by Colony of Natal I The Statute Law of the Orange River Colony, Chapter 
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Roman-Dutch Law of Succession and therefore according to their family relationship to the 
deceased

34
)), the levying of succession duty 'vanished' nearly parallel to the development 

of the South-African Law of Succession from the Roman-Dutch to the English system of 
. 35) . ~ 

succession. 

\Vhen the Roman-Dutch rules were still in force and a succession duty was levied by the 

diff ent Provinces, an heir had to pay succession duty directly after he acquired (ipso iure) 
ownership of his share of the property and assets of the deceased; 

36
) and a similar relation 

to the existing relation between the German civil law and the German inheritance tax law 

existed between the Roman-Dutch Succession Law and the Succession duties in those 
times. 

But under the present South-African succession system the transfer and taxation of proper­

ty and assets from a deceased to an heir is completely different. 

The present South-African Law of Succession is mainly influenced by the English system, 

especially as regards the interpretation of wills, the testamentary trust ( trust mortis causa) 
d h

. 37) 
an executors 1p. 

The interposition of the executor between the deceased and the beneficiaries of an estate 

has not only profoundlS altered the legal position of heirs and legatees compared to the 
Roman-Dutch position

3 
)' but has also altered the relation between the Law of Succession 

and the levying of death duties. 

Presently an heir does not automatically acquire ownership of his share of the residue; he 

is not · personally liable for the debts of the deceased, and is not charged with the admini-
. f h 39) strat10n o t e estate. 

Under the present law the ~eir is entitled to the residue or a certain fraction of the resi­

due of a deceased estate. 
40 

The residue can be characterized as the amount of property 

and assets remaining, after funeral expenses, debts and other liabilities of the deceased, as 
well as the costs of administration, taxes, and legacies have been paid.

41
) 

Consequently, and due to the present system of executorship and administration of estates, 

South-African estate duty is paid before an heir succeeds to the share of the inheritance 

left to him by the deceased (in accordance with today's Law of Succession). 
For the needs of the present system of succession, the Estate Duty Act 45 of 1955 has de-

LXVIII of the Law Book, Succession Duty / Chapter II of the Death Duties Act No. 29 of 
1922. 

34) Although the appointment of an executor already existed at the time of the levying of suc­
cession duties the position of the executor did not affect or influence the legal position of 
the heir as the universal successor of the deceased. The executor had a mere assisting positi­
on - helping the heir in the winding up of the estate and the payment of his succession duty 
and other liabilities. Cf, Hshlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 
4 seq. 

35) It was 'abolished' by the introduction of the Estate Duty Act 45 of 1955. 
36) See, sec. 1 seqq. of the Cape of Good Hope Act to impose Duties on Succession to Property, 

Act No. 5 of 1864 I sec. 1 seqq. of the Colony of Natal Act to impose Duties on Succession 
to Property, Act No. 35 of 1905 I sec. 1, 2, 3, of the Orange River Colony Succession Duty / 
sec. 8 seqq. of chapter II and the second schedule of the Death Duties Act No. 29 of 1922. 

37) See, H J. Erasmus I M J. de W~ The South African Law of ... , p. 1, para 1. 
38) Compare, H J. Erasmus I M J. de Waal, The South African Law of ... , p. 5, para. 12. 
39) W. A Joubert, LAWSA (1988) Vol. 31, para. 116 / H J. 'Erasmus IM J. de Waal, The South 

African Law of ... , p. 5, para. 12. 
40) Hshlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 4 / W. A Joubert, 

LAWSA (1988) Vol. 31, para. 116, 117 / H J. Erasmus I M J. de W~ The South African 
Law of..., p. 5, 6 para. 12, 13 / M J. de Waal I M C. Schoeman I N. J. \Wechers, Law of 
Succession ... , p. 86, 87. 

41) Hshlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 4. 
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veloped an own terminology 
42

) and in contrast to the existing German inheritance tax law 
and the old 'Roman-Dutch influenced' succession dutins, it defines the preconditions, the 
elements and the basis for the estate duty liability 43 separately and autonomously from 
other legislation such as the Administration of Estates Act 66 of 1965 and the South-Afri­
can Law of Succession. 

But despite the fact that the Estate Duty Act 45 of 1955 establishes the determination of 
liability for estate duty separately and autonomously as aforesaid, it has to be acknowled­
ged that the assessment and levying of estate duty on a deceased estate is not a process 
which occurs 'independently' from other acts or steps involved in the transfer of property 
from a deceased to an heir; on the contrary, estate duty is always levied where a deceased 
estate is administered according to the rules of the Administration of Estates Act 66 of 
1965 and subsequently distributed in accordance with the rules of the South-African Law of 
Succession. 

For this reason the following provides for a short introduction to the general principles of 
the administration of [international] deceased estates and the general rules of [internatio­
nal] succession under South-African Law. 

11.2.1. Brief introduction to the Administration of Deceased Estates 44) 

Before the estate of a deceased person can be distributed in accordance with the South­
African Law of Succession, the deceased estate has to be administered and during this 
process estate duty [if any estate duty is payable] has to be paid. 
Under the modem South-African system of executorship, the ad)inistration of a deceased 
estate is the task of the executor(s) 

45
) and the administrator(s) 

46 
. -

The statutory provisions under which the executor of a deceased estate is granted letters 

42) The South-African estate duty is levied on the basis of the total property of a deceased, less 
exemptions, as set out in the regulations of the EDA. See, D. Meyerowitz, in: Meyerowitz on 
Administration of Estates ... , chap. 27, para 27.1, 27.3. The amount of an estate duty liability 
under South-African Law is assessed independently from the value of property and assets a 
single heir aquires from a deceased by succession: The assessment of an estate duty liability 
does especially not refer to the rules of succession connected to the family relation between 
an heir and a deceased and other regulations of the South-African Law of Succession. 

43) See, sec. 1 to sec. 5 of the EDA and especially the definition of the term 'property' in sec. 3 
of the EDA, which can be characterized as the central term of the EDA. 

44) An 'in depth' discussion of all the problems that can be related to the administration of de­
ceased estates would be beyond the scope of this work. For further information on this topic 
see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 1 and 6 to 26 / L. A 
Kemick, Administration of Deceased Estates / G A Urquhsrt I D. M Davis, Estate Planning / 
W. Ab.rie, Estates - Planning and Administration, p. 147 et seqq. I J. N. ~ The Planning 
and Administration of Estates / P. A OIMer I G P. J. wm den Berg, Praktiese Boedelbeplan­
ning / W. A Joubert, LAWSA (1988) Vol. 31, para 320 et seqq. 

45) The executor is the 'key' person in the administration of the passing of property from a de­
ceased to an heir, but it would be beyond the scope of this work to enlarge on all theaspects 
of executorship. See therefore, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , 
chap. 8 to 17 / L. A Kemick, Administration of Deceased Estates chap. 3 to 7 / W. Ablie, 
Estates - Planning and Administration, p. 161 et seqq. I J. N. S~ The Planning and Admini­
stration of Estates p. 40 seqq. I W. A Joubert, LAWSA (1988) Vol. 31, para 329 et seqq. I 
Hahlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 4 et seqq (especially p. 
6) / l Isaacs I M Horwitz, The South African Law of Testate Succession, p. 22 seqq. I A P. 
J. Bouwer, ·me Beredderingsproses van ... , p. 22 seqq., p. 296 seqq., p. 371 seqq. 

46) The administrator (more often referred to as the trustee) is the person who carries out the 
administration of a deceased estate. The executor can act as the administrator himself, or he 
can appoint an agent tq act as the administrator. For an 'in depth' distinction between the 
tasks of the 'executor· and the 'administrator' see, D. Meyerowitz, in: Meyerowitz on Admini­
stration of Estates ... ; chap. 23, para 23.1 / W. Ab.rie, Estates - Planning and Administration, p. 
148, 150 / l Isaacs I M Horwitz, The South African Law of Testate Succession, p. 25 seqq. 
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of executorship by the Master of the Supreme Court and under which he administers and 
distributes the deceased estate are mainly laid down in the Administration of Estates Act 
66 of 1965; and the manner in which the estate of a person is administered, his liabilities 
are discharged, his assets are distributed4 or other incidental matters of a deceased estate 4,) . 
are handled, is governed by these rules. 

The deceased' s estate comprises the aggregate of all his assets and liablilities 43) and the 
executor who has been appointed to administer the estate must obtain possession of the 
assets of a deceased person, including rights of action, to realize such of the assets as 
may be necessary for the payment of the debts of the deceased, as well as taxes and the 
costs of administering and winding-up the estate, to make those payments, and to distribu­

te the assets that remain after the debts, taxes and other ex~enses have been paid (the 
residue) among the beneficiaries who succeed to the deceased.4 ) . 
Accordingly the administration of a deceased estate can, in brief, be described as the pro­
cess, in accordance with legal requirements and under the supervision of the Master of the 
Supreme Court, by which the a deceased person's liabilities are settled and the remainder 

of his estate (the residue) is awrded to his testate and/or intestate beneficiaries, accor­
ding to the Law of Succession. 

50 

11.2.2. Brief introduction to the international dimension of the Administration of Estates 

Because a deceased estate comprises all the assets and liabilities of a deceased, no matter 
where they are situated, an international or foreign element is introduced to the admini­
stration of estates as soon as a deceased estate incorporates assets and liabilities that are 
situated outside the Republic and a South-African executor needs to administer property in 
a foreign country, or if an executor of a foreign estate was appointed abroad and wishes to 
deal with the property of a deceased person that is situated within the Republic.

5
1) 

With the occurence of a foreign element in the above-mentioned form a variety of pro­
blems can arise in relation to the administration of deceased estates. 
One example of the difficulties that can occur in the administration of international estates 
is connected to the South-African system of executorship. 
Originating from the fact that most of the European continental systems of 'administering 
and inheriting estates' in general, and the German system of 'administering and inheriting 
estates' in particular, follow the Roman Law concept of universial succession (succession 
ipso iure by the heir), 52) European or German 'deceased estates' are mostly 'administe­
red' by the heirs. 
Accordingly the role of the heir as an 'executor' as it can be found in the European law 

systems (especially the German system) differs from the role of the executor as the 

47) Cf, H J. Erasmus / M J. de W~ The South African Law of..., p. 1, para 1 / W. Ab.rie, 
Estates -. Planning and Administration, p. 148 / H J. Erasmus, in: Lee and Honore, Family ... , p. 
365 I A. P. J. Bouwer, Die Beredderingsproses van ... , p. 22. 

48) See, SA General Electric Co. (Pty) Ltd v. Sharfmsn 1981 (1) SA p. 592 seqq. (at p. 597) / 
Clarkson v. Gelb 1981 (1) SA p. 288 seqq (at p. 293) / CIR v. Emmy 1961 (2) SA p. 621 seqq. 
(at p. 624) / CIR v. Estate Crewe 1943 AD p. 656 seqq (at p. 667, 668) / W. Abrie, Estates -
Planning and Administration, p. 148 / H J. Erasmus / M J. de W~ The South African Law 
of..., p. 2, para 6. 

49) H J. Erasmus / M J. de Waal, The South African Law of. .. , p. 4, para 10 / L Isaacs / M 
Horwitz, The South African Law of Testate Succession, p. 22 seqq. 

50) Cf, W. Abrie, Estates - Planning and Administration, p. 148. 
51) See, L. A Kemick, Administration of Deceased Estates, p. 61 seq. I C F. Forsyth, Private In­

ternational Law, p. 228 seq. and p. 328 seqq. 
52) Vide supra, part B. I., p. 41 and part A. III. and III. 2., p. 10, 11, 13 of this work. 
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South-African Law understands it. 

As a consequence a European or a German heir who inherits 'property' which is situated 

in the Republic may have difficulties in obtaining a document which the Master will recog­
nize as being a foreign equivalent of the South-African letters of executorship as defined 
in sec. 1 of the Administration of Estates Act. 

But this is only one of the problems that can occur in the process of administering an in­
ternational estate under South-African Law. The difficulties in the administration process 
will differ from case to case, and it is therefore advisable to monitor and approach the 
problems connected with the administration of an international deceased estate at an early 
planning or administration stage. 

However, some of the aspects of the administration of international deceased estates that 
are especially related to the payment of estate duty will briefly be dealt with at a later 
stage (see, part B. III.7.1.8. to IIl.7.1.8.b., p. 121 seqq. of this work). 

II.2.3. Brief introduction to the South-African Law of Succession 
53

) 

When the process of administering a deceased estate is completed, the final step to conc­
lude the transfer of property and assets from a deceased to an heir is the beneficial distri­
bution of the residue of a deceas~d estate to the heir(s) according to the rules of the 
South-African Law of Succession. 

54 

But apart from its distributive character, the South-African Law of Succession also provi­

des additional tools with which to plan a deceased estate in advance and to influence a 
possible estate duty liability. For this reason there follows a brief introduction to both 
aspects of the Law of Succession. 

II.2.3.1. General 

The legal personality of a natural person is terminated by death and the South-African Law 
of Succ5ssion deals with the rules governing the devolution of the estate of a person upon 
death. 

55 
When a person dies, the surplus of his property remainig after the administration, 

namely any surplus after payments of debts, taxes and other liabilities and costs of admi­
nistration (residue), is transferred to the persons entitled to succeed him.56) The rules of 

53) The following is only meant to be a 'Brief introduction to the South-African Law of Succes­
sion'. For further aspects, that are not included in this introduction see the works of: Corbett 
/ Hahlo / Hofmeyr / Kahn, The Law of Succession in South Africa / H J. Erasmus / M J. de 
Waal, The South African Law of Succession / W. A. Joubert, LAWSA (1988) Vol. 31, Wills and 
Succession, Administration of Deceased Estates and Trusts / M J. de Waal / M C. Schoeman 
/ N. J. Wiechers, Law of Succession, Students' Handbook / D. Hutchison, in: Wille 's Principles 
of South African Law, p. 353 seqq. I H J. Erasmus, in: Lee and Honore, Family, Things and 
Succession, p. 363 et seqq. I N. J. van der Merwe / C. J. Rowland, Die Suid-Afrikaanse Erfreg 
I L Isaacs / M Horwitz, The South African Law of Testate Succession / D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 3, 4, 5, 18 and 19 / G. A. Urquhart / D. M 
Davis, Estate Planning, chap. 13 / W. Abtie, Estates - Planning and Administration, p. 8 seqq. 
and p. 32 seqq. I J. N. Swart, The Planning and Administration of Estates, chap. 1, 2, 3 / P. 
A. OlMer / G. P. J. van den Berg, Praktiese Boedelbeplanning, Hoofstuk 19 / A P. J. Bouwer, 
Die Beredderingsproses van ... , Hoofstuk 19 en Hoofstuk 20. 

54) Cf, Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 634. 
55) See, B. van Heerden, in: Wille 's Principles of ... , p. 64 / D. S. P. Cronje, The South African 

Law of ... , p. 29 / Hahlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 1. 
56) Cf, H J. Erasmus / M J. de Waal, The South African Law of..., p. 1, para. 1 / W. A Joubert, 

LAWSA (1988) Vol. 31, para 105 / Similar, M J. de Waal / M C. Schoeman/ N. J. Wiechers, 
Law of Succession ... , p. 1. See, B. van Heerden, in: Wille 's Principles of..., p. 64 / D. S. P. 
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the Law of Succession determine how the scope of the respective benefits is 
established

57
) and the Law of Succession can therefore be characterized as the totality of 

the legal rules which control the transfer of those assets of the deceased which are subject 
to distribution among beneficiaries, or those assets of another over which the deceased had 
the power of disposal. 53) 

11.2.3.1.a. Testate and intestate succession 

Under today's South-African Law of Succession, the property and assets of a deceased are 
mainly

59
) distributed either under a will (successio ex testamento), which is governed by 

the statutory provisions of the Wills Act 7 of 195iO) or according to the rules of intestate 

succession (successio ab intestatio, successio legitima), which are laid down in the Intesta­
te Succession Act 81 of 198i

1
). 

Whether there is a will or not, there is invaribly an heir who succeeds to the whole or a 
portion of the residue of the deceased estate. If an heir takes under a will he is a testa­
mentary heir and if there is no will he is termed as an heir ab intestato. 

62
) 

Under a will the testator can furthermore bequeath a specific thing, a collection of things 
or a sum of money to a person other than the heir: this person is called a legatee.63) 

II.2.3.1.b. Adiation, repudiation and collation 

The beneficiaries under a will or upon intestacy are not obliged to accept an inheritance or 

a legacy. Th$' have the right either to accept (adiate) or to reject (repudiate) their part of 
the residue; 

6 
but in most cases the beneficiaries of a succession will adiate because they 

can only gain by adiating. Even if the estate is insolvent, the worst that can happen to an 
heir under the South-African Law of Succession is that he will get nothing. 65) Other than 
under German Law for example, where an heir is personally liable for the debts and other 

Cronje, The South African Law of..., p. 29 / Hablo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law 
of Succession ... , p. 1. 

57) M. J. de Waal I M. C. Schoeman I N. J. l-Wechers, Law of Succession ... , p. 1. 
58) See, N. J. 'VBIJ der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 1 / Hahlo, in: Cor­

bett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 1. 
59) For other forms of succession like the succession by contract see, H. J. Erasmus I M. J. de 

Waal, The South African Law of ... , p. 124 seqq., para 191 et seqq. I W. A Joubert, LA WSA 
(1988) Vol. 31, para. 295 seqq. I N. J. van der Merwe I C. J. Rowland, Die Suid-Afrikaanse Er­
freg, Hoofstuk IX. 

60) For a comprehensive discussion of testate succession see, Corbett I Hablo I Hofmeyr, in: Cor­
bett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , part II, p. 29 to p. 548 / H J. Erasmus 
I M. J. de Waal, The South African Law of..., p. 33 seqq. , para. 51 et seqq. I N. J. wn der 
Merwe IC. J. Rowland, Die Suid-Afrikaanse Erfreg, Hoofstuk III - X / L Isaacs IM. Horwitz, 
The South African Law of Testate Succession, and the other authors mentioned in part B. 
11.2.3., p. 49, footnote 53 of this work. 

61) For the distribution of property and assets according to the rules of intestate succession see, 
H. J. Erasmus I M. J. de Waal, The South African Law of ... , p. 21 seqq. , para. 36 et seqq. I 
N. J. 'VBIJ der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, Hoofstuk II / W. Abrie, 
Estates - Planning and Administration, p. 8 seqq. I and some of the other authors mentioned 
in part B footnote 53 of this work. 

62) Cf, H J. Erasmus I M. J. de Waal, The South African Law of ... , p. 1 , para. 2 / Hahlo, in: 
Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 2. 

63) Hahlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 2. 
64) See, Hahlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 14 seqq. I M. J. de 

Waal I M. C. Schoeman I N. J. l-Wechers, Law of Succession ... , p. 133 seqq. I H J. Erasmus I 
M. J. de Waal, The South African Law of ... , p. 11 seqq., para. 17 seqq. 

65) Hahlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 14. 
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liabilities of a deceased estate (sec. 1967 BGB
66

)), a South-African heir benefits from the 
system gf executorship and cannot be held personally liable for. debts of a deceased 

67) 
estate. 

If a direct descendent of a deceased wants to share as an heir under South-African law, 
irrespectively if he is a testamentary heir or an heir ab intestato., he has not only to ac­
cept (adiate) his inheritance, but in some cases he is furthermore obliged to collate. 68) 
Collation aims at the equality of distribution of the deceased' s estate to his children and 
comprises certain kinds of gifts an heir received from or certain debts an heir owed to the 
deceased during his lifetime. 

69
) The term collation generally describes the situation, when 

a direct descendent of a deceased received a benefit of the assets and property of the de­
ceased (e.g. as a portion of his inheritance in advance 70)) during the deceased' s lifetime; 

if this is the case, an heir is 'normally' obliged to report this benefit, so that it can be 

added to the property of the deceased estate and taken into account in the process of dis­
tributing the estate, in order to give each heir his 'fair share' of the deceased estate. 

II.2.3.2. The Law of Succession, the testamentary trust and limited interests 

\Vhereas the aforementioned aspects of the South-African Law of Succession are of gene­
ral importance for the distribution of deceased estates, a particularly useful tool for estate 
planning purposes is the ability to ~reate a testamentary trust ( trust mortis causa) and 

h 1. . d . d ·11 ?lJ ot er 1m1te mterests un er a wt . 

By creating a trust mortis causa or limited interest under a will the planner can utilize the 
will to do more than just arrange for the orderly distribution of assets and property after 
death. He can take wider ranging succession decisions and estate duty considerations into 
account and use the testamentary techniques mentioned to create a comprehensive and 
concise estate plan. 
Due to its flexibility the creation of testamentary or other trusts is widely used in modem 
estate planning and it can be observed that the creation of limited interests under a will is 
less popular than it used to be as an estate planning tool. 

72
) 

66) But under German Law the heir has also got the choice either to adiate (Annahme der Erb­
schaft) or to repudiate (Ausschlagung der Erbschaft) the inheritance. See, sec. 1942 seqq. of 
the BGB, especially sec. 1943, sec. 1944, sec. 1945 and sec. 1946 of the BGB and Ebenroth, 
Erbrecht, p. 230 et seqq. I Gursky, Erbrecht, p. 70 seqq. 

67) See, Hshlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 14 
68) For the problem of collation see, Hahlo, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Suc­

cession ... , p. 17 et seqq. I M J. de Wsal / M C. Schoeman I N. J. "'7echers, Law of Succes­
sion ... , p. 147 seqq. I H J. Erasmus I M J. de W• The South African Law of..., p. 17 seqq., 
para 27 seqq. I N. J. van der Meiwe IC. J. Rowland, Die Suid-Afrikaanse Erfreg, Hoofstuk X. 

69) See, H J. Erasmus / M J. de Wsal, The South African Law of..., p. 17, para 27 / N. J. van 
der Metwe / C. J. Rowland, Die Suid-Afrikaanse Erfreg, Hoofstuk X., p. 597. 

70) For a variety of cases that 'normally' lead to collation see, Hahlo, in: Corbett, Hahlo, Hofme­
yr, Kahn, The Law of Succession ... , p. 22 et seqq. I N. J. van der MetWe / C. J. Rowland, Die 
Suid-Afrikaanse Erfreg, Hoofstuk X., p. 603 / H J. Erasmus / M J. de W• The South Afri­
can Law of ... , p. 19, para 31. 

71) In addition to the above mentioned testamentary tools a testator has the possibility of use 
further testamentary techniques e.g. to set up a joint will, to make a simple bequests, to cre­
ate annuities or to use the technique of massing of estates. However, this is meant to be a 
short introduction to the Law of Succession and for this reason these aspects will not be 
dealt with furtheron. For additional information on these aspects see the literary sources qou­
ted on p. 49 footnote 53 of this work. 

72) It would be beyond the scope to evalute the importance of testamentary and other trust or li­
mited interests in this work. For this topic see, G. A Urquhart ID. M Davis, Estate Planning, 
chap. 6 para. 6139 to 6148 and chap. 13 para. 1305 to 1378 / P. A OlMer, Trust Law and 
Practice, p. 224 et seqq. I W. Abrie, Estates - Planning and Administration, p. 82 seqq. and p. 
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Nevertheless, both the creation of a testamentary trust and the creation of limited interes­
ts can influence the estate duty liability of a deceased estate and a short introduction to 
these testamentary techniques is accordingly provided. 

11.2.3.2.a. The limited interests 

The most important limited interests under a will are created either by a fideicommissum 
(fiduciary interest) or a usufruct (usufructuary interest). 

In addition it is possible to create further limited interests, so-called 'other like interests', 
such as usus and habitatio. But these 'other like interests' are less important for estate 
planning and estate duty purposes than the fideicommissum and the usufruct.

73
) 

Th fid 
. . 74) 

aa. e 1 e1comm.1ssa 
At the outset it tould be mentioned that there are a number of possibilities to create a 
fideicommissum 

75 
otherwise than in terms of a will, but our discussion is limited to the 

testamentary f1deicommissum. 

The most usual type of a fideicommissum under a will is where a testator (the,fideicom­

mittens) transfers property to a beneficiary (the 'first' heir as the fiduciary or fiduciarius) 

subject to a provision that, if a certain condition is fulfilled (e.g. the death of the fiduci­

ar:0, the property has to be made over to a further beneficiary (the 'second' heir as the 
"-"d . . "-"d . . . ) 76) , 1 e1comm1ssary or , 1 e1comm1ssarws . 

A fideicommissum under a will often provide for the property of the testator to be mad) 
over to beneficiaries more than once (so-called multiple or multiplex fideicommiss[1); 

77 

and where a fideicommissum has the effect that the 'first' heir (as the fiduciary
78 

) 'in-

108 seqq. I J. N. Swart, The Planning and Administration of Estates, chap. 3, 19 / P. A Olivier 
/ G. P. J. van den Berg, Praktiese Boedelbeplanning, Hoofstuk 5, 19, 20, 21, 22 / A P. J. Bou­
wer, Die Beredderingsproses van ... , Hoofstuk 20. 

73) For a thorough examination of usus and habitatio see, Corbett, in: Corbett, Hahlo, Hofmeyr, 
Kahn, The Law of Succession ... , p. 378 seqq. I H J. Erasmus / M J. de Waal, The South Afri­
can Law of. .. , p. 115 seqq., para. 177 seqq. I W. A Joubert, LAWSA (1988) Vol. 31, para. 281 
seqq. I do., LA WSA (1991) Vol. 25, para 83 seqq. I N. J. van der Merwe / C. J. Rowland, Die 
Suid-Afrikaanse Erfreg, Hoofstuk IV. 

74) The fideicommissa cannot be examined in extenso in this work, see therefore Corbett, in: Cor­
bett, Hahlo, Hofmeyr, Kahn, The Law of Succession in South Africa, p. 257 to 377 / H J. 
Erasmus / M J. de Waa,t The South African Law of..., p. 86 seqq., para 142 seqq. I M J. de 
Waal / M C Schoeman / N. J. Wiechers, Law of Succession ... , p. 100 seqq. I H J. Erasmus, 
in: Lee and Honore, Family, Things and Succession, p. 426 et seqq. I N. J. van der Merwe / 
C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 293 seqq. I L Isaacs / M Horwitz, The South 
African Law of Testate Succession, p. 65 seqq. I For an evaluation for estate planning pll1Jlo­
ses see, G. A Urquhart / D. M Davis, Estate Planning, chap. 6 para. 6145 to 6148 and chap. 
13 para 1310 to 1311 and para 1338 to 1345 / W. Abrie, Estates - Planning and Administrati­
on, p. 82 seqq. 

75) For the fideicommissum inter vivos see, N. J. van der Merwe / C. J. Rowland, Die Suid-Afri­
kaanse Erfreg, p. 341 seqq. 

76) N. J. van der Merwe / C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 293 seqq. I H J. Erasmus 
/ M J. de Waa,t The South African Law of..., p. 86, para 142 / Corbett, in: Corbett, Hahlo, 
Hofmeyr, Kahn, The Law of Succession in South Africa, p. 258 seqq. 

77) For the di~tinction between multiplex fideicommissa and unicum or simplex fideicommissa see, 
H J. Erasmus, in: Lee and Honore, Family, Things and Succession, p. 431 / Corbett, in: Corbett, 
Hahlo, Hofmeyr, Kahn, The Law of Succession in South Africa, p. 291 seqq. 

78) For a nearer description of the fiduciary see, Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The 
Law of Succession in South Africa, p. 298 seqq. I N. J. van der Merwe / C. J. Rowland, Die 
Suid-Afrikaanse Erfreg, p. 319 seqq. I M J. de Waal / M C Schoeman/ N. J. Wiechers, Law 
of Succession ... , p. 103 et seqq. 
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herits' the [in most cases immovable 
79

)] property of the t1stator under the condition that 

it shall pass to the 'second' heir (as the fideicommissary
80 

) after the death of the fiduci­

ary, the fiduciary is the owner of the property and the fideicommisary has on@t a personal 
legal claim against the fiduciary in compliance with the conditions of the will. ) 

Should the fideicommissary, as the second heir, die before the fiduciary, as the first heir, 

the fiduciary will obtain the full right of ownership over the property, unless the testator 
indicated further fideicommisarii by the means of a multiplex fideicommissum. 

82
) 

Although the fiduciary becomes the owner of the property after the death of the testator, 

his right in the pro_perty is us.ually limited by the claims the future owner, the fideicom-
. h . 8JJ m1ssary, as to tt. 

'Normally' the rights of the fiduciary are limited to an advantageous use of the property 

(he can e~oy the property but has to maintain its essential qualities - salva rei 

substantia)
8 

and the fiduciary is limited in his capacity to alienate (e.g. to sell, to dona­

te or to bequeath) the property, since he is not allowed to do anythi~ that will adversely 

affect the rights of the fideicommissary to the [immovable] property.
8 

Before 1965 it was possible to construct a multiplex fideicommissum over property for an 
unlimited number of fideicommissary substitutions. But since the introduction of the Immo­

vable Property Act 94 of 1965 the fideicommissary substitution for immovable property is 

limited to two subsequent fideicoffJf1issarii and contradictory provisions made under a will 
or in another document are void.

86 
However, if a fideicommissium is created over assets 

other than immovable property the number of fideicommissary substitutions is theoretically 

1. . d 87) un 1m1te . 

Finally an exception to ~he rule of the 'normal' fideicommissum has to be mentioned - the 

fideicommissum residui. 

A fideicommissum residui is ·created, as soon as the testator bequeathes property to a fidu­

ciary subject to the condition that so much of the property, as may be left on the fulfill­

ment of a certain condition (e.g. the death of the fiduciary) must pass to the 

79) A fideicommissum can be created for movable and immovable property, corporeal or incorpore­
al, see M J. de Waal I M C. Schoeman I N. J. \Wechers, Law of Succession ... , p. 99. 

80) For the@iegal position of the fideicommissary see, H J. Erasmus I M J. de Waal, The South 
African Law of..., p. 108 seqq., para 167 seqq. I Corbett, in: Corbett, Hahlo, Hofme)'T, Kahn, 
The Law of Succession in South Africa, p. 285 seqq. and 298 seqq. I H J. Erasmus, in: Lee 
and Honore, Family, Things and Succession, p. 432 / N. J. van der Merwe I C. J. Rowland, Die 
Suid-Afrikaanse Erfreg, p. 332 seqq. 

81) Cf., ~ in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession in South Africa, p. 298 
seqq. I N. J. van der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 319 seqq. 

82) Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession in South Africa, p. 300 / 
N. J. van der Merwe IC. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 321. 

83) Cf, M J. de Waal I M C. Schoeman I N. J. \Wechers, Law of Succession ... , p. 103 / N. J. 
van der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 319 et seq. I Corbett, in: Cor­
bett, Hahlo, Hofme)'T, Kahn, The Law of Succession in South Africa, p. 301. 

84) See, M J. de Waal I M C. Schoeman I N. J. \Wechers, Law of Succession ... , p. 103. 
85) For the problems that are connected to the alienation of property by the fiduciary see, H. J. 

Erasmus I M J. de Waal, The South African Law of..., p. 101 seqq., para 162 seqq. I N. J. van 
der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 321 et seqq. I Corbett, in: Corbett, 
Hahlo, Hofme)'T, Kahn, The Law of Succession in South Africa, p. 301 seqq. 

86) See, sec. 6 and 7 of the Immovable Property Act 94 of 1965 and Corbett, in: Corbett, Hahlo, 
Hofme)'T, Kahn, The Law of Succession in South Africa, p. 294 seqq. I N. J. van der Merwe I 
C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 323 et seqq. I H J. Erasmus, in: Lee and Honore, 
Family, Things and Succession, p. 431 seq. 

87) Cf., H. J. Erasmus I M J. de Waal, The South African Law of ... , p. 98, para. 157 / W. A Jou­
bert, LAWSA (1988) Vol. 31, para 261. 
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'-'.d . . 88) 11 e1comm1ssary. 

In contrast to the 'normal' fideicommissum the fiduciary has the capacity to alienate the 
[immovable] property he 'inherited' under a fideicommissum residui. But the capacity of 
the fiduciary to alienate all the [immovable] property is limited by a rule of common law, 

namely that the fiduciary has to retain at least one quarter of the [immovable] property to 
pass it on to the fideicommissary, unless the will of the testator grants the fiducary the 
explicit right to alienate the property in totai.89) 

bb. The usufruct 90) 

In the decision of Estate Watkins-Pinchford v. CIF(l) it was held that 'The broad distinc­

tion between a fideicommissum (fiduciary interest) and a usufruct (usufructuary interest) is 
that in the case of a fiduciary interest, the fiduciary has a vested right in the corpus of 
the fideicommissary property and may on the failure (to fulfill a certain condition or per­

haps the death) of fideicommissaries, aquire the full dominium (ownership) in the property 

in respect of which he holds a fiduciary interest, whereas in the case of a usufructuary in­

terest the usufructuary has no vested right in the corpus of the property in respect of 
which the usufruct is held and can never aquire the full dominium (ownership) of that 

, 92) 
propertv. 
The usefruct is a personal servitude

93
) and it is created under a will when the testator gi­

ves a beneficiary (the usufrutuary) the right to use and enjoy a specific [movable or 
immovable

94)J asset and to take its fruits (an income out of the assets or the property), 
whereas the right of ownership in the asset is given to someone else ( the bare do mini um 

88) For the fideicommissum residui compare, Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law 
of Succession in South Africa, p. 336 / H J. Erasmus I M. J. de Waal, The South African 
Law of ... , p. 111 seqq., para. 170 seqq. I M. J. de Waal I M C. Schoeman I N. J. lWechet!; 
Law of Succession ... , p. 109 seqq. I H J. Erasmus, in: Lee and Honore, Family, Things and 
Succession, p. 444 et seq. I N. J. van der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, 
p. 315 seqq. I L Isaacs I M. Horwitz, The South African Law of Testate Succession, p. 68 
seq. 

89) See, H J. Erasmus IM. J. de Waal, The South African Law of ... , p. 111 seq., para 172 / c~ 
bett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession in South Africa, p. 338 / N. J. 
van der Merwe IC. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 317. 

90) It would be beyond the scope of this work to deal with all the aspects of the usufroct. For 
additional information see therefore L Isaacs I M. Horwitz, The South African Law of Testate 
Succession, p. 61 seqq. I W. A. Joubert, LAWSA (1988) Vol. 31, para 278 seqq. I do., LAWSA 
(1991) Vol. 25, para. 64 seqq. I M. J. de Waal IM. C. Schoeman I N. J. Wiechers, Law of 
Succession ... , p. 111 seqq. I H J. Erasmus, in: Lee and Honore, Family, Things and Succession, 
p. 453 et seqq. I Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession in South 
Africa, p. 378 et seqq. I H J. Erasmus I M. J. de Waal, The South African Law of ... , p. 113 
seqq., para 174 seqq. I N. J. van der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 
262 seqq. I For an evaluation for estate planning purposes see, G. A. Urquhart I D. M. Davis, 
Estate Planning, chap. 6 para 6145 to 6148 and chap. 13 para 1312 and para 1346 to 1368 / 
W. Ab.rie, Estates - Planning and Administration, p. 82 seqq. 

91) Estate Watkins-Pinchford v. CIR 1955 (2) SA 437 (A) / The Taxpayer 4 (1955), p. 114. 
92) Cf., the dictum held by Centlivres CJ. in Estate Watkins-Pinchford v. CIR 1955 (2) SA p. 437 

seqq. (at p. 447) / The Taxpayer 4 (1955), p. 114 (at p. 115). 
93) H J. Erasmus IM. J. de Waal, The South African Law of ... , p. 113, para 174 / W. A. Joubert, 

LA WSA (1988) Vol. 31, para. 278 / For a more detailed definition W. A. Joubert, LA WSA 
(1991) Vol. 25, para 64 / C. G. van der Mezwe, in: Lee and Honore, Family, Things and Suc­
cession, p. 311. 

94) A usufroct may be constituted over movables or immovables, whether corporeal or incorporeal, 
see W. A. Joubert, LA WSA (1991) Vol. 25, para 66 / C. G. van der Mezwe, in: Lee and Hono­
re, Family, Things and Succession, p. 311 / Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The 
Law of Succession in South Africa, p. 379. 
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holder). 
95

) Because the usufructuary is not the owner of the asset he draws his advantages 

(fruits) from, he is not allow5d to consume or destroy the usufructuary property, affect its 
value or alter its character. 

96 

For this reason things that are consumed by use (res consumptibles] cannot be the object 
of a usufruct, but may be the object of a so-called quasi-usufruct.

97 

The ultimate beneficiary of a usufruct is the owner (bare dominium holder) and at the end 

of the duration of a usufruct the usufructuary property has to be restored (salva rei substa­

tia) to its owner. For the duration of the usufruct the right of ownership of the bare domi­

nium holder is limited to the bare dominium and he acquires full ownership only when the 

uf.
. d 98) us ruct en s. 

II.2.3.2.b. The testamentary trusts 

Apart from the creation of limited interests, the creation of trusts under a will (testamen­

tary trusts, which themselves can give rise to a 'limited interest') is an often encountered 

legal institution under South-African Law and today's estate planning and administration of 

deceased estates is in fact characterized and dominated by the creation of a whole variety 
of trusts.99) 

The South-African Law of Trusts supports this trend by providing the possibility to create 

a number of different types of trusts, and the different characteristics of trusts and their 

flexibility are often utiliz~d to make them a vehicle for several kinds of estate and estate 

d 1 
. 100) 

uty p annmg purposes. 

In contrast to the formation of testamentary trusts (trusts mortis causa), trusts may also 

be created by an act inter vivos, and presently inter vivas trusts are used in estate plan­

ning as often, perhaps even more often, than trusts mortis causa because they incorporate 

a high degree of fl~xibility and give the founder a tool to influence and plan his estate du-
. h' l'f . lOlJ rmg 1s 1 et1me. 

The Law of Trusts builds a complex area of the South-African law in general and of esta­

te planning in particular, and it would be beyond the scope of this work to give a detailed 

95) Cf, Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession in South Africa, p. 378 
et seqq. I H J. Erasmus IM J. de Waal, The South African Law of..., p. 113 seq, para. 174 
seq. I N. J. van der Meiwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 262 seqq. I M J. 
de Waal IM C. Schoeman IN. J. Wiecher5, Law of Succession .. ,, p. 111, 112. 

96) For the rights and duties of the usufroctuary see especially, Corbett, in: Corbett, Hahlo, Hof­
meyr, Kahn, The Law of Succession in South Africa, p. 386 et seqq. 

97) W. A Joubert, LAWSA (1991) Vol. 25, para. 67 / The quasi-usufruct is also described in the 
works of, C. G. van der Meiwe, in: Lee and Honore, Family, Things and Succession, p. 311 / 
Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession in South Africa, p. 379, 380 
I N. J. van der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 270 seq. 

98) See, Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession in South Africa, p. 
378 seq. I N. J. van der Merwe I C. J. Rowland, Die Suid-Afrikaanse Erfreg, p. 264, 265 seq. 

99) For a general introduction to trusts, the variety of different trusts and the classification of 
trusts under South-African Law see, P. A Olivier, Trust Law and Practice, p. 16 seqq., p. 107 
et seqq. I T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 1 seqq., espe­
cially, p. 10, 11 / W. A. Joubert, LAWSA (1988) Vol. 31, para 426 seqq. 

100) See, G. A Urquhart ID. M Davis, Estate Planning, chap. 6 para 6139 to 6142, chap. 7 and 
chap. 13 para. 1321 to 1330 / W. Abrle, Estates - Planning and Administration, p. 108 seqq. I 
J. N. Swart, The Planning and Administration of Estates, chap. 17 to 20 / P. A. Olivier I G. 
P. J. van den Berg, Praktiese Boedelbeplanning, Hoofstuk 20 / J. H Jorrlasn, Estate & Finan­
cial Planning, p. 124 seqq. 

101) Cf, J. H Jorrlasn, Estate & Financial Planning, p. 124 seqq. I G. A Urquhart I D. M Davis, 
Estate Planning, chap. 6 para 6139 to 6142, chap. 7 and chap. 13 para 1321 to 1330 I W. 
Abrie, Estates - Planning and Administration, p. 108 seqq. I J. N. Swart, The Planning and 
Administration of Estates, chap. 17 to 20 
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summary of all the problems and questions concerning inter vivas trusts, testamentary 
trusts or other kinds of trusts .

102
) 

The following is therefore intended as a Basic introduction to and a synopsis of the princi­

ples applicable to--testamentary trusts
103 

to point out the importance and the basic ele­

ments of trusts mortis causa for the administration of estates and estate planning. 

Until today the South-African Law of Trusts has not stopped developing, yet it can be sta­

ted that the Republic has a unique trust law, based on Roman-Dutch principles, but also 

influenced by the English law and furthermore formed by the legislature, the courts and le-

1 . . . d . fy h . f d · 104) ga pract1t1oners m or er to satls t e reqmrements o mo em practice. 

A milestone in the development of the South-African trust law was laid in 1988, when the 

South-African trust law was codified in the Trust Property Control Act 57 of 1988. 
Although today's South African trust law is mainly based on this Act, it does not provide a 

full codification of the Law of Trusts and several aspects of the Law of Trusts are there-
105) 

fore governed by common law rules and the precedent of the courts. · 

Since the first application and introduction of trusts and trust law on South-African territo­

ry, the South-African courts have played a major role in developing this branch of the law 

and the decisive and influential role of the courts in the 'evolutjon' of the South-African 

-Law of Trusts becomes evident if one has a brief look at the development of the testa­

mentary trust. 

Based on the influential dictum of Innes C.J. in the locus classicus of this area, Estate 
Kemp v. McDonald's Trustee106) the South-African trust mortis caufa was characterized 

and traditionally seen as a special version of the fideicommissum, 
107 

but the practice of 

102) For further information on trusts in general and a closer examination of inter vivas trusts in 
particular see the works of T. Honore and E. Cameron, Honore 's South African Law of 
Trusts / P. A Olivier, Trust Law and Practice / W: A Joubert, LAWSA (1988) Vol. 31, Wills 
and Succession, Administration of Deceased Estates and Trusts, which deal with all the dif­
ferent aspects of trust law. Confer also to the older works of, L. l Coertze, Die Trust in die 
Romeins-Hollandse Reg / P. Frere-Smith, Manual of South African trust law / D. Shrand, 
Trusts in South-Africa 

103) The testamentary trusts are dealt with in extenso, in the works of T. Honore and E. Came­
ron, Honore 's South African Law of Trusts / P. A Olivier, Trust Law and Practice / W: A 
Joubert, LAWSA (1988) Vol. 31, Wills and Succession, Administration of Deceased Estates and 
Trusts / ~ in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 402 seqq. I 
Estates and Trusts / M. J. de Wsal / M. C. Schoeman / N. J. Mech~ Law of Succession ... , 
p. 114 et seqq. I H J. Erasmus, in: Lee and Honore, Family, Things and Succession, p. 454 et 
seqq. I N. J. vaa der Menve / C. J. Rowland, Die Suid-Afrikaanse Erfreg, Hoofstuk IV, p. 343 
seqq. I D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 23 / G. A u~ 
quhart / D. M. Davis, Estate Planning, chap. 6 para 6139 to 6142, chap. 7 and chap. 13 para 
1321 to 1330 I W. Abrie, Estates - Planning and Administration, p. 108 seqq. I J. N. Swart; 
The Planning and Administration of Estates, chap. 17 to 20 / P. A Olivier/ G. P. J. van den 
Berg, Praktiese Boedelbeplanning, Hoofstuk 20 / J. H Jordaan, Estate & Financial Planning, p. 
124 seqq. 

104) See, M. J. de Wsal / M. C. Schoeman / N. J. Mecbezs, Law of Succession ... , p. 114 et seq. I 
W. Abrie, Estates - Planning and Administration, p. 110 / P. A Olivier, Trust Law and Prac­
tice, p. 1 to 22. 

105) Cf., W. Abrie, Estates - Planning and Administration, p. 110 / T. Honore and E. Cameron, Ho­
nore 's South African Law of Trusts, p. 3 seqq. 

106) Estate Kemp v. McDonald's Tmstee, 1915 AD p. 491 seqq. 
107) Cf., the dictum delivered per Innes CJ. in Estate Kemp v. McDonald's Tmstee, 1915 AD p. 

491 seqq. (at p. 499) and the work of Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law 
of Succession ... , p. 402 seqq. is still following this decision. 

56 



. /:'."d . . d . 108) comparing 11 e1comm1ssa an trusts mort1s causa was never beyond doubt; and in 1984 a 
unanimuos decision of the Appellate Division in the case of Braun v. Blann109) finally re­
jected this long held view and today the testamentary trust is acknowledged as a separate 
and unique figure of law_llO) 

aa. The creation of testamentary trusts 
The foundation of a testamentary trust is embodied in the will of the founder (testator) 
and is therefore the result of a unilateral legal act.111) 

In order to form a valid trust the testator has to abide by the essentialia for the creation 
of a trust, viz. (a) the testator must intend to create a trust, (b) he must express his in­

tention in a mode apt to create an obligation, (c) the property subject to the trust must be 
defined with reasonable certainty, (d) the trust object, which may either be personal or im­

personal must be defined with reasonable certainty and (e) the trust object must be 
lawfuL 112) 

A testamentary trust is constituted when a testator bequeathes property to a person ( the 
trustee, administrator) upon terms which require the trustee to assume control of the pro­

perty and to administer it for the benefit of another person or other persons appointed by 
the will ~r for an impersonal object or purpose (the beneficiaries) _113) 

' . 

Consequently three parties, viz. the founder, the trustee and one or more beneficiaries to 

the trust, are involved in its creation. 

bb. The trustee 
In general terms the trustee 

114
) under a trust can be characterized as the person who is 

called upon to administer assets and propert)'. fgr the benefit of others (the beneficiaries) 
. h . . 1 . h . 115) wit out enJoymg any persona interest t erem. 

He is 'normally' regarded as the owner (when the trustee is vested with the dominium in 
the trust property) of the trust assets and property, but all the benefits arising from the 

trust Rrsperty and assets always accrue to the income and/ or capital beneficiaries of the 
trust. 

6 
A trustee, in his capacity as such, is neither allowed to aquire personal 

108) See for example the concurring dictum of Solomon JA in Estate Kemp v. McDonald's Tro­
stee, 1915 AD p. 491 seqq. (at p. 512, 513) / N. J. van der Merwe / C. J. Rowland, Die Su­
id-Afrikaanse Erfreg, Hoofstuk IV., p. 344 to 348. 

109) Braun v. Blann and Botha, N.N.a · and Another 1984 (2) SA p. 850 seqq. 
110) See the dictum per Joubert JA. in: Braun v. Blann and Botha, N.N.O. and Another 1984 (2) SA 

p. 850 seqq. (at p. 866B), where it was held that '/ am of the view that it is both historically 
and jurisprudentially wrong to identify the trust with the fideicommissum and to equate a 
trustee to a fiduciaiy., 

111) Cf., T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 96 / P. A Olivier, 
Trust Law and Practice, p. 23 seq. I W. A Joubert, LAWSA (1988) Vol. 31, para 430 seqq. 

112) See, T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 96 and seqq. I Cf., 
W. Abrie, Estates - Planning and Administration, p. 119, 120 / W. A Joubert, LAWSA (1988) 
Vol. 31, para. 430 seqq. I Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Successi­
o·n ... , p. 409 seqq. I P. A Olivier, Trust Law and Practice, p. 23, 25, 32 seqq. 

113) (..Y., Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 403 / J. van der 
Merwe / C. J. Rowland, Die Suid-Afrikaanse Erfreg, Hoofstuk IV, p. 343 seqq. 

114) For a detailed description of the trustee see, definition of trustee and trust in sec. 1 of the 
Trust Property Control Act 57 of 1988, and P. A Olivier, Trust Law and· Practice, p. 52 seqq. 
I T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 145 to 193 / N. J. 
van der Merwe / C. J. Rowland, Die Suid-Afrikaanse Erfreg, Hoofstuk IV, p. 348 seqq. I Cot­
bett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 414 seqq. 

115) Cf., Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 403 to 405 and 
414. 

116) See also, Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 403 
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b f. l l 7) f h elm. . . f ene its rom t e a imstration o a trust, nor is he allowed to aquire benefits from 
the termination of a trust; and on the death of a trustee his heirs or legatees do not suc-

118) 
ceed to the trust property. 

cc. The beneficiary 
During the process of administering a testamentary trust the trustee is typically obliged to 
distribute the benefits of a trust to the beneficiaries. For this reason the founder of a trust 
has to identify a specific trust beneficiary or a trust beneficiary who can be determined 
when his trust mortis causa comes into force.119

) The only exception to this rule is the 

creation of a trust with f1 impersonal object (e.g. when a testamentary trust is constituted 

as a charitable trust! .
120 

The beneficiaries
121 

under ~ trust can be several juristic personae, i.e. either natural per-
. . 122) 

sons or corporate bodies. 

The origin, nature and extent of a beneficiaries rights are d}termined by the relationship 
between the trustee, the trust property and the beneficiary.

123 
. 

The ownership of the trust propeij and assets can be vested either in the trustee (so-cal­
led 'fiducia' or ownership trust

12 
) or in the beneficiaries of a trust (so-called 'bewind' 

125)) D ct· h f h. . ' . h h b f. . . ' trust . epen mg on t e status o owners ip vis-a-vis t e trustee t e ene icianes 
rights vary and can be categorised mainly as personal rights of the benefici~ against the 
trustee for the trustee's compliance with his duties under the trust deed

126
), the benefici-

. · h h 127 J h b f' . . . h . f h ar1es ngr ts to t e trust property, t e ene 1cianes ng ts m respect o t e trust 
. I2S) h b f· . . . h · f h · 1129) mcome, or t e ene ic1anes ng ts m respect o t e trust capita . 

dd. The tennination of testamentary trusts 
A testamentary trust is 'normally' terminated with the fulfillment or accomplishment of 

117) His only possible beneficial interest as trustee is the renumeration which he may receive for 
the duties performed by him, see, Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of 
Succession ... , p. 403. 

118) See, P. A Olivier, Trust Law and Practice, p. 20. 
119) Cf., P. A Olivier, Trust Law and Practice, p. 84 / N. J. wn der Merwe / C. J. Rowland, Die 

Suid-Afrikaanse Erfreg, Hoofstuk IV, p. 351 seqq. I W. A Joubert, LA WSA (1988) Vol. 31, pa­
ra 441. 

120) W. Abrie, Estates - Planning and Administration, p. 132. 
121) The position of the beneficiary is descnbed 'in depth' in the works of, N. J. van der Merwe 

/ C. J. Rowland, Die Suid-Afrikaanse Erfreg, Hoofstuk IV, p. 351 seqq. I Corbett, in: Corbett, 
Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 424 seqq. I P. A Olivier, Trust Law and 
Practice, p. 84 seqq. I T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 
469 to 528. 

122) See, P. A Olivier, Trust Law and Practice, p. 84 seqq. I W. A Joubert, LAWSA (1988) Vol. 
31, para. 441. 

123) Cf., W. A Joubert; LAWSA (1988) Vol. 31, para 442 l P. A Olivier, Trust Law and Practice, 
p. 87 / Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 424 seqq. I 
T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 471 to 528. 

124) For the definition of the ownership trust see, sec. 1 'trust' (a) of the Trust Property Control 
Act 57 of 1988. The term 'ownership trust' is used in accordance with the use in T. Honore 
and E. Cameron, Honore 's South African Law of Trusts, p. 4 et seqq. 

125) For the 'bewind trust' see, sec. 1 'trust' (b) of the Trust Property Control Act 57 of 1988, 
and T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 4 et seqq. 

126) Cf., W. A Joubert, LAWSA (1988) Vol. 31, para 442 I P. A Olivier, Trust Law and Practice, 
p. 87, 88 / Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 426 seqq. 
I T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 473 to 480. 

127) See, P. A Olivier, Trust Law and Practice, p. 88 seqq. 
128) In detail, T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 518 to 528 / 

P. A Olivier, Trust Law and Practice, p. 89, 90. 
129) For details see, T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 494 to 

518 I P. A Olivier, Trust Law and Practice, p. 90, 91. 
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the object or purpose of the trust, l30) or if the trust has run its course and the scheme of 

devolution for the residue of the trust assets and property has been carried out and com­
pleted in accordance with the will of the founder (testator).

131
) 

In addition to these reasons for the termination of a testmentary trust, a trust may be ter­
minated by operation of law, for instance by statute (the termination of trusts under 
South-African Law is partly embodied in the codification of the Trust Property Control Act 
57 of 1988 [in sec. 13] and the Immovable Property Act 94 of 1965 [in sec. 8]), failure of 
the beneficiary, renunciation or repudiation by a beneficiary, destruction of the trust pro-

th . f 1 . ct· . 132) perty, or e operation o a reso ut1ve con 1t1on. 

U.2.3.3. Summary 

The South-African Law of Succession regulates the final step to conclude the transfer of 
property and assets from a deceased to an heir after the administration of the deceased' s 
estate has been completed. 
In order to reach this goal the South-African Law of Succession incorporates two main 
features: (a) it provides for the distribution of the residue of a deceased estate to the heirs 
and legatees of a deceased person and (b) it provides tools for wider ranging estate plan­
ning and succession decisions of a testator. 
Under a will a testator can use the tools given to him by the Law of Succession to create 
a fideicommissum, a usufruct or another like interest to proyide and plan for his heirs. 
But the testamentary tools that are provided for a testator under South-African Law are 
not restricted to the use of such limited interests. 
A testator is furthermore able either to create a trust mortis causa under a will or to in­
fluence the administration and distribution of his estate during his lifetime by creating an 
inter vivos trust in accordance with the South-African Law of Trusts [and the South-Afri­
can Law of Succession]. 
Consequently the South-African Law of Succession and the South-African Law of Trusts 
play a major part in the process of planning and later on administering a deceased estate. 

II.2.4. Brief introduction to the international dimension of the South-African Law of 
Successsion, Conflict of Laws and Private International Law 

A brief introduction to the basic principles of and interaction between the Administration of 
Estates Act 66 of 1965, the South African Law of Succession, their international aspects 
and the Estate Duty Act 45 of 1955 would not be complete without short introduction to 
the problems that arise from the international conflict of [succession] laws. 
The solution of a conflict of succession laws according to the rules of private international 
law can also influence the distribution of property and assets from a deceases to his heirs 
and the following is therefore intended as a short introduction to this topic.

133 

130) See, Corl,ett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 439, 440 I T. 
Honore and E. Cameron, Honore 's South African Law of Trusts, p. 465, 466. 

131) Compare, Corbett, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 439, 440 
132) T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 465, 466. 
133) This introduction cannot deal with all the aspects of private international law, for additional 

information see, C. F. Forsyth, Private International Law / Kahn, in: Corbett, Hahlo, Hofmeyr, 
Kahn, The Law of Succession ... , p. 605 seqq. I W. A Joubert, LAWSA (1977) Vol. 2, Building 
Contracts to Conflict of Laws, para 516 seqq. I E. Spiro, The Conflict of Laws / L Isaacs / 
M Horwitz, The South African Law of Testate Succession, p. 19, 20 / See also, J. H C 
Morris, Dicey and Morris on the Conflict of Laws / Cheshire, G. H / P. M North / J. J. 
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Naturally a short introduction cannot provide the details for a discussion of all the pro­
blems associated with a conflict of succession laws and its relation to the administration 
of international deceased estates, or a possible estate duty liability levied thereon. Further 
aspects are alluded to in the footnotes. 

11.2.4.1. General 

The conflict of (succession) laws, or private international law, is that branch of law which 
comes into operation when a legal relationship of a private law matter (e.g. the Law of 

Succession) has some connection with a foreign (e.g. the German) ler.f1 system, and this 
branch then determines the appropriate law to govern that relationship. 4) 
Private international law is therefore especially concerned with the problems of the choice 
of law or the appropriate legal system where there is a connection between one or more 
juridicial elements,i. facts, acts, events or interests involved in the issue and another coun-

. 13:,) 
try or countnes. 

11.2.4.2. The choice of law and the problem of characterization 

Before priv~te international law can distinguish the appropriate choice-of-law rule, the juri­
dicial nature of the claim or question emerging from the complex of facts introduced by a 
case has to be defined. 

In the process of administering and distributing an international deceased. estate, questions 
like 'does the proprietary claim of a surviving spouse arise out of a matrimonial property 
right or a right of succession ?' or '~s a donatio mortis causa connected with the law of 
contract or the law of succession?' 

136 
may arise and these questions have to be answered 

if an estate which is rooted in two different legal systems has to be distributed according 
the succession rules of either one or both of the systems. 
In the conflict of laws questions like these are tei:med 'the question of 
h · · 'l3?) · 1 1 d ' 1 if" . ' l3SJ O h E C c aractenzat1on , sometimes a so sty e as c ass 1ca~10n . n t e uropean on-

tinent and in Germany the term used is 'qualification' 
139 

. It is essentially a problem of 
subsumption and the further questions on how 'characterization' tres place and whether 
it has to be made in accordance with the national law (Jex fon) 

140 
or the foreign law (Jex 

Fawcett, Cheshire's Private International Law / M Wolff, Private International Law / For 
the aspects of Gennan private international law see, van Bar, Internationales Privatrecht / 
Kegel, Internationales Privatrecht / Raape I Sturm, Internationales Privatrecht / Wengler, ln­
ternationales Privatrecht. 

134) See, W. A Joubert, LAWSA (1977) Vol. 2, para 516. 
135) Cf., Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 605. 
136) These are the examplary questions put by, Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law 

of Succession ... , p. 616 and p. 616 et seqq. 
137) See, Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 616 IC. F. Forsyth, 

Private International Law, p. 59 seqq. I J. H C Morris, Dicey and Morris on the Conflict of 
Laws, p. 31 seqq. 

138) Oleshire, G. H I P. M North I J. J. Fawcett, Cheshire's Private International Law, p. 42 
seqq., but the tenn classification has also got other connotations and should perhaps not be 
employed, J. H C. Morris, Dicey and Morris on the Conflict of Laws, Vol. 1, p. 31, footnote 2 
a.hJ. 

139) See, van Bar, Intemationales Privatrecht, Vol. I, p. 499 seqq. !Kegel, Internationales Privat­
recht, p. 196 et seqq. I Raape I Sturm, Internationales Privatrecht, Vol. I, p. 275 et seqq I 
But this tenn has also got other meanings and should therefore not be transliterated into 
English, see, J. D. Falconbridge, Essays on the Conflict of laws, p. 55. 

140) For the characterization· according to the lex fori see, F. Kahn, (1891) lhering 's Jahrbiicher, 
Vol. 30, p. 1 seqq. I Bartin, (1897) Clunet, Vol. 24, p. 255 seqq., p. 466 seqq., p. 720 seqq. I J. 

60 



)141) . h 142) . .f. d d"ff" 1 . . ,. . ~ausae 
14

~) m anot er way are s1gm 1cant an 1 1cu t questions m private mterna-
t1onal law. 

An elaboration of and a distinction between these proble-Os would be beyond the scope of 
this work and the" fopic is explored in detail elsewhere.

144 

II.2.4.3. The choice of law in international succession 

As soon as the problem of characterizing the judicial nature of a case is solved and the 

judicial nature of a claim is recognized as being a claim which has to be subsumed under 

the Law of Succession, the appropriate choice-of-law rules can be selected. 

Under South-African private international law the choice of law rules in succession on de­

ath follow in general the unitary (in the form of the lex ultimi domiciliI) and the scission 
(in the form of the lex situs) principle.

145
) 

The unitary principle is based on the idea that a single law should govern the distribution 

of a deceased estate. South-African private international law applies the unitary principle 

for the order of succession to a deceased' s movables which are d~termined by his lex ulti-
• A • ·1·· . . f h h bl · d 146) m1 uom1c1 11, irrespective o w ere t ose mova es are situate . 

With immovables however, the scission principle applies and the distribution of immovables 

is determined by the lex situs of each immovable. This means that the succession in the 

immovable estate of a deceased person is divided up according to where the immovables 

are situated and distributed according to the various leges situum
147

) (in this case accor­

ding to the rules of different Laws of Succession). 

Consequently the parallel application of the unitary and the scission principle on a succes­

sion to a deceased estate with an international element can lead to the application and go­

verning of two different Laws of Succession over one and the same [international] dece­
ased estate, if a deceased for example leaves movable property and assets in South-Africa, 

while he also owns immovable property in a foreign country (e.g. the Federal Republic of 
Germany).148) . 

H C Morris, Dicey and Morris on the Conflict of Laws, Vol. 1, p. 34 / C F. Forsyth, Private 
International Law, p. 62 seq. I von Bar, Internationales Privatrecht, Vol. I, p. 513 seqq. 

141) For the idea to characterize according to the lex causae see, M Wolff, Private International 
Law, p. 146 to 157 (especially p. 154 seq.) I J. H C. Morris, op. cit., p. 36 I C. F. Forsyth, 
Private International Law, p. 63 seq. I von Bar, Internationales Privatrecht, Vol. I, p. 501 seqq. 

142) E. Rabel, The Conflict of Laws, Vol. 1, p. 54 et seqq. I See especially, J. H C. Morris, op. 
cit., p. 37 et seqq. I von Bar, Intemationales Privatrecht, Vol. I, p. 507 seqq. 

143) Cf., Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 616 et seq. 
144) See, C F. Forsyth, Private International Law, p. 59 et seqq. I Kahn, in: Corbett, Hahlo, Hof­

meyr, Kahn, The Law of Succession._, p. 616 seqq. I W. A Joubert, LAWSA (1977) Vol. 2, 
para 519 / J. H C. Morris, Dicey and Morris on the Conflict of Laws, p. 31 seqq. I Cheshi­
re, G. H I P. M North I J. J. Fawcett, Cheshire's Private International Law, p. 42 seqq. 

145) Cf., C F. Forsyth, Private International Law, p. 314 et seqq. I Kahn, in: Corbett, Hahlo, Hof­
meyr, Kahn, The Law of Succession ... , p. 634 seqq. I W. A Joubert, LAWSA (1977) Vol. 2, 
para. 547. 

146) C. F. Forsyth, Private International Law, p. 314, 315 / Kahn, in: Corbett, Hahlo, Hofmeyr, 
Kahn, The Law of Succession ... , p. 634 seqq. 

147) See also, C F. Forsyth, Private International Law, p. 314, 315 seq. I Kahn, in: Corbett, Hahlo, 
Hofmeyr, Kahn, The Law of Succession ... , p. 634 seqq. 

148) As soon as the South-African private international law refers an issue to a foreign law (e.g. 
the German law), further problems can occur. Under German private international law the ap­
plicable Law of Succession on international deceased estates is determined by Art. 25 (1) 
EGBGB (Einfiihrungsgesetz zum Btirgerlichen Gesetzbuch - Introductory Law to the German 
Civil Law Codification) which states 'The succession on death is govemed by the lex patria 
(national Jaw), of the country whose citizenship the deceased held at the time of his death. , 
Consequently German private international law applies the lex patriae (national law, Heimat­
recht) of the deceased to establish the governing choice-of-law rules in succession on death 
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For this reason the parallel application of the lex ultimi domicilii on movables and the ap­
plication of the lex situs for immovables is controversial and has been the subject of criti­
cism by two of the most authoritative authors dealing with South-African international pri­
vate law.149) 

But although the attitude evinced by South-African private international law towards [inter­
national) deceased estates has been critizised, the above division shown prevails and the 
distribution of the movable estate of a deceased is dominated by his domicile, whereas the 
distribution of his immovables is dominated by the lex situs thereof_lSO) 

II.2.4.3.a. Intestate succession 
As a result of the aforementioned facts, today's South-African private international law on 
intestate succession follows the general rule that the lex ultimi domicilii governs the dis­
tribution on intestacy of a deceased' s movables, while his immovables are distributed in 

d . h h . . 1 .. 151) accor ance wit t etr respective ex s1t1. 

II.2.4.3.b. Testate succession 
Compared to the problems that can be connected to intestate succession under South-Afri­
can private international law, the problems introduced to the area of South-African private 
international law are even more complex when a foreign succession law is invBlved in the 
testate distribution of property and assets from a deceased estate to an heir.

152 

One prerequisite for the distribution of an international deceased estate is the existence of 
a valid will. The [statutory] rules dealing with the determination of whether a valid will 
exists or not constitute a major part of South-African private international law on testate 

. 153) 
succession. 

(Art. 25 [l] EGBGB). For details see, Kegel, Internationales Privatrecht, p. 645 et seqq. 
This could lead to problems if for example a South-African citizen (C) were to leave 
South-Africa permanently to settle down and aquire a domicile in Germany. If C dies leaving 
movables and immovables in South-Africa and immovables in Germany, applying the rules of 
South-African private international law would lead to the conclusion that for the movables 
(according to the unitaiy principle and the lex 1dtimi domicilil) and for the German immova­

. bles (following the scission principle and the Jex situs) German Law would apply, while for 
the South-African immovables (Jex situs) South-African law would apply. On turning to the 
German private international law it would be discovered that the succession into movables 
and immovables is governed by the lex patriae, which would lead this case back to the 
South-African Law, because C held the South-African citizenship at the time of his death. 
This is not the place to solve the new problems that arise from the circular reference of the 
South-African Law to the German Law and from the German Law back to the South-African. 
However, it may be stated that this problem is known to the private international law as the 
problem of renvoi and other works deal with this problem in extenso. See, C. F. Forsyth, Pri­
vate International Law, p. 69 et seqq. I Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of 
Succession ... , p. 624 seqq. I W. A Joubert, LA WSA (1977) Vol. 2, para 520 / J. H C. Morris, 
Dicey and Morris on the Conflict of Laws, p. 64 seqq. I For the German Law see, Art. 3, 4, 
5 EGBGB and Kegel, Internationales Privatrecht, p. 645 et seqq. 

149) See, Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession. .. , p. 634 seq. I C. F. 
Forsyth, Private International Law, p. 314. 

150) Cf., W. A Joubert, LA WSA (1977) Vol. 2, para 547 / Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, 
The Law of Succession ... , p. 634 seq. I C. F. Forsyth, Private International Law, p. 314, 315. 

151) For detailed information on the intestate succession see, W. A. Joubert, LAWSA (1977) Vol. 2, 
para. 548 _ { Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 636 et seq. 
I C. F. Forsyth, Private International Law, p. 315, 316. · 

152) The problems of testate succession and its relation to private international are dealt with in 
extenso in the works of C. F. Forsyth, Private International Law, p. 316 et seqq. I Kahn, in: 
Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 637 seqq. I W. A Joubert, LAW­
SA (1977) Vol. 2, para 549 / L Isaacs/ M. Horwitz, The South African Law of Testate Suc­
cession, p. 19, 20 . 

153) See, C. F. Forsyth, Private International Law, p. 316 seqq. 

62 



The legislator has provided sec. 3bis (1) to 3bis (5) of the Wills Act 7 of 1953 to create 

statutory regulations to test the formal validity of a will.
154

) Parallel to the just mentioned 

statutory provisions, the validity of an international [foreign] will under South-African pri­
vate international law can be distinguished furthermore by common law rules, established 
by the South-African courts to test the validity of an international [foreign] wni.

155
) 

But the problems connected with the question whether and how a foreign will applies under 
the rules of South-African private international law on testate succession are not only limi­
ted to the test whether a [foreign] will is valid or not. 

The South-African private international law on testate succession also deals with further 

questions and tests in order to establish the c~acity of a [foreign] testator to make a [fo­
reign] will 

156
), to interpret a [foreign] will 

15 
, to revoke a [foreign] will 

158
) or to deal 

with other problems, that can be connected to the recognition of a [foreign] will under 

S h Af . . . . l l 159) out - ncan private mtemationa aw. 

A detailed summary of all the problems that can be connected with testate succession un­

der South-African private international law would once more be beyond the scope of this 
work. 
A detailed discussion of these problems can be found in the works mentioned in the foot­
notes. 

II.2.4.4. Summary 

On summing up the international dimension of the South-African Law of Succession (the 

private international law relation of the South-African succession law to foreign laws of 

succession) it can be stated that a conflict of [succession] laws cannot only influence the 
distribution of property and assets from a deceased to an heir, but is also capable of influ­
encing the related legal matters of the administration of [international] deceased estates 
and the amount of estate duty levied thereon. 

Because the above mentioned aspects provide only a rudimentary introduction to the com­

plex problems of the South-African private international law on succession, it has to be 

emphasized once more that it is necessary to take the difficulties of a conflict of succes­
sion laws into account when an estate is planned or if a deceased estate reveals a relation 

to more than one system of law. 
As in the process of administering international deceased estates, the difficulties of a con­
flict of succession laws will differ from case to case and it is therefore once again advisa­
ble to monitor and approach the problems that may be introduced by the conflict between 
South-African and foreign succession laws at an early planning or administration stage. 

154) Cf, l Isaacs / M HOiWitz, The South African Law of Testate Succession, p. 19, 20 / Kahn, 
in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 641, 643 seqq. I W. A Jou­
bert, LAWSA (1977) Vol. 2, para. 549 / C. F. Forsyth, Private International Law, p. 318 et 
seqq. 

155) Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Succession ... , p. 641 et seq. I C. F. F~ 
syth, Private International Law, p. 317, 318. 

156) For details see the works of, Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The Law of Successi­
on ... , p. 637 seqq. I W. A Joubert, LA WSA (1977) Vol. 2, para 549 / C. F. Forsyth. Private 
International Law, p. 321 et seqq. 

157) In detail, C. F. Forsyth, Private International Law, p. 325 et seq. I Kahn, in: Corbett, Hahlo, 
Hofmeyr, Kahn, The Law of Succession ... , p. 648 seqq. I W. A Joubert, LAWSA (1977) Vol. 2, 
para. 549. 

158) C. F. Forsyth. Private International Law, p. 327 et seq. I Kahn, in: Corbett, Hahlo, Hofmeyr, 
Kahn, The Law of Succession ... , p. 657 seqq. 

159) C. F. Forsyth, Private International Law, p. 323, 324, 326 et seq. 
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II.3. Summary 

Whereas the German Inheritance Tax Law (ErbStG) does not define the preconditions for, 
the elements of "and the basis for the inheritance tax liability of the inheritance taxpayer 
separately, but is in fact governed and decisively influenced by the regulations of the Ger-

. ·1 1 160) h 1· . f bl . ·1 . . 1 h 1 . d man c1v1 aw, t e app 1cat1on o a com para e or s1m1 ar prmctp e to t e re attons an 
interactions between the regulations of the Estate Duty Act 45 of 1955 and the South-Afri­
can law codifications dealing with the administration of estates, the South-African succes­
sion law and the Estate Duty Act 45 of 1955 is unknown. 
Compared to the regulations embodied in the German ErbStG the EDA has an own termin­

ology and defines the regulations and the basis for an estate duty liability, which is levied 
on a deceased estate, separately and autonomously from the regulations of the Administra­
tion of Estates Act 66 of 1965, the Law of Succession and other laws or acts. 

But nevertheless it has to be acknowledged that the levying of an estate duty under the 
EDA is not an isolated process. Estate duty is always levied where a deceased estate is 
administered and distributed according to the rules of the Administration of Estates Act 66 

of 1965 and the South-African Law of Succession. 

The levying of estate duty builds a part of the administration process of a deceased estate 
and this process can be influenced by the Law of Succession; and it is important to menti­
on in this context that the South-African Law of Succession not only provides for the dis­
tribution of the residue of a deceased estate, but can also influence the administration pro­
cess and the estate duty liability via the creation of limited interests or trusts mortis cau­
sa and other trusts (created according to the rules of the Law of Trusts). 

Consequently it can be stated that although the EDA has a separate terminology and defi­
nes the regulations and the basis for an estate duty liability separately and autonomously 
from other acts, the regulations and limits of the Law of Succession, the Administration of 
Estates Act and other laws (e.g. the Law of Trusts) relate to and interact with the EDA 
and have to be monitored and consulted if an estate plan is drawn up or if a deceased 
estate is administered, or an estate duty liability has to be assessed. 

The interaction of the EDA and the Law of Succession, the Administration of Estates Act 
and other laws (e.g. the Law of Trusts) can be additionally influenced by the problems of 
the administration of international estates and and their final distribution according to the 
private international law rules of succession described briefly above. 

Although the above-mentioned international aspects were not described and examined in 
detail, the brief intoduction given to the problems connected with international deceased 
estates may suffice as a warning that. the difficulties of these international aspects have to 
be monitored before an international deceased estate can be administered, estate duties 
paid and the residue distributed; for some aspects of estate duty on deceased estates in 
the Republic of South-Africa - with special reference to the problems and effects of double 
taxation occcurring in relation to foreign death taxes (here the German ErbStG) - are also 

160) Principle of the governing authority [or the dominantion of] of the German civil law [especi­
ally the Law of Succession and the Law of Donations] over the German Inheritance Tax 
Law. Vide supra, part B. 11.1. p. 44 of this work. 
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partly related to and interact with the international aspects of South-African administration 
of international deceased estates, South-African private international (succession) law and 
the international aspects of other branches of the South-African Law. 

Ill The Estate Duty Act 45 of 1955 and aspects of estate duty in 
relation to international deceased estates in the Republic 
of South-Africa 

Having touched upon the relation and interaction between the administration of deceased 
estates, the South-African Law of Succession, their international aspects and the Estate 
Duty Act 45 of 1955, it is necessary to examine certain aspects of South-African estate 
duty which is imposed and levied on international deceased estates. 

Most of the questions and problems that arise from the levying of estate duty on interna­
tional deceased estates by the Republic occur as soon as a foreign element is introduced 
to the process of estate duty taxation. 

The introduction of a foreign element to the imposition of South-African estate duty taxa­
tion is rooted chiefly in and can be traced back to two main 'initiating situations' . 
The first 'situation' which introduces a 'foreign element' to the South-African estate duty 
assessment is the possibility that .a South-African or a foreign (e.g. German) citizen dies 
as an 'ordinarily resident' of the Republic either in South-Africa or abroad ( e.g. Germany), 
and leaves an estate consisting of property and assets situated not only in the Republic but 
also in a foreign country (here the Federal Republic of Germany). 
The second 'scenario' can be described as a situation where a foreign (e.g. a German) or 
a South-African citizen dies either in South-Africa or abroad (in Germany), not being an 
'ordinarily resident' of the Republic and leaves a deceased estate consisting of property 
and assets which are not only situated abroad (in Germany) but also within the Republic. 

It would be beyond the scope of this work to expound the whole subject of estate duty in 
terms of the Estate Duty Act 45 of 1955. There are other expert works dealing fully with 

. 161) 
this matter. 
The aim of the following is therefore limited to a general discussion of certain aspects ap­
plicable to the levying of estate duty on international deceased estates in particular those 
arising out of the two 'initiating factors' described above. In addition South-African Inter­
national [Death] Tax Law, especially the unilateral relief regulations £rovided by the EDA 
under sec. 3 (2) (c)-(h) and sec. 16 (c) of the Act, will be examined.

1 2
) 

161) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , especially chap. 27, 28, 29, 
30, 31 I G. A. Urquhart/ D. M Davis, Estate Planning, especially chap. 3 I W. Ab.tie, Estates 
- Planning and Administration, p. 289 / P. A. Olivier / G. P. J. van den Berg, Praktiese Bo­
edelbeplanning, Hoofstuk 3 I T. Honore and E. Cameron, Honore 's South African Law of 
Trusts, p. 390 to 408 / P. A Olivier, Trust Law and Practice, p. 210 seqq. I J. H Jordaan, 
Estate & Financial Planning / K Huxham / P. Hsupt, Notes on South African ... , chap. 27, 28, 
29 I And 'die, on some aspects outdated, works of, A S. SD.Jee / M Stein, Estate Duty, Prin­
ciples and Planning / J. N. Swart; The Planning and Administration of Estates, chap. 10 to 16 
I L. A Kemick, Administration of Deceased Estates, chap. 10 / P. A. Olivier, Boedelbeplan­
ning / A P. J. Bouwer, Die Beredderingsproses van ... , Hoofstuk 16 / D. Shrand, The Admini­
stration of Deceased Estates ... , chap. XIII and XIV / do., The Making of a Wtll, Including 
Tax Planning / H B. Joffe, Administration of Estates. 

162) But see also sec. 4 (e) and (f) of the EDA. 
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III. 1 General 

In South-Africa estate duty is levied by the Commissioner of Inland Revenue in terms of 
the Estate Duty Act 45 of 1955, as amended. The Estate Duty Act 45 of 1955 came into . 
operation on April 1st 1955 and during the time of its existence it underwent a number of 
changes, the most important during 1988, as a direct result of the 1987 Margo Commissions 
report on the tax structure of the Republic.163) 

111.1.1. The scope of the Estate Duty Act 

111.1.1.1. The wide scope of the Estate Duty Act and international deceased estates 

According to sec. 3 (1) of the EDA
164

) estate duty is presently levied on 'all property' 
and on 'all property deemed to be property' of the 'estate' of 'any person' at the time 

of his death, the essential concept (or basis) for the assessment of estate duty liability un­
der the EDA being the term 'property' as envisaged in sec. 3 of the Act. 
For purposes of the levy of estate duty on international deceased estates, it is important to 
notice that the wording of this provision indicates no domiciliary, residential or geogra~hi­
cal limitation in respect of the property and persons falling within the net of the Act.

16 
) 

111.1.1.2. Limitation of the wide scope of the Estate Duty Act by 
the definition of 'property' 

The wide and seemingly unlimited scope introduced by the all-embracing provision of sec. 
3 (1) is curtailed by the requirement that a[n] [deceased] estatj, in order to be taxable, 
must consist of 'property' as defined in sec. 3 (2) of the Act.

166 

Sec. 3 (2) of the Act narrows the scope of the EDA by defining and limiting the term 
'property' to certain items of property and assets of a deceased estate. 

By this means the Act excludes certain categories of property and assets of a deceased 
estate from 'property' and it is sigl}ifiyant, that the possible exclusion of certain catego­
ries of property and assets is chiefly

167 
related to the question whether a deceased person 

was 'ordinarily resident' or 'not ordinarily resident' in the Republic of South-Africa at the 
time of his death (sec. 3 [2] [c]-[h]).168) • 
The wide scope of sec. 3 (1) of the Act is further mitigated by provisions which allow the 
deduction in determining the dutiable amount of a[n] [deceased] estate, of the value of 

163) For a basic characterization of the South-African estate duty system and an introduction to 
its the historic background see, part A III.1., p. 12 and part A. IV.3. p. 16 seqq. of this work. 

164) References to certain sections of an Act without further specification of the Act are refe­
rences to the Estate Duty , Act 45 of 1955. 

165) Cf., D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.2 I G. A 
Urquhart I D. M. Davi.s, Estate Planning, chap. 3, para 306 / W. Abn"e, Estates - Planning 
and Administration, p. 292. 

166) See also, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.2, 
27.4, 27.5. 

167) There are also other statutory provisions excluding certain categories from being 'property' 
under the regulations of the EDA, see, D. Meyerowitz, in: Meyerowitz on Administration of 
Estates ... , chap. 27, para. 27.20. 

168) See, W. Abn"e, Estates - Planning and Administration, p. 294 seqq. I G. A Urquhart I D. M. 
Davi.s, Estate Planning, chap. 3, para 325 to 328 / K Huxhsm I P. Haupt, Notes on South 
African ... , chap. 27, para. 27.3.4. / D. Meyerowitz, in: Meyerowitz on Administration of Esta­
tes ... , chap. 27, para. 27.10 seqq. I A S. SOke I M. Stein, Estate Duty, Principles and Plan­
ning, p. 24 seqq. I J. N. Swart, The Planning and Administration of Estates, p. 110 et seq. 
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'property· situate outside the Republic which was aquired by the deceased before he first 

became ordinarily resident in the Republic or aquired 'property' in certain other circum­
stances (sec. 4 [e] and [f]). 169) 

Finally the scope of South-African estate duty may also be influenced by the ability to de­

duct any foreign death duty payable on property situate outside the Re11ublic (e.g. German 
Inheritance Taxes payable on property situate outside the republic) l O) and enter double 
[ death] taxation agreements with other countries or states .

171 

III.1.2. The charge and the basic assessment rules under the Estate Duty Act172) 

Estate duty is levied on the dutiable amount of an estate and the dutiable amount is de­

termined by a series of steps. 

At first the total of the estate is determined by summing up the value of all the 'proper­
ty' and all property which is 'deemed to be property' in terms of sec. 3 of the Act. This 

total amount of property is referred to as the gross value of the estate. 
The gross value of the estate is reduced by all the deductions and exemptions allowed in 
sec. 4 of the EDA, and the remainder is termed the net value of the estate. 

In the next step the net value is reduced by an abatement of currently R 1 million (sec. 4 
A of the Act). 

The balance left after this step is called the dutiable amount, and the estate duty liability 
of an estate is presently calculated by levying a flat rate of 15% on the dutiable amount to 

assess the amount of estate duty payable by the taxpayer. 

From the calculated estate duty liability there may be further deductions if transfer duties 
or foreign duties were paid on property included in the estate, or if successive deaths hap­

pen within a period, or if the Republic entered a double [death] taxation agreement with 
173) 

another country. , 

Ill.2. The elements constituting an international deceased estate 

As mentioned above, estate duty is levied on all 'property' and 'P.ro,serty deemed to be 
property' of the estate of 'any person' at the time of his death.

17 
Consequently the 

169) Cf., G. A Urquhart ID. M Davis, Estate Planning, chap. 3, para. 365 to 367 / D. Meyerowitz, 
in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.1 and 27.3 / A. S. Silke IM 
Stein, Estate Duty, Principles and Planning, p. 149 seq. 

170) Cf, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.1 / A. S. 
Silke I M Stein, Estate Duty, Principles and Planning, p. 162 seq. 

171) For further infonnation on double taxation agreements vide supra, part. A. V.3., p. 28 seqq. of 
this work. See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , especially chap. 
27, para 27.1 and chap. 31 / A S. Silke IM Stein, Estate Duty, Principles and Planning, p. 
27 seq. 

172) For the calculation and the basic assessment ,rules under the Estate Duty Act and the influ­
ence of sec. 3 (2) (c)-(h), sec. 4 (e) and (0 and sec. 16 of the EDA on this calculation see 
the graphic illustration on p. 67a 

173) For an introduction to the basics of estate duty calculation see also, K Hwcham IP. Hallpt, 
Notes on South African ... , chap. 27, para. 27.2. / D. Meyerowitz, in: Meyerowitz on Admini­
stration of Estates ... , chap. 27, para. 27.1 and 27.3 / W. Abrie, Estates - Planning and Admini­
stration, p. 292 seqq. I G. A Urquhart I D. M Davis, Estate Planning, chap. 3, para. 309. 

174) See, sec. 3 (1) EDA and / K Huxham I P. Haupt, Notes on South African ... , chap. 27, para 
27.3.1. / D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.4 / 
G. A Urquhart ID. M Davis, Estate Planning, chap. 3, para 312 / A. S. Silke IM Stein, 
Estate Duty, Principles and Planning, p. 21. 
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The calculation of the dutiable amount on which South-African 
estate duty is levied - with special reference to the regulations 
embodied in sec. 3 (2) (c)-(h), sec. 4 (e)-(f) and sec. 16 (c) of 

the Estate Duty Act 45 of 1955 

Literary sources: D. Meyerowitz, in: Meyerowitz on Administration of Estates, chap. 27, para. 
27.1 / W. Abrie, Estates - Planning and Administration, p. 292 / J. N. Swart; 
The Planning and Administration of Estates, p. 103 I G. A. Urquhart I 
D. M Davis, Estate Planning, chap. 3, para. 309, fig. 3.1. 

Value of all property as defined 
in sec. 3 (2) (a) and (b) EDA 

Value of all property deemed to be 
property as defined in sec. 3 (3) of 
the EDA 

I 

Gross value of the deceased estate 
I 

Deduction of all the amounts and values as 
allowed in terms of sec. 4 of the EDA 

Net value of the deceased estate 

I 

Deduction of the abatement (rebate) of R 1 million 
in terms of sec. 4 A of the EDA 

Dutiable amount 

Application of the rate of estate duty 
(presently estate duty is levied at a flat rate of 15% 
of the dutiable amount of the deceased estate) 

Calculated estate duty liability 

67a 



EDA distinguishes two components, namely 'property' and 'property which is deemed to 
be property' . 

It is therefore important to consider what is meant by 'property' of an [international] 

estate and what is meant by 'property deemed to be property' in the context of an inter­
national deceased estate. 

It has already been pointed out that an international element can be introduced to estate 
duty taxation in two ways, viz. where a South-African or a foreign (e.g. German) citizen 
dies as an 'ordinarily resident' of the Republic and leaves an estate which consists of pro­

perty and assets which are not only situated in South-Africa, but also in a foreign country 

(e.g. in the Federal Republic of Germany); or where a foreign (e.g. German) or a South­

African citizen dies 'not' being an 'ordinarily resident' of the Republic and leaves a de­

ceased estate consisting of property and a~sets which are not only situated abroad (viz., in 
Germany), but also within the Republic.

175 

The following research into the meaning of 'property' in the context of a[n] [international] 
deceased estate and of the meaning of 'property deemed to be property' in relation to 

a[n] [international] deceased estate will therefore be twofold - in accordance with the afo­

rementioned distinction between international deceased estates of 'ordinarily resident ' per­
sons and 'non-resident' persons in the Republic. 

111.2.1. The 'property' in an international deceased estate 

111.2.1.1. The 'property' in an international deceased estate where the deceased 
was 'ordinarily resident' in South-Africa 

The special exclusion of certain categories of foreign 'property' from [international] esta­
tes, as laid down in sec. 3 (2) (c)-(h), is only applicable in the case of 'non-residents' of 

the Republic of South-Africa, and if sec. 3 (2) (c)-(h) is read together with the compre­

hensive manner in which the term 'property' is defined by sec. 3 (1) and sec. 3 (2) (a)-(b) 

of the Act, it can be concluded that the estate of an 'ordinarily resident' of the Republic 
is generally liable to pay estate duty on the South-African, as well ~s on the world wide, 
property and assets included in his estate at the time of his death.

176 
. 

Keeping this conclusion in mind the provisions of sec. 3 (1) and 3 (2) (a)-(b) of the EDA 
have to be read or interpreted in the way that the international estate of an 'ordinarily re­
sident' of the Republic is determined by summing up the value of all his South-African and 
world wide (foreign) rights in or to property, movable or immovable, corporeal or in~orpo­
real, in order to embody them in the taxable international 'property' of his estate.

177 

This way of interpreting the provisions of sec. 3 (1) and sec. 3 (2) (a)-(b) will be referred 
to as the 'international interpretation'. of these provisions; and the 'international interpre­
tation' of sec. 3 (1) and sec. 3 (2) (a)-(b) provides furthermore that the international esta-

175) Vide supra, part B. Ill., p. 65 of this work. 
176) See, sec. 3 (1) and sec. 3 (29 (a)-(b) of the EDA and cf, A S. Silke / M Stein, Estate Duty, 

Principles and Planning, p. 2 / D. Meyerowitz, in: Meyerowitz on Administration of Estates,_, 
chap. 27, para 27.2 / G. A Urquhart/ D. M Davis, Estate Planning, chap. 3, para 306. 

177) Cf., A S. Silke / M Stein, Estate Duty, Principles and Planning, p. 2 / D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 27, para 27.2 / G. A Urquhart/ D. M Da­
vis, Estate Planning, chap. 3, para 306. 
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te of a deceased person who is 'ordinarily resident' in South-Africa at the time of his de­
ath, specifically includes any fiduciary, usufructuary or other like interest in South-African 
and foreign property (including a right to an annuity charged upon Swth-African. and fo­
reign property) held by the deceased immediately prior to his death 

178 
and any right to a 

South-African or foreign annuity (other than a right to an annuity charged upon any 
South-African and foreign property) enjoyed by the deceased immediately prior to his death 

. 179) 
which accrued to some other person on the death of the deceased. 

III.2.1.1.a. The South-African 'property' in an international deceased estate where 
the deceased was 'ordinarily resident' in South-Africa 

On the one hand the international interpretation of sec. 3 (1) and 3 (2) (a)-(b) provides no­
thing new; and as far as South-African 'property' is included in the international estate of 
a deceased who was 'ordinarily resident' in the Republic at the time of his death, this 

'property' and its affi~cts are governed by the rules dealing with the problems of [South-
Af . ] , , UruJ ncan property . 

III.2.1.1.b. The foreign 'property' in an international deceased estate where 
the deceased was 'ordinarily resident' in South-Africa 

On the other hand, it can be observed that the 'international interpretation' of sec. 3 (1) 

and sec. 3 (2) (a)-(b) introduces a new aspect to the interpretation of the term 'property' 

for it also includes any 'foreign property' in the international estate of a deceased if such 
'property' was owned by a deceased who was 'ordinarily resident' in the Republic at the 
time of his death. 

A detailed definition of the categories of 'any foreign property' falling within the limits of 
an international deceased estate of an 'ordinarily resident' of the Republic is to be found 
neither in the provisions of the EDA nor in the leading works dealing with the problems 
connected with the levying of estate duty on international deceased estates. 

But although the items of 'foreign property' that fall within the scope of an international 
deceased estate are not defined expressis verbis by the Act or by South-African authors, it 
is often stated th~t 'all foreign property is included in the property Qf an international de-

d '
181

' d h h ' ld ·ct d , 
182

' . h ' cease estate an t at t e wor wt e property an assets constitute t e pro-
perty' of the international deceased estate of an 'ordinary resident' of the Republic at the 
time of his death. 

178) Cf., sec. 3 (2) (a) of the EDA. 
179) Cf., sec. 3 (2) (b) of the EDA 
180) For further questions concerning South-African 'property' see the expert works dealing in ex­

tenso with the problems connected to South-African movable or immovable, corporeal or in­
corporeal property, annuities, fiduciary interests, usufructuary interests, other like interests and 
further aspects. 
Especially, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.5 
seqq. I d A. Urquhart I D. M Davis, Estate Planning, chap. 3, para. 312 to 324 / K Huxham 
I P. Haupt, Notes on South African ... , chap. 27, para 27.3 / A S. SD.ke I M Stein, Estate 
Duty, Principles and Planning, p. 21 seqq I W. Abn'e, Estates - Planning and Administration, 
p. 293 seqq. I J. N. Swart, The Planning and Administration of Estates, chap. 11. 

181) Cf, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.2 / G. A 
Urq_uhart I D. M. Davis, Estate Planning, chap. 3, para. 306. 

182) A S. SD.ke I M. Stein, Estate Duty, Principles and Planning, p. 2 
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Consequently it can be concluded that the term 'foreign property', as it is used in South­
African tax terminology for estate duty purposes, is the result of reading and understanding 
sec. 3 (1) and sec. 3 (2) (a)-(b) of the EDA in a 'wide' and 'comprehensive' sense and 
that the term 'foreign property' is deduced froQ sec. 3 (1) and sec. 3 (2) (a)-(b) by an in­
ternational interpretation of these provisions.183 · 

aa. The 'wide and comprehensive international interpretation' of the term 'foreign 
property' according to sec. 3 (1) and sec. 3 (2) (a)-(b) EDA 

Due to the 'wide' and 'comprehensive' understanding and the international interpretation 
and deduction of the term 'any foreign property' from sec. 3 (1) and 3 (2) (a)-(b) of the 
EDA, the categories of 'foreign property' which are included in a South-African deceased 
estate with an international element can generally be characterized as the sum of the va­
lue of all the deceased' s rights in or to foreign property, movable or immovable, corporeal 
or incorporeal (ct:, sec. 3 [1] and sec. 3 [2]). 

In this context 'foreign property' also includes any foreign fiduciary, usufructuary or other 
like interest in foreign property (including a right to a foreign annuity charged upon foreign 
property) held by the deceased immediately prior to his death (cf., sec. 3 [2] [a]); 
and especially any right to a foreign annuity (other than a right to an annuity charged upon 
any foreign property) enjoyed by the deceased immediately prior to his death which accru­
ed to some other person on the death of the deceased (cf., sec. 3 [2] [b]). 

bb. An additional possibility of specifying the 'wide and comprehensive international 
interpretation' of sec. 3 (1) and sec. 3 (2) (a)-(b) by reading sec. 3 (2) (c)-(h) 
of the EDA a contrario, e con.trario, ex con.trariis 

The aforementioned comprehensive interpretation of sec. 3 (1) and sec. 3 (2) (a)-(b) shows 
the wide scope of 'foreign property' which can be included in the international deceased 
estate of an 'ordinary resident' of the Republic. 

Because the 'international interpretation' of sec. 3 (l) and sec. 3 (2) (a)-(b) defines the 
term 'any foreign property' very widely but not in detail, it may be necessary to find an 
additional possibility to define and specify some of the items that 'undoubtedly' fall within 
the wide scope of the term 'foreign property, . 
In order to specify, to test or to give special examples and hints to some of the aspects 
that 'clearly' fall within the categories of the above mentioned 'international interpretati­
on' of sec. 3 (1) and sec. 3 (2) (a)-(b), it might be of use to read the provisions that were 
provided QY the South-African tax legislator in sec. 3 (2) (c)-(h) of the EDA a 

. l!f4) 
contrano. 

In sec. 3 (2) (c)-(h) of the EDA certain categories of 'foreign property' are expressly ex­
cluded from being 'property' in the taxable 'international deceased estate ' of a person 
who is 'not ordinarily resident' in South-Africa at the time of his death. 
If the wording of this provision is read in its opposite sense (argumentum a contrario, e 
contrario, ex contrariis) and the words 'does not include' and 'not ordinarily resident' are 

183) Cf., A S. SD.kc I M Stein, Estate Duty, Principles and Planning, p. 2 / D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 27, para 27.2 / G. A Urquhart/ D. M Da­
vis, Estate Planning, chap. 3, para 306. 

184) For the possibility to interpret a statute a contrario see, G E. Devenish, Interpretation of 
Statutes, p. 129 and p. 265, 266 / L. C. Steyn, Die Uitleg van Wette, p. 49 seqq. 
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· substituted by the words 'includes' and 'ordinarily resident', sec. 3 (2) (c)-(h) of the EDA 

argumentum a contrario provides a clear 'hint' and specific examples of what is meant by 
the wide and comprehensive international interpretation of sec. 3 (1) and 3 (2) (a)-(b); and 

the categories of foreign property that have to be included in the 'international deceased 
estate' of an 'ordinarily resident' of the Republic can therefore be specified if sec. 3 (1) 

and sec. 3 (2) (a)-(b) is read together with sec. 3 (2) (c)-(h) a contrario. 

Sec. 3 (2) (a)-(b) can be read together with 3 (2) (c)-(h) a contrario as follows: 
3 (2) "Property' means any right in or to foreign property, movable or 

immovable, corporeal and incorporeal, and includes -

(a) any fiduciary, usufructuary or other like interest in foreign property 

(including a right to an annuity charged upon foreign property) held 
by the deceased immediately prior to his death 

(b) any right to a foreign annuity (other than a right to an annuity char­
ged upon any foreign property) enjoyed by the deceased immediately 

prior to his death which accrued to some other person on the date of 
his death 

but does include, 

(c) in the case of a deceased who was ordinarily resident in the Republic 

at the time of his death, any right in immovable property situate 
outside the Republic; 

(d) any right in movable property physically situate outside the Republic 
if the decesased was ordinarily resident in the Republic at the time 
of his death; 

(e) any [foreign] debt not recoverable %5 or by right of action not enforce­
able in the Courts of the Republic 

1 
) if the deceased was ordinan1y 

resident in the Republic at the date of his death; 

(f) any [foreign] goodwill, licence, patent, design, trade mark, copyright 
or other similar right not registered or enforceable in the Republic or 

185) If sec. 3 (2) (e) of the EDA is read argumentum a contrario the result of the a cont.rario in­
terpretation might contradict with the decision held in CIR v. Isaacs 1960 (1) SA 126 (AD) 
and Estate Brownstein v. CIR 1957 (3) SA 512 (AD). However, the Court in these cases was 
dealing with provisions under the Death Duties Act 29 of 1922 and came to the conclusion 
that it is necessary that a debt must be recoverable or by right of action enforceable in the 
Courts of South-Africa (in terms of sec. 3 [2] [f] of the Death Duties Act 29 of 1922), to be 
included in the 'property' of a deceased estate see, Estate Brownstein v. CIR 1957 (3) SA 
512 (AD), The Taxpayer 6 (1957), p. 175 seqq. I CIR v. Isaacs 1960 (1) SA 126 (AD), The 
Taxpayer 8 (1959), p. 238 seqq. The reasononing of the Courts in these decisions is still ap-

. plicable for the property of a 'non-resident' of the Republic which is falling within the li­
mits of sec. 3 (2) (e) of the EDA, see D. Meyerowitz, in: Meyerowitz on Administration of 
Estates ... , chap. 27, para. 27.13. It would be beyond the scope of this work to discuss the just 
mentioned aspects in detail and the 'writers, intention at this point is merely to draw the 
readers attention to what might be a new aspect or view regarding the interpretation of sec. 
3 (2) (e). 
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not attaching to any trade, business or profession in the Republic if the 

deceased was ordinarily resident in the Republic at the time of his death; 

(g) in the case of a deceased who was ordinarily resident in the Republic 
at the time of his death -

(i) any stocks or shares held by him in a body corporate which 
is not a company; and 

(ii) any stocks or shares held by him in a company, provided 

any transfer whereby any change of ownership in such stocks 

or shares is recorded is not required to be registered in the 
Republic; 

(h) any rights to any income produced by or proceeds derived from any 

[foreign] property referred to in paragraph (e), (f) or (g). 

cc. Summary - the 'foreign property' that falls within the scope of an international 
deceased estate where the deceased was 'ordinarily resident' in South-Africa 

On summing up the 'foreign property' which falls within the 'wide and comprehensive in­

ternational interpretation' of sec. 3 (1) and sec. 3 (2) (a)-(b) and its possible specification 

by reading sec. 3 (2) (c)-(h) a contrario, it can be stated that a South-African international 

deceased estate - apart from its South-African 'property' - also embodies a wide range of 

'foreign property', either movable or immovable, corporeal or incorporeal in the 'property' 

of an international deceased estate, if such rights were owned by a deceased who was 'or­

dinarily resident' in the Republic at the time of his death. 

This means, that the sum of the taxable 'international property' of a deceased who was 
'ordinarily resident' in South-Africa at the time of his death and also owned 'property' in 

the Federal Republic of Germany, can comprise categories such as fixed property, motor 

vehicles, furniture and household· effects, shares, fixed deposits and other cash investments, 

works of art, jewellery and other items that were owned by the deceased and are situated 

in Germany, as a part of his taxable 'international property'; and that there is probably no 

tangible German [foreign] asset which is excluded by the 'international definition' of 'pro­
perty' as laid down in sec. 3 (1) and sec. 3 (2) (a)-(b) of the EDA [and sec. 3 (2) (c)-(h) 

a contrario]. 

In addition to that, the 'wide and comprehensive' understanding of the 'international in­
terpretation' of sec. 3 (1) and 3 (2) (a)-(b) leads to the further conclusion that the Act's 
reference to any right also means that German [foreign] rights such as an option to aquire 

land or shares have to be included in the international definition of 'property', provided 

that such rights do not lapse at the date of death of the deceased. 
The international interpretation of sec. 3 (1) and sec. 3 (2) (a)-(b) also includes German 

[foreign] incorporeal things such as goodwill, copyrights, patents, designs, trademarks, etc. 
Finally, the 'wide' scope of the 'international interpretation' of sec. 3 (1) and sec. 3 (2) 

(a)-(b) also comprises any German [foreign] fiduciary, usufructuary or other like interests 
in German [foreign] property (including a right to an annuity charged upon German [fo­
reign] property) held by the deceased immediately prior to his death and any German [fo­
reign] right to a German [foreign] annuity (other than a right to an annuity charged upon 

any German [foreign] property) enjoyed by the deceased immediately prior to his death 

which accrued to some other person on the death of the deceased. 
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dd. Difficulties that can occur if 'foreign property' is included in the deceased estate 
· of an 'ordinary resident' 

Although the South-African EDA has a separate terminology and defines the preconditions 
of and basis for "estate duty liability separately and autonomously from the regulations of 
the Administration of Estates Act 66 of 1965

8 
~he Law of Succession and other laws, the 

EDA also interacts with other laws and acts. 1 6 

The categories of 'property' which are embodied in sec. 3 (2) (a) of the EDA illustrate 
this statement, and it can be observed that sec. 3 (2) (a) of the Act interacts with the 
South-African private law (the Law of Succession or the Law of Property) and refers to 
any fiduciary, usufructuary or other like interest that was created according to the rules of 
the Law of Succession or the Law of Property and held by the deceased immediately prior 
to his death.187) 

As mentioned before, in the cases ff 'international deceased estates' sec. 3 (2) (a) of the 
Act includes 'foreign property', 

188 
viz., fiduciary, usufructuary and other like interest, in 

the 'property' held by the deceased immediately prior to his death. 

CL The problem 
When using the terms 'fiduciary, usufructuary and other like interests' [in sec. 3 (2) (a)] 
the South-African EDA generally refers to the use of these terms as they are introduced 
by the South-African Law of Property or the South-African Law of Succession. 
But as soon as certain categories of 'foreign property' have to be included in the interna­
tional deceased estate of an 'ordinary resident' of the Republic, it can be observed that 
this 'foreign property' (e.g. foreign fiduciary, usufructuary or other like foreign interests) 
follows neither the rules of the South-African legal system [e.g. the South-African Law of 

Property or the South-African Law of Succession] nor is it expressly covered by the terms 

of the EDA. 

'Foreign property' and 'foreign rights in or to foreign property' are rooted in foreign legal 
systems which often differ from the South-African legal system not only in their terminolo­
gy but often also in their general systematic and dogmatic attitude. 
For this reason problems may be encountered in applying the EDA as soon as categories of 
'foreign property' in the international deceased estate of an 'ordinary resident' of the Re­
public (e.g. his 'foreign fiduciary interests', his 'foreign usufructuary interests' and his 
other 'like interests') have to be established for and subsumed under the terminology of 
the South-African Estate Duty Act. 

It may therefore be questioned how the South-African estate duty system can establish 
whether 'foreign property' or 'a foreign right in or to foreign property' can be included in 
the property of an international deceased estate under the relevant provisions of sec. 3 (1) 

and sec. 3 (2) (a)-(b) of the EDA for estate duty purposes, if it does not expressly provide 
for such an inclusion. 

186) Vide supra, part B. Il.2. p., 45 and B. Il.3., p. 64 seq. of this work. 
187) See, part. B. Il.2.3.2., p. 51 seqq. of this work and sec. 3 (2) (a) of the EDA. 
188) Vide, part B. IIl.2.1.1., p. 68, 69 and III.2.1.1.b., p. 69 seqq. of this work. 
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f5. A possible solution to the problem 

The solution of a problem like this is normally associated with the conflict of ·1aws or pri-
. · 1 1 lS9) d f" . b vate mternat1ona aw; an at trst 1t could e assumed that it might be possible to ap-

ply the rules of private international law mutatis mutandis in order to find a solution to the 
above mentioned problem. 

But it has to be taken into account that the conflict of laws is a branch of national private 
law, and it is therefore doubtful whether the rules of international private law can be ap­
plied to questions concerned with the payment of estate duty on international deceased 

. [" . 1] l 190) estates, viz. mternat1ona tax aw. 

Private international law is primarily concerned with the solution of problems connected to 
the characterization of certain international [private law] cases and the solution of pro­

blems that are connected to the establishment of the appropriate choice-of-law rules in 
these cases which deal with more than one legal [private law] system. One of the main 
aspects of private international law is the solution of the problem of characterization; and 
it can be observed that the conflict of laws characterizes in order to find the territorially 
most appropriate legal system to solve cases of an international conflict of law [private 
law] and to find the rules that have to be applied by the deciding court.

19
1) 

However, the applicable legal system to levy South-African estate duty on 'foreign proper­
ty' which is included in the international deceased estate of an 'ordinarily resident' of the 
Republic is already provided by the 'international interpretation' of sec. 3 (1) and sec. 3 
(2) (a)-(b) [and sec. 3 (2) (c)-(h) a contrario]; and all 'foreign property' or the 'world wi­

de property and assets' of a deceased who died as an 'ordinarily resident' of the Republic 
is included in the 'property' (tax basis) for the estate duty liability which is levied on his 
estate according to the rules of the South-African EDA. 
Consequently there can be no doubt about the scope of application of the EDA in relation 
to 'foreign property' : the EDA is territorially applicable to all 'foreign property' as soon 
as a deceased was 'ordinary resident' in the Republic at the time of his death. 

For this reason it can be stated that the question of how the 'foreign property' of a per­
son is to be established for the South-African estate duty system is generally not depen­
dant on or related to the rules of private international law, but has to be solved in another 
way. 
As soon as a regulation of the EDA interacts with the terminology of another South-Afri­
can law or act (e.g. private law, succession law or property law), the question whether this 
regulation of the EDA can also interact with the terminology of a foreign law or act has 
also to be put. 
If this question can be answered in the affirmative, a further question - namely, whether 
·the terminology of a foreign law dealing with 'foreign property' or 'foreign rights in or to 
foreign property' can be compared to the 'property' as defined in the terminology of the 
South-African estate duty system, has to be put. 

It was mentioned above that the categories of 'property' which are embodied in sec. 3 (2) 

189) For a brief introduction to the basic principles of private international law see, part B. 11.2.4., 
p. 59 seqq. 

190) For the conflict of Laws see also, part B. 11.2.4., p. 59 seqq. and the literacy sources mentio­
ned in that part of the work. 

191) Wde, part B. II.2.4.1., p. 60 of this work and Kahn, in: Corbett, Hahlo, Hofmeyr, Kahn, The 
Law of Succession ... , p. 605 / W. A Joubert, lA WSA (1977) Vol. 2, para 516. 
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(a) of the EDA interact with the South-African Law of Succession [or the South-African 

Law of Property] because they refer to any fiduciary, usufructuary or other like interest 
that was created according to the rules of the Law of Succession [or the Law of Property] 
and held by the deceased immediately prior to his death. The provision of sec. 3 (2) (a) 

can also interact with a foreign law, because the 'international interpretation' of sec. 3 

(2) (a) furthermore embodies 'foreign property' ( viz., 'foreign fiduciary interests', 'foreign 
usufructuary interests ' or 'other like foreign interests ') in the taxable 'property' of an in­
ternational deceased estate. 

Having confirmed that the EDA (e.g. sec. 3 [2] [a]) can also interact with the terminology 

of a foreign law or act, the further question, whether the terminology of a foreign law 

dealing with 'foreign property' or 'foreign rights in or to foreign property' can be compa­

red to the 'property' as defined in the terminology of the South-African estate duty sy­
stem, has to be put. 

The answer to the question whether a 'foreign fiduciary interest' or a 'foreign usufructu­

ary interest' builds a part of the taxable 'foreign property' of an international deceased 
estate cannot just depend on the question whether a foreign private law (e.g. a Law of 
Succession or a Law of Property) provides a terminological or systematic equivalent to the 

South-African fiduciary or usufructuary interest as it is laid down in sec. 3 (2) (a) of the 

EDA. 

If this were the case, the inclusion of 'foreign property' into the categories of the taxable 
property of an international deceased estate under sec. 3 (2) (a) of the EDA would be de­

graded to a mere coincidental or arbitrary taxation of some international estates which 

show up a relation to foreign law systems that are comparable to the South-African system 
and embody the same definitions of fiduciary or usufructuary interests. 

The question how the terminology of a foreign law or act can be applied and established 

under the South-African estate duty system, and what items of 'foreign property' fall wi­

thin the categories of taxable international property ~e.g. under sec. 3 [2] [a] of the EDA) 
can only be solved by analysing and characterizing

1 2
) the items of 'foreign property' or 

'foreign rights in or to foreign property' in relation to the South-African [the EDA 's] 
items of property. As soon as 'foreign property' or 'foreign rights in or to foreign proper­
ty' can be characterized as being comparable or congruent to the South-African [the 
EDA' s] items of property it will be possible to apply the wording of the EDA (e.g. sec. 3 
[2] [a]) analogously to the 'foreign property' which is included in an international dece­
ased estate. 

On using the just described interpretative means in the context of comparing the nature of 
'foreign property' or 'foreign rights in or to foreign property' and on establishing whether 

this property can be characterized as being comparable to the term 'property' as it is 
used in the regulations of the EDA, the items of property that are expressly covered by 
the EDA and their congruity in relation to 'foreign property' or 'foreign rights in or to fo­
reign property' have to be subsumed under a common factor - a tertium comparationis. 
The scope and the significant elements of the tertium comparationis are of importance and 
can only be found by comparing the main aspects of the 'normally' applicable domestic 

law regulations with the foreign law rules that are involved in the process. 

192) In this context the term 'characterizing' is meant untechnically and by no means in the sen­
se this term has got in the terminology of private international law. 
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Important factors on assessing a tertium comparationis can be the wording of regulations, 
the systematic position of certain regulations in a law system, the history of certain regu­
lations dealing with specific 'property', the ratio or telos of the foreign and the domestic 
law regulations or perhaps even a comparison between the economic consequences of the 
foreign and the domestic law provisions. 

·, 
After the congruity of the categories of 'foreign property' or 'foreign rights in or to fo-
reign property' and its South-African 'property counterpart' has been positively confirmed 
the property rules of the EDA can be applied to the property which is governed by foreign 
law. 
The application of the property regulations of the EDA is then achieved by transposing the 
provisions of the EDA from one set of circumstances expressly covered by this statute 
(e.g. [South-African] fiduciary, usufructuary and other like interests are included in the de­
ceased estate for estate duty purposes, as set out in sec. 3 [2] [a] of the EDA) to the 
cognate or congruous 'foreign' set of circumstances not expressly set out in the EDA, in 
order to include them in the scope of the statute

193
) (e.g. [foreign] fiduciary, usufructuary 

and other like [foreign] interests, are also included in the deceased estate for estate duty 
purpose~, as can be seen in the 'international interpretation' of sec. 3 [2] [a] of the 
EDA194J). 

y. A short example 
As mentioned above, if an 'ordinary resident' of the Republic dies, the determination of 
his world wide property forms part of the basis for the assessment of South-African estate 

d 1. b·1· h 195) uty ia 1 1ty t ereon. 

On determinig the basis for South-African estate duty liability the question may arise what 
kind of 'foreign property', e.g. according to sec. 3 (2) (a) of the EDA, is included and 

whether foreign rights to foreign property, like a 'Nie8brauch' (sec. 1030 to 1089 8GB) 
which was owned by a deceased South-African resident in German real estate according to 
German law, falls within the scope of sec. 3 (2) (a) of the South-African EDA. 
Sec. 3 (2) (a) includes any fiduciary, usufructuary and other like interests in South-African 
property in an international deceased estate and the 'international interpretation' of sec. 3 
(2) (a) embodies any fiduciary, usufructuary and other like interests in foreign (here Ger­
man) property in the international estate of a deceased. 
In order to see whether a German 'Nie8brauch' which was owned by a South-African resi­
dent qualifies as 'foreign property' according to the ' international interpretation' of sec. 3 
(1) and 3 (2) (a)-(b) and would therefore have to be included in his taxable international 
estate, it is necessary to examine what has to be understood by the term 'NieBbrauch' . 

The regulations concerning the 'Nie8brauch' can be found in the third book (Drittes Buch) 
of the 8GB, which includes the Law of Property (Sachenrecht). The fifth chapter (ftinfter 
Abschnitt) of the third book has got the heading 'Dienstbarkeiteng (personal servitudes) 
and the second title (zweiter Titel) of the fifth chapter embodies the regulations about the 
'NieBbrauch'. 

193) For an introduction to the preconditions of an analogous interpretion of a statute see, L. C 
Steyn, Die Uitleg van Wette, p. 41 seqq. I G. E. Devenisb, Interpretation of Statutes, p. 76 et 
seqq. I Hahlo / Kahn, The South African Legal System, p. 308. seqq. 

194) Vide, part B. III.2.1.1., p. 68, 69 and 111.2.1.1.b., p. 69 seqq. of this work. 
195) Wde supra, part B. III.2.1.1., p. 68, 69 and III.2.1.1.b., p. 69 seqq. of this work. 
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According to sec. 1030 and sec. 1059 of the BGB the German 'NieBbrauch' 196) is a perso­

nal servitude and can basically be defined as an inalienable (or untransferable) and non-in­
heritable right to reap the fruits of (or use) something (property or rights) belonging to 
another. 

If this definition of 'NieBbrauch' is compared to the definition of the South-African usu­
fruct, given supra, it can at once be seen, that although the German 'NieBbrauch' general­
ly forms a part of the German Law of Property and the South-African usufruct [as a part 
of the South-African Law of Property] is more often utilized as a means of the South-Afri­
can Law of Succession, the basic elements of both the 'NieBbrauch' and the usufruct are 
the same. 

Consequently it can be concluded that a 'NieBbrauch' owned by a deceased South-African 
resident forms a part of the 'foreign property' of his taxable international deceased estate, 
because the 'NieBbrauch' can be treated as a usufruct in foreign property analogous to 
and in accordance with the 'international interpretation' of sec. 3 (2) (a) of the EDA. 

The above example illustrates how sec. 3 (2) (a) of the EDA can be applied analogously to 
comparable 'foreign property', in order to include this property as the basis for an estate 
duty assessment. 
On using the analogous application of sec. 3 (1) and 3 (2) (a)-(b) [and sec. 3 (2) (c)-(h)a 
contrario] of the EDA in all situations involving comparable 'foreign property' of a dece­
ased South-African 'resident', most 'foreign property' which is comparable to the 'pro­
perty' rules of the EDA can be included in the taxable property of· an international dece­
ased estate. Even if 'foreign property' is governed by foreign law rules it can be 'utili­
zed' for estate duty purposes, as long as it is comparable to South-African 'property' as 
defined in sec. 3 (1) and 3 (2) (a)-(b) [and sec. 3 (2) (c)-(h) a contran·o] of the EDA. 

1112.1.1.c. s~ 

The property of an international deceased estate where the deceased was 'ordinarily resi­
dent' in the Republic at the time of his death embodies all his South-African property and 
assets as set out in sec. 3 (1) and 3 (2) (a)-(b) of the EDA. In addition to that the inter­
national estate of a deceased South-African resident is also liable to pay estate duty on 
his 'world wide' or 'foreign property'. To assess the 'foreign property' of an international 
deceased estate the provisions of sec. 3 (1) and 3 (2) (a)-(b) of the Act can be interpreted 
in an international way; and to specify certain items of the 'foreign property' of an inter­
national estate the provisions of sec. 3 (2) (c)-(h) may be read a contrario. 

If 'foreign property' is governed by foreign regulations, the provisions of sec. 3 (1) and 3 
(2) (a)-(b) [and sec. 3 (2) (c)-(h) a contrario] of the Act cannot always be applied directly.· 
In these cases the foreign regulations have to be compared to the provisions that constitu­
te the 'property' (tax basis) for South-African estate duty liability. If the regulations that 
govern certain categories of 'foreign property' under foreign law are comparable to the 
South-African provisions, the 'property' rules of sec. 3 (1) and 3 (2) (a)-(b) [and 3 (2) 
(c)-(h) a contrario] can be applied analogously to the foreign categories of property and it 
will be included in the South-African tax basis of an international deceased estate. 

196) For further infonnation on the 'NieBbrauch', see Petzoldt, in: Miinchener Kommentar, Band 4, 
§§ 1030 to 1089 (especially § 1030) / Ranke, in: Ennan, 8GB Handkommentar, 2. Band, §§ 
1030 to 1089 (especially § 1030) / Bassenge, Palandt, Handkommentar zum BGB, §§ 1030 to 

. 1089 (especially § 1030). 

77 



III.2.1.2. The 'property' in an international deceased estate where the deceased was 
'not ordinarily resident' in South-Africa 

In contrast to an" ~rdinary resident' of the Republic whose international deceased estate is 
liable to pay estate duty on his world wide property as set out above, the@nternational de­
ceased estate of a person who is 'not ordinarily resident' in South-Africa at the time of 

his death is generally only liable to pay estate duty on the property and assets that are si­
tuated within the Republic (in accordance with the so-called situs principle).197) 
The distinction between a person who is recognized as an 'ordinary resident' and a person 

who is 'not ordinarily resident' in the Republic at the time of his death is therefore im­
portant for the assessment of an estate duty liability on an international deceased estate 
and the following is intended as a short excursus on the meaning of the term 'ordinarily 
resident' in South-African tax terminology. 

111.2.1.2.a. Meaning of the terms 'ordinarily resident' and 'not ordinarily resident' 

On the one hand the EDA of the Republic does not provide a legal fiction [or a fiction of 
law] 

198
) indicating a certain period of time (e.g. six months) after which a person fefinite­

ly can be regarded as an 'ordinarily resident' for tax purposes in the Republic, 
199 

but on 
the other hand it can be observed, that binding South-African judicial authority exists, in 
which the meaning of the term 'ordinarily resident' is circumscribed [and defined] for the 
EDA or any other South-African taxing statute. 

2
00) 

Nevertheless, the question whether a deceased was 'ordinarily resident' in the Republic at 
the time of his death has to be regarded as a question of fact which is decided by the 
courts from case to case. 
The central and most prominent judgements dealing with the meaning of the term in the 
Income Tax Act are the cases of Cohen v. c1i2°1) and CIR v. Kuttel 202). 

Whereas the older judgement in Cohen's case by Schreiner J.A. laid down the principles of 
the South-African interpretation of the phrase 'ordinarily resident', the more recent decisi-

197) Compare sec. 3 (1), sec. 3 (2) (a)-(b) and sec. 3 (2) (c)-(h) / See, D. Meyerowitz, in: Meye­
rowitz on Administration of Estates ... , chap. 27, para 27.10 to 27.19 / G. A Urquhart/ D. M 
Davis, Estate Planning, chap. 3, para 325 to 328 / K Huxham / P. · Haupt, Notes on South 
African .. ~ chap. 27, para 27.3.4. / A S. Silke / M Stein, Estate Duty, Principles and Planning, 
p. 24 seqq I W. Abn'e, Estates - Planning and Administration, p. 295 seq. I J. N. Swart; The 
Planning and Administration of Estates, chap. 11. 

198) In conttast to the South-African EDA, sec. 2 (1) No. 1 lit. a of the German ErbStG (Inheri­
tance Tax Act) and sec. 9 sentence No. 2 of the Abgabenordnung (AO - German Fiscal 
Code, see also part A. V.4., p. 33 especially footnotes 225, 226) provide a legal fiction for an 
inheritance tax liability of the heirs of a natural person (an individual) who had his domicile 
(residence) or his customary place of abode (ordinary residence) within the Federal Republic 
of Germany at the time of his death (sec. 2 (1) No. 1 lit. a ErbStG): Sec. 9 sentence No. 2 
AO provides for the legal fiction that a person has his customary place of abode or is 'ordi­
narily resident' (for tax reasons) in Germany, as soon as the person stays in the Federal Re­
public for a coherent period of more than six months time counting from the first day of ar­
rival in Germany (short intenuptions or breaks to leave the country are not interfering with 
the coherence of this period). However, this fiction is not coming into force if a person ent­
ers the Federal Republic to visit the country, to recreate, to undergo medical treatment, for a 
course of baths or similar private purposes, as long as the person does not stay in Germany 
for more than a year (sec. 9 sentence No. 3 of the AO). 

199) See the just explained provisions of sec. 2 (1) No. 1 lit. a of the ErbStG and sec. 9 sentence 
2 and 3 of the AO. 

200) Cf, the recent decision in CIR v. Kuttel 1992 (3) SA 242. 
201) Cohen v. CIR 1946 AD 174. 
202) CIR v. Kuttel 1992 (3) SA 242. 
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on held in CIR v. Kuttel by Goldstone J.A. can be seen as an important confirmation of 
the older judgement for present purposes.203) 

After referring to different passages of earlier En~lish decisions dealing with the 'English 
interpretation' of the term 'ordinarily residence' 04) Schreiner J.A. in Cohen v. CIR in 
the course of an obiter dictum gave the following meaning to the term 'ordinary residen­
ce': '[HJ his ordinary residence would be the country to which he would naturally and as a 
matter of course return from his wanderings; as contrasted with other lands it might be 
called his usual or principle residence and it would be described more apt{y than other 
countries as his real home. If this suggested meaning were given to "ordinarily' it would 
not, I think, be logical pennissible to hold that a person could be "ordinarily resident" in 

th t th · ,20S) Th" · · f h d ' ct· ·1 more an one coun .ry at e same time. ts mterpretat10n o t e wor s or many 
residence' is still valid and was recently confirmed by Goldstone J.A. in CIR v. 
K.

. 206) 
utteT . 

From the decision Cohen v. CIR and the more recent decision in CIR v. Kuttel it can be 
concluded, that the expression 'ordinarily resident' involves residence with some degree of 
continuity in a place, and excludes from estate duty those persons who are visiting South­
Africa only accidentally or temporarily. 
Consequently a deceased [ 'foreigner'] (e.g. a German) cannot be regarded as having been 
'ordinarily resident' in the Republic if he maintained no place of abode in South-Africa at 
the time of his death, his visits to South-Africa were only occasional and his real perma­
nent home was outside the Republic. But on the other hand a deceased [ 'foreigner'] (e.g. 
a German) may well be regarded as having been 'ordinarily resident' in South-Africa du­
ring his lifetime, if he maintained a home in South-Africa which he occupied regularly from 
time to timeA even though he may also have maintained an abode in another country at the 

. 2u7) 
same time. 
From the above mentioned it cannot be concluded whether a person may be ordinarily resi­
dent in more than one country at the same time or must be regard~d as being ordinarily 
resident only in the country of his most fixed or settled residence.

208 

Finally it has to be stated, that the domicile of a deceased person as his 'normal' perma­
nent home is irrelevant to the question where he is ordinarily resident at the time of his 
death, because a person may be domiciled in a country without being ordinarily resident 
there, ;m_d, vice versa, may be ordinarily resident in a country without being domiciled 

209) 
there. 

203) See, CIR v. Kuttel 1992 (3) SA 242 (at 248 seq.) where Goldstone JA. respectfully adopts the 
formulation of 'ordnarily resident', held by Schreiner JA. in the case of Cohen v. CIR 1946 
AD 174 (at p. 185) I Taxgram July 1992, p. 8. 

204) Schreiner JA referred especially to the decisions of the cases Levene v. IRC [1928] All ER 
746, [1928] AC 217 / IRC v. Lysaght [1928] AC 234. 

205) See the dictum of Schreiner JA in the case of Cohen v. CIR 1946 AD 174 (at p. 185). 
206) Cf., CIR v. Kuttel 1992 (3) SA 242 (at 248 seqq.). 
207) A similar situation was decided in the case of CIR v. Kuttel 1992 (3) SA 242 seqq. Although 

P. C. Kuttel who was the respondent in this income tax case was not regarded as being 'or­
dinarily resident· in the Republic, (although at one point he spent more than one third of his 
time in the Republic) the question whether a deceased [person] was [is] 'ordinarily resident' 
in the Republic at the time of his death [for tax reasons] remains an open one and is still a 
question of fact which is decided by the courts from case to case. 

208) Schreiner ·JA in Cohen v. CIR 1946 AD 174 (at p. 185) came to the conclusion that 'l..] it 
wollld not, I think, be logical permissible to hold that a person collld be "ordinarily resident" 
in more than one country at the same time. • But this question remains an open one and on 
looking at the legal fiction provided by the German ErbStG (vide supra, part B. III.2.1.2.a, p. 
78, footnote 198) it could theoretically be assumed that a situation can occur in which a 
person might be regarded as an 'ordinarily resident' in South-Africa as well, as in Germany. 

209) See, A. S. Sillce / M Stein, Estate Duty, Principles and Planning, p. 29. 
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III.2.1.2.b. The 'property' of a 'non-resident' of the Republic 

According to the unilateral relief regulations embodied in sec. 3 (2) (c)-(h) of the EDA, the 

estate of a deceased person who was 'not ordinarily resident' in the Republic at the time 

of his death is only liable to pay estate duty on property which is situated in South-Africa 

(in accordance with the so-called situs principle), but is not liable to pay South-African 

estate duties on his 'foreign' or world wide property and assets. 

aa. The foreign 'property' of an international deceased estate where the deceased 
was 'not ordinarily resident' in South-Africa 

As mentioned above, the unilateral relief regulations of sec. 3 (2) (c)-(h) of the EDA ex­

clude certain categories from the South-African estate of a non-resident of the Republic 

and a deceased who is not 'ordinarily resident' in South-Africa at the time of his death 

does not pay taxes on: 

Any rights in immovable property situate outside the Republic (sec. 3 [21 ~c] EDA).
210

) 
Any rights in movable property physically situate outside the Republic 

1 
) (sec. 3 [2] [d] 

EDA). Any debts not recoverable or by right of action not enforceable in the Courts of the 

Republic (sec. 3 [2] [e] EDA). Included here are especially annuities the right to which 

cannot be enforced in South-Africa2
12

) or life insurances that were issued by a foreign 
. 213) 
insurer. 

Any goodwill, licence, patent, design, trade mark, copyright or other similar right not regi­

stered or enforceable in the Republic or not attaching to any trade, business or profession 
in the Republic ( sec. 3 [2] [f] EDA).

214
) , 

Any stocks or shares held by him in a body corporate which is not a company (sec. 3 [2] 
[g] [i] EDA).215) 

Any stocks or shares held by him in a company, provided any transfer whereby any change 

of ownership in such stocks or shar0s is recorded is not required to be registered in the 
Republic (sec. 3 [2] [g] [ii] EDA).

216 

Any rights to any income produced by or proceeds derived from any property referred to in 

210) It would be beyond the scope of this work to give a detailed summary of the following ca­
tegories that are not included in the deceased estate of a person dying 'not' being an 'ordi­
narily resident' of the Republic. Most of these provisions are self-explanatory, but if further 
information is required see the expert works of, G. A Urquhart / D. M. Davis, Estate Plan­
ning, chap. 3, para 325 to 328 / K Huxham / P. Haupt, Notes on South African ... , chap. 27, 
para 27.3.4. / D. Meyerowitz, in: Meyerowitz on Administration of Estates_., chap. 27, para 
27.10 to 27.19 / A S. Sj}Jce / M. Stein, Estate Duty, Principles and Planning, p. 24 seqq I J. 
N. Swart; The Planning and Administration of Estates, chap. 11, p. 110 seq. I W. Abne, Esta­
tes - Planning and Administration, p. 295 seq. 

211) For details see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 
27.12 I G. A Urquhart/ D. M. Davis, Estate Planning, chap. 3, para. 328. 

212) See, Estate Brownstein v. CIR 1957 (3) SA 512 (AD), The Taxpayer 6 (1957), p. 175 seqq. I 
CIR v. Isaacs 1960 (1) SA 126 (AD), The Taxpayer 8 (1959), p. 238 seqq. 

213) Cf., G. A Urquhart / D. M. Davis, Estate Planning, chap. 3, para. 328 / K Huxbam / P. 
Haupt, Notes on South African ... , chap. 27, para 27.3.4. I D. Meyerowitz, in: Meyerowitz on 
Administration of Estates ... , chap. 27, para 27.13 

214) In detail, G. A Urquhart / D. M. Davis, Estate Planning, chap. 3, para 328 / D. Meyerowitz, 
in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.14 / A S. Sj}Jce / M Stein, 
Estate Duty, Principles and Planning, p. 25. 

215) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.15 to 27.17 / 
G. A Urquhart / D. M. Davis, Estate Planning, chap. 3, para. 328. 

216) See also, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.15 
to 27.17 / G. A Urquhart/ D. M. Davis, Estate Planning, chap. 3, para 328. 
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217) 
paragraph (e), (f) or (g) (sec. 3 [2] [h] EDA). 

bb. The South-African 'property' of an international deceased estate where the 
deceased was 'not ordinarily resident' in South-Africa 

From the above mentioned exclusions or exceptions made by the 'International [Death] 
Tax Law' rules under sec. 3 (2) (c)-(h) of the Act the general rule can be deduced, that 
the international deceased estate of a person who was 'not ordinarily resident' in the Re­
public at the time of his death will comprise only so much of his property as is situated in 
the Republic of South-Africa. The South-African property of a non-resident person is go­
verned by the rules of sec. 3 (1) and 3 (2) (a)-(b) of the EDA and comprises all his 

South-African rights in or to property, movable or immovable, corporeal or incorporeal (in 

accordance with the so-called situs principle). It comprises specifically any fiduciary, usu­

fructuary or other like interest in South-African property (including a right to an annuity 
charged upon South-African property) held by the deceased immediately prior to his death 
and any right to a South-African annuity (other than a right to an annuity charged upon 

any South-African property) enjoyed by the deceased immediately prior to his death which 
accrued to some other person on the death of the deceased. 
The assessment of the South-African deceased estate of a non-resident of the Republic is 
therefore governed by the same rules as the assessment of the South-African deceased 

f , d' ·1 "d , 218) estate o an or man y rest ent . 

IIl.2.1.2.c. Summary 

The property of an international deceased estate where the deceased was 'not ordinarily 

resident' in South-Africa at the time of his death comprises only his South-African proper­
ty and assets as set out in sec. 3 (1) and sec. 3 (2) (a)-(b) of the EDA. According to the 
rules that are laid down in sec. 3 (2) (c)-(h) of the Act the 'property' of a non-resident of 

the Republic does not include certain categories of his property and assets which are either 
physically situate outside the Republic or those assets in respect of which change of ow­
nership can only be effected outside South-Africa. 
Although the decision of the case CIR v. Kuttel lays down certain criteria for establishing 
whether a person was 'ordinarily resident' in the Republic or not it could be seen that the 
meaning of the term 'ordinarily resident' or 'not ordinarily resident' as it is used in sec. 
3 (2) (c)-(h) is not defined categorically in the Act or by the South-African courts and the 
question whether a deceased was 'ordinarily resident' in the Republic at the time of his 
death is a question of fact which is decided by the courts from case to case according to 
the test criteria laid down laid down in Kutt el 's case. 

217) For further infonnation see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , 
chap. 27, para. 27.19 / G. A Urquhart/ D. M. Davis, Estate Planning, chap. 3, para. 328. 

218) For a detailed discussion of these rules the reader may once more be referred to the expert 
works dealing with these problems, cf., D. Meyerowitz, in: Meyerowitz on Administration of 
Estates ... , chap. 27, para. 27.5 seqq. I G. A Urquhart / D. M. Davis, Estate Planning, chap. 3, 
para. 312 to 324 / K Huxhsm / P. Haupt, Notes on South African ... , chap. 27, para 27.3 / A 
S. Silke / M. Stein, Estate Duty, Principles and Planning, p. 21 seqq I W. Ab.rie, Estates -
Planning and Administration, p. 293 seqq. I J. N. ~ The Planning and Administration of 
Estates, chap. 11. 
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III .2 .2. The 'deemed property' of an international deceased estate 

For estate duty purposes the international estate of any person consists not only of the 
'property' of that person at the date of his death, but also of property which in accordan­
ce with sec. 3 (3) of the EDA is 'deemed to be property' of the deceased at the date of 
. 219) . . , 

his death. In sec. 3 (3) of the Act certam events or phenomena are described as pro-
perty deemed to be property' because they 'normally' or ' actually' would not be regarded 

220) · 
as property for estate duty purposes. 

111.2.2.1. The 'deemed property' in an international deceased estate where the deceased 
was 'ordinarily resident' in South-Africa 

On determining the 'deemed property' of an international deceased estate the 'deemed 
property', like the 'property' included in the estate of a deceased person according to sec. 
3 (1) and 3 (2) of the Act, can be distinguished into South-African and foreign property 
'deemed to be property' of an 'ordinarily resident' of the Republic and the question arises 
whether there are also certain South-African or foreign categories or phenomena that have 
to be included in the South-African estate of a person who died being a 'non-resident' of 
South-Africa. 

III.2.2.1.a. The South-African 'property deemed to be property' in an international 
deceased estate where the deceased was 'ordinarily resident' in South-Africa 

The six categories of South-African property and assets which are 'deemed to be proper­
ty' in the international deceased estate of an ordinarily resident of the Republic are enu­
merated in sec. 3 (3) of the EDA. 

aa. Domestic policies of insurance on the life of the deceased 
The first category of South-African property being 'deemed property' of an international 
estate of a deceased who died as an 'ordinarily resident' of the R~ublic is domestic poli­
cies of insurance on the deceased's life (sec. 3 [3] [a] of the Act). l) 
In order to be qualified as 'deemed property' an insurance policy taken out on the life of 
the deceased must be a domestic policy as described in sec. 1 of the Insurance Act 27 of 
1943. 
Basically the expression domestic policy means a policy issued at any place, and conse­
quently it can also include policies which were taken out on the life of the deceased in a 

219) It would be beyond the scope of this work to deal with all the questions related to 'deemed 
property' in detail and the reader may therefore also be referred to the works of, D. Meye­
rowitz, in: Meyerowitz on Administration of Estates ... , especially chap. 27, para. 27.28 to 27.52 
I G. A Urquhart I D. M Davis, Estate Planning, especially chap. 3, para. 329 to 359 / W. 
Abrie, Estates - Planning and Administration, p. 296 seqq. I T. Honore and E. Cameron, Ho­
nore 's South African Law of Trusts, p. 393 to 398 / K Huxham I P. Haupt, Notes on South 
African ... , chap. 27, para. 27.4 / A S. Silke I M Stein, Estate Duty, Principles and Planning, 
p. 60 seqq. I J. N. Swart, The Planning and Administration of Estates, chap. 12 I L A Kem­
ick, Administration of Deceased Estates, p. 78, 79 / P. A Olivier, Boedelbeplanning, p. 42, 43. 

220) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.28 / W. 
Abrie, Estates - Planning and Administration, p. 296. 

221) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.29 to 
27.42 I G. A. Urq_uhart ID. M Davis, Estate Planning, chap. 3, para 331 to 340 I W. Abrie, 
Estates - Planning and Administration, p. 296 seqq. I T. Honore and E. Cameron, Honore 's 
South African Law of Trusts, p. 393 / K Hwcham I P. Haupt, Notes on South African ... , chap. 
27, para 27.4.2. 
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foreign country (e.g. a life insurance which was concluded in Germany [see, sec. 1 of the 
Insurance Act 27 of 1943]).

222
) In the terms of sec. 1 of the Insurance Act 27 of 1943 the 

inclusion of a life policy depends mainly on the clause of the policy which relates its pay­
ability to a certain-country. In general it can be stated that any policy which is made pay­
able within th} Republic has to be regarded as a 'domestic policy', no matter where it 
was issued, 

223 
and conversely a policy which is made payable outside the Republic has to 

be regarded as a foreign policy [provided that the owner of the policy has agreed in wri­
ting that the policy shall either be regarded as a 'domestic policy' or as a 'foreign poli­
cy' (in the latter case)].224) 

In accordance with sec. 3 (3) (a) (i)-(ii) of the EDA domestic insurance policies on the life 
of a deceased are subject to further exclusions of certain insurance policy proceeds. 
The amount of insurance policies which is included in the deemed property of a deceased 
estate is valued by assessing the full amount due and recoverable under the policy and by 
deducting therefrom the premiums paid by the beneficiary including interest at six per cent 
per annum on the premiums, from the date of payment to the date of death. 

A further discussion of the problems connected to the issuing of 'domestic policies' on the 

life of a deceased and their inclusion in a deceased estate would be beyond the scope of 
this work.225) 

bb. Payments from pension and other funds on the death of the deceased 
The second phenomenon which is deemed to be property in the South-African property of a 
deceased who was ordinarily resident in the Republic are the payments from pension and 
other funds on the death of the deceased (sec. 3 [3] [a]bis of the EDA). 
The Act does not define the term fund, but in practice sec. 3 (3) (a)bis of the Act refers 
to an amount due and payable by any fund, such as a pension, provident, benefit or retire-

. 226) 
ment annmty fund. 
The payments made by such funds on or as a result of the death of a deceased can be 
distinguished into two types of payments - a lump sum payment and an annuity. According 
to sec. 3 (3) (a)bis (i) an annuity payable by a pension fund or a retirement annuity fund 
as defined in the Income Tax Act is exempt from estate duty, whereas single or lump sum 
payments, on the other hand, do not enjoy such exemption, and are therefore dutiable un-

222) Cf, W. Amie, Estates - Planning and Administration, p. 297 / D. Meyerowitz, in: Meyerowitz 
on Administration of Estates ... , chap. 27, para 27.30. 

223) See for details, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 
27.30. 

224) See, sec. 1 of the Insurance Act 27 of 1943 and D. Meyerowitz, in: Meyerowitz on Admini­
stration of Estates ... , chap. 27, para 27.30. 

225) For details the reader should therefore refer to the expert works dealing with this topic in 
extenso. D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , especially chap. 27, 
para. 27.29 to 27.42 / G. A Urquhart / D. M. Davis, Estate Planning, especially chap. 3, para 
331 to 340 I W. Ablie, Estates - Planning and Administration, p. 297 seqq. I K Huxham / P. 
Haupt, Notes on South African ... , chap. 27, para 27.4. I A S. SDlce / M. Stein, Estate Duty, 
Principles and Planning, p. 61seqq. I J. N. ~ The Planning and Administration of Esta­
tes, chap. 12, p. 113, 114 / And the recent articles by, D. Meyerowitz / P. Meyerowitz / D. M. 
Davis / T. S. Emslie, in: The Taxpayer 42 (1993), p. 23 seqq. I do., in: The Taxpayer 42 
(1993), p. 64 seqq. 

226) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.43 / W. 
Abrie, Estates - Planning and Administration, p. 299 / K Huxham / P. Haupt, Notes on South 
African ... , chap. 27, para 27.4.3. 
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der sec. 3 (3) (a) bis (ii) of the Act. 227) 

The amount of fund payments which is included in the deemed property o( a deceased 
estate is assessed similarly or analogously to the evaluation method used to establish the 
value of insurance policies for estate duty purposes. 

To establish the value of a fund according to sec. 3 (3) (a)bis of the EDA the total 

amount due and payable by the fund [the fund must be under a legal obligation to pay - ex 
gratia payments do not fall within sec. 3 (3) (a)bis] is assessed and afterwards reduced by 
deducting from the total amount the contributions or considerations paid by the beneficiary, 
including interest at six per cent per annum on the contributions or considerations, from 
the date of payment to the date of death.228) 

The inclusion of the payments from pension and other funds on the death of an 'ordinary 

resident' deceased of the Republic as South-African property deemed to be property in the 

estate duty liability of an international deceased estate depends on the fact that the bene­

fit of these funds has to be 'property' as defined in part B. 111.2.1. to III.2.1.1.c., p. 68 
seqq. of this work. 

According to the 'international interpretation' of the term 'property' , payable fund bene­

fits will be deemed to be property in the deceased estate of an 'ordinarily resident' of the 

Republic, wheresoever the fund may be constituted or situated and whenever and to who-. n~ mever the benefits of these funds may be payable. 

cc. Property donated under a donatio mortis causa 
The property donated under a donatio mortis causa (sec. 3 (3) (b] of the Act) is the third 

category of property which has to be included as deijmed property in the international de­
ceased of an 'ordinarily resident' of the Republic.

230 

A donatio mortis causa is a donation made by someone in anticipation of his death, but the 
donated property only constitutes deemed property in the deceased estate if the donor does 
die and the property was delivered to the donee prior to the donor's death.

231
) 

Until the donor of a donation mortis causa has died a donation of this nature is incomplete 

and if the donated property has already been delivered to the donee, the donor may claim 
. 232) 
its return. 
In the cases where the donor dies, but the property was not delivered prior to his death, 
this property will have to be included in the gross value of the deceased estate both as 
actual and as deemed property of the deceased. However, in these cases a deduction must 
be allowed for the claim of the donee to the property as a debt due by the decease~, since 
there would otherwise be a double liability for estate duty on the same property.

233 

227) Cf., Ab.rie, Estates - Planning and Administration, p. 299 / K Huxham / P. Haupt, Notes on 
South African ... , chap. 27, para. 27.4.3. / G. A Urquhart / D. M. Davis, Estate Planning, espe­
cially chap. 3, para. 341 seqq. 

228) For a graphical illustration of this process refer to K Huxham / P. Haupt, Notes on South 
African ... , chap. 27, para. 27.4.3. / See also, D. Meyerowitz, in: Meyerowitz on Administration 
of Estates ... , chap. 27, para 27.43 / W. Ab.rie, Estates - Planning and Administration, p. 299. 

229) See also, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.43. 
230) For further information on the donatio mortis causa see, K Huxham / P. Haupt, Notes on 

South African ... , chap. 27, para. 27.4.4. / A S. SiJlce / M. Stein, Estate Duty, Principles and 
Planning, 1'· 90 / W. Ab.rle, Estates - Planning and Administration, p. 299 seq. I G. A Urquh­
art / D. M Davis, Estate Planning, especially chap. 3, para. 348, 349 / D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , especially chap. 27, para 27.45 / J. N. Swart, The 
Planning and Administration of Estates, chap. 12, p. 115 seqq. 

231) Cf., A S. Silke / M Stein, Estate Duty, Principles and Planning, p. 90 I D. Meyerowitz, in: 
Meyerowitz on Administration of Estates: .. , especially chap. 27, para. 27.45 

232) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , especially chap. 27, para 27.45. 
233) See, A S. SiJlce / M Stein, Estate Duty, Principles and Planning, p. 90. 
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In contrast to the donatio mortis causa a donatio inter vivas (former sec. 3 [3] [c] of the 

Act read together with sec. 3 [ 4] of the EDA) made by a deceased during his lifetime is 
no longer included in the 'deemed property' of the deceased estate of an 'ordinarily resi­
dent' of the Republic, if he died on or after the 16th of March 1988.

234
) 

dd. Accruals under the Matrimonial Property Act 88 of 1984 
A further item which is regarded as being deemed property of a deceased who is 'ordinari­

ly resident' in the Republic at the time of his death is the accrual which can occur under 

the regulations [e~ecially sec. 3] of the Matrimonial Property Act 88 of 1984 (sec. 3 [3] 
[cA] of the EDA). 5) 

In terms of sec. 3 (3) (cA) of the EDA a claim against the surviving spouse or the estate 

of a surviving spouse has to be regarded as deemed property when the accrual in the esta­

te of the surviving spouse is larger than the deceased' s accrual. In the reverse situation, 

where a surviving spouse holds a claim against the deceased estate, this claim constitut0s 

an estate liability which can be deducted from the gross value of the deceased estate.
236 

ee. Payments in respect of the issue or allotment of shares in a family company 
Included in the deemed South-African property of a deceased are also his payments in re­

spect of the issue or allotment of shares in a family company (sec. 3 [3] [cB] and sec. 3 
[4] of the Act).

237
) 

The provisions of sec. 3 (3) (cB) and sec. 3 (4) of the Act ~nclude any amount paid, in 

cash or otherwise, in respect of shares in a family company
238 

allotted or issued to a de­

ceased, to the extent that the amount paid exceeds the nominal value of the shares. Sec. 

3 (3) (cB) and sec. 3 (4) therefore apply to those cases in which a deceased pays a higher 

buying price for a share with a lower nominal value. In this instance the factual excess or 
premium (difference between the buying price and the nominal value) paid by the deceased 

is (since the 9th of July 1993 was) regarded as a donation to the company and included in 

234) For the former situation see, J. N. Swart; The Planning and Administration of Estates, chap. 
12, p. 115 seqq. I A. S. Silke / M. Stein, Estate Duty, Principles and Planning, p. 91 seqq. 

235) G. A. Urquhart / D. M. Davis, Estate Planning, especially chap. 3, para 355, 356 / D. Meye­
rowitz, in: Meyerowitz on Administration of Estates ... , especially chap. 27, para 27.52 and 
chap. 15, para 15.48 seqq. I K Hwcham / P. Haupt, Notes on South African ... , chap. 27, para 
27.4.6. I W. Abn'e, Estates - Planning and Administration, p. 300 / J. N. Swart, The Planning 
and Administration of Estates, chap. 12, p. 118 seqq . . 

236) Cf., W. Al.Irie, Estates - Planning and Administration, p. 300 / G. A Urquhart / D. M. Davis, 
Estate Planning, especially chap. 3, para 355, 356 / D. Meyerowitz, in: Meyerowitz on Admi­
nistration of Estates ... , especially chap. 27, para 27.52 and chap. 15, para 15.48 seqq. 

237) Originally it was planned to delete sec. 3 (3) (cB) and sec. 3 (4) of the EDA by the intro­
duction of the latest Taxation Law Amendment Act, which took effect on the 9th of July 
1993. However, the deletion of sec. 3 (3) (cB) and sec. 3 (4) of the Act which should have 
taken effect from the 9th of July 1993 onwards, was reversed afterwards and the deemed 
South-African property of a deceased still includes the payments he made in respect of the 
issue or allotment of shares in a family company (sec. 3 [3] [cB] and sec. 3 [4] of the Act). 
For information on further changes of the EDA see, D. Meyerowitz/ P. Meyerowitz/ D. M. 
Davis / T. S. Emslie, The Taxpayer 42 (1993), p. 120g and 120h. 

238) A family company is defined in sec. 1 of the Act as a company not quoted on the stock ex­
change and which (a) at the relevant time, before or on the death of the deceased (b) was 
controlled or capable of being controlled (c) directly or indirectly (d) through a majority of 
shares, or any other interest, or any other manner (e) by the deceased or (f) by the deceased 
and one or more of his relatives (the term relative is also defined in sec. 1 of the EDA). For 

further information on these aspects see, D. Meyerowitz, in: Meyerowitz on Administration 
of Estates ... , chap. 27, para 27.46 seqq. I K Huxham / P. Haupt, Notes on South African ... , 
chap. 27, para 27.4.7. / W. Abn'e, Estates - Planning and Administration, p. 300 seq. 
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. 239) 
his estate as property deemed to be property. 

However, it must be noted that the deeming provisions of sec. 3 (3) (cB) and sec. 3 (4) 
EDA only applies to transactions between the deceased and the family company where the 
company which alloted or issued the shares to the deceased was or became a family com­
pany in relation to the deceased, either immediately prior to the allotment or issue, or at 
the· time of the allotment or issue, or at any time after the allotment or issue (see, sec. 3 
[ 4) of the EDA). Consequently this section does not encompass those situations where ex­
isting shares in a family company are transferred between the deceased and other 
shareholders. 240) 

ff. Property which the deceased was competent to dispose of for his own benefit 
or for the benefit of his estate 

Finally the deemed property of a person who was 'ordinarily resident' in the Republic at 
the time of his death also includes the South-African property which the deceased was 
competent to dispose of for his own benefit or for the benefit of his estate (sec. 3 [3) [d] 
of the EDA). This last category of deemed property is a widely defined provision which 
was created to include in the gross value of a deceased estate a phenomenon which would 

. 240 
otherwise have escaped the estate duty net. 
But due to its wide definition sec. 3 (3) (d) restricts itself to prevent the possibility of 

double taxation occuring in relation to other categories of 'property' and d)roperty deemed 
to be property' already defined in sec. 3 (1), 3 (2) and 3 (3) of the Act.

24 

In addition to this self-limitation of sec. 3 i~ (d) of the Act, it can be observed that sec. 
3 (5) (a)-(d) narrows its provisions further.2 

111.2.2.1.b. The foreign 'property deemed to be property' in an international deceased 
estate where the deceased was 'ordinarily resident' in South-Africa 

The international deceased estate of a person who died as an 'ordinarily resident' of the 
Republic embodies his South-African as well as his world wide property and an introduction 
to the property which is 'deemed to be property' in an international deceased estate of 
such a person [according to the regulations embodied in sec. 3 (3) (a)-(d) of the EDA] 
would be incomplete if certain categories of foreign property were not mentioned which 
can perhaps also be regarded as 'deemed property' for South-African estate duty purposes, 

239) The same applies to the situation where the deceased would transfer assets of a higher va­
lue to a family compapy in exchange . for the issue of shares that sum up to a lower value. 
Once again the difference between the nominal value and the 'donated' value will be inclu­
ded in his property as property deemed to be property. See, W. Abrie, Estates - Planning and 
Administration, p. 300 seq. 

240) Cf., W. Abrie, Estates - Planning and Administration, p. 300 / D. Meyerowitz, in: Meyerowitz 
on Administration of Estates ... , chap. 27, para. 27.46 seqq. I K Huxham I P. Haupt, Notes on 
South African ... , chap. 27, para 27.4.7. 

241) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.49 seqq. 
I W. Abrie, Estates - Planning and Administration, p. 301. 

242) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.49 seqq. 
243) It is therefore the prevailing opinion of most of the expert authors dealing with the regulati­

on embodied in sec. 3 (3) (d) that there are only a few possibilities to apply this regulation. 
For further details see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 
27, para. 27.49 seqq. I G. A Urquhart I D. M. Davis, Estate Planning, chap. 3, para. 357 to 
359 I W. Abrie, Estates - Planning and Administration, p. 301 I T. Honore and E. Cameron, 
Honan~ 's South African Law of Trusts, p. 394 et seq. I K Huxham I P. Haupt, Notes on 
South African ... , chap. 27, para 27.4.8. / J. N. Swart; The Planning and Administration of 
Estates, chap. 12, p. 122 seq. 
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if sec. 3 (3) (a)-(d) is interpreted in a wide or international sense. The following is there­
fore meant to introduce the reader to some of the aspects of foreign property which can 
perhaps be regarded as deemed property in an international deceased estate according to a 
wider application of sec. 3 (3) (a)-(d) of the Act. 

aa. Foreign policies of insurance on the life of the deceased 
It was already mentioned above that only domestic policies on the life of a deceased who 
was ordinarily resident in South-Africa at the time of his death form a part of his deemed 

property for estate duty purposes. A fore~ f°licy can therefore not be regarded as pro­
perty deemed to be property in his estate. 

44 

But although 'foreign policies' are normally not included under the regulation of sec. 3 (3) 
(a) of the Act, they are taxable under the provisions of the EDA as soon as the proceeds 
of a foreign policy are payable to the deceased estate of a person who died 'ordinarily re­
sident' in the Republic. 
This circumstance results mainly from the fact that the proceeds of a foreign policy pay­
able on the death of an 'ordinary resident' of the Republic constitutes a proprietary right 
which continues in the estate of the deceasect245) and which has to be included in the in­

ternational property of a deceased estate according to the 'international interpretation' [as 
defined in part B. III.2.1. to 111.2.1.1.c., p. 68 seqq. of this work] of sec. 3 (1) and sec. 3 
(2) (a)-(b) of the EDA .246) 

bb. Payments from foreign pension and other foreign funds on the death of the deceased 
In accordance with the above mentioned facts (see part B. 111.2.2.1.a.bb., p. 83 seq.) the 
payments or benefits from foreign pension and other funds on the death of a deceased also 
follow the 'international interpretation' of the term 'property' and payable foreign fund 
benefits will be deemed to be property in the deceased estate of an 'ordinarily resident' 

of the Republic, wheresoever the fund may be constitute~ or situated and whenever and to 
whomever the benefits of these funds may be payable.

247 

cc. Property donated under a [foreign] donatio mortis causa 
If foreign property is donated under the rules of a South-African donatio mortis causa this 
donation in anticipation of death will constitute deemed property according to sec. 3 (3) 
(b) of the EDA. 
If foreign property is transferred by the deceased according to foreign law, it has to be 
established whether this transaction can be characterized as a donatio mortis causa in 
comparison to the terminology of the South-African donatio mortis causa as it is referred 
to in sec. 3 (3) (b) of the EDA

248
). As soon as a transaction which took place under a fo­

reign law can positively be identified as being a transaction comparable or congruent to a 
donatio mortis causa as it is intended in sec. 3 (3) (b) of the EDA, the provisions of this 
sub-section can analogously be applied to the foreign transfer of property. The transfer of 

244)' Cf., D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.30, 27.31 
I W. Abrie, Estates - Planning and Administration, p. 297. 

245) See the decision held in the case CIR v. Hersov's Estate 1952 (4) SA 559 (AD) and D. 
Meyerowitz, in: The Taxpayer 1 (1952), p. 236 et seq. 

246) See also the conclusion drawn by, W. Abrie, Estates - Planning and Administration, p. 297 / 
more detailed, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 
27.31. 

247) Compare, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para. 27.43. 
248) For a possible method to compare and characterize a foreign donatio mortis causa to a 

South-African donatio mortis causa see, part B. III.2.1.1.b.ddl3., p. 74 seqq. of this work. 
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foreign property under a [foreign] donatio mortis causa will then constitute deemed proper­

ty in the international deceased estate of a deceased who was 'ordinarily resident' in 
South-Africa at the time of his death. 

But in relation tff the German law, for example, difficulties in establishing whether a dece­
ased transferred property under a donatio mortis causa comparable to South-African law 
will not occur, because sec. 2301 of the BGB (German civil law codification) deals with 
the 'Schenkungsversprechen von Todes wegen' (donatio mortis causa). The German donatio 
mortis causa as it is laid down in sec. 2301 of the 8GB can be compared to the South-
Af · d · · 249) d 'f d d h ' ct· ·1 ·ct , . h ncan onat10 mort1s causa an 1 a ecease w o was or man y rest ent m t e 
Republic at the time of his death chose to transfer [German] property according to the ru­

les of sec. 2301 BGB the transferred property will have to be regarded as deemed property 

in the international deceased estate of that person (analogous to the provision of sec. 3 [3] 
[b] EDA). 

dd. Accruals under the matrimonial property regime of a foreign law 
The wording of sec. 3 (3) (cA) EDA deems only the accrual of property and assets which 
occurs under the regulations of sec. 3 of the Matrimonial Property Act 88 of 1984 to be 

property in the deceased estate of an 'ordinarily resident' of the Republic and a claim 

against the surviving spouse or the estate of a f urviving spouse which is governed by the 
matrimonial property regime of a foreign law 

250 
cannot per se be regarded as being dee­

med property according to sec. 3 (3) (cA) of the EDA. 

However it would be misleading to assume that a claim of a deceased against his surviving 
spouse or the estate of his surviving spouse which is rooted in the matrimonial property 
regime of a foreign law system is not included in his international deceased estate. 

A claim of a deceased against his surviving spouse, if this claim occurs under the accrual 

system of a foreign matrimonial property regime, will have to be regarded as a ~rofrietary 
right of the deceased, which is transferred to, continued in or coming to live 

51 
in the 

estate of the deceased. A claim of a deceased against his surviving spouse which accrues 
from a foreign matrimonial property regime will therefore have to be included as 'proper­

ty' in the international property of a deceased estate - once again according to the wide 
and comprehensive 'international interpretation' of sec. 3 (1) and sec. 3 (2) (a)-(b). 
Vice versa the claims held by the surviving spouse against the deceased estate under a fo­
reign matrimonial property regime will constitute an estate liability of the deceased which 

can be deducted from the gross value of his deceased estate . 

. ee. Payments in respect of the issue or allotment of shares in a foreign family company 
On establishing an answer to the question whether the deceased' s payments in respect of 
the issue or allotment of shares in a foreign family company (a German family 'Komman­
ditgesellschaft' for example) has to be included in his international deceased estate (as 

249) For a detailed description of the German donatio mortis causa see, Gursk;y, Erbrecht, p. 65 
seqq. I Brox, Erbrecht, p. 455 seqq. I Lange I Kuchinlre, Erbrecht, p. 445 seqq. I Ebenroth, 
Erbrecht, p. 348 seqq. 1 

250) A constellation like this can occur, when a foreign couple married without an antenuptial 
contract in a foreign country where they were domiciled at that time and afterwards emigra­
ted to South-Africa or became 'ordinarily resident' here. See for further information, C. F. 
Forsyth, Private International Law, p. 252 seqq. 

251) Depending on the foreign matrimonial property regime, see C. F. Forsyth, Private International 
Law, p. 252 seqq. 
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deemed property analogous to sec. 3 (3) [cB] and sec. 3 (4) of the EDA)252
) the partici­

pation of a deceased in a foreign company and the legal structure of the foreign company 
has to be analysed and characterized in comparison to the South-African provisions dealing 
with these matters.253

) 

The first precondition in the process of qualifying a foreign company as a foreign family 
company for estate duty purposes (analogous to sec. 3 (3) [cB] and sec. 3 [4] of the Act) 
is the necessity, that a foreign family company has to have a company structure, compara­
ble to the structure of a South-African family company [as it is laid down in sec. 1 of the 
EDA]. 

A foreign (e.g. German) family company can consequently only be characterized as a fami­
ly company for South-African estate duty purposes if the foreign (e.g. German) company is 
not quoted on the [foreign] (e.g. German) stock exchange and if the foreign (e.g. German) 
company (a) at the relevant time, before or on the death of the deceased (b) was control­
led or capable of being controlled (c) directly or indirectly (d) through a majority of sha­
res, or any other interest, or in any oth5r manner (e) by the deceased or (f) by the dece­
ased and one or more of his relative/

54 
. 

If the legal structure of a foreign family company is compared to the detailed definition of 
the term family company as it is laid down in sec. 1 of the EDA and an answer to the 
question whether the foreign company is comparable to the South-African structure of a 
family company cannot be found, the general means of comparing, characterizing and ana­
lysing a foreign company can used as a further indication whether the foreign company is a 
family company in the sense of the regulations of the EDA. 
A comparison between the wording of the foreign and the domestic statutes or law dealing 
with the foundation and running of [family] companies, the systematic position of certain 
[family] company law regulations in the foreign and domestic law system, the history of 
the foreign and domestic [family] company law regulations, and the ratio or telos of the 
foreign and the domestic [family] company law regulations or perhaps even a comparison 
between the economic consequences of the foreign and the domestic [family] company law 
provisions will be helpful to fj.n_d out whether a foreign company is a foreign family compa-

255) 
ny for estate duty purposes. 

In relation to German law it can be observed that there is more than one possibility for a 
deceased who was 'ordinarily resident' in the Republic at the time of his death to be in­
volved in a German company which is comparable to a family company as it is defined in 
sec. 1 of the South-African EDA.256

) 

252) Sec. 3 (3) (cB) and sec. 3 (4) of the EDA do not provide expressis verbis for such an inclu­
sion. 

253) As introduced in part B. IIl.2.1.1.b.dd.'3., p. 74 seqq. of this work. 
254) In the cases of an analysis of foreign family companies for South-African estate duty purpo­

ses the [foreign] relatives or family relations of the deceased will also have to be establis­
hed according to the definition of the term 'relative' in sec. 1 of the EDA. 

255) Compare, part B. 111.2.1.1.b.dd.'3., p. 74 seqq. of this work. 
256) Comparable family companies under German Law can be constituted for example as: 

a 'BGB-Gesellschaften' 'Gesellschaft bi.lrgerlichen Rechts (GbR)' (partnerships under the Civil 
Code / civil law associations / non-trading partnerships), sec. 705 to 740 BGB: 
Important forms of 'BGB-Gesellschaften' are business associations of persons who are not 
merchants as defined by the Commercial Law Code (Handelsgesetzbuch - HGB), e.g. 
partnerships of lawyers (advocats / attorneys). A 'BGB-Gesellschaft' has got no legal 
personality and the management of affairs is carried out jointly by the partners. The assets 
of a 'BGB-Gesellschaft' are owned jointly by the partners in co-ownership (Gesamthands­
gemeinschaft). For an introduction see, Kraft I Kreutz, Gesellschaftsrecht, p. 74 seqq. 
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However, it can be stated that the basic model of a German family company, which can 
be compared to the definition of a South-African family company, is the 'Kommanditge­
sellschaft' (KG - limited partnership)257). 

The 'Kornmanditgesellschaft' or 'KG' is governed by the rules of sec. 161 to 177 of the 
'Handelsgesetzbuch' (HGB - Commercial Law Code) and can be described as a [family] 
partnership for the conduct of a commercial enterprise under a common firm nam~ [often a 
family name], consisting of one or more 'Komplementare' (general partner/58 ) and at 
least one 'Kommanditist' (limited partne/59)). The 'KG' is seen as the basic model of 
the German family company because the foundation and running of a 'KG' allows the par­
ticipation of several family members in the company according to their abilities (education 

. 260) 
[e.g. as a craftsman, bookeeper, etc.], age, monetary involvement, etc.). 
Compared to the preconditions of the South-African family company as set out above it 
can be stated that a German family 'KG' would 'normaUy' be comparable to a South­
African family company as defined in sec. 1 of the EDA.

261 

After it is established that a person who was 'ordinarily resident' in South-Africa at the 
time of his death was involved in a 'foreign family company'. whose legal structure is 
comparable to the South-African family company structure, but which is governed by fo­
reign law (e.g. involvement in a German family 'KG' governed by sec. 161 to 177 of the 
HGB), it has to be asked whether a monetary participation of the deceased in this foreign 
family company can analogously be subsumed under the provisions of sec. 3 (3) (cB) and 
sec. 3 (4) of the EDA. 

b. 'offene Handelsgesellschaften (oHG)' (general partnership), sec. 105 to 160 HGB: 
The 'oHG' is a commercial partnership to carry on a business under a firm name. All 
partners are jointly and severally liable for the firm's debts. The 'oHG' can in its own 
name aquire rights, incur liabilities and sue or be sued. For details see, Kraft / Kreutz, 
Gesellschaftsrecht, p. 128 seqq. 

c. 'Kommanditgesellschaften' see the introduction to the 'KG' given in the text and Kraft / 
Kreutz, Gesellschaftsrecht, p. 167 seqq. 

d. 'Familiengesellschaften mit beschrankter Haftung (GmbH)' (company with a limited liabi­
lity / private [limited] company), GmbH-Gesetz, GmbH Law Codification: 
The 'GmbH' is a business entity with a separate legal personality and a fixed [share] 
capital, contributed by the initial shareholders. The share capital of the company is at 
least OM 50.000, the original investment of each shareholder at least OM 500. Only the 
company's assets are liable to the company's creditors. The shareholders liability is li­
mited to their investment. The agents of a company are the managing director, the share­
holders meeting and a supervisocy board. See, Kraft/ Kreutz, Gesellschaftsrecht, p. 221 
seqq. 

e. 'GmbH & Co. KG' (limited [commercial] partnership with a GmbH as a general partner): 
The 'GmbH & Co. KG' is a limited partnership ('Kommanditgesellschaft, [KG]) with a 
private [limited] company as a general [personally liable] partner ( 'Komplementar') and 
the shareholders of the 'GmbH' [alone or with others] as limited partners ('Kommandi 
tisten'). Kraft/ Kreutz, Gesellschaftsrecht, p. 182 seqq. 

257) For details concerning the 'Kommanditgesellschaft' see, Kraft/ Kreutz, Gesellschaftsrecht, p. 
167 seqq. for the, taxation of 'Kommanditgesellschaften' see, Kaobbe-Keuk, Bilanz- und Un­
temehmensteuerrecht, p. 416 seqq. 

258) According to sec. 161 (2), 128, 129 of the HGB the 'Komplementar' is a partner in the 'KG' 
who has got the full personal liability for the liabilities of a 'Kommanditgesellschaft ', see 
Kraft / Kreutz, Gesellschaftsrecht, p. 168. 

259) The 'Kommanditist' is a partner in the 'KG' whose liability in respect of the partnership's 
creditors is limited to the specific amount of his contribution (sec. 171 to 176 HGB). Kraft / 
Kreutz, Gesellschaftsrecht, p. 168 

260) Cf, Kraft / Kreutz, Gesellschaftsrecht, p. 168. 
261) It would be beyond the scope of this work to compare the preconditions of a South-African 

family company and the 'Kommanditgesellschaft' thoroughly, it may therefore be allowed to 
give this statement without a further comparison. 
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The provisions of sec. 3 (3) (cB) and sec. 3 (4) of the Act have to be applied analogously 

as soon as the deceased payed a higher buying price for a share in a foreign family com­

pany which usually has a lower nominal value. In this situation the factual excess or pre­

mium paid by the deceased has to be regarded as a donation to the foreign family compa­

ny and has to be included in his international deceased estate a~ property deemed to be 
property analogous to sec. 3 (3) (cB) and sec. 3 (4) of the Act.262 

ff. Foreign property which the deceased was competent to dispose of for his own benefit 
or for the benefit of his estate 

It was mentioned above that sec. 3 (3) (d) of the Act applies to situations that are not 

expressly laid down in the EDA and which without the existence of this provision would 

have escaped the estate duty net.
263

) Although there are only a few possibilities for ap­

plying the provisions of sec. 3 (3) (d) EDA on South-African 'property' and South-African 

'property deemed to be property', an analogous utilisation of this provision on foreign 

'property' and foreign 'property deemed to be property' in the international deceased 
• estate of a person dying 'ordinarily resident' in South-Africa must be considered. 

By this means certain categories and phenomena of foreign 'property' and foreign 'proper­

ty deemed to be property' could be embodied in the tax net of the EDA which otherwise 

would or could escape estate duty because of their possible relation to a foreign law. 

Only by this extensive interpretation of sec. 3 (3) (d) EDA can an inclusion of all the 

'world wide property' in the international deceased estate of a person dying as an 'ordi­

nary resident' of the Republic be achieved for estate duty purposes. 

111.2.2.1.c. Summary 

On characterizing the categories of 'deemed property' that have to be included in the in­

ternational deceased estate of a person who died as an · ordinary resident' of the Republic 

it can be seen that the 'deemed property' of such an estate is generally defined in sec. 3 
(3) (a)-(d) of the Act. 

However, certain 'foreign property' which 'normally' [as South-African property] would be 

included in the deceased estate of an 'ordinarily resident' as property 'deemed to be pro­
perty' according to sec. 3 (3) (a)-(d) of the EDA either falls within the wide categories of 
the 'international interpretation' of sec. 3 (1) and 3 (2) (a)-(b) of the Act [as a (foreign) 

proprietary right of the deceased]
264

) and is included in his international estate as 'foreign 
property' or can be included as 'deemed foreign property' of such an estate on applying 
sec. 3 (3) (a)-(d) analogously to comparable categories of foreign property

265
). 

111.2.2.2. The 'deemed property' in an international deceased estate where the deceased 
was 'not ordinarily resident' in South-Africa 

Whereas the 'property' of a person who was 'ordinarily resident' in the Republic at the 
time of his death comprises his South-African 'property' as well as his world wide proper­

ty and assets, the 'property' of a person who was 'not ordinarily resident' in South-Africa 
at the time of his death includes only his 'property' as defined in sec. 3 (1) and sec. 3 (2) 

262) Compare also legal consequences connected to the direct application of sec. 3 (3) (cB) and 
sec. 3 (4) of the Act as mentioned in part B. 111.2.2.1.aee., on p. 85 seq. of this work. 

263) See,· part B. III.2.2. La.ff., on p. 86 of this work. 
264) Cf., part B. IIl.2.2.1.b.aa~ bb. and dd., p. 86, 87, 88 of this work. 
265) See, part B. III.2.2.1.b.cc. and ee., p. 87, 88 of this work. 
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(a)-(b) of the Act situated or by right of action enforceable and recoverable within the Re­
public (in accordance with the so-called situs principle). 

In this context sec. 3 (2) (c)-(h) of the EDA specifies that most categories of property and 
assets which are either physically situate outside South-Africa or those assets in respect of 
which change of ownership can only be effected outside the Republic are exempt from 
being property in the deceased estate of a person who was 'not ordinarily resident' in 
South-Africa at the time of his death. 
Consequently the categories of 'deemed property' that will have to be included in the 
estate of a person who died 'not ordinarily resident' in the Republic will also have to fol­
low this main distinction. 

Because the foreign property of a 'not ordinarily resident' deceased is generally excluded 
from being property in his taxable South-African estate, it would be contradictory if other 
'further' categories of foreign property of a 'non-resident' of the Republic would be clas­
sified as being 'deemed property' in his estate at the time of his death. 
It can therefore be concluded that the 'deemed property' which is included in the dece­

ased estate of a 'non-resident' of South-Africa is in general limited to the categories of 
'deemed property' as laid down in sec. 3 (3) (a)-(d) of the EDA and situated or by right 
of action enforceable and recoverable in South-Africa. 

The 'deemed property' which is included in the deceased estate of a 'non-resident' of the 
Republic will therefore mainly comprise the following categories: 

Domestic policies of insurance taken out on the 'non-resident' deceased' s life will have to 
be considered 'deemed property' in his estate [according to sec. 3 (3) (a) of the EDA] as 

long as th1;) are made payable or by right of action enforceable and recoverable within the 
Republic2

6 
. 

The payments or benefits from pension and other funds on the death of a 'not ordinarily 
resident' deceased [as intended in sec. 3 (3) (a)bis of the Act] are deemed to be property 
for South-African estate duty purposes if the right thereto is enforceable in the courts of 
the Republic.267) 

A donatio mortis causa [sec. 3 (3) (b) EDA] has to be included in the South-African dece­
ased estate of a 'non-resident' as soon as a 'non-resident' deceased transferred or dispo­
sed of 'property' which otherwise would have been included in his dutiable South-African 
estate as property defined in sec. 3 (1) and sec. 3 (2) (a)-(b) of the EDA and which is si­
tuated or by right of action enforceable and recoverable within the Republic.

268
) 

If a 'non-resident' of the Republic falls within the matrimonial property regime of the 
Matrimonial Property Act 88 of 1984 [sec. 3 (3) (cA) of the Act] only so much of a claim 

against the surviving spouse or the estate of the surviving spouse can be regarded as 'dee­
med property' in his South-African deceased estate as by right of action is enforceable 
and recoverable in the Republic. Vice versa, a surviving spouse holds a claim against the 
South-African deceased estate [which can be deducted as an estate liability from the gross 
value of the South-African deceased estate] of a 'non-resident' only if this claim is also 

266) For further information on domestic policies see, part B. IIl.2.2.1.a.aa., p. 82 et seq. of this 
work. 

267) See, part B. IIl.2.2.1.a.bb., p. 83 et seq. and part B. IIl.2.2.1.b.bb., p. 87 of this work / D. 
Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 27, para 27.43. 

268) Under the above mentioned circumstances it does not matter whether the donatio mortis ca11-
sa occured in accordance with South-African law regulations or foreign law regulations. It is 
only important, that the transferred or disposed property under a donatio mortis causa was 
South-African property, as defined above. 
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of South-African nature, viz., by right of action enforceable and recoverable in the Repu­
blic. 
Payments made by a 'non-resident' deceased in respect of the issue or allotment of shares 
in a family company [as meant by sec. 3 (3) (cB) and sec. 3 (4) EDA] are only 'deemed 

to be progery' in his deceased estate if they were made to a family comcflany within the 
Republic2 

9 
and in accordance with the above mentioned circumstances.

27 

The final and all embracing provision of sec. 3 (3) (d) of the Act, deeming property to be 
property of a deceased if he was competent to dispose of this property for his own benefit 
or for the benefit of his estate applies to the estate of a person who was 'not ordinarir 
resident' in the Republic at the time of his death only in the cases indicated above2

71 
, 

and even in these few cases only if the property or right to property is situated or by right 
of action enforceable and recoverable in South-Africa. 

On summarizing the categories of 'deemed property' which have to be included in the 
South-African deceased estate of a person who was a 'non-resident' of the Republic at 
the time of his death it can generally be stated that these categories are limited to the 
items that are characterized in sec. 3 (3) (a)-(d) of the EDA and situated or by right of 

action enforceable or recoverable in South-Africa. 

269) This can be deduced from sec. 3 (2) (g). 
270) See, part B. III.2.2.1.aee., p. 85 et seq. of this work. 
271) Cf., part B. III.2.2.1.aff., p. 86 of this work 
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III.2.3. Summary of the elements constituting an international deceased estate 

It can be seen that the elements which constitute an international deceased estate for 
South-African estate duty purposes consist of two components, viz., the 'property' and the 
'property deemed to be property' of a deceased person. 
In order to establish the exact items of 'property' and the exact items of 'property dee­
med to be property', which form part of the estate of a deceased, it is furthermore neces­
sary to see whether a deceased was 'ordinarily resident' or 'not ordinarily resident' in the 
Republic at the time of his death. 

In accordance with these distinctions the following elements which constitute an interna­
tional deceased estate for South-African estate duty purposes can generally be established. 

III.2.3.1. The elements constituting the international deceased estate of 
an 'ordinarily resident' of the Republic 

The property of an international deceased estate where the deceased was 'ordinarily resi­
dent' in the Republic at the time of his death embodies all his South-African property and 
assets as set out in sec. 3 (1) and 3 (2) (a)-(b) of the EDA. 
In addition to that the international estate of a deceased South-African resident is also li­
able to pay estate duty on his 'world wide' or 'foreign property'. 
To assess the 'foreign property' of an international deceased estate the provisions of sec. 
3 (1) and 3 (2) (a)-(b) of the Act can be interpreted in an international manner; and to 
specify certain items of the 'foreign property' of an international estate the provisions of 
sec. 3 (2) (c)-(h) may be read a contrario. 
If 'foreign property' is governed by foreign regulations, the provisions of sec. 3 (1) and 3 
(2) (a)-(b) [and sec. 3 (2) (c)-(h) a contrario] of the Act cannot be applied directly. In 
these cases the foreign regulations have to be compared to the provisions that constitute 
'property' for a South-African estate duty liability. If the regulations that govern certain 
categories of 'foreign property' under a foreign law are comparable to the South-African 
regulations, the 'property' rules of sec. 3 (1) and 3 (2) (a)-(b) [and 3 (2) (c)-(h) a contra­

rio] can be applied analogously to the foreign categories of property and it will be included 
in the South-African tax net applicable to an international deceased estate. 

The categories of 'deemed property' that have to be included in the international deceased 
estate of a person who died as an 'ordinarily resident' of the Republic have to be charac­
terized as follows. 

It can be seen, that the 'deemed property' of such an estate is generally defined in sec. 3 
(3) (a)-(d) of the Act. 
However, certain 'foreign property' which 'normally' [as South-African property] would be 
included in the deceased estate of an 'ordinary resident' as property 'deemed to be pro­
perty' according to sec. 3 (3) (a)-(d) of the EDA either falls within the wide categories of 
the 'international interpretation' of sec. 3 (1) and 3 (2) (a)-(b) of the Act [as a (foreign) 
proprietary rigfa of the deceased] and is included in his international estate as 'foreign 
property' or can be included as 'deemed foreign property' of such an estate by applying 
sec. 3 (3) (a)-(d) analogously to comparable categories of foreign property. 
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III.2.3.2. The elements constituting the international deceased estate of 
a person 'not. ordinarily resident' in the Republic 

The property of an international deceased estate where the deceased was 'not ordinarily 
resident' in South-Africa at the time of his death embodies only his South-African property 
and assets as set out in sec. 3 (1) and sec. 3 (2) (a)-(b) of the EDA. 
The general attitude of the EDA to exclude the 'foreign property' of a 'non-resident' de­
ceased is especially laid down in the unilateral relief regulations which are embodied in 
sec. 3 (2) (c)-(h) of the EDA. 

According to the rules laid down in sec. 3 (2) (c)-(h) of the Act the 'property' of a non­
resident of the Republic does not include certain categories of his property and assets 
which are either physically situate outside the Republic or those assets in respect of which 
change of ownership can only be effected outside South-Africa. 

Although the decisions in Cohen v. CIR and CIR v. Kuttel provide certain guidelines as to 
how to establish whether a · person was 'ordinarily resident' in the Republic or not, the 
meaning of the term 'ordinarily resident' or 'not ordinarily resident' as it is used in sec. 
3 (2) (c)-(h) is not explicitly defined and the question whether a deceased was 'ordinarily 

resident' in the Republic at the time of his death must be regarded as a question of fact 
to be decided by the courts from case to case. 

The categories of 'deemed property' which have to be included in the South-African dece­
ased estate of a person who was a 'non-resident' of the Republic at the time of his death 
can generally be described as categories limited to the items characterized in sec. 3 (3) 
(a)-(d) of the EDA and situated or by right of action enforceable or recoverable in the Re­
public of South-Africa. 

111.3. The allowable deductions 

After all 'property' and 'property deemed to be property' has been included in an [inter­
national deceased] estate, and the value of this estate has been assessed according to the 
rules of the evaluation of property, as laid down in sec. 5 (1) to (5) of the Act, the total 
or gross value of the [international deceased] estate has been established.

272
) 

In order to determine the net value of the estate the next step to be taken is the subtrac­
tion of all the deductions which are allowed in terms of sec. 4 (a) to (q) of the Act. 
Sec. 4 (a) to (q) of the EDA uses the term 'ordinarily" resident' only in subsec. (b), (e) 
and (f), but does not really distiguish under which circumstances the allowable deductions 
are deductible from the gross value of the estate of an 'ordinarily resident' or from the 
gross value of the estate of a 'non-resident', although it was shown above that these 
estates by no means have the same scope. 
However, it can be argued that the scope of the allowable deductions under sec. 4 of the 
Act is governed by one of the basic principles of the EDA, viz., that the gross value of the 
deceased estate of a 'non-resident' is mainly built by his South-African property and as­
sets, whereas the gross value of the deceased estate of an 'ordinarily resident' is assessed 
by compiling his South-African and his world-wide property and assets. 

272) See, W. Abrie, Estates - Planning and Administration, p. 301 I D. Meyerowitz, in: Meyerowitz 
on Administration of Estates ... , chap. 28, para 28.1. / G. A Urquhart / D. M. Davis, Estate 
Planning, chap. 3, para. 360. 
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According to this it could be concluded that the sec. 4 deductions from the gross value of 

the estate of a 'non-resident' can only be allowed, if they are directly connected to the 

gross value of his South-African property and assets, whereas sec. 4 deductions from the 

gross value of the estate of an 'ordinarily resident' would have to be allowed if they can 
be connected to the gross value of his international deceased estate. 

It would be beyond the scope of this work to explore and explain all the possible details 
connected to the deductions that are listed in the provisions of sec. 4 (a) to (q). The follo­

wing is therefore intended as a short introduction to certain aspects of deductions, to high­

light details of i~jrance for South-African estate duty taxation levied on international 
deceased estates. 

III.3.1. Funeral and death-bed expenses 

According to sec. 4 (a) of the Act so much of the funeral and death bed expenses are de­

ductible as the Commissioner considers to be fair and reasonable. These expenses normally 
include all costs related to the last illness of the deceased and include payments to doc­

tors, nursing homes, chemists, etc.
274

) Sec. 4 (a) furthermore includes the costs related to 

the burial or cremation of the deceased, and by the l~test Taxation Laws Amendment 
275) . 276) 

Act, even the deduction of the cost of a tombstone. 

However, the costs of conveying a body of the deceased in or out of the country or from 
277) 

one part of the country to another cannot be deducted. 

Because the gross value of the estate of a deceased who died as an 'ordinarily resident' 

of the Republic embodies his South-African property as well as his world wide property, it 

can be concluded that the funeral and death bed expenses of this person are deductible no 
matter where in the world the funeral took place [if the deceased died overseas and was 

buried there], as long as these costs can be considered to be fair and reasonable. 

On the other hand the funeral costs of a deceased who owned property in South-Africa, but 

was a 'non-resident' at the time of his death are not deductible from the gross value of 

his estate, as long as the funeral took place outside the Republic [when the deceased died 

abroad and was buried there]. In these cases the burial costs of a 'non-resident' deceased 

are not of South-African origin and they are 'normally' deductible under the foreign death 

273) The reader may therefore be referred to the works of, D. Meyerowitz, in: Meyerowitz on Ad­
ministration of Estates ... , chap. 28, para 28.1 to 28.27. I G. A Urquhart ID. M Davis, Estate 
Planning, chap. 3, para 360 to 395 / W. Amie, Estates - Planning and Administration, p. 301 
et seqq. I P. A Olivier I G. P. J. van den Berg, Praktiese Boedelbeplanning, Hoofstuk 3 / T. 
Honore and E. Cameron, Honore 's South African Law of Trusts, p. 396 to 398 I P. A. OIMer, 
Trust Law and Practice, p. 210 seqq. I J. H Jordaan, Estate & Financial Planning / K Hux­
ham I P. Haupt, Notes on South African ... , chap. 27, para 27.5 / A S. Sillce I M Stein, Esta­
te Duty, Principles and Planning, p. 127 et seqq. I J. N. Swart, The Planning and Administra­
tion of Estates, chap. 13 / L A Kemick, Administration of Deceased Estates, chap. 10. 

274) Cf., A S. Sllke IM Stein, Estate Duty, Principles and Planning, p. 127 et seq. I J. N. SWB11; 
The Planning and Administration of Estates, p. 125 / D. Meyerowitz, in: Meyerowitz on Ad­
ministration of Estates ... , chap. 28, para 28.2. / G. A. Urquhart I D. M Davis, Estate Planning, 
chap. 3, para. 361 / K Huxham IP. Haupt, Notes on South African ... , chap. 27, para 27.5. 

275) As published in, D. Meyerowitz IP. Meyerowitz ID. M Davis I T. S. Emslie, The Taxpayer 
42 (1993), p. 101 seqq., especially 120g et seq. 

276) See, D. Meyerowitz IP. Meyerowitz ID. M Davis I T. S. Emslie, The Taxpayer 42 (1993), 
120g. 

277) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para 28.2. / A S. 
Sillce I M Stein, Estate Duty, Principles and Planning, p. 127. 
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tax law which is applicable in the country of the deceased' s 'ordinarily residence'. 278) 

However, it could be argued that the funeral expenses of a 'non-resident' can be deducti­

ble from the gross value of his South-African estate if the deceased died within the Repu­
blic and was buried here. In these cases the funeral and death bed expenses for the 'non­

resident' deceased are of South-African origin, if they were paid for out of the 'South­
African property' of the deceased. 

279
) 

111.3.2. Debts due within the Republic 

Sec. 4 (b) EDA allows a deduction in respect of all claims against the estate, including 

payment of unenforceable claims. But in order to qualify for deduction the debts have to 

have certain features. A debt is deductible, if it is (a) owed by the deceasect2
80

) (b) to a 

person or persons 'ordinarily resident' in the Republic2
81

) and (c) settled out of property 

h. h . . 1 d d . h 282) w 1c ts me u e m t e estate . 

Sec. 4 (b) of the Act therefore requires that the creditor of the deductible debt has to be 
'ordinarily resident'

283
) in the Republic at th~ time of the death of the debtor; although it 

. . . h h d b . d284 J 1s 1rrespect1ve w ere t e e t was mcurre . 

If the creditor is not 'ordinarily resident' in the Republic at the date of death of the de­

ceased [the debtor] a deduction of the deceased's debt under sec. 4 (b) of the EDA is not 

permitted; but the debt might then be deductible under sec. 4 (f) of the Act.
285

) . 

\Vhen all the above mentioned requirements for the deductibility of a South-African debt 

are met, the amount of the debt can be deducted from the gross value of the estate of a 

person who died as an 'ordinary resident' of the Republic as well as from the South-Afri­

can property left by a 'non-resident'. 

111.3.3. The administration charges - costs of administration and liquidation 

Under the provisions of sec. 4 (c) the general costs of winding up the deceased estate, 

278) Because the gross value of the deceased estate of a 'non-resident' of the Republic mainly 
consists of his South-African property and assets, it would be contradictory to allow a per se 
deduction of foreign costs from the gross value of an estate which is generally embodying 
property situated or by right of action enforceable and recoverable within the Republic 
South-Africa A deduction from the gross value of the South-African estate of a 'non-resi­
dent' on the one side can only be allowed, if it is directly connected to an expense paid 
out of his South-African estate on the other side. 

279) In this case the deduction of the funeral costs of the 'non-resident' are directly connected 
to an expense paid out of his South-African estate. Consequently a deduction according to 
sec. 4 (a) of the Act should be allowed. 

280) For details see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para 
28.4. I K Huxham I P. Haupt, Notes on South African ... , chap. 27, para 27.5 I G A Urquhart 
I D. M Davis, Estate Planning, chap. 3, para 362 / W. Abrie, Estates - Planning and Admi­
nistration, p. 302. 

281) More detailed, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para. 
28.5. I A S. Silke I M Stein, Estate Duty, Principles and Planning, p. 129 et seqq. 

282) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para 28.6. 
283) For details on the use of the term 'ordinarily residence' see, part B. IIl.2.1.2.a, p. 78 seqq. of 

this work. 
284) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para. 28.5. I A S. 

Silke I M Stein, Estate Duty, Principles and Planning, p. 129 et seqq. I W. Abrie, Estates -
Planning and Administration, p. 302 / K Huxham I P. Haupt, Notes on South African ... , chap. 
27, para 27.5. 

285) See, W. Abrie, Estates - Planning and Administration, p. 302 / D. Meyerowitz, in: Meyerowitz 
on Administration of Estates ... , chap. 28, para 28.5 / A S. Silke I M Stein, Estate Duty, 
Principles and Planning, p. 129 et seqq., p. 132. 
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such as the costs of realising assets, the costs of collecting debts, the executor's remune­
ration, the costs of advertising for creditors and advertising the account, etc.286) can be 
deducted from the gross value of the estate.

287
) But it has to be observed that income 

accruing after the death of the deceased is not ·~roperty' and expenses in connection with 
such income are not deductible from the estate.2 8) 

The administration charges are deductible in cases where the estate of a deceased of an 
'ordinarily resident' of the Republic is administered as well as in those cases where the 
South-African estate left by a 'non-resident' is administered according to the rules of the 
South-African Administration of Estates Act 66 of 1965. 

111.3.4. Expenses connected to the compliance with the EDA 

The provisions of sec. 4 {d) of the EDA allow the deduction of the expenditure, incurred in 
order to comply with the EDA, for example, with the requirements of the Master or the 
Commissioner. Sec. 4 (d) of the Act therefore mainly i

1
ncludes legal costs incurred by the 

executor in settling a dispute with the Revenue authorities or costs of providing security, 
costs of valuing an estate, etc., but it has to be noted that sec. 4 (d) of the EDA does not 
allow the deduction of expenditure already deducted under sec. 4 (c).289) 
The expenses connected to the compliance with the EDA are deductible from the gross 
value of the estate of a person who died as an 'ordinary resident' of the Republic as well 
as from the gross value of the South-African estate left by a 'non-resident' if they are 
connected to the 'non-resident's' South-African property. 

III.3.5. Foreign property 

It was shown above2
90

), that the international deceased estate of a person who died as an 
'ordinary resident' of the Republic consists of his South-African as well as his world wide 
property, irrespective of where this property is situated. 
The value of certain 'foreign property' which is included in the international deceased 
estate of an 'ordinary resident' of the Republic at the time of his death, however, can be 
deducted from the gross value of his estate, according to the rules of sec. 4 (e) of the 
Act. The deduction of sec. 4 (e) EDA depends chiefly on the time and the manner in 
which the deceased aquired the 'foreign property and assets' , and the Act introduces spe­
cial preconditions for the allowable deduction of 'foreign property' which is included in his 

286) For further details see therefore, D. Meyerowitz, in: Meyerowitz on Administration of Esta­
tes .. ~ chap. 29, para 29.1. to 29.24. / G. A lkquhart / D. M. Davis, Estate Planning, chap. 3, 
para 397 to 3120 / W. Abn'e, Estates - Planning and Administration, p. 314 et seqq. I K 
Huxham / P. Htlllpt, Notes on South African ... , chap. 27, para 27.7. / J. N. Swart, The Plan­
ning and Administration of Estates, chap. 14 / A S. Silke / M. Stein, Estate Duty, Principles 
and Planning, p. 109 et seq. . 

287) See, G. A Urquhart / D. M. Davis, Estate Planning, chap. 3, para 363 / D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 28, para 28.8. 

288) K Huxham / P. Haupt, Notes on South African ... , chap. 27, para 27.5. / G. A Urquhart / D. 
M. Davis, Estate Planning, chap. 3, para 363 / D. Meyerowitz, in: Meyerowitz on Administra­
tion of Estates ... , chap. 28, para 28.8. 

289) For details see, K Huxham / P. Htlllpt, Notes on South African ... , chap. 27, para 27.5. I D. 
Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para 28.9. / J. N. Swart, 
The Planning and Administration of Estates, p. 125 / A S. SD.Jee / M. Stein, Estate Duty, 
Principles and Planning, p. 128 et seq. I W. Abtie, Estates - Planning and Administration, p. 
303. 

290) See, part B. III.2.1.1., p. 68 seqq. of this work 
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. . 1 d d 291) mtemat1ona ecease estate. 

Although sec. 4 (e) of the EDA cannot really be described as a provision which is designed 
to give 'full' unilateral relief from international double taxation [like sec. 3 (2) (c)-(h) of 
the EDA, for example], it can be observed, that sec. 4 (e) of the Act provides a partial 
relief for certain categories of 'foreign property' which are embodied in the international 
deceased estate of deceased persons who were not always 'ordinarily resident' in the Re­

public and whose estate would otherwise perhaps attract the payment of double death ta­
xes. 

A further indication of this special character of sec. 4 (e) of the Act is the fact that it is 
in practice not consistent with sec. 4 (e) to substract 'foreign property' from the gross 

value of the deceased estate of a person born in South-Africa who, having left the country, 
returns to it and at the date of his death possesses foreign assets, aquired while he was Ii-

. 292) 
vmg overseas. 

In order to be deductible the 'foreign property' of an 'ordinarily resident' of the Republic 

must be situated outside the Republic [at the date of death of the deceased] and 

(i) it must have been aquired by the deceased, before he became 'ordinarily 
resident' in the Republic for the first time [e.g. the 'foreign property' of a 

person who immigrated to South-Africa], or 

(ii) if he aquired it after he became 'ordinarily resident' in the Republic for 
the first time, 

(aa) he must have aquired it by donation from a non-resident (but not 

from a 'foreign company'), or 
(bb) he must have inherited it from a non-resident, or 

(iii) he must have aquired it out of the proceeds from the disposal of the 
'foreign property' mention~d in (i) and (ii), or out of any income from 

h 'f . , 293) sue ore1gn property . 

In this context it has furthermore to be mentioned that if the 'foreign property' which 
falls within the scope of sec. 4 (e) of the Act is sold and the proceeds are used to buy an 
asset in South-Africa, the allowable deduction under sec. 4 (e) of the EDA would be 
1 t 

294) 
OS. 

The allowable deduction under sec. 4 (e) of the EDA is only deductible from the gross va­
lue of the estate of a person who died as an 'ordinary resident' of the Republic. 

111.3.6. Foreign debts - debts due outside the Republic 

Sec. 4 (f) of the Act is concerned with the allowable deduction of debts due to persons Ii-

291) Cf, W. Amie, Estates - Planning and Administration, p. 303. 
292) Cf., A S. Silke / M Stein, Estate Duty, Principles and Planning, p. 150. 
293) See for defails, W. Amie, Estates - Planning and Administration, p. 303 / K Huxham / P. 

Haupt, Notes on South African ... , chap. 27, para 27.5. / D. Meyerowitz, in: Meyerowitz on 
Administration of Estates ... , chap. 28, para 28.13. / J. N. ~ The Planning and Administra­
tion . of Estates, p. 126 / A S. Sillce / M Stein, Estate Duty, Principles and Planning, p. 149 
et seqq. I G. A Urquhart / D. M Davis, Estate Planning, chap. 3, para. 365, 366. 

294) See, G. A Urquhart / D. M Davis, Estate Planning, chap. 3, para 366 / D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 28, para. 28.13. 
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ving outside South-Africa. Such debts are only allowable as deductions if and to the extent 
to which they have been paid out of the proceeds of assets which are included in the gross 
value of the estate as 'property' for estate duty purposes.

295
) Debts of the deceased, due 

by him to foreign creditors ['non-residents' of the Republic], must first be paid from the 
foreign assets which are not 'property', and it is only the excess whic~ is then deducted 
from the gross value of the estate according to sec. 4 (f) of the EDA. 

296 

For example, if the South-African property of a deceased amounts to R 100 000, foreign 
property that is not included in the estate amounts to R 40 000 and foreign debts amount 

to R 10 000, no portion of the foreign debt is deductible under sec. 4 (f) of the EDA, since 
the non-dutiable foreign property exceeds R 10 000. 

If on the other hand the foreign debts had amounted to R 50 000, R 10 000 of this amount 
would have been deductible as the excess of the foreign debts (R 50 000) over the non­
dutiable foreign assets (R 40 000). 

If all the foreign property and assets of a deceased are dutiable, all foreign debts are de­

ductible. If the foreign assets consist of both dutiable and non-dutiable assets, the excess 
of the foreign debts over the non-dutiable foreign assets can be deducted. 

297
) 

It has to be emphasized that the debts of the deceased have to be owed to a cj,erson or 
persons 'ordinarily resident' outside South-Africa in order to rank for deduction. 2 ) 

If all the above-mentioned requirements for the deductibility of a foreign debt are met, the 

amount of the debt can be deducted from the gross value of the estate of a person who 
died as an 'ordinary resident' of the Republic as well as from the South-African property 
left by a 'non-resident' [but only if the foreign debts exceed the 'non-resident's' 'foreign 

property and assets']. 

111.3.7. Limited interests aquired by the way of donation 

The provisions of sec. 4 (g) of the EDA provide, that if the deceased held a usufruct, a fi-

d · · · h d 299) f d h' b d . uc1ary interest or an annuity c arge upon property , trans erre to im y a onation 
during his lifetime and the right to which reverts to the original donor on his death, the 
value of the limited interest held by him is. deducted from the total value of his estate. 
This provision 'generally' refers to South-African limited interests and the South-African 
limited interests which were aquired in the above mentioned way can be deducted from the 
gross value of the estate of a person who died as an 'ordinary resident' of the Republic as 
well as from the South-African property left by a 'non-resident' . 
Because the gross value of an international deceased estate of an 'ordinary resident' of 
the Republic in addition to his South-African property also comprises his world wide pro­
perty, it could be argued that 'foreign limited interests' held by an 'ordinarily resident' of 

the Republic at the time of his death might also be deductible under sec. 4 (g), as soon as 
they form a part of the gross value of his international deceased estate and can be cha-

295) In detail, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para. 28.14. 
I G. A Urquhart I D. M Davis, Estate Planning, chap. 3, para. 367 / W. Ablie, Estates -
Planning and Administration, p. 302 / K Huxhsm I P. Haupt, Notes on South African ... , chap. 
27, para. 27.5 I A S. Silke IM Stem, Estate Duty, Principles and Planning, p. 132 et seq. I 
J. N. Swart, The Planning and Administration of Estates, p. 126. 

296) A S. Silke I M Stein, Estate Duty, Principles and Planning, p. 132 et seq. I D. Meyerowitz, 
in: Meyerowitz on Administration of Estates ... , chap. 28, para. 28.14./ G. A Urquhart ID. M 
Davis, Estate Planning, chap. 3, para 367. 

297) See, A S. Silke I M Stein, Estate Duty, Principles and Planning, p. 133. 
298) Cf, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para. 28.14./ G. A 

Urquhart I D. M Davis, Estate Planning, chap. 3, para. 367. 
299) As defined in sec. 3 (2) (a) of the EDA, see also part B. III.2.1., p. 68 et seqq. of this tesis. 
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racterized as 'foreign limited interests which were aquired by the way of donation' 
[comparable

3
00) to the interests meant in sec. 4 (g) of the Act]. 

From the gross value of the deceased estate of a person who was 'not ordinarily resident' 

in South-Africa at the time of his death a deduction of 'foreign limited interests which 
were aquired by the way of donation' is not possible Because these interests were not in­
cluded in his South-African estate in the first place. 301 

III.3.8. Donations to charitable institutions and other similar bequests 

A further deduction is allowed by sec. 4 (h) of the EDA in respect of the value of any 
property which is included in the gross value of the deceased estate and which accrues to 
certain institutions which carry on activities which are mainly concerned with the support 

and furtherance of charity, education and religion and which are exempt from income tax 
in terms of the Income Tax Act 58 of 19~2 [as long as they were not otherwise allowed as 
a deduction under sec. 4 of the EDA].

302 

In order to be deductible from the gross value of the estate of a deceased the value of 
property of the deceased, in terms of his will or any other manner, must accrue or have 
accrued to 

(i) any charitable, educational or religious institution of a public character which 
is exempt from tax in terms of sec. 10 (1) (f) of the ITA and any fund which 
has been approved by the Commissioner under that section 3o3); or 

(ii) a public institution in the Republic which is exempt from tax in terms of 
sec. 10 (1) (cB) (i) (aa) to (dd) of the ITA, i.e. an institution formed to: 

(aa) conduct or promote scientific, technical or industrial research; or 
(bb) to provide medical, dental, blood transfusion, hospital or nursing 

services; or 
(cc) to engage in or promote nature conservation or animal protection 

activities; or 
(dd) to engage in or

3
8~~mote activities which the CIR is satisfied are of a 

cultural nature; or 

(iii) the State or any local authority within the Republic;30S) or 

300) A method for a comparison between the South-African and the foreign limited interests can 
be found in part B. IIl.2.1.1.b.dd~. and y., p. 74 of this work. 

301) See, part B. IIl.2.1.2~ p. 78 seqq. 
302) For details see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para 

28.16. / K Huxham / P. Haupt, Notes on South African ... , chap. 27, para 27.5 / G. A Urquh­
art / D. M Davis, Estate Planning, chap. 3, para 370, 371 / W. Abrie, Estates - Planning and 
Administration, p. 304 seqq. I A S. Sllke / M Stein, Estate Duty, Principles and Planning, p. 
133 et seq. I l N. Swart, The Planning and Administration of Estates, p. 126, 127. 

303) The abbreviation ITA refers to the Income Tax Act 58 of 1962. For details on sec. 10 (1) (f) 
ITA see, A P. de Koker / G. A Urquhart; Income Tax in South Africa, Vol. I, chap. 9, para. 
9.11. / C. Divaris / M Stein, Silke on South-African Income Tax, Vol. I, chap 6., para 6.16, 
6.16A. / D. Meyerowitz / E. Spiro, Meyerowitz and Spiro on Income Tax, para. 557 to 560A. 

304) For further information on sec. 10 (1) (cB) (i) (aa) to (bb) of the ITA see, A P. de Koker / 
G. A. Urquhart; Income Tax in South Africa, Vol. I, chap. 9, para 9.3. / C. Divaris / M Stein, 
Silke on South-African Income Tax, Vol. I, chap 6., para 6.45 / D. Meyerowitz / E. Spiro, 
Meyerowitz and Spiro on Income Tax, para. 562. 

305) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para 28.16. 
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(iv) any company, society or association within the Republic which is exempt 
from tax in terms of sec. 10 (1) (cF) of the ITA, i.e. which has been formed 
t . 'd 'd . 1 d . d . d , . 306) o prov1 e res1 entia accommo at1on to age or retire persons. 

If a deceased in terms of his will or in any other manner transferred parts of his property 
and assets to a charitable institution or made a bequest in accordance with the above 
mentioned requirements of the ITA, the amount of the value of this property can be de­
ducted from the gross value of his estate when he died as an 'ordinary resident, of the 
Republic as well as from his South-African property when he died as a 'non-resident' of 
the Republic [but in these cases only if the 'non-resident' transferred South-African pro­
perty to a South-African charitable institution]. 
In the cases where the gross value of the international deceased estate of an 'ordinary re­
sident' of the Republic also comprises donations he made to any foreign charitable, educa­
tional or religious institution, it is arguable that these donations might have to be seen as 
an allowable deduction in the sense of sec. 4 (h) (i) of the EDA [if these donations can be 
compared to the donations meant in seen 4 (h) (i)].

3
0
7
) However, it has to be observed 

that sec. 4 (h) (i) does not explicitly provide for such a deduction and sec. 4 (h) (ii) to 
(iv) only mentions South-African institutions. 

111.3.9. Improvement made to property by the beneficiary 

In the cases where the value of any property which is included in the gross value of the 
deceased estate has been enhanced by impropvements made at the expense of the person 
to whom the property accrues upon the death of the deceased, the amount by which the 
value of such property has been increased by those imgrovements is deductible from the 
deceased' s estate according to sec. 4 (i) of the EDA. 

30 
)In order to be deductible the va­

lue of the property must have increased (a) due to improvements made by the beneficiary 
of such 

3
£~~perty, (b) during the lifetime of the deceased and ( c) with the deceased' s 

consent. 
The deductible amount is based on the amount by which the improvements have increased 
the deceased' s property's value and not the true cost of improvement. If improvements 
made at the cost of R 5 000 increase the value of the property by R 15 000, the deduction 
will be R 15 000.310) 
The improvements made to the deceased' s property by the beneficiary can be deducted 

306) For detailed information on sec. 10 (1) (cF) of the ITA see, A P. de Koker I G. A Urquhart, 
Income Tax in South Africa, Vol. I, chap. 9, para 9.7. / C Divaris I M. Stein, Silke on 
South-African Income Tax, Vol. I, chap 6., para. 6.24A / D. Meyerowitz IE. Spiro, Meyero­
witz and Spiro on Income Tax, para. 562B. 

307) This results mainly from the fact, that any charitable, educational or religious institution of a 
public character also means any foreign charitable, educational or religious institution of a 
public character. See, sec. 4 (h) (i) of the EDA, read together with sec. 10 (1) (f) of the 
ITA, and A P. de Koker I G. A Urquhart, Income Tax in South Africa, Vol. I, chap. 9, para. 
9.11. I C. Divaris I M. Stein, Silke on South-African Income Tax, Vol. I, chap 6., para. 6.16, 
6.16A. 

308) For details see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para. 
28.23. / G. A Urquhart I D. M. Davis, Estate Planning, chap. 3, para 372 / W. Ab.tie, Estates 
- Planning and Administration, p. 306, 307 I K Huxham I P. Haupt, Notes on South African ... , 
chap. 27, para. 27.S / A S. SiJke I M. Stein, Estate Duty, Principles and Planning, p. 143 et 
seq. I J. N. Swan; The Planning and Administration of Estates, p. 127, 128. 

309) K Huxham IP. Haupt, Notes on South African ... , chap. 27, para. 27.S. 
310) See also the examples of· K Huxham I P. Havpt, Notes on South African ... , chap. 27, para. 

27.S / W. Ab.tie, Estates - Planning and Administration, p. 307. 

102 



from the gross value of the estate of a person who died as an 'ordinarily resident' of the 
Republic as well as from the gross value of the South-African estate left by a 'non-resi­
dent', if the improvements made by the beneficiary are connected to the 'non-resident's' 
South-African property. 

If the gross value of the international deceased estate of an 'ordinarily resident' of the 
Republic is enhanced by improvements made to the deceased' s foreign property by the be­
neficiary of this property, it could once more be arguable that the value of these improve­
ments might have to be seen as an allowable deduction by analogy to sec. 4 (i) of the 
EDA [if the improvements made by the beneficiary to the deceased' s foreign property can 

be compared to the improvements meant in sec. 4 (i)]; but it must be observed, that this 

section does not explicitly provide for such a deduction. 

111.3.10. Improvements to fiduciary or usufructuary interest 

A similar deduction to that available in terms of sec. 4 (i) of the Act applies under sec. 4 
(j) of the EDA, where the value of any fiduciary, usufructuary or other like interest which 
ceases upon the death of a deceased has been enhanced by improvements made at the ex­

pense of th~ person to whom the benefit of the interest will fall on the death of the 
311) 

deceased. 
The allowable deduction is equal to the enhancement of the value of the property, calcula­

ted at the time of death of the deceased and not at the time that the improvements were 
made. 

312
) In order to have an allowable deduction the improvements to the fiduciary or 

usufructu~ interest have to be made during the lifetime of the deceased and with his 
31JJ -

consent. 
The improvements made to the fiduciary or usufructuary interest by the beneficiary can be 
deducted from the gross value of the estate of a person who died as an 'ordinary resident' 
of the Republic as well, as from the gross value of the South-African estate left by a 
'non-resident' , if the improvements made by the beneficiary are connected to the 'non-re­

sident 's' South-African property. 
If the gross value of the international deceased estate of an 'ordinary resident' of the Re­
public is enhanced by improvements to his foreign fiduciary or usufructuary interests by the 
beneficiary of these limited interests, it could once again be arguable that the value of 
these improvements might have to be seen as an allowable deduction by analogy to sec. 4 

(j) of the EDA [if the improvements made by the beneficiary to the deceased' s foreign li­

mited interests can be compared to the improvements envisaged by sec. 4 (j)]; but once 
again it must be observed, that this section does not explicitly provide for such a deducti­

on. 

111.3.11. Insurance policies and registered stock 

The provisions of sec. 4 (k) and sec. 4 (1) of the Act were deleted from the EDA with ef-

311) More detailed in the works of, W. Abrie, Estates - Planning and Administration, p. 307 / K 
Huxham I P. Haupt, Notes on South African ... , chap. 27, para 27.5. I D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 28, para 28.24. / J. N. ~ The Planning 
and Administration of Estates, p. 128 / A S. Sillre I M. Stein, Estate Duty, Principles and 
Planning, p. 144 et seq. I G. A Urquhart I D. M. Davis, Estate Planning, chap. 3, para. 373. 

312) For a practical example see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , 
chap. 28, para 28.24 / K Huxham I P. Haupt, Notes on South African ... , chap. 27, para 27.5. 

313) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para 28.24 / K 
Huxham I P. Haupt, Notes on South African ... , chap. 27, para 27.5. 
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314) 
feet from the 16th of March 1988. 

III.3.12. Accrual claims against the estate 

Where the surviving spouse or the estate of the surv1vmg spouse has a claim against the 
estate of the deceased [according to sec. 3 of the Matrimonial Property Act 88 of 1984), 
because the accrual in the estate of the deceased is larger than the surviving spouse's 
accrual, this claim is in accordance with sec. 4 (lA) of the EDA deductible from the gross 
value of the deceased' s estate.315) 

The claim of the surviving spouse against the deceased estate can@leducted from the gross 
value of the estate of a person who died as an 'ordinary resident, of the Republic as well 
as from the gross value of the South-African estate left by a 'non-resident' [if he was 
married according to South-African law and the South-African property of the 'non-resi­
dent' deceased was governed by the matrimonial property regime of the Matrimonial Pro­
perty Act 88 of 1984]. 
Because sec. 4 (lA) explicitly only refers to claims under the Matrimonial Property Act 88 
of 1984 it is questionable what will happen to the accrual claims a surviving spouse or the 
estate of a surviving spouse has against the international deceased estate of an 'ordinary 
resident' under a foreign matrimonial property regime [if the spouses were married under a 
foreign law and the marriage was governed by a foreign matrimonial property regime]. 

111.3.13. Limited interests created by a predeceased spouse 

According to sec. 4 (m) of the Act, the value of a usufructuary or another similiar right 
{n.b. that a fiduciary interest is excluded] or an annuity charged upon property can be de­
ducted from the gross value of the deceased' s estate, if such a usufruct, right or annuity 

316) 
was created by the predeceased spouse of the deceased. 
In order to be deductible in accordance with sec. 4 (m) of the EDA the value of such pro­
perty must first be included in the gross value of the deceased estate and then deducted. 
But this deduction is not claimable if a deduction in respect of the value of such interest 
or right was allowed in the determination of the net value of the deceased estate of the 
predeceased spouse under the provisions of sec. 4 (q) of the Act, that is to say, where the 
usufruct, similar right or annuity had been left to the second dying spouse.

317
) 

The limited interests that were created by a predeceased spouse can be deducted from the 
gross value of the estate of a person who died as an 'ordinary resident' of the Republic as 

314) K Hurham / P. Haupt, Notes on South African ... , chap. 27, para 27.5. I G. A Urquhart/ D. 
M. Davis, Estate Planning, chap. 3, para. 374 to 377 / J. N. Swart; The Planning and Admini­
stration of Estates, p. 128, 129 I A S. SD.lce I M. Stein, Estate Duty, Principles and Planning, 

. p. 141 et seq. 
315) For more details see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, 

para. 28.7. / G. A Urquhart ID. M. Davis, Estate Planning, chap. 3, para. 378, 379 / W. Ab­
rie, Estates - Planning and Administration, p. 307 / K Hwcham I P. Haupt, Notes on South 
African ... , chap. 27, para 27.5 / J. N. Swart; The Planning and Administration of Estates, p. 
129. 

316) See also, W. Abrie, Estates - Planning and Administration, p. 307, 308 / K Huxham / P. 
Haupt, Notes on South African ... , chap. 27, para 27.5. / D. Meyerowitz, in: Meyerowitz on 
Administration of Estates ... , chap. 28, para. 28.19. / J. N. Swart; The Planning and Administra­
tion of Estates, p. 129, 130 I A S. Sillce I M. Stein, Estate Duty, Principles and Planning, p. 
146 et seq. I G A Urquhart I D. M. Davis, Estate Planning, chap. 3, para 380. 

317) W. Abrie, Estates - Planning and Administration, p. 308 / K Hwcham / P. Haupt, Notes on 
South African ... , chap. 27, para. 27.5. / D. Meyerowitz, in: Meyerowitz on Administration of 
Estates ... , chap. 28, para 28.19. 
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well as from the gross value of the South-African estate left by a 'non-resident' [if the 
usufructuary, the annuity or other similar rights that were created by a predeceased spouse 
are connected to the 'non-resident's' South-African property]. 

III.3.14. Books, pictures, statuary or other works of art lent to the State 

Where the gross value of a deceased' s estate includes books, paintings, sculptures or other 
works of art, the value of these objects of art can be deducted from the gross value of his 
estate if the deceased lent the items mentioned to the state or any other local authority in 
the Republic for a period of at least 30 years in terms of a notarial deed, and the dece­
ased died within that period [sec. 4 (o) of the Act].

318
) 

Books, pictures, statuary or other works of art lent to the State can be deducted from the 
gross value of the estate of a person who died as an 'ordinarily resident' of the Republic 
as well as from the gross value of the South-African estate left by a 'non-resident' [if the 
aforementioned books, pictures, statuary or other works of art are included in the 'non-re­
sident 's' South-African property]. 
If foreign books, pictures, statuary or other works of art, which are included in the gross 
value of the international deceased estate of a person who died as an 'ordinarily resident' 
of the Republic are lent to the South-African state, their value will also have to be deduc­
ted from the gross value of his estate in terms of sec. 4 (o) of the Act. But sec. 4 (o) of 
the Act does not explicitly provide for the situation where foreign [or South-African] ob­
jects of art are lent to a foreign state under the same preconditions as mentioned above; 
and it seems to be questionable and doubtful whether the value of such objects of art 
[ which are included in the gross value of an international deceased estate of an 'ordinarily 
resident' of the Republic], is deductible in terms of sec. 4 (o) of the EDA. 

111.3.15. The value of deemed property taken into accollllt in the valuation of shares 

The value of any property deemed to be property [according to sec. 3 (3) of the Act
319

)] 
of the deceased which the Commissioner is satisfied has been taken into account in valu­
ing unquoted shares [sec. 5 (1) (f') of the Act] included as property [as defined

32
0)] in the 

estate ranks for deduction in full provided thE1t this value is not otherwise deductible under 
321) 

sec. 4 of the Act [sec. 4 (p) of the EDA]. 
The value of deemed property which was also taken into account in the valuation of un­
quoted shares [sec. 5 (1) (f') of the Act] can be deducted from the gross value of the esta­
te of a person who died as an 'ordinary resident' of the Republic as well as from the 
gross value of the South-African estate left by a 'non-resident' [if the deemed property 
built a part of the non-residents South-African property and was taken into account in the 
valuation of unquoted shares (sec. 5 (1) (f') of the Act) he held in a South-African compa-

318) For details see, K Huxham I P. Haupt, Notes on South African._, chap. 27, para 27.5. / G. A 
Urquhart / D. M. Davis, Estate Planning, chap. 3, para 385 to 387 / J. N. Swart, The Plan­
ning and Administration of Estates, p. 130 I A S. Silke / M. Stein, Estate Duty, Principles 
and Planning, p. 143 / D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, 
para. 28.25. / W. Abrie, Estates - Planning and Administration, p. 308. 

319) See also, part B. IIl.2.2., p. 82 et seqq. of this work. 
320) Cf, part. B. IIl.2.1., p. 68 et seqq. of this work. 
321) See, W. Abrie, Estates - Planning and Administration, p. 308, 309 / K Huxham / P. Haupt, 

Notes on South African ... , chap. 27, para 27.5. / D. Meyerowitz, in: Meyerowitz on Admini­
stration of Estates ... , chap. 28, para 28.26. / J. N. Swart, The Planning and Administration of 
Estates, p. 131 / A S. Sillce / M. Stein, Estate Duty, Principles and Planning, p. 147 et seq. I 
G. A Urquhart I D. M. Davis, Estate Planning, chap. 3, para 388. 
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ny]. 

But the application of the deduction rule of sec. 4 (p) of the Act mentioned above will be­
come more problematic, where the gross value of the international deceased estate of an 
'ordinary resident' of the Republic also embodies foreign property deemed to be property, 
which was taken into account in the evaluation of foreign unquoted shares [and it is que­
stionable whether sec. 4 (p) or sec. 4 (p) analogously provide for such a deduction]. 

111.3.16. The amounts which accrued to the surviving spouse 

The value of all property which is included in the gross value of the deceased' s estate and 
which accrues to the surviving spouse, either in the terms of a will or by intestate succes­
sion, can be deducted to the extent that it has been included in property [sec. 4 q of the 
EDA] .

322
) Sec. 4 (q) includes, for example, usufructs, fiduciary rights and annuities char­

ged upon property which accrued ts the surviving spouse, for example, due to donations or 
bequests made by a third party. 

323 
The deduction also applies to the proceeds of a policy 

on the deceased' s life which accrues to the surviving spouse, whether in terms of a will or 
as a result of a cession of the policy which the deceased made during his lifetime.

324
) 

However, it must be observed that the deduction of amounts already deducted under other 
provisions of sec. 4 EDA is not allowed. 
The sec. 4 (q) deduction must furthermore be reduced by any amount which the surviving 

spouse has to dispose of to any other person or trust in terms of the will of the deceased; 
and it is also not allowed to make a deduction under sec. 4 (q) of the Act if the deceased 
established a trust for the benefit of the surviving spouse and if someone other than the 

. 325) 
spouse can also benefit from the trust. 
The amounts which accrued to the surviving spouse can be deducted from the gross value 
of the estate of a person who died as an 'ordinarily resident' of the Republic as well as 
from the gross value of the South-African estate left by a 'non-resident' [if the accruing 
amounts are included in the 'non-resident's' South-African property]. 
Finally it can be stated that the application of sec. 4 (q) will also be difficult where it has 
to be applied to foreign property which is included in the gross value of the property of an 
international deceased estate of an 'ordinary resident' of the Republic. 

111.3.17. Summary 

In order to determine the net value of a[n] [international] deceased estate, the gross value 
of the estate has to be reduced by the deductions that are allowed under sec. 4 (a) to (q) 

of the EDA. 
On examining the provisions of sec. 4 (a) to (q) of the Act it can be seen that the allowa­
ble deductions in terms of sec. 4 (a) to (q) do not explicitly distinguish between the de­
ductions that have to be made from the international [world wide] estate of a deceased 

322) More detailed, K Huxham I P. Haupt, Notes on South African ... , chap. 27, para 27.5. / G. A 
Urquhart I D. M Davis, Estate Planning, chap. 3, para 388 to 393 / J. N. Swart; The Plan­
ning and Administration of Estates, p. 131 et seqq. I D. Meyerowitz, in: Meyerowitz on Ad­
ministration of Estates ... , chap. 28, para 28.17. / W. Abrie, Estates - Planning and Administra­
tion, p. 309. 

323) See, W. Abrie, Estates - Planning and Administration, p. 309. 
324) Cf., W. Abrie, Estates - Planning and Administration, p. 309. 
325) See, K Huxham IP. Haupt, Notes on South African ... , chap. 27, para 27.5. I G. A Urquhart I 

D, M Davis, Estate Planning, chap. 3, para 388 to 393 I W. Abrie, Estates - Planning and 
Administration, p. 309. 
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who was 'ordinarily resident' of the Republic at the time of his death, and the deductions 
that have to be made from the [mainly] South-African estate of a 'non-resident' person 

· owning property in South-Africa at the time of his death; although it was indicated earlier 
that these estates usually have a different scope. 

As a result the application of the regulations of sec. 4 (a) to (q) becomes difficult as soon 
as a foreign element is introduced to a[n] [international] deceased estate and the deducti­
ons in terms of sec. 4 (a) to (q) of the EDA have to be applied to these estates. 

One possible approach to deal with and to overcome the difficulties introduced by the in­
ternational aspects of a deceased estate in the context of the application of sec. 4 (a) to 
(q) is to refer to one of the basic principles of the EDA, viz., the principle that the gross 
value of the deceased estate of a 'non-resident' is mainly comprised of his South-African 
property and assets, whereas the gross value of the deceased estate of an 'ordinary resi­
dent' is assessed by compiling his South-African and his world-wide property and assets. 
In accordance with this principle of the EDA, deductions from the gross value of the esta­
te of a 'non-resident', in terms of sec. 4 of the Act, can only be allowed if they are di­
rectly connected to the gross value of his South-African property and assets 

326
\ whereas 

· deductions from the gross value of the estate of an 'ordinary resident', in terms of sec. 4 
of the Act, will be allowed if they can be connected to the gross value of his international 
deceased estate and certain other factors as laid down in the several sub-sections of sec. 
4 of the Act. 

The general attitude of the EDA to exclude the possibility of levying double death duties 
on 'foreign property' by granting unilateral relief finds a further elaboration in sec. 4 (e) 
of the EDA. 
Although sec. 4 (e) of the EDA cannot really be described as a regulation which is design­
ed to give a 'full' unilateral relief from international double taxation [like sec. 3 (2) 
(c)-(h) of the EDA], it can be observed that sec. 4 (e) of the Act provides partial relief 
for certain categories of 'foreign property' which are embodied in the international estate 
of deceased persons who were not always 'ordinarily resident' in the Republic (e.g. immi­
grants) and whose estate would otherwise perhaps attract the payment of double death ta­

xes. 

III.4. The abatement in terms of sec. 4 A of the Estate Duty Act 

After the gross value of the international deceased estate of an 'ordinary resident' or a 
'non-resident' of the Republic has been reduced by the applicable allowable ded1ctions of 
sec. 4 (a) to (q) of the EDA, the net value of the estate has been established.

327
) 

Since the partial implementation of the Margo Report proposals in the EDA
328 

and the 

326) Sec. 4 deductions are directly connected to the gross value of the South-African estate of 
a 'non-resident' if the expense for which an allowable deduction in terms of sec. 4 of the 
EDA is claimed, can directly be linked to an expense which was paid out of [or which was 
paid with a special regard to] the South-African estate [property and assets] of the 'non-re­
sident' on the other side. 

327) Cf, G. A. Urquhart / D. M Davis, Estate Planning, chap. 3, para. 360 / W. Abrie, Estates -
Planning and Administration, p. 301 I D. Meyerowi~ in: Meyerowitz on Administration of 
Estates ... , chap. 28, para. 28.1. 

328) Vide supra, part A IV.3. p. 18 of this work and M Stein, (1988) 3 Tax Planning, p. 140, 142 
I D. Meyerowitz / P. Meyerowitz / D. M Davis, The Taxpayer 37 (1988), p. 120(d). 
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introduction of a new sec. 4A to the Act, the dutiable amount for estate duty purposes is 
assessed by a further and substantial deduction of R 1 million from the net value of the 
deceased estate.

329
) 

After the abatement [rebate] of R 1 million which is allowed in terms sec. 4A of the EDA, 
has been deducted from the net value of the [international] deceased estate of an 'ordina­
rily resident' or from the net value of the South-African estate of a 'non-resident' of the 
Republic, the dutiable amount of the international respectively South-African estate con­
cerned [for South-African estate duty purposes] has been established_33o) 

According to the first schedule of the EDA the rate of estate duty [at a flat rate of 15%] 
has to be applied on the dutiable amount and the estate duty liability on the international 
estate of a deceased person is basically assessed. 

III.5. Other rebates and deductions 

Although most of the deductions which are allowed under the regulations of the EDA are 
embodied in the terms of sec. 4 (a) to (q) of the Act, there are a number of other rebates 
and deductions by which the South-African estate duty liability of an international dece­
ased estate of both an 'ordinarily resident' and a 'non-resident' of the Republic can be 
reduced. 331) 

However, in contrast to the allowable deductions in terms of sec. 4 (a) to (q) these reba­
tes and deductions are not substracted from the gross valu~ of a deceased estate, but di­
rectly from the otherwise payable amount of estate duty. 

332 

These rebates and deductions are laid down in sec. 16 of the Act and in the First Schedule 
to the EDA. The deductions and rebates which are directly deductible from the amount of 
estate duty comprise a rebate for rapid succession in terms of the First Schedule to the 
EDA as well as a deduction for transfer duties paid, in terms of sec. 16 (a) of the Act, 
and a deduction for foreign death duties paid in respect of the same deceased estate in a 
foreign country [sec. 16 (c) EDA]. 
Because the scope of this work is limited to some aspects of estate duty on deceased 
estates in the Republic of South-Africa - with special reference to the problems and ef­
fects of double taxation occuring in relation to the German ErbStG (Inheritance Tax Act) 
a short introduction to the first two possible rebates and deductions will suffice, but the 
unilateral relief provision granted by sec. 16 (c) of the EDA will be dealt with in greater 
detail. 

III.5.1. Rebate for rapid succession - rebate on successive deaths 

The first rebate that can be deducted from the payable amount of estate duty is the rebate 
for rapid succession in terms of the First Schedule of the EDA. 
The rebate on successive deaths follows the broad principle of the EDA that property in a 

329) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 28, para 28.1. / G. 
A Urquhart / D. M Davis, Estate Planning, chap. 3, para 394, 395 / W. Amie, Estates -
Planning and Administration, p. 309 / K Huxham I P. Haupt, Notes on South African ... , chap. 
27, para. 27.6. 

330) K Huxham I P. Haupt, Notes on South African ... , chap. 27, para. 27.6. I G. A Urquhart I D. 
M Davis, Estate Planning, chap. 3, para 394, 395. 

331) See also, W. Amie, Estates - Planning and Administration, p. 310. 
332) W. Amie, Estates - Planning and Administration, p. 310 / I. N. ~ The Planning and Ad­

ministration of Estates, p. 160 seqq. . 
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deceased estate shall not be subjected to double taxation [neither domestic nor internatio­
nal double taxation 

333
)]. In cases where property is included in the deceas-ed estate of a 

[second] person which formed part of the deceased estate of another [first] person who 

died less than ten years before Jgs [second] deceased, a measure of relief is available 
[see, First Schedule to the EDA]. ) 

In terms of the First Schedule to the EDA the amount of estate duty based on property in­
cluded in the estate of the first dying and in te estate of the second dying can be redu­
ced [according to the apportionment method335 ] by 

100% if the second dying person dies within two years ot the first dying person 
80% if the period is two to four years 
60% if the period is four to six years 
40% if the period is six to eight years, and 

20% if the period is eight to ten years, after the death of the first dying person, 
provided that the property or underlying property resulted in estate duty when the first 

person died. The red\lction cannot be more than the estate duty paid on the death of the 
f . d . 336) irst ymg person. 
The rebate in terms of the First Schedule of the EDA can be deducted from the amount of 
estate duty of a person who died as an 'ordinary resident' of the Republic as well as from 
the amount of South-African estate duty payable by a 'non-resident' [if the property or 

underlying property resulted in South-African estate duty when the first person died and 
thereafter built a part of the non-residents South-African property]. 
If the property or underlying property can be characterized as foreign property in the inter­
national deceased estate of an 'ordinary resident' of the Republic, the rebate in terms of 
the First Schedule of the EDA should also be deductible if the foreign property resulted in 
South-African estate duty when the first owner died. 

111.5.2. Transfer duty 

In terms of sec. 16 (a) of the EDA the payable amount of estate duty can furthermore be 
reduced by any amount of transfer duty which [ ... ] has been paid in respect of the aquisiti­
on from the deceased or his estate of any property included in the estate for the purposes 
of the assessment of duty by any person liable for the duty attributable to that property. 
This means that if someone aquired property from a first dying or from his estate and paid 
transfer duty on it, this transfer duty can be deducted from the payable amount of estate 
duty levied on his property, provided that the second dying who was liable for the payment 
of transfer duty on the property in the first case is also liable for the estate duty in re-

333) For a definition of the terms domestic and international double taxation vide supra, part A 
11.2.2. and II.2.3., p. 8 seqq. of this work. 

334) See, K Huxham I P. Haupt, Notes on South African ... , chap. 27, para 27.11. I J. N. Swart; 
The Planning and Administration of Estates, p. 162 seqq. I A S. Silke I M. Stein, Estate Du­
ty, Principles and Planning, p. 165 et seqq. I W. Abrie, Estates - Planning and Administration, 
p. 310 seq. I D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 
30.9. ·--

335) For a detailed introduction to the apportionment method see, D. Meyerowitz, in: Meyerowitz 
on Administration of Estates ... , chap. 30, para. 30.9. 

336) A S. Silke / M. Stein, Estate Duty, Principles and Planning, p. 165 / W. Abrie, Estates -
Planning and Administration, p. 310 / D. Meyerowitz, in: Meyerowitz on Administration of 
Estates ... , chap. 30, para 30.9. / K Huxham / P. Haupt, Notes on South African ... , chap. 27, 
para 27.11. 
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spect of that property in the second case. 337) 

Presently there is probably no constellation under which transfer duty can or has to be de­
ducted from the payable amount of estate duty levied on a deceased estate, because trans­

fer du~y is not jJstble in respect of_ the aquisition o_f _property by inheritance [either testa­
te or mtestate] and another typical case of aqumng property, by the way of donation, 
was removed from liability for estate duty.339) 

Nevertheless, as soon as transfer duty is paid on property in the above· mentioned way, the 
deduction in terms of sec. 16 (a) of the EDA can be substracted from the amount of estate 
duty of a person who died as an 'ordinary resident' of the Republic as well as from the 
amount of South-African estate duty payable by a 'non-resident' . 

111.5.3. The deduction of foreign death duties 

As mentioned above, it is one of the basic principles of the EDA not to subject the pro­
perty and assets which are included in a[n] [international] deceased estate to [domestic or 
international] double taxation. This principle applies especially where a foreign element 
(e.g. foreign property or foreign taxation) is introduced to the assessment of a South-Afri­
can estate duty liability. 
One example of this principle are the above-mentioned provisions of sec. 3 (2) (c) to (h) 
and sec. 4 (e) of the EDA. These provisions can be regarded as special unilateral relief re­

gulations, designed to grant relief from double taxation under certain special circumstan­
ces. 
It can be seen, that the provisions of sec. 3 (2) (c) to (h) and sec. 4 (e) of the Act were 
especially designed and expressily refer either to situations where the foreign property of a 
'non-resident' [sec. 3 (2) (c) to (h)] or the foreign property of a person who was not al­
ways 'ordinarily resident' in South-Africa and only later in his life became 'ordinarily re­
sident' in the Republic [for example, immigrated to South-Africa] is exempt from a 
South-African estate duty liability. 
In contrast to the provisions of sec. 3 (2) (c)-(h) and sec. 4 (e) of the Act, sec. 16 (c) of 

the EDA deals with unilateral relief in those cases where the international deceased estate 
of a person who died as an 'ordinary resident' of the Republic did not only attract South­
African estate duty but also foreign death duties. 

34
o) 

According to sec. 16 (c) of the Act a deduction of foreign death duties from the South­
African estate duty liability is allowed if the foreign property of an 'ordinarily resident' 
person of the Republic is the subject of foreign death duties and South-African estate duty 
at the same time; and the deduction of foreign death duties in terms of sec. 16 (c) of the 
EDA can be applied where (a) the deceased was 'ordinarily resident' in the Republic at 
the date of his death; and (b) the foreign death duties were paid on property situate outsi-

337) For further information see, W. Abrie, Estates - Planning and Administration, p. 313 I K 
Huxhsm / P. Haupt, Notes on South African .. ., chap. 27, para 27.9. / D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 30, para 30.8. / J. N. Swatt; The Planning 
and Administration of Estates, p. 160 seqq. I A S. SDlce / M Stein, Estate Duty, Principles 
and Planning, p. 163 et seq. 

338) See, sec. 9 (1) (e) of the Transfer Duty Act 40 of 1949 and D. Meyerowitz, in: Meyerowitz 
on Administration of Estates ... , chap. 30, para 30.8. / W. Abrie, Estates - Planning and Admi­
nistration, p. 313 / K Huxhsm / P. Haupt, Notes on South African ... , chap. 27, para 27.9. 

339) Cf., D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.8. 
340) Cf., J. N. Swart, The Planning and Administration of Estates, p. 162 seqq. I A S. SDJce / M 

Stein, Estate Duty, Principles and Planning, p. 162 et seq. I D. Meyerowitz, in: Meyerowitz on 
Administration of Estates .. ., chap. 30, para 30.8. / W. Abrie, Estates - Planning and Admini­
stration, p. 313, 314. 
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de the Republic [foreign property] but included in the decea~ed' s [world wide or interna­
tional] estate for the purpose of South-African estate duty.

341 

However, the deductible amount of foreign death duties cannot exceed the estate duty im­
posed in the Republic and the deduction is limited to the amount of estate duty payable on 
the property concerned in the Republic.

342
) This means, that the foreign death duties at­

tributable to the property concerned as well as the South-African estate duty attributable 
to such property must both be ascertained, and only the lesser of the two amounts is de­
ductible. 

Although the Act lays down no method as to how either the foreign death duty or the 
South-African estate duty attributable to the property has to be ascertained, the amount of 

estate duty paid on a certain property item which is included in the international deceased 
estate of an 'ordinary resident' of the Republic is normally determined on an appotionment 
basis, which is following the formula 

343
): 

where Z = the duty attributable to the property 

A = the net value of the category or item of property concerned 
B = the total net value of the [international] deceased estate 
C = the total amount of payable South-African estate duty 

[before the deduction of the foreign duty] 

The attributable foreign death duty which is levied on the property concerned can be as­

certained by several methods. If a particular amount of foreign death duty is levied on the 
item or category of property concerned this amount will be the attributable amount of de­
ath duties levied on the foreign property for the purpose of sec. 16 (c) of the EDA. If an 
apportionment of the foreign death duties is necessary to establish the attributable amount 
of foreign duties on the property concerned, it is submitted that the provisions of the fo­
reign death duty law dealing with this matter should be followed. 

344
) Finally, if there are 

no foreign provisions dealing with this matter it is submitted that the practical solution for 
the problem arising will be to establish the attributable amount according to the apportio'."' 
nment basis as it is assessed under the EDA. 345) 
But once the attributable amount of South-African estate duty and the attributible amount 
of the foreign death duty concerning a certain item of property has been established, the 

application of sec. 16 (c) of the EDA is a simple one. If for example the foreign death du­
ties on 'double taxed' property amounts to R 3000 while the payable amount of estate du-

341) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.8. / A 
S. Silke I M. Stein, Estate Duty, Principles and Planning, p. 163. 

342) A S. Sllke I M. Stein, Estate Duty, Principles and Planning, p. 162 et seq. I W. Ablie, Esta­
tes - Planning and Administration, p. 313, 314 / K. Huxham IP. Haupt, Notes on South Afri­
can ... , chap. 27, para. 27.9. / D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , 
chap. 30, para. 30.8. / l N. ~ The Planning and Administration of Estates, p. 162. 

343) Cf., A S. Sllke I M Stein, Estate Duty, Principles and Planning, p. 163 I D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 30, para 30.8. read together with para 30.9. 
and CIR v. Bulman 1987 (1) SA 659 (AD), The Taxpayer 36 (1987), p. 117. 

344) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.8. 
345) Cf., also D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.8. 
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ty amounts to R 1500, the deduction is limited to R 1500. If, the foreign death duties 
amount to R 3000 and the payable South-African estate duty amounts to R 4000, the de­
duction will be R 3000. 

The deduction in terms of sec. 16 (c) of the Act is expressly only allowed to a person who 
died as an 'ordinary resident' of the Republic and a 'non-resident' can therefore not 
claim a deduction in terms of sec. 16 (c), even though he may be liable for both foreign 
death duties (e.g. German Inheritance Taxes) and South-African estate duty on the same 
[South-African] property. 346) 

If South-Africa has entered into a double death taxation agreement with a foreign country 
where the property of an 'ordinary resident' of the Republic is situated and taxed on his 
death, the estate of the deceased must seek relief in terms of the relevant double taxation 
agreement, and is not entitled to the deduction in terms of sec. 16 (c) of the Act.

347
) 

Since the Republic of South-Africa and the Federal Republic of Germany until today have 
not entered into a double death taxation agreement, a person who died as an 'ordinary re­

sident' of the Republic and also owned property in Germany at the date of his death is 

entitled to a deduction in terms of sec. 16 (c) of the EDA if his estate is also liable for 
the payment of German Inheritance Taxes on this property. 

Ill.6. A short excursus to the valuation of property in the 
'international deceased estate' 

The Estate Duty Act 45 of 1955 does not only provide for a general description of all [fo­

reign] property and [foreign] assets which have to be included in the [international] esta&e 
of an 'ordinary resident' or a 'non-resident' of the Republic at the time of his death

348 
; 

in sec. 5 (1) to sec. 5 (5) the Act provides detailed regulations in terms of which the pro­
perty and assets which are included in the [international] estate of a deceased person have 
to be valued for South-African estate duty purposes. 

For present purposes it is sufficient to research and compare the proV1s1ons of both the 
South-African EDA and the German ErbStG, which impose death duties on the same cate­

gories of property and assets of the same taxpayer at the same time. For this reason it is 
not necessary and would be beyond the scope of this work to give a detailed introduction 
to all the aspects that can be connected to the valuation of [international] deceased esta­
tes for South-African estate duty purposes. 
Nevertheless, it has to be acknowledged, that the valuation of [international] deceased 
estates plays a major role in the assesment of an international estate for estate planning 

purposes or of the value of an international deceased for estate duty purposes, and the fol­
lowing is therefore intended as a brief introduction towards the problems that can arise 
when the categories of 'foreign property' which are included in an international decease­
destate have to be valued for South-African estate duty purposes. 

If the provisions which deal with the valuation of an estate under sec. 5 (1) to (5) of the 
EDA are compared to the provisions which constitute the allowable deductions in terms of 

346) See, A. S. SD.lee / M Stein, Estate Duty, Principles and Planning, p. 163. 
347) Vide, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.8. / A 

S. Silke / M Stein, Estate Duty, Principles and Planning, p. 163 / W. Abrie, Estates - Plan­
ning and Administration, p. 313, 314 

348) See supra, part B. III.2., p. 67 seqq. 
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sec. 4 (a) to (q) of the EDA, it can at once be seen that sec. 5 (1) to (5), like sec. 4 (a) 

to (q) of the Act, does not really distinguish between the valuation of the South-African 
estate of a 'non-resident' and the valuation of an international estate of a person who was 
'ordinarily resident--'- in South-Africa at the time of his death. 

However, in dealing with the establishment of the categories of property which are inclu­

ded in an international deceased estate for South-African estate duty purposes we saw that 

the EDA distinguishes mainly between the gross value of the deceased estate of a 'non­

resident' and the gross value of the deceased estate of an 'ordinary resident' of the Re­
public. 

It was furthermore shown that the property and assets which are included in the gross va­

lue of the deceased estate of a 'non-resident' of the Republic are mainly comprised of his 

South-African property and assets, whereas the gross value of the deceased estate of an 

'ordinary resident' of the Republic is assessed by compiling his South-African and world-
"d d 349) wt e property an assets. 

As far as the South-African property of the [international] deceased estate of an 'ordinary 

resident' and a 'non-resident' person of the Republic is concerned, it can therefore be 

concluded that the valuation of the South-African estate [property and assets] of a 'non­

resident' has to follow the same rules and principles used in the valuation process of the 

South-African property and assets which are embodied in the international deceased estate 

of an 'ordinarily resident' of the Republic at the time of his death. 

The different aspects that have to be regarded in the valuation ~rocess of the af orementio­
ned South-African property are dealt with in extenso elsewhere. 

5
0) 

Whereas the valuation of South-African property which is included in the [international] 
deceased estate of an 'ordinary resident' or a 'non-resident' of the Republic provides no­

thing new [ viz., the valuation of this property generally follows the valuation rules which 

are laid down in sec. 5 (1) to (5) of the EDA], the valuation of property becomes difficult 

where foreign property is included in the · international deceased estate of a person who 

died as an 'ordinary resident' of the Republic and where this foreign property has to be 

valued for South-African estate duty purposes. 

In order to establish an applicable valuation method for 'foreign property' which is inclu­

ded in the international deceased estate of a person who died as an 'ordinary resident' of 
the Republic two possible methods of valuing this property are conceivable. 
One solution could be to connect the value of foreign property to the value it was given in 

accordance with foreign valuation regulations. 
For example, if a particular foreign death tax (e.g. German Inheritance Tax) is levied on 

foreign property which also has to be valued for South-African estate duty purposes, it 

could be possible to use [to adopt] the assessed foreign (e.g. German) value of the proper­

ty as the value applicable for South-African estate duty purposes [if such a value was 

established by a foreign law especially for the property concerned]. 

349) See also, part B. 111.2.1.1., p. 68 et seqq. and part B. III.2.1.2., p. 78 seqq. 
350) For further details see therefore, D. Meyerowitz, in: Meyerowitz on Administration of Estates, 

chap. 29, para 29.1 to 29.24 / G. A Urquhart ID. M. Davis, Estate Planning, chap. 3, para 
397 to 3120 / W. Abrie, Estates - Planning and Administration, p. 314 et seqq. I K Huxham 
I P. Haupt, Notes on South African ... , chap. 27, para 27.7. / J. N. Swart, The Planning and 
Administration of Estates, chap. 14 / A S. Sillce I M. Stein, Estate Duty, Principles and Plan­
ning, p. 109 et seq. 
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But this solution of the valuation problem would be misleading. Foreign valuation rules are 
always designed to serve a foreign [death] tax law (e.g. the German ErbStG) and they are 
therefore 'exclusively' designed for the needs of a foreign tax law system (e.g. the Ger­
man tax law system). 

Consequently it can be stated that foreign property which is valued under the regulations 
of a foreign [death] tax law (e.g. the German Inheritance Tax Law) is 'exclusively' valu­

ed for foreign death duty purposes. A valuation of foreign property in accordance with fo­
reign regulations will therefore generally arrive at a different value, which will be either 
higher or lower than the value which would be established for this property if it were valu­
ed according to the South-African valuation provisions in terms of sec. 5 (1) to (5) of the 
EDA. 

Bearing these problems in mind the only possible solution to achieve a valuation which can 

fully serve the purposes of the EDA and which can also be assessed and utilized in accor­
dance with the rules of the Act is a valuation of foreign property according to the valuati­

on rules of sec. 5 (1) to (5) of the EDA, which have to be applied either directly (e.g. sec. 
5 [1] [a] of the Act) or analogously (e.g. sec. 5 [1) [b], [c] of the EDA) to the foreign pro­

perty which is included in the internati~nal deceased estate of an 'ordinary resident, of 
the Republic at the time of his death.

351 

Further problems in the context of valuing foreign property can occur when, for example, 
foreign property is disposed of by a bona fide purchase and sale in the course of the liqui­
dation of the estate [sec. 5 (1) (a) of the Act]. If such foreign property was sold in a fo­
reign country it will have to be valued at the price realised by the sale. In the course of 
valuing the realised sale price, the price which normally will have been paid in a foreign 
currency (e.g. German mark) will then have to be converted into South-African Rand. 
In this context the question of the appropriate date on which the realised sale price has to 

be converted into Rand can arise (possible solutions can be e.g., the date of death of the 
deceased, the date of sale of the foreign property, the date of the payment of th~ estate 
duty liability, the dat~ of the final assessment of the estate duty liability, etc. 

352 
or, the 

date of transaction
353 

related to the property). 
However, these difficulties are only a small part of the problems which can be connected 
to the valuation of foreign property which is included in the international deceased estate 
of a person who died as an 'ordinary resident' of the Republic. 

351) The analogous application of the valuation provisions of sec. 5 EDA will take place where 
an item of foreign property which is comparable to the property as defined in terms of the 
EDA [see, part B. IIl.2.1.1.b.dd.cx. to III.2.1.1.b.dd.y.] is building a part of the international de­
ceased estate of a person who died as an 'ordinarily resident' of the Republic [e.g. foreign 
annuities or foreign fiduciary or usufructuary interests which are included in the international 
deceased estate of a person who died as an 'ordinarily resident' of the Republic could be 
valued analogous to sec. 5 (1) (b), (c) of the Act]. 

352) For a possible solution and nearer information see, L. A Kemick, Administration of Deceased 
Estates, p. 36 et seq. I Perhaps the principles which were established for the inclusion and 
conversion of receipts and accruals in foreign currency under the Income Tax Act can be 
applied mutatis mutandis, see, A P. de Koker I G. A Urquhart, Income Tax in South Africa, 
Vol. 1, chap. 5, para 5.4.6. / C Divaris IM. Stein, Silke on South African Income Tax, Vol. 
1, chap. 2, para 2.18. 

353) The latest· Taxation Laws Amendment Act introduced a new sec. 241 to the Income Tax Act 
58 of 1952. The new sec. 241 of the ITA introduces the 'transaction date' as the time and 
date on which foreign currency has to be converted into Rand and it is therefore perhaps 
possible to adopt these new principles mutatis mutandis for the conversion of foreign curren­
cy into Rand for estate duty purposes. For further information on the new provision of sec. 
241 ITA see, D. Meyerowitz IP. Meyerowitz ID. M. Davis I T. S. Emslie, The Taxpayer 42 
(1993), p. 114 et seqq. 
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It would be beyond the scope of this work to deal with all these problems in detail, but 
this brief introduction to the problems that can be connected to the valuation of foreign 
property can be concluded by stating that the valuation of foreign property can impose 
certain difficulties to the assessment of a South-African estate duty liability, and that the­
se problems should not be underestimated in practice. 

Ill 7. A short introduction to the liability for the payment of estate duty on 
international deceased estates and the Administration of the 
Estate Duty Act 

Whereas the foregoing has dealt mainly with the characterization of the component ele­
ments of an ~international] deceased estate 

354
), and the characterization of the allowable 

deductions 
35 

, abatements 
356

) and other rebates and deductions 
357

) which can or have to 
be substracted from the [international] deceased estate of a 'non-resident' or an 'ordinary 
resident' in order to arrive at the amount of South-African estate duty; the remaining pa­
ragraphs dealing with the levying of South-African estate duty on international deceased 
estates are intended as a short introduction to persons who are liable for the payment of 
South-African estate duty on international deceased estates as well as a short introduction 
to the main aspects of the Administration of the Estate Duty Act. 
Once again it would be beyond the scope of this work to highlight all the problems that 

. 358) 
can be connected to these topics. 

III. 7.1. The liability for the payment of estate duty on international deceased estates 

On reading sec. 11 (a) to (b), sec. 12 and sec. 13 (1) to (3) of the EDA it can at once be 
seen that it is the executor of an [international] deceased estate who is liable for the pay­
ment of South-African estate duty, regardless whether the estate was left by an 'ordinary 

·ct ' ' ·ct ' f h R bl. 359) rest ent or a non-rest ent o t e epu tc. 
According to sec. 12 of the EDA the executor of an [international] deceased estate, in his 
capacity as executor, is primarily liable for the whole tlf&ount of estate duty, which is in 
the first instance payable by and recoverable from him.

360 
This includes also the payment 

354) See, part B. III.2. to IIl.2.3.2., p. 67 to 95 of this work. 
355) Vide, part B. III.3. to IIl.17., p. 95 to 107 of this work. 
356) Vide supra, part B. IIl.4., p. 107 seqq. 
357) See supra, part B. III.5. to IIl.5.3., p. 108 to 112. 
358) The reader should therefore also consult the works of, D. Meyerowitz, in: Meyerowitz on Ad­

ministration of Estates ... , chap. 1 to 26 and 30 / K Huxham I P. Haupt, Notes on South Afri­
can ... , chap. 27, para 27.10, 27.13, 27.14 / A S. Sillce IM Stein, Estate Duty, Principles and 
Planning, p. 176 et seqq. and p. 222 et seqq. I l N. Swart, The Planning and Administration 
of Estates, chap. 15, p. 158 seqq. I W. Abrie, Estates - Planning and Administration, p. 325 et 
seqq. and 330 seq. I P. A Olivier I G. P. l van den Berg, Praktiese Boedelbeplanning, Hoof­
stuk 3 / T. Honore and E. Cameron, Honore 's South African Law of Trusts, p. 398 to 400 
and p. 408 / L. A Kemick, Administration of Deceased Estates. 

359) Cf., also W. Abrie, Estates - Planning and Administration, p. 325 / A S. Silke I M Stein, 
Estate Duty, Principles and Planning, p. 176 / D. Meyerowitz, in: Meyerowitz on Administrati­
on of Estates ... , chap. 30, para. 30.14. 

360) See, A S. Silke I M Stein, Estate Duty, Principles and Planning, p. 176 / D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 30, para 30.14. / K Huxham I P. Haupt, 
Notes on South African ... , chap. 27, para 27.10. 
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of estate duty which is afterwards recoverable from other persons.361) 
In terms of seen 11 (a) {i) to (ii) and (b) (i) to (ii) of the Act other people than the execu­
tor may ultimately be liable for the estate duty attributable to certain property in the 
estate, and under the provision of sec. 13 (1) to (3) of the EDA the executor may recover 
h . f 362) t e appropnate amount o payable estate duty from them. 

However, the executor's liability is limited to his capacity as an executor, and it can the­
refore not exceed the amount of the available assets which are included in a[n] [interna-
tional] deceased estate. 363) · 

In sec. 11 (a) and (b) of the Act the estate duty liability of certain persons is distinguished 
in accordance with the property classification of sec. 3 (2) ('~oreign] property') and sec. 
3 (3) (' [foreign] property deemed to be property') of the EDA. 64) 

111.7.1.1. Usufructs and fiduciary interests 

According to sec. 11 (a) (i) and sec. 3 (2) of the Act a person to whom a benefit accrues 
from a fiduciary or usufructuary right or other like interest 

365
), which was held by the de­

ceased immediately prior to his death and which ceased on his death to the benefit of that 
person, is liable for the amount of estate duty attributable to this right. 366) 

The person to whom the advantage accrues by the death of a deceased is normally the fi­
deicommisary (the successive holder of the right

367
)) of a ceasing fiduciary interest or the 

holder of the bare dominium in property subject to a ceasing usufructuary interest. In the 
cases of usufructs w~ch accrue to different persons successively, such successor will be 
liable for the duty.

368 

The nationality of a person to whom the benefit from one of the above mentioned rights 
accrues is irrelevant and whether the person is 'ordinarily resident' in the Republic or not, 
the person will normally be liable for the attributable amount of estate duty levied thereon 
and the executor is entitled to recover any duty paid in respect of the right which accrued 
to that person [sec. 13 (1) of the Act]. 
However, the establishing of the person liable and the establishing of the attributable 
amount of a South-African estate duty liability can be difficult where a deceased, who was 
'ordinarily resident' in the Republic at the time of his death, owned and left a 'foreign li­
mited interest' in 'foreign property' which was established under a foreign law and which 
now forms a part of his international deceased estate for South-African estate duty 

361) Vide, J. N. Swatt; The Planning and Administration of Estates, chap. 15, p. 159 / D. Meyero­
witz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14. / A S. Silke / M. 
Stein, Estate Duty, Principles and Planning, p. 176 

362) Compare also, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 
30.14. I A S. Silke / M. Stein, Estate Duty, Principles and Planning, p. 176 

363) W. Abrie, Estates - Planning and Administration, p. 326 / D. Meyerowitz, in: Meyerowitz on 
Administration of Estates ... , chap. 30, para. 30.14. / A S. Silke / M. Stein, Estate Duty, Prin­
ciples and Planning, p. 176 / J. N. S~ The Planning and Administration of Estates, p. 159. 

364) See also, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.14. 
365) For further information on other like interest see, part B. 11.2.3.2.a., p. 52 of this work. 
366) In detail, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14 

I K Huxham / P. Haupt, Notes on South African ... , chap. 27, para 27.10 / A S. Silke / M. 
Stein, Estate Duty, Principles and Planning, p. 176 et seq. I J. N. Swatt; The Planning and 
Administration of Estates, p. 159 / W. Ab.tie, Estates - Planning and Administration, p. 326. 

367) For details cf, part B. 11.2.3.2.a.aa. and bb. on p. 52 seqq. of this work. 
368) A S. Silke / M. Stein, Estate Duty, Principles and Planning, p. 177 / D. Meyerowitz, in: 

Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14. 
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369) 
purposes. 

III.7.12. Annuities charged upon property 

In terms of sec. 11 (a) (i) and sec. 3 (2) of the EDA a person is also liable for the attri­
butable amount of estate duty which is levied on the value of the right to an annuity char­
ged upon property held by the deceased immediately prior to his death and ceasing on his 
death, when the advantage of the annuity accrues to the person on the death of the 
deceased. 

37
0) In these cases the beneficiary who is liable for the payment of the duty is 

usually the owner of the property from which the annuity was paid, because the owner (as 
the person paying the annuity) is benefitted since hi) obligation to pay the annuity out of 
his property ends with the death of the deceased. 

371 
But upon the death of the deceased 

the annuity can also become payable to someone else and in these cases the 'new' bene­
ficiary (e.g., usufructuary or annuitant) will be liable for the payment of the duty.372) 

As in the above mentioned case of usufructuary and fiduciary interests, which are included 
in an international deceased estate, the nationality of a person to whom the benefit from 
an annuity accrues will be irrelevant for his estate duty liability and whether the person is 
'ordinarily resident' in the Republic or not, the person will normally be liable for the attri­
butable amount of estate duty levied on such an annuity and the South-African executor of 
an international deceased estate is entitled to recover any duty he paid in respect of the 
annuity which accrued to that person [sec. 13 (1) of the Act]. 
But the establishing of the person liable and the establishing of the attributable amount of 
a South-African estate duty liability can again be difficult where a deceased, who was 'or­
dinarily resident' in the Republic at the time of his death, owned and left a 'foreign annu­
ity' payable from 'foreign property' which was established under a foreign law and which 
now forms a part of his international deceased estate for South-African estate duty 

373) 
purposes. 

111.7.1.3. Annuities which are not charged upon property 

In the cases where an annuity is not charged upon property the person who is liable for 
the payment of the attributable amount of estate duty is once again the person to whom 
the adv~ntage accrues from the death of the deceaseq [sec. 11 (a) (i) and sec. 3 (2) of the 
Act].

374 
In these constellations the beneficiary is normally the person who had to pay the 

annuity and who on the death of the deceased no longer needs to pay it. But if the person 

369) For the problem how foreign limited interests have to be included in the international dece­
ased estate of an 'ordinarily resident' see, part B. III. 2.1.1.b.dda.. to y., p. 73 seqq. of this 
worlc. 

370) See, W. Abrie, Estates - Planning and Administration, p. 327 I K Huxham IP. Haupt, Notes 
on South African ... , chap. 27, para. 27.10. / D. Meyerowitz, in: Meyerowitz on Administration 
of Estates ... , chap. 30, para. 30.14. / J. N. SW'Bl1; The Planning and Administration of Estates, 
p. 159 I A S. SDJce IM. Stein, Estate Duty, Principles and Planning, p. 178. 

371) A S. Sillce I M. Stein, Estate Duty, Principles and Planning, p. 178 / W. Amie, Estates -
Planning and Administration, p. 327. 

372) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14. / J. N. 
S~ The Planning and Administration of Estates, p. 159 

373) For the problem how foreign annuities have to be included in the international deceased 
estate of an 'ordinarily resident' see, part B. III. 2.1.1.b.ddcx. to y., p. 73 seqq. of this worlc. 

374) See also, J. N. SW'Bl1; The Planning and Administration of Estates, p. 159 / A S. Silke IM 
Stein, Estate Duty, Principles and Planning, p. 178, 179 I D. Meyerowitz, in: Meyerowitz on 
Administration of Estates ... , chap. 30, para 30.14. / W. Amie, Estates - Planning and Admini­
'stration, p. 327 I K Huxham IP. Haupt, Notes on South African ... , chap. 27, para. 27.10. 
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paying the annuity on the death of the deceased has to continue his payments to another 
person, the other person will be liable for the payment of the attributable amount of estate 
duty and the ex) ecutor can recover this amount from these persons in terms of sec. 13 (1) 

375 of the EDA. "·-

The problems which can occur in establishing the person liable and/ or in establishing the 
attributable amount of a liability for annuities which are not charged upon South-African 
property, but have a foreign element [are included in an international deceased estate], will 
mutatis mutandis be the same problems already mentioned in the context of the liability 
'for the payment of the attributable amount which is ~evied on annuities which are charged 

376) 
upon property. 

III.7.1.4. Life insurance policies 

In accordance with sec. 11 (b) (i) and sec. 3 (3) (a) of the Act the person who is liable for 
the estate duty attributable to a policy which is inclu~ed in a deceased estate 

377
) is the 

person who is entitled to the proceeds of the policy.
378 

'When the proceeds under a policy which was taken out on the life of the deceased are not 
recoverable by the executor they are usually recoverable either by the owner of the policy 
(if it was not owned by the deceased) or by a beneficiary nominated in the policy to re­
ceive the proceeds upon the death of the insured (if it was owned by the deceased).

379
) 

If the amount due under the policy is payable to the estate and the proceeds are collected 
by the executor, the estate is liable for the duty [sec. 11 (b) (i) of the EDA]. In all the 
other cases the executor is once again entitled to collect the attributable es~ate duty 
which he is required to pay from the person concerned [sec. 13 (1) of the Act].

380 

Th . 1· f h h b f. f 'd · · 1· , 381) e nat1ona 1ty o a person to w om t e ene 1t o a omest1c msurance po icy acc-
rues is once again irrelevant and whether the person is 'ordinarily resident' in the Repu­
blic or not, the person will normally be liable for the attributable amount of estate duty 
levied on a domestic life insurance policy as long as it is payable within the Republic and 
the executor is entitled to recover any duty he paid in respect of the proceeds of a policy 
which accrued to that person [sec. 13 (1) of the Act]. 
These principles will also apply in cases where an 'ordinary resident, deceased took out a 
foreign insurance policy on his life where the proceeds of this policy are by right of a)tion 
enforceable in the Republic or payable to the South-African estate of the deceased. 

382 

375) Cf., A S. Silke / M. Stein, Estate Duty, Principles and Planning, p. 178, 179 I D. Meyerowitz, 
in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14. 

376) See above, part B. III.7.1.4., p. 118 of this work. 
377) For the inclusion of life insurance policies see, part B. III.2.2.1.aaa, p. 82 seq., B. III.2.2.1.b.aa, 

p. 86 seq. and 8. III.2.2.2., p. 91 seqq. of this work. 
378) See, A S. Silke / M. Stein, Estate Duty, Principles and Planning, p. 179 I W. Abrie, Estates -

Planning and Administration, p. 327 I K. Huxham / P. Haupt, Notes on South African ... , chap. 
27, para 27.10. I D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, pa­
ra 30.14. I J. N. Swart, The Planning and Administration of Estates, p. 159. 

379) Compare, A S. Silke / M. Stein, Estate Duty, Principles and Planning, p. 179 I W. Abrie, 
Estates - Planning and Administration, p. 327. 

380) K Huxham / P. Haupt, Notes on South African ... , chap. 27, para. 27.10. I D. Meyerowitz, in: 
Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14. I A. S. Silke / M. Stein, 
Estate Duty, Principles and Planning, p. 179. 

381) For the definition of the term 'domestic life policy' see, part 8. 111.2.2.1.a.aa, p. 82 seq., B. 
III.2.2.1.b.aa, p. 87 seq. and B. 111.2.2.2., p. 91 seqq. of this work. 

382) See, part B. III.2.2.1.b.aa, p. 86 seq. 
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III. 7.1.5. Pension fund benefits and retirement annuities 

The person liable for the estate duty levied on a benefit due and payable by a fund to a 

person other than the executor on or as a result of the death of the ~eceased is the person 
to whom the benefit accrues [sec. 11 b (iA) and sec. 3 (3) (a)bis].

383 

Presently the property deemed to be property which has to be included in the [internatio­
nal] deceased estate in terms of sec. 3 (3) (a)bis of the Act consists mainly of lump sum 
benefits which are paid by a fund as a result of a member's death. If the benefits of a 
pension fund are payable to the estate the executor is liable for the payment of estate du­

ty thereon. If on the other hand the fund is payable to a person nominated by the dece­
ased, e.g. his widow or his child, they are liable for the payment of the duty and the ex­
ecutor is entitled to recover the attributable amount of estate duty from these persons 
[sec. 13 (1) of Act]. 334) 

Since the annuity portion of payments by pension funds and r~tirement annuity funds are 
f d h . 1· b·1· . h 385) exempt rom estate uty, t ere 1s no ia 1 1ty m t ose cases. 

Any person [ whether the person is 'ordinarily resident' in the Republic or not] to whom a 
due and payable benefit of a pension fund accrues, in the above mentioned sense, will be 
liable for the payment of the attributable amount of estate duty levied thereon and the ex­
ecutor is entitled to recover any duty he paid in respect of the right which accrued to that 
person, regardless of the nationality of this person [sec. 13 (1) of the Act]. 
Although the establishing of the liable person and/or the establishing of the attributable 

amount of estate duty which is levied on a 'foreign pension fund benefit' which is inclu­
ded in a[n] [international] deceased estate of an 'ordinarily resident' of the Republic may 
be more 'difficult' than the liability assessment on South-African pension fund benefits, 

. 386) 
the same rules will apply to those funds. 

III.7.1.6. Donations made by the deceased 

Presently the majority of donations which are referred to under sec. 11 (b) (ii) of the Act 
are exempt from estate duty (provided that the deceased died after the 16th of March 
1988).

387
) However, if an estate does include a dutiable donation in terms of sec. 3 (3) (b) 

or sec. 3 (3) (cB) of the Act, the estate duty which is attributable thereto is recoverable, 
by the executor, from the person who benefitted from the donation (the donee) [sec.13 (1) 

of the Act].388) 

383) Cf., D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14 I K 
HuxhBIII IP. Haupt, Notes on South African ... , chap. 27, para 27.10 / A S. Sillce IM. Stein, 
Estate Duty, Principles and Planning, p. 179 / J. N. Swart, The Planning and Administration 
of Estates, p. 159 / W. Abrie, Estates - Planning and Administration, p. 327. 

384) J. N. Swart, The Planning and Administration of Estates, p. 159 I D. Meyerowitz, in: Meyero­
witz on Administration of Estates ... , chap. 30, para. 30.14 I W. Ab.rle, Estates - Planning and 
Administration, p. 327. 

385) For an introduction to the problems connected to fund benefits and retirement annuities see, 
part B. III.2.2.1.a.bb., p. 83 seq., 8. IIl.2.2.1.b.bb., p. 87 and B. III.2.2.2., p. 91 seqq. of this work. 

386) See also, part B. III.2.2.1.b.bb., p. 87. 
387) ½'de, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14 / K 

Huxham 1 · P. Haupt, Notes on South African ... , chap. 27, para 27.10 / W. Abrie, Estates -
Planning and Administration, p. 327, 328 / For the situation prior to the 16th of March 1988 
see, A S. Silke I M. Stein, Estate Duty, Principles and Planning, p. 179, 180 / J. N. Swart, 
The Planning and Administration of Estates, p. 159. 

388) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.14 I W. Ab­
.de, Estates - Planning and Administration, p. 328 I A S. Silke I M. Stein, Estate Duty, Prin­
ciples and Planning, p. 179, 180. 
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The nationality of the donee is irrelevant and whether the donee is 'ordinarily resident' in 
the Republic or not, he will normally be liable for the attributable amount of estate duty 
levied thereon and the executor is entitled to recover any duty paid in respect of the right 
which accrued to that person [sec. 13 (1) of the Act]. 

However, it must be observed, that the establishing of the liable donee and/or the esta­
blishing of the attributable amount of payable estate duty which is levied on a 'foreign do­
nation' [comparable to a donation meant in terms of sec. 11 (b) (ii)] may be more 'diffi­
cult' than the liability assessment on South-African donations, when the donation was 
established under a foreign law and forms a part of the [international] deceased estate of 
an 'ordinary resident' of the Republic 339). 

III. 7.1. 7. The apportionment of estate duty 

Since the executor is in terms of sec. 12 and 13 (1) of the EDA required to recover the at­
tributable amount of estate duty he paid in the place of those persons who are ultimately 
liable for the payment of this duty, the estate duty attributable to the relevant property 
has to be established. 390) 

The attributable duty is determined in accordance with the following general formula 
391

) 

where Z = the duty attributable to the property 
A = the net value of the category or item of property concerned 
B = the total net value of the [international] deceased estate 
C = the total amount of payable South-African estate duty 

[before the deduction of the foreign duty] 

In cases where 'foreign property' and 'foreign property deemed to be property' are inclu­
ded in the [international] deceased estate of a person who died as an 'ordinarily resident' 
of the Republic, the persons liable and the attributable amount of South-African estate du­
ty which is payable by these persons on the property items mentioned must be assessed in 
accordance with the rules taid down in sec. 11, 12 and 13 of the EDA [where the 'foreign 
property' of a deceased is included in his international deceased estate and these rules are 
applicable]. 

389) In introduction to the difficulties concerning 'foreign donations' is given in part B. 111.2.2.1.b. 
cc., p. 87. 

390) Compare, W. Abzie, Estates - Planning and Administration, p. 328, 329 / K Huxham I P. 
Haupt, Notes on South African ... , chap. 27, para 27.10. / D. Meyerowitz, in: Meyerowitz on 
Administration of Estates ... , chap. 30, para 30.15 to 30.16. I l N. Swart; The Planning and 
Administration of Estates, p. 159, 160 / A S. Sllke I M. Stein, Estate Duty, Principles and 
Planning, p. 180 et seqq. 

391) See, K Huxham / P. Haupt, Notes on South African ... , chap. 27, para 27.10. I D. Meyerowitz, 
in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.15 to 30.16. I A S. SOke / 
M. Stein, Estate Duty, Principles and Planning, p. 180 et seqq. 

120 



III.7.1.8. The executor of an international deceased estate 

It was mentioned before
392

) that the administration of estates and the position and tasks 

of an executor become difficult as soon as a deceased estate shows up an international 
[foreign] element. · 

It would be beyond the scope of this work to deal with all the problems that can occur in 
the administration of deceased estates and the followin~ is therefore intended merely as a 
brief introduction to a few aspects of these difficulties. 3) 

The South-African administration of deceased estates is governed by a system of execu­
torship and it is a well known fact, that no person may deal with any property and assets 
in the Republic belonging to a deceased person, whether or not this person died 'ordinarily 
resident' in the Republic, except under the supervision and authority of a Master of the 

. 394) 
Supreme Court of one of the Provmces. . 
The problems arising from the system of executorship in relation to the administration of 
international deceased estates can therefore mainly be distinguished into two main sources, 
viz., (a) where a foreign [id est, 'non-resident'] person wants to administer the internatio­
nal deceased estate of an 'ordinary resident' of the Republic or where a foreign person 
wants to administer the South-African estate which was owned by a 'non-resident' dece­
ased within the Republic, and (b) where a South-African executor administers the interna­
tional deceased estate of a person who was 'ordinarily resident' in South-Africa at the 
time of his death and where this deceased estate contains 'foreign property' or 'foreign 
property deemed to be property' . 

III.7.1.8.a. Brief introduction to the problems relating to foreign executors 

The fact that a person has received letters of executorship in some country other than the 

Republic of South-Africa will not entitle him to deal with the property and assets of a de­
ceased estate which are situated in the Republic.

395
) Before the foreign executor is entit­

led to administer a South-African estate [ whether this estate was owned by an 'ordinarily 
resident' of the Republic pr not] he must be authorized by the Master. 

396
) 

The Master gives this authority either by issuing letters of executorship or, in certain cir­
cumstances, by signing and sealing letters of executorship previously issued by some other 

397) . 
state and a less formal frocedure 1s allowed where a deceased left only movable pro-

. h. th R bl. 398 perty wit m e epu tc . 

392) Part B. Il.2.2., p. 48 seq. of this work. 
393) A more detailed approach can be fund in the worlcs of, L A Kemick, Administration of De­

ceased Estates / D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 1 to 26 
and 30 / K Hwcham IP. Haupt, Notes on South African ... , chap. 27, para. 27.10, 27.13, 27.14 I 
A S. Silke I M Stein, Estate Duty, Principles and Planning, p. 176 et seqq. and p. 222 et 
seqq. I J. N. Swart, The Planning and Administration of Estates, chap. 15, p. 158 seqq. I W. 
Abrie, Estates - Planning and Administration, p. 325 et seqq. and 330 seq. 

394) Compare also, part B. Il.2. to 11.2.2., p. 44 seqq. of this work. 
395) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 8, para 8.12 and 

chap. 10, para 10.1 to 10.3 / L. A Kemick, Administration of Deceased Estates, especially 
chap. 7, p. 61 seqq., chap. 9, p. 74, chap. 3, p. 36, chap. 2, p. 21. 

396) See also, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 10, para. 10.1 / 
L. A Kemick, Administration of Deceased Estates, chap. 7, p. 61 seq. 

397) For this procedure see, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 
10, para. 10.1 to 10.2 / L. A Kemick, Administration of Deceased Estates, chap. 7, p. 61 seq. 

398) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 10, para. 10.3. 
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Difficulties in this practice can occur, as soon as a foreign law system does not follow the 

methodical approach to the administration of deceased estate by the use of a system which 
is similar to the South-African system of executorship. 

It was shown above 
399

) that originating from the fact that most of the European continen­

tal systems of 'administering and inheriting estates' in general and the German system of 

'administering and inheriting estates' in particular follo the Roman Law concept of univer­

sial succession (succession ipso iure by the heir), European or German 'deceased estates' 
are mostly 'administered' by the heirs. 

Accordingly the role of the heir as 'executor' as it can be found in the European law sy­

stems (especially under the German system) differs from the role of the executor as the 

South-African Law understands it. 

As a consequence a European or a German heir who inherits 'property' which is situated 
in the Republic may have difficulty obtaining a document which the Master will recognize 

as being a foreign equivalent of the South-African letters of executorship as defined in 
sec. 1 of the Administration of Estates Act 66 of 1965_400) 

Further problems related to a foreign executor or the administration of an international de­

ceased estate can be the requirement to give security and to choose a domicilium citandi 
et executandi in the Republic or to act through an agent ~ituated in South-Africa, when 

the executor is not 'ordinarily resident' in the Republic 
401 

; other difficulties mw_ arise 
from the translation of foreign documents 

402
), the certifying of foreign documents 4 3

), the 

ascertainment of foreign property and assets, the valuation of foreign property and assets, 

or some of the other special requirements which are laid down in sec. 20, 21, 22, 23, 24, 
and 25 of the Administration of Estates Act 66 of 1965.

404
) 

111.7.1.8.b. Foreign items or categories of property which are included in a deceased estate 

As soon as foreign items or categories of property are included in a deceased estate it 

must be observed, that exchange control rulings and other special rulings have to be obtai­

ned whep. the international estate of a deceased is administered according to South-African 
405) -

Law. 

According to the exchange control rules foreign assets which are not brought to the Repu­
blic, but which are included in an international deseased estate, have to be disclosed to 
the authorities by the heir or legatee concerned.

406 
The asset may be retained in the fo­

reign country provided that the income deriving from this asset is brought into the Republic 

and that the nature of the asset is not changed without the consent of the authorities. 

399) In part 8. 11.2.2., p. 48 seq. of this work. 
400) See also, L. A Kemick, Administration of Deceased Estates, chap. 7, p. 61 seq. and C. F. 

Forsyth, Private International Law, p. 228 seqq. and p. 328 seqq. 
401) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 10, para. 10.1 to 10.2 I L 

A Kemick, Administration of Deceased Estates, chap. 7, p. 61 seq. 
402) L A Kemick, Administration of Deceased Estates, chap. 7, p. 61 seqq., chap. 9, p. 74, chap. 

3, p. 36, chap. 2, p. 21 I D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 
8, para. 8.12 and chap. 10, para . .10.1 to 10.3. 

403) See also, L A Kemick, Administration of Deceased Estates, chap. 7, p. 61 seqq., chap. 9, p. 
74, chap. 3, p. 36, chap. 2, p. 21 / D. Meyerowitz, in: Meyerowitz on Administration of Esta­
tes ... , chap. 8, para. 8.12 and chap. 10, para 10.1 to 10.3. 

404) Cf., especially, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 8, para 
8.12 and chap. 10, para 10.1 to 10.3. 

405) See for that, L A Kemick, Administration of Deceased Estates, chap. 9, p. 74, chap. 3, p. 36, 
chap. 2, p. 21. 

406) Vide, L. A Kemick, Administration of Deceased Estates, chap. 3, p. 36, chap. 2, p. 21. 
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If the heir or legatee concerned is also a non-resident and the asset is dealt with directly 
by a South-African executor, the exeq1tor must obtain exchange control permission before 

1 . th b f. · 407J re easmg e asset to a ene 1ciary. 
Under the present- foreign exchange rules, whether the estate is that of an 'ordinary resi­
dent' or a 'non-resident' of the Republic, legacies and inheritances to non-resident benefi­
ciaries and to foreign accounts of 'ordinarily residents' may only be transferred by com­
mercial banks and then only up to a limited amount per beneficiary [and only as financial 
rands]. For any amount exceeding this limit a permission of transfer must be sought from 
the Reserve Bank. 40S) 

However, since the problems that can occur in the process of administering an internatio­
nal estate under South-African Law will differ from case to case and this work cannot deal 
with all these aspects, this short introduction is concluded by stating that it is of import­
ance for the executor of an international deceased estate to monitor and approach the .Jt)rw 
blems that can be connected to the administration of such an estate with utmost care. 

9 

III. 7 .2. Brief introduction to the Administration of the Estate Duty Act 

In terms of sec. 6 (1) of the Act the Commissioner of Inland Revenue [CIR] is responsible 
for the administration of the EDA. The powers conferred and the duties imposed upon him 
by the Act may be excercised or performed by him personally or by delegation to an offi­
cial acting under his control or direction [sec. 6 (2) of the EDA]. In terms of notice 125 
published in the Government Gazette of the 27th of January 1956 the CIR delegated many 
powers and duties to the Master of the Supreme Court as well as the Assistant Masters 
and the officers who hold administrative rank in the Masters' offices.

410) 
All the decisions made by these officers (the Master and his administrative staff) and a 
notice or communication issued or signed by any of these officers may be withdrawn or 
amended by the CIR or by the officer himself. But until it is withdrawn, the decision, noti­
ce or communication is deemed to have been made, issued or signed by the CIR.

411
) 

The Commissioner may call upon certain persons involved in the administration of a dece­
ased estate to produce documents, viz., deeds, plans, instruments, books, ac~ounts, trade 
lists, translations of documents, etc. in terms of sec. Sbis (1) of the Act.

412 
Under sec. 

Sbis (2) to (5) of the Act the CIR is furthermore allowed to require a person whom he 
considers able to furnish information to appear for examination under oath, and to excerci­
se certain other additional administrative powers in order to establish

3 
assess and secure an 

estate duty liability (e.g. by seizing books, records and documents).
41 

) 

407) L. A Kemick, Administration of Deceased Estates, chap. 3, p. 36, 37. 
408) See especially, L. A Kemick, Administration of Deceased Estates, chap. 9, p. 74. 
409) Cf., L. A Kemick, Administration of Deceased Estates, chap. 7, p. 61 seqq., chap. 9, p. 74, 

chap. 3, p. 36, chap. 2, p. 21 / D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , 
chap. 8, para. 8.12 and chap. 10, para. 10.1 to 10.3. 

410) Notice 125 of 1956 can be found in D. Meyerowitz, in: Meyerowitz on Administration of 
Estates ... , Appendices, p. A-125 to A-127 / see also, Abtie, Estates - Planning and Admini­
stration, p. 330. 

411) See, sec. 6 (3) EDA and W. Abrie, Estates - Planning and Administration, p. 330, 331 / D. 
Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.3 I J. N. Swart; 
The Planning and Administration of Estates, p. 158 / A S. .. SDJce / M. Stein, Estate Duty, 
Principles and Planning, p. 222. 

412) See, A S. SDJce / M. Stein, Estate Duty, Principles and Planning, p. 222, 223 I D. Meyero­
witz, in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.2. 

413) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.2. I See, A 
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As soon as the executor of a[n] [international] deceased estate has completed an estate 

duty return in terms of sec. 7 of the Act, the CIR must· assess the estate duty payable and 
issue a notice of assessment to the executor or

1 
if there is no executor, to any other per­

son liable for the duty [sec. 9 (1) of the EDA] .4 4) 

If there is an executor, a person who is liable for an attributable amount of estate duty 
(e.g. a donee, usufructuary or annuitant) will be notified of the amount of his liability by 
the executor. 

The sum of estate duty assessed by the Commisioner must be paid on the date and in the 

place which is stated on the assessment. It may be paid in one sum or in instalments, 
which can be permitted by the CIR depending on the circumstances [see, sec. 9 (2) of the 
EDA].415) 

An executor or any other person (e.g. a donee, usufructuary or annuitant) liable for an 
amount of estate duty levied on a[n] [international] deceased estate, who is aggrieved by 

an assessment for estate duty may object to the assessment and, should the CIR disallow 
his objection, appeal to the Special Court for Hearing Income Tax Appeals [in terms of 
sec. 24 (1), (2), (3) and (4) of the EDA].

416
) At the Special Court Appeal the objector is 

limited to the grounds specified in the objection which he has to lodge in writing with the 
CIR in terms of sec. 24 (5), (6) and 24 (1) of the Act.

417
) The Special Court may, as it 

deems fit, confirm, vary or set aside the decision of the CIR or rflfer the case back to the 
CIR for further investigation and assessment [sec. 24 (7) EDA] .

418 

After the Special Court has decided the case either the objector ( then appellant) or the 

Commissioner can appeal against the decision in the terms of sec. 24 (8) EDA. 
The first appeal will be to the local or provincial division of the Supreme Court and, if ei­
ther the appellant or the CIR is dissatisfied with the decision of that Court, the next ap­
peal will go to the Appellate Division. By agreement between the objector and the Com­
missioner either party may appeal directly from the Special Court to the Appellate Divisi­

on. 
An appeal to the local or provincial division or to the Appellate Division lies on both a 

. f 1 d . f f 419) question o aw an a question o act. 
For the hearing at the Special Court and a possible further appeal, the EDA deems the 
provisions of sec. 83 (8) to (12) and (14) to (17), sec. 84, 85, 86, and 86A of the Income 
Tax Act 58 of 1962 and the regulations made under that Act relating to appeals to the 
Special Courts or against decisions of that court to apply, mutatis mutandis, to appeals un-

S. Silke I M. Stein, Estate Duty, Principles and Planning, p. 222, 223. 
414) Cf., J. N. Swart; The Planning and Administration of Estates, p. 158 / W. Abrie, Estates -

Planning and Administration, p. 330 / A S. Silke I M. Stein, Estate Duty, Principles and 
Planning, p. 223 seqq. I D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 
30, para. 30.4. and para. 30.10. 

415) See, D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.10. 
416) Vide, K Huxham IP. Haupt, Notes on South African. .. , chap. 27, para 27.14. / D. Meyerowitz, 

in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.18 to 30.23. / W. Amie, 
Estates - Planning and Administration, p. 330, 331 / J. N. Swart; The Planning and Admini­
stration of Estates, p. 165 / A S. Silke I M. Stein, Estate Duty, Principles and Planning, p. 
228 et seq. 

417) Cf., D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para. 30.18 and 
30.23 I A. S. Silke I M. Stein, Estate Duty, Principles and Planning, p. 228 et seq. 

418) See also, A S. Silke I M. Stein, Estate Duty, Principles and Planning, p. 228 et seq. I W. 
Abrie, Estates - Planning and Administration, p. 330, 331 / D. Meyerowitz, in: Meyerowitz on 
Administration of Estates ... , chap. 30, para. 30.23. 

419) A. S. Silke IM. Stein, Estate Duty, Principles and Planning, p. 228. 
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420) 
der the EDA. 

Lastly, it must be mentioned that assessed amount of estate duty which is levied on a[n] 
[international] deceased estate is payable by the executor or any other person who is liable 
to pay the assessed estate duty and the amount is a debt due to the state and is recover­
able in terms of sec. 25 of the EDA. 

42
1) An action may therefore be instituted against any 

person liable for the payment of a certain amount of estate duty, even though some other 
person may also be obliged to pay the amount of that duty [see, sec. 25 (2) of the Act]. 

Normally an action will be instituted first against the executor of the estate, irrespective 
of who is liable for the payment of the [in these cases attributable] estate duty because 

the executor is primarily liable for its payment and is later on entitled to recover the paid 
duty from the person who is ultimately liable for its payment [e.g. a donee, a fideicommis-

. . 422) 
sary, a usufructuary or an annmtant]. . 

Ill.8. Brief Summary 

In researching the aspects of South-African estate duty, which is levied on [international] 
deceased estates in the Republic, it .can be seen that the elements which constitute an [in­

ternational] deceased estate for South-African estate duty purposes consist of two ele-
1 ' , d ' d d b ' 423) ments, name y, property an property eeme to e property . 

However, in order to establish the exact categories of 'property' and the exact catego­
ries of 'property deemed to be property', it is furthermore necessary to see whether a de­
ceased was 'ordinarily resident' or 'not ordinarily resident' in the Republic at the time of 
his death.424) 

Whereas the 'property' ['property deemed to be property'] included in the deceased esta­
te of an 'ordinarily resident' of the Republic consists of a compilation of his South-African 
as well, as his 'world wide' or 'foreign' property and assets, the deceased estate of a 

'non-resident' is governed by the general principle that his estate is only liable for 
South-African estate duty when he owned property and assets within the Republic at the 

time of his death. 

Difficulties in establishing the international estate of an 'ordinary resident' of the Republic 
can arise from the fact that his estate will, apart from his South-African 'property' ['pro­
perty deemed to be property'], normally also contain property and assets which were ow­
ned by him in a foreign country, and from the fact that this 'property' ['property deemed 

to be property'] is usually governed by foreign regulations and, what is more, often even 

owned under a foreign law. 
However, the difficulties connected with the legal nature of 'foreign property' [ 'foreign 
property deemed to be property'] and the question whether this foreign property can be re­
garded as property for the purposes of South-African estate duty [because it is governed by 
a foreign law terminology] can be overcome by comparing the foreign property categories 

420) D. Meyerowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.21 / A. S. 
Silke / M Stein, Estate Duty, Principles and Planning, p. 229. 

421) Compare, A S. Silke / M Stein, Estate Duty, Principles and Planning, p. 230, 231 / D. Meye-
rowitz, in: Meyerowitz on Administration of Estates ... , chap. 30, para 30.24. 

422) A. S. Silke / M Stein, Estate Duty, Principles and Planning, p. 230, 231. 
423) See, part B. III.2.1., p. 68 seqq. and part B. 111.2.2., p. 82 seqq. of this work. 
424) Vide, part B. III.2.1., p. 68 seqq. and part B. III.2.2., p. 82 seqq. of this work. 
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concerned, that is to say, their legal nature, to the South-African property categories which 
are expressly laid down in the EDA. 425) 

Should foreign property, which was owned by an 'ordinarily resident' deceased in a foreign 
country and under foreign law provisions, be comparable to the property categories 'which 
are expressly laid down in the EDA, this property has to be included in his taxable inter­
national deceased estate for South-African estate duty purposes. 

In contrast to the assessment of the property and assets of an 'ordinary resident' the as­
sessment of the deceased estate of a 'non-resident' is governed by the unilateral relief 
provisions of sec. 3 (2) (c)-(h) of the EDA. 

The unilateral relief of sec. 3 (2) (c)-(h) EDA provides, expressis verbis, that the property 
which has to be included in the deceased estate of a 'non-resident', for South-African 
estate duty purposes, consists mainly of his South-African property, but an explicit provisi­
on stating what kinds of 'property deemed to be property' are to be included in his estate 
is not to be found under the regulations of the EDA. 
Nevertheless, in accordance with the general attitude which is expressed in sec. 3 (2) 
(c)-(h) of the EDA, by the fact that the taxable property of a 'non-resident' consists only 
of those items of property which are situated within the Republic at the time of his death, 
it can be deduced that the 'deemed property' which has. to be included in his South-Afri­
can estate can generally be limited to those property categories which are laid down in 
sec. 3 (3) (a)-(d) of the EDA and which are ~tuated or by right of action enforceable or 
recoverable in the Republic of South-Africa. 

426 

After all 'property' and 'property deemed to be property' in the deceased estate of either 
an 'ordinary resident' or a 'non-resident' of the Republic has been compiled (the sum of 
all compiled property being the gross value of the deceased estate), the deductions which 
are allowed in terms of the EDA are subtracted from the gross value of the deceased 
estate, to arrive at the net value of the deceased estate. 
The provisions dealing with the allowabl~ deductions under the EDA do not distinguish bet­
ween the deductions which can be· made from the gross value of the deceased estate of an 
'ordinary resident' of the Republic or from the gross value of the deceased estate of a 
'non-resident' ;

427
) and difficulties in establishing the allowable deductions can and will 

occur where a 'foreign element' is present. 

Although a further unilateral relief regulation is provided in terms of sec. 4 (e) of the EDA 
for situations in which the deceased aquired foreign property by the way of donation or in­
heritance from a non-resident, it has to be stated that this relief is only available in cer­
tain circumstances and to certain persons; 

428
) and apart from this regulation the application 

of the majority of the allowable deductions in terms of the EDA will remain difficult where 
a 'foreign element' is present. 

It might therefore be advisable to deal with and to overcome the difficulties introduced by 
the international aspects of a deceased estate, in the context of allowable deductions, by 
referring once again to one of the basic principles of the EDA, viz., the principle that the 

425) As shown in, part B. III.2.1.1.b.dd. ex. to y., p. 73 et seqq. 
426) Compare, part B. III.2.2.2., p. 91 et seqq. 
427) Cf, part B. 111.3., p. 95 et seqq. 
428) Part B. IIl.3.5., p. 98 seq. of this work. 
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gross value of the deceased estate of a 'non-resident' is comprised mainly of his South­
African property and assets, whereas the gross value of the deceased estate of an 'ordina­
rily resident' is assessed by compiling his South-African and his world-wide property and 
assets. 

In accordance with this principle, deductions from the gross value of the estate of a 
'non-resident' will be allowable deductions where they are directly connected to the gross 
value of his South-African property and assets, whereas deductions from the gross value of 
the estate of an 'ordinarily resident' can be characterized as allowable deductions as soon 

as they can be connected to the gross value of his international deceased estate an~ cer­
tain other factors laid down in the provisions of the EDA dealing with this matter.

429 

After the gross value of the deceased estate of an 'ordinary resident' or a 'non-resident' 
has been reduced by the allowable deductions, the net value of the estate has been esta­
blished. From both, the net value of the 'international' deceased estate of an 'ordinarily 
resident' and the net value of the South-African deceased estate of a 'non-resident' there 
will be a further deduction (abatement) of R 1 million, and the remainder after this deduc­
tion is termed the dutiable amount of the estate.

430
) 

On this dutiable amount estate duty is levied at a flat rate of currently 15%. 

However, if successive deaths occured in a certain period of time or if transfer duty was 
paid in respect of the aquisition of property from the deceased or his estate, the calculated 
estate duty liability can furthermore be reduced by these amounts. 

431
) 

A further deduction from the estate duty liability calculated is allowed by the unilateral 
relief regulation of sec. 16 (c) of the EDA for cases where foreign death duties were paid 
on property situate outside the Republic but which was also included in the deceased' s 
[world wide or international] estate for the purpose of South-African estate duty.

432
) 

Whereas the deduction of foreign death duties is only allowed in cases where an 'ordinary 
resident' deceased paid foreign death duties on foreign property [it would be contradictory 
if it would also apply for a 'non-resident', because his foreign property is not included in 
the estate duty assessment in the first place (sec. 3 (2) [c]-[h] of the Act)], the deduction 
of a rapid succession rebate and a transfer duty deduction can also be made from the 
South-African deceased estate of a 'non-resident' if it has been paid to South-Africa 

h 
. . 433) 

aut ont1es. 

Although this work does not specifically focus on the aspects of valuing a[n] [international] 
deceased estate, it has to be mentioned furthermore that difficulties in the process of as­
sessing an international deceased estate for South-African estate duty can also occur whe­
re 'foreign property', which is included in the deceased estate of an 'ordinary resident', 

434) 
has to be valued for estate duty purposes. 

Finally, the administration of an international deceased estate and the determination of the 
person who is liable for the payment of estate duty can be difficult, where a foreign ele-

429) Cf, part B. IIl.3., p. 95 et seqq. 
430) See, part B. IIl.4., p. 107 seq. 
431) Part B. III.S. to III.5.2., p. 108 to 110. 
432) See especially, part B. IIl.5.3., p. 110 seqq. 
433) Part B. 111.S. to III.S.3., p. 108 to 112. 
434) Vide supra, part B. III.6., p. 112 seqq. 
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ment forms a part of the estate which is assessed and administered according to the 
South-African EDA. 

The EDA often does not clearly distinguish between the deceased estate of an 'ordinary 
resident' or a 'non-=resident', the application of the provisions of the Act mostly becomes 
difficult where a 'foreign element' is introduced to the assessment of a South-African 
estate duty liability, and other works dealing with the levying of estate duty in South-Afri­
ca deal only partly with the levying of South-African estate duty on [international] dece­
ased estates. 

Reflecting about the question other works on South-African estate duty and the EDA deal­
only partly with the problems which can be introduced by the taxation of international de­

ceased estates it seems that these circumstances may be rooted in the fact that the trans­
fer of assets from the Republic to foreign countries is governed by the South-African ex­
change control rules. 
Resulting from the fact that the South-African exchange control rules are designed to re­
strict the ability of 'ordinary residents' of the Republic alienating their assets to or inve­

sting in foreign countries, most South-Africans will not be able to aquire or to invest in 
foreign property and assets during their lifetime. 
For the levying of South-African estate duty on [international] deceased estates this cir­

cumstance can therefore lead to the consequence that the practice will actually only provi­
de a few deceased estates which will contain a considerable amount of foreign property 
and assets that have to be included in the international deceased estate of an 'ordinary 

resident' of the Republic at the time of his death. 
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C. Death duties in Germany - the Erbschaftsteuergestz 
(Inheritance Tax Act) of the 17th of April 197 4 

1 General 

Having dealt with South-African estate duty, what follows is intended to be a general in­
troduction to the German Erbschaftsteuergesetz (ErbStG - Inheritance Tax Act of the 17th 
of April 1974 as amended) and more particularly a review of the provisions of the ErbStG 
which are designed to grant unilateral relief from international double death taxation ( Ger­
man International [Death] Tax Law). 
It would be beyond the scope of this work to provide a thorough examination and an 'in 

depth' analysis of all the questions and problems connected to the German inheritance tax. 

A general introduction to the term 'German International Death Tax Law', a basic cha­
racterization of the German ErbStG, a short outline of the history of the German inheri­
tance tax and an introduction to the German regulations dealing with the power to enter 
into double death duty agreements has already been given l); and the following presentation 

of the German ErbStG is therefore restricted to a basic discussion of the problems connec­
ted with and imposed by the German ErbStG on aspects of inheritance taxation on [inter­
national] deceased estates [or rath~r inheritances]. 

As under South-African Law a study of the regulations of the ErbStG or the 'NachlaBpla­
nung' ('estate planning' or inheritance tax planning) according to the rules of the ErbStG 
can be characterized as a complex process which includes the necessity to take a variety 

of different branches and aspects of law into account. 
The branches of law involved in German 'estate planning' comprise the Public [id est, Ad­
ministrative] Law, the Private Law, the Commercial Law and last, but not least, the Ger­

man Tax Law and its variety of different Tax Law codifications. 
Within these branches of law the different regulations and principles, for example, of the 
Law of Succession, the Law of Contracts and several aspects of the Tax Law and the 
Commercial Law do have to be taken into account to research the ErbStG or to plan a 
deceased estate according to German Law. 

2
) Once again it would be beyond the scope of 

this work to deal with all the aspects which can be connected, for example, to the German 
Law of Succession, and the reader is referred to other literary sources dealing with the 
problems of the German law of Succession, where a discussion of certain problems cannot 

be provided. 

The statutory basis for the levying of German Inheritance Taxes is provided by the Erb­

schaft- unB Schenkungsteuergesetz (Inheritance and Donations Tax Act) of the 17th of 
April 19743 , as amended; but other statutory regulations like the Erbschaftsteuerdurchftih-

1) For further deatails see, part A. 11.1.2., p. 6, part A. IIl.2., p. 13, part A. IV.4., p. 18 seqq. and 
part A. V.4., p. 32 et seqq. of this work. 

2) Cf., Ebenroth, Erbrecht, p. 921 seqq. 
3) Erbschaft- und Schenkungsteuergesetz, (Inheritance and Donations Tax Act), as announced offi­

cially in the Bundesgesetzblatt (Federal Law Gazette) of the Federal Republic of Germany, on 
the 17th of April 1974 (BGBI. I 1974, p. 933 seqq.), as amended. 
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4) , 
rungsverordnung (ErbStDV - Regulations for the Implementation of the ErbStG) and se-
veral Verwaltungsvorschriften

5
) (administrative regulations and directions used by the Ger­

man Fiscal Administration), which are especially designed to support and clarify the regu­
lations of the ErbStG, have also to be taken into account in planning a German deceased 
estate [or German inheritances]. 

In addition to this statutory basis of the German ErbStG, the Act furthermore interacts 
with the German Civil Law codification (BGB), some aspects of the German Commercial 
law and the Tax Law codifications of the Abgabenordnung (AO - Fiscal Law Code)6), the 
Bewertungsgesetz (BewG - Valuation Law)?), the AuBensteuergesetz (Law to Prevent In­
ternational Fiscal EvasionJ 

8
, the Einkommensteuergesetz (EStG - Income Tax Act) 9), the 

Korperschaftsteuergesetz
1 

) (KStfl - Corporation Income Tax Act), the Vermogensteuerge­
setz (VStG - Wealth Tax Act) 

11 
, the Grunderwerbsteuergesetz ( GrEStG - tax levied on 

the transfer of real property / Transfer Tax Act) 
12

), and other tax law codifications.
13

) 

IL Brief introduction to the basic principles of the German Inheritance 
Tax Act (ErbStG) 

11.1. The relation and interaction between the German Law of Succession and the 
German Erbschaftsteuergesetz 

As already mentioned before, the German inheritance tax, as a part of the German Tax 
Law, is codified in the Erbschaft- und Schenkungsteuergesetz (Inheritance and Donations 
Tax Act) of the 17th of April 1974. 

4) ErbschaftsteuerdurchffJhnmgsverordnung, (Regulations for the Implementation of the ErbStG), as 
announced officially in the Bundesgesetzblatt (Federal Law Gazette) of the Federal Republic of 
Germany, on the 19th of January 1962 (BGBl. I 1962, p. 22 seqq.), as amended. 

5) A concise compilation of the administrative regulations and directions used by the German Fis­
cal Administration can be found in the works of Tipke I Lang, Steuerrecht, p. 457. 

6) Abgabenordnung (Fiscal Law Code) as announced officially in the Bundesgesetzblatt (Federal 
Law Gazette) of the Federal Republic of Germany, on the 16th of March 1976 (BGBI. I 1976, p. 
613 seqq~ BGBI. I 1977, p. 269 seqq.), as amended. 

7) Bewertungsgesetz (Valuation Law) in the revised form, as announced officially in the Bundesge­
setzblatt (Federal Law Gazette) of the Federal Republic of Germany, on the 1st of February 
1991 (BGBI. I 1991, p. 231 seqq.), as amended. 

8) AuBensteuergesetz (Law to Prevent International Fiscal Evasion), as announced officially in the 
Bundesgesetzblatt (Federal Law Gazette) of the Federal Republic of Germany, on the 8th of 
September 1972 (BGBl. I 1972, p. 1713 seqq.), as amended. 

9) Einkommensteuergesetz (Income Tax Act), as announced officially in the Bundesgesetzblatt (Fe­
deral Law Gazette) of the Federal Republic of Germany, on the 7th of September 1990 (BGBl. I 
1990, p. 1898 seqq., BGBl. I 1991, p. 808 seqq. ), as amended. 

10) Kiirperschaftsteuergesetz (Corporation Income Tax Act), as announced officially in the Bundes­
gesetzblatt (Federal Law Gazette) of the Federal Republic of Germany, on the 11th of March 
1991 (BGBI. I 1991, p. 639 seqq.), as amended. 

11) Vermogensteuergesetz (Wealth Tax Act), as announced officially in the Bundesgesetzblatt (Fe­
deral Law Gazette) of the Federal Republic of Germany, on the 14th of January 1990 (BGBl. I 
1990, p. 2467 seqq.), as amended. 

12) Grunderwerbsteuergesetz (Transfer tax Act), as announced officially in the Bundesgesetzblatt 
(Federal Law Gazette) of the Federal Republic of Germany, on the 17th of December 1982 
(BGBl. I 1982, p. 1777 seqq.), as amended 

13) Because it would be beyond the scope of this work to deal with the interaction between the 
ErbStG and other tax law codifications see the works of, Schulz, Erbschaftsteuer, Schenkungs­
teuer, p. 25 seqq. I Pohlmann, Erbschaftsteuer, p. 18 seqq. I Schulze zur lWesche, Lehrbuch 
der Erbschaftsteuer, p. 22 / Diedenhofen I Troll, Erbschaft- und Schenkungsteuer, p. 10 seqq., 
p. 34 seq. I Langenfeld I Ga.i1, Handbuch der F amilienuntemehmen, sec. VII, para. 13 seqq. I 
Kapp / Ebeling / Grune, Handbuch der Erbengemeinschaft, para 3, p. 18/1 seqq. 
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On the sector of the tax law, the state (Federal Republic of Germany) as a sovereign legal 
entity (hoheitlicher Rechtstrager) imposes taxes on its citizens (taxpayers) and creates a 

relation of subordination between the citizen and the state; and since a subordinative rela­

tion between a citizen and the state is a strong indication of a public law relation between 
the citizen (taxpayer) and the German state (according to the 'Subordinationstheorie' 

[theory of subordination]{ the German Tax Law is traditionally regarded as being a part of 
the German Public Law. 4) -

However, as indicated above, the German Inheritance Tax, apart from being a part of the 

German Public Law, i~ also influenced by the German Civil Law codification, 'Btirgerliches 
Gesetzbuch' (BGB) .

15 

The German ErbStG and the German civil law are closely linked and several regulations of 

the Inheritance Tax Act refer directly t~ regulations of the Law of Succession and the 
Law of Donations embodied in the BGB.

16 

The ErbStG does not define the preconditions for, the elements of and the basis for the 

inheritance tax liability separately, but refers to the accession o~ property to an heir (by 
succession or donation), as codified in the BGB (Erbanfallsteuer

17 
). Therefore the procee­

dings and elements of the regulations of the German ErbStG are decisively influenced by 
the German civil 10w.18) 

In terms of sec.
19 

1 (1) No. 1 of the ErbStG
2

0), for example, the levying of inheritance 

taxes is directly connected to the value of the property or assets an heir aquired from a 
deceased in terms of sec. 1922 of the BGB; another example of the connection between 
the levying of inheritance taxes and the BGB is sec. 3 (1) No. 2 of the ErbStG, in terms 

of which a donatio mortis causa [sec. 2301 of the BGB] is also defined as being a taxable 
aquisition of an heir on the death of a deceased. Consequently it can be stated that the 

ErbStG levies inheritance taxes directly on an heir who has acquired any property or as­
sets due to an inheritance or bequest under the Law of Succession which is codified in the 
fifth book (sec. 1922 to sec. 2385) of the BGB.21) 

As a result it can be stated that the German civil law has an authoritative, decisive and 
influencing role in relation to the German inheritance tax law and German tax law termin­

ology refers to this relationship as the 'Prinzip der MaBgeblichkeit des Zivilrechts ftir das 
Erbschaftsteuerrecht' (the principle of the governing authority [domination] of the Civil 

14) See, Ebenroth, Erbrecht, p. 921. 
15) Vide, part B. Il.1., p. 44 of this work. 
16) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 41 seqq. I Crezelius, Erbschaft- und Schenkungs­

teuer, p. 37 / Schulze zur Mesche, Lehrbuch der Erbschaftsteuer, p. 23 / Langenfeld / Gail, 
Handbuch der Familienuntemehmen, sec. VII, para. 7 (1.3) / Kapp / Ebeling / Grune, Handbuch 
der Erbengemeinschaft, para 4, p. 28 seq. 

17) Vide supra, part A 111.2, p. 13 of this work. 
18) Meineke, ErbStG - commentary, Einfilhrung, para 7 / Langenfeld / Gail, Handbuch der Famili­

enuntemehmen, sec. VII, para 7 (1.3) / Kapp / Ebeling/ Grune, Handbuch der Erbengemein­
schaft, para. 4, p. 28 seq. I Ebenroth, Erbrecht, p. 922 seq. 

19) The quoted German statutes of the ErbStG, the BGB and other laws are normally using §§ 
signs to mark their sections. Yet, in this work it may be allowed to refer to the §§ of Ger­
man law as sections, because the South-African reader may find it easier to read through a 
text referring to sec. rather than §§. However, on comparing the quoted sections to the text 
of the German codifications the reader should keep in mind that he has to look out for the 
respective §§. 

20) Sections of the Erschafts- und Schenkungsteuergesetz will furtheron be quoted either as secti­
ons of the ErbStG or the Act. A quoted section of an Act without a further specification of 
the Act will be a section of the ErbStG. 

21) Langenfeld / Gail, Handbuch der Familienuntemehmen, sec. VII, para. 7 (1.3) / Kapp / Ebeling 
I Grune, Handbuch der Erbengemeinschaft, para. 4, p. 28 seq. I Ebenroth, Erbrecht, p. 922 seq. 
I Troll, NachlaB und Erbe im Steuerrecht, p. 178, para. 1.1. 
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Law [especi~lly the Law of Succession and the Law of Donations] over the Inheritance 
22) 

Tax Law). 

11.2. The justification of levying inheritance truces 

The levying of a tax on inheritances or on donations, that is to say the levying of a tax on 

the enrichment of an heir or donee, aquired by the way of inheritance or donation, is basi­
cally justified by the writers and the courts dealing with the application of the German in­

heritance tax on the basis of the argument, that it is necessary to redistribute the property 
and assets (V~rmogensmasse) compiled and concentrated in the estate of a deceased during 
h. 1·f . 23) ts 1 et1me. 

Whereas the aforementioned justification for the levying of inheritance taxes as such (Erb­
schaftsbesteuerung dem Grunde nach) can be said to be unequivocally shared by the majo­

rity of the German Tax Law authorities, the justification of a certain am~unt or rate of 
death taxes (Erbschaftsbesteuerung der Hohe nach) is an ambivalent issue.

24 

It was shown above, that the German inheritance tax system (Erbanfallsteuersystem) is 
influenced mainly by the idea that a person who benefits from the deceased' s death should 
be subject to personal taxation in respect of this benefit.

25
) Like the income of a person -

the enrichment of an heir by the aquisition of property due to an inheritance is regarded as 

an advancement of the heir's financial capacity and is therefore taxable. In this context 
the central term in the justification of the imposition of the German _ErbStG is the financi­
al capacity (finanzielle Leistungsfiihigkeit) of the heir. 

But when is the financial capacity of an heir exhausted and the amount of inheritance ta­
xes too high to be justified as an appropriate amount of payable tax ? 

A general limitation which indicates when the amount of death taxes payable exceeds an 
appropriate amount and starts to become inappropriate can be specified on looking at the 
fundamental rights (Grundrechte) which are granted to the individual by the German Con­
stitution (Bonner Grundgesetz von 1949). 
Art. 14 (1) of the Bonner Grundgesetz guarantees the individual right (e.g. to the taxpayer) 
to own property and the individual right for the provision of a law of succession by the 

German state; and in terms of Art. 6 S1l of the Grundgesetz marriage and family shall en­
joy the special protection of the state. ) 
It would therefore be a violation of the basic individual right of the taxpayer enshrined in 
Art. 14 (1) of the Grundgesetz (the guarantee to own property and the gurantee to the pro­
vision of a law of succession), if the amount of death taxes payable were too high and an 
heir had to give away his whole inheritance or even his own property and assets to pay off 
his inheritance tax liability (in these cases the inheritance tax rates and inheritance tax 
brackets of the ErbStG would contain a forbidden, so-called 'Erdrosselungsteuer' - a tax 
designed to suffocate the taxpayer economically, and the taxpayer concerned would be 
entitled to lodge a complaint of unconstitutionality against these provisions with the Ger­
man Constitutional Court). 

22) See, BFH, BStBl. II 1987, p. 175 seq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 41 seqq. I 
Crezclius, Erbschaft- und Schenkungsteuer, p. 37 / Schulze zur Wiesche, Lehrbuch der Erb­
schaftsteuer, p. 23 / Ebenroth, Erbrecht, p. 922 seq. 

23) See, Ebenroth, Erbrecht, p. 922 seq. I Oberluwser, Handbuch der Finazwissenschaften, Vol. II, p. 
491 seqq. I Schneider, StuW 1979, p. 38 seqq. (at p. 41). 

24) See, Ebenroth, Erbrecht, p. 922. 
25) Vide supra, part A. III.2., p. 13 of this work. 
26) See, Leisner, Verfassungsrechtliche Grenzen der Erbschaftsbesteuerung, p. 39 seqq., p. 103 seqq. 

I Meineke, ErbStG - commentary, Einfiih.rung, para 5, 6. 
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An inappropriate amount of taxes payable in the above mentioned sense would also be an 

infringement upon the taxpayer's individual rights which are guaranteed in Art. 6 (1) of the 

Grundgesetz. In Art. 6 (1) of the Grundgesetz the German state has bound itself especially 

to protect marriage· and family and it would be contradictory and inconsistent with Art. 6 

(1) of the Grundgesetz to grant a special protection on the one hand and to take away the 

property and assets, which were left by the deceased for the maintenace of his spouse and 

children, i.e. his family, on the other hand.
27

) 

For this reason it is the goal of the different rates and brackets of taxation, embodied in 

sec. 15 and sec. 19 of the Inheritance Tax Act (depending on the family relationship bet­

ween deceased and heir; and the value of the inheritance) to follow the ideal of an equal 

distribution of property and assets in accordance with the financial capacify of the heir and 

in accordance with Art. 14 (1) and Art. 6 (1) of the Bonner Grundgesetz.
28 

However, an inappropriatly high death tax rate not only interferes with the individual rights 

granted by the Bonner Grundgesetz, since it can furthermore be said to be counterproducti­

ve in terms of the national economy (Volkswirtschaftslehre), beca~se an excessive death 

taxation, for example, of partnerships (' Personengesellschaften', 
29 

comparable to family 

companies) can lead to the destruction of economically productive and valuable business 

entities, based on the fact that the payment of inheritance taxes often influences the pro­

perty and assets which were owned in and by the 'family company.
3

0) 

Some authors dealing with the German inheritance tax law criticise the present attitude of 

the ErbStG to levy inheritance taxes on the shares [i.e. shares or property and assets] held 

in a partnership at the time of the death of one of the partners of such a partnership and 

compare the taxable shares in a partnership to shares held in a company limited by shares, 

which will not be affected by the death of one of the shareholders or to a company in pu­

blic ownership which will also not be affected by inheritance. taxes, because the state and 

its companies [in public ownership] do not die. 
31 

Since a discussion of all the aspects connected with this critizism would be beyond the 

scope of this work we leave the problems connected with the justification for levying inhe-
. h. 32) 

ntance taxes at t 1s stage. 

11.3. Short introduction to the basic principles of the German Inheritance Tax Act 

According to German inheritance tax terminology the examination of the provisions of the 

German ErbStG can basically be diverted into two main streams, namely, the regulations 

of the German ErbStG, which deal with the introduction or imposition of inheritance taxa­

tion, as such (' Besteuerung dem Grunde nach'), and the regulations, which deal with the 

establishment of the applicable amount of payable inheritance taxes (' Besteuerung der Ho-

h h') 33) e nae . 

27) Compare, Leisner, Verfassungsrechtliche _Grenzen der Erbschaftsbesteuerung, p. 39 seqq., p. 103 
seqq. I Meineke, EmStG - commentary, Einfiihrung, para. S, 6 / Ebenroth, Emrecht, p. 922. 

28) Obemauser, Handbuch der Finazwissenschaften, Vol. II, p. 493 seq. 
29) Family companies in the above mentioned sense are often partnerships as described in part B. 

III.2.2.1.b.ee., p. 89, 90 in footnote 256 of this work. 
30) See, Ebenroth, · Emrecht, p. 922, 923. 
31) For this critizism see also, Ebenroth, Erbrecht, p. 923. 
32) For a detailed critizism of the present taxation of family companies on the death of a partner 

see, Stihl, Erbschaftsteuer - Bedrohung fiir Familienunternehmen, in: DIHT: Erbschaftsteuer Ge­
fahr fiir den Mittelstand, p. 7 seqq. 

33) For this diversion see also, Ebenroth, Emrecht, p. 924. 
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Whereas the 'Besteuerung dem Grunde nach' mainly deals with the question which tax­
payer will be liable for the payment of inheritance taxes and on what basis he will be li­

able for the payment of death taxes, 
34

) the 'Besteuerung der Hohe nach' deals with the 
question in which tax bracket (in terms of sec. 15 ErbStG) an heir will fall on the one 
hand, and which rate of taxation (in terms of sec. 19 ErbStG) has to be applied to his in­
heritance on the other hand. The 'Besteuerung der Hohe nach' depends furthermore on the 
result of the valuation of the heirs share of the inheritance, which is assessed in accordan­
ce with the rules of the 'Bewertungsgesetz' (Valuation Law) and other valuation mecha­
nisms which are implemented in the ErbStG.35) 

The German ErbStG follows this diversion in so far, as its division into main chapters and 
its systematical approach recognize the 'Besteuerung dem Grunde nach' and the 'Besteue­
rung der Hohe nach' . 

The First chapter (sec. 1 to sec. 9 of the Act) of the ErbStG is headed by the title 'tax 
liability' and lays down the provisions which deal with the questions concerning the taxa­
ble events ( 'steuerpflichtige Vorgange '), the questions concerning the persons which are li­

able to pay inheritance taxes, the questions which are dealing with (a) the definition of the 
taxable acquisition by death (' Erwerb von Todes wegen '), (b) the donatio inter vivas 
('Schenkung unter Lebenden'), (c) the so-called 'earmarked gifts' ('Zweckzuwendungen') 
and (d) the questions when an inheritance tax liability of 'foundations' ('Stiftungen') will 

. 36) 
arise. . 
The determination of the value of an inheritance is embodied in the second and third chap­
ter of the ErbStG. These chapters are headed by the titles 'valuation' and 'assessment of 
the tax' and the regulations of sec. 10 to sec. 13 of the ErbStG and sec. 14 to 19 of the 
Act contain the rules of the inheritance tax assessment, especially the rate of taxation, 
the tax brackets and the tax-free amounts applicable to an heir as the potential taxpayer 

f inh 
. 37) 

o eritance taxes. 

The last two chapters of the ErbStG, containing the provisions of sec. 20 to sec. 39 of the 
ErbStG, deal with the administration of the German Inheritance Tax Act and for this re­
ason they can be subsumed under neither the diversion into 'Besteuerung dem Grunde 
nach' nor under the diversion into 'Besteuerung der Hohe nach' . 

III. The regulations of the German ErbStG and the assessment of 
an inheritance tax liability according to the Gennan ErbStG 

Having given a brief introduction to the basic principles and main structures of the German 
Inheritance Tax Act, what follows is intended as a brief analysis of the regulations of the 
German ErbStG and an introduction to the basic principles of the assessment of an inheri­
tance tax liability according to the German ErbStG. 

34) See, Ebenroffi, Erbrecht, p. 924. 
35) Compare, Ebenroth, Erbrecht, p. 924. 
36) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 90 seq. But a short introduction to the basic prin­

ciples of the ErbStG can also be found in, Brox, Erbrecht, p. 22 seqq. I Lange / Kuchinke, 
Erbrecht, p. 927 seqq. I Leipold, in: Mi.inchener Kommentar, Vol. 6, Einleitung to sec. 1922 
BGB, para. 122 seqq. 

37) See also, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 90 seq. I Brox, Erbrecht, p. 22 seqq. I 
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III.1. The 'Besteuerung dem Grunde nach' 

As indicated above, the provisions of the German ErbStG can be diverted into the 'Be­
steuerung dem Grunde nach' and the ' Besteuerung der Hohe nach ' . 
What follows will take this diversion into account and, after dealing with the provisions 

'connected to this diversion, the questions and problems that can be connected with and 
imposed by the levying of German inheritance taxes on international deceased estates will 
be considered. 

111.1.1. The object of the German inheritance tax 

In dealing with taxes German tffi} law terminology differentiates, inter alia, bereen the 
object of a tax ('Steuerobjekt')

38 
and the subject of a tax ('Steuersubjekt').

39 
The ob­

ject of a tax can broadly be defined as the sum of the factual preconditions laid down in a 
tax act and on which a tax liability is based; and the question to be put in order to esta­
blish the object of a tax is the question: 'What categories or items are taxable in terms 

· of the concerned tax act ? ' 

The following will therefore deal with the answering of the question what categories or 
items are taxable in terms of the German ErbStG. 

111.1.1.1. General 

In contrast to the South-African law, the German Law of Succession does not follow a sy­
stem of executorship. Where the deceased estate of a person has to be administered, inhe­
ritance taxes have to be paid and the property and assets of a deceased have to be distri­
buted according to his will, it is the heir of the deceased who must deal with these mat­
ters. 
This results mainly from the fact that the German Law of Succession is governed by the 
principle of universal succession (' Gesamtrechtsnachfolge ') and the heir[s] of a deceased 
succeed[s] without any acts of transfer, delivery or cession (ipso iure) to the assets and li­
abilities of the deceased. This ipso iure transfer of all the property and assets from a de­
ceased to an heir is termed as the 'Erwerb von Todes wegen' ('acquisition of property 
and assets by the heir[s] at the death of the deceased') and forms the initiating or con­
necting factor for the assessment of an inheritance tax liability in accordance with the 
German ErbStG. 
In contrast to the South-African Estate Duty Act, the German ErbStG does not levy a final 
tax on the property and assets of a deceased' s estate ( 'NachlaBsteuer'), but taxes the 
enrichment which was acquired by an heir due to an inheritance or bequest from the dece­
ased ( 'Erbanf allsteuer '). 

In terms of sec. 1 (1) No. 1 to 3 of the ErbStG the enrichment of an heir or donee,
40

) 

Lange I Kuchinke, Erbrecht, p. 927 seqq. I Leipold, in: MUnchener Kommentar, Vol. 6, Einlei­
tung to sec. 1922 BGB, para. 122 seqq. I Ebenrotb, Erbrecht, p. 924 / 

38) For a nearer definition of the taxable object in general, see Tipke I Lang, Steuerrecht, p. 140. 
39) The subject of taxes ('Steuersubjekt') is defined in, Tipke I Lang, Steuerrecht, p. 131, 139 seq. 
40) The Gennan Inheritance and Donations Tax Act embodies the provisions for the taxation of 

inheritances as well, as the provisions for the taxation of donations (sec. 1 (1) and 1 (2) of 
the ErbStG). Therefore explanations, given in connection with the taxation of inheritances un­
der the German ErbStG can often also be applied to the problems connected with the taxation 
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which was or is caused by an acqu1s1t1on of property and assets on the death of a dece­
ased (' Erwerb von Tod es we gen'), by a donatio inter vivas (' Schenkung unter Le bend en') 
or an 'earmarked gift' (' Zweckzuwendung'), is a taxable event in accordance with the 
ErbStG and therefore the object of the German inheritance tax. A further object of taxati­
on in terms of sec. 1 (1) No. 4 Of the ErbStG is the property which is owned by a family 
foundation ('Familienstiftung').

41 
But it has to be acknowledged that sec. 1 (1) No. 4 does 

not introduce a tax which is levied on the passing of property and assets from a deceased 
to an heir, but a tax which is levied on the property and assets of a family foundation and 
which occurs periodically every 30 years (' Erbersatzsteuer'). 42) 

It can be seen that the German ErbStG is closely linked to the provisions of the German 
Law of Succession ('prin6iple of the governing authority of the Civil law [BGB] over the 
Inheritance Tax Law'),

43 
and often the solution of conflicts, which can be found under 

the regulations of the German Civil law [BGB] for civil law cases, will also apply in the 
context of the German inheritance tax law.

44
) 

However, in practice the principle of the governing authority of the Civil law [BGB] over 
the Inheritance Tax Law is not applied strictly and under certain circumstances there are 
deviations from this principle.45) For the South-African reader one of the most interesting 
deviations from this principle will be the fact that an interest free loan, which is granted 
by the deceased to an heir and which can 'normally' not be qualified as a donation in 
terms of the German BGB, is qualified as a taxable donation for inheritance tax purposes 
by the Bundesfinanzhof (Federal Fiscal Court I Supreme Tax Court). The Bundesfinanzhof 
qualifies an interest-free loan as a taxable donation in terms of sec. 1 (1) No. 2 and sec. 7 
(1) No. 1 of the ErbStG and justifies this decision by the argument that the object of the 
donation in these cases is the gratuitous lending of capital ('unentgeltliche Kapitaliiberlas­
sung'), i.e. the right to use the cafital gratuitious and without a counter-performance ('die 
gewahrte N utzungsmoglichkeit'). 

46 

And what is more, even the ErbStG itself deviates from the principle of the governing au­
thority of the Civil law [BGB] over the Inheritance Tax Law in some of its regulations 
[see for example, sec. 3 (1) No. 4, sec. 3 (2) No. 4 and sec. 6 (2) sentence 1 of the Act]. 

The enrichment of an heir by the aquisition of property and assets on the death of a dece­
ased or by a donation inter vivios, as the basic taxable events of the German ErbStG, are 
completed by a number of other taxable events which are expressly laid down in sec. 3 of 
the ErbStG. If an event [although it might be connected to an inheritance or a donation], 
is not laid down in sec. 3 et seqq. of the Act, it is not taxable in terms of the German 
ErbStG.47) 

Furthermore it has to be acknowledged that the levying of German inheritance and donati­
ons taxes is not only limited to the taxation of the transfer of property and assets from a 
deceased to an heir which occured within the limits of the Federal Republic. The German 

of donations. Especially the tax brackets in and the rate of tax of both inheritances and do­
nations are indentical ( see, sec. 15 and 19 of the ErbStG). 

41) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 93 seqq. I Pohlmann, Erbschaftsteuer, p. 15 
seqq. I Schulze zur "'1'esche, Lehrbuch der Erbschaftsteuer, p. 32 seqq. 

42) See, Ebenroth, Erbrecht, p. 928. 
43) Cf, part B. ll.1., p. 44 and part C. 11.1., p. 130 seq., of this work. 
44) With this conclusion, Ebenroth, Erbrecht, p. 928. 
45) See especially the decision of the BFH in: BStBl. II 1979, p. 631. 
46) BFH in: BStBl. II 1979, p. 631. 
47) Ebenroth, Erbrecht, p. 928. 
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ErbStG can and will also tax the transfer of property and assets from a deceased to an 

heir which occured in a foreign country, as soon as a foreign or international event of in­

heritance can be subsumed under the categories of sec. 3 of the ErbStG and as soon as 
the taxable event falls within the scope of the limited ( · beschrankte ') or (·unlimited') in­
heritance tax liability of an heir according to the ErbStG.48) 

In accordance with the basic taxable events that are laid down in sec. 1 (1) No. 1 to 4 of 

the Act, the following analysis of the taxable objects of the ErbStG will be a fourfold. 
Firstly there will be a short introduction to the taxable acquisition of property and assets · 

in terms of sec. 1 (1) No. 1 and sec. 3 to sec. 6 of the Act. Secondly the taxation of do­

nations inter vivas in terms of sec. 1 (1) No. 2 and sec. 7 of the ErbStG will be highligh­

ted, followed by a brief introduction to the inheritance taxation of 'earmarked gifts' 

(' Zweckzuwendungen') in terms of sec. 1 (1) No. 3 and sec. 8 of the Act, and last, but 

not least, a brief introduction to the taxability of 'family foundations' in terms of sec. 1 

(1) No. 4 and sec. 9 (1) No. 4 ErbStG will form the final part of this short analysis of the 

taxable objects of the ErbStG. 

III.1.1.2. The acquisition of property and assets by an heir on the death of a deceased 

according to sec. 1 (1) No. 1 and sec. 3 to sec. 6 of the ErbStG 

The scope of the taxable categories which can and have to be connected to the legal term 
'acquisition of property and assets by an heir on the death of a deceased' [ 'Erwerb von 

Todes wegen'] are laid down in sec. 3 to sec. 6 of the ErbStG. According to sec. 3 to 
sec. 6 of the Act all cases in which an heir is enriched by the transfer of property and as­

sets from a deceased or from the deceased' s estate to his estate, either by testate or in-
. b 1 .. d · h. th · 49) testate succession or y a egacy, are compnse wit m ese categones. 

In this context the regulations of sec. 3 (1) No. 1, No. 2 and No. 4 of the Act are of a 
. 

1 
. SO) 

specia importance. 

III.1.1.2.a. The acquisiton of property and assets in terms of sec. 3 (1) No. 1 of the ErbStG 

In accordance with the principle of universal succession, the German ErbStG defines the 

transfer of property and assets from a deceased to an heir [as an accession or enrichment 
in the estate of the heir, in terms of sec. 1922 BGB ('Erbanfa11'

5
1))], as the main taxable 

event for inheritance tax purposes [see, sec. 3 (1) No. 1 of the Act]. 
In terms of sec. 3 (1) No. 1 of the Act it is irrelevant whether a taxpayer (an heir) acqui­

red property and assets from a deceased by the way of testate or intestate succession. 

In the special cases where a 'Vorerbschaft' (inheritance of a prior heir) ~nd a 'Nacherb­
schaft' (inheritance of a reversionary heir)

52
) in terms of sec. 2100 BGB

53 
has taken pla-

48) Vide, Ebenroth, Erbrecht, p. 928 and infra, part C. IV.1. to IV.4., p. 182 seqq. of this work. 
49) Ebenroth, Erbrecht, p. 930 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 93 seqq. I Pohlmann, 

Erbschaftsteuer, p. 15 seqq. I Schulze zur ~esche, Lehrbuch der Erbschaftsteuer, p. 32 seqq. 
SO) Ebenroth, Erbrecht, p. 930. 
51) For further information see, part A. IIl.2., p. 13 of this work. 
52) In terms of sec. 2100 seqq. BGB, the 'Vorerbschaft' is an inheritance where the use of the 

property and assets, which were inherited by the heir is limited by the appointment of a re­
versionary heir [ 'Nacherbe '], who is entitled to the use of the property and assets of a dece­
ased estate (or a share in the estate) on the determination of the interest of a prior (or limi­
ted) heir. 

53) For detailed information see, Gursky, Erbrecht, p. 133 seqq. I Brox, Erbrecht, p. 219 seqq. I 
Lange I Kuchinke, Erbrecht, p. 315 seqq. I Gronsky, in: Milnchener Kommentar, Vol. 6, com-
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ce or is taking place, the transfer of property and assets from a deceased to the prior heir 
as well as the transfer of the property and assets from the prior heir to the rrersionary 
heir is regarded as a taxable event in terms of sec. 3 (1) No. 1 of the ErbStG. 54 

If an heir repudiates his inheritance, in terms of sec. 1944 seqq. BGB55), the inheritance 
will be affected in so far as the heir will not have aquired his inheritance ex tune and will 
consequently not be liable for inheritance taxes in terms of sec. 3 (1) No. 1 of the Act. 56) 
A taxable acquisition by death in terms of sec. 3 (1) No. 1 of the Act occurs furthermore 
in those cases where property and assets were acquired by the claim of an illigitemate 
child to receive the equivalent of his statwor_y share in the deceased' s estate [ 'Erbersatz­
anspruch', sec. 1934a seqq. of the BGB

57 
], where ~roperty and assets were acquired by a 

legacy [ 'Vermachtnis', sec. 2147 seqq. of the BGB 
8
)], or in those cases where a descen­

dant, the parents or the spouse of the testator were excluded from succession by will or 
contract of inheritance, but aquired proBerty or assets by claiming the payment of a com­
pulsa[Y portion of the deceased estate 

5 
) [ 'Pflichtteilsanspruch', sec. 2303 et seqq. of the 

BGB
60

\ 
As far as the 'Erbersatzanspruch' and the 'Pflichtteilsanrrruch' are concerned it has to 
be noted that they are only taxable if they were claimed.

61 

If property and assets were acquired under a contract of inheritance, they are also taxable 
in terms of sec. 3 (1) of the ErbStG but the beneficiary of a contract of inheritance is al­
lowed to deduct the actual value of his counter-performance ( which he probably gave for 
being appginted as an heir] from the value of the property and assets he aquired from the 

62) 
testator. 
Sec. 3 (1) No. 1 of the Act is completed by the regulation of sec. 3 (1) No. 3 of the 
ErbStG, which provides for the taxation of other like events to acquire property and assets 
from the deceased at the time of his death ( 'sonstige Erwerbe'). Other like events in 
terms of sec. 3 (1) No. 3 of the Act will be events to which the regulations dealing with 
legacies, in terms of sec. 2303 of the BGB, can be applied analogously. Other like events 

mentary to sec. 2100 to sec. 2146 / Ebenrot.h, Erbrecht, p. 378 seqq. I Keidel, in: Palandt, BGB 
- commentary, sec. 2100 to sec. 2146. 

54) See, Ebenrot.h, Erbrecht, p. 931 seqq. I Pohlmann, Erbschaftsteuer, p. 16. 
55) For further information on the repudiation see, Leipold, in: Miinchener Kommentar, Vol. 6, 

commentary to sec. 1944 / Ebenrot.h, Erbrecht, p. 231 seqq. I Keidel, in: Palandt, BGB - com­
mentary, sec. 1944 / Gursky, Erbrecht, p. 71 seqq. I Brox, Erbrecht, p. 194 seqq. I Lange I Ku­
chinke, Erbrecht, p. 108 seqq. . 

56) For details see, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 111 seq. 
57) Further information on the 'Erbersatzanspruch' can be found, in: Gursky, Erbrecht, p. 23 seqq. 

I Brox, Erbrecht, p. 57 seqq. I Leipold, in: Miinchener Kommentar, Vol. 6, commentary to sec. 
1934a / Ebenrot.h, Erbrecht, p. 378 seqq. I Keidel, in: Palandt, BGB - commentary, sec. 1934a I 
Schulz, Erbschaftsteuer, Schenkungsteuer, p. 109 seqq. I Pohlmann, Erbschaftsteuer, p. 15 / 

· Schulze zur 1-Wesche, Lehrbuch der Erbschaftsteuer, p. 40. 
58) For details, Brox, Erbrecht, p. 264 seqq. I Lange I Kucbinlce, Erbrecht, p. 351 seqq. I Gursky, 

Erbrecht, p. 156 seqq. I Skibbe, in: Miinchener Kommentar, Vol. 6, commentary to sec. 2147 / 
Ebenrot.h, Erbrecht, p. 304 seqq. I Keidel, in: Palandt, BGB - commentary, sec. 2147 seqq. I 
Schulz, Erbschaftsteuer, Schenkungsteuer, . p. 116 seqq. I Pohlmann, Erbschaftsteuer, p. 15 / 
Schulze zur 1-Wesche, Lehrbuch der Erbschaftsteuer, p. 40 seqq. 

59) The compulsary 'Pflichteils' portion of an heir under German Law is one-half of the value of 
his statutory inheritance share (sec. 2303 BGB) 

60) ,Gursky, Erbrecht, p. 143 seqq. I Brox, Erbrecht, p. 328 seqq. I Lange I Kuchinke, Erbrecht, p. 
579 seqq. I Frank, in: Miinchener Kommentar, Vol. 6, commentary to sec. 2303 / Ebenrot.h, Erb­
recht, p. 621 seqq. I Keidel, in: Palandt, BGB - commentary, sec. 2303. 

61) See, Ebenrot.h, Erbrecht, p. 931 I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 119 seqq. I Pohl­
mann, Erbschaftsteuer, p. 15 / Schulze zur 1-Wesche, Lehrbuch der Erbschaftsteuer, p. 43. 

62) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 109 seqq. I Pohlmann, Erbschaftsteuer, p. 15 / 
Schulze zur 1-Wesche, Lehrbuch der Erbschaftsteuer, p. 35. 
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which are taxable in terms of this regulation are the survtvmg spouses entitlement to per­
sonal chattels [ 'Voraus des Ehegatten', sec. 1932 BGB

63
) (although in practice the 'Vor­

aus' will normally be exempt from the levying of inheritance taxes in terms of sec. 13 (1) 

No. 1 a and b of the Act)], the 'thirtieth' ['Dreif3igste'j sec. 1969 BGB64)] and lump sum 
payments in terms of sec. 13 (1) of the 'Hofeordnung' 65 

In addition to these cases where property and assets which are taxable in terms of sec. 3 

(1) No. 1 of the ErbStG were acquired according to the rules of the German Law of Suc­
cession, the regulation of sec. 3 (1) No. 1 of the ErbStG contemplates and taxes further­

more property and assets that were acquired according to the rules of a foreign Law of 

Succession, if and so far as the acquisition that was effected under the foreign law can be 
compared to an acquisition of property and assets in accordance with the German Law of 
Succession or the German inheritance tax law.

66
) 

This wide interpretation of sec. 3 (1) No. 1 of the ErbStG results mainly from the fact 

that the reference in sec. 3 (1) No. 1 of the ErbStG to sec. 1922 seqq. of the BGB, in the 

view of the Bundesfinanzhof (Federal Fiscal Court / Supreme Tax Court), also embodies a 

reference to foreign laws of succession, as long as (a) the foreign succession rules are 
comparable to the German rules of succession, (b) the German private international law 

arrives at the conclusion the that the foreign law rules apply to the concerned succession 

and (c) the taxpayer can be held liable for the payment of German inheritance taxes in 
terms of sec. 2 of the ErbStG.

67
) 

III.1.1.2.b. The acquisition of property and assets in terms of 
sec. 3 (1) No. 2 of the ErbStG 

ProperW, and assets which were acquired by a donatio mortis causa [in terms of sec. 2301 
BGB

68 
] are taxable in terms of sec. 3 (1) No. 2 of the ErbStG. 

Like a donation in terms of the BGB a taxable donatio mortis causa in terms of sec. 3 (1) 

No. 2 of the ErbStG can be characterized as an enrichment of the donee on the basis that 

the donor was not under a legal obligation to donate something to the donee, but gave [in 

the anticipation of death] something to the donee out of his own free will and without re-

63) See especially, Brox, Erbrecht, p. 52 / Ebenroth, Erbrecht, p. 89 seq., p. 932 / Lange I Kuchin­
ke, Erbrecht, p. 167 seqq. I Gursky, Erbrecht, p. 21 / Leipold, in: Miinchener Kommentar, Vol. 6, 
commentary to sec. 1934 / Keidel, in: Palandt, BGB - commentary, sec. 1934 seqq. I Schulz, 
Erbschaftsteuer, Schenkungsteuer, p. 114 seqq. I Pohlmann, Erbschaftsteuer, p. 15 / Schulze zur 
"'1esche, Lehrbuch der Erbschaftsteuer, p. 36 seqq. 

64) The 'DreiBigster' is a maintenance to be furnished by the heir for the first thirty days after 
the devolution of the estate to members of the household of the deceased who were maintai­
ned by the deceased during his lifetime. Gursky, Erbrecht, p. 113 / Siegmann, in: Miinchener 
Kommentar, Vol. 6, commentary to sec. 1969 / Keidel, in: Palandt, BGB - commentary, sec. 
1969. 

65) The 'Hofeordnung' is a law, which is especially relating to the inheritance of farms and fo­
rests. However, it has to be acknowledged, that the 'Hofeordnung' is only in force in some of 
the German Lander (Provinces). Schulz, Erbschaftsteuer, Schenkungsteuer, p. 115 seq. 

66) See, BFH BStBl. II 1972, p. 462 / BFH BStBl. II 1977, p. 425 / BFH BStBl. II 1986, p. 615 / 
Meineke, ErbStG - commentary, sec. 3, para 12 and 30 and infra, part C. IV.S., p. 194 seqq. 

67) See also, BFH BStBl. II 1972, p. 462 / BFH BStBl. II 1977, p. 425 I BFH BStBl. II 1986, p. 
615 / Meineke, ErbStG - commentary, sec. 3, para 12 and 30. 

68) For a thourough examination of the German donatio mortis causa see, Gursky, Erbrecht, p. 65 
seqq. I Brox, Erbrecht, p. 453 seqq. I Lange I Kuchinke, Erbrecht, p. 443 seqq. l Musielak, in: 
Miinchener Kommentar, Vol. 6, commentary to sec. 2301 / Ebenroth, Erbrecht, p. 348 seqq. I 
Keidel, in: Palandt, BGB - commentary, sec. 2301 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
122 seqq. I Pohlmann, Erbschaftsteuer, p. 15 / Schulze zur \Wesche, Lehrbuch der Erbschaft­
steuer, p. 44 seq. 
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ceiving or stipulating for ,anything in return. 69) 

111.1.1.2.c. The acquisition of property and assets in terms of 
sec. 3 (1) No. 4 of the ErbStG 

A further taxable acquisition of property and assets by an heir on the death of a deceased 
is laid down in sec. 3 (1) No. 4 of the Act. 
Sec. 3 (1) No. 4 of the ErbStG taxes the gain of a pecuniary benefit which accrues to an 
heir from a contract for the benefit of a third party which was concluded in respect of the 
event of the death of the deceased and entered into by the deceased during his 
l 'f . 70) 1 et1me. 

Typical categories which clearly fall within the scope of this regulation are life insurances 
( 'Lebensversicherungen,) payable to third parties on the death of the deceased, other insu­

rances for surviving dependants, and payments to the dependants arising from occupational 
or company pension schemes (' betriebliche Alterversorgung,). 

71
) 

III.1.1.2.d. The acquisition of property and assets in terms of sec. 3 (2) of the ErbStG 

The provisions of sec. 3 (2) No. 1 to sec. 3 (2) No. 7 of the ErbStG are broadly regarded 
as being self explanatory, when they are read together with the sections they refer to in 

the German Law of Succession. 
72

) The following is therefore only meant to highlight a 
few of these provisions. 

aa. The transfer of property to a family foundation in terms of sec. 3 (2) No. 1 ErbStG 
The transfer of property and assets from a deceased to a family foundation ( 'Familienstif­
tung ') is taxable in terms of sec. 3 (2) No. 1 of the Act.

73
) But before property and as­

sets can be transferred from the deceased to a family foundation, the family foundation 
has to be founded and drawn up by the deceased under a will, under a contract of inheri­

tance or by a legacy. 
The family foundation is a juristic person and can only come to life with the permission of 
the state authorities of the Federal Republic (sec. 80 BGB), but once a family foundation 

has been created according to sec. 80 of the BGB it will be treated as if it came to life 
on the date of death of the deceased (sec. 84 BGB).

74
) 

The aims and goals of a family foundation are enshrined in the statutes of the family 
foundation and the property and assets that were transferred to the foundation have to be 
used in accordance with its statutes. 75) The earnings which can be derived from a family 
foundation are exempt from the levying of inheritance taxes, but after a period of 30 years 

69) See, BFH, BB 1991, p. 401. 
70) For further details see, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 125 seqq. I Pohlmann, Erb­

schaftsteuer, p. 15 / Schulze zur "1iesche, Lehrbuch der Erbschaftsteuer, p. 47 seqq. I Troll, 
Nachla8 und Erbe im Steuerrecht, para. 2.5, p. 187 / Hofmann, Erbschaft- und Schenkungsteuer, 
p. 17 seq. I Kapp/ Ebeling/ Grune, Handbuch der Erbengemeinschaft, para 13, p. 62/7 seqq. 

71) See, Schulze zur "1iesche, Lehrbuch der Erbschaftsteuer, p. 47 seqq. I Troll, Nachla8 und Erbe 
im Steuerrecht, para 2.5, p. 187 

72) See, Ebenroth, Erbrecht, p. 936. 
73) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 134 / Pohlmann, Erbschaftsteuer, p. 15 / Schulze 

zur "1iesche, Lehrbuch der Erbschaftsteuer, p. 49 / Troll, Nachla8 und Erbe im Steuerrecht, 
para. 2.6, p. 190 / Hofmann, Erbschaft- und Schenkungsteuer, p. 19 seq. 

74) Cf, Troll, Nachla8 und Erbe im Steuerrecht, para 2.6, p. 190 / Schulz, Erbschaftsteuer, Schen­
kungsteuer, p. 134 seq. 

75) Troll, Nachla8 und Erbe im Steuerrecht, para. 2.6, p. 190. 
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a family foundation is liable to pay inheritance taxes on its property and assets. 
76

) 

Although the creation of a German family foundation seems to be similar to the creation of 

a trust according to South-African or Anglo-American law, it ~ould be wrong to assume 

t~at both the German fam1t fo~d~tion ~d the Sou~h-African testamentary trust are iden­
tical or even comparable. This 1s m~mly rooted m the fact that the South-African te­
stamentary trust is not a legal person 

78 
, whereas it can be stated, that a German family 

foundation is a legal persona. 79) 

bb. The acquisition of property and assets in terms of sec. 3 (2) No. 2 ErbStG 
By a testamentary disposition the deceased can impose on an heir or a legatee an obligati­
on ( 'Auflage ') which he has to fulfill in order to aquire the property and assets which we­

re bequeathed to him [see, sec. 1940 BGB
80

\ Refering to this fact, sec. 3 (2) No. 2 of 

the ErbStG states that only after an heir or legatee complied with the testamentary Obli­

gation which was burdened on him will his inheritance be liable for inheritance taxes. 
81 

cc. The regulation of sec. 3 (2) No. 4 of the ErbStG 
If an heir or a legatee received a compensation from the deceased or the main heir for re­

pudiating his part of the inheritance, for reg~diating his legacy or for repudiating an 'Er.b­
ersatzanspruch' or a 'Pflichtteilsanspruch' 

2 
, the ~ompensation received will be taxable 

in accordance with sec. 3 (2) No. 4 of the ErbStG. 
83 

dd. The regulation of sec. 3 (2) No. 6 of the ErbStG 
Where a reversionary heir ( 'Nacherbe ') sells his expectancy to the property and assets 

[which would normally be transferred to him by the prior heir] to a third party, he will be 

taxed according to sec. 3 (2) No. 6 of the ErbStG. 
In accordance with sec. 3 (2) No. 6 of the Act the selling price received is deemed to be 
aquired from the deceased and is taxable under this provision. 34) 

111.1.1.3. The taxation of the donatio inter vivos according to sec. 1 (1) No. 2 and 

sec. 7 of the ErbStG 

Having considered the different categories which are subject to a taxable transfer of pro-

76) See, sec. 1 (1) No. 4 of the ErbStG. 
77) Ebenroth, Erbrecht, p. 948 / Troll, NachlaB und Erbe im Steuerrecht, para 2.6, p. 190. 
78) Cf., Clll v. MscNeillie's Estate 1961 (3) SA 833 (at p. 840) / -T. Honore and E. Cameron, Ho­

nore"s South African Law of trusts, p. 53 seqq. I P. A Olivier, Trust Law and Practice, p. 61 
seqq., p. 173, although a trust is defined as a person for Income tax purposes, see K Huxham 
/ P. Hsupt, Notes on South African ... , chap. 28, para 28.2.3., chap. 29, para. 29.3.1. 

79) Ebenroth, Erbrecht, p. 948 / Troll, NachlaB und Erbe im Steuerrecht, para. 2.6, p. 190. 
80) For further information see, Brox, Erbrecht, p. 283 seqq. I Ebenroth, Erbrecht, p. 334 seq. I 

Lange / Kuchinke, Erbrecht, p. 381 seqq. I Gursky, Erbrecht, p. 163 / Leipold, in: Mtinchener 
Kommentar, Vol. 6, commentary to sec. 1940 / Keidel, in: Palandt, BGB - commentary, sec. 
1940. 

81) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 135 / Pohlmann, Erbschaftsteuer, p. 15 I Schulze 
zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 49 / Troll, NachlaB und Erbe im Steuerrecht, 
para. 2.7, p. 191 I Hofmann, Erbschaft- und Schenkungsteuer, p. 20. 

82) Vide supra, part C. 111.1.1.2.a., p. 137 seq. and footnotes 55, 58 ad himc locum. 
83) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 136 / Pohlmann, Erbschaftsteuer, p. 16 / Schulze 

zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 49 / Troll, NachlaB und Erbe im Steuerrecht, 
para. 2.8, p. 191 seq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 21. 

84) See also, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 137 seq. I Pohlmann, Erbschaftsteuer, p. 
16 I Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 51 seq. I Hofmann, Erbschaft- und 
Schenkungsteuer, p. 21. 
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perty and assets from a deceased to an heir [so-called aquisition by the death of a dece­
ased ('Erwerb von Todes wegen') in terms of sec. 1 (1) No. 1 and sec. 3 to 6 of the 
ErbStGl, a short introduction to the principles of th0 taxation of donations in terms of sec. 
1 (1) No. 2 and sec. 7 of the ErbStG now follows. 85 

111.1.1.3.a. General 

Because there is a strong bond between the payment of inheritance taxes and the avoidan­
ce of inheritance taxes by donations inter vivas, the German tax legislator has· embodied 
the rules for the taxation of donations within the regulations of the Inhertiance and Dona­
tions Tax Act, the ErbStG.86) 

The statutory definition of taxable donations inter vivas is laid down in the regulations of 
sec. 1 (1) No. 2 and sec. 7 (1) to (7) of the ErbStG and on reading through the provisions 

of sec. 7 (1) No. 1 to No. 10, it can at once be seen that the categories which constitute a 
liability for the payment of inheritance taxes on donations inter vivas, further the catego­
ries which fall within the ambit of sec. 516 BGB [the definition of the donation inter vivas 
for the purposes of the German civil law]. 87) 

In terms of sec. 7 (1) No. 1 of the Act donations inter vivas are defined as all kinds of ge­

nerous bestowals ('freigebige Zuwendungen') by which the beneficiary of a bestowal (the 
'Zuwendungsempfanger ') is enriched; 

88
) and after having defined the wide scope of taxa­

ble donations inter vivas the ErbStG additionally clarifies and exemplifies the scope of a 
donation inter vivas in sec. 7 (1) No. 2 to 10 of the Act.

89
) 

Whereas a donation, as a bilateral contract, in terms of sec. 516 of the BGB can only be 
performed when both, the donor ('Schenker') and the donee ('Beschenkter' or 'Schen­

kungsempfanger') have agreed on the gratuitious nature of the donation, a generous besto­
wal in terms of sec. 7 (1) No. 1 of the Act depends only on the intention of the donor of a 
bestowal (' Zuwendender') to enrich a beneficiary ( ' Zuwendungsempfanger '). 90) 

On making a donation in terms of sec. 516 of the BGB, both parties to the contract, the 
donor and the donee, have to agree on the gratuitiousness of the donation and a donation 
in terms of sec. 516 of the BGB therefore depends on the subjective intentions of the con­
tracting parties. 

85) Because the following part of this work cannot deal with all the problems that can be con­
nected to the priciples of the taxation of donations the reader should also refer to the works 
of, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 157 et seqq. I Pohlmann, Erbschaftsteuer, p. 16 
seqq., p. 25 seq. I Degen, Fallkommentar zum Erbschaft- und Schenkungsteuerrecht, p. 97 seqq. 
I Pietsch / Schulz, Grundfiille Erbschaftsteuer, Schenkungsteuer, p. 138 seqq. I Schulze zur 
\Wesche, Lehrbuch der Erbschaftsteuer, p. 64 seqq. I Troll, NachlaB und Erbe im Steuerrecht, 
para. 2.5, p. 186 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 27 seqq. I Kapp / Ebe­
ling / Grune, Handbuch der Erbengemeinschaft, para. 32, p. 111 seqq. I Langenfeld / Gall. 
Handbuch der Familienuntemehmen, sec. VII, para. 40 seqq. (2.4) / Diedenhofen / Troll, Erb­
schaft- und Schenkungsteuer, p. SO seq_q. I Meineke, ErbStG - commentary, sec. 7 / Kapp, 
ErbStG - commentary, sec. 7 / Moench, ErbStG - commentary, sec. 7 / Troll, ErbStG - com­
mentary, sec. 7. 

86) Cf, Ebenroth, Erbrecht, p. 937. 
87) See, Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 64 seqq. I Meineke, ErbStG - com­

mentary, sec. 7 para 7 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 157 et seqq. 
88) Compare, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 157 et seqq. I Pohlmann, Erbschaftsteuer, 

p. 16 I Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 64 seqq. 
89) Ebenroth, Erbrecht, p. 937 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 64 et seq. 
90) Wde., BFH, BStBI. II 1987, p. 80 / Meineke, ErbStG - commentary, sec. 7, para. 11 / Moench, 

ErbStG - commentary, sec. 7, para. 3 / Troll, ErbStG - commentary, sec. 7, para. 2. 
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In contrast to this, the establishing of a donation inter vivas, for the purposes of sec. 7 (1) 

No. 1 of the ErbStG, can be judged or manifested by an objective examination of the fact 
that the donor of a generous bestowal had the intention to gratuitously enrich the receiver 

f h b 1
91) __ 

o t e estowa. 

The precondition for a donation and a generous bestowal in terms of sec. 516 BGB or sec. 

7 (1) No. 1 of the ErbStG is the enrichment of the beneficiary; and an enrichment of the 

beneficiary can be assumed as soon as the value of the enriching item of a donation or 

bestowal on the one hand objectively exceeds a possible loss which might on the other 
hand be connected to the enrichment. 

An objective enrichment of the beneficiary of a generBus bestowal is therefore one of the 
main preconditions of sec. 7 (1) No. 1 of the ErbStG.

92 

However, it has to be acknowledged that it is not necessary, that the nature or materia of 

the item which constitutes an enrichment of the beneficiary on the one hand has to be of 

the same nature or materia ('stoffgleich') as a possible loss which is exceeded by the 

connected enrichment on the other hand. As a result so-called 'indirect donations' ('mit­

telbare Schenkungen')
93

) are also taxable in terms of sec. 7 (1) No. 1 ErbStG.
94

) 

The liability for the payment of donations tax can neither be excluded b~ the fact that a 

donation was made under a resolutive condition (' auflosende Bedingung' 
5
\see sec. 5 ( 1) 

of the Bewertungsgesetz - Valuation Law]) nor by the fact that the donation is encumbe­

red with a charge (' Auflage ') 
96

) or by the fact that the parties to a contract try to hide a 

donation in the so-called onerous terms of a contract ( 'Wahl der Form eines lastigen Ver­
trages' [sec. 7 (4) of the Act]).

97
) 

A further precondition for the true liability of a donation inter vivas is the fact that the do­

nation or generous bestowal must have been performed in order to create a _ liability in 
terms of sec. 7 (1) No. 1 of the ErbStG.

98
) But it must be observed, that even a donation 

which was made subject to subsequent revocation is regarded as a performed donation for 
. h . 99) m entance tax purposes. 

Normally a donations tax liability which came into existence with the performance of a 

donation inter vivas in the above mentioned sense is not affected by circumstances which 

lead to the omission of the enrichment of the beneficiary after the performance. However, 

91) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 157 et seq. I Meineke, ErbStG - commentary, 
sec. 7, para 11 / Ebenroth, Erbrecht, p. 938 / Moench, ErbStG - commentary, sec. 7, para 3 

92) Meineke, ErbStG - commentary, sec. 7, para 12 seqq. 
93) The term 'indirect donation' is used in the German tax law terminology for cases, in which, 

for example, person A wants to donate real estate to person B. For this pw-pose person A 
transfers DM 100.000 to person B and person B buys the real estate with the money he recei­
ved from A For further information see, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 178 et 
seqq. 

94) For further information on indirect donations see, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
178 et seqq. I Ebenroth, Erbrecht, p. 938 / Meineke, ErbStG - commentary, sec. 7, para. 10, 17 
I Moench, ErbStG - commentary, sec. 7, para 24 seqq. 

95) If a donation is made under a resolutory condition, this means that upon the occurrence of 
the resolutary condition ('auflosende Bedingung', sec. 158 (2) BGB) the exisiting donation will 
normally be terminated and the prior status will be reestablished. 

96) For nearer information on donations which were encumbered with a charge see, Schulz, Erb­
schaftsteuer, Schenkungsteuer, p. 160 et seqq. I Schulze zur lWesche, Lehrbuch der Erbschaft­
steuer, p. 81 seqq. I Diedenhofen / Troll, Erbschaft- und Schenkungsteuer, p. 54 seq. I Meink­
ke, ErbStG - commentary, sec. 7, para 94 seqq. 

97) See, Ebenroth, Erbrecht, p. 938. 
98) BFH, BStBl. II 1987, p. 179. 
99) Cf., Troll, ErbStG - commentary, sec. 7, para. 6 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 

169 et seqq. I Meineke, ErbStG - commentary, sec. 7, para 61. 

143 



in cases where a beneficiary cannot be held responsible for a subsequent om1ss1on of the 
enrichment, sec. 29 of the ErbStG provides for certain deviations from the above mentio-

d 
. . l 100) ne pnnc1p e. 

In terms of sec. 29 (1) No. 1 of the ErbStG the tax liability of a donee will lapse in cases 
where a donee has to return the donation because the donor has put forward a claim for 
the return of the donation. If the claim for the return of a donation is limited to a partial 
return of the donation, the tax liability of the donee will be curtailed to the enrichment 
which is left in his hands after the return of the donation (sec. 175 (1) No. 2 of the Abga­
benordnung - Fiscal Law Code). In these situations or cases the donee will be treated like 
a 'NieBbraucher' [ 'usufructuary'] for the period of time in which he was able to reap the 
fruits of the donation [ in terms of sec. 29 (2) of the Act]. 
Consequently a donee will always be enriched as soon as a donation was performed and he 
had the possibility to reap the fruits of the donation, even if he has to return the item of 
the donation later on.10

1) 

The same applies in those cases, where a donation was made under a resolutive condition. 
Upon the occurrence of the resolutive condition the tax liability of the donee will be cur­
tailed to the enrichment which is left in his hands after the resolution took place (sec. 5 
(2) of the Bewertungsgesetz [Valuation Law]), and on assessing the value of the enrich­
ment which is left with the donee, the value of the proceeds he derived from the donation 
will have to be taken into account.

102
) 

If the parties to a contract enter a mutual contract and the performance of one of the 
parties is markedly out of proportion in comparison to the counter-performance of the other 
party, German tax tewnology terms this situation as a taxable 'mixed donation' (' ge­
mischte Schenkung') .

103 

The gratuitious bestowal [the difference between the performance and the counter-perfor­

mance of the contracting parties] which arises in these cases is one form of tw,nf to hide 
a donation in the so-called onerous terms of a contract (sec. 7 (4) of the Act). 

4 

On assessing the value of the enrichment which occurs during the performance of a 'mixed 
donation' [the assessment of the taxable difference between the performance and the co­
unter-performance of the contracting parties] the question arises how the value of the mu­
tual performances must be valued for donations tax purposes, either by civil law 

100) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 364 et seqq. I Pohlmann, Erbschaftsteuer, p. 
16 seqq., p. 95 seq. I Schulze zur lliesche, Lehrbuch der Erbschaftsteuer, p. 187 seqq. I Hof­
mann, Erbschaft- und Schenkungsteuer, p. 79 seqq. I Meineke, ErbStG - commentary, sec. 29, 
para. 6. 

101) Cf., Kapp, ErbStG - commentaiy, sec. 7, para. 61 / Meineke, ErbStG - commentaiy, sec. 29, 
para 16 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 364 et seqq. 

102) See, Riissler I Troll, Bewertungsgesetz und Vermogensteuer, commentary, sec. 5, para 5. 
103) A 'mixed donation' can be assumed, for example, in cases, where a person sells real estate, 

with a current market value of DM 1 million to another person for the selling price of DM 
0.2 million. In these cases the performance of paying the buying price of DM 0.2 million is 
markedly out of proportion in comparison to the counter-performance, the conveyance of real 
estate at the value of DM 1 million; and a gratiuous bestowal (donation) amounting to the 
difference between the buying price and the current market value of the real estate can be 
assumed See furthermore, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 159 et seqq. I Schulze 
zur lliesche, Lehrbuch der Erbschaftsteuer, p. 81 seqq. I Hofmann, Erbschaft- und Schen­
kungsteuer, p. 27 seqq. I Langenfeld I Gail, Handbuch der Familienuntemehmen, sec._ VII, pa­
ra 46 seqq. (2.4.3.) I Meineke, ErbStG - commentaiy, sec. 7, para 27 seqq. 

104) See, Ebenroth, Erbrecht, p. 939. 
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105) 106) 
standards or by tax law standards. It would be beyond the scope of this work to 
enlarge on the controversial positions suggested by German tax law terminology in this 
context and it may therefore be allowed to state that in the practice of the Bundesfinanz­
hof (Federal Fiscal Court / Supreme Tax Court) a contract, under which a mixed donation 
occurs, is split up into a gratuitious element and an element where the exchange of per­
formances has actually taken place.

107
) On using this method the Bundesfinanzhof at­

tempts to identify the real elements of a donation from the mixed donation which was hid­
den in the terms of a so-called onerous contract. 

For the taxation of a 'mixed donation' in a case where real estate with a current market 
value of OM 1 million is sold to another person for the selling price of OM 0.2 million this 
means that in these cases a generous bestowal of 4; 5 of the fair market value [OM 800 
000] is taxable in terms of sec. 7 (1) No. 1 of the ErbStG.

108
) 

111.1.1.3.b. The taxation of so-called 'anticipated successions' 

Another problematic area the German inheritance and donations tax has to deal with is the 
area where an heir aquires property and assets from a deceased during the lifetime of the 
deceased. In Germany the anticipation of the death of a deceased and the transfer of pro­
perty and assets to his heirs during his lifetime is a much used tool in estate planning to 
minimise the inheritance tax burden which would otherwise be levied on all his property 
and assets, if the0 were transferred to his heirs at the date of his death [ 'vorweggenom­
mene Erbfolge '].1 9) 

On disposing of property and assets during his lifetime, the deceased and his heirs will be­
nefit from the fact that the increase in the value of the transferred property and assets 

will accrue in the hands of the heirs and that the early disposal of property and assets to 
an heir opens the door to use tax-free amounts, allowed in terms of the ErbStG, more than 

110) 
once. 
Further advantages of an anticipated succession arise from the fact that the deceased will 
be able to control the distribution of his property and assets during his lifetime and per­
haps to secure and provide for his old age income_ l ll) In Germany the anticipated succes­

sion [ 'vorweggenommene Erbfolge'] is mainly utilized where a partnership [' Personenge­
sellschaft', comparable to a family company] or shares [i.e. property and assets] in a part­
nership are held by the person who is planning his estate or where this person owns an 
estate, which consists of a 'vast' amount of property and assets. 
But it has to be acknowledged that this popular inheritance tax avoidance scheme will not 
be tax-free, but will often attract the levy of donation taxes on the transferred property 

105) For an 'in depth' discussion see especially, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 160 
et seqq. I Ebenroth, Erbrecht, p. 939, 940. 

106) See the discussion of this problem in the decisions of the Bundesfinanzhof, BFH BStBl. II 
1980, p. 260; BFH BStBl. II 1982 p. 83; BFH BStBl. II 1982 p. 714 and Schulz, Erbschaftsteu­
er, Schenkungsteuer, p. 160 et seqq. . 

107) See also, BFH BStBl. II 1980, p. 260; BFH BStBl. II 1982 p. 83; BFH BStBl. II 1982 p. 714. 
108) See, BFH, BStBl. II 1980, p. 260, BStBl. II 1982, p. 714 I Meineke, ErbStG - commentary, sec. 

7, para. 7 / Moench, ErbStG - commentary, sec. 7, para 24. 
109) For the problems that can be connected to a 'vmweggenommene Erbfolge · see, Knobbe-Keuk, 

Bilanz- und Untemehmenssteuerrecht, p. 163 seq. and p. 781 seqq. I Ebenroth, Erbrecht, p. 
940. 

110) Compare, Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 783 / Ebenroth, Erbrecht, p. 
940. 

111) For further information, Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 784 / Ebenroth, 
Erbrecht, p. 940. 
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and assets. 112) 

This results mainly from the fact that the transfer of property and assets from a person to 
his heirs [to be] is normally regarded as a donation in terms o~ sec. 7 (1) No. 1 of the 
ErbStG. Even in the cases where the beneficiary of an anticipated succession is obliged to 
pay a counter-performance in order to receive property and assets from the disposing per­
son [e.g. where the beneficiary is obliged to pay a lump sum payment to his siblings, who 
will not benefit from the transfer of property and assets to him], the transfer of property 
and assets will attract the payment of inheritance taxes, because the real value of the 
transferred estate will normally exceed the counter-performance given in 'exchange' _ l l3) 

According to the rulings of the German courts the transfer of estates under an anticipated 
succession has to be regarded as a donation in general and as a 'mixed donation', an 'in­
direct donation' or as a 'donation which is encumbered/with a charge' [ 'Auflagenschen­
kung '] in particular. 

Whereas the reason for the taxation of donations, 'mixed donations' and 'indirect donati­
ons' can be attributed to sec. 7 (1) No. 1 of the ErbStG, the reasons for the taxation of 
'donations which are encumbered with a charge' were controversial for a long time and 
have only recently been clarified by a decision 

114
) of the Bundesfinanzhof (Federal Fiscal 

Court I Supreme Tax Court). 

Difficulties in connection with the taxation of 'donations which are encumbered with a 

charge' ifW example, donations which are connected to a 'Nief3brauch' [comparable to a 
usufruct 

1 5 
] or to other rights of use or other conditions and which are payable by the do­

nee) arose mainly from the question how the taxation of the value of the enrichment of 

the donee could be achieved. 
Because sec. 10 of the ErbStG originally only deals with the manifestation and taxation of 
the enrichment of a person which can be connected to the transfer of property and assets 

on the death of a deceased, it was controversial whether these principles would also apply 
to the enrichment by 'donations which are encumbered with a charge'. 
However, the Bundesfinanzhof decided that the taxation of the enrichment of a beneficiary 
which was aquired by a 'donation which is encumbered with a charge ' can be derived 
directly from sec. 7 (1) No. 1 of the Act, as soon as the beneficiary has to counter-perform 
in cash payments or in payments in kind [e.g. by paying certain sum of money to someone 
in connection with the donation] in order to benefit from the donation (so-called 
'Leistungsauflage')_l16) In these cases the beneficiary is enriched in a way, which is com­
parable to a 'mixed donation' and will therefore be taxable in terms of sec. 7 (1) No. 1 of 
the ErbStG_l17) 

On the other hand the beneficiary of a donation which is encumbered with a charge will be 
taxed for the whole accesion of property and assets he received when he gained 'owners­
hip' over the donated item (e.g. 'the bare dominium' in the case of a 'Nief3brauch' [usu­
fruct]), even though he might not be able to reap the fruits of his property and assets 

112) Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 783 et seq. 
113) See, Ebenroth, Erbrecht, p. 940. 
114) Especially; -BFH BStBI. II 1989, p. 524 / Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, 

p. 81 seqq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 160 et seqq. I Knobbe-Keuk, Bilanz­
und Untemehmenssteuerrecht, p. 785 seqq. 

115) Vide supra, part B. III.2.1.1.b.dd y., p. 76 of this work. 
116) See, BFH BStBl. II 1989, p. 524. 
117) Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 785 seqq. I Schulz, Erbschaftsteuer, 

Schenkungsteuer, p. 160 et seqq. 
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(so-called 'Nutzungs- or Duldungsauflage') _llS) However, the burden which is laid on a 

donation by the encumberance of a 'Nutzungs- or Duldungsauflage' can be assessed in 
terms of sec. 13 to 16 of the Bewertungsgesetz [Valuation Law] and will be deductible if 
the regulation of sec. 25 of the ErbStG is not violated by this deduction.119) 

III.1.1.3.c. The taxation in terms of sec. 7 (1) No. S and 6 of the ErbStG 

Even if a donation in terms of the German civil law did not occur, the item which enri­
ched a beneficiary may be taxable in terms of the German ErbStG. 
For example, although the furnishings which were paid for by the parents, in respect of the 
marriage of a child or to set up the career or the independent living of a child (' Begrtin­
dung einer selbstandigen Lebensstellung'), cannot in terms of sec. 1624 of the BGB, be re­

garded as a donation in the terms of the civil 1~, these payments will attract donations 
tax in terms of sec. 7 (1) No. 1 of the ErbStG.

120 

The same applies to lump sum payments which were made in respect of the renunciation 
of a future inheritance in terms of sec. 1934d, 2346 and 2352 of the BGB, read together 
with sec. 2325 BGB. Although these lump sum payments cannot be regarded as a donation 
for the purposes of the BGB, the ErbStG provides for their taxation under sec. 7 (1) No. 5 
and 6 of the Act.

121
) 

IIl.1.1.3.d. The taxation of donations inter vivos which are related to 'partnerships' 

It must furthermore be mentioned, that the gratuitious or partly-gratuitious transfer of sha­
res in a partnership (' Personengesellschaft', mainly family companies) is also a taxable 
donation in terms of sec. 7 (5) of the ErbStG. It would be beyond the scope of this work 
to explain the full meaning of sec. 7 (5) of the Act, because it can only be understood in 
the light of an 'in depth' analysis of the regulations and method~ of valuing a partnership 
which are connected to the German Civil and Commercial law.

122 

In terms of sec. 7 (7) of the ErbStG a donation inter vivas can also be assumed in those 
cases where a share or parts of a share which are owned in a partnership are transferred 
to the other partners of the partnership under the condition (a) that this transfer was 
agreed upon and laid down in the partnership agreement and (b) that the transfer is con­
nected to the event of the withdrawal of one of the partners from the partnership. 

In these cases the value of the transferred share will be assessed according to the rules of 
sec. 12 of the ErbStG and the difference between the value of the share at the date of the 
withdrawal of the partner and the value of the lump sum payment claimable by the partner 

118) Compare, BFH BStBl. II 1989, p. 524. 
119) BFH BStBl. II 1989, p. 524 / Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 81 seqq. I 

Schulz, Erbschaftsteuer, Schenkungsteuer, p. 160 et seqq. I Knobbe-Keulc, Bilanz- und Unter­
nehmenssteuerrecht, p. 785 seqq. I Ebenroth, Erbrecht, p. 941. 

120) Compare, Ebenroth, Erbrecht, p. 944. 
121) Meineke, ErbStG - commentary, sec. 7, para. 107, 110 / Moench, ErbStG - commentary, sec. 7, 

para 166 / Troll, ErbStG - commentary, sec. 7, para. 52 / Langenfeld/ Gall, Handbuch der 
Familienunternehmen, sec. VII, para 43 seqq. (2.4.2). 

122) In order to understand the problems that are connected to sec. 7 (5) of the ErbStG it can be 
recommended to refer to, Knobbe-Keulc, Bilanz- und Unternehmenssteuerrecht, p. 801 seqq. I 
Schulz, Erbschaftsteuer, Schenkungsteuer, p. 200 et seqq. I Schulze zur Wiesche, Lehrbuch der 
Erbschaftsteuer, p. 74 / Meineke, ErbStG - commentary, sec. 7, para 121 seqq. I Kapp, 
ErbStG - commentary, sec. 7, para 167 / Troll, ErbStG - commentary, sec. 7, para. 65. 
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on the date of the withdrawal from the partnership will be taxable. 

The German tax law terminology regards sec. 7 (7) of the ErbStG as a regulation which 
corresponds [' Korrespondenzvorschrift'] with sec. 3 (1) No. 2 sentence 2 of the Act.123) 

The regulation of sec. 7 (7) also applies to shares which are held in a company limited by 
shares [' Kapitalgesellschaft'] .124) 

The taxable object of a donation in terms of sec. 7 (7) of the ErbStG is the difference 
between the actual value of the share the partner owns in the partnership at the date of 
his withdrawal from the partnership (according to sec. 12 of the Act) and the value of the 
lump sum payment he received [but which did not represent the full value of the share he 
owned in the partnership]. But in contrast to the gratuitiuos bestowal in terms of sec. 7 (1) 

No. 1 of the Act must be noted, that a donation in terms of sec. 7 (7) of the ErbStG can­
not be regarded as a gratuitious bestowal, but is the result of the partnership 

125) 
agreement. 

Finally the regulations on the donation inter vivas also deal with the distribution of exces­

sive partnership profits ( 'Uberhohte Gewinnbeteiligungen'). The regulation for the taxation 
of excessive partnership profits which is embodied in sec. 7 (6) of the ErbStG deals with 

the delimitation of the taxation of partnership profits accordin~ ~o the rules of the Income 
Tax Act or according to the rules of the Inheritance Tax Act.

1 6 

As long as the profits distributed to a partner of a partnership are in proportion to the pro­
fits distributed to and received by the other partners of the partnership, these profit will be 

taxable according to the rules of the Income Tax Act. But as soon as 'partnership profits' 
which normally would not be paid to a another partner are paid to one of the partners, 
these so-called excessive partnership profits will be taxed as a donation in terms of sec. 7 un · 
(6) of the ErbStG. 

The excessive partnership profits in terms of sec. 7 (6) of the Act are regarded as an in­
dependent donation ( 'selbstandige Schenkung ') and are taxed at their net present value 
( ' Kapitalwert '). 

But apart from the fact that the taxation of excessive partnership profits is embodied in 
sec. 7 (6) ErbStG, a variety of questions concerning the establishment of these profits and 
the assessment of their present net value were left open and are still unanswerect.

128
) 

123) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 215 et seqq. I Meineke, ErbStG - commentary, 
sec. 7, para. 142 seqq. I Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 807 et seqq. 

124) See, Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 808 et seqq. Schulz, Erbschaft­
steuer, Schenkungsteuer, p. 217 / Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, 
para 23, p. 83 seqq. 

125) See, Ebenroth, Erbrecht, p. 945. 
126) Vi'de, Knobbe-Keuk. Bilanz- und Untemehmenssteuerrecht, p. 805 et seqq. I Schulz, Erbschaft­

steuer, Schenkungsteuer, p. 212 et seqq. I Schulze zur Mesche, Lehrbuch der Erbschaftsteuer, 
p. 95 seqq. I Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, para. 25, p. 89 seqq. 
I Meineke, ErbStG - commentary, sec. 7, para. 133 seqq. I Kapp, ErbStG - commentary, sec. 
7, para 190. 

127) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 212 / Meineke, ErbStG - commentary, sec. 7, 
para. 133 et seq. 

128) Sec. 7 (6) of the ErbStG is a very controversive regulation, see Knobbe-Keuk. Bilanz- und 
Untemehmenssteuerrecht, p. 805 et seqq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 212 et 
seqq. I Schulze zur Mesche, Lehrbuch der Erbschaftsteuer, p. 95 seqq. I Kapp I Ebeling I 
Grune, Handbuch der Erbengemeinschaft, para. 25, p. 89 seqq. I Meineke, ErbStG - commen­
tary, sec. 7, para 133 seqq. I Kapp, ErbStG - commentary, sec. 7, para 190 / Moench, ErbStG 
- commentary, sec. 7, para. 211, 213. 
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III.1.1.4. The taxation of so-called 'earmarked-gifts' (' Zweckzuwend1D1gen) in terms 
of sec. 1 (1) No. 3 and sec. 8 of the ErbStG 

'Zweckzuwend1D1gen' or, to use a comparable English expression, 'earmarked gifts' which 
are_ taxable in terms of sec. 1 (1) No. 3 and sec. 8 of the ErbStG, can be defined as gene­
rous bestowals which are made on the death of a deceased or which are made as generous 
bestowals inter vivas and which are encumbered with the charge to use the generous be­
stowal for a certain purpose or which are bestowed for a certain purpose, in a way that 
the enrichment of the beneficiary of the generous bestowal is reduced or decreased by the 

129) 
purpose connected to the bestowal. 

The peculiarity of a taxable 'earmarked gift' (' Zweckzuwendung') in terms of sec. 1 (1) 

No. 3 and sec. 8 of the ErbStG results mainly from the fact that the bestowed property 
and assets are not bestowed to serve a certain person [e.g. the beneficiary] or to serve the 
interests of the donor of the generous bestowal. l30) An 'earmarked gift' (' Zweckzuwen­

dung') can therefore not be assumed in cases where a beneficiary, for example, receives 

the deposits of a savings account with the charge to pay for the maintenance of the grave 
of the deceased.131) 

The creation of an 'earmarked gift' (' Zweckzuwendung') can therefore be characterized 
as the creation of a separate estate (' Sondervermogen' in its narrower meaning as a 
· Zweckvermogen ') for the performance of a certain purpose and the legal position of the 
beneficiary of an 'earmarked gift' (' Zweckzuwendung ') is the position of a 'Treuhander' 
( comparable to the position of a trustee or a fiduciary). If the purpose of an 'earmarked 

gift' is charitable or of public benefit, the 'earmarked r.t&' will be exempt from inheritan­
ce taxes in terms of sec. 13 (1) No. 16b of the ErbStG. 

2 

An 'earmarked gift' (' Zweckzuwendung') can therefore be assumed where, for example, a 
deceased bestows a precious art collection on a beneficiary and encumbers this generous 
bestowal with the charge to hand over the art collection to a museum for a permanent 
exhibition.

133
) 

111.1.1.5. The taxation of fo1D1dations ('Stiftungen') in terms of sec. 1 (1) No. 4 
and sec. 9 (1) No. 4 of the ErbStG 

The German Inheritance and Donations Tax Act furthermore taxes the property and assets 
of a foundation if the creation of the foundation was mainly influenced by family interests 
[ 'family foundation' ('Familienstiftung')]. 
The creation of a foundation is mainly influenced by family interests when the foundation 
in terms of its statutes is devoted to serving family interests and the furtherance of family 

129) More detailed information in connection with the 'Zweckzuwendung' can be found in, 
Meineke, ErbStG - commentary, sec. 8, para 4 seqq. I Troll, ErbStG - commentary, sec. 8 
para 1 / Rose, Die Substanzsteuem, p. 162 seq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
218 et seqq. I Pohlmann, Erbschaftsteuer, p. 25 / Pietsch / Schulz, Grundfiille Erbschaftsteuer, 
Schenkungsteuer, p. 95 / Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 100 / Troll, 

• Nachla8 und Erbe im Steuerrecht, para. 2.63, p. 190 seq. I Hofmann, Erbschaft- und Schen­
kungsteuer, p. 35 / Diedenhofen / Troll, Erbschaft- und Schenkungsteuer, p. 71. 

130) Meineke, ErbStG - commentary, sec. 8, para 4 / Troll, ErbStG - commentary, sec. 8 para 1 I 
Rose, Die Substanzsteuem, p. 163 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 218. 

131) With this conclusion, BFH BStBl. II 1987, p. 861. 
132) See, sec. 13 (1) no. 16b of the Act. 
133) This example can be found in, Ebenroth, Erbrecht, p. 946 / Similar, Schulz, Erbschaftsteuer, 

Schenkungsteuer, p. 219 / Hofmann, Erbschaft- und Schenkungsteuer, p. 35. 
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interests can be regarded as the main goal of the foundation. 134) The taxation of family 
foundations in terms of sec. 1 (1) No. 4 and sec. 9 (1) No. 4 of the ErbStG is designed to 
prevent the accumulation of property and assets which would occur if the property and as­
sets which are transferred to an 'immortal' family foundation would be exempt from 

135) 
tax. 

According to sec. 1 (1) No. 4, sec. 3 (2) No. 1 and sec. 7 (1) No. 8 of the ErbStG a family 
foundation is taxed for the first time at the moment of its creation, that is to say, at the 
moment where property and assets are transferred from a deceased to a foundation [see, 
sec. 3 (2) No; 1] or at the moment where property and assets are transferred from a donor 
to a foundation [see, sec. 7 (1) No. 8]. 

Although the creation of a South-African trust can be characterized as being comparable to 
the creation of a separate estate ('Sondervermogen') in terms of the German tax termin­
ology, the creation of a South-African trust inter vivas or the creation of a South-African 
testamentary trust will not fall within the scope of sec. 7 (1) No. 8 or sec. 3 (2) No. 1 of 
the ErbStG because the South-African trust cannot be characterized as a legal person.

136
) 

Nevertheless it has to be acknowleged that the creation of a South .. African trust may well 
fall within the sc~) of sec. 1 (1) No. 3 and sec. 8 of the Act (as a taxable 
'Zweckvermogen ') .

1 
. 

After its creation the German family foundation is subjected to a periodic tax which occurs 
every 30 years in terms of sec. 1 (1) No. 4 and sec. 9 (1) No. 4 of the ErbStG. 
The recurring process of taxing a family foundation is completed by the use of the legal 
fiction that in terms of sec. 15 (2) sentence 3 of the ErbStG the tax-free amounts for two 
fully entitled successors to the foundation may be deducted from the tax which is levied 
from the foundation every 30 years. 
In contrast to the South-African trust the German family foundation is subjected to a strict 
and global taxation of its property and assets and has therefore nearly no practical value 
for estate planning purposes. Yet the creation of a family foundation has the advantage 
that a testator or a donor can transfer all his property and assets to a family foundation to 
prevent a dissipation of his estate. 
A further advantage of a family foundation is the fact that nobody owns the foundation -
the foundation is independent of ownership. 
A foundation is exempt from the levying of inheritance taxes as soon as it is devoted to 
serving charitable, ecclesiastical or public interests [sec. 13 (1) No. 16b of the ErbStG]. 

Difficulties can occur in cases, where a foundation is devoted to serving charitable, eccle­
siastical or public interests as well as family interests and opinions as to when a 'mixed 
foundation' is mainly devoted to family interests are divided. 
In terms of sec. 15 (2) of the AuBensteuergesetz (Law to Prevent International Fiscal Eva­
sion) a foundation can be characterized as a family foundation as soon as the relatives of 

134) For furthergoing information about German family foundations see, Rose, Die Substanzsteuern, 
p. 163 seq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 197 et seqq. I Schulze zur "'1esche, 
Lehrbuch der Erbschaftsteuer, p. 101 seqq. I Troll, Nachla8 und Erbe im Steuerrecht, para 2.6, 
p. 190 I Hofmann, Erbschaft- und Schenkungsteuer, p. 19, 31 seq. I Meineke, ErbStG - com­
mentary, sec. 9, para 34, 39, 53, 56, sec. 15 para 22. 

135) See, Ebenroth, Erbrecht, p. 948. 
136) Cf., CIR v. MacNeillie's Estate 1961 (3) SA 833 (at p. 840) / T. Honore and E. Cameron, Ho­

nore "s South African Law of trusts, p. 53 seqq. I P. A Olivier, Trust Law and Practice, p. 
61 seqq., p. 173, although a trust is defined as a person for Income tax purposes, see K 
Huxham I P. Haupt, Notes on South African ... , chap. 28, para. 28.2.3., chap. 29, para. 29.3.1. 

137) For further information on the taxation of Anglo-American trusts in accordance with the Ger­
man ErbStG see, Otto, RIW 1991, p. 491 seqq. I Ebenroth, Erbrecht, p. 948. 
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the deceased or the donor who created the foundation participate to the extent of more 
than 50% of the earnings of a foundation. 138) 

The German Fiscal administration takes the point of view, that a foundation is a family 
foundation as soon as the relatives of the deceased or the donor who created the foundati­

on participate to the extent of more than 25% of the earnings of a foundation and there 
are additional characteristics of the foundation indicating its family character.

139
) 

Finally some authors dealing with the taxation of family foj)ndations draw the line at the 
point where the participation in the earnings exceeds 75%.140 

On the dissolution of a [family] foundation or an association whose sole purpose was direc­

ted at the administration of property and assets, the dissolution is taxable as a donation 
inter vivas in terms of sec. 7 (1) Nr. 9 of the Act. In terms of sec. 15 (2) sentence 2 of 
the ErbStG the establishment of the tax bracket depends on the [family] relation between 
the deceased or the donor who created the foundation or the association and the benefici­

ary of the dissolution. However, the minimum tax bracket which will be applied on a dis­

solution in the above mentioned sense is tax bracket II in terms of sec. 15 of the Act. 
If a foundation or an association is dissolved shortly after the last payment of taxes in 
terms of sec. 1 (1) No. 4 and sec. 9 (1) No. 4 of the ErbStG (up to four years), sec. 26 of 

the Act grants a pro rata deduction of either 25% or 50% on the payable tax in terms of 

sec. 7 (1) No. 9. 

111.1.2. The subject of the German inheritance tax 

It was mentioned above 
141

) that German tax terminilogy differentiates between the object 
of a tax ('Steuerobjekt') and the subject of a tax ('Steuersubjekt'). 

The subject of a tax can broadly be defined as the person to whom the object of a tax 
will be allocated and who will therefore be liable for the payment of the taxable amount 
constituted in th~ taxable object; 

142
) and the question to be put in order to establish the 

subject of a tax will therefore be: 'Who is liable for the payment of the tax ?' 
In accordance with this question what follows will deal with the answer to the question 
in relation to the inheritance and donations taxes, levied in terms of the German ErbStG. 

111.1.2.1. General 

In the context of the ErbStG, sec. 20 of the Act defines generally who will be-liable for 
the payment of inheritance and donations taxes levied in on the taxable objects in terms 

of the Act. 
In cases where an acquisition of property and assets by succession, in terms of sec. 1 (1) 

No. 1 and sec. 3 of the ErbStG, has taken place, the beneficiary of the acquisition, viz., 
the heir(s] or the beneficiary of a donation mortis causa, will be liable for the payable 

f · h · 143) Th b f" . f . . . b . b amount o m entance taxes. e ene tciary o an acqms1t1on y succession can e 

138) See, sec. 15 (2) of the AStG. 
139) FinMin BW Erla8 ('decree of the Finance Administration') of the 28th of October 1983, DStR 

1983, p. 744. 
140) See, Ebenroth, Erbrecht, p. 949. 
141) Vide supra, part C. IIl.1.1., p. 135 of this work 
142) See, Tipke / Lang, Steuerrect, p. 139. 
143) For details, cf, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 322 et seqq. I Schulze zur \We­

sche, Lehrbuch der Erbschaftsteuer, p. 24 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 
36 seqq. I Kapp / Ebeling / Grune, Handbuch der Erbengemeinschaft, para 6, p. 37 seqq. I 
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held liable to pay the amount of payable inheritance taxes even out of his own property 

and assets. If the beneficiary of an acquisition by death gratuitiously bestows his acquired 
property and assets or parts of his acquired property and assets on a third party before the 

payable amount of inheritance taxes was paid, it is also possible that the third party will 

be held liable for the payable amount of taxes levied on the property and assets he recei­
ved [sec. 20 (5) of the ErbStG]. 

In cases where a donation inter vivas took place, the donor and the donee as 
'Gesamtschuldner' 

144
) (' joint and several debtors') are liable for the payment of the pay­

able amount of ta"Xes [sec. 20 (1) ErbStG read together with sec. 44 of the Abgabenord­
nung]. 

Where an 'earmarked gift' in terms of sec. 1 (1) No. 3 and sec. 8 of the ErbStG is taxa­

ble, not the final beneficiary but the person who is the 'Treuhander' of the 'earmarked 

gift' is liable for the payment of the taxes ['sec. 20 (1) of the Act]. If property and as­

sets are transferred to a family foundation the family foundation will be liable for the pay­

ment of the payable amount of inheritance taxes. It is the duty of the person or the foun­

dation who is liable for the payment of inheritance or donations taxes, in terms of the 
ErbStG, to report the acquisition of property and assets to the locally competent tax office 

of the German Financial Administration (' Finanzamt' [sec. 30 (1) of the ErbStG]). 

IIl.1.2.2. 'Vorerbschaft' and 'Nacherbschaft' 

In contrast to the principles discussed above for the payment of a tax liability in those ca­

ses where a 'normal' acquisition by succession has taken place, the German ErbStG provi­
des special rules for those cases in which a 'Vor- and Nacherbschaft' 

145
) in terms of sec. 

2100 seqq. of the 8GB takes place or has taken place. The 'Vor- and Nacherbschaft' is an 
inheritance where the use of the property and assets inherited by a 'prior heir' ('Vorer­

be ') is limited by the appointment of a 'reversionary heir' (' Nacherbe '), who is entitled 

to use the pro£erty and assets of a deceased estate on the determination of the interest of 
the prior heir. 

46
) For these cases sec. 6 (1) of the ErbStG provides· that the 'prior heir', 

for tax reasons, shall be treated as if he acquired the property and assets of the deceased 
as a 'normal' heir, irrespective of the fact that his acquisition is limited. 

In terms of sec. 20 (4) ErbStG the 'prior heir' has to pay inheritance taxes out of the 
. 147) 

property and assets he acquired. 
After the interest of the 'prior heir' in the acquired property and assets has ceased to ex­
ist, and the 'reversionary heir' gains full ownership over the deceased estate, the property 

and assets will also be taxed in the hands of the 'reversionary heir'. However, in terms of 

sec. 10 (4) of the ErbStG the acquisition of an expectancy over the reversionary part of an 

inheritance to the heirs of a 'reversionary heir' will not attract inheritance taxes. 

As a result of the taxation of the 'Vor- and Nacherbschaft' German tax law literature 

Rose, Die Substanzsteuem, p. 165 seq. I Diedenhofen I Troll, Erbschaft- und Schenkungsteuer, 
p. 60 I Meineke, ErbStG - commentary, sec. 20 / Kapp, ErbStG - commentary, sec. 20 / Mo­
ench, ErbStG - commentary, sec. 20 / Troll, ErbStG - commentary, sec. 20. 

144) On the occurence of a 'Gesamtschuldnerschaft · each of the debtors is liable for the whole 
obligation, but the creditor is entitled to one performance only (sec. 421 seqq. of the BGB). 
See also, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 323. 

145) For further information vide supra, part C. III.1.1.2.a., p. 137, footnote 53 ad hunc locum. 
146) See, sec. 2100 seqq. of the BGB and Gursky, Erbrecht, p. 133 seqq. I Brox, Erbrecht, p. 219 

seqq. I Lange I Kuchinke, Erbrecht, p. 315 seqq. I Grunsky, in: Mtinchener Kommentar, Vol. 6, 
commentary to sec. 2100 to sec. 2146 / Ebenroth, Erbrecht, p. 378 seqq. I Keidel, in: Palandt, 
BGB - commentary, sec. 2100 to sec. 2146. 

147) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 324, 325 / Ebenroth, Erbrecht, p. 950. 
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strongly advises against the utilization of this form of succession and recommends instead 
the creation of a 'NieBbrauch' ['usufruct'] in favour of the person who otherwise would 
be the 'prior heir' , in order to achieve the same goals which would otherwise be achieved 
by a 'Vor- and Nacherbschaft' .148) 

III.1.2.3. The continued community of property ( 'fortgesetzte Giitergemeinschaft ') 

Where a marriage was governed by the matrimonial property regime of the 'fortgesetzten 
GUtergemeinschaft' 

149
) in terms of sec. 1483 seqq. BGB, the ErbStG deviates from the re­

gulation of sec. 1483 (1) sentence 2 of the BGB, and the part of the inheritance which 

accrues to the surviving spouse from the total property and assets of the deceased estate 
in terms of the 'fortgetzten GUtergemeinschaft, is treated as if it accrued to the descen­

dants [sec. 20 (2) and sec. 4 of the ErbStG]. Nevertheless, the surviving spouse will be li­
able for the whole amount of taxes levied on the deceased estate, whereas the descen­
dants will only be liable to pay inheritance taxes on the proportion of the inheritance 
which accrued to them. ISO) 

III.1.2.4. The plurality of heirs ('Mehrheit von Erben') 

In terms of the ErbStG a plurality of heirs ( 'Mehrheit von Erben') will be assessed sepa­
rately for the payable amount of inheritance taxes they are liable for.

151
) Independently 

from the tax liability of the other heirs, every single heir is liable for the amount of taxes 
which is levied on the part of the property and assets which he acquired by the way of 
succession. The applicable tax brackets and rates of tax will therefore vary depending on 
the person included in a plurality of heirs. If a plurality of heirs acquired the property and 
assets of a deceased in proportional shares, the amount of taxes payable will depend on 
the proportional share a single heir received in comparison to the aggregate value of the 
whole amount of inherited property and assets; but will not be assessed on the compilation 
of the value of single items of property and assets he received. 
This general notion of the ErbStG changes only where property and assets were acquired 
under a legacy. In these cases the payable amount of taxes will be directly connected to 
the taxable value of the item inherited. 

III.1.2.5. 'The execution of a will ('Testamentsvollstreckung') 

If the deceased made a will and arranged for the execution of his will in terms of sec. 
2197 seqq. of the BGB, the executor ( 'Testamentsvollstrecker') of the will is obliged to 
pay the general tax debts of the deceased [see sec. 34 (3) of the Abgabenordnung (AO)], 
as well as the amount of inheritance t~es, which is levied on the deceased estate [cf., 

sec. 32 (1) sentence 2 of the ErbStG].
152 

In terms of sec. 149 of the AO and sec. 31 (5) of the ErbStG the executor of a will is fur-

148) Compare, Ebenrotb, Erbrecht, p. 951. 
149) Gtitergemeinschaft is one of the matrimonial property regimes under the German 8GB. It is 

created by a marriage contract between the spouses. The spouses may agree by marriage 
contract, that after the death of one spouse the community of property may be continued 
between the sw-vivor and the common descendants [see, sec. 1483 seqq. of the 8GB]. 

150) See, Scbulz, Erbschaftsteuer, Schenkungsteuer, p. 324 / Ebenroth, Erbrecht, p. 951. 
151) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 324 seqq. 
152) Cf., Schulz, Erbschaftsteuer, Schenkungsteuer, p. 85 seqq., p. 240, p. 376 seqq. I Ebenroth, Erb­

recht, p. 953. 

153 



thermore obliged to submit the inheritance tax return for a deceased estate as soon as the 

locally competent tax office of the German Financial Administration ( 'Finanzamt') requires 

him to do so. If an executor does not comply with the requirem~nts of the German Fiscal 
Administration, he can be held liable in terms of sec. 69 A0.153 In terms of sec. 80 AO 
the executor of a will is also entitled to appeal against the assessed amount of inheritance 
taxes, if he is acting on behalf and with the permission of the heirs. 
Finally it has to be stated that in the cases of the execution of a will, the executor is re­
garded as the person who is qualified to receive the inheritance tax assessment from the 
German Financial Administration. In these cases a tax assessment received by the execu­
tor is deemed to have been received by the heirs.154

) 

III.1.2.6. The personal tax liability ('personliche Steuerpflicht') 

A further precondition for the levying of inheritance taxes by the German Fiscal Admini­
stration is the fact that the taxable event has to fall within the ambit and the scope of 
the German Tax law in general and within the ambit and the scope of the ErbStG in parti­
cular. A liability for the payment of German inheritance taxes occurs as soon as one of 
the connecting factors for the personal tax liability of a taxpayer, laid down in sec. 2 of 
the ErbStG, can be applied to a person (the deceased, the heir, the donor or the donee) 
who transferred or acquired property and assets by succession or donation.

155
) 

If a deceased [ testator or bequeather] or a donor of property and assets can be regarded 
as a 'resident' ('Inlander') of the Federal Republic of Germany, the property and assets 

acquired by an heir or a donee clearly fall within the scope of the so-called 'unlimited tax 
liability' ( 'unbeschrankte Erbschaftsteuerpflicht ') in terms of sec. 2 (1) No. 1 of the 
ErbStG.156) 

According to the 'unlimited tax liability', which is defined in sec. 2 (1) No. 1 of the 

ErbStG, all acquisitions of property and assets [no matter where these acquisitions took 
place and even if they took place in a foreign country] are liable for the payment of Ger­
man inheritance or donations taxes, as soon as they were transferred from the estate of a 
' "d ' d d f h f ' "d ' d h · d 157) rest ent ecease or rom t e estate o a rest ent onor to an etr or a onee. 
The definition of those persons who are regarded as being 'residents' or who are deemed 
to be 'resident' for German inheritance and donations tax puposes is laid down and can be 
found in sec. 2 (1) No. 1 lit. a. to d. of the ErbStG.

158
) 

153) BFIIE 146, p. 465 seqq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 376 seqq. 
154) BFH BStBl. II 1991, p. 49 I Schulz, Erbschaftsteuer, Schenkungsteuer, 376 seqq. I Ebenroth, 

Erbrecht, p. 953. 
155) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 100 et seqq. I Schulze zur Wiesche, Lehrbuch der 

Erbschaftsteuer, p. 24 seqq. 
156) For the term 'unbeschrankte Steuerpflicht' see furthermore, Schulz, Erbschaftsteuer, Schen­

kungsteuer, p. 100 et seqq. I Pohlmann, Erbschaftsteuer, p. 21 seqq. I Schulze zur \Viesche, 
Lehrbuch der Erbschaftsteuer, p. 25 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 36 
seq. I Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, para. 6, p. 37 seqq. I Die­
denhofen I Troll, Erbschaft- und Schenkungsteuer, p. 57 seqq. I Meineke, ErbStG - commen­
tary, sec. 2, para 3 seqq. I Troll, ErbStG - commentary, sec. 7 para 2 seqq. 

157) Meineke, ErbStG - commentary, sec. 2, para 3 seqq. I Schulze zur Wiesche, Lehrbuch der 
Erbschaftsteuer, p. 25 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 36 seq. I Troll, 
ErbStG - commentary, sec. 7 para 2 seqq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 100 
et seqq. 

158) See, sec. 2 (1) No. 1 lit. a to d of the Act and Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
100 et seqq. I Pohlmann, Erbschaftsteuer, p. 21 seqq. I Schulze zur \Viesche, Lehrbuch der 
Erbschaftsteuer, p. 25 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 36 seq. I Kapp I 
Ebeling I Grune, Handbuch der Erbengemeinschaft, para 6, p. 37 seqq. 
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In contrast to the 'unlimited tax liability', a 'limited tax liability' ('beschrankte Steuer­

pflicht') is laid down in sec. 2 (1) No. 3 of the ErbStG for those cases in which neither 
the deceased [at the date of his death] nor the donor or the donee [at the date of the do­
nation] were 'residents' of the Federal Republic.159) 

Under these circumstances the tax liability of the persons involved is limited to those ca­

ses in which the acquired property and assets can be regarded as domesnc property and 
assets in terms of sec. 121 (2) of the Bewertungsgesetz (Valuation Law).

160 

These facts are of the utmost importance in the context of the focus of this work, and we 

therefore return to this aspect, to point out the problems which can arise and which. are 
imposed by the German ErbStG on aspects of inheritance taxation on [international] dece­

ased estates [or rather international inheritances]. 

159) For the term 'beschriinkte Steuerpflicht' see also, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
104 et seq. I Pohlmann, Erbschaftsteuer, p. 21 seqq. I Schulze zur Wiesche, Lehrbuch der 
Erbschaftsteuer, p. 29 / Hofmann, Erbschaft- und Schenkungsteuer, p. 37 seq. I Kapp / Ebe­
ling / Grune, Handbuch der Erbengemeinschaft, para 6, p. 42 seqq. I Diedenhofen / Troll, 
Erbschaft- und Schenkungsteuer, p. 57 seqq. I Meineke, ErbStG - commentary, sec. 2, para. 10 
seqq. I Troll, ErbStG - commentary, sec. 7 para. 13 seqq. 

160) See especially, Meineke, ErbStG - commentary, sec. 2, para 10 seqq. I Schulz, Erbschaftsteu­
er, Schenkungsteuer, p. 104 et · seq. 
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III.2. The 'Besteuerung der Hohe nach' 

Having discussed the basic principles of the establishment of a German inheritance tax li­
ability, as such (' Besteuerung dem Grunde nach '), we shall now deal with a basic intro­
duction to the mechanisms and principles associated with the question how the heir's or 
donee 's share of an inheritance is valued for inheritance tax purposes and how the tax 
bracket and rate of taxation which is applicable for the heir or donee concerned ('Be­
steuerung der Hohe nach') is established according to the rules of the German ErbStG. 

The ascertainment of the fact that someone is liable for the payment of inheritance taxes 
because he acquired property and assets by succession ( 'Erwerb von Tades wegen '), by 
donation or by any of the other taxable events laid down in sec. 1 (1) No. 1 to 4 and sec. 
3 to 9 of the ErbStG, can only be seen as the first step towards establishing the ineritance 
-or donations tax liability of a person under the regulations of the German ErbStG. 

A far more complicated aspect in the context of establishing an inheritance tax liability 
according to the rules of the German ErbStG is the ascertainment of the amount of inheri­
tance taxes payable (' Besteuerung der Hohe nach'), which will finally be owed and pay­
able to the German Treasury. 
The ascertainment of the amount of taxes payable is influenced by quite a few possibilities 
for the bequeather, the heir, the donor or the donee, to influence the valuation of the 
transferred or acquired property and assets [and therefore the amount of taxes payable] 
before or in its stage of valuation for inheritance tax purposes; provided that the person is 
able and willing to use the [sometimes complicated] tools the German ErbStG provides for 
the valuation of an inheritance or a donation to influence the value of the transferable 
estate. 

It would be beyond the scope of this work to enlarge on all the problems connected with 
the ' Besteuerung der Hohe nach' , and the following is intended merely as a short intro­
duction to the principles of this part of the German ErbStG. 

III.2.1. General 

The German inheritance tax taxes the net value of the property and assets acquired by an 
heir, a legatee or a donee; and a tax liability in accordance with the ErbStG can therefore 
only occur in those cases where an heir, a legatee or a donee is actually enriched by an 
acquisition by succession or by an acquisition by donation, that is to say where a money's 
worth advantage ('geldwerter Vorteil') was achieved by the heir or the donee. 
In this context it can be stated that the taxable acquisition by an heir or a donee can be 
characterized as the enrichment of a beneficiary by succession or donation which is not 
expressly exempt from the levying of inheritance and donations taxes. 
In terms of sec. 10 (1) sentence 2 of the ErbStG the enrichment by an acquisiton mortis 
causa [by succession] ( 'Erwerb von Todes wegen') is defined as the enrichment of an hetr 
caused by an acquisition of property and assets in terms of sec. 3 of the Act and which 
was valued in terms of sec. 12 of the ErbStG and reduced by the deductible debts and 
other charges. 
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The taxable enrichment of an heir is his factual economic enrichment.16
1) For example, if 

an heir sells the property and assets I he acquired by succession to a third party and the 
third party pays a certain amount of money to the selling heir, the selling price paid to the 
heir is deemed to be the taxable enrichment acquired by the heir by the way of successi­
on. For inheritance tax purposes the substitute or surrogate, for which the inherited proper­
ty and assets were exchanged, are regarded as the original enrichment achieved by the 
mortis causa acquisition of property and assets, regardless of the original value of the in­
heritance disposed of. Consequently it can be said that the German Inheritance Tax Act 
only taxes the factual or real enrichment of the heir .162) 

III.2.2. The value of the property and assets that were acquired by succession 

III.2.2.1. The value of the enrichment by succession ('Erbschaftswert') 

In terms of sec. 10 of the ErbStG the value of the deceased estate (' Erbschaftswert', 
'Bruttobereicherung 'or 'Bruttowert II') can be characterized as the gross value of the 
property and assets acquired by an heir on the death of a deceased ( 'Wert der Zuwendung 
oder Erbschaft' or 'Bruttowert I') and reduced by the debts applicable to the inherited 
property and assets ('NachlaBschulden' [e.g. debts owed by the deceased, legacies, etc. in 
terms of sec. 10 (5) No. 1 and 2 of the Act]) as well as by the attributable costs of win­

ding-up and administering the deceased estate ('NachlaBkostenschulden' [el funeral 
costs, administration costs, etc. in terms of sec. 10 (5) No. 3 of the ErbStG]) .

163 

The definition of the deductible reductions, allowed in terms of sec. 10 (5) of the Act, is 
conclusive and it is furthermore necessary to mention that only those debts and costs are 
deductible for inheritance tax purposes [in terms of sec. 10 (5) of the ErbStG] which are 
economically connected to the taxable items on the date of valuation ( 'Bewertungsstich­
tag'). 

An economic connection between the debts and costs in terms of sec. 10 (5) ErbStG on 
the one hand and the taxable property and assets included in the inheritance on the other 
hand can only be assumed where the debts and costs are directly iind causally retraceable 

. . d . h h 1 d 164) to circumstances associate wit t e re evant property an assets. 

III.2.2.1.a. The deduction of debts ('Nachla8schulden') from the deceased estate 

In terms of sec. 10 (5) No. 1 and No. 2 of the ErbStG an heir is entitled to deduct the 
debts applicable to the gross value of the property and assets he acquired [in terms of sec 

165) 
1922 seqq. of the BGB] on the death of a deceased. 
Deductible are especially the debts owed by the deceased and the amount of the legacies 
an heir has to finance and to pay out of the gross value of the property and assets he ac-

161) See, Meineke, ErbStG - commentary, sec. 9, para. 3 / Schulz, Erbschaftsteuer, Schenkungsteu­
er, p. 220 et seqq. 

162) Cf., BFH BStBl. II 1991, p. 412 / Meineke, ErbStG - commentary, sec. 9, para. 3. 
163) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 230 et seqq. I Pohlmann, Erbschaftsteuer, p. 24 

seqq. I Schulze zur ~esche, Lehrbuch der Erbschaftsteuer, p. 109 seqq. I Hofmann, Erb­
schaft- und Schenkungsteuer, p. 52 seqq. I Kapp I Ebeling I Grune, Handbuch der Erbenge­
meinschaft, para. 95, p. 42/5 et seqq. I Meineke, ErbStG - commentary, sec. 10, para. 2, 31 
seqq. I Troll, ErbStG - commentary, sec. 10, para. 31. 

164) See, FG Mlinster EFG 1987, p. 309 / Ebenroth, Erbrecht, p. 958. 
165) ½"de, Schulze zur ~esche, Lehrbuch der Erbschaftsteuer, p. 109 seqq. I Hofmann, Erbschaft­

und Schenkungsteuer, p. 54 seq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 234 et seqq. 
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quired from the deceased. 

Deductible are furthermore the amounts an heir has to pay on the occurence of so-called 
'Verschaffungsvermachtnissen' ['demonstrative legacies', in terms of sec. 2170 of the 
BGB

166
\ In the terms and clauses of a 'Verschaffungsvermachtnis' a testator can oblige­

an heir under a will to buy or to acquire a special property item or an asset, which is not 
included in the gross value of the property and assets the heir acquired from him, in order 
to hand it over to a legatee. In these cases an heir is entitled to deduct the current mar­
ket value [which he had to pay in order to get the special property item or asset] from the 
gross value of the property and assets he acquired from the deceased. 
Furthermore, deductible in terms of sec. 10 (5) No. 2 of the ErbStG are the amounts of 
money which were paid by an heir from the gross value of the property and assets he ac­

quired from the deceased, in respect, for example, of the claims of an illigitemate child of 

the deceased to receive the equivalent of his statutory share (' Erbersatzanspruch' 
167

\ in 
compliance with the fulfilment of an obligation which was imposed on the heir by the de­
ceased ( 'Auflage' 

168
)), in respect of the claims of compulsary portions, which were clai­

med from the deceased estate ('Pflichtteilsanspruch
169

)) or which were paid as a compen­
sation for the repudiation of the inheritance or a part of the inheritance by a third party to 
the third party ( 'Erbschaftsausschlagung' l 70)). 

Another category of debts which can be deducted from the gross value of the property and 
assets acquired by an heir are the tax debts of the deceased aquired by the heir in terms 
of sec. 45 AO. However, this does not apply to the inheritance tax liability [see, sec. 10 
(8) of the ErbStG]. 

Finally it can be observed that the debts of the deceased that he owed to the heir, who 
aquired the gross value of his property and assets by succession, can be deducted by the 
heir from these property and assets in terms of sec. 10 (3) of the ErbStG. 

111.2.2.1.b. The deduction of costs ('Nachla8kostenschulden') from the deceased estate 

A further deduction allowed in terms of sec. 10 (5) of the Act is the costs associated 

with the gross value of the properw and assets acquired on the death of the deceased 
[sec. 10 (5) No. 3 of the ErbStG].

171 

Included in these deductible costs, in terms of sec. 10 (5) No. 3 of the Act, are especially 
the net present values ( 'Kapitalwert ') of the costs connected with the funeral of the de­
ceased, the net present value of the costs for the maintenance of the grave of the 
deceased

172
) and further costs connected with the winding-up and the administration of the 

property and assets an heir acquired from a deceased (e.g. legal fees, fees for tax consul-

166) For further information concerning the 'Verschaffungsvermachtnisse' see, Gursky, Erbrecht, p. 
161 / Brox, Erbrecht, p. 276 seq. I Lange I Kuchinke, Erbrecht, p. 378 seq. I Skibbe, in: Mtiri­
chener Kommentar, Vol. 6, commentary to sec. 2170 / Ebenroth, Erbrecht, p. 322 seqq. I Kei­
del, in: Palandt, BGB - commentary, sec. 2170. 

167) Wde supra, part C 111.1.1.2.a, p. 138, footnote 57 ad hlmc locum. 
168) Cf., part C Ill.1.1.2.c.bb., p. 141, footnote 80. 
169) Supra, part C IIl.1.1.2.a, p. 138, footnote 60. 
170) See, part C III.1.1.2.c.cc., p. 141, footnote 83. 
171) Hofmann, Erbschaft- und Schenkungsteuer, p. 54 seq. I Schulz, Erbschaftsteuer, Schenkungs­

teuer, p. 237 et seqq. I Meineke, ErbStG - commentary, sec. 10, para. 42 seqq. 
172) Detailed information on this topic can be found in, Schulz, Erbschaftsteuer, Schenkungsteuer, 

p. 237 et seqq. I Meineke, ErbStG - commentary, sec. 10, para 42 seq. 
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173) 
tants, administration fees, etc. ) . In terms of sec. 10 (5) No. 3 sentence 3 of the Act a 
cost lump sum of DM 10 000 can be deducted from the gross value of the property and 
assets an heir acquired from a deceased. However, the lump sum deduction in terms of 
sec. 10 (5) No. 3 sentence 3 of the ErbStG depends on the preconditions that (a) the exact 
amount of deductisle costs cannot be ascertained, but (b) the deductible lump sum cost 
really did occur.

174 

Not deductible in terms of sec. 10 (5) No. 3 of the ErbStG are the costs which can be 
connected to the reaping of fruits from the gross value of the property and assets an heir 
acquired from a deceased or which are connected to the factual or lep,rl maintenance or to 
the increase of the gross value of the acquired property and assets 5) ( 'NachlaBverwal­
tung '). 

III.2.2.2. The principle of the valuation on a fixed day ('Stichtagsprinzip') 

Sometimes the items embodied in the gross value of the property and assets an heir acqui­
red from a deceased, are influenced by value fluctuations (an increase or a decrease of 
their value [e.g. where foreign currencies or shares quoted at the stock exchange were ow­
ned by the deceased]). 
In order to value, for example, shares included in the gross value of a deceased estate, it 
is theoretically possible to value these shares at an average value (e.g. at the value the 
concerned shares have on the basis of an assessment of the average value of their quotati­
on on the stock exchange during the last twelve months before the death of the sharehol­
der occured). 
However, this is not the principle the German ErbStG applies to the valuation of property 
and assets which are exposed to fluctuations in value. According to the rules of the 
ErbStG, property and assets which are influenced by a fluctuation of value have to be va­
lued according to the principle of the valuation on a fixed-day ('Stichtagsprinzip '). 
The fixed-day of valuation ('Bewertungsstichtag') depends on the date on which the inhe­
ritance tax liability of an heir or the donations tax 1\ability of a donee comes into existen­
ce [in terms of sec. 11 and sec. 9 of the ErbStG].

176 

In cases where an heir acquired property and assets from a deceased, the inheritance tax 
liability of the heir is connected to and comes into existence on the date of the death of 
the deceased [see, sec. 9 (1) No. 1 of the ErbStG] .

177
) Consequently the fixed-day for the 

valuation of inherited property and assets is normally the date of the death of the dece­
ased. 
According to sec. 9 (1) No. 2 of the Act a donations tax liability comes into existence on 

173) For details see, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 237 et seqq. I Pohlmann, Erb­
schaftsteuer, p. 26 seqq. I Diedenhofen I Troll, Erbschaft- und Schenkungsteuer, p. 40 seqq. I 
Meineke, ErbStG - commentary, sec. 10, para. 44 seqq. 

174) BFH NV 1991, p. 243 seqq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 238 / Pohlmann, 
Erbschaftsteuer, p. 26 seqq. I Diedenhofen I Troll, Erbschaft- und Schenkungsteuer, p. 40 
seqq. I Meineke, ErbStG - commentary, sec. 10, para 42. 

175) Compare, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 242 et seqq. I Meineke, ErbStG - com­
mentary, sec. 10, para. 51 et seqq .. 

176) For information concerning the fixed-day valuation ingeneral see, Meineke, ErbStG - commen­
tary, sec. 11, para. 1 seqq. I Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 120 seqq. 
I Hofmann, Erbschaft- und Schenkungsteuer, p. 45 / Schulz, Erbschaftsteuer, Schenkungsteuer, 
p. 247 / Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, para. 34, p. 145 et seqq. I 
Diedenhofen I Troll, Erbschaft- und Schenkungsteuer, p. 6 seq. 

177) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 247 / Meineke, ErbStG - commentary, sec. 
11, para 4. 
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the date on which the donation or the generous bestowal is performedl?S) and the benefi­

ciary of the donation has gained the power of disposal over the donated property or 
assets.

179
) As a result the fixed-day for the valuation of donated or bestowed property and 

assets is the date of the performance of the donation. 

Apart from its importance for the determination of the valution of property and assets ac­
cording to the principle of the valuation on a fixed-day, the date on which an inheritance 
tax liability comes into existence is furthermore of importance for the characterization of 
the personal tax liability (' personliche Steuerpflicht,) in terms of sec. 2 of the Act, for 
the consideration of cases in which the same property and assets were the object of earlier 
acquisitions by succession (' Briicksichtigung friiherer Erwerbe ') in terms of sec. 14 of the 
Act, and for the determination of the applicable tax bracket in terms of sec. 15 of the 
ErbStG. 

In the cases where a ' Zweckzuwendung' ['earmarked gift'] is created, the inheritance tax 
liability comes into existence on the date of the obligation of the 'Treuhander' to admini­
ster the 'earmarked gift' [sec. 9 (1) No. 3 of the Act] and, finally, in the cases of family 
foundations the tax will come into existence on the date of the licensing of the foundation 
by the state authorities [sec. 9 (1) No. 1 lit. c of the ErbStG]. 

Special problems of establishing the date on which an inheritance tax liability, in terms of 
the German ErbStG, will come into existence can occur in those cases where foreign pro­
perty and assets which are administered and distributed according to the rules of a foreign 
Law of Succession fall within the ambit and the scope of the ErbStG. 
In practice difficulties occur mostly where the foreign Administration of Estates and the 
foreign Law of Succession differs completely from the German system of universal 

. 180) 
succession . 
Most of the difficulties mentioned arise from the fact, that the German ErbStG, whose ru­
les were designed for the taxation of a succession which occurs under the German system 
of universal succession, was originally not designed to cope with a Law of Succession or 
an attitude of administration of deceased estates, which is, for example, governed by a sy­
stem of executorship, like under Anglo-American or South-African law. 
For this reason a number of decisions of the German Bundesfinanzhof (Federal Fiscal Court 
/ Supreme Tax Court) deal with the question whether a German inheritance tax liability 
will also come into existence if a succession is governed by foreign rules of succession 
and foreign methods of administering a deceased estate. 
Although none of the decisions mentioned expressly dealt with the South-African rules of 
succession or the South-African methods of administering deceased estates, some of the 
aspects of these dicta may also be applicable mutatis mutandis to a succession which ta­
kes place under South-African law. 
In some of its decisions the Bundesfinanzhof had to deal with the question whether or not 
the appointment and interposition of an administrator between the deceased and the bene­
ficiaries of an im1eritance would prevent a German inheritance tax liability from coming 
into existence.

181 
On dealing with this matter the Bundesfinanzhof came to the conclusi­

on that the duties of an administrator under Anglo-American law are comparable to the du-

178) BFH BStBI. II 1980, p. 307. 
179) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 247 / Meineke, ErbStG - commentary, sec. 11, pa­

ra. 4. 
180) Meineke, ErbStG - commentary, sec. 9, para 25 / see also, Otto, RIW 1982, p. 491 seqq. 
181) See, BFH BStBl. III 1957, p. 211 seq. I BFH BStBl. II 1977, p. 427 seq. I BFH BStBl. II 1988, 

p. 808 / Meineke, ErbStG - commentary, sec. 9, para 25 / Otto, RIW 1982, p. 491 seqq. 
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ties of a German 'NachlaBabwickler' (someone who winds-up and administers a deceased 

estate). According to the Bundesfinanzhof the interposition of an administrator between the 
deceased and the heir has no 'negative' consequences on the 'directness of the appoint­
ment of the heir' (unbedingte Erbeinsetzung). Consequently the position of the heir as a 
direct beneficiary of the deceased was not influenced by the appointment of an administra­

tor, and because the duties of an administrator are comparable to the duties of a German 
'NachlaBabwickler' the Bundesfinanzhof decided that the heir was liable for the payment 
of German inheritance taxes and that the liability of the heir for the payment of German 
inheritance taxes came into existence on the date of death of the deceased.

182
) 

In another decision dealing with Anglo-American law the Bundesfinanzhof drew the conclu­

sion that the tax liability of an heir for German inheritance tax purposes will be suspen­

ded, i.e. subject to a condition precedent ('aufschiebend bedingt') where the person who is 

interposed between the deceased and the beneficiary can be regarded as the executor of 

the deceased est~te as well as the trustee of a testamentary trust based on the same de-
183 J 

ceased estate. 

However, in accordance with the first-mentioned decision, it has to be acknowledged that 
the heir would have been liable for the payment of German inheritance taxes and the li­

ability of the heir for the payment of German inheritance taxes would have come into exi­

stence on the date of death of the deceased, had the interposed person in the second case 
184) 

been only the executor of the deceased estate. 
The fact that the liability for the .payment of German inheritance taxes in the second case 
was suspended or rather subjected to a condition precedent (' aufschiebend bedingt ') is 

attributable to the circumstance that a trustee was interposed between the deceased and 
the beneficiary. 

Because the trustee of a trust mortis causa is normally regarded as the owner of the trust 

assets and pro~erty and the beneficiary is only entitled to a certain amount of distributed 
trust benefits, 

1 
S) the creation of a trust has 'negative' consequences on the 'directness of 

the appointment of the heir' ('unbedingte Erbeinsetzung'). After a trust mortis causa has 

been created, an heir has neither direct access to the property and assets of the trust nor 

has he acquired the property and assets of the deceased, for they are included in the trust. 
Consequently the position of the heir as a direct beneficiary of the deceased, which is vi­
tal for the existence of a German inheritance tax liability, is influenced 'negatively' by 
the creation of a trust mortis causa. 

In the practice of the Bundesfinanzhof the interposition of a trust between the transfer of 
the property and assets from a deceased to an heir is therefore seen as a suspension or a 
subjection of the German inheritance tax liability to the condition precedent, that on the 
termination of the trust, the heir will be liable for the payment of German inheritance ta­
xes because on the termination of the trust he will finally acquire the remainder of the 

186) 
property and assets of the deceased. 

182) See, BFH BStBl. II 1977, p. 427 seq. I Meineke, ErbStG - commentary, sec. 9, para 25. 
183) See, BFH BStBl. III 1961, p. 312 / BFH BStBl. II 1972, p. 462 seq. I BFH BStBl. II 1986, p. 

615 seqq. I-Meineke, ErbStG - commentary, sec. 9, para 25. 
184) BFH BStBl. II 1988, p. 808 / Meineke, ErbStG - commentary, sec. 9, para. 25. 
185) Cf, part B. 11.2.3.2.b., p. 55 seqq. of this work. BFH BStBl. III 1961, p. 312 / BFH BStBI. II 

1972, p. 462 seq. I BFH BStBl. II 1986, p. 615 seqq. I Meineke, ErbStG - commentary, sec. 9, 
para 25. 

186) Meineke, ErbStG - commentary, sec. 9, para 25 / BFH BStBl. III 1958, p. 79 I BFH BStBl. III 
1961, p. 312 I BFH BStBI. II 1972, p. 462 seq. I BFH BStBl. II 1986, p. 615 seqq. 
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III.2.2.3. The principles of valutation that are governing the German inheritance tax law 

In terms of sec. 12 (1) of the ErbStG the valution of property and assets acquired accor­
ding to the rules of the German Inheritance Tax Act is governed by the regulations that 
are embodied in the first part [sec. 1 to sec. 16] of the Bewertungsgesetz (BewG - Valua­
tion Law) .187) 

111.2.2.3.a. The general rule 

The central regulation of the BewG for the purposes of the valuation of property and as­
sets in terms of the ErbStG is sec. 9 of the BewG. 
According to sec. 9 (1) of the BewG property and assets are usually valued at their fair 
market value ('gemeiner Wert'). The fair market value of property and assets in terms of 
sec. 9 BewG can be characterized as the selling price which can be achieved by a bona 
fide purchase and sale of the concerned or comparable property and assets (' Marktpreis­
prinzip '). Consequently unusual prices and values, like prices that can be achieved by a 
purchase and sale of the concerned or comparable property and assets, for example, on a 
'black market' ( 'Schwarzmarktpreise ') are not included in the valuation of property and 

f . h . 188) assets or m entance tax purposes. 
As soon as a taxpayer falls within the scope of the so-called 'unlimited tax liability' 
(' unbeschrankte Steuerpflicht ') 

189
) for German inheritance tax purposes, the German 

ErbStG will also levy inheritance or donations taxes on his foreign [deceased] estate or, 
more properly, on the foreign property and assets he acquired either by succession or by 
donation. 
In these cases foreign property and foreign assets acquired either by succession or by do­
nation will normally also be valued at their fair market value [in accordance with sec. 12 
(1) of the ErbStG and sec. 9 (1) of the BewG] .

190
) 

III.2.2.3.b. The valuation of economic entities 

The valuation of economic entities for inheritance tax purposes is laid down in sec. 2 of 
the BewG, and on reading sec. 2 (1) of the BewG it can at once be seen that economic 
entities usually are valued in their capacity as economic entities and that their value the­
refore has normally to be assessed in its entirety and by a standard procedure 
( ,E. h 't rt') l9t) m e1 swe . · 
However, the BewG deviates from this valuation principle, where the entirety of the busi­
ness capital or the operating assets ( 'Betriebsvermogen') of a commercial enterprise ( · Ge­
werbebetrieb ') have to be valued for inheritance tax purposes. In cases where the entirety 
or standard value of the operating assets of a company ( • Einheitswert des Betriebsvermo-

187) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 250 / Schulze zur Wiesche, Lehrbuch der 
Erbschaftsteuer, p. 122 / Hofmann, Erbschaft- und Schenkungsteuer, p. 45 seqq. I Kapp / 
Ebeling / Gnme, Handbuch der Erbengemeinschaft, para. 35, p. 148 et seqq. I Meineke, 
ErbStG - commentary, sec. 12 aF, para. 8 seqq. 

188) See, Kapp / Ebeling / Gnme, Handbuch der Erbengemeinschaft, para. 35, p. 158 et seqq. 
Ebenroth, Erbrecht, p. 961. 

189) Vide supra, part C. III.1.2.6., p. 154 seq. and infra, part C. IV.2., p. 183 seqq. of this work. 
190) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 277. 
191) Vide, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 250 seq. I Schulze zur Wiesche, Lehrbuch 

der Erbschaftsteuer, p. 126 seq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 45 seqq. I 
Kapp / Ebeling / Gnme, Handbuch der Erbengemeinschaft, para. 35, p. 150/1 et seqq. I 
Meineke, ErbStG - commentary, sec. 12 aF, para 8 seqq. 
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gens') have to be established, the properties and assets concerned are valued on the basis 
of the valuation of every sin~le economic asset ( 'Wirtschaftsgut ') that is included in the 
company [sec. 109 (1) BewG]. 92) 

During this valuation process every single economic asset that is included in the company, 
is valued at its partial value ('Teilwert ') [sec. 10 sentence 1 of the BewG] and the total 
value of the company is assessed by summing up the partial values that were established 
f . . l . 193) or its smg e economic assets. 
In this context it must be mentioned, that the partial value of a single economic asset is 
defined in terms of sec. 10 sentence 2 of the BewG as the amount a buyer of an economic 
entity ( 'Gesamtunternehmen') would pay for every single economic asset included in this 
entity on the basis of a total purchase price and under the precondition that the buyer of 
the economic entity would carry on the business afterwards. 

On assessing the partial value of a single economic asset the operating results and the 
possibility of future business profits of the concerned economic entity are excluded from 
the valuation process. 
The maximum amount of the partial value of a single economic asset is limited by the 
costs associated with its replacement by a similar or a comparable economic asset ( 'Wie­
derbeschaffungskosten '). 

On the 1st of January of 1993 the Taxation Laws Amendment Act of 1992 came into force 
and sec. 12 of the ErbStG as well as sec. 10 and sec. 109 of the BewG were redrafted. 
In terms of the new sec. 109 of the BewG all taxpayers who determine their prof\ts in 
terms of sec. 4 (1) or sec. 5 of the Einkommensteuergesetz (Income Tax Act) 

194 
are 

obliged to value their economic assets at the amount of the tax value they have in the tax 
balance 

195
) of their commercial enterprise [sec. 109 (1) of the BewG]. 

As a consequence the principle of valuing economic assets (' Wirtschaftsgtiter ') on the 
amount of their partial value ('Teilwert') in terms of sec. 10 sentence 1 and 2 BewG has 
lost its former importance. This is mainly rooted in the fact that the economic assets 

192) See, Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 126 seq. I Schulz, Erbschaftsteu­
er, Schenkungsteuer, p. 275 seqq. 

193) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 275 seqq. I Schulze zur Wiesche, Lehrbuch der 
Erbschaftsteuer, p. 127 seqq. I Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, pa­
ra 35, p. 148 et seqq. 

194) The taxpayers that fall within the scope of sec. 4 (1) and sec. S of the Einkommensteuerge­
setz are so-called 'Gewerbetreibende, · ( 'persons engaged in a trade or business') who are 
obliged to draw up a balance for tax purposes. 
A 'Gewerbe' within the meaning of the German Industrial Code ('Gewerbeordnung') is defi­
ned as any independent activity carried on for profit and not merely temporarily, excluding, 
however, the exploitation of natural resources (mining, agriculture, forestry, etc.) and the lea­
rned and artistic professions. 

195) The German tax law distinguishes between the so-called 'Handelsbilanz' ('commercial balan­
ce') and the so-called 'Steuerbilanz' ('tax balance'). German commercial enterprises often 
draw up a 'commercial balance' as well, as a 'tax balance'. 
In contrast to the process of drawing up a 'tax balance', the process of drawing up a 'com­
mercial balance' grants a commercial enterprise wider means and certain tools to influence 
the commercial balance in a 'positive or negative way', depending on the financial goals of 
the concerned commercial enterprise. 
In the past the partial value of single economic assets for inheritance tax purposes was of­
ten assessed according to its value shown in the commercial balance ('Handelsbilanz '). Con­
sequently the commercial enterprises could influence the partial value of the economic assets 
for their purposes. By introducing the valuation of single economic assets according to the 
values which legally have to be shown in the 'tax balance', a commercial enterprise can be 
controlled much better by the Financial Administration and is furthermore forced to assess 
and show up the 'real' value of certain economic assets for inheritance tax purposes. 
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('Wirtschaftsgtiter') of a commercial enterprise which is obliged to draw up a balance for 
tax purposes (' bilanzierungspflichtiger Gewerbebetrieb '), and to which sec. 10 of the BewG 
mainly applies, now have to be valued at the amount of the value they have in the tax ba­
lance of the commercial enterprise. 
For the valuation of economic assets ( 'Wirtschaftsgtiter') that were owned by a deceased 
in a commercial enterprise the Taxation Laws Amendment Act has the consequence that 
these assets now also have to be valued at the amount of the value they have in the tax 
balance of the commercial enterprise at the date of the death of the deceased. 
But nevertheless, for inheritance tax purposes, some items of the economic assets of dece­
ased persons who were engaged in a trade or business, but were not obliged to draw up a 
balance (' nicht-bilanzierende Gewerbetreibende '), and some items of the economic assets 
of deceased persons who were working on a free-lance basis ('Freiberufler'), will still be 
valued in accordance with the principle of valuing economic assets ( 'Wirtschaftsgi.iter ') on 
the amount of their partial value ( 'Teilwert '). 

If a deceased held shares in a company, the amount of inheritance taxes levied on these 
shares is assessed in accordance with the current market value ( 'Verkehrswert ') of the 

196) . 
shares at the date of death. 
The current market value of a share, held in a company, is based on the capital the dece­
ased paid into and owned iri the company, plus the attribut~ble value of the company's as­
sets ( 'Guthaben') that can be allocated to the deceased.

197 

The current market value of a share which was owned in a company is furthermore influ­
enced by the claims a deceased held against the company in respect of payments from the 
company's pension fund or in respect of the payments of a survivor's pension by the com­
pany to his surviving dependants. In order to assess the attributable value of these claims, 
the claims the deceased held against the company have to be multiplied by the gains and 
losses distribution key, which [according to German law] is embodied in the company 

. 198) 
agreement, drafted on the foundation of the company. 

III.2.2.3.c. The valuation of foreign economic entities 

It has already been mentioned that as soon as a taxpayer falls within the scope of the 
so-called 'unlimited tax liability' ('unbeschrankte Steuerpflicht')

199
) for German inheri­

tance tax purposes, the German ErbStG will also levy inheritance or donations taxes on 
the foreign property and assets he acquired either by succession or by donation. 
For the valuation of foreign business capital or foreign operating assets ( 'auslandisches 
Betriebsvermogen ') included in a foreign commercial enterprise ( 'auslandischer Gewerbe­
betrieb ') and acquired either by succession or by donation, sec. 12 (6) of the ErbStG pro­
vides a special arrangement. Because a valuation in terms of sec. 12 (2) to sec. 12 (4) 
cannot be applied on foreign business capital or foreign operating assets, sec. 12 (6) of the 
ErbStG refers to sec. 31 of the BewG as far as the valuation of such foreign capital or fo­
reign assets is concerned. 
In terms of sec. 31 of the BewG foreign business capital or foreign operating assets have 

196) Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 132 seqq. I Schulz, Erbschaftsteuer, 
Schenkungsteuer, p. 260 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 45 seqq. 

197) See especially, Schulze zur "'1esche, Lehrbuch der Erbschaftsteuer, p. 133 seqq. 
198) Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 133 seqq. 
199) Vide supra, part C. III.1.2.6., p. 154 seq. and infra, part C. N.2., p. 183 seqq. of this work. 
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to be valued at their fair market value.200) 

However, this rule only applies to those cases in which the assessment and valuation of 
foreign business capital or foreign operating assets for German inheritance or donations tax 
liability is not expressly excluded by the conclusion of an international double death duty 
agreement. 

IIl.2.2.4. The valuation of real estate for inheritance tax purposes 

The principles of valuation that govern German inheritance tax law have been dealt with 
and it has been seen that the central rule of valuing property and assets for German inhe­
ritance tax purposes is the establishment of the fair market value of property and assets in 
terms of sec. 12 (1) of the ErbStG and sec. 9 (1) of the BewG. 

Nevertheless, it has to be mentioned that important exceptions to this rule are laid down 
in sec. 12 (la) to (6) of the ErbStG an~ the most significant of these is the exception 
embodied in sec. 12 (2) of the ErbStG. 

201 

According to sec. 12 (2) of the Act real estate ( 'Grundstlicke') included in a deceased 
estate which has to be valued for inheritance tax purposes is not valued in accordance 
with its f~ir market value, but according to the so-called 'Einheitswert' ('standard 

1 ') 202) va ue . 

The standard value according to which inherited real estate (' Grundstlicke ') has to be va­
lued for German inheritance tax purposes is a value which is fixed by state authorities and 
which in accordance with sec. 21 of the BewG has to be newly assessed and fixed every 
three years for business entities [sec. 21 (1) No. 2 of the BewG] and newly assessed and 
fixed every six years where real estate is concerned [sec. 21 (1) No. 1 of the BewG]. 
But in practice the authorities dealing with the new assessment and fixing of the standard 
values often delay the new assessment and at present it can be said that the standard va­
lues assessed and fixed by authorities on the occasion of the last assessment are 'a far 

cry from reality' when ~ompared to the 'fair market prices' on the real estate market of 
the Federal Republic.

203 

In accordance with sec. 121a of the BewG real estate which cannot be qualified as proper­
ty used for forestry or agricultural purposes has to be valued at a rate of 140% of its stan­
dard value. The standard value for real estate was assessed and fixed by the authorities 
for the last time on the 1st of January 1964 and today real estate which has to be valued 
for German inheritance tax purposes will in reality be valued at only about 20% of its fair 
market value.204) 

200) See especially, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 277. 
201) For detailed information on the valuation of real estate see, Schulz, Erbschaftsteuer, Schen­

kungsteuer, p. 272 et seqq. I especially, Schulze zur lWesche, Lehrbuch der Erbschaftsteuer, 
p. 123 seq. I Troll, NachlaB und Erbe im Steuerrecht, para. 6.1, p. 209 seqq. I Kapp I Ebeling 
I Grune, Handbuch der Erbengemeinschaft, para 36, p. 219 seqq. · 

202) See, Schulze zur lWesche, Lehrbuch der Erbschaftsteuer, p. 123 seq. I Troll, NachlaB und Er­
be im Steuerrecht, para 6.11, p. 209 seq. I Kapp I Ebeling I Grune, Handbuch der Erbenge­
meinschaft, para. 36, p. 219 seqq. 

203) See, Schulze zur lWesche, Lehrbuch der Erbschaftsteuer, p. 123 seq. I Hofmann, Erbschaft­
und Schenkungsteuer, p. 49 seq. I Troll, NachlaB und Erbe im Steuerrecht, para. 6.11, p. 209 
seq. 

204) Ebenroth, Erbrecht, p. 963 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 272 et seqq. I Schul­
ze zur lWesche, Lehrbuch der Erbschaftsteuer, p. 123 seq. I Troll, NachlaB und Erbe im Steu-

165 



The passing of real estate (' Grundstticke ') on the death of a deceased is therefore privili­
ged in comparison to other forms of property passing from one person to another and re­
sulting from this several tools to minimise inheritance tax liability utilise the passing of 

b 
. 205) 

property y success10n. 

Nevertheless, the German ErbStG will also levy inheritance or donations taxes on foreign 
'real estate' where the acquisition of the concerned 'real estate' [either by succession or 
by donation] falls within the scope of the so-called 'unlimited tax liability' in accordance 
with the German ErbStG. 

In contrast to the valuation of German 'real estate' , foreign 'real estate' included in an 

acquisition by succession or by donation is not valued at its 'standard value', but at its 
fair market value in terms of sec. 31 (1) and sec. 31 (2) of the BewG. This is mainly attri­
butable to the fact that the principles of valuation laid down in terms of sec. 12 (2) of the 

ErbStG and sec. 21 and sec. 121a of the BewG were especially designed for German 'real 
estate' and can therefore not be applied to the valuation of foreign 'real estate' .

206
) 

III.2.2.S. The valuation of other economic assets ('Wtrtschaftsgiiter') for inheritance tax 

In so far as the regulations of sec. 12 to sec. 16 of the BewG do not provide for a diffe­

rent method of valuation, all property and assets acquired by an heir by the way of suc­
cession have to be valued at their. fair market value in terms of sec. 12 (1) of the ErbStG 
and sec. 9 of the BewG. 

This applies especially to all movable property not forming a part of the assets of an ent­
erprise or the operating assets of a company of the deceased (e.g. jewellery, household ef-

. 207) 
fects, furniture, works of art, etc.). 
In terms of sec. 11 (1) of the BewG all possible kinds of securities ('Wertpapiere' [e.g., 
stocks and shares, treasury bonds, bills of exchange, cheques, etc.]) have to be valued at 
their market rate or stock exchange price if they are traded on the market or on the s}ock 

exchange on the date on which the 'fixed-da~ valuation' ('Stichtagsbewertung')
208 

of 
the inherited property and assets takes place. 

20 
) 

A deposit of securities ('Wertpapierdepot') which was acquired by an heir from a dece­
ased has therefore to be valued at the date of the death of the deceased.

210
) 

However, if certain circumstances indicate that the 'real value' (' tatsachlicher Wert'), for 
example, of company shares is higher than their market or stock exchange value, that is to 
say, in those cases where the number of inherited company shares enable an heir to domi­
nate a company, the value of the inherited shares can be altered for inheritance tax purpo­
ses according to sec. 11 (3) of the BewG. 
This principle applies even in those cases where the number of shares which would enable 
one holder of the shares to control a company is split between a plurality of heirs and lea-

errecht, para 6.1, p. 209 seqq. I Kapp / Ebeling / Grone, Handbuch der Erbengemeinschaft, 
para 36, p. 219 seqq. 

205) See, Ebenroth, Erbrecht, p. 963. 
206) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 277. 
207) Cf., Meineke, ErbStG - commentary, . sec. 12 aF, para 21 seqq. I Kapp / Ebeling / Grone, 

Handbuch der Erbengemeinschaft, para 35, p. 158 seqq. I Schulz, Erbschaftsteuer, Schenkungs­
teuer, p. 260 et seq. I Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 120 seqq. 

208) Vide supra, part C. III.2.2.2., p. 159 seqq. 
209) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 260 et seq. I Schulze zur \Wesche, Lehrbuch der 

Erbschaftsteuer, p. 120 seqq. 
210) BFH NV 1991, p. 243. 
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ds to a situation where the ~litting of the shares prevents a single heir of the plurality 
from controlling the company. l l) 

Securities other than bonds and shares which are traded on the stock exchange (e.g. shares 
that were held in a company limited by shares ('Kapitalgesellschaft') which is not quoted 
on the stock exchange) are valued according to their market value at the date of the death 
of the deceased and their market value is established according to the fair market value 
( 'gemeiner Wert') that would have been achieved by a bona fide purchase and sale of 
comparable or similar securities [sec. 11 (2) sentence 1 of the BewG]. On assessing the fair 
market value of shares in an unquoted company limited by shares (' Kapitalgesellschaft '), 
priority is given to a valuation in accordance with the selling price other shares of this 
company achieved, if they were sold up to twelve months prior to the death of the dece­
ased [sec. 11 (2) sentence 2 of the BewG]. 
If a selling price for unquoted company shares cannot be deduced from previous sales of 
company shares, the fair market value of the concerned shares has to be estimated by ta­
king the business capital or the operating assets of the company, and since the 1st of Ja­
nuary 1993 also its operating results and possible future business profits, into account [see, 
sec. 12 (la) of the ErbStG]. 

In terms of sec. 12 (1) of the BewG claims against third parties ar1smg from contracts 
concluded by the deceased as well as debts owed by the deceased have to be valued in 
accordance with their nominal value (' Nennwert '). Deductions from and additions to the 
nominal value of claims against third parties can be made where (a) the total claim or a 
part of the deceased' s claim is uncollectable (e.g. where a debtor fell into insolvency) 
[see, sec. 12 (2) of the BewGJ

212
) or where (b) the deceased granted an interest-free loan 

h. d 213) to a t 1r party. 

Other rights ( 'sonstige Rechte ') and especially the right to reap the fruits of certain pro­
perty and assets ('Nutzungsrechte'), like a 'Nie8brauch' ('usufructJ for example, are va­
lued in accordance with the rules of sec. 13 to sec. 16 of the BewG. 

14
) 

In terms of sec. 13 BewG, the maximum value of a 'Nie8brauch' ('usufruct') for inheri­
tance tax purposes will be its annual value multiplied by eighteen. In this context the an­
nual value of a 'Nie8brauch' is determined by its gross profits per annum reduced by the 
costs which have to be invested by the beneficiary of the 'Nie8brauch' in order to reap 
the fruits thereof. 

215
) 

211) BFH BStBl. II 1991, p. 725. 
212) See, Meineke, ErbStG - commentary, sec. 12 aF, para. 66 I Troll, ErbStG - commentary, sec. 

12, para. 51 seqq. I Riissler I Troll, Bewertungsgesetz und Vermogensteuer - commentary, sec 
12, para. 34 seqq. . 

213) Vide supra, part C. III.1.1.1., p. 136 / Meineke, ErbStG - commentary, sec. 12 aF, para. 66. 
214) For deatails refer to, Schulze zur "'1esche, Lehrbuch der Erbschaftsteuer, p. 137 seqq. I Kapp 

I Ebeling I Grune, Handbuch der Erbengemeinschaft, para. 35, p. 186 seqq. I Schulz, Erb­
schaftsteuer, Schenkungsteuer, p. 269 et seqq. I Meineke, ErbStG - commentary, sec. 12 aF, 
para. 88 seqq. 

215) See, Schulze zur "'1esche, Lehrbuch der Erbschaftsteuer, p. 138 seq. I Meineke, ErbStG -
commentary, sec. 12 aF, para. 103. 
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III.2.2.6. The special characteristics of the valuation of partnership or 
family company shares 

III.2.2.6.a. The special characteristics of the valuation of partnership or 
family company shares acquired by succession 

As soon ~s partnership or family company shares ( 'Anteile an Personengesellschaft ') owned 
by a deceased at the time of his death have to be valued for inheritance tax purposes, 
further special rules for the valuation of inherited property and assets have to be taken in­
to account.

216
) Additional difficulties on assessing or valuing shares that were owned in a 

German partnership or family company arise from the fact that (a) the German Civil and 
Commercial law provides for a variety of different possibilities to create a partnership or a 

family company and (b) from the fact that all these different types of partnerships or fa­

mily companies will have individual partnership or family company agreements, which can 
also influence the inheritance taxation of the shares that were owned in these business 
entities. 

aa. Where a partnership or a family company is terminated on the death of a shareholder 
If a partnership or a family company is terminated and dissolved on the event of the death 

of one of the partners, the share of the deceased partner will be taxed in the hands of the 
heir[s] who acquired his share by succession. On a partner's death the share that was held 

by him in a family company is valued in terms of sec. 12 (5) of the ErbStG.
217

) 

The date of the .valuation of partnership or family company shares for inheritance tax pur­
poses is the date of the death of the partner concerned (according to the 'principle of the 

1 . f' d d , ) 218) va uat1on on a 1xe - ay . 
On the 'fixed-day of valuation' ('Bewertungsstichtag') the 'tax value' ('Steuerwert') of 

the partnership or family company assets (' Gesellschaftervermogen') has to be assessed 
and furthermore attributed or distributed to the partners in accordance with their share 
of participation in the partnership or family company.

219
) If the factual distribution of the 

partnership and family company assets among the partners lags behind the assessed tax 
value of the partnership's and family company's assets, the inheritance tax liability of the 
heir[s] has [have] to be assessed in accordance with the factual distribution value, since 
the heir[s] would otherwise be burdened with an amount of inheritance taxes that was as­
sessed on an enrichment that exceeds the 'real' enrichment he [they] actually acquired by 

f 
. 220) 

way o sucess1on. 

216) It would be beyond the scope of this work to enlarge on all aspects that can be connected 
to the valuation of partnership or company shares, see therefore Knobbe-Keuk, Bilanz- und 
Untemehmenssteuerrecht, p. 781 seqq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 51, p. 110, 
p. 185 seqq., p. 207 seqq., p. 251 seqq. I Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, 
p. 130 seqq. I Troll, NachlaB und Erbe im Steuerrecht, para 6.4, p. 217 seqq. I Meineke, 
ErbStG - commentary, sec. 12 aF, para 134 seqq. 

217) Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 795 seqq. I Schulz, Erbschaftsteuer, 
Schenkungsteuer, p. 251 seqq. I Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 130 
seqq. 

218) See, Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 791. 
219) Moench, ErbStG - commentary, sec. 12, para 30 / Knobbe-Keuk, Bilanz- und Unternehmens­

steuerrecht, p. 793 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 251 seqq. 

220) Vide, Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 796. 
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bb. Where a partnership or family company carries on business despite 
the death of a shareholder 

If a partnership or a family company carries on business after the death of one of its part­
ners and the heir[s] of the deceased partner step into his share and standing in the part­
nership or family company, the inherited share in the partnership or family company will be 

valued as if the heir[s] were entitled to inherit or succeed to the legal or contractual value 
of the lump sum payment the deceased partner would have received on his withdrawal 
from the partnership or the family company.221) 

In addition, the inheritable share in a partnership or in a family company can also be valu­

ed in accordance with the value of the respective properties and assets shown in the books 
of the partnership or in the books of the family company, if the will of the deceased and 

the partnership agreem~nt or the family company agreement provide for such a valuation 
[ 'Buchwertklausel']. 

222 
· 

However, as soon as the value of the inherited share which is documented in the books of 
the partnership or family company lags behind its factual value, the heir of the share will 
be enriched by the amount that exceeds the book value. 

In these cases a taxable donation mortis causa in terms of sec. 3 (11 ~)°" 2 sentence 2 of 
the ErbStG can be assumed for the additional enrichment of the heir. 

23 

If a partnership or a family company carries on business after the death of a shareholder 

and his will as well as the partnership agreement or the family company agreement speci­

fically provide for an heir [or heirs] of the deceased partner to take over his share and 
standing in the company ('Nachfolgeklause1'

224
\ the value of the inherited share will ha­

ve to be assessed in terms of sec. 12 (5) of the ErbStG. 
According to sec. 12 (5) of the ErbStG the value of the business capital or the operating 
assets of the partnership or family company ( 'Gesellschaftsvermogen') has to be assessed 
as a whole [in its entirety]. 

Having assessed this value, the value of the operating assets or the value of the business 
capital on the fixed-day of valuation2

25
) will be attributed to the other partner[s] of the 

business and the heir[s] of the deceased. The heir[s] will then have to pay the applicable 

amount of inheritance taxes which is levied on the value of the share attributed to him [or 
attributed to them].226) 

If a plurality of heirs is entitled to succeed to a share and standing in a partnership or to 
a share and standing in a family company, every single heir inherits the value which is at­
tributable to the proportional share of the inheritance he is entitled to. 

If the will and the partnership agreement or the family company agreement provide only 
for one specific heir from a plurality of heirs to step into the deceased' s partnership share 
as well as his standing in the partnership or family company, and the other heirs only in-

221) See especially, Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 796 seq. 
222) Moench, ErbStG - commentary, sec. 12, para. 94 I Knobbe-Keuk, Bilanz- und Untemehmens­

steuerrecht, p. 796 seq. 
223) See especially, Moench, ErbStG - commentary, sec. 12, para 94 / Knobbe-Keuk, Bilanz- und 

Untemehmenssteuerrecht, p. 796 seq. 
224) For further details, see Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 797 seq. 
225) Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 797, 798 / Schulz, Erbschaftsteuer, 

Schenkungsteuer, p. 251 seqq. 
226) See, Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 798 / Schulz, Erbschaftsteuer, 

Schenkungsteuer, p. 251 seqq. 
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herit a share in the partnership or family company, the German law terminology terms this 
circumstance as a so-called 'qualifizierte [qualified] Nachfolgeklausel' .227) 
In the cases of a so-called 'qualifizierte Nachfolgeklausel' the inherited shares in the 
partnership or family company are valued according to the principles mentioned above [for 
the cases of a 'Nachfolgeklausel'] and the fact that only one heir steps into the standing 
of the deceased in the partnership or family company is unimportant for the valuation of 
the shares inherited by all of them.228) 

In this context it has to be stressed that the valuation of the taxable enrichment of the 
heirs who do not step into the standing of the deceased in the partnership or family com­
pany embodies also the enrichment received exclusively by the single heir who steps into 
the standing of the deceased in the respective partnership or family company.229) 

Finally it has to be mentioned, that the inheritance of a share and standing in a family 
company can depend on the decision of an heir to join the partnership or family company, 
if the will of the deceased as well as the partnership agreement or the family company 
agreement provided for an express right of a person to enter the partnership or family 
company under certain circumstances [e.g. for an heir to enter the partnership or family 
company on the death of the deceased] ('Eintrittsklause1' 230)). 

If an heir utilises this right to step into the share and standing that was held by the dece­
ased in the partnership or family company at the time of the death of the deceased, his 
inherited share will be valued in accordance with the tax value ( 'Steuerwert ') his share 
shows in the tax balance of the partnership or family company. 
If from a plurality of heirs only one heir is chosen and entitled to utilize the aforementio­
ned possibility to step into the share and standing in a partnership or family company, the 
above mentioned valuation principles that apply in the cases Qf a 'qualifizierten Nachfol-

kl 1, b 1· d . d' h' · · 231J ge ause can e app te mutat1s mutan 1s to t 1s s1tuat1on. 

111.2.2.6.b. The special characteristics of the valuation of partnership or family company 
shares which were acquired by a donation inter vivos 

As in the cases where shares· owned in a partnership or in a family company were subject 
to a transfer by succession, the valuation of partnership or family company shares that we­
re transferred in terms of a donation inter vivas is assessed in accordance with the tax 
value of the concerned share in the tax balance of a partnership or family company.

232
) 

If the donor of a share in a partnership or family company first donates a certain amount 
of money to the donee and the donee afterwards buys a share in the partnership or family 
company using the amount of money donated to him by the donor for this purpose, difficul-
. . d' . . h' h 1 . f h d · 233) ties m 1st1gu1s mg t e rea item o t e onat10n can occur. 

227) For detailed information concerning the. 'qualifizierte Nachfolgeklausel' see, Knobbe-Keuk, Bi­
lanz- und Unternehrnenssteuerrecht, p. 798. 

228) See, BFH BStBI. II 1983, p. 329. 
229) This attitude of the BFH is critizised by, Knobbe-Keuk, Bilanz- und Untemehrnenssteuerrecht, 

p. 798. 
230) Details can be found in, Knobbe-Keuk, Bilanz- und Untemehrnenssteuerrecht, p. 799 seq. 
231) See, Knobbe-Keuk, Bilanz- und Untemehrnenssteuerrecht, p. 800. 
232) For further information on this topic refer to, Knobbe-Keuk, Bilanz- und Unternehrnenssteuer­

recht, p. 801 seqq. 
233) For this problem see, Knobbe-Keuk, Bilanz- und Unternehrnenssteuerrecht, p. 801 seqq. I 

Ebenroth, Erbrecht, p. 967. 
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However, it can be observed that these cases reveal a strong affini~y to the so-called 'in­
direct donation ' mentioned above and will be valued accordingly. 234 

If the donee plans to use the amount of money donated to him by the donor to purchase a 
share in the family company and the tax value of the share, according to the tax balance 
of the partnership or family company, is lower than the amount of money he received, it 
can be assumed that the share itself was intended to be the item of the donation.235) 

In cases where a donation of a share in a partnership or a family company was made with 
reference to the value of the share as it documented in the books of the partnership or fa­

mily company, this so-called 'Buchwertklausel' 
236

) will not be taken into consideration on 
valuing the donated share for inheritance and donations tax purposes. In these cases the 
donations tax will be assessed with reference to the value of the received share in terms 
of the tax balance of the partnership or family company. If the value of the donated share 
in the family company exceeds the value of the share as documented in the books of the 
company, for example where the share in a partnership or family company also embodies 
hidden reserves, etc., the amount which excee1s the book value will be regarded as a do­
nation in terms of sec. 7 (5) of the ErbStG.

237 

All in all it can be stated that the valuation of company shares for German inheritance tax 
purposes depends mainly on the legal structure of the company concerned. 
In cases where individually-owned firms, partnerships, family companies or shares held in 
these companies or partnerships are taxed at the time of the transfer of these business 
entities by succession, it can be stated in summary that they are mainly valued in accor­
dance with the standard value of the entirety of their business capital or operating assets. 
In contrast to the partnerships and family companies mentioned, companies limited by sha­
res have to be valued at the fair market value of their shares. Companies limited by sha­
res and companies limited by shares which are quoted at the stock exchange will therefore 
be more affected by the levying of inheritance taxes than individually-owned firms, part­
nerships, family companies or shares held in these companies or partnerships. 

As far as the principles for the valuation of foreign partnerships and family companies are 
concerned, the above mentioned rules, established for the valuation of commercial enterpri-

. 1 b 1· d . . d" 238) ses m genera , can e app 1e mutat1s mutan 1s. 

III.2.3. The value of the enrichment of the heir ('Bruttowert der Bereicherung') 

In terms of sec. 10 (1) sentence 1 of the ErbStG the gross value of the enrichment an heir 
aqcuired by succession, reduced by the allowable deduction of debts owed by the deceased 
(see, part C. 111.2.2.1.a, p. 157 seq.) and furthermore reduced by the allowable deduction of 
costs that can be connected to the winding-up and administration of the inherited deceased 
estate (see, part C. III.2.2.1.b. p. 158 seq.), has to be regarded as the value of his enrich-

234) Vide supra, part C. 111.1.1.3.a., p. 143 of this work and footnotes 93, 94 ad hunc locum. 
235) See, FG Hessen, UVR 1990, p. 310 / Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 

802 I Ebenroth, Erbrecht, p. 967. 
236) See especially, Knobbe-Keuk, Bilanz- und Untemehmenssteuerrecht, p. 802 seqq. 
237) This conclusion is drawn by, Kapp, ErbStG - commentary, sec. 7, para 184 I Moench, ErbStG 

- commentary, sec. 7, para. 23 / Troll, ErbStG - commentary, sec. 7, para. 67a / Knobbe­
Keuk, Bilanz- und Untemehmenssteuerrecht, p. 803. 

238) Vide supra, part C. III.2.2.3.c., p. 164. 
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ment (' Bruttobereicherung') for inheritance and donations tax purposes [under the precon­
dition that, and in so far as the enrichment or parts of the enrichment do not fall within 
the scope of the tax-free amounts (' Freibetrage ') that are laid down in sec. 5, 13, 16, 17 

and 18 of the Act]. 

If a plurality of heirs is enriched by an acquisition mortis causa the value of the enrich­
ment of a single heir, which is included in the gross value of the enrichment of a plurality 
of heirs, is assessed in accordance with his proportional share in the inheritance. To arrive 
at the value of the enrichment (' Bruttobereicherung') of a single heir, the debts and costs 
attributable to his proportional share in the inheritance have to be deducted from the gross 

l f h. . . l . 1 . h . 239) va ue o 1s ongma proport1ona enrtc ment. 

In terms of sec. 10 (2) of the ErbStG the tax liability of an an heir or a donee will be ad­
ded to the value of his enrichment as soon as the deceased or the donor imposed the pay­
ment of the inheritance or donations tax liability, which is levied on the property and as­

sets acquired by the heir or donee, on a third party, or in the cases of a donation, pays 
the payable amount of taxes himself. 

Consequently it can be said, that the German ErbStG assumes in these cases, that the tax 
liability was intended as bestowed on the heir or the donee. However, this rule applies only 

h bl h . . . . b . d . 240) to t e taxes paya e on t e mam acqu1s1t1on y succession or onat1on. 

III.2.4. The net value of the enrichment of the heir 

In accordance with sec. 10 (1) sentence 1 of the ErbStG the net value of the enrichment of 

an heir or a donee, on which his German inheritance and donations tax liability will be as­
sessed and levied, is determined by following two main steps. 
The first step is the determination and assessment of the value of the enrichment (' Brut­
tobereicherung ') of an heir by compiling the gross value of his enrichment and deducting 
therefrom the debts owed by the deceased and the costs connected with the winding-up 
and administration of the inherited property and assets. 
After the value of the enrichment · of an heir has been assessed, the tax-free amounts 
('Freibetrage') as laid down in sec. 5, 13, 16, 17 and 18 of the ErbStG have to be deduc­
ted therefrom to arrive at the net value of the enrichment of the individual heir. 
The following is therefore intended as a short introduction to the principles and rules con­
cerning the tax-free amounts ('Freibetrage') that can be deducted from the value of the 
enrichment of an heir in order to arrive at the taxable net value of his enrichment. 

III.2.4.1. The statutory (matrimonial) property regime of the community of surplus 
('Zugewinngemeinschaft') in terms of sec. 1363 seqq. of the BGB 

The first tax-free amount that can be deducted from the value of the enrichment of an 
heir in order to arrive at the net value of his enrichment is related to the German Family 
law and applies only to the surviving spouse of a deceased. 
The German Family law distinguishes between two main types of matrimonial property re­
gimes: the matrimonial property regime of the community of surplus (' Zugewinngemein-

239) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 230 et seqq. I Pohlmann, Erbschaftsteuer, p. 
24 seqq. I Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 109 seqq. I Hofmann, Erb­
schaft- und Schenkungsteuer, p. 52 seqq. I Kapp / Ebeling / Grune, Handbuch der Erbenge­
meinschaft, para 95, p. 42/5 et seqq. 

240) See, Meineke, ErbStG - commentruy, sec. 10, para 24. 
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The calculation of a German inheritance tax liability - the assessment 
of the net value of the enrichment an heir acquired by inheriting 

property and assets, and the calculation of the German inheritance 
tax liability which is levied on this enrichment by the German ErbStG 

Literary sources: Schulze zur 1¥.iesche, Lehrbuch der Erbschaftsteuer, p.119 / Ebenroth, Erbrecht, 
p. 957. 

The gross value of the enrichment an heir acquired by inheritance 
( 'Steuerpflichtiger Erwerb', ' Bruttowert I, or 'Wert der Zuwendung 

, 
in terms 

of sec. 1 (1) No. 1, sec. 3 to sec. 6 of the ErbStG and valued in accordance 
with sec. 12 of the ErbStG and the relevant sections of the BewG) 

I 
Reduced by the deduction of debts owed by the deceased 
(' NachlaBverbindlichkeiten, or 'NachlaBschulden' as laid 

down in sec. 10 (5) No. 1 and No. 2 of the ErbStG) 

Further reduced by the deductible costs which can be connected 
and attributed to the enrichment an heir acquired by inheritance 

( 'NachlaBkostenschulden' as laid down ·in sec. 10 (S) No. 3 of the ErbStG) 

I 
The value of the enrichment an heir acquired by inheritance 
( 'Erbschaftswert' , 'Bruttowert II ' or 'Bruttowert' in terms of sec. 10 (1) 

sentence 1 of the German ErbStG) 

Deduction of the tax-free amount connected to the matrimonial 
t'operty regime of the community of surplus (sec. S of the ErbStG) 

Zugewinngemeinschaft ') 

Deduction of the tax-free amounts and tax exemptions laid down in 
sec. 13 of the ErbStG ('sachliche Steuerbefreiungen') 

Deduction of the tax-free amounts laid down in sec. 16 of the ErbStG 
( 'personliche Steuerbefreiungen') 

Deduction allowed in terms of sec. 17 and sec. 18 of the 
ErbStG ( 'Versorgungsfreibetrag' and 'Mitgliederbeitrage ') 

The net value of the enrichment an heir acquired by inheritance 
(' eingetretene Bereicherung' or 'Nettowert der Bereicherung , see sec. 10 
(1) sentence 1 of the ErbStG) 

I 
Application of the suitable tax-bracket / tax class and rate of taxation in 
accordance with sec. 15 and sec. 19 of the German ErbStG 

Calculated inheritance tax 
liability 
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schaft ') in terms of sec. 1363 seqq. BGB
241

) and the matrimonial ~rfll'erty regime of the 
separation of property ('Giitertrennung') in terms of sec. 1414 BGB. 42 

According to sec. 1363 of the BGB, spouses who are married in accordance with the Ger­
man Civil law automatically choose to live under the matrimonial property regime of the 
community of surplus (' Zugewinngemeinschaft ')

243
) and for this reason the tax-free 

amount that is laid down in sec. 5 of the ErbStG refers explicitly to this form of matrimo­
nial property regime. 

If the marriage of a couple is governed by the German matrimonial property regime of the 
community of surplus in terms of sec. 1363 seqq. BGB and the matrimonial property regime 
is terminated by the death of one of the spouses, the regulation of sec. 5 (1) sentence 1 of 
the ErbStG provides that the amount of surplus the surviving spouse would have been ent­
itled to if the matrimonial property regime would have been terminated during the lifetime 
of the deceased spouse (e.g. divorce), cannot be regarded as an acquisition by succession 
in terms of sec. 3 of the ErbStG and is therefore exempt from the levying of inheritance 

244) 
taxes. 
Sec. 5 of the ErbStG distinguishes basically between two events, the aforementioned ter­
mination and equalisation of the s~lus achieved under a 'Zugewinngemeinschaft' on the 
death of one of the two spouses2

4 
) and the termi~ation and equalisation of the surplus 

which is rooted in another event (e.g. a divorce).
246 

If a 'Zugewinngemeinschaft' is ter­
minated by another event, for example, by a divorce, the equalised surplus will be exempt 
from inheritance taxation in terms of sec. 5 (2) of the ErbStG.

247
) 

It was mentioned above that in terms of sec. 5 (1) sentence 1 of the ErbStG the determin­
ation of the inheritance tax-free amount of the surplus achieved by a spouse on the death 
of the other spouse is deemed to be the amount of surplus the surviving spouse would have 
been entitled to if the matrimonial property regime had been terminated during the lifetime 
of the deceased spouse (e.g. divorce). 

241) Despite its name ('Zugewinngemeinschaft'), the statutory matrimonial property regime is not a 
true community of property between spouses but a separation of property with 'Zugewinnaus­
gleich • [The 'Zugewinnausgleich · can be characterized as follows: On the termination of the 
'Zugewinngemeinschaft', the surplus effected by each spouse in his/her assets is equalized; 
different rules apply according to whether the regime is terminated by death (sec. 1371 8GB) 
or by some other event (e.g. divorce) (sec. 1372 seqq. BGB)]. 
Under the matrimonial property regime of the 'Zugewinngemeinschaft' each spouse owns and 
administers independently his/her own property, being liable only for debts incurred by him­
self/herself. Any additional wealth created during the period of the regime (surplus) remains 
the property of the spouse who created it. It will, however, be equalized on termination of 
the regime. 

242) In addition to these two basic types of matrimonial property regimes the German Family law 
furthermore provides for the community of property ('Giitergemeinschaft') in terms of sec. 
1415 seqq. BGB, the continued community of property ( 'fortgesetzte Giitergemeinschaft ') in 
terms of sec. 1483 seqq. BGB [see also part. C. IIl.1.2.3.] and other forms of matrimonial pro­
perty regimes which can be entered into on the basis of a marriage contract between the 
spouses ('Ehevertrag') in terms of sec. 1408 seqq. 8GB. 

243) Provided that the spouses do not expressly enter into another type of matrimonial property 
regime by drafting up a marriage contract. 

244) For further information on the regulation of sec. S of the ErbStG see, Schulz, Erbschaftsteuer, 
Schenkungsteuer, p. 141 et seqq. I Schulze zur "'1esche, Lehrbuch der Erbschaftsteuer, p. 54 
seqq. I Troll, NachlaB und Erbe im Steuerrecht, para 7.23, p. 248 seqq. I Hofmann, Erbschaft­
und Schenkungsteuer, p. 23 seqq. I Moench, ErbStG - commentary, sec. S / Troll, ErbStG -
commentary, sec. S / Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, para. 28, p. 
9016 seqq. I Diedenhofen I Troll, Erbschaft- und Schenkungsteuer, p. 68 seqq. I Meineke, 
ErbStG - commentary, sec. S / Kapp, ErbStG - commentary, sec. 5. 

245) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 142, 144 et seqq .. 
246) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 142 et seqq. 
247) See, Meineke, ErbStG - commentary, sec. 5, para. SO seqq. 
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The method of the ErbStG, to apply this legal fiction on assessing the tax-free amount of 
the surviving spouse, is based mainly on the idea that the amount a surviving spouse would 
have achieved on the termination of the ' Zugewinngemeinschaft' during the lifetime of the 
deceased spouse "(e.g. divorce) cannot be regarded, e.g., as a gratuitious bestowal by the 
deceased, for it is based on the contributions of the surviving spouse to the property and 

f h . . l 248) assets o t e matrunoma property. 

However, it is beyond the scope of this work to discuss the provisions of sec. 5 of the 
ErbStG and its relation to the German Family law in detaii.249) · 

Nevertheless it has to be noted, that the choice of the 'right' matrimonial property regime 
is of a special importance for an inheritance tax liability that will occur sooner or later; 
and yet most of the German expert works dealing with the assessement of the inheritance 
tax liability of surviving spouses state that neither the matrimonial property regime of the 
separation of property ('Giitertrennung') nor the matrimonial property regime of the com­
munity of surplus (' Zugewinngemeinschaft') can be regarded as an ideal solution for inhe­

ritance tax purposes. For this reason the authors dealing with this matter recommend a 
mixture of the advantages of both matrimonial property regimes as the ideal solution for 
. h . 250) m entance tax purposes. 

111.2.4.2. The tax exemptions in terms of sec. 13 of the ErbStG 

It has already been mentioned that in order to arrive at the taxable net value of the en­
richment of an heir the value of his enrichment must be reduced by the tax-free amounts 
laid down in sec. 5, 13, 16, 17 and 18 of the ErbStG; and the second possibility of deduc­
ting a tax-free amount from the value of the enrichment of an heir is embodied in sec. 13 

of the Act. 

The exemption of certain items from the levying of inheritance taxes, or rather the allo­
wance of tax-free amounts (' Steuerbefreiungen ') on certain inherited items, can be intro­
duced for different reasons. The tax-free amounts granted under the regulations of sec. 13 
of the ErbStG are rooted in the nature of the specifically exempt items enumerated in sec. 
13, and the German tax law terminology therefore terms these exemptions as 'sachliche 
Steuerbefreiungen' ('tax-free amounts or t~ exemptions which are connected to the natu-

f . bl b' . , ) 251J re o a certain taxa e o 3ect or item . 
The regulations embodied in sec. 13 (1) No. 1 to 18 and sec. 13 (2) and (3) of the ErbStG 
provide an 'all-embracing' enumeration of 'sachliche Steuerbefreiungen' and as soon as 
the enrichment an heir acquired by succession includes one of the categories laid down in 
sec. 13 of the ErbStG, he can deduct the value of this category from the value of his 

. 252) 
ennchment. 

248) Schulz,, Erbschaftsteuer, Schenkungsteuer, p. 141 et seqq. I Meineke, ErbStG - commentary, 
sec. 5, para. 8 / Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 54 seqq. · 

· 249) See, Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 54 seqq. I Schulz, Erbschaftsteuer, 
Schenkungsteuer, p. 141 et seqq. I Kapp /Ebeling/ Gnme, Handbuch der Erbengemeinschaft, 
para. 28, p. 90/6 seqq. I Diedenhofen / Troll, Erbschaft- und Schenkungsteuer, p. 68 seqq. I 
I Troll, NachlaB und Erbe im Steuerrecht, para 7.23, p. 248 seqq. I Hofmann, Erbschaft- und 
Schenkungsteuer, p. 23 seqq. 

250) Cf., Ebenroth, Erbrecht, p. 970. 
251) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 277 / For a general definition of the term 

'sachliche Steuerbefreiungen' see, Tipke / Lang, Steuertecht, p. 141. -
252) For further information of sec. 13 of the ErbStG refer to, Schulz, Erbschaftsteuer, Schen­

kungsteuer, p. 177 et seqq. I Pohlmann, Erbschaftsteuer, p. 56 seqq. I Rose, Die Substantsteu­
em, p. 169 seqq. I Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 146 seqq. I Troll, 
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Most of the tax-free amounts laid down in the provisions of sec. 13 of the Act are self­
explanatory and the following is therefore merely intended to highlight some of the provisi-
ons that are laid down in sec. 13 of the Act.253 · 

In practice the most important tax-free amounts embodied in sec. 13 of the ErbStG are 

the inheritance tax exem~tions for household effects, including clothes, cutlery, china and 
other personal belongings 

54
) acquired from a deceased (sec. 13 (1) No. la of the Act) and 

included in the value of the enrichment ( 'Bruttobereicherung') of an heir. 

The value of these belongings is deductible up to a value of OM 40.000 in cases where 
the acquiring heir falls within the categories of tax brackets I and II in terms of sec. 15 of 
the Act and up to OM 10. 000 for cases where an heir falls within the scope of tax brak­
kets III and IV in terms of sec. 15 of the Act (sec. 13 (1) No. lb of the Act). 

An additional deduction for movable property in general can be made from the value of the 

enrichm~nt of an heir, as long as the fair market value of these movables does not exceed 

the value of OM 5.000 in cases where an heir falls within the scope of tax brackets I and 
II of the ErbStG and OM 2.000 in cases where an heir falls within the scope of tax brak­
kets III and IV of the Act (sec. 13 (1) No. lb and sec. 15 of the Act). 
All deductible tax-free amounts that occur in terms of sec. 13 of the Act can be substrac­
ted cumulatively from the value of the enrichment acquired by an heir (sec. 13 (1) of the 
ErbStG).255) 

If their maintenance is in the public interest, the costs of their maintenance exceeds their 
earnings or if they are open for research or education, some taxable objects, such as real 
estate, objects of art, art collections, scientific collections, libraries or archives, can be 
exempt from the levying of inheritance taxes in terms of sec. 13 (1) No. 2 of the 
ErbStG.256) 

Furthermore all kinds of donations, bestowals and foundations that were made or created in 
respect of religious, ecclesiastical or charitable pu~~ses [sec. 13 (1) No. 16 of the ErbStG] 
are exempt from the levying of inheritance taxes.2 

7 

In this context sec. 29 (1) No. 4 of the ErbStG grants a refund of inheritance taxes paid 
to those taxpayers who bestowed the property and assets they acquired by the way of suc­
cession or donation to a domestic foundation which reveals a religious, ecclesiastical or 
h . bl h' h . · h bl' · 258) c ar1ta e nature or w IC IS m t e pu IC mterest. 

Furthermore all donations and bestowals that are or were made in respect of an adequate 
maintenance or education in terms of sec. 13 (1) No. 12 of the ErbStG are exempt from 

NachlaB und Erbe im Steuerrecht, para. 4.2, p. 197 seqq. I Hofmann, Erbschaft- und Schen­
kungsteuer, p. 59 seqq. I Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, para 37, 
p. 224/3 seqq. I Diedenhofen I Troll, Erbschaft- und Schenkungsteuer, p. 29 seq. I Meineke, 
ErbStG - commentary, sec. 13 / Kapp, ErbStG - commentary, sec. 13 / Moench, ErbStG - · 
commentary, sec. 13 / Troll, ErbStG - commentary, sec. 13. 

253) See, Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 146 seqq. 
254) See the enumeration in Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer,- p. 146 seqq. 
255) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 177. 
256) Schulze iui- Wiesche, Lehrbuch der Erbschaftsteuer, p. 149 / Kapp I Ebeling I Grune, Hand­

buch der Erbengemeinschaft, para 37, p. 230. 
257) Meineke, ErbStG - commentary, sec. 13, para 49 seqq. I Schulze zur Wiesche, Lehrbuch der 

Erbschaftsteuer, p. 154 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 288 et seqq. I Kapp I 
Ebeling I Grune, Handbuch der Erbengemeinschaft, para. 37, p. 253 seqq. 

258) See, Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 188 / Schulz, Erbschaftsteuer, 
Schenkungsteuer, p. 366 / Meineke, ErbStG - commentary, sec. 29, para. 11 seqq. 
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the levying of inheritance taxes. 

Sec. 13 (1) No. 12 of the Act includes especially all payments that comply with four pre­
conditions: (a) they have to be payable in respect of the maintenance of a certain person, 
(b) they may not be based on a legal obligation to pay them, (c) they have to be paid re­
gularly and (d) the beneficiary has to be dependent upon these payments. The adequacy of 
the payments is estimated and judged on a relative basis259) (sec. 13 (2) of the Act). 
Finally it has to be noted that customary or usual occassional gifts in terms of sec. 13 (1) 

No. 14 of the ErbStG are also exempt from the payment of inheritance and donations 
taxes.

260
) Whether or not an occasi~nal gift can be classified as a customary or usual gift 

is judged on the cicumstances of the occasion. 
All in all it can be stated that the regulation of sec. 13 of tHe ErbStG provides a number 
of important tax-free amounts and on assessing inherited property and assets for a German 
inheritance liability it is alway advisable to refer to this section of the ErbStG. 

IIl.2.4.3. The personal tax exemptions in terms of sec. 16 of the ErbStG 

In contrast to the 'sachlichen Steuerbefreiungen' which are laid down in sec. 13 of the 
ErbStG, sec. 16 to 18 of the ErbStG grant so-called 'personliche Steuerbefreiungen', which 
are also deductible from the value of the enrichment an heir or a donee acquired either by 

. b d . 261) succession or y onatton. 
In terms of the German inheritance tax law terminology 'personliche Steuerbefreiungen' 

can be defined as tax-free amounts which are connected to certain personal features of a 
taxpayer. 
The 'personlichen Steuerbefreiungen' enumerated in terms of sec. 16 of the ErbStG allow 
exemptions from the payment of inheritance and donations taxes and connect these tax­
free amounts to personal features of an heir or a donee. As soon as an heir or a donee 
complies with the personal features required for the allowance of a tax-free amount in 
terms of sec. 16 of the ErbStG (e.g. where the taxpayer is the spouse, the child, the 
grandchild or in some other manner related to the deceased or to the donor), certain 
amounts of the enrichment an heir or a donee acquired either by succession or by donation 
will be exempt. 

In terms of sec. 16 (1) No. 1 of the Act spouses are exempt from the payment of inheri­
tance and donations taxes up to an enrichment of DM 250.000. Children and grandchildren 
are exempt from the payment of inheritance and donations taxes up to a received enrich­
ment of DM 90.000 (sec. 16 (1) No. 2 of the ErbStG). The tax-free amount of benefici­
aries that fall within tax brackets III and IV of the Act varies between DM 3.000 and DM 
50.000 (sec. 16 (1) No. 3 to 5 and sec. 15 of the Act) .

262
) 

259) Cf., Kapp I Ebeling I Gnme, Handbuch der Erbengemeinschaft, para. 37, p. 243 seqq. I Schul­
ze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 152 seq. I Schulz, Erbschaftsteuer, Schen­
kungsteuer, p. 285 et seqq. 

260) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 287 et seq. I Kapp I Ebeling I Grune, Handbuch 
der Erbengemeinschaft, para. 37, p. 251 seq. I Schulze zur 1-Wesche, Lehrbuch der Erbschaft­
steuer, p. 153. 

261) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 311 / A general definition of the term 'sachliche 
Steuerbefreiungen, is given in, Tipke I Lang, Steuerrecht, p. 139. 

262) For an 'in depth' discussion of sec. 16 of the ErbStG see, Kapp I Ebeling I Gnme, Handbuch 
der Erbengemeinschaft, para. 40, p. 268/18b seqq. I Schulz, Erbschaftsteuer, Schenkungsteuer, 
p. 310 et seq. I Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 163 seq. I Hofmann, 
Erbschaft- und Schenkungsteuer, p. 58 seq. I Meineke, ErbStG - commentary, sec. 16, para. 8 
seqq. 
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The personal tax exemptions in terms of sec. 16 can be deducted from the value of the 
enrichment of an heir or donee idependently from and additionally to other tax-free 
amounts that are also included in the ErbStG (e.g. sec. 13 (1) No. la of the ErbStG).

263
) 

The personal tax-free amounts ( 'personliche Steuerbefreiungen ') in terms of sec. 16 of the 
Act apply to all enrichments acquired in terms of sec. 1 of the ErbStG. 
In terms of sec. 16 (2) of the ErbStG a general deduction of DM 2.000 is allowed in those 
cases where an heir or a donee is subjected to a 'limited tax liability' 264) in terms of 
sec. 2 (1) No. 3 of the ErbStG. 

However it is of utmost importance to note that the personal tax exemptions for donations 
and inheritances in terms of sec. 16 of the ErbStG can only be activated or deducted every 
10 years (sec. 14 (1) of the ErbStG). 

111.2.4.4. The tax exemption in terms of sec. 17 of the ErbStG 

Sec. 17 of the ErbStG provides further personal tax-free amounts ('personliche Steuerbe­
freiungen ') which can be deducted from the value of the enrichment of a surviving spouse 
and from the value of the enrichment of the children of a deceased at the time of his de­
ath. The deductible amounts in terms of sec. 17 of the Act are so-called 'Versorgungsfrei­
betrage' ['marital exemptions'] but in contrast to the allowable tax-free amounts in terms 
of sec. 16 of the Act, the tax-free amounts granted under sec. 17 of the ErbStG can only 

265) 
be deducted on the death of a person. 
On the death of a spouse the surviving spouse can claim a special 'marital exemption' 
[ 'Versorgungsfreibetrag'] of DM 250.000 in addition to the tax-free amount in terms of 
sec; 16 (1) No. 1 of the ErbStG [sec. 17 (1) of the Act]. 
In addition to their tax free amount in terms of sec. 16 (1) No. 2 of the Act the children 
of the deceased are entitled to a 'Versorgungsfreibetrag' which depend~ on their age at 

266) 
the date of the death of the deceased [see, sec. 17 (2) of the ErbStG]. 

1. Age of the child: up to 5 years of age: DM 50.000 
2. Age of the child: older than 5 years of age up to 10 years of age: DM 40.000 
3. Age of the child: older than 10 years of age up to 15 years of age: DM 30.000 
4. Age of the child: older than 15 years of age up to 20 years of age: DM 20.000 
5. Age of the child: older than 20 years of age up to 27 years of age: DM 10.000 

Since the tax-free amounts in terms of sec. 17 of the ErbStG are largely self-explanatory 
they will not be discussed further. 

26 7
) 

III.2.4.S. The tax exemption in terms of sec. 18 of the ErbStG 

The last regulation dealing with personal tax-free amounts in terms of the ErbStG is sec. 
18 of the Act. According to sec. 18 of the ErbStG the payment of membership fees ('Mit-

263) See, Meineke, ErbStG - commentary, sec. 16, para 1 seqq. 
264) Vide supra, part C. 111.1.2.6., p. 154 of this work. 
265) Meineke, ErbStG - commentary, sec. 16, para 4 seqq~ 10 seqq. I Kapp I Ebeling I Grune, 

Handbuch der Erbengemeinschaft, para. 40, p. 268/22 seqq. I Schulz, Erbschaftsteuer, Schen­
kungsteuer, p. 312 et seqq. I Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 164 seqq. 
I Hofmann, Erbschaft- und Schenkungsteuer, p. 58 seq. 

266) Meineke, ErbStG - commentary, sec. 16, para 10 seqq. 
267) See for further information, Schulze zur ~esche, Lehrbuch der Erbschaftsteuer, p. 164 seqq. 
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gliederbeitrage ') to associations which do not only provide for a support and furtherance of 
their members are tax-free if they do not exceed the amount of DM 500 per annum.268) 

III.2.5. The levying of taxes on the net value of the enrichment of an heir or donee 

It has been mentioned that only the net value of the property and assets acquired by an 
heir, legatee or donee is taxable in terms of sec. 10 (1) sentence 1 of the German Inheri­
tance and Donations Tax Act. The net value of the enrichment of an heir, legatee or do- , 
nee is the basis of the assessment for the individual inheritance and donations tax liability 
on which the suitable tax bracket and the progressive graduated inheritance tax rate are 
applied. 

III.2.5.1. The consideration of earlier enrichments by the same person 
in terms of sec. 14 of the ErbStG 

In terms of sec. 14 of the ErbStG all property and assets an heir, a legatee or a donee ac­
quires from the same person during a ten year period prior to his death or during a ten 
year period prior to his present donation have to be aggregated for inheritance and donati­
ons tax purposes.

269
) The amount of inheritance and donations taxes which is normally le­

vied on this total sum of enrichment will then b~ reduced by the sum of taxes associated 
with the earlier enrichment of the beneficiary.

270 

This means, for example, that if a father donates DM 100.000 to his son in the year 01 
and donates further DM 90.000 to his son in the year 03, the assessment of the donations 
tax liability of the son in the year 03 will be as follows: 
Enrichment of the son in the year 03 plus the enrichment of the son in the year 01, OM 
90.000 + DM 100.000 = OM 190.000. 
The tax liability of the son will be DM 4000 (DM 190.000 less the tax free amount of OM 
90.000 in terms of sec. 15 (1) [tax bracket I] and 16 (1) No. 2 of the Act = OM 100.000; 
the applicable rate of taxation in terms of sec. 19 of the ErbStG is 4%). 
The 'normally' payable amount of taxes for the whole enrichment will then be reduced by 

the sum of taxes associated with the earlier enrichment of the beneficiary (Tax liability of 
the son in the year 01 = OM 300 [DM 100.000 less the tax free amount of DM 90.000 in 
terms of sec. 15 (1) [tax bracket I] and 16 (1) No. 2 of the Act = DM 10.000; the applica­
ble rate of taxation in terms of sec. 19 of the ErbStG is 3%]). 
In terms of sec. 14 of the ErbStG the tax liability of the son in the year 03 will therefore 
be DM 4000 less DM 300 = DM 3700.

27
1) 

However, the apparently simple assessment of inheritance and donations taxes in accordan­
ce with sec. 14 of the ErbStG can in some cases become so complicated, that a solution is 

268) For additional information refer to, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 317 / Kapp / 
Ebeling / Grune, Handbuch der Erbengemeinschaft, para 40, p. 268/28 seq. I Meineke, ErbStG 
- commentary, sec. 18. 

269) For details, Kapp /Ebeling/ Grune, Handbuch der Erbengemeinschaft, para. 38, p. 264 seqq. I 
Schulz, Erbschaftsteuer, Schenkungsteuer, p. 291 et seqq. I Schulze zur Wiesche, Lehrbuch der 
Erbschaftsteuer, p. 158 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 66 seq. 

270) See, Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 158 seqq. I Hofmann, Erbschaft­
und Schenkungsteuer, p. 66 seq. 

271) This example is given in Schulz, Erbschaftsteuer, Schenkungsteuer, p. 291. 
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almost impossible,
272

) but a detailed discussion of all the problfjms connected with the ap­
plication of sec. 14 ErbStG is beyon9 the scope of this work.273 

III.2.5.2. Rebate on successive deaths 

Like the South-African Estate Duty Act, the German ErbStG also provides for a rebate on 
successive deaths, that is to say the German ErbStG provides for a rebate on the succes-
sive transfer of the same property and assets by inheritance.274) · · 

The special rebate mentioned above is granted in terms of sec. 27 of the ErbStG for cases 
in which property and assets, acquired mortis causa by heirs who can be allocated within 
the scope of tax bracket I or II of the ErbStG, were already acquired mortis causa less 
than ten years earlier by persons who also fell within tax bracket I or II of the Act [sec. 
15 of the ErbStG]. 

In these cases sec. 27 of the ErbStG provides for a _graduated rebate on the taxable 
1 . d h d . . 27 ':>J amount evte on t e property an assets - m question. 

A rebate of 50% of the payable amount of inheritance taxes will be allowed where the pri­
or acquisition mortis causa took place less than one year before the present levying of in­
heritance taxes. Then the rebate gradually decreases and the last category of rebates in 
terms of sec. 27 of the Act applies to inheritances where the prior acquisition mortis causa 
took place more than eight but less than ten years before the present levying of inheritan­
ce taxes, and allows a rebate of 10% of the amount of inheritance taxes. 

Once again it can be stated that the tax-free amounts in terms of sec. 27 of the ErbStG 
are self-explanatory and need not be discussed further. 

III.2.5.3. The applicable tax bracket and the applicable rate of taxation 

As soon as· the net value of the enrichment of an heir or donee has been established, the 
individually payable amount of inheritance or donations tax can be assessed in accordance 
with sec. 15 and sec. 19 of the ErbStG. The assessment of the applicable amount of taxes 
payable by an heir or donee takes place in two steps. 

The first step of the assessment process is the allocation of an heir or donee into the 
applicable tax bracket in terms of sec. 15 of the ErbStG. 
In terms of sec. 15 of the Act, the German ErbStG distinguishes between four main tax 
brackets (Steuerklassen I bis IV) and the allocation of an heir or donee into the appropria­
te tax bracket depends mainly on the family relationship between the deceased and the 

272) See, for example, BFH BStBL II 1978, p. 220. 
273) See, especially Kapp / Ebeling / Gnme, Handbuch der Erbengemeinschaft, para 38, p. 264 

seqq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 291 et seqq. I Schulze zur Wiesche, 
Lehrbuch der Erbschaftsteuer, p. 158 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 66 
seq. 

274) Compare the First Schedule of the South-African Estate Duty Act and sec. 27 of the German 
ErbStG. 

275) For detailed information concerning sec. 27 of the ErbStG, see Schulz, Erbschaftsteuer, 
Schenkungsteuer, p. 355 et seqq. I Pohlmann, Erbschaftsteuer, p. 68 seq. I Hofmann, Erb­
schaft- und Schenkungsteuer, p. 68 seq. I Meinclce, ErbStG - commentary, sec. 27 / Kapp, 
ErbStG - commentary, sec. 27 I Moench, ErbStG - commentary, sec. 27 / Troll, ErbStG -
commentary, sec. 27. 
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. 276) · 
hetr or between the donor and the donee. The degree of ascendance, descendance or 
generally the family relationship between the heir and the deceased on the one hand, or 

. the donee and the donor on the other hand, has to be ascertained in accordance with the 
rules of the German 8GB. 

The second step in assessing the inheritance or donations tax liability of an heir or a do­
nee is the establishment of the applicable rate of taxation that has to be applied to the 
net value of the enrichment of the heir or donee. 
In terms of sec. 19 of the ErbStG the German rates of inheritance taxes are levied on a 
progressive basis, that is to say, the levied amount of inheritance and donations taxes in­
creases in accordance with the value of the respective inheritance or donation. 
Consequently it can be stated that the applicable rate of taxation depends (a) on the value 
of the inheritance (donation) in terms of sec. 19 of the ErbStG and (b) on the above men-
tioned tax brackets in terms of sec. 15 of the Act.

277
) ' 

The German ErbStG distinguishes between the following four tax brackets: 
Tax bracket or tax class I (Steuerklasse I) comprises the deceased' s spouse, children, 
step-children, and children of pre-deceased children or step-children.

278
) The rate of taxa­

tion varies from 3% (up to DM 50.000) to 35% (over DM 100 million).
279

) 

Under tax bracket II (Steuerklasse II) the descendants of children listed under Steuerklasse 
I (other than children of pre-deceased children or step-children) and parents, grandparents 

d . h . . . . d280) an more remote ancestors wit respect to acqms1t10ns mort1s causa are taxe at ra-
tes that vary from 6% (up to DM 50.000) to 50% (more than DM 100 million).

281
) 

Tax class III (Steuerklasse III) taxes parents, grandparents and more remote ancestors 
with respect to acquisitions by donation, brothers and sisters and their direct descendants, 
step-parents, sons-in-law, daughters-in-law, parents-in-law and the divorced spouse

282
) at 

rates between 11% (up to DM 50.000) and 65% (over DM 100 million).
283

) 
In the last tax bracket - Steuerklasse IV - the German ErbStG taxes all other benefici­
aries of aquisitions ~ reason of death or donation and the receivers of 'earmarked gifts' 
(Zweckzuwendungen) 34) )t variable rates from 20% (up to DM 50.000) up to 70% (more 
than DM 100 million).

285 

In recent years the question arose wheth~r partners who live in a so-called extra-marital 
cohabitation ('nichteheliche Lebensgemeinschaft'), should be treated like husband and wife 
living in a lawful marriage and therefore fall within the scope of tax bracket I of the 

ErbStG. 

276) In detail, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 303 et seqq. I Pohlmann, Erbschaftsteu­
er, p. 30 seqq. I Schulze zur "'1esche, Lehrbuch der Erbschaftsteuer, p. 161 seqq. I Troll, 
NachlaB und Erbe im Steuerrecht, para 7, p. 245 seqq. I Hofmann, Erbschaft- und Schen­
kungsteuer, p. 54 seqq. I Kapp/ Ebeling/ Grune, Handbuch der Erbengemeinschaft, para 39, 
p. 268/9 seqq. I Diedenhofen / Troll, Erbschaft- und Schenkungsteuer, p. 57 / Meineke, 
ErbStG - commentary, sec. 15 / Kapp, ErbStG - commentary, sec. 15 / Moench, ErbStG -
commentary, sec. 15 / Troll, ErbStG - commentary, sec. 15. 

277) See, Schulze zur "'1esche, Lehrbuch der Erbschaftsteuer, p. 167. 
278) See, sec. ~5. (1) tax bracket I. 
279) Sec. 19 (1) the applicable rate of truces for tax bracket I. 
280) Compare, sec. 15 (1) tax bracket II. 
281) Wde, sec. 19 (1) the applicable rate of taxes for true bracket II. 
282) Sec. 15 (1) tax bracket III. 
283) Cf, sec. 19 (1) the applicable rate of taxes for tax bracket III. 
284) Sec. 15 (1) tax bracket IV. 
285) Sec. 19 (1) the applicable rate of truces for tax bracket IV. 
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This matter was first brought before the Bundesfinanzhof and subsequently before the Bun­
desverfassungsgericht ( German Constituti0nal Court). 
However, it was held by both courts

286 
that the general notion of the ErbStG to treat 

partners of an extra-marital cohabitation ( 'nichteheliche Lebensgemeinschaft,) as not 
being comparable or equal to a lawful married couple neither conflicts with the German 
Civil Law nor with the German Constitution. Consequently partners living in an extra-ma­
rital cohabitation ( 'nichteheliche Lebensgemeinschaft') cannot benefit from being put into 
tax bracket I of the ErbStG. They will therefore 'normally' fall within tax bracket IV of 
the ErbStG.287) 

If partners who are living in an extra-marital cohabitation ( 'nichteheliche Lebensgemein­

schaft') want to benefit from being allocated to tax bracket I of the ErbStG they will ei­
ther have to marry or one of the partners will have to adopt the other ~artner in order to 
establish a family relationship that falls within tax bracket I of the Act. 

88
) 

In relation to their father, illigitemate children are children in terms of tax bracket I of 
the ErbStG. Nevertheless, in order to be assessed for inheritance taxes in accordance with 
tax bracket I of the ErbStG, the paternity of the deceased in relation to the illigitemate 

child must have been positively determined. 
Because the claim of an illigitemate child to receive the equivalent of of his statutory 
share in the deceased' s estate [ 'Erbersatzanspruch' in terms of sec. 1934a seqq. of the 
BGB

289
)] can only be claimed if the paternity of the deceased was positively determined 

beforehand, the 'Erbersatzanspruch' of an illigitemate child will always fall within tax 

bracket I of the ErbStG. 

286) See, BVerlU BStBl. II 1984, p. 172 / BVerlU NJW 1990, p. 1593 I BVerlU NJW 1990, p. 760 I 
BFH BStBl. 11 1983, p. 114 I BFH BStBl. II 1988, p. 1006 

287) Cf., Schulz, Erbschaftsteuer, Schenkungsteuer, p. 303 / Schulze zur Wiesche, Lehrbuch der 
Erbschaftsteuer, p. 161 / BVerlU BStBl. II 1984, p. 172 / BVerlU NJW 1990, p. 1593 / BVerlU 
NJW 1990, p. 760 / BFH BStBl. II 1983, p. 114 I BFH BStBl. II 1988, p. 1006. 

288) See, Ebenroth, Erbrecht, p. 976. 
289) Vide supra, part C. 111.1.1.2.a, p. 137 and footnote 57 ad hlmc locum. 
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IV The German International Inheritance Tax Law 

Having dealt with a basic introduction to the German ErbStG and having briefly highligh­
ted the assessment of an inheritance tax liability in accordance with the regulations of the 
Act, the following provides for a further analysis of the aspects that can be connected to 
the German International Inheritance Tax Law.290) 

Although it is intended to cover all the problems and aspects raised by an analysis of Ger­
man International Inheritance Tax Law as concisely as possible, it would be beyond the 
scope of this work to deal with all the associated problems in detail. 

IV.1. General 

In order to be taxable in accordance with the rules of the German ErbStG, a taxable event 
has to fall within the scope and the ambit of the Act, and the liability of an heir to pay 
German inheritance taxes can and will occur only where his personal liability ( 'personliche 
Steuerpflicht') for the payment of German inheritance taxes can positively be established 
in accordance with the inheritance tax rules embodied in sec. 2 of the ErbStG. 

In accordance with sec. 2 of the ErbStG it can be stated that scope of the liability of a 
taxpayer for the payment of German inheritance or donations taxes depends mainly on the 
personal features of the deceased and the heir on the one hand and of the donor and the 
donee on the other hand. 
If a deceased or an heir on the one hand or a donor or a donee on the other hand can be 
regarded as a 'resident' ('Inlander') of the Federal Republic of Germany, the enrichment 
by property and assets transferred and acquired either by succession or by donationclearly 
falls within the scope of the so-called 'unlimited tax liability' ( 'unbesyhrankte Erbschaft­
steuerpflicht') in terms of sec. 2 (1) No. 1 sentence 1 of the ErbStG.

291 

In contrast to the 'unlimited tax liability', a 'limited tax liability' ('beschrankte Steuer­
pflicht ') can only be assumed in those cases where neither the deceased and the heir on 
the one hand, nor the donor and the donee on the other hand, were 'residents' of the Fe­
deral Republic [see, sec. 2 (1) No. 3 of the ErbStG].

292
) 

Whereas other German tax law codification/93) refer expressly to 'unlimited tax liabili-

290) For an introduction to the term 'International Tax Law' see, part A. 11.1. and part A. 11.1.2., 
p. 5 seq. of this work. 

291) See, Scbu1z, Erbschaftsteuer, Schenk:ungsteuer, p. 100 et seqq. I Pohlmann, Erbschaftsteuer, p. 
21 seq. I Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 25 seq. I Troll, NachlaB und 
Erbe im Steuerrecht, para. 1.2, p. 178 seq. I Hofmann, Erbschaft- und Schenk:ungsteuer, p. 36 
seq. I Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, para 6, p. 37 seqq. I Die­
denhofen / Troll, Erbschaft- und Schenk:ungsteuer, p. 57 seq. I Meineke, ErbStG - commenta­
ry, sec. 2, para 3 seqq. I Moench, ErbStG - commentary, sec. 2, para. 13 / Troll, ErbStG -
commentary, sec. 2, para 2. 

292) Compare, Ebenroth, Erbrecht, p. 999 / Rose, Substanzsteuem, p. 164 / Schulz, Erbschaftsteuer, 
Schenk:ungsteuer, p. 104 seq. I Pohlmann, Erbschaftsteuer, p. 21 seq. I Schulze zur Wiesche, 
Lehrbuch der Erbschaftsteuer, p. 29 / Troll, NachlaB und Erbe im Steuerrecht, para 9, p. 260 
seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 37 seq. I Kapp I Ebeling I Grune, 
Handbuch der Erbengemeinschaft, para 6, p. 42 seqq. I Diedenhofen I Troll, Erbschaft- und 
Schenk:ungsteuer, p. 57 seq. I Meineke, ErbStG - commentary, sec. 2, para 10 seqq. 

293) See, for example, sec. 1 and sec. 2 of the German Vermogensteuergesetz (VStG - Wealth Tax 
Act) 
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ty' and 'limited tax liability', sec. 2 of the ErbStG uses neither of these terms expressis 

verbis, but it has to be stated that German tax law terminology customarily also utilizes 
these terms in the context of the German ErbStG.294) 

In accordance with sec. 2 (1) No. 1 sentence 1 of the ErbStG the scope of the 'unlimited 
tax liability' of a taxpayer includes the levying of German inheritance or donations taxes 
on the enrichment received from world wide [or international] acquisitions of property and 
assets either by succession or donation. 

The German tax law terminology therefore characterizes sec. 2 (1) No 1 sentence 1 of the 
ErbStG as being governed by the so-called 'Universalitatsprinzip' 295) ('principle of uni­
versality', i.e. the levying of taxes on domestic and international enrichment by succession 
or donation). 

The 'limited inheritance and donation~ tax liability' on the other hand is said to be gover­
ned by the 'Territorialitatsprinzip '

296 
(' principle of territoriality') and taxes only the en­

richment acquired either by succession or donation in which none of the taxpayers involved 
was a 'resident' of the Federal Republic and only where the acquired property and assets 
can be regarded as being domestic property and assets in terms of sec. 2 (1) No. 3 of the 
ErbStG read together with sec. 121 (2) of the BewG.297) 

In addition to 'unlimited' and 'limited inheritance tax liability' which occurs and is levied 
in terms of sec. 2 of the ErbStG, sec. 4 of the AuBensteuergesetz (AStG - 'Law to Pre­
vent International Fiscal Evasion) introduces a further category of inheritance tax liability. 
Sec. 4 of the AStG introduces the so-called 'erweiterte beschrankte Steuerpflicht' (' ex­
tended limited inheritance tax liability') for cases where a deceased or a donor emigrated 
less than ten years prior to his death or prior to a donation to a tax haven. 
If the inheritance or donations taxes levied according to the taxation rules of the tax ha­
ven amount to less than 30% of the sum of the inheritance or donations taxes which would 
have been payable according to rules of the German ErbStG [sec. 4 (2) AStG], th~ taxpay­
er will also be liable fo~ a partial payment of German inheritance or donations taxes [sec. 
4 (1) of the ErbStGJ.

298 

However, it must be noted that the scope of the 'unlimited tax liability' of a taxpayer 
[sec. 2 (1) No. 1 sentence 1 of the ErbStG] can be curtailed in terms of an international 
double death taxation agreement.299) 

For those cases in which the Federal Republic of Germany has not entered into a double 
death duty agreement with a foreign country [e.g. the Republic of South-Africa], sec. 21 of 
the ErbStG provides partial unilateral relief by allowing the deduction of foreign inheritan-

294) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 100 I Meineke, ErbStG - commentary, sec. 2, pa-
ra. 3 and para 10. 

295) See, Ebenroth, Erbrecht, p. 999. 
296) For further information, Ebenroth, Erbrecht, p. 1000. 
297) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 104 seq. I Schulze zur Mesche, Lehrbuch der 

Erbschaftsteuer, p. 29 I Hofmann, Erbschaft- und Schenkungsteuer, p. 37 seq. 
298) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 105 seqq. I Pohlmann, Erbschaftsteuer, p. 21 

seq. I Schulze zur Mesche, Lehrbuch der Erbschaftsteuer, p. 29 et seq. I Hofmann, Erb­
schaft- und Schenkungsteuer, p. 37 seq. I Meineke, ErbStG - commentary, sec. 2, para 13. 

299) Schulze zur Mesche, Lehrhuch der Erbschaftsteuer, p. 27 seq. I Ebenroth, Erbrecht, p. 1000 I 
Schulz, Erbschaftsteuer, Schenkungsteuer, p. 100. 
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ce taxes paid from the amount of German inheritance taxes. 3oo) 

IV.2. The 'unlimited tax liability' in terms of sec. 2 (1) No. 1 sentence 1 of the ErbStG 

As already indicated above, the 'unlimited tax liability' (' unbeschrankte Steuerpflicht') for 
the payment of German inheritance taxes, in terms of sec. 2 (1) No. 1 sentence 1 of the 
ErbStG occurs as soon as a deceased or an heir can be regarded as a 'resident' ('Inlan­
der') of the Federal Republic of Germany. An 'unlimited inheritance tax liability' will only 
be excluded in those cases where the persons concerned are not 'residents' of the Federal 
. . 301) 
Republic. 

An enrichment by an acquisition of property and assets by succession is included in the 
scope of the 'unlimited tax liability' for the payment of German inheritance taxes if the 

relevant acquisition reveals no relation to a foreign country whatsoever, or where the in­
volvement of a 'foreign element' included in the enrichment by an acquisition of [foreign] 

property and [foreign] assets is deemed to be of no importance because the deceased or 
the heir falls within one of the 'unlimited liability categories' or 'connecting factors' 
('Ankni.ipfungspunkte ') laid down in sec. 2 (1) No. 1 lit. a. to d. or sec. 2 (1) No. 2 of the 
ErbStG.302) . 

IV.2.1. Acquisitions of property and assets which reveal no foreign element 

Enrichments resulting from acquisitions mortis causa by which the property and assets of a 
deceased citizen of the Federal Republic are transferred to an heir who is also a citizen of 
the Federal Republic clearly fall within the scope of the 'unlimited tax liability' for Ger­
man inheritance tax purposes, as long as both of them reside in Germany at the time of 
the transfer. 
The introduction of a foreign element to the levying of German inheritance taxes is also ex­
cluded in those cases, where, for example, foreign securities or deposits of foreign securi­
ties (' auslandische Wertpapiere ') which are stored in the vaults of a German bank or in 

the vaults of a foreign bank on German territory were acquired by a succes~ion in which 
only German citizens who are living in the Federal Republic were involved.

303 

IV.2.2. Acquisitions of property and assets which reveal a foreign element 

An 'unlimited inheritance tax liability' will also occur in cases where the involvement of a 
'foreign element' which is included in the acquisition of [foreign] property and [foreign] 
assets is deemed to be of no importance because the deceased or the heir falls within one 
of the 'unlimited liability categories' or 'connecting factors' (' Ankni.ipfungspunkte ') which 

are laid down in sec. 2 (1) No. 1 of the ErbStG. 

An 'unlimited inheritance tax liability' can always be assumed in those cases where either 

300) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 100 / Ebenroth, Erbrecht, p. 1000. 
301) For details, Meineke, ErbStG - commentary, sec. 2, para. 6 I Schulze zur \Wesche, Lehrbuch 

der Erbschaftsteuer, p. 25 seq. I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 101. 
302) See, Ebenroth, Erbrecht, p. 1000. 
303) With this example, Ebenroth, Erbrecht, p. 1000 / See furthermore, Kapp I Ebeling I Grune, 

Handbuch der Erbengemeinschaft, para. 6, p. 37 seqq. I Hofmann, Erbschaft- und Schenkungs­
teuer, p. 36 seq. I Moench, ErbStG - commentary, sec. 2, para 13 seqq. I Schulz, Erbschaft­
steuer, Schenkungsteuer, p. 100 seqq. I Pohlmann, Erbschaftsteuer, p. 21 seq. I Schulze zur 
\Wesche, Lehrbuch der Erbschaftsteuer, p. 25 seq. 
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the deceased or his heir is a 'resident' ('Inlander') of the Federal Republic of Germany. 
The preconditions for the definition of the term 'resident' of the Federal Republic of Ger­
many for inheritance tax purposes are laid down in sec. 2 (1) Nr. 1 lit. a. to d. and sec. 2 
(2) of the ErbStG: 

IV.2.2.1. The regulation of sec. 2 (1) No. 1 lit. a. of the ErbStG 

First of all, all natural persons, irrespectively of their original citizenship,304) who have 
established their residence (' Wohnsitz ') or thejr customary place of abode (' gewohnlicher 
Aufenthalt ') within the territory of the Federal Republic of Germany are residents for in­
heritance tax purposes [in terms of sec. 2 (1) No. 1 lit. a. of the Act]. 3o5) 

Territory in terms of sec. 2 (1) No. 1 lit. a. of the ErbStG is not only the territory of the 
Federal Republic in its literal sense, but also the part of the continental shelf owned by 
Germany under the North Sea [sec. 2 (2) of the Act]. 

The definition of the legal terms 'residence' ('Wohnsitz ') and 'customary place of abode' 
(' gewohnlicher Aufenthalt '), embodied in sec. 2 (1) No. 1 lit. a. of the ErbStG, can be 
found in sec. 8 respectively sec. 9 of the Abgabenordnung (AO - Fiscal Law Code). 

IV.2.2.1.a. The residence ('Wohnsitz') of a taxpayer in terms of sec. 8 AO 

In terms of sec. 8 AO residence is established where a person owns a home and the cir­
cumstances under which the home is owned lead to the conclusion that he will maintain 
and use this home. 
The tax law definition of the term 'residence' is based on factual circumstances and re­
fers only to external features or characteristics. As soon as someone owns a home and the 
circumstances under which the home is owned lead to the conclusion that the person will 

maintain and use this home, residence in terms of sec. 8 AO is established; a contr~ ~n­
tention or opinion of the concerned person is irrelevant for [inheritance] tax purposes. 

6 

For [inheritance] tax purposes and in terms of sec. 8 AO it is therefore possible that a 
person has more than one place of residence at the same time.

307
) 

For example, if a foreigner owns part of a semi-detached house in Germany and uses this 
house twice a year for a long period, he establishes his [inheritance tax] residence at this 
house and has to be regarded as a 'resident' of the Federal Republi~ in terms of sec. 2 
(1) No. 1 lit. a of the ErbStG and sec. 8 AO. His heirs are therefore subjected to an 'unli­
mited tax liability' in terms of sec. 2 (1) No. 1 sentence 1 of the ErbStG.30S) 

304) BFH BStBI. Ill 1962, p. 276 / Meineke, ErbStG - commentary, sec. 2, para 6. 
305) See, Schulze zur ll'.iesche, Lehrbuch der Erbschaftsteuer, p. 25 seqq. I Schulz, Erbschaftsteuer, 

Schenkungsteuer, p. 101 / Pohlmann, Erbschaftsteuer, p. 21 / Troll, NachlaB und Erbe im 
Steuerrecht, para 1.2., p. 178 / Hofmann, Erbschaft- und Schenkungsteuer, p. 36 et seq. I 
Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, para 6, p. 37 seqq. I Diedenhofen 
I Troll, Erbschaft- und Schenkungsteuer, p. 57 seq. I Meineke, ErbStG - commentary, sec. 2, 
para. 6 / Moench, ErbStG - commentary, sec. 2, para 13 seqq. 

306) BFH BStBl. II 1970, p. 153 / BFH BStBl. II 1989, p. 182 / Lammerding I Sudau I Braue], Ab­
gabenordnung und Finanzgerichtsordnung, p. 60 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
101 I Meineke, ErbStG - commentary, sec. 2, para. 6. 

307) BFH BStBl. II 1984, p. 11 / Lammerding I Sudau I Brauel, Abgabenordnung und Finanzge­
richtsordnung, p. 60. 

308) BFH BStBl. II 1989. p. 182 / FG Hamburg RIW 1988, p. 753. The last mentioned decision in­
volved a South-African citizen who died while she was on a trip to Germany. Because the 
woman concerned owned a flat in Stuttgart and had rented a flat in Munich, it was held 
that her heirs were liable for the payment of German inheritance taxes, because she esta-
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In terms of sec. 8 AO a 'residence' for [inheritance] tax reasons can also be assumed 
where a foreigner rents a flat which is furnished with another's persons furniture but visits 
this flat regularly. 3o9) 

IV.2.2.1.b. The customary place of abode ('gewohnlicher Aufenthalt') 
of a taxpayer in terms of sec. 9 AO 

Sec. 9 sentence 1 of the AO provides for the legal fiction, that someone establishes his 
'customary place of abode' in the Federal Republic of Germany, as soon as he enters 
Germany and the circumstancns indicate that he does not only want to stay temporarily 
within the Federal Republic. 

310 

In addition to this basic definition of the term 'customary place of abode', sec. 9 sentence 
No. 2 of the AO provides furthermore that a person has his 'customary place of abode' or 
is 'ordinarily resident' (for tax purposes) in Germany as soon as he stays in the Federal 

Republic for a coherent period of more than six months from the first day of arrival in 
Germany. Short inteIT4Ptions or breaks to leave the country do not interfere with the cohe-

f h. "od 311) · rence o t 1s pen . 

However, this fiction comes not into force if a person enters the Federal Republic to visit 
the country, to recreate, to undergo medical treatment, for a course of baths or similar 

private purposes, as long ~s
12

ye does not stay in Germany for more than a year (sec. 9 
sentence No. 3 of the AO). . 

IV.2.2.2. The regulation of sec. 2 (1) No. 1 lit. b. of the ErbStG 

A further category of persons who have to be regarded as 'residents ' ('Inlander') for the 
purposes of German inheritance taxation is laid down in sec. 2 (1) No. 1 lit. b. of the 
ErbStG.313) 

In terms of sec. 2 (1) No. 1 lit. b. of the Act all German citizens who have not had their 
'ordinary residence' or their 'customary place of abode' in a foreign country for a period 
exceeding five years and who have not maintained residence in Germany during this period 
of time, are considered to be 'residents' for German inheritance tax purposes. 
Consequently all German citizens who gave up their residence in Germany and moved or 
emigrated to a foreign country will still fall within the scope of the 'unlimited inheritance 
tax liability' of the German ErbStG for five years after they moved abroad. 
German tax law terminology terms this circumstance as the so-called 'extended unlimited 

blished a residence in terms of sec. 8 of the AO within the Federal Republic. The question 
whether her 'real home' where she spent most of her time was in South-Africa was regar­
ded as irrelevant for the answer to the question, whether or not she established a 'residen­
ce' in terms of sec. 8 of the AO within the Federal Republic. It was regarded as decisive, 
however, that the deceased owned a flat in Germany which she maintained and used fre­
quently. See also, BFH NV 1987, p. 301 / Scbulz, Erbschaftsteuer, Schenkungsteuer, p. 101 / 
Meineke, ErbStG - commentary, sec. 2, para 6. 

309) BFH BStBl. II 1970, p. 153 / FG Hamburg EFG 1988, p. 424 I Lammerding / Sudau / Braue}, 
, Abgabenordnung und Finanzgerichtsordnung, p. 60 / Schulz, Erbschaftsteuer, Schenkungsteuer, 

p. 101. ---· 

310) Lammerding / Sudau / Braue], Abgabenordnung und Finanzgerichtsordnung, p. 61 seq. 
311) See, Lammerding / Sudau / Braud, Abgabenordnung und Finanzgerichtsordnung, p. 61, 62. 
312) Compare especially, Lammerding / Sudau / Braue], Abgabenordnung und Finanzgerichtsordnung, 

p. 62. 
313) For further details see, Troll, ErbStG - commentary, sec. 2, para 5 I Meineke, ErbStG - com­

mentary, sec. 2, para 6 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 101. 
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inheritance tax liability' (' erweiterte unbeschrankte Steuerpflicht'). 314) 

The purpose of the regulation embodied in sec. 2 (1) No. 1 lit. b. of the Act is to prevent 
the avoidance of German inheritance taxes by temporarily establishing an 'ordinary resi­
dence' or a 'customary place of abode' in another country.315) 

Sec. 2 (1) No. 1 lit. b. of the ErbStG applies only to cases in which the deceased as well 
as the heir are situated in a foreign country, for otherwise sec. 2 (1) No. 1 lit. a) of the 
Act would already provide for the 'unlimited tax liability' of the heir concerned.316 

In the cases of sec. 2 (1) No. 1 lit. b. of the ErbStG the German Financial Administration 
will often be faced with the factual problem of. knowing that a transfer of property and as­
sets between a dececeased and an heir took place in a foreign country. 
The interference of sec. 2 (1) No. 1 lit. b. of the German ErbStG with the sovereign tax 
legislation, or rather the parallel levying of inheritance taxes by a foreign country, does 
not detract from the lawfulness of this regulation. 

317
) 

However, if a German citizen, prior to his emigration to a foreign country, did not main­
tain a 'residence' within the Federal Republic but had only his 'customary place of ab­
ode' there, the fact of German citizenship will not lead to an 'unlimited inheritance tax 
liability' in terms of sec. 2 (1) No. 1 lit. b. of the Act.318) 

On the other hand German citizenship will lead to an 'unlimited inheritance tax liability' 

in those cases where a person maintaines a residence in Germany and later on emigrates 
[ or returns] to another country even if his 'real home' was never in Germany. 

Let us take the case of a student who holds Canadian and German citizenship, has his 

'real home' in Canada, and moves to Germany to do post-graduate studies at a German 
university [he establishes residence in terms of sec. 8 AO in the German university town]. 
After one year of study he returns to Canada. Before the period of five years in terms of 
sec. 2 (1) No. 1 lit. b. of the ErbStG expires, his Canadian father dies and leaves him a 
'fortune'. 

Although the student has his 'real home' in Canada and, apart from the fact that he holds 
a German passport and has studied for one year at a German university, has no personal or 
financial interest in the Federal Republic, he nevertheless falls within the scope of the 
'unlimited inheritance tax liability' in terms of sec. 2 (1) No. 1 lit. b. of the Act,

319
) be­

cause he holds the German citizenship and the capital gains tax levied in Canada is not 
comparable to the German inheritance tax.

320
) 

For this reason the regulation of sec. 2 (1) No. 1 lit. b. of the ErbStG is a subject of much 

controversy in German tax law. 
The construction of an 'extended unlimited inheritance taxation' in terms of sec. 2 (1) No. 
1 lit. b. of the Act is regarded mainly as 'overdimensioned' because it potentially taxes 

314) Troll, ErbStG - commentary, sec. 2, para. 5 I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 101 
I Lethaus, IWB Fach 3, Gruppe 9, (1985), p. 68. 

315) With this conclusion, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 101 / Ebenroth, Erbrecht, p. 
1002. 

316) See, Meineke, ErbStG - commentary, sec. 2, para. 6 / Schulz, Erbschaftsteuer, Schenkungsteu-
er, p. 101 / Ebenroth, Erbrecht, p. 1002. 

317) BFH BStBl. II 1977, p. 574. 
318) See especially, Troll, ErbStG - commentary, sec. 2, para. Sb. 
319) This example can be found in, Lethaus, IWB Fach 3, Gruppe 9, (1985), p. 76 / Ebenroth, Erb­

recht, p. 1003. 
320) See, Helmer, DStR 1989, p. 488 (at p. 488, 489). 
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persons who only hold Herman citizenship,· but have no 'real interest' in or business with 

the Federal Republic. 
321 

Especially if one considers the uncurtailed freedom of movement 

within the limits of the European Community and those cases, where a person is the holder 

of dual nationality, one can see that the regulation of sec. 2 (1) No. 1 lit. b. of the .ErbStG 

is excessively onerus and for this reason German tax specialists recommend, that sec. 2 
(1) No. 1 lit. b. of the Act should be redrafted. 

322
) 

IV.2.2.3. The regulation of sec. 2 (1) No. l lit. c. of the ErbStG 

'Inlander' ('residents') for German inheritance tax purposes are furthermore those taxpay­

ers who fall within the scope of sec. 2 (1) No. 1 lit. c. of the ErbStG. 

According to sec. 2 (1) No. 1 lit. c. of the Act German citizens who (a) established their 

'residence' or their 'customary place of abode' in a foreign country but (b) are employed 

by a German 'corporation under public law' ('Korperschaft des offentlichen Rechts', e.g. 

employees of a German embassy or consulate), and (c) receive their earnings from the Fe­

deral Republic of Germany, fall within the scope of the 'unlimited tax liability' for Ger­

man inheritance tax purposes if they would (d) otherwise only fall within the scope of a 

'limited death tax liability' levied by the foreign country in which they live.
323

) 

The same applies to their relative?. or next of kin who share their foreign residence and 

1 G . . h. 324J a so possess erman c1t1zens tp. 

However, sec. 2 (1) No. 1 lit. c. of the ErbStG will only apply in those cases where the 

persons concerned do not already fall within the 'extended unlimited tax liability' in terms 

of sec. 2 (1) No. 1 lit. b. of the Act. 

IV.2.2.4. The regulation of sec. 2 (1) No. 1 lit. d. of the ErbStG 

Finally it has to be mentioned, that 'residents' ('Inlander') according to sec. 2 (1) No. 1 

lit. d. of the ErbStG include corporations (' Korperschaften'), associations of persons 

('Personenvereinigungen') and estates ('Vermogensmassen', e.g. family foundations) that 

have established their domicile [for business purposes] (' Sitz 'J or their management board 
('Geschaftsleitung') within the Federal Republic of Germany.3 S) 

The terms 'Sitz' ('domicile [for business purposes] ') and 'Geschaftsleitung' ('manage­

ment board') are defined in sec. 11 respectively sec. 10 of the AO. 

In terms of sec. 10 of the AO the above mentioned legal entities have their 'management 
board' within the Federal Republic of Germany where the centre of their manaperial su­

pervision (' geschaftliche Oberleitung') is situated within the Federal Republic. 
326 

A legal entity in the above mentioned sense will have its domicile [for business purposes] 

321) See the critizism of sec. 2 (1) No. 1 lit. b. of the ErbStG by, Letbaus, IWB Fach 3, Gruppe 9, 
(1985), p. 76. 

322) See, Ebenroth, Erbrecht, p. 1002. 
323) Vide, Kapp / Ebeling / Grune, Handbuch der Erbengemeinschaft, para 6, p. 40 / Meineke, 

ErbStG - commentary, sec. 2, para. 6 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 101 / 
Ebenroth, Erbrecht, p. 1003. 

324) Ebenroth, Erbrecht, p. 1003 / Meineke, ErbStG - commentary, sec. 2, para 6. 
325) In detail, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 101 / Pohlmann, Erbschaftsteup. 21 / 

Troll, NachlaB und Erbe im Steuerrecht, para 1.2, p. 178 seqq. I Hofmann, Erbschaft- und 
Schenkungsteuer, p. 36 seq. I Kapp / Ebeling / Grune, Handbuch der Erbengemeinschaft, para. 
6, p. 41 I Diedenhofen / Troll, Erbschaft- und Schenkungsteuer, p. 57 seq. I Meineke, ErbStG 
- commentary, sec. 2, para 6. 

326) See, BFH BStBl. II 1977, p. 857 / Lammerding / Sudau / Brauel, Abgabenordnung und Finanz­
gerichtsordnung, p. 63. 
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within the Federal Republic if the place from which its business is directed (and which is 

laid down in its statutes, in its corporation agreement or by the statutes of the German 

Civil or Commercial law as its domicile [for business purposes]) is situated within the Fe-
. 327) 

deral Republic. 

In contrast to natural persons the aforementioned legal _entities cannot fall within the scope 
of an 'extended unlimited inheritance or donations tax liability, in terms of sec. 2 (1) No. 
1 lit. b. of the Act. 

On establishing whether a corporation ( 'Korperschaft'), an association of persons ( 'Perso­

nenvereinigung ') or an estate ('Vermogensmasse') is resident within the Federal Republic 

it is sufficient that either their 'Sitz' (' domicile [for business purposes]') in terms of sec. 

11 AO or their 'Geschaftsleitung' (' management board') in terms of sec. 10 AO is situated 
. h. G . 328) wit m erman terntory. 

IV.2.2.5. Final remarks regarding the 'unlimited tax liability' in terms 
of sec. 2 (1) No. 1 sentence 1 of the ErbStG 

It has been shown that the German ErbStG provides a broad definition of persons who can 
be regarded as 'residents' ('Inlander') for German inheritance tax purposes. 

In this context, it is important to keep in mind that an 'unlimited tax liability' [and the­

refore a levying of inheritance or donations taxes on the world wide acquisition of property 

and assets, as defined in sec. 1 (1) and sec. 3 to sec. 9 of the ErbStG] for the payment of 

German inheritance taxes will occur as soon as either the deceased or the heir on the one 

hand, or the donor or the donee on the other hand can be regarded as being 'resident' in 

Germany in terms of sec. 2 (1) No. 1 lit. a. to d. and sec. 2 (2) of the Act. 
It has furthermore to be stressed that sec. 2 (1) No. 1 lit. a. of the ErbStG regards all per­

sons, regardless of their original citizenship, as 'residents' for German [inheritance] tax 

purposes if they fall within the wide categories of the legal fictions laid down in sec. 8 

and sec. 9 of the AO. 

The date on which a person has to be qualified as a German 'resident' for inheritance tax 

purposes differs depending on whether the 'unlimited tax liability' for German inheritance 
tax purposes is derived from either the deceased or the donor on the one hand, or the heir 

or the donee on the other hand. 
If the 'unlimited tax liability' of a taxpayer is derived from the deceased or the donee, 

the deceased must have been a German 'resident' in terms of sec. 2 (1) No. 1 lit. a. to d. 

of the ErbStG at the date of his death, whereas in the cases of a donation the donor must 

have had the 'personal quality' ('personliche Eigenschaft') of a 'resident' of the Federal 

Republic at the time when the donation was made.
329

) 
In the cases where the 'unlimited tax liability' for the payment of German inheritance ta­

xes is derived from the heir or the donee, the heir or the donee must reveal the 'personal 
quality' of being a 'resident' of the Federal Republic at the time when the tax liability 

comes into force (' Entstehungszeitpunkt der Steuerschuld'). 
33

0) 

327) Lammerding / Sudau / Brauel, Abgabenordnung und Finanzgerichtsordnung, p. 63. 
328) See, Kapp /Ebeling/ Gnme, Handbuch der Erbengemeinschaft, para. 6, p. 41 / Schulz, Erb­

schaftsteuer, Schenkungsteuer, p. 101. 
329) For further information see, Schulz, Erbschaftsteuer, Schenkungsteuer, p, 101, 102 I Meineke, 

ErbStG - commentary, sec. 2, para 7. 
330) Meineke, ErbStG - commentary, sec. 2, para 7. 
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In some cases the very wide scope of the German 'unlimited inheritance tax liability', 
which is mainly rooted in the wide definition of the term 'resident' ('Inlander') in sec. 2 

(1) No. 1 lit. a. to d. of the ErbStG, will be curtailed by an international double death ta­
xation agreement entered into by the Federal Republic and a foreign country.33

1) 

For cases in which the 'unlimited tax liability' for the payment of German inheritance and 
donations taxes is not so limited, sec. 21 of the ErbStG will provide a certain degree of 
unilateral relief where double taxation arises from an 'unlimited tax liability' of the indi-

. 332) 
v1dual taxpayer. 

IV.3. The 'limited tax liability'· in terms of sec. 2 (1) No. 3 of the ErbStG 

It was indicated above that it is only in those cases where neither the deceased and the 

heir on the one hand nor the donor and the donee on the other hand were 'residents' of 

the Federal Republic that a 'limited inheritance or donations tax liability' ~' beschrankte 
Steuerpflicht') in terms of sec. 2 (1) No. 3 of the ErbStG comes into force.

33 
) 

In cases where a limited taxation in terms of sec. 2 (1) No. 3 of the ErbStG takes place, 
only the enrichment by domestic property and assets, in terms of sec. 121 (2) of the BewG, 
acquired either by succession or donation falls within the tax base for German inheritance 

334) 
tax assessment. 
The persons involved in a taxable acquisition in accordance with sec. 2 (1) No. 3 of the 

ErbStG do not include those who have established either their 'residence' or their 'custo­
mary place of abode' within the territory of the Federal Republic of Germany; or to whom 

one of the circumstances laid down in sec. 2 (1) No. 1 lit a. to d. of the ErbStG is 
. 335) 

applicable. 

The citizenship of the persons who are liable for the payment of a limited inheritance tax 
is irrelevant. 
These principles also apply mutatis mutandis to corporations (' Korperschaften '), associati­
ons of persons ('Personenvereinigungen') and estates ('Vermogensmassen'). As long as 
th_ese legal entities are not domiciled [for business purposes] in the Federal Republic and 

their mana_gement board is not situated in Germany, it is irrelevant where they are 
. d 33b) situate . 

To establish the categories of domestic property and assets whose acquisition falls within a 
'limited tax liability' for German inheritance and donations tax purposes, sec. 2 (1) No. 3 

sentence 1 of the ErbStG refers to sec. 121 (2) of the BewG. 

331) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 102. 
332) Compare, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 102 / Ebenroth, Erbrecht, p. 1000. 
333) Kapp I Ebeling I Grune, Handbuch der Erbengemeinschaft, para. 6, p. 42 seqq. I Rose, Sub­

stanzsteuem, p. 164 / Pohlmann, Erbschaftsteuer, p. 21 seq. I Schulze zur Wiesche, Lehrbuch 
der Erbschaftsteuer, p. 29 / Schulz, E_rbschaftsteuer, Schenkungsteuer, p. 104 seq. I Troll, 
Nachla8 und Erbe im Steuerrecht, para. 9, p. 260 seqq. I Hofmann, Erbschaft- und Schen­
kungsteuer, p. 37 seq. I Lethaus, IWB Fach 3, Gruppe 9, (1985), p. 67, 68 I Diedenhofen I 
Troll, Erbschaft- und Schenkungsteuer, p. 57 seq. I Meineke, ErbStG - commentruy, sec. 2, 
para. 10 seqq. 

334) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 104 / Kapp I Ebeling I Grune, Handbuch der Er­
bengemeinschaft, para 6, p. 42 seqq. I Meineke, ErbStG - commentruy, sec. 2, para 10 seqq. 

335) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 104 / Ebenroth, Erbrecht, p. 1004. 
336) Ebenroth, Erbrecht, p. 1004 / Meineke, ErbStG - commentruy, sec. 2, para. 10 seqq. I Hof­

mann, Erbschaft- und Schenkungsteuer, p. 37 .seq. I Schulz, Erbschaftsteuer, Schenkungsteuer, 
p. 104 
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The scope of sec. 121 (2) No. 1 to No. 9 of the BewG does not embrace all possible cate­

gories of domestic property and assets that can be acquired or owned by a foreigner in 
Germany. 

Sec. 121 (2) No. 1 to No. 9 of the BewG provides only for a limited enumeration of proper­

ty and asset categories and comprises only very important economic assets ('Wirtschfts­
gtiter' ), revealing an especially 'close' relation to the domestic (German) economy.337 

This 'close' relation between certain property and assets and the domestic economy of the 

Federal Republic, in terms of sec. 121 (2) of the BewG, is mainly based upon (a) the ef­

fective connection of an asset with a domestic place of business or economic entity ('Be­

triebstatte'), (b) the situation of property and assets in Germany or (c) the registration of 

rt . d . d . . b k 338) ce am property an assets m a omest1c register or oo . 

The enumerated categories of domestic property and assets especially include 'real estate' 

which is situated in Germany (sec. 121 (2) No. 1 and 2 of the BewG) and business capital 

or operating assets of domestic commercial enterprises (sec. 121 (2) No. 3 of the BewG). 

A further category of domestic property and assets is embodied in sec. 121 (2) No. 4 of the 

BewG and sec. 1 (2) of the AuBensteuergesetz - AStG. In terms of these regulations, di­

rectly or indirectly held shares in a domestic company limited by shares ( 'Kapitalgesell­

schaft') fall within the scope of sec. 121 (2) No. 4 of the BewG if these shares are (a) 

held solely by the person who is liable for the payment of the tax or (b) held cumulatively 

with other shares that are held by ·a relative or person who is otherwise related to the per­

son who is liable for the payment of the tax. The final precondition for the application of 

sec. 121 (2) No. 4 of the BewG is fulfilled if (c) the shares amount to more than 10% of 

the value of the company concerned (sec. 121 (2) No. 4 of the BewG and sec. 1 (2) of the 
339) 

AuBensteuergesetz - AStG). 

In terms of sec. 121 (2) No. 9 of the BewG the taxable domestic property and assets of a 

person furthermore includes those rights of use which can be connected to the categorie~ 

of domestic property enumerated in sec. 121 (2) No. 1 to No. 8 of the BewG. 

These rights of use are especially the 'NieBbrauch' ('usufruct') and other categories of li­

mited rights that can be connected to the 'real estate' and business capital or oferating 

assets of the categories enumerated in sec. 121 (2) No. 1 to No. 8 of the BewG.
340 

The term domestic property and assets (' Inlandsvermogen') is defined exhaustively under 

sec. 121 (2) of the BewG. 
Categories of domestic property and assets that are not enumerated in sec. 121 (2) of the 

BewG cannot be characterized as domestic property and assets for inheritance tax purpo­

ses, even if they are situated within the Federal Republic of Germany. 

These categories of property and assets comprise especially securities (' Wertpapiere,) that 

were deposited in the vaults of a German bank, bank and savings accounts at a German 

337) For details concerning the enumerated categories of property and assets in sec. 121 (2) No. 1 
to No. 9 of the BewG see, Kapp/ Ebeling/ Grune, Handbuch der Erbengemeinschaft, para. 6, 
p. 42 seqq. I Meineke, ErbStG - commentary, sec. 2, para 10 seqq. I Troll, NachlaB und Erbe 
im Steuerrecht, para. 9, p. 260 seqq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 37 seq. I 
Lethaus, IWB Fach 3, Gruppe 9, (1985), p. 67, 68 / Schulz, Erbschaftsteuer, Schenkungsteuer, 
p. 104 seq. 

338) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 104. 
339) Cf., Meineke, ErbStG - commentacy, sec. 2, para. 12 / Schulz, Erbschaftsteuer, Schenkungsteu­

er, p. 104 seq. I Rossler / Troll, Bewertungsgesetz und Vermogensteuer - commentacy, sec. 
121, para. 5 and para 23 seqq. 

340) See, Ebenroth, Erbrecht, p. 1004. 
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bank or unsecured debts owed by a domestic (German) debtor.34
1) 

Taxes levied on the basis of a 'limited tax liability', in terms of sec. 2 (1) No. 3 of the 

ErbStG, cannot be reduced by a foreign amount of death taxes levied on the same proper­
ty. 

Sec. 21 (1) sentence 1 of the ErbStG provides only for the deduction of foreign taxes from 

tax arisin.f2 from an 'unlimited tax liability' in terms of sec. 2 (1) No. 1 of the ErbStG 
occured.3 ) 

IV.4. The 'extended limited inheritance tax liability' in terms of sec. 4 AStG 

The 'limited tax liability' in terms of sec. 2 (1) No. 3 of the ErbStG and sec. 121 (2) of 

the BewG is extended in those cases where a deceased or a donor emigrated less than ten 
. h. d h . d . h 343) . years prior to ts eat or prior to a onat1on to a tax aven. 

The 'extended limited inheritance tax liability' in terms of sec. 2 and sec. 4 of the Au­

Bensteuergesetz (AStG - Law to Prevent Fiscal Evasion) comes into force where a dece­
ased or a donor emigrated to and lived [lives] in a tax haven where less than 30% of a 

comparable amount of German inheritance or donations taxes payable are levied on the en-
. h . d b . . . f d 344J rte ment receive y an acqms1t1on o property an assets. 

In these cases the enrichment by property and assets acquired from a deceased or a donor 

will be subjected to an 'extended limited inheritance tax liability' for the payment of 

German inheritance and donations taxes for a further ten years from the year he left Ger-

l. . h . h d 345) many to 1ve m t e tax aven concerne . 

As the term 'extended limited inheritance tax liability' indicates, as soon as one of the 

abovementioned persons left Germany for a tax haven, the tax liability for the acquisition 
of domestic property and assets, as laid down in sec. 2 (1) No. 3 of the ErbStG and sec. 

121 (2) of the BewG, is extended to further categories, so-called extended domestic pro­
perty and assets (' erweitertes Inlandsvermogen'). 
Like the 'limited inheritance tax liability' in terms of sec. 2 (1) No. 3 of the ErbStG, the 

'extended limited inheritance tax liability' in terms of sec. 2 and 4 of the AStG depends 

on the precondition that either the deceased and the heir on the one hand, or the donor 
and the donee on the other h<!l}d, cannot be regarded as 'residents ' ('Inlander') of the Fe-

34~ · 
deral Republic of Germany. 
If this precondition is met, the 'extended limited inheritance tax liability' embodies espe­
cially the following categories of property and assets, in addition to the categories already 

mentioned in the context of the so-called 'limited inheritance tax liabilitf 
7 

in terms of 
sec. 2 (1) No. 3 of the ErbStG and sec. 121 (2) No. 1 to No. 9 of the BewG 

4 
) : 

341) Compare, Ebenroth, Erbrecht, p. 1005. 
342) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 105 / Infra, part C. IV.6.1.1., p. 198 seq. 
343) For further deatails see, Schulze zur 1-Wesche, Lehrbuch der Erbschaftsteuer, p. 161 seqq. I 

Schulz, Erbschaftsteuer, Schenkungsteuer, p. 105 et seqq. I Troll, NachlaB und Erbe im Steu­
errecht, para. 9.2, p. 261 seq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 39 / Meineke, 
ErbStG - commentary, sec. 2, para. 13. 

344) Troll, ErbStG - commentary, sec. 2, para. 25 / Meineke, ErbStG - commentary, sec. 2, para. 
13 I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 105 seq. I Troll, NachlaB und Erbe im Steu­
errecht, para. 9.2, p. 261 seq. 

345) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 106. 
346) Meineke, ErbStG - commentary, sec. 2, para. 13. 
347) For the categories of property and assets that already fall within the scope of sec. 121 (2) 

No. 1 to No. 9 of the BewG vide supra, part C. IV.3., p. 190 seqq. of this work 

192 



(a) Debts owed to the deceased by debtors situated within the Federal Republic, 

regardless of whether these debts are secured or un_secured; 
(b) Bonds and shares held in domestic companies limited by shares, regardless of 

their value; 

(c) The payments or benefits from pension funds and other periodic performances 
( 'wiederkehrende Leistungen ') claimable from domestic debtors; 

(d) [Life] insurance claims against domestic insurers; 
I 

(e) Movable economic assets ('bewe~iche Wirtschaftsgtiter'), even if they are 
not used in a trade or business.3 ) 

In terms of sec. 2 (1) No. 1 lit. b. of the ErbStG all citizens who gave up their residence 
in Germany and moved or emigrated to a foreign countiy are subjected to an 'unlimited 
inheritance tax liability' for further five years after the~! moved abroad.

349
) Consequently 

the 'extended limited inheritance tax liability' in terms
1 

of sec. 2 and 4 AStG will only 
apply to the final five years of the ten year period laid down in sec. 2 (1) of the AStG. 

The 'ext_e~ded limited inheritance tax liability' in terms I of sec. 2 and 4 of the AStG re­
fers explicitly to the person of the deceased and to the r. erson of the donor, and only co­
mes into force when the following preconditions are met: 

1 
(a) For a period of at least five years, within the last ten years prior to 

their emigration to a tax haven, the deceased or tHe donor must have 
been liable for the payment of Income Taxes in ac~ordance with 
sec. 1 (1) of the German 'Einkommensteuergesetz 'I (EStG) ;3so) 

(b) The foreign country in which the deceased or the donor have established 
their residence must be a 'tax haven' ('Niedrigstiuerland') in terms of 
sec. 2 (2) AStG; 351) I 

(c) The deceased or donor must have direct or indirect financial or economical 
interests within the Federal Republic (sec. 2 (3) and (4) AStG); 

(d) The amount of payable inheritance and donations t~xes levied in the tax haven 

may not exceed 30% of the German inheritance or I donations tax payable on 
the same acquisition of property and assets (sec. 4 (2) AStG); and 

(e) the application of sec. 2 (1) AStG may not be excluded by an international 
double death taxation agreement entered into between the Federal 
Republic and the respective foreign country ( tax haven). 

Taxes levied by the German Financial Administration on the basis of an 'extended limited 
tax liability' in terms of sec. 2 and 4 of the AStG cannot be reduced by a foreign amount 
of death taxes paid on the same property. 
In terms of sec. 21 (1) sentence 1 of the ErbStG unilateral relief is only provided for those 
cases where a taxpayer is liable to pay German inheritance taxes based upon an 'unlimi­
ted tax liability' in terms of sec. 2 (1) No. 1 lit. a. to d. of the ErbStG as well as a fo­
reign death tax liability based upon the same property.

352
) 

348) See especially, Meineke, ErbStG - commentary, sec. 2, para. 13 I Schulz, Erbschaftsteuer, 
Schenkungsteuer, p. 107. 

349) Vide supra, part C. N.2.2.2., p. 186 seqq. of this work. 
350) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 106. 
351) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 106. 
352) Meineke, ErbStG - commentary, sec. 21, para 8 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
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IV.S. Chargeable foreign acquisitions by succession 

As indicated above, the German ErbStG is closely linked to the German civil law and se­
veral regulations of the German Inheritance Tax Act refer directly to regulations of the 
Law of Succession and the L)w of Donations which are embodied in the German 'Biirger­
liches Gesetzbuch' (BGB). 

353 

The ErbStG does not define the preconditions for, the elements of and the basis for the 
inheritance or donations tax liability separately, but refers in sec. 1 (1) No. 1 to 4 of the 
Act and in sec. 3 to 6 of the ErbStG to the accession of ~roperty to an heir (by successi­
on or donation), as it is codified in sec. 1922 seqq. BGB. 3 4) 

Consequently it can be stated that the ErbStG levies inheritance taxes directly from an 
heir who has acquired any property or assets due to an inheritance or bequest under the 
Law of Succession which is codified in the fifth book (sec. 1922 to sec. 2385) of the 
BGB; 

355
) and the relation between the ErbStG and the BGB has already been described as 

the 'Prinzip der MaBgeblichkeit des Zivilrechts ftir das Erbschaftsteuerrecht' (the principle 
of the governing authority [domination] of the German civil law [e~ecially the Law of 
Succession and the Law of Donations] over the Inheritance Tax Law). 56) 

IV.SJ. The problem 

It has furthermore been seen that if an heir is subjected to an 'unlimited inheritance tax 
liability' in terms of sec. 2 (1) No. 1 of the ErbStG, he is taxed on the basis of the prici­
ple of universality ('Universalitatsprinzip'), that is to say the German Financial Admini­
stration levie~ inheritance taxes on his domestic and international enrichment by 

. 357) 
succession. 
As a result the German ErbStG levies German inheritance taxes also in cases where fo­
reign property and assets were acquired by an heir under a foreign Law of Succession (e.g. 
the South-African Law of Succession) or under a foreign Law of Donations (e.g. the 
South-African Law of Donations). 

But as in the problematic cases, such as where certain categories of 'foreign property' 
have to be included in the international deceased Qstate of an 'ordinarily resident' of the 
Republic for South-African estate duty purposes 

358 
, it can be observed, that foreign pro­

perty and assets, which were acquired by an heir under a foreign Law of Succession (e.g. 
the South-African Law of Succession) or under a foreign Law of Donations (e.g. the 
South-African Law of Donations), neither follow the rules of the German legal system [i.e. 
the German Law of Succession as laid down in sec. 1922 seqq. of the BGB or the German 
Law of Donations] nor are they expressly included in the regulations of the ErbStG, be­
cause the ErbStG refers mainly to the sfst~m, the rules and the models of succession, as 
laid down in sec. 1922 seqq. of the BGB. 

59 

For this reason there may also be problem in applying the regulations of the German 

107 / Vide infra, part C. N.6.1.1., p. 198 seq. 
353) Vide supra, part B. 11.1., p. 44 / part C. III.l.1.1., p. 135 of thi~ work. 
354) See especially, part C. 111.1.1.2. to IIl.1.1.2.c.dd., p. 137 seqq. of this work. 
355) Supra, part C. III.1.1.2. to IIl.1.1.2.c.dd., p. 137 seqq. I 
356) See, B. 11.1., p. 44 / part C. IIl.1.1.1., p. 135. 
357) Supra, part C. N.l., p. 183 and C. N.2. to N.2.2.5., p. 184 seqq. 
358) See, part B. III.2.1.1.b.dd.cx. to y., p. 73 seqq. 
359) Supra, part C. III.1.1.2. to IIl.1.1.2.c.dd., p. 137 seqq. 
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ErbStG where foreign property and assets were acquired by an heir under a foreign (e.g. 
the South-African) Law of Succession or under a foreign (e.g. the South-African) Law of 
Donations. 

IV.5.2. The solution for the problem in the German law 

It can generally be assumed that if a foreign law provides a terminological or systematic 
equivalent to the German Law of Succession, there are no problems and the regulations of 

I 
the ErbStG can be applied [analogously] to tax the enric~ent an heir acquired by succee-
ding to foreign property or foreign assets in accordance with a foreign Law of 

S 
. 360) 

uccess1on. 
However, in reality foreign Laws of Succession will normally not provide for a lot of ter­
minological or systematic equivalents to the German Law . of Succession. 
Consequently it can be stated that if the levying of German inheritance taxes on the en­
richment of an heir who acquired foreign property and assets by succeeding to a deceased 
under a foreign Law of Succession would only comprise the levying of inheritance taxes on 
successions for cases where a foreign law provides terminological or systematic equivalents 
to the German Law of Succession, the German taxation of inheritances with an internatio-

1 1 ld 1 d , . .d 1, b' I . 361) na e ement wou ea to a comet enta or ar 1trary taxation. 

This problem was appreciated very early in German law and more than one decision of the 
Reichsfinanzhof (Supreme Tax Court of the German Reich) 

362
) and of the Bundesfinanzhof 

(Federal Fiscal Court / Supreme Tax Court) 
363

) has dealt with the problem how foreign 
Laws of Succession interact with the German ErbStG and whether or not a foreign Law of 
Succession can be compared to the German Law of Succession and which consequences 
this comparison will have for the levying of German inheritance taxes on the enrichment of 
an heir who acquired foreign property and assets under a foreign Law of Succession. 

364
) 

Today the problem of the interaction between a foreign L'aw of Succession and the German 
ErbStG is solved and governed by a number of decisions of the Bundesfinanzhof.

365
) . 

An enrichment by foreign property and foreign assets acquired by an heir in accordance 
with a foreign Law of Succession can generally be regarded as taxable in terms of the 
German ErbStG. 366) 

The Bundesfinanzhof answers the question whether or not an acquisition mortis causa 
which took place under a foreign Law of Succession can· be compared to the German Law 
of Succession, and is therefore taxable in terms of the ErbStG, in several steps. 
First the Bundesfinanzhof ascertains, determines, charact~rizes and analyses the rules of a 
foreign Law of Succession under which an acquisition mortis causa took place. 

360) See, Ebenroth, Erbrecht, p. 1007. 
361) Compare, part B. III.2.1.1.b.dd.'3., p. 75. 
362) See the decisions held in RFH StuW 1923, No. 253 / RFH StuW 1923, No. 309 / RFH StuW 

1929, p. 1739 / RFHE 21, p. 73 / and Moller, Erbschaftsteuergesetz und auslandisches Erb­
recht, p. 96 seqq. 

363) See, BFH BStBl. III 1956, p. 363 / BFH BStBl. III 1960, p. 385 I BFH BStBL II 1972, p. 462 I 
BFH BStBl. II 1977, p. 425 / BFH BStBl. II 1979, p. 438 I BFH BStBl. II 1986, p. 615. 

364) See especially, MiJller, Erbschaftsteuergesetz und auslandisches Erbrecht, p. 25 seqq. 
365) Cf, BFH BStBl. III 1956, p. 363 / BFH BStBL III 1960, p. 385 I BFH BStBl. II 1972, p. 462 / 

BFH BStBl. II 1977, p. 425 / BFH BStBl. II 1979, p. 438 I BFH BStBl. II 1986, p. 615. 
366) Meineke, ErbStG - commentary, sec. 3, para 30. 
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Next, the established rules of the foreign Law of Succession are compared to the regulati­
ons embodied in the German Law of Succession. 

During this process the wording of the foreign and the German rules, the systematic positi­
on of certain rules in the foreign law system and in the German law system, the history of 
the foreign and German rules and the ratio or telos of the foreign and the German succes­
sion rules are compared. 

If the German Law of Succession does not provide for a comparable or parallel regulation 
or rule, the third step taken by the Bundesfinanzhof is an analysis of the economic signifi­
cance and consequences of the transfer of the concerned property and assets from the de­
ceased to the heir according to the foreign rules of succession. 
Finally the analy·sed foreign succession law rule and its economic consequences are subsu­
med under the regulations of the German ErbStG. On subsuming the foreign succession law 
rule and its economic consequences under the regulations of the ErbStG it has to be esta­
blished whether or not the foreign transfer of property and assets from a deceased to an 
heir and its economic significance and consequenc~s falls within the meaning and the pur-

367 J · 
pose of the concerned regulation of the ErbStG. 

In this context the question can occur whether or not the enrichment of an heir, based on 
the transfer of property and assets in accordance with the South-African Law of Successi­
on, can be regarded as comparable· to the German Law of Succession and can therefore be 
taxed in accordance to the provisions of the ErbStG. 
In contrast to the German law, the South-African Law of Succession does not follow the 
system of universal succession. 

The South-African Law of Succession and the Souw-African administration of deceased 
estates is governed by a system of executorship. 

368 
The main feature of the system of 

executorship, in contrast to the German law, is the interposition of an executor between 
the deceased and the beneficiaries of a succession. 
Consequently a South-African heir does not automatically aquire ownership of his share of 
the deceased estate, whereas the typical feature of the German Law of Succession is the 
succession ipso iure (i.e., the succession of an heir without any acts of transfer, delivery 
or cession to the assets and liabilities of a deceased). 

369
) 

However, although the South-African Law of Succession is governed by a system of ex­
ecutorship and a deceased estate is therefore administered and distributed by an executor, 
it can be accepted that the heirs who benefit from a South-African deceased estate acqui­
re property and assets in terms of sec. 3 (1) No. 1 of the ErbStG and are consequently li­
able for the payment of German inheritance taxes, as soon as they fall within the scope of 
the 'German inheritance tax liability' in accordance with sec. 2 of the ErbStG. 
Even though the beneficiaries of a South-African succession can only be regarded as 'indi­
rect beneficiaries' of the deceased, they will at least have to be classified as legatees 
('Vermachtnisnehmer') in the terminology of the German Law of Succession; and are the­
refore taxable according to the rules of the ErbStG, as soon as they fall within the scope 
of the 'German inheritance tax liability' in terms of sec. 2 of the ErbStG. 
Another indication of the taxability of property and assets acquired by an heir in accordan-

367) See especially, Kluge, Das deutsche Internationale Steuetrecht, p. 304 seqq. 
368) Supra, part B. II.2., p. 45 seqq. , 
369) Vide supra, part B. 11.1., p. 44 / part C. III.1.1.1., p. 135 of this work. 
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ce with the South-African Law of Succession is the fact that although an heir did not ac­
quire his part of the inherited property and assets 'directly' the executor of a South-Afri­
can deceased estate cannot be regarded as the person who is enriched by the succession 
at all. 

It can therefore be concluded that the enrichment of an heir by the acquisition of property 
and assets according to the South-African Law of Succession, in terms of the German law 
terminology, is subject to the condition precedent (' aufschiebend bedingt ') that the execu­
tor of the South-African estate distributes the attributable share of the inheritance to the 
heir. 

Consequently a German inheritance tax liability levied on the enrichment acquired by a 
beneficiary by a succession according to South-African Law will come into existence, as 
soon as the beneficiary of the South-African succession receives his share of the inheritan­

ce, thereby falling within the scope of the 'German inheritance tax liability' in accordance 
with sec. 2 of the ErbStG.

370
) 

IV.6. The unilateral relief regulation embodied in sec. 21 of the ErbStG 

As soon as a taxpayer falls within the scope of the so-called 'unlimited inheritance tax li­
ability' ('unbeschrankte Steuerpflicht') in terms of sec. 2 (1) No. 1 of the ErbStG, German 
inheritance taxes are levied not only on the enrichment received by acquiring domestic 
property and assets in accordance with the German or a foreign Law of Succession, but 

also on the enrichment the taxpayer received by acquiring foreign property and assets ei­
ther by a succession following foreign or German succession law rules. 
Consequently the enrichment a taxpayer received by acquiring foreign property and assets 

is subject to German inheritance tax liability as well as to a foreign death tax liability, 
and in these cases a taxpayer would 'normally' have to carry the burden of double taxati­

on. 
To prevent the occurence of double death taxation the Federal Republic of Germany has 
the power to enter into bilateral double death duty agree~ents.

37
1) 

However, where the Federal Republic of Germany has not concluded an international dou­
ble death taxation agreement, it is one of the basic principles of the ErbStG not to subject 
a taxpayer to the payment of double death taxes. 
To achieve this aim and to provide unilateral relief from double death taxation in those 
cases where a double death duty agreement has not been entered into, the German inheri-

. 372) 
tance tax legislator enacted sec. 21 of the ErbStG. 

In terms of sec. 1 (2) of the ErbStG sec. 21 of the Act is also ap~licable to those cases 

where liability for the payment of a double donations tax can occur. 
73

) 

370) Compare also, part C. III.1.1.2.c.aa p. 140 seq. and C. III.2.2.2., p. 159 seqq. of this work. 
371) This possibility was discussed in extenso in part A V.4., p. 32 seqq. of this work. 
372) For further details see, Lethaus, IWB Fach 3, Gruppe 9, (1985), p. 71, 72 / Schulz, Erbschaft­

steuer, Schenkungsteuer, p. 329 et seqq. I Pohlmann, Erbschaftsteuer, p. 96 seq. I Schulze zur 
\Wesche, Lehrbuch der Erbschaftsteuer, p. 175 seqq. I TrolJ, Nachlal3 und Erbe im Steuerrecht, 
para 7.34, p. 254 seq. I Hofmann, Erbschaft- und Schenkungsteuer, p. 39 seq. I Kapp I Ebe­
ling I Grune, Handbuch der Erbengemeinschaft, para. 43, p. 278 seqq. I Diedenhofen I TroJJ, 
Erbschaft- und Schenkungsteuer, p. 3 I Rose, Substanzsteuem, p. 183 I Meineke, ErbStG -
commentary, sec. 21, para. 1 seqq. I Kapp, ErbStG - commentary, sec. 21, para 1 et seqq. I 
Moench, ErbStG - commentary, sec. 21, para 1 seqq. I TroJJ, ErbStG - commentary, sec. 21, 
para 1 seqq. 

373) See, Meineke, ErbStG - commentary, sec. 21, para 1 / Schulz, Erbschaftsteuer, Schenkungs­
teuer, p. 330 et seqq. I Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 175. 
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Nevertheless, the following will deal only with the unilateral relief provided by sec. 21 of 
the ErbStG where double death duties are levied. 
Sec. 21 of the ErbStG is especially designed to provide a partial unilateral relief in those 

cases where the enrichment a taxpayer received by acquiring foreign property and assets is 
subjected to a German inheritance tax liability as well as to a foreign death tax liability. 

N.6.1. The preconditions for the allowable deductions in terms of sec. 21 of the ErbStG 

. 
If a taxpayer has to carry the burden of double death taxation the amount of foreign death 

taxes payable may be deducted from the amount of his German inheritance tax liability in 
terms of sec. 21 of the ErbStG. A deduction of foreign death taxes in accordance with sec. 
21 of the ErbStG is subjected to certain preconditions.

374
) 

In order to benefit from a deduction of the amount of foreign death taxes which is levied 
on the same enrichment for which he is liable to pay German inheritance taxes, the tax­

payer has first of all to apply to the locally competent tax office of the German Financial 
Administration ('Finanzamt')_375) · 

On assessing the amount of inheritance taxes a taxpayer is liable for, the German Financi­

al Administration does not deduct foreign death duties paid ex officio. 
376

) A taxpayer will 
therefore have to apply to the 'Finanzamt' in order to benefit from a deduction of payable 
foreign death taxes. However, the taxpayer is entitled [has a legal claim against the Ger­
man Financial Administration] to claim a deduction of foreign death taxes as soon as the 
payable amount of foreign death taxes meets certain preconditions. 

377
) 

N.6.1.1. 'Unlimited tax liability' of the taxpayer 

The first precondition for the deduction of foreign death taxes paid is that the taxpayer 
has to fall within the scope of the 'unlimited tax laibility' for the payment of German in­
heritanc~ taxes in terms of sec. 2 (1) No. 1 of the ErbStG [sec. 21 (1) sentence 1 of the 

A ] 
378) 

ct . 
A deduction of foreign death taxes paid will therefore not be possible in cases where a 
taxpayer is liable for the payment of German inheritance taxes ~n the basis of (a) a 'limi­
ted tax liability' in terms of sec. 2 (1) No. 3 of the ErbStG

379 
or (b) on the basis of an 

'extended limited inheritance tax liability' in terms of sec. 2 and 4 of the AStG
380

) 

In those cases, where neither the deceased nor the heir can be regarded as 'residents' of 
the Federal Republic, the heir is subjected to a 'limited mheritance tax liability' in terms 
of sec. 2 (1) No. 3 of the Act. He is liable for the payment of German inheritance taxes 
levied on domestic (German) property and assets in terms of sec. 121 (2) of the BewG. 

374) These preconditions can especially be found in, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
330 et seqq. I Schulze zur lWesche, Lehrbuch der Erbschaftsteuer,. p. 176 seqq. I Meineke, 
ErbStG - commentary, sec. 21, para 5. 

375) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 330. 
376) Schulze zur lWesche, Lehrbuch der Erbschaftsteuer, p. 176. 
377) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 330 / Schulze zur lWesche, Lehrbuch der Erb­

schaftsteuer, p. 176. 
378) Meineke, ErbStG - commentary, sec. 21, para 8 / Kapp I Ebeling / Grune, Handbuch der Er­

bengemeinschaft, para 43, p. 279 I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 331 / Schulze 
zur lWesche, Lehrbuch der Erbschaftsteuer, p. 177. 

379) For the term 'limited tax liability' vide supra, part C. IV.3., p. 190. 
380) For details concerning the 'extended limited tax liability' supra, part C. IV.4., p. 192. 
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Even if a foreign country levies taxes on the same property and assets at the same time 
sec. 21 ErbStG will not grant unilateral relief by deducting the amount of paid foreign de­

ath taxes from a payable German inheritance tax liability, and the foreign heir has to pay 
his German inheritance tax liability in fun. 381

) · 

This is justified by the argument that on an international level German inheritance tax law 
should prevail in relation to property which is located in the Federal Republic of Germany. 

In other words the German inheritance taxation of German property and assets takes place 
according to the situs principle ( 'Belegenheitsprinzip ') and prevails over other death tax 

liabilities levied on the same property in foreign countries (e.g. in a country of ordinary 
.d ) 382) res1 ence . 

The same applies in those cases where a foreigner and former holder of the German citi­
zenship falls within the scope of the so-called 'extended limited inheritance tax liability' 

in terms of sec. 2 and sec. 4 of the AStG. In these cases the deceased' s heirs are liable 
for the payment of G~rman inheritance taxes levied on his extended domestic ( German) 

383) 
property and assets. 
Even if a foreign country levies taxes on the same property and assets at the same time 

sec. 21 ErbStG will not grant a unilateral relief by deducting an amount of paid foreign de­
ath taxes from the payable German inheritance tax liability and the [foreign] heir has to 

pay his German inheritance tax liability in full. 
However, German tax specialists often critizise the attitude of the German inheritance tax 
legislator forbidding a deduction for foreign death duties paid in these cases. 
Their critizism is based on the fact that in the cases where a tax liability in terms of sec. 
2 and sec. 4 comes into force, the German inheritance tax liability is not only connected 
to the principle to tax domestic property and assets owned by a foreigner in Germany (' si­

tus principle'), but is also and mainly rooted in an 'overdrensioned' 
the property and assets of former citizens and residents. 

384
_ 

fiscal policy to tax 

IV.6.1.2. Non existence of a double death duty agreement. 

A deduction of foreign death taxes paid, in terms of sec. 21 of the ErbStG, is furthermore 
only possible if the Federal Republic and the foreign country concerned have not entered 
· 385) 
mto a double death duty agreement [sec. 21 (1) sentence 1 of the ErbStG]. 

381) See, Meineke, ErbStG - commentary, sec. 21, para. 8 / Kapp I Ebeling I Grune, Handbuch der 
Erbengemeinschaft, para. 43, p. 279 Lethaus, IWB Fach 3, Gruppe 9, (1985), p. 71. 

382) LethBDS, IWB Fach 3, Gruppe 9, (1985), p. 71. 
383) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 331 / Schulze ZW' \Wescht; Lehrbuch der Erb­

schaftsteuer, p. 177 / LethBDS, IWB Fach 3, Gruppe 9, (1985), p. 71. 
384) This critizism is brought foiward by Lethaus, IWB Fach 3, Gruppe 9, (1985), p. 71 / Cf, also 

the critizism which is brought foiward by LethBDS, IWB Fach 3, Gruppe 9, (1985), p. 76 and 
Ebenroth, Erbrecht, p. 1002 in connection with the so-called 'extended unlimited inheritance 
tax liability', part C. N.2.2.2., p. 187, 188 of this work. 

385) Kapp I Ebeling I Grunt; Handbuch der Erbengemeinschaft, para. 43, p. 282 I Schulz, Erb­
schaftsteuer, Schenkungsteuer, p. 331 / Schulze ZW' \Wescht; Lehrbuch der Erbschaftsteuer, p. 
177. 
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IV.6.1.3. The foreign tax has to be comparable to the German inheritance tax 

The third precondition for the deduction of foreign death taxes is the requirement that the 
amount of foreign" death taxes for which the taxpayer seeks a deduction is levied in accor­
dance with a death duty act comparable to the German Inheritance Tax Act. 386) 

However7 the term 'comparable to the German ErbStG' has to be interpreted in a wide 
sense.

38 
) A comparable tax is every tax which can be directly connected to and which is 

levied on the occurence of the death of a person. 388
) Irrelevant are especially the name of 

the foreign act, its terminology and its specific form of levying the tax. 

A death tax which does not levy a death duty on the enrichment of an heir ( 'Erbanfall­
steuer') but is levied as a final tax on the property and assets of a deceased' s estate 
('NachlaBsteuer') [like the South-African Estate Duty Act, for example] can therefore also 
be characterized as a death tax comparable to the levying of German inheritance taxes in 
accordance with the regulations of the ErbStG.389

) 

In these cases it is submitted that it is sufficient thfut the estate duty concerned ('Nach­
la8steuer') levies a charge on the deceased estate.

390 

The amount of taxes which can be deducted from the amount of German inheritance taxes 
is the amount of such tax which can be attributed to the property and assets an heir re-

. d b . 391) ce1ve y succession. 

IV.6.1.4. Foreign property and assets 

Sec. 21 of the ErbStG allows only a deduction of foreign death taxes which were levied on 
foreign property and assets. A definition of the categories that can be characterized as fo­
reign property and assets can be found in sec. 21 (2) of the ErbStG. 
On characterizing the categories of foreign property and assets, sec. 21 (2) of the ErbStG 
refers to sec. 121 (2) of the BewG and distinguishes between two main categories of de­
ductible taxes levied on foreign property and assets. 

. 392) 
(a) The deceased has to be considered as a 'resident' of the Federal Republtc at the 
time his death. In these cases sec. 21 (2) No. 1 of the ErbStG permits only a 'narrow' de­
finition of allowable deductions of foreign death taxes levied on foreign property and 

393) 
assets. 
In terms of sec. 21 (2) No. 1 of the Act foreign death taxes are only deductible if they 

386) Troll, ErbStG - commentary, sec. 21, para. 2 seqq. I Meineke, ErbStG - commentary, sec. 21, 
para. 10, 11 / Schulze zur Wiesche, Lehrbuch der Erbschaftsteuer, p. 178 / Kapp / Ebeling / 
Grune, Handbuch der Erbengemeinschaft, para 43, p. 278 / Schulz, Erbschaftsteuer, Schen­
kungsteuer, p. 332 seq. 

387) See, Kapp / Ebeling / Grune, Handbuch der Erbengemeinschaft, para. 43, p. 278 I Schulz, 
Erbschaftsteuer, Schenkungsteuer, p. 332. 

388) Compare, Troll, ErbStG - commentary, sec. 21, para 2 seqq. I Meineke, ErbStG - commenta­
ry, sec. 21, para. 11 

389) Cf., BFH BStBI. II 1990, p. 786 / Meineke, ErbStG - commentary, sec. 21, para 11 / Schulze 
zur 'I-Wesche, Lehrbuch der Erbschaftsteuer, p. 178 

390) See especially, BFH BStBI. II 1990, p. 786. 
391) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 333. 
392) See, Meineke, ErbStG - commentary, sec. 21, para 8 / Kapp / Ebeling / Grune, Handbuch der 

Erbengemeinschaft, para. 43, p. 279 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 331 / 
Schulze zur 'I-Wesche, Lehrbuch der Erbschaftsteuer, p. 177. 

393) Kapp / Ebeling / Grune, Handbuch der Erbengemeinschaft, para 43, p. 281 / Schulze zur 
Wiesche, Lehrbuch der Erbschaftsteuer, p. 177 / Meineke, ErbStG - commentary, sec. 21, para 
27 seqq. 
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were levied on foreign items of property and assets which are comparable to the categories 
of property and assets enumerated in sec. 121 (2) No. 1 to No. 9 of the BewG [e.g. foreign 
taxes levied on foreign 'real estate' (sec. 121 (2) No. 2 of the BewG), and foreign taxes 
levied on) foreign business capital or operating assets (sec. 121 (2) No. 3 of the 
BewG)

394 
]. 

(b) In cases where the deceased cannot be considered a 'resident' of the Federal Republic 
at the time of his death, sec. 21 (2) No. 2 provides for a wide scope of deductible foreign 

395) 
taxes. 

If the deceased was a non-resident of Germany at the time of his death, the deductions 

from the amount of German inheritance taxes levied on the same property and assets are 
allowed for foreign death taxes which are levied on all his foreign property and assets ex­

cept for the taxes levied on hi~ domestic (German) property and assets in terms of sec. 
121 (2) No. 1 to No. 9 BewG.396 

The reason for the wider scope of deductible taxes embodied in sec. 21 (2) No. 2 of the 

ErbStG can be found in the person of the deceased. Normally the property and assets of a 
deceased who was not 'resident' in Germany at the time of his death will already have 
been taxed by a foreign country. To this extent the German tax legislator provides only 

for a taxation of domestic property and assets situated within the Federn Republic. 
By this means a possible double taxation is to a certain extent excluded. 

397 

IV.6.1.5. Foreign tax must have been paid 

In order to be deductible from the amount of German inheritance taxes payable the foreign 
. 398) 

death taxes must actually have been paid. · 

IV.6.1.6. Foreign tax liability may not be older than five years 

The final precondition for the deduction of payable foreign death taxes is the fact that the 
foreign death tax liability may only be deducted if it did not come into existence more 

than five years prior to the German inheritance tax liability [sec. 21 (1) sentence 4 of the 
ErbStG]. 399) 

IV.6.2. The deductible amount of foreign death taxes 

If all the abovementioned preconditions for the deductibility of foreign death duties are 
met, the deductible amount of foreign death duties can be substracted from the amount of 
German inheritance taxes payable. In terms of sec. 21 (1) · of the ErbStG only those 

amounts of foreign death taxes paid, which are levied on foreign property and assets that 

394) For the scope of sec. 121 (2) No. 1 to No. 9 of the BewG see also, part C. IV.3., p. 190. 
395) Kapp /Ebeling/ Gnme, Handbuch der Erbengemeinschaft, para. 43, p. 281 seq. I Schulze zur 

\Wesche, Lehrbuch der Erbschaftsteuer, p. 177 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 
331, 332 / Meineke, ErbStG - commentary, sec. 21, para. 31 seq. 

396) Meineke, ErbStG - commentary, sec. 21, para. 31 seq. 
397) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 332. 
398) Meineke, ErbStG - commentary, sec. 21, para. 33, 34 / Kapp / Ebeling / Gnme, Handbuch der 

Erbengemeinschaft, para 43, p. 282 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 333 seq. I 
Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 178, 179. 

399) See also, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 334 / Schulze zur \Wesche, Lehrbuch 
der Erbschaftsteuer, p. 179, 180. 
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are also taxed- by the German Inheritance Tax Act can be deducted from the amount of 
German inheritance taxes payable. 

Sec. 21 of the ErbStG does not deal with the problem of how the exchange rate of the 
amount of foreign taxes paid has to be converted into Deutsche Mark, in order to deduct 
this amount from the amount of German inheritance taxes levied on the same foreign pro­
perty and assets. 

However, it can be accepted, that in practice a payable foreign amount of death taxes is 
converted into Deutsche Mark at the exchange rate prevailing on the date the German in-
h . 1· b'l' . . 400) entance tax 1a 1 1ty comes mto existence. 

On making the deduction of the amount of foreign taxes paid from the amount of German 
inheritance taxes payable the German ErbStG distinguishes between (a) those cases in 

which the enrichment of an heir is solely based on an acquistion of foreign property and 
assets, (b) those cases in which the enrichment of an heir comprises foreign property and 
assets as well as domestic property and assets and (c) those cases in which the enrich­
ment of an heir comprises foreign property and assets in several different foreign countries. 

IV.6.2.1. The enrichment is solely based on an acquistion of foreign property and assets 

In those cases where the enrichment of an heir is solely based on an acquistion of foreign 
property and assets and where the heir is subjected to an 'unlimited inheritance tax liabi- · 

lity' in terms sec. 2 (1) No. 1 of the German ErbStG, the foreign taxes P.aifl in respect of 
the foreign property and assets acquired by the heir are deductible in full. ~Ol 

But the deductible amount of paid foreign death taxes cannot exceed the amount of Ger­
man inheritance taxes payable, that is to say the heir will not be granted a refund on paid 
foreign death taxes by the German Financial Administration to the extent that this amount 
exceeds the amount of the German inheritance taxes.

402
) · 

If the same enrichment of an heir by foreign property and assets is subjected to the levy-, 
ing of more than one foreign death tax, each of the taxes paid can be deducted from the 
amount of German inheritance taxes payable.

403
) A deduction of foreign death taxes is 

on the other hand excluded where the foreign property and assets are exempt from the le)­
vying of German inheritance taxes, for example in terms of sec. 13

4
0

4
) of the ErbStG.

405 

In cases where the enrichment of an heir is based solely on an acquistion of foreign pro­
perty and assets, and the deductible amount of paid foreign death taxes is less than the 
amount of payable German inheritance taxes, the German inheritance tax liability will only 
be reduced by the ~ttributable amount of foreign death taxes levied on the property and 

406) 
assets concerned. 

400) BFH BStBI. III 1963, p. 402 / BFH BB 1990, p. 1320 I Kapp / Ebeling / Gnme, Handbuch der 
Erbengerneinschaft, para. 43, p. 278, 280 / Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, 
p. 180 I Meineke, ErbStG - cornrnentruy, sec. 21, para. 17. 

401) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 335. 
402) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 335 / Schulze zur \Wesche, Lehrbuch der Erb-

schaftsteuer, p. 181. 
403) Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 181 
404) Vide supra, part C. III.2.4.2., p. 174 seqq. 
405) Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 181 / Schulz, Erbschaftsteuer, Schen­

kungsteuer, p. 336. 
406) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 336. 
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The deductible amount is determined in accordance with the following formula:
407

) 

A= 

where A = amount of foreign duties deductible from the German inheritance 
tax liability ( 'Anrechnungsbetrag') 

B = amount of German inheritance taxes levied on the enrichment 
by foreign property and assets ( 'deutsche Steuer') 

C = foreign property and assets for which foreign death duties 
were paid ( 'Auslandvermogen, das der auslandischen 
Steuer unterlegen hat') 

D = value of the taxable enrichment by foreign property and assets 
for German inheritance tax purposes 40S) [ 'Bruttobereicherung durch 

A 1 d .. ']409) us an svermogen 
('Wert des steuerpflichtigen Erwerbs im Inland') 

IV.6.2.2. The enrichment comprises foreign property and assets 
as well as domestic property and assets 

As soon as the enrichment of an heir comprises foreign property and assets as well as do­

mestic property and assets it can and often does happen that the amount of foreign death 
taxes deductible exceeds the amount of payable German inheritance taxes levied on the 
foreign property and assets concerned at the same time. 
In order to grant a unilateral relief from international double taxation the excess of foreign 
death taxes paid could theoretically be deducted from an amount of German inheritance 
taxes levied on other (e.g. domestic) property and assets. 
However, this is not the method the German ErbStG applies in terms of sec. 21 of the 
Act. 

I 

Sec. 21 of the ErbStG is based on the principle that the amount of German inheritance ta-
xes levied on domestic property and assets is not reduced by the deduction of an amount 
of paid foreign death taxes levied on foreign property and assets which is also included in 
the enrichment of the heir.410) 
Where the enrichment of an heir comprises foreign property and assets as well as domestic 
property and assets the deductible amount of foreign death taxes paid is curtailed to pre­
vent an 'excessive' deduction of foreign death duties paid, i.e. the amount which exceeds 

the attributable amount of German inheritance taxes levied at the same time. 

407) See especially, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 336. 
408) For German inheritance tax purposes foreign property and assets are always valued in accor­

dance with the German valuation regulations embodied in the ErbStG or in the BewG. In this 
context foreign methods of valuing property and assets are irrelevant. Ebenroth, Erbrecht, p. 
1011 I Schulz, Erbschaftsteuer, Schenkungsteuer, p. 336. 

409) This value is assessed on ascertaining the gross value of the enrichment an heir acquired by 
succeeding to foreign property and assets and by deducting therefrom the debts owed by the 
deceased, which are attributable to the inherited foreign property and assets and by substrac­
ting furthermore the attributable costs that can be connected to the winding-up and the ad­
ministration of the inherited foreign property and assets. See also, part C. III.2.3., p. 171 seq. 
of this work. 

410) See, Meineke, ErbStG - commentary, sec. 21, para. 20 seqq. I Schulz, Erbschaftsteuer, Schen­
kungsteuer, p. 336 seq. I Schulze zur "'1esche, Lehrbuch der Erbschaftsteuer, p. 181, 182. 
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In this context sec. 21 (1) sentence 2 of the ErbStG provides for the deduction of foreign 
death duties paid in accordance with a so-called 'Anrechnungshochstbetrag' (' maximum 
amount of paid foreign death taxes deductible'). The 'maximum amount of paid foreign 
death taxes deductible' is the highest possible amount which may be deducted from the 

German inheritance tax liability, and an amount of paid foreign death taxes which exceeds 
the 'Anrechnungshochstbetrag' can consequently not be recovered from the German Finan­
cial Administration and is payable in full by the taxpayer. 
In accordance with sec. 21 (1) sentence 2 of the ErbStG the following formula applies in 
the assessment of the so-called 'Anrechnungshochstbetrag' :411) 

E= 
FxG 

H 
where E = the highest possible and allowable amount of foreign 

duties deductible from the German inheritance tax liability 
( 'Anrechnungshochstbetrag') 

F = amount of German inheritance taxes levied on the enrichment 
by domestic and foreign property and assets (' deutsche 
Erbschaftsteuer ') 

G = foreign property and assets that are subjected to the levying 
of foreign death taxes ( 'steuerpflichtiges Auslandvermogen') 

H = value of the taxable enrichment by don:estic and foreign 
property and assets for German inheritance tax 

412) ('B b . h ')413) purposes rutto ere1c erung 
( 'steuerpflichtiger Gesamterwerb ') 

IV.6.2.3. The enrichment comprises foreign property and assets in several 
different foreign countries 

It has been shown that a foreign death tax which is paid by an heir on the enrichment he 
received by the acquisition of foreign property and assets which exceeds the amount of 
German inheritance taxes levied on the same property and assets can generally only be 
deducted up to the sum of the so-called 'Anrechnungshochstbetrag' ('maximum amount of 
deductible paid foreign death taxes'). 
The excess can consequently not be recovered from the German Financial Administration 
and is payable in full by the taxpayer.

414
) 

As soon as the enrichment of an heir comprises foreign property and assets in several dif­
ferent foreign countries, the deductible 'Anrechnungshochstbetrag' for German inheritance 
tax purposes is assessed separately for each country in which the heir acquired property 
and assets by succession, and paid foreign death taxes on the property and assets concer-

411) Examples for the application of the following formula can be found in, Meineke, ErbStG -
commentary, sec. 21, para. 22 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 337 / Schulze zur 
Wlescbe, Lehrbuch der Erbschaftsteuer, p. 182 / Ebenroth, Erbrecht, p. 1011, 1012. 

412) It was already mentioned above, for German inheritance tax purposes foreign property and 
assets are always valued in accordance with the German valuation regulations embodied in 
the ErbStG or in the BewG. In this context foreign methods of valuing property and assets 
are irrelevant. 

413) Wde supra, part C. III.2.3., p. 171 seq. of this wo1k 
414) Schulz, Erbschaftsteuer, Schenkungsteuer, p. 337. 
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ned (so called per country limitation, sec. 21 (1) sentence 3 of the ErbStG).
415

) 

The 'Anrechnungshochstbetrag' which is assessed separately for each country is the maxi­
mum amount of taxes that can be deducted from payable German inheritance taxes in re­

spect of foreign death duties levied and paid in the respective foreign country. 

The taxpayer cannot deduct an amount of foreign death taxes paid which exceeds the 
'Anrechnungshochstbetrag' assessed for a certain country, by carrying over the excess to 

the 'Anrechnungshochstbetrag' assessed for another country. 
If an amount of death taxes paid in a foreign country exceeds the assessed 'Anrechnungs­

hochstbetrag', the excess cannot be recovered from the German Financial Administration 

and is payable in full by the taxpayer. 
It is especially not possible to set off the excess of foreign taxes paid in a certain foreign 
country against an amount of foreign taxes paid in another country which lags behind the 

deductible 'Anrechnungshochstbetrag' allowed for Geiman inheritance tax purposes (as the 

1. . . . . l 1 . d' ) 416) name per country 1m1tat10n pnnc1p e a so m 1cates . 

415) For further details and examples for the application of the so-called per countzy limitation 
see, Meineke, ErbStG - commentary, sec. 21, para 23 seq. I Schulz, Erbschaftsteuer, Schen­
kungsteuer, p. 337, 338 I Schulze zur \Wesche, Lehrbuch der Erbschaftsteuer, p. 182 I Eben­
roth, Erbrecht, p. 1011, 1012. 

416) See, Schulz, Erbschaftsteuer, Schenkungsteuer, p. 337, 338 I Schulze zur \Wesche, Lehrbuch 
der Erbschaftsteuer, p. 182 
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V. Summary 

An analysis of the aspects of German inheritance taxes which are levied on the enrichment 
an heir acquires by succeeding to [foreign] property and [foreign] assets of a deceased re­
veal.s the fact that the elements which constitute the basis for the levying of German in­
heritance taxes [on the international enrichment of an heir] differ from the South-African 
estate duty levied on [international] deceased estates. 

In contrast to the South-African Estate Duty Act, the German ErbStG does not levy a final 
tax on the property and assets of a deceased estate (' Nachla13steuer') but taxes the en­
richment acquired b1 an heir due to an inheritance or bequest from the deceased 
(' Erbanfallsteuer'). 

41 
) 

The system of taxing the heir rather than the estate of a deceased is rooted in the fact 
that the German Law of Succession does not follow a system of executorship but is gover­
ned by the principle of universal succession, and a German heir succeeds to the property, 
assets and liabilities of a deceased without any acts of transfer, delivery or cession (ipso 
iure). 

The German ErbStG can be diverted into two main streams (a) the 'Besteuerung dem 
Grunde nach' and (b) the 'Besteuerung der Hohe nach' .

418
) 

The 'Besteuerung dem Grunde nach' deals mainly with the question, which taxpayer will 
be liable for the payment of inheritance taxes and on what basis he will be liable. 

The basis on which inheritance taxes are levied in accordance with the ErbStG is closely 
linked to the provisions of the German Civil Law in general and the German Law of Suc­
cession in particular ('principle of the governing authority of the Civil law [BGB] over the 
Inheritance Tax Law [ErbStG]'); and it can be observed 1 that the ErbStG does not define 
the preconditions for, the elements of and the basis for the inheritance or donations tax li­
ability separately, but refers in sec. 1 (1) No. 1 to No. 4 and in sec. 3 to sec. 6 of the Act 
to the acquisition of property and assets transferred in terms of a succession as codified in 
sec. 1922 seqq. of the German Btirgerliches Gesetzbuch (BGB) .

419
) · 

As soon as a 'foreign element' is intr'oduced to the process of levying inheritance taxes 
according to the regulations of the ErbStG difficulties, can arise from the fact that the 
German ErbStG refers mainly to the regulations, the terminology and the systematic ap­
proach of the German Law of Succession codified in sec. 1922 seqq. of the BGB, whereas 
foreign property and assets acquired by succession under a foreign law follow the rules of 
a foreign Law of Succession. 
Because the taxation rules of sec. 1 (1) No. 1 to No. 4 and sec. 3 to sec. 6 of the ErbStG 
expressly refer to sec. 1922 seqq. of the BGB, it is questionable whether the 'rules of the 
German ErbStG can be applied and whether German inheritance taxes can be levied where 
the taxable enrichment of an heir is based on a succession which takes place under a fo­
reign Law of Succession. 

417) Vide supra, part A. III.2., p. 13 I part B. 11.1., p. 44 / part C. IIl.1.1.1., p. 135. 
418) Supra, part C. II.3., p. 133 seqq. 
419) See, part B. II.1., p. 44 I part C. II.2., p. 130 seqq. I part C. 111.1.1.1., p. 135 / part C. 111.1. to 

III.1.1.2.c.dd., p. 135 seqq. 
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However the practice of the Bundesfinanzhof indicates, that the enrichment acquired by 
an heir due to a succession in accordance with a foreign law can generally be regarded as 
a taxable acquisition mortis causa (' Erbanf all') in terms of sec. 1 (1) No. 1, sec. 3 (1) No. 
1 of the German ErbStG.420) . 

Although the South-African Law of Succession is governed by a system of executorship 
and a deceased estate is administered and distributed by an executor, it can be concluded, 
that the heirs who benefit from a South-African deceased estate acquire property and as­
sets in terms of sec. 3 (1) No. 1 of the ErbStG and are consequently liable for the pay­

ment of German inheritance taxes as soon as they fall within the ~cope of the 'German 
inheritance tax liability' in accordance with sec. 2 of the ErbStG.

421 

According to the German civil law and the German inheritance tax law terminology, the 
beneficiaries of a South-African succession can only be regarded as 'indirect beneficiaries' 
of the deceased, mainly because the South-African Law of Succession interposes an ex­
ecutor between the deceased and the beneficiaries of a succession, and a South-African 
heir does therefore not succeed ipso iure to the property, assets and liabilities of a dece­
ased. 
The enrichment of an heir by an acquisition of property and assets according to the 
South-African Law of Succession is, in terms of the German BGB and ErbStG, subjected 
to the condition precedent (' aufschiebend bedingt ') that the executor of the South-African 
estate distributes the attributable share of the inheritance to the heir concerned.

422
) 

Consequently a German inheritance tax liability levied on the enrichment a beneficiary ac­
quired by a succession according to South-African Law will only come into force when the 
beneficiary of the South-African succession receives his share of the inheritance and ac­
cordingly falls within the scwe of the 'German inheritance tax liability' in accordance 
with sec. 2 of the ErbStG.

423 

In order to be taxable in accordance with the rules of the German ErbStG, a[n] [interna­
tional] taxable event has furthermore to fall within the scope and the ambit of the Act, 
and the liability of an heir to pay German inheritance taxes can and will occur only where 
his personal liability ( 'personliche Steuerpflicht ') for the payment of German inheritance 
taxes can positively be established in accordance with the inheritance tax rules embodied 
in sec. 2 of the ErbStG. 
In accordance with sec. 2 of the ErbStG it can be stated that scope of the liability of a 
taxpayer for payment of German inheritance or donations taxes depends mainly on the per­
sonal features of the deceased or the heir on the one hand and of the donor or the donee 
on the other hand. 
Sec. 2 (1) No. 1 lit. a. of the ErbStG provides for a so-called 'unlimited inheritance tax li­
ability' (' unbeschrankte Steuerpflicht ') for persons who can be regarded as 'residents' 
('Inlander') of the Federal Republic because they have either established a 'residence' 
('Wohnsitz') in terms of sec. 8 AO or their 'customary place of ~bode' ('gewohnlichen 
Auf enthalt ') in terms of sec. 9 AO is within the Federal Republic. 

424 

Particularly striking is the fact that a foreigner who regularly travels to Germany and owns 
a house or a flat within the Federal Republic is regarded as a resident of the Federal Re-

420) Ut supra, part C. IV.5. to IV.5.2., p. 194 seqq. 
421) Part C. IV.S.2., p. 196, 197. 
422) See, part C. IV.S.2., p. 197 and compare, part C. 111.2.2.2., p. 159 seqq. 
423) Vide supra, C. IV.5.2., p. 197 and compare, part C. lll.2.2.2., p. 159 seqq. 
424) Part C. IV.2.2.1. to IV.2.2.1.b., p. 185 seqq. 
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public in terms of sec. 8 AO and falls within the scope of the so-called · unlimited inheri­
tance tax liability', although his · real home' may be in another [foreign] country. 

425
) 

Sec. 2 (1) No. 1 lit. b. of the ErbStG extends this · unlimited inheritance tax liability' to a 
so-called · extended unlimited inheritance tax liability' (' erweiterte unbeschrankte Steuer­
pflicht '). 

The provision of sec. 2 (1) No. 1 lit. b. of the Act is based primarily on the German citi­

zenship of the deceased or his heir and can tve rise to hardship in those cases where so­
meone is the holder of a dual nationality.

426 
For this reason sec. 2 (1) No. 1 lit. b. is wi­

dely critizised and German tax specialists recommend that this section of the ErbStG 
should be redrafted. 427) 

Under sec. 2 (1) No. 1 lit. c. certain German citizens who work for institutions of the Fe­
deral Republic in a foreign country are also subjected to an 'unlimited inheritance tax 

1
. b.1. , 428) 
la 1 tty . 

Foreigners who cannot be regarded as 'residents' of the Federal Republic fall within the 

scope of the so-called 'limited inheritance tax liability' (' beschrankte Steuerpflicht ') in 
terms of sec. 2 (1) No. 3 of the ErbStG. 

They are only liable for the payment of German inheritance taxes which is levied on the 
enrichment by certain property items laid down in sec. 121 (2) No. 1 to No. 9 of the BewG 

and situated within the Federal Republic of Germany. The enumeration of taxable property 
items in terms of sec. 121 (2) BewG is exhaustive and property items not enumerated in 
this section of the BewG are exempt from the levying . of German inheritf ce taxes, al­
though they may be situated within the territory of the Federal Republic.

429 

Where a deceased moved to a tax haven less than ten years prior to his death, the pro­
perty and assets acquired by an heir from this person can be taxed in terms of the so-cal­
led · extended limited inheritance tax liability' (' erweiterte beschrankte Steuerpflicht ') as 

laid down in sec. 2 and sec. 4 of the AStG. Although the deceased gave up his 'residence' 
('Wohnsitz') in Germany and the heir would normally be taxed as if the deceased were a 

foreigner, sec. 2 and sec. 4 of the AStG are designed to prevent the avoidance of German 
inheritance taxes by emigration to a tax haven. In cases where an · extended limited inhe­
ritance tax liability' occurs, the heir will have to pay inheritance taxes levied on certain 
other domestic or G~rman property items in addition to those items enumerated in sec. 121 
(2) of the BewG.

430 

As a result it can be stated that the scope and the amount of German inheritance taxes 
payable depends on the fact whether the heir is subjected to an 'unlimited inheritance tax 
liability' (in terms of sec. 2 (1) No. 1 lit. a., c. and d., sec. 2 (1) No. 2 of the ErbStG), to 
an · extended unlimited inheritance tax liability' (in tenris of sec. 2 (1) No. 1 lit. b. of the 
ErbStG), to a 'limited inheritance tax liability' (in terms of sec. 2 (1) No. 3 of the 
ErbStG) or lastly to an · extended limited inheritance tax liability' (in terms of sec. 2 and 
sec. 4 of the AStG). 

425) See especially part C. IV.2.2. 1.a., p. 185 and footnote 308 ad hzmc locum. 
426) Cf., part C. IV.2.2.2., p. 186 seqq. 
427) Especially, part C. IV.2.2.2., p. 187 seq 
428) Vide, part C. IV.2.2.3., p. 188. 
429) See, part C. IV.3., p. 190 seqq. 
430) Vide supra, C. IV.4., p. 192 seq. 
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Because there i.s a strong bond between the payment of German inheritance taxes and the 
avoidance of inheritance taxes by donations inter vivas, the German inheritance tax legis­
lator also provides for the taxation of donations within the provisions of sec. 1 (1) No. 2 
and sec. 7 (1) No. 1 to 10 and sec. 7 (2) to (7) of the German ErbStG.

431
) 

Finally the 'Besteuerung dem Grunde nach' also embodies an inheritance tax liability for 
the enrichment a person received by a 'ZweRkzuwendung' ('earmarked gift') in terms of 
sec. 1 (1) No. 3 and sec. 8 of the ErbStG.432 Also taxable are property and assets which 
are transferred to a 'family foundation' ('Familienstiftung') in terms of sec. 1 (1) No. 4 
and sec. 3 (2) No. 1 of the ErbStG

433
). After its creation a 'family foundation' is subjec­

ted to an additional levying of inheritance taxes in thirty year intervals (sec. l (1) No. 4 
and sec. 9 (1) No. 4 of the ErbStG).434) 

In this context it has to be em5}hasized that a German 'family foundation' is not equiva­
lent to a South-African trust. 

43 

In contrast to the South-African law where the executor of a deceased estate is mainly li­
able for the payment of estate duty levied on a deceased estate, the German ErbStG nor­

mally levies inheritance taxes directly from an heir who acquired an ~nrichment by the 
transfer of property and assets by succession (sec. 20 of the ErbStG).

436 

Whereas the 'Besteuerung dem Grunde nach' deals mainly with the question which tax­

payer will be liable for the payment of inheritance taxes. and on what basis he will be li­
able, the 'Besteuerung der Hohe nach' deals with the question in which tax bracket an 
heir will fall on the one hand and which rate of taxation has to be applied to his inheri­
tance (enrichment) on the other. 
The 'Besteuerung der Hohe nach' depends mainly on the result of the valuation of the 
heir's share of the inheritance, which is assessed according to the rules of the BewG and 
other valuation mechanisms to be found in sec. 11 and 12 of the ErbStG. 

The German Inheritance and Donations Tax Act levies inheritance taxes on the net value 
of property and assets (enrichment) acquired by an heir by succession. 
To arrive at the net value of the enrichment an heir acquired by succession, the first step 
is to ascertain the gross value of the enrichment he received by succeeding to property 
and assets in terms of sec. 1 (1) No. 1 and sec. 3 to sec. 6 of the ErbStG, read together 
with sec. 1922 seqq. of the BGB [ 'Bruttowert I der Bereichung']. 437) 
In the next step the 'value of the enrichment of an heir' [ 'Bruttowert II der Bereiche­
rung' or just 'Bruttowert der Bereicherung'] has to be ascertained. In terms of sec. 10 (1) 

sentence 1 of the ErbStG, the gross value of the enrichment acquired by an heir by suc­
cession, reduced by the allowable deduction of debts owed by the deceased (sec. 10 (5) 
No. 1 and No. 2 of the ErbStG) and furthermore reduced by the allowable deduction of 
costs that can be connected to the winding-up and administration of the inherited deceased 
estate (sec. 10 (5) No. 3 of the Act), is the 'value of the enrichment of an heir' [' Brutto-

431) Supra, part C. 111.1.1.3. to IIl.1.1.3.d., p. 141 seqq. 
432) Part C. 111.1.1.4., p. 149. 
433) Part C. 111.1.1.2.c.aa., p. 140 seq. and part C. III.1.1.5., p. 149 seqq. 
434) Cf, part C. III.1.1.2.c.aa, p. 140 seq. and part C. 111.1.1.5., p. 149 seqq. 
435) See especially, part C. 111.1.1.2.c.aa., p. 141 and part C. III.1.1.5., p. 149 seqq. 
436) Vide supra, part C. III.1.2. to III.1.2.6., p. 151 seqq. 
437) Part C. 111.2.2. to III.2.2.1.b., p. 157 seqq. I part III.2.3. and IIl.2.4., p. 171 seq. 
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wert der Bereicherung']. 433) 

After the 'value of the enrichment' of an heir has been ascertained, the last step to arrive 
at the net value of the enrichment he acquired by succession is to deduct the 'tax-free' 
amounts or 'tax""exemptions' ('FreibetrageJ lfid down in sec. 5, 13, 16, 17 and 18 of the 
ErbStG from the 'value of the enrichment'. 39 

The valuation of property and assets included in the taxable enrichment acquired by an 
heir mortis causa is governed by the re~lations embodied in the first part [sec. 1 to 16] of 
the BewG (sec. 12 (1) of the ErbStG).4 O) 

Whereas the German ErbStG differentiates and provides different rules for the valuation of 
German property and assets, it can be observed that the general rule for the valuation of 
f . d . h . 1 . f · k 1 441) ore1gn property an assets 1s t eir va uat1on at air mar et va ue. 
Particularly striking is the fact that inherited German 'real estate' ('Grundstlicke') is va­
lued at a standard value, which is only about 20% of its fair market value, whereas inheri­
ted foreign real estate is genera}&; valued at its fair market value (sec. 12 (6) of the 
ErbStG and sec. 31 of the BewG). 2) 

The applicable rate of taxation is levied on the net value of the enrichment in accordance 
with the applicable tax-bracket (in terms of sec. 15 and sec. 19 of the ErbStG). 
Presently the rate of inheritance taxes levied in accordance with sec. 15 and 19 of the 
ErbStG varies from the lowest rate of inheritance taxation at 3%, where the heir falls wi­
thin tax-bracket I ('Steuerklasse I') and the net value of his enrichment does not exceed 
OM 50.000, to the highest rate of taxation at 70%, where the heir falls within tax-brasket 
IV ('Steuerklasse IV') and the net value of his enrichment exceeds OM 100 million.

443 

The assessed amount of German inheritance taxes payable can finally be reduced by the 
amount of taxes paid by the taxpayer on enrichments received from the same perso~ up to 
ten years prior to the inheritance or donation in question (sec. 14 of the ErbStG) 

444 
or by 

a rebate which is granted on the successive transfer of the same property and assets by 
inheritance (sec. 27 of the ErbStG).445

) 

The German International Tax Law is governed and influenced mainly by the personal tax 
liability (' personliche S teuerpflicht ') of a taxpayer. 
It was mentioned above, that the scope and the amount of German inheritance taxes pay­
able depends on whether the heir or the deceased can be considered as a 'resident' ('In­
lander') or a citizen of the Federal Republic. 
If either of them can be characterized as a 'resident' of the Federal Republic, the heir 
will be subjected to an 'unlimited inheritance tax liability' (in terms of sec. 2 (1) No. 1 

lit. a., c. and d., sec. 2 (1) No. 2 of the ErbStG), or to an 'extended unlimited inheritance 
tax liability' (in terms of sec. 2 (1) No. 1 lit. b. of the ErbStG). 
If the heir or the deceased cannot be regarded as a 'resident' for inheritance tax purposes 

438) Part C. III.2.4., p. 172. 
439) See, part C. III.2.4. to 111.2.4.5., p. 172 seqq. · 
440) Vide supra, part C. IIl.2.2.3. to IIl.2.2.6.b., p. 162 seqq. 
441) See, part C. III.2.2.3.a, p. 162 / part C. IIl.2.2.3.c., p. 164 seq. I part C. IIl.2.2.4., p. 166. 
442) See especially, part C. III.2.2.4., p. 166. 
443) Cf, part C. III.2.5.3., p. 179 seqq. 
444) Compare, part C. 111.2.5.1., p. 178 seq. 
445) See, part C. III.2.5.2., p. 179. 
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the heir will be subjected to a 'limited inheritance tax liability' (in terms of sec. 2 (1) 
No. 3 of the ErbStG). 

An inheritance liability sui generis is the 'extended limited inheritance tax liability' in 
terms of sec. 2 and sec. 4 of the AStG. The 'extended limited inheritance tax liability' 

will only come into force where the deceased emigrated to a tax haven ten years prior to 
his death.446) 

The unilateral relief granted in terms of sec. 21 of the ErbStG depends on the personal tax 
liability of the heir concerned. One of the most important preconditions to benefit from the 
unilateral relief granted in terms of sec. 21 of the ErbStG is the fact that the taxpayer has 
to fall within the scope of the 'unlimited inheritance tax liability' for the payment of Ger-
man inheritance taxes in terms of sec. 21 (1) sentence 1 of the Act.447) · 

A sec. 21 deduction of foreign death taxes paid will therefore not he possible in cases 

where a taxpayer is liable for the payment of German inheritance taxes on the basis of (a) 
a 'limited tax liability' in terms of sec. 2 (1) No. 3 of the ErbStG

448
) or (b) on the basis 

of an '~xtended limited inheritance tax liability' in terms of sec. 2 and 4 of the 
AStG.449) 

If a taxpayer falls within the scope of an 'unlimited inheritance tax liability' in terms of 
sec. 2 (1) No. 1 of the ErbStG, the allowable deduction in terms of sec. 21 of the ErbStG 
is diverted into an allowable deduction for 'residents' of the Federal Republic (sec. 21 (2) 
No. 1 of the ErbStG) and an allowable deduction for 'non-residents' of the Republic (sec. 
21 (2) No. 2 of the Act).450) 

All in all it can be stated that the German International Inheritance Tax Law provides a 
wide scope for taxing heirs who are enriched by international property and assets they ac­
quired by succession. 

Whereas foreigners who cannot be regarded as 'residents' ('Inlander') of the Federal Re­
public and who do not fall within the scope of the 'unlimited tax liability' in terms of sec. 
2 (1) No. 1 of the ErbStG are only liable to pay German inheritance taxes on property and 
assets (in terms of sec. 2 (1) No. 3 of the ErbStG and sec. 121 (2) of the BewG) which are 
situated within the Federal Republic, the ErbStG provides a wide scope for taxing the do­
mestic and foreign property and assets of inheritance taxpayers once either the deceased 
or the heir falls within the wide scope of the so-called 'unlimited inheritance tax liability' 
according to sec. 2 (1) No. 1 of the ErbStG. 

The wide scope of the German inheritance taxation of domestic and foreign property is 
embodied also in the institution of the so-called 'extended unlimited inheritance tax liabi­
lity' in terms of sec. 2 (1) No. 1 lit. b. of the ErbStG and in the institution of the so-cal­
led 'extended limited inheritance tax liability' in terms of sec. 2 and sec. 4 of the AStG. 
German tax specialists often term these as 'overdimensioned' international inheritance tax 
law regulations, which should be reformed. 

45
1) 

446) Vide supra, part C. IV.2. to IV.4., p. 184 seqq. 
447) Vide, part C. IV.6.1.1., p. 198 seq. 
448) See, part C. IV.6.1.1., p. 198, 199. 
449) See especially, part C. IV.6.1.1., p. 199. 
450) In detail, part C. IV.6.1.4., p. 200 seq. 
451) Vt supra, part C. IV.2.2.2., p. 186 seqq. I part C. IV.6.1.1., p. 199. 
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Finally it has to be stated that the assessment of the unilateral relief granted under sec. 
21 of the ErbStG is divided into (a) those cases in which the enrichment of an heir is so­
lely based on an acquistion of foreign property and assets, (b) those cases in which the 
enrichment of an heir comprises foreign property and assets as well as domestic property 
and assets and (c) those cases in which the enrichment of an heir comprises foreign pro-

d . 1 d'ff f . . 452) perty an assets m severa 1 erent ore1gn countries. 

452) Part C. IV.6.2. to IV.6.2.3., p. 201 seqq. 
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D. Conclusion 

l General 

Having discussed both South-African estate duty levied on [international] deceased estates 
and German inheritance taxes levied on the enrichment of an heir by a succession to [in­
ternational] property and assets, the following embodies a theoretical discussion of possible 
problems connected with the double taxation of South-African / German deceased estates. 

What follows will show selected problems connected with the double taxation of South­
African / German deceased estates and will especially deal with the unilateral relief gran­
ted where a deceased estate or the enrichment of an heir is subjected to both the South­
African Estate Duty Act and the German ErbStG. 
After the unilateral relief granted by both systems has been discussed, a brief conclusion 
and a recommended solution for problems arising will be offered. 

II. Selected problems concerning the double taxation 
of South-African I German deceased estates 

The problem of double taxes levied on South-African / German deceased estates arises 
from two main categories, viz. (a) where a South-African [international] deceased estate of 
a person who died as an 'ordinarily resident' of the Republic comprises South-African as 
well as German property and assets, and where neither the deceased nor the heir who suc­
ceeds to his South-African and German property and assets fall within the wide definition 
of the term 'resident' ('Inlander') for German inheritance tax purposes; and,(b) and those 
categories, where_ a South-African [international] deceased estate of a person who died as 
an 'ordinarily resident' of the Republic comprises South-African as, well as German pro­
perty and assets, and either the deceased or the heir who succeeds to his South-African 
and German property and assets falls within the wide definition of the term 'resident' 
( 'Inlander') for German inheritance tax purposes. 
A third category is introduced by those cases where a 'resident' deceased ( 'Inlander') for 
German inheritance tax purposes can be regarded as a 'non-resident' deceased for South­
African estate duty purposes, whose South-African deceased estate is liable for the pay­
ment of South-African estate duty on his property and assets situated or by right of action 
enforceable and recoverable in South-Africa, as well as for the payment of German inheri­
tance taxes levied on the enrichment his heir acquired by a succession to the same pro­
perty and assets. 

II.1. The international deceased estate of an 'ordinary resident' of the Republic comprises 
South-African as well as German property and neither the deceased nor the heir 
can be subsumed under the term 'resident' ('Inlander') for German 
inheritance tax purposes 

As soon as the international deceased estate of an 'ordinary resident' of the Republic 
comprises South-African as well as German property and assets, the estate will be liable 
for the payment of South-African estate duty on the deceased' s South-African and German 
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property and assets, because the world-wide property and assets of an 'ordinarily resident' 

of the Republic form the ba$iS for the South-African estate duty liability of an 'ordinary 
·ct ' ' d d l) res1 ent s ecease estate. 

11.1.1. No unilateral relief granted in terms of sec. 21 of the German ErbStG 

In those cases where neither the deceased nor his heir can be subsumed under the term 
'resident' for German inheritance tax purposes, the heir of a South-African deceased who 

succeeds to German property and assets falls within the scope of the so-called 'limited 

tax liability' in terms of sec. 2 (1) No. 3 of the German ErbStG as far as the German 

property and assets which are embodied in the South-African international deceased estate 
are concemed.

2
) 

This means that the heir of an 'ordinary resident' of the Republic of South-Africa is liable 

to pay German inheritance taxes on the German property and assets (his enrichment) he 

acquired from the deceased b! succession (sec. 2 (1) No. 3 of the ErbStG and sec. 121 (2) 
No. 1 to No. 9 of the BewG). ) · 

Consequently the German property and assets which are embodied in the South-African de­

ceased estate of an 'ordinary resident' are subjected to South-African estate duty 
4
) as 

well as to German inheritance taxes in terms of sec. 1 (1) No. 1, sec. 3 (1) No. 1 and sec. 

2 (1) No. 3 of the ErbStG read together with sec. 121 (2) No. 1 to No. 9 of the BewG.
5
) 

In cases where a 'non-resident' of the Federal Republic is subjected to a 'limited inheri­

tance tax liability' which is levied on the enrichment he acquired by succeeding to Ger­

man property and assets in terms of sec. 121 (2) No. 1 to No. 9 of the BewG, the German 

inheritance taxation takes place according to the situs principle (' Belegenheitsprinzip'). 

The levying of inheritance taxes on German property and assets in accordance with the si­

tus principle prevails over other possible death tax liabilities levied on the same property 

and assets in a foreign country (he~) the South-African estate duty levied simultaneously 

on the German property and assets). · 

Consequently the heir who succeeds to German property and assets in this category cannot 

claim a deduction of t~e attributable South-African estate duty he paid in South-Africa in 
respect of German property and assets. He has to pay his German inheritance tax liability 
in full and no deduction of the South-African estate duty paid may be claimed from the 
amount of German inheritance taxes payable in terms of sec. 21 of the ErbStG, because 

the heir falls within the scope of ?)he so-called 'limited inheritance tax liability' in terms 

of sec. 2 (1) No. 3 of the ErbStG. 

1) Vide supra, part B. III.2.1.1. to 111.2.1.1.c, p. 68 seqq. I part B. III.2.2.1. to III.2.2.1.c., p. 82 seqq. I 
part B. III.2.3.1., p. 94. 

2) Supra, part C. IV.3., p. 190 seqq. of this thesis. 
3) Part C. IV.1., p. 183 / part. C. IV.3., p. 190 seqq. 
4) Cf., for the South-African Law, part B. III.2.1.1. to III.2.1.1.c, p. 68 seqq. I part B. IIl.2.2.1. to 

III.2.2.1.c., p. 82 seqq. I part B. III.2.3.1., p. 94. 
5) For the German Law, part C. III.1.1. to IIl.1.1.2.c.dd., p. 135 seqq. and part C. IV.l., p. 183 / part. 

C. IV.3., p. 190 seqq. 
6) Vide, part C. IV.3., p. 190 seqq~ part C. IV.6.1.1., p. 198 seq. I Lethaus, IWB Fach 3, Gruppe 9, 

(1985), p. 71 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 104 / Meineke, ErbStG - commenta­
ry, sec. 2, para. 10 seqq. 

7) See, part C. IV.6.1.1., p. 198 seq. 
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11.1.2. The unilateral relief granted in terms of sec. 16 (c) of the South-African EDA 

However, in cases (a) where the deceased can be considered as an 'ordinary resident' of 
the Republic of South-Africa at the date of his death, and (b) where German inheritance 
taxes were paid on German property and assets, but where the German property and assets 
are also included in the deceased 's estate for South-African estate duty, sec. 16 (c) of the 
South-African Estate Duty Act provides the possibili~ of deducting German inheritance ta­
xes paid from the South-African estate duty liability. ) 

In these cases the deductible amount of paid German inheritance taxes will be limited to 
the amount of South-African estate duty which is attributable to the same property and as­
sets. Any excess of German inheritance tax~s paid is therefore not deductible from the 
amount of South-African estate duty payable.9 

Consequently the double taxation problem which can occur in those cases where the inter­
national deceased estate of an 'ordinary resident' of the Republic comprises South-African 
as well as German property and neither the deceased nor the heir can be subsumed under 
the term 'resident' ('Inlander') for German inheritance tax purposes is solved mainly by 
the application of the deduction allowed in terms of sec. 16 (c) of the EDA. 

In terms of sec. 16 (c) of the EDA the amount of German inheritance taxes levied on Ger­
man property and assets in terms of sec. 1 (1) No. 1, sec. 3 (1) No. 1, sec. 2 (1) No. 3 of 
the ErbStG and sec. 121 (2) No. 1 to (9) of the BewG, can be deducted from the attribut­
able amount of South-African estate duty levied on the same German property and 

10) 
assets. 

11.1.3. Problems connected with unilateral relief 

Nevertheless, although the deduction, in terms of sec. 16 (c) of the EDA, of German inhe­
ritance taxes paid seems to be unproblematic, it must be acknowledged that the payment 
of a German inheritance tax liability by a South-African heir who acquired German proper­
ty and assets in terms of a South-African succession can bear administrative and other 

problems of a more theoretical nature. 
First of all, South-African deceased estates are administered bJ an executor and a SouthA­
frican estate duty liability is normally paid by the executor.11 It is therefore questionable 
who is liable to pay a German inheritance tax liability, the final heir who succeeds to 
German property and assets, or the executor who adminsters the international deceased 
estate including the German property and assets. 
A further, more theoretical, problem is the question when the German inheritance tax li­
ability of the South-African heir has to be paid and when it can be deducted from the­
amount of estate duty levied on the same property and assets. 
It was shown above that a German inheritance tax liability levied on the enrichment of an 
heir or a beneficiary acquired by a succession according to South-African Law will only 
come into force when a beneficiary who falls within the scope of a German 'inheritance 
tax liability' in accordance with sec. 2 of the ErbStG receives his share of the 

8) Ut supra, part B. IIl.5.3., p. 110 seqq. 
9) Compare supra, part B. 111.5.3., p. 111 seq. 
10) Cf., part B. Ill.5.3., p. 110 seqq. 
11) For the person liable to pay South-African estate duties see, part B. III.7., p. 115 seqq. 
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. h . 12) m entance. 

However, according to the South-African Law of Succession and the South-African Admini­
stration of deceased estates the beneficiary of a succession succeeds only to the residue of 
the deceased estate, that is to say he receives his share of the inheritance only after an 
estate duty liability which is levied on the deceased estate and consequently also on the 
German property and assets has been paid. 

These are just two examples of administrative or theoretical difficulties that can arisewhe­
re a German inheritance tax liability can be deducted from a South-African estate duty li­
ability in terms of sec. 16 (c) of the EDA. 

This is not the place to attempt a solution of these or other problems, but a tax practitio­
ner or the tax administration faced with the payment and deduction of German inheritance 
taxes payable should bear these problems in mind, where the international deceased estate 
of a deceased who was 'ordinarily resident' in the Republic includes German property and 
assets. 

Similar problems could occur in those cases where a deceased who was 'ordinarily resi­
dent' in the Republic at the time of his death emigrated from Germany to South-Africa for 
tax reasons. His heir would then be liable for the payment of German inheritance taxes in 
terms of sec. 2 and sec. 4 of the AStG (' extended limited inheritance tax liability'). But 
since South-Africa cannot be considered as a tax haven ('Niedrigsteuerland') in terms of 
sec. 2 (2) and 4 (2) of the AStG, the matter need not be pursued further. 13) 

II.2. The international deceased estate of an 'ordinary resident' of the Republic comprises 
South-African as well as German property and either the deceased or the heir 
or both can be subsumed under the term 'resident' ('Inlander') for 
German inheritance tax purposes 

The statement of affairs becomes difficult once the double taxation of South-African / 
German deceased estates arises from the fact that the international deceased estate of an 
'ordinary resident' of the Republic comprises South-African as well as German property 
and either the deceased or the heir or both can be subsumed under the term 'resident' 
('Inlander') for German inheritance tax purposes. 

In the leading South-African judgments dealing with the question whether or not a person 
can be considered to be 'ordinarily resident' for South-African tax purposes, the question 
whether or not a person can be 'ordinarily resident' in more than one country at the same 
. . 14) 

time remams an open one. 
However, it is clear that the German Tax Law provides for the possibility that a person (a 
taxpayer) can have more than one 'place of residence' ('Wohnsitz', in terms of sec. 8 
AO) at the same time.15) 
As soon as a person establishes his 'place of residence' (' Wohnsitz', in terms of sec. 8 
AO) or his 'customary place of abode' (' gewohnlichen Aufenthalt', in terms of sec. 9 AO) 
in Germany, he is regarded as a ' tax resident' (' Steuerinlander,) of the Federal Republic 
of Germany for inheritance tax purposes (sec. 2 (1) No. 1 lit. a. of the ErbStG and sec. 8, 

12) See, part C. IV.5.2., p. 195 seq. and compare part C. IIl.2.2.2., p. 160 seq. 
13) ½'de supra, part C. IV.4., p. 192 seqq. 
14) Cohen v. CIR, 1946 AD 174 (at p. 185) / CIR v. Kuttel, 1992 (3) SA 242 (at p. 248) I cf., part 

B. 111.2.1.2.a., p. 78 seqq. 
15) See, especially BFH BStBl. II 1984, p. 11 I part. C. IV.2.2.1.a, p. 185 seq. 
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16) 
sec. 9 of the AO). . 

Because the factual scope for esta~lishing a 'place of residence' in Germany for inheri­
tance tax purposes is very wide, 

17 
it can happen that either a South-African deceased 

who had his 'real home' in South-Africa and is 'ordinarily resident' in the Republic for 
South-African estate duty purposes, or his heir, can simultaneously also be 'tax residents' 
of the Federal Republic of Germany.18) 

To repeat the example of the wide scope of the term 'to establish a residence in Germa­
ny' ('Wohnsitz ') given supra, if a South-African citizen owns, for example, a semi-deta­
ched house in Germany and uses this house@wice a year for a sufficient period, he esta­
blishes his 'residence' at this place and has to be regarded as a 'tax resident' of the Fe­
deral Republic in terms of sec. 2 (1) No. 1 lit. a. of the ErbStG and sec. 8 AO .19) 

Practically this can lead to problematic cases where the international deceased estate of 
an 'ordinary resident' of the Republic comprises South-African as well as German property 
and either the deceased or the heir can be subsumed under the term 'resident' ( 'Inlan­
der') for German inheritance tax purposes. 

Because the German ErbStG provides different possibilities for deducting paid foreign death 
taxes and the different possibilities depend on whether or not the deceased was a 'tax re­
sident' ('Steuerinlander') of the Federal Republic, or whether or not his heir was a 'tax 
resident' of Germany, the following presentation of the diffculties of double taxation that 
can occur on the levying of death taxes on South-African / German deceased estates and 
the possible unilateral relief that can be granted either by sec. 16 (c) the South-African 
EDA or by sec. 21 of the German ErbStG is divided into three main categories. 

(a) At the time of his death the deceased was 'ordinarily resident' for South-African esta­
te duty purposes as well as a 'tax resident' for German inheritance tax purposes, and the 
succeeding heir can also be regarded as a 'tax resident' of the Federal Republic. 
(b) At the time of his death the deceased was 'ordinarily resident' for South-African esta­
te duty purposes as well as a 'tax resident' for German inheritance tax purposes, but the 
succeeding heir cannot be regarded as a 'tax resident' of the Federal Republic. · 
(c) At the time of his death the deceased was 'ordinarily resident' for South-African esta­
te duty purposes and only the succeeding heir can be regarded as a 'tax resident' of the 
Federal Republic. 

II.2.1. At the time of his death the deceased was 'ordinarily resident' for South-African 
estate duty purposes as well as a 'tax resident' for German inheritance tax purpo­
ses, and the succeeding heir can also be regarded as a 'tax resident' of the Federal 
Republic 

The first category which can produce a South-African / German double taxation problem 
arises from those cases where a deceased was 'ordinarily resident' for South-African esta­
te duty purpo.ses as well as a 'tax resident' for German inheritance tax purposes, and the 

16) Part C. N.2.2.1. to N.2.2.1.b., p. 185 seqq. 
17) See, part. C. N.2.2.1.a., p. 185 seq., especially footnote 308 ad hunc Jocum. 
18) Vide supra, part. C. N.2.2.1.a., p. 185 seq. 
19) Compare, part. C. N.2.2.1.a., p. 185. 
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succeeding heir can also be regarded as a 'tax resident' of the Federal Republic. 

As soon as a deceased was 'ordinarily resident' in South-Africa at the time of his death, 

his world-wide property and assets will form the ba~is for the estate duty liability which 
has to be paid on his international deceased estate.20 

If the same deceased can also be regarded as a 'tax resident' of the Federal Republic of 
Germany, because he either established his 'residence' ('Wohnsitz ') within the Federal 

Republic or he established his 'customary place of abode' ( 'gewohnlichen Aufenthalt') in 

Germany, his heir will be liable for ~~e payment of German inheritance taxes in terms of 
sec. 2 (1) No. 1 lit. a. of the ErbStG. ) 

However, as the heading of this paragraph indicates, the 'unlimited tax liability' of the 

heir in terms of sec. 2 (1) No. 1 lit. a. of the ErbStG can furthermore arise from the fact­

that the heir himself has to be regarded as a 'tax resident' of the Federal Republic of 

Germany. 

It was shown above that the tax liability in terms of sec. 2 (1) No. 1 lit. a. of the German 
ErbStG constitutes a so-called 'unlimited inheritance tax liability'

22
) and the heir who is 

subjected to an 'unlimited inheritance tax liability' will be taxable in accordance with the 

11 d . . 1 f . 1· 23) so-ca e pnnc1p e o un1versa tty. 

In accordance with the principle of universality an heir is liable for the payment of Ger­

man inheritance taxes for the enrichment he acquired by succeeding to domestic as well as 
foreign property and assets.

24
) 

Consequently the South-African Commisioner of Inland Revenue and the German Financial 

Administration will respectively tax the world-wide property and assets embodied in the 

deceased estate of an 'ordinary resident' of the Republic and the world-wide pr~0rty and 
assets (the enrichment) acquired by the heir of the same deceased by succession. 

5 

As a result all the property and assets in the deceased estate of an 'ordinarily resident' of 

the Republic who is simultaneously a 'tax resident' of the Federal Republic of Germany 

will be subjected to both South-African and German taxation. 

11.2.1.1. The unilateral relief granted in terms of sec. 21 (2) No. 1 of the German ErbStG 

Because the heir of a deceased who was simultaneously 'ordinarily resident' in the Repu­
blic and a 'tax resident' of the Federal Republic of Germany falls within the wide scope 
of the so-called 'unlimited inheritance tax liability' (in terms of sec. 2 (1) No. 1 lit. a. of 

the ErbStG) the heir is abl5 to benefit from the unilateral relief granted in terms of sec. 

21 of the German ErbStG.
26 

As soon as a deceased at the time of his death has to be considered as a 'tax resident' 

of the Federal Republic, sec. 21 (2) No. 1 of the ErbStG grants the heir unilateral relief, 

20) Vide supra, part B. III.2.1.1. to III.2.1.1.c, p. 68 seqq. I part B. IIl.2.2.1. to IIl.2.2.1.c., p. 82 seqq. 
/ part B. 111.2.3.1., p. 94. 

21) Vt supra, part C. IV.2.2.1. to IV.2.2.1.b., p. 185 seqq. 
22) Supra, part C. IV.1., p. 182 and part C. IV.2.2.1. to IV.2.2.1.b., p. 185 seqq. 
23) Part C. IV.1., p. 183. 
24) See also, part C. IV.1., p. 183. 
25) Cf., for the South-African Law, part B. III.2.1.1. to 111.2.ll.c, p. 68 seqq. I part B. IIl.2.2.1. to 

III.2.2.1.c., p. 82 seqq. I part B. III.2.3.1., p. 94 and for the German Law, part C. III.1.1. to 
III.1.1.2.c.dd., p. 135 seqq. and part C. IV.1., p. 183 / part. C. IV.3., p. 190 seqq. 

26) Refer to, part C. IV.6.1.1., p. 198 seq. 
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for those death taxes which were paid in respect of foreign property and assets which can 

be compared to the categories of domestic property and assets enumerated in sec. 121 (2) 
No. 1 to No. 9 of the BewG [e.g. foreign taxes levied on foreign 'real estate' ('Grund­
stilcke' in terms of sec. 121 (2) No. 2 of the BewG) or foreign taxes levied on foreign bu­
siness capital or operating assets (sec. 121 (2) No. 3 of the BewG)].27) 

The heir of a deceased who was a 'tax resident' of the Federal Republic can therefore 
deduct South-African estate duty paid in respect of the property items mentioned from 
German inheritance taxes payable up to the 'Anrechnungshochstbetrag' ('maximum amount 
of deductible paid foreign death taxes'), which is assessed in terms of sec. 21 (1) sentence 

28) 
2 of the ErbStG. 

However, in the cases examined here it is striking that the unilateral relief provision of 
sec. 21 (2) No. 1 of the ErbStG reflects only the scope of the non-deductible tax liability 

of a foreigner who is liable for German inheritance taxes according to the situs principle 
(in terms of a 'limited inheritance tax liability' sec. 2 (1) No. 3 of the ErbStG and sec. 
121 (2) of the BewG)

29
) as the scope of a deductible amount of foreign death taxes paid 

for a 'tax resident' of the Federal Republic (see, sec. 21 (2) No. 1 of the ErbStG and sec. 
121 (2) of the BewG). 30) · 

And, what is more, it can be observed that the universal scope of the ErbStG to subject 
'tax residents' of the Federal Republic to an 'unlimited tax liability' includes more fo­
reign property and assets in the basis for the German inheritance tax liability than just 
those property items enumerated in sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of the 
BewG. 

In this context it is of further significance to note that foreign taxes paid which do not 
fall within the categories laid down in sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of 
the BewG cannot be deducted from German inheritance taxes levied on an enrichment by 
h 

. 31) 
t ese property items. 

As a result double taxes which are levied by the German ErbStG and the South-African 
EDA on property and asset categories which are not expressly included in sec. 21 (2) No. 1 
of the ErbStG and sec. 121 (2) of the BewG will be payable in full and cannot be avoided 
or relieved by reference to sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of the 
BewG.32) 

The deductibility of foreign death taxes in terms of sec. 21 (2) No. 1 of the ErbStG and 
sec. 121 (2) of the BewG may grant a sufficient unilateral relief in cases where a 'tax re­

sident' of the Federal Republic is a 'tax resident' of Germany only and where he has to 
pay German inheritance taxes and South-African estate duty as a 'non-resident' of the 
Republic, which in accordance with the situs principle will be limited to property and as­
sets he owned in South-Africa. 
But in cases where a 'tax resident' of the Federal Republic can also be regarded as an 

27) See, part C. IV.6.1.4., p. 200 seq. 
28) For the assessment of the so-called 'Anrechnungshochstbetrag' see, part C. IV.6.2.2., p. 203 

seq. 
29) For further information on the 'limited tax liability' refer to, part C. IV.3., p. 190 seqq. 
30) See, Lethaus, IWB Fach 3, Gruppe 9, (1985), p. 71. 
31) Meineke, ErbStG - commentary, sec. 21, para 30. 
32) Compare, Meineke, ErbStG - commentary, sec. 21, para 30. 
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'ordinarily resident' of the Republic of South-Africa, the unilateral relief provided in terms 
of sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of the BewG grants only a limited uni­

lateral relief in respect of paid foreign death taxes, because the provisions of the ErbStG 

and the BewG mentioned do not envisage all categories of property and assets which are 
taxed by the South-African EDA and the German ErbStG in accordance with the principle 
of taxing the world-wide property and assets of a deceased who was 'ordinarily resident, 

in the Republic as well as a 'tax resident' of the Federal Republic at the time of his de­
ath. 

II.2.1.2. The unilateral relief granted in terms of sec. 16 (c) of the South-African EDA 

However, it is possible in these cases that sec. 16 (c) of the EDA may grant unilateral re­

lief from double taxation on South-African property and assets which do not fall within the 
unilateral relief categories of sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of the 

BewG. 
But as already observed, 

33
) sec. 16 (c) of the EDA grants a unilateral relief only in those 

cases (a) where the deceased can be considered to be 'ordinarily resident' in the Republic 

of South-Africa at the time of his death, and (b) where foreign death taxes (German inhe­

ritance taxes) were paid on foreign (i.e. German) property and assets which are also inclu­

ded in the South-African deceased estate liable for the payment of South-African estate 

duty. 
·Whereas the cases examined here fulfil the first precondition of sec. 16 (c) of the EDA, 

because the deceased has to be regarded as an 'ordinary resident' of the Republic at the 
time of his death, it must be acknowledged that the second precondition of sec. 16 (c) 
EDA is not complied with. 

On the one hand it can be confirmed that the German inheritance taxes which are levied 
on German property and assets and which are included in the deceased estate of an 'ordi­
nary resident' can be deducted from the attributable amount of South-African estate duty 

payable. 
But on the other hand it must be observed that the German inheritance taxes which are 

levied on South-African property and assets due to the wide 'unlimited tax liability' of the 
heir, which is rooted in the German ErbStG cannot be deducted from the South-African 
estate duty payable for they are levied on South-African and not German property and as­

sets. 

Consequently it can be concluded that sec. 16 (c) of the South-African EDA will not grant 
unilateral relief in those cases where German inheritance taxes are levied simultaneously 

on South-African property and assets owned within the Republic by a deceased who was 
'ordinarily resident' in the Republic as well as 'tax resident' in Germany. 

II.2.1.3. Other problems 

Further problems in the context of the cases just examined can occur from the fact that 
unilateral relief from double taxation in terms of sec. 16 (c) of the South-African EDA and 
sec. 21 of the German E)bStG will only be granted where the deductible foreign death tax 

has actually been paid. 
34 

33) Ut supra, part B. III.5.3., p. 110 seqq. and part D. 11.1.2., p. 215. 
34) Compare part B. III.5.3., p. 110 seqq. and part C. IV.6.1.5., p. 201. 
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As a result, the above mentioned possiblities of seeking unilateral relief will lead to the 
administrative problem that in practice the unilateral relief regulations cannot be applied 
cumulatively but only alternatively. 

In the cases examined here the fact that unilateral relief will be granted alternatively ra­
ther than cumulatively can lead to the following results. 
The taxpayer who is liable to pay German inheritance taxes as well as South-African esta­
te duty because at the time of his death the deceased was 'ordinarily resident' for 
South-African estate duty puposes as well as a 'tax resident' for German inheritance tax 
purposes has to decide whether he pays German inheritance taxes first and benefits from 
the unilateral relief granted in terms of sec. 16 (c) of the EDA or whether he pays South­
African estate duty first and benefits from the unilateral relief granted in terms of sec. 21 
(1), 21 (2) No. 1 of the ErbStG and sec. 121 (2) of the BewG. 

In both cases the taxpayer will be left with property items on which he is liable to pay 
double death duties. 
For example, if the taxpayer pays the German inheritance tax liability first and seeks uni­
lateral relief in terms of sec. 16 (c) of the South-African EDA, he can only deduct the 

German inheritance taxes paid on German property and assets from the attributable value 
these property and asset items reveal in his South-African estate duty liability. In these 
cases he will be liable to pay German inheritance taxes as well as South-African estate 
duty on his South-African property and assets. 
On the other hand, if the taxpayer pays the South-African estate duty liability first and 
applies for unilateral relief in terms of sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of 
the BewG he can only deduct South-African estate duty which was levied on certain 
South-African property items and which can only be deducted• up to the maximum amount 
of deductible paid foreign death taxes ('Anrechnungshochstbetrag'), in terms of sec. 21 (1) 

sentence 2 of the ErbStG. 35) In these cases the taxpayer will be liable to pay German in­
heritance taxes as well as South-African estate duty on his German property and assets. In 
addition he will be liable for the payment of double death duties on his South-African pro­
perty and assets which do not fall within the scope of sec. 21 (2) No. 1 of the ErbStG and 
sec. 121 (2) of the BewG and which are subjected to a South-African estate duty liability 
as well as a German inheritance tax liability. 

But even if both unilateral relief regulations were to be applied cumulatively the result 
would only be a partial relief from double taxation. This results mainly from the fact that 
the wide scope of the so-called 'unlimited inheritance tax liability' in terms of sec. 2 (1) 

No. 1 lit. a. of the German ErbStG and its attitude of taxing the world-wide enrichment an 
heir acquired by succeeding to domestic and foreign property and assets is only compensa­
ted by an insufficient unilateral relief granted in terms of sec. 21 (2) No. 1 of the ErbStG 
and sec. 121 (2) of the BewG. 36) 

. The insufficiency of this unilateral relief, combined with the fact that sec. 16 (c) of the 
South-African EDA only grants a unilateral relief where foreign (in this case German) 

property and assets included in the estate of a deceased who was 'ordinarily resident' in 
the Republic at the time of his death are subjected to double taxation, points to the obser­
vation that some South-African property and asset items will be subjected to double taxa-

35) Vide supra, part C. IV.6.2.2., p. 203 seq. 
36) For substantial critizism of sec. 21 (1) No. 1 of the ErbStG see, Meineke, ErbStG - commenta­

ry, sec. 21, para. 30. 
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tion even if the unilateral relief regulations of sec. 16 (c) of the South-African EDA and 
sec. 21 of the German ErbStG were to be applied cumulatively. 

For these reasons it can be concluded that in cases where a deceased was an · ordinarily 
resident' for South-African estate duty purposes as well as a · tax resident' for German 
inheritance tax purposes, and where the succeeding heir can be regarded as a 'tax resi­
dent' of the Federal Republic, the deceased estate or the enrichment of the heir will be 
subjected to a partial South-African I German double death taxation. 

It can be concluded further that the unilateral relief regulations provided by the South­
African and the German ErbStG do not have the scope to provide a sufficient unilateral 
relief from the double taxation problem mentioned, even if the provisions of sec. 16 (c) of 
the EDA or sec. 21 of the ErbStG were to be applied cumulatively. The double taxation 
problem would only be solved partially. 

Finally it has to be mentioned that the problems mentioned supra in part D. II.1.3., p. 215 
seq. can be applied and added mutatis mutandis to these problems of double taxation, 
which occur as soon as a deceased can be considered as an 'ordinarily resident' for 
South-African estate duty purposes as well as a · tax resident' for German inheritance tax 
purposes, and where the succeeding heir can be regarded as a 'tax resident' of the Feder­
al Republic. 

11.2.1.4. Final remarks 

This double taxation problem is of further importance in those cases where a deceased 
emigrated or moved from Germany to South-Africa and dies, for example, four years after 
he came to the Republic. In these cases the deceased will regularly be characterized as an 
· ordinarily resident' of the Republic. 
On the other· hand he will still fall within the ambit of sec. 2 (1) No. 1 lit. b. of the Ger­
man ErbStG.

37
) His heir, whether or not he can be considered as a 'tax resident' of the 

Federal Republic, will therefore fall within the category of the so-called 'extended unlimi­
ted tax liability' in terms of sec. 2 (1) No. 1 lit. b of the ErbStG because the deceased 
was still a 'tax resident' of the Federal Republic in terms of sec. 2 (1) No. 1 lit. b. of the 
ErbStG.38) 
The problems resulting from this fact are the same as those mentioned above and apply 
mutatis mutandis to the category under discussion. 

II.2.1.5. S\Dllmary 

Finally it can be stated that the wide scope of the German Inheritance Tax Act concerning 
persons who are regarded as 'tax residents' of the Federal Republic in terms of sec. 2 (1) 

No. 1 of the ErbStG can lead to difficulties where the deceased can also be considered to 
be 'ordinarily resident' for South-African estate duty puposes. 
Especially where an 'unlimited German inheritance liability' or an 'extended unlimited in­
heritance tax liability', which includes the enrichment of an heir by domestic as well as 
foreign property and assets, conflicts with the attitude of taxing the world-wide property 
and assets of a deceased who was · ordinarily resident' for South-African estate duty pur-

37) For details see, part C. IV.2.2.2., p. 186 seqq. 
38) Part C. IV.2.2.2., p. 186 seqq. 
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poses, the simultaneous levying of taxes by both death tax acts will lead to a partial dou­

ble taxation of South-African I German deceased estates. 

The unilateral relief regulations of sec. 16 (c) of the South-African EDA and sec. 21 of the 
German ErbStG do not grant a full relief in these cases. 

11.2.2. At the time of his death the deceased was 'ordinarily resident' for South-African 
estate duty purposes as well as a 'tax resident' for German inheritance tax purpo­
ses, but the succeeding heir cannot be regarded as a 'tax resident' of the Federal 
Republic 

The second category of cases, where a deceased can be characterized as an 'ordinary re­

sident, for South-African estate duty purposes as well as a 'tax resident, for German in­

heritance tax purposes, but the succeeding heir cannot be regarded as a 'tax resident, of 

the Federal Republic embodies the same problems mentioned above in D. 11.2.1. to 11.1.5., 
p. 217 seqq. 
The only difference is that the 'unlimited inheritance tax liability, of the heir to pay Ger­

man inheritance taxes is not based on the fact that the person of the heir can be regarded 

as a 'tax resident' of the Federal Republic. 

But it has been observed that the fact that a deceased can be regarded as a 'tax resi­

dent' of the Federal Republic of Germany, because he either established his 'residence' 

('Wohnsitz') within the Federal Republic or established his 'customary place of abode' 

('gewohnlichen Aufenthalt') in Germany, is sufficient to subject his heir to an 'unlimited 

inheritance tax liability' in terms of sec. 2 (1) No. 1 lit. a. of the German ErbStG, even if 

h h . . ' 'd , 'd C • 39) t e err 1s a non-res1 ent , 1 est a 1ore1gner. 

In this context it should furthermore be mentioned that an heir can also be subjected to an 

'unlimited inheritance tax liability' where the deceased falls within the ambit of the so­

called 'extenaed unlimited inheritance tax liability' in terms of sec. 2 (1) No. 1 lit. b. of 
the ErbStG.40 

Consequently the taxable enrichment of the heir acquired by succession comprises his en­

richment by domestic (German) as well as foreign (South-African) property and assets. 
1
If the same deceased was 'ordinarily resident' in South-Africa at the time of his death, 

his world-wide property and assets will also form the basis for the estate duty liability 

which has to be paid on his international deceased estate, and the problems mentioned ab­

ove in D. 11.2.1. to 11.1.5., p. 217 seqq. can be applied mutatis mutandis to this category. 

11.2.3. At the time of his death the deceased was 'ordinarily resident' for South-African 
estate duty purposes and only the succeeding heir be regarded as a 'tax resident' 

of the Federal Republic 

In . the last category of cases, where a deceased can be qualified as an 'ordinarily resi­

dent' for South-African estate duty purposes but only the succeeding heir is a 'tax resi­

dent, of the Federal Republic, the double taxation problem has a different dimension. 

It was mentioned above that as soon as a deceased was 'ordinarily resident, in South­

Africa at the time of his death, his world-wide (German and South-African) property and 

assets give rise to a South-African estate duty liability payable on his international dece-

39) Vide supra, part C. IV.2.2.1. to IV.2.2.1.b., p. 185 seqq. 
40) See, part C. IV.2.2.2., p. 186 seqq. 
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41) 
ased estate. 

Under the category examined here, the deceased cannot be regarded as a 'tax resident' of 

the Federal Republic of Germany. Nevertheless, a South-African / German double taxation 

problem will arise from the fact that the heir who succeeds to the South-African and Ger­
man property of the deceased has to be regarded as a 'tax resident' of the Federal Repu­
blic. 

Because the heir is a 'tax resident' of Germany he falls within the scope of the so-called 
'unlimited inheritance tax liability' in terms of sec. 2 (1) No. 1 lit. a. of the German 
ErbStG.

42
) As soon as an heir falls within the 'unlimited inheritance tax liability' for Ger­

man inheritance tax purposes, his enrichment is taxed according to the principle of univer­
sality, that is to say the enrichment the heir acquired by succeeding to domestic (German) 

as well as foreign (South-African)' property and assets is 0axable in terms of sec. 1 (1) No. 
1, sec. 3 to 6 and sec. 2 (1) No. 1 lit. a. of the ErbStG.

43 

Consequently all property and assets which are included in the deceased estate of an 'or­
dinary resident' of the Republic will be subjected to South-African I German double death 
taxation if the heir of the deceased is a 'tax resident' of the Federal Republic of 

44) 
Germany. 

11.2.3.1. The unilateral relief granted in terms of sec. 21 (2) No. 2 of the German ErbStG 

In the cases examined here, the heir of a deceased who is 'ordinarily resident' of the Re­
public falls within the wide scope of the so-called 'unlimited inheritance tax liability' (in 

terms of sec. 2 (1) No. 1 lit. a. of the ErbStG) and therefore has the possibility of benefit­
ting from the unilateral relief granted in terms of sec. 21 of the German ErbStG.

45
) 

As soon as a deceased at the time of his death has to be considered as a 'non-resident' 
(' kein Inlander'), the heir who falls within the 'unlimited inheritance tax liability' for 
German inheritance tax purposes is granted unilateral relief in terms of sec. 21 (2) No. 2 
of the ErbStG. Sec. 21 (2) No. 2 of/the ErbStG provides unilateral relief for death taxes 
paid in respect of all foreign property and assets acquired from the deceased by successi­

on, except for those taxes levied on domestic property and assets situated within the Fe­
deral Republic in terms of sec. 121 (2) No. 1 to No. 9 of the BewG.

46
) 

The heir of a deceased who was a 'non-resident' (' kein Inlander') for German inheritance 
tax purposes can therefore deduct South-African estate duty paid in respect of all South­
African property and assets acquired from the deceased by succ_ession from the amount of 
German inheritance taxes payable. 

However, the amount of South-African estate duty paid which can be deducted from the 
amount of German inheritance taxes payable cannot exceed the 'maximum amount of de­
ductible paid foreign death taxes' (' Anre~hnungshochstbetrag ') assessed in accordance 
with sec. 21 (1) sentence 2 of the ErbStG.

47 

41) Compare part B. III.2.1.1. to III.2.1.1.c, p. 68 seqq. I part B. IIl.2.2.1. to 111.2.2.1.c., p. 82 seqq. I 
part B. IIl.2.3.1., p. 94. 

42) Part C. IV.2.2.1. to IV.2.2.1.b., p. 185 seqq. 
43) Compare, part C. IV.1., p. 183. 
44) Cf., part C. IV.l., p. 183 and part C. IV.2.2.1. to IV.2.2.1.b., p. 185 seqq. 
45) Part C. IV.6.1.1., p. 198 seq. 
46) See, part C. IV.6.1.4., p. 200 seq. 
47) Compare, part C. IV.6.2.2., p. 203 seq. 
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It can therefore be observed that the German ErbStG grants full unilateral relief from fo­

reign death taxes (South-African estate duty) in those cases where the enrichment acquired 
by a 'tax resident' of the Federal Republic of Germany originates from a deceased who 
was a 'non-resident' of the Federal Republic. 

The unilateral relief in terms of sec. 21 (2) No. 2 of the ErbStG is only excluded where 

the German Inheritance Tax Act levies inheritance taxes on the enrichment acquired by 

succeeding to German property and assets in terms of sec. 121 (2) No. 1 to No. 9 of the 
BewG. Foreign taxes levied on the same German property and assets are not deductible 

because the German inheritance taxation takes place according to the situs principle 
( 'Belegenheitsprinzip'). 

43
) The levying of inheritance taxes on German property and assets 

in accordance with the situs principle prevails over other possible death tax liabilities on 

the same property and assets in a foreign country (here the South-African estate duty le­

vied simultaneously on the German property and assets).
49

) 

II.2.3.2. The unilateral relief in terms of sec. 16 (c) of the South-African EDA 

However, in these cases it is possible that sec. 16 (c) of the South-African EDA may grant 

unilateral relief from double taxes levied on the German property and assets of the dece­

ased which fall within the categories of sec. 121 (2) No. 1 to No. 9 and are therefore not 

deductible in terms of sec. 21 (2) No. 2 of the ErbStG. 

As indicated above, sec. 16 (c) grants unilateral relief in those cases where (a) the dece­

ased was 'ordinarily resident' in the Republic of South-Africa at the time of his death, 

and where (b) foreign death taxes (German inheritance taxes) were paid on foreign (i.e. 

German) property and assets which are also included in the South-African deceased estate 
liable for the p~yment of South-African estate duty.SO) 

While it is not possible to deduct foreign death taxes paid by an heir in a foreign country 

in respect of South-African property and assets from the amount of South-African estate 

duty levied on the same property and assets, it is possible to deduct the foreign death ta­

xes (German inheritance taxes) paid in respect of foreign property and assets from the at­

tributabl~ amount of South-African estate duty levied on the same foreign property and 
51) 

assets. 
' 

Consequently it can be concluded, that sec. 16 (c) of the South-African EDA allows for the 
deduction of German inheritance taxes levied on German property and assets also included 

in the South-African deceased estate. 

48) Part C. IV.3., p. 190 seqq~ part C. IV.6.1.1., p. 198 seq. 
49) Vide, part C. IV.3., p. 190 seqq., part C. IV.6.1.1., p. 198 seq. I Lethaus, lWB Fach 3, Gruppe 9, 

(1985), p. 71 / Schulz, Erbschaftsteuer, Schenkungsteuer, p. 104 / Meineke, ErbStG - commen­
tary, sec. 2, para 10 seqq. 

SO) Ut supra, part B. III.5.3., p. 110 seqq. and part D. 11.1.2., p. 215, part D. 11.2.1.2., p. 220. 
51) Compare, part B. 111.5.3., p. 110 seqq. 
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Il.2.3.3. Other problems 

It seems that the unilateral relief under discussion, id est which relates to those cases 
where the deceased was 'ordinarily resident' for South-African estate duty puposes and 
where only the succeeding heir can be regarded as a 'tax resident' of the Federal Repu­
blic, is unproblematic in comparison to the unilateral relief and the double taxation pro­
blem introduced by the previously examined cases. 

Nevertheless, it would be wrong to assume that these cases do not give rise to problems. 

First of all, as mentioned above, the unilateral relief in terms of sec. 16 (c) of the South­

African EDA as well as in terms ~ec. 21 of the German ErbStG is only granted where the 
foreign death tax has been paid. 

52 

This can and will lead to the administrative problem that although the double taxation pro­
blem could be solved were sec. 16 (c) of the South-African EDA and sec. 21 of the Ger­
man ErbStG to be applied cumulatively, the administrative practice seems to be to apply 
them alternatively. 

It therefore seems that the taxpayer will once again have to decide whether he pays Ger­
man inheritance taxes first· and benefits from the unilateral relief granted in terms of sec. 
16 (c) of the EDA or whether he pays South-African estate duty first and benefits from the 
unilateral relief granted in terms of sec. 21 (1), 21 (2) No. 2 of the ErbStG. 

Once more the taxpayer will be left with property items on which he is liable to pay dou­
ble death duties. 
For example, if the taxpayer pays the German inheritance tax liability first and seeks uni-

. lateral relief in terms of sec. 16 (c) of the South-African EDA, he can only deduct the 
German inheritance taxes paid on German property and assets from the attributable value 
these property and asset items give rise to in his South-African estate duty liability. 
In these cases he will be liable to pay German inheritance taxes as well as South-African 
estate duty on his South-African property and assets. 
On the other hand, if the taxpayer pays his South-African estate duty liability first and ap­
plies for unilateral relief in terms of sec. 21 (2) No. 2 of the ErbStG, he can deduct the 
amount of South-African estate duty paid in respect of all his inherited South-African pro­
perty items up to the 'Anrechnungshochstbetrag' (' maximum amount of deductible paid 
foreign death taxes'), in terms of sec. 21 (1) sentence 2 of the ErbStG.53) 
In these cases the taxpayer will be liable to pay German inheritance taxes as well as 
South-African estate duty on his German property and assets, but the double tax liability 
for the payment of South-African estate duty and German inheritance taxes on his inheri­
ted South-African property and assets will be reduced substantially by the unilateral relief 
granted in terms of sec. 21 (2) No. 2 of the ErbStG. 

However, the ideal situation for the taxpayer in the just mentioned cases would be to seek 
unilateral relief from South-African / German double taxation under a cumulative applica­
tion of sec. 16 (c) of the South-African EDA and sec. 21 (1), 21 (2) No. 2 of the German 
ErbStG. 

52) See, part B. III.5.3., p. 110 seqq. and part C. IV.6.1.5. 
53) Vide supra, part C. IV.6.2.2., p. 203 seq. 
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In addition to the problems mentioned it has to be acknowledged that the problems discus­
sed supra in part D. 11.1.3. p. 215 seq. will apply mutatis mutandis to the situation where 
an heir is liable for the payment of South-African / German death taxes because the de­
ceased was 'ordinarily resident' for South-African estate duty purposes and the succeeding 
heir has to be regarded as a 'tax resident' of the Federal Republic. 

II.2.3.4. Summary 

It can therefore be stated that in those cases where the deceased was 'ordinarily resident' 
for South-African estate duty purposes and the succeeding heir is a 'tax resident' of the 
Federal Republic, a sufficient unilateral relief could be achieved if the unilateral relief re­
gulations of sec. 16 (c) of the South-African EDA and sec. 21 (2) No. 2 of the German 
ErbStG were applied cumulatively. 

However, according to administrative practice the unilateral relief regulations mentioned 
will only be applied alternatively because it is necessary to pay a foreign death duty first 
in order to benefit from the unilateral relief granted either by sec. 16 (c) of the South­
African EDA or sec. 21 (2) No. 2 of the German ErbStG. 
In addition, other problems like the question who is liable to pay German inheritance ta­
xes, the final heir who succeeds to German property and assets (and who has to be consi­
dered as the 'tax resident' of the federal Republic) or the executor who adminsters the 
international deceased estate, including the South-African and the German property and as­
sets, can also arise in this context. 

11.3. The deceased estate of a 'non-resident' of the Republic is subjected to South-African " 
estate duty as well as to German inheritance taxes because the deceased was also a 
'resident' of the Federal Republic of Germany 

The final category which will be examined is that where a deceased has to be considered 
as a 'non-resident' of the Republic whose South-African deceased estate is liable for the 
payment of South-African estate duty as well as for the payment of German inheritance 
taxes because the deceased was a 'tax resident' ('Inlander') for German inheritance tax 
purposes. 

As soon as the international deceased estate of a 'non-resident' person of the Republic 
comprises South-African property and assets, his estate will be liable for the payment of 
South-African estate duty on those property and assets which are situated or by right of 
action enforceable or recoverable in the Republic of South-Africa.

54
) 

If the same deceased can also be regarded as a 'tax resident' of the Federal Republic of 
Germany, because he either established his 'residence' ('Wohnsitz') or his 'customary 
place of abode' (' gewohnlichen Auf enthalt ') in Germany, his heir (independently from the 
question whether or not the heir is a 'tax resident' of the Federal Republic) will be liable 
for the payment of German inheritance taxes in terms of sec. 2 (1) No. 1 lit. a. of the 
ErbStG (' unlimited inheritance tax liability'). 55) 

The same applies to those cases where the deceased falls within the ambit of sec. 2 (1) 

54) Compare, part B. III.2.1.2., p. 78 seqq. I part B. IIl.2.2.2., p. 91 seqq. and part B. 111.2.3.2., p. 95. 
55) Ut supra, part C. IV.2.2.1. to IV.2.2.1.b., p. 186 seqq. 
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No. 1 lit. b. of the German ErbStG.56) 

Because the deceased was a 'tax resident' of the Federal Republic at the time of his de­
ath his heir, whether or not he can be considered as a 'tax resident' of the Federal Repu­
blic, will fall within the category of the so-c)lled 'extended unlimited tax liability' in 
terms of sec. 2 (1) No. 1 lit. b of the ErbStG.57 

Because an heir who is subjected to an 'unlimited inheritance tax liability' or an 'exten-

. ded unlimited inheritance tax liability' is assessed for the ~~ent of German inheritance 
taxes on the basis of the so-called principle of universality, the enrichment he acquired 
by succeeding to domestic as well as foreign (here South-African) property and assets 
forms the basis of his German inheritance tax liability. 
As a result the South-African property and assets of the deceased which were already sub­
jected to a South-African estate duty assessment will also be taxed in terms of the Ger­
man ErbStG and therefore be subjected to double death taxation. 

11.3.1. No unilateral relief granted in tenns of sec. 16 (c) of the South-African EDA 

In those cases, where a deceased cannot be subsumed under the term 'ordinarily resident' 
for South-African estate duty purposes, only those items of his deceased estate which are 
situated within the Republic and which are by right of action enforceable and recoverable 
within South-Africa form his taxable deceased estate for South-African estate duty 

59) 
purposes. 
In these cases the South-African estate duty taxation takes place according to the situs 

principle and the South-African EDA as well as the German ErbStG is based on the princi­
ple that the levying of estate duty or inheritance taxes in accordance with the situs princi­
ple prevails over other possible death tax liabilities levied simultaneously on the same pro­
perty and assets in a foreign country (here the German inheritance tr» liability which is 
levied simultaneously on the same South-African property and assets). 

60 

The principle that the South-African estate duty taxation takes place in accordance with 
the so-called situs principle and that estate duty liability assessed in accordance with this 
principle on South-African property and assets prevails over other possible death tax liabi­
lities levied on the same property and assets in a foreign country, is mirrored in the unila­
teral relief regulation of sec. 16 (c) of the South-African EDA. 
It has been observed that the unilateral relief granted in terms of sec. 16 (c) of the 
South-African EDA depends mainly on the precondition that the deceased (a) was 'ordina­
rily resident' in the Republic of South-Africa at the date of his death, and (b) that foreign 
(here Gennan) inheritance taxes were paid on foreign (here German) property and 

61) 
assets. 
In the cases examined here the deceased cannot be regarded as 'ordinarily resident' in the 
Republic. The German inheritance tax liability levied on German property and assets is not 
deductible from the South-African estate duty liability which arises because it is not inclu-

56) See, part C. IV.2.2.2., p. 186 seqq. 
57) Compare, part C. IV.2.2.2., p. 186 seqq. 
58) Part C. IV.1., p. 183. 
59) See. part B. IIl.2.1.2., p. 78 seqq. I part B. Ill.2.2.2., p. 91 seqq. and part B. III.2.3.2., p. 95. 
60) Cf, part B. III.2.1.2., p. 78 seqq. I part B. IIl.2.2.2., p. 91 seqq. I part B. III.2.3.2., p. 95 and part 

B. IIl.5.3., p. 110 seqq. 
61) \l1de supra, part B. 111.5.3., p. 110 seqq. 

228 



ded in the basis on which the South-African estate duty liability is assessed. 
In so far as the German ErbStG levies taxes in addition to the South-African EDA on 
South-African property and assets, the inheritance taxes paid are not deductible in terms 
of sec. 16 (c) of the South-African EDA because they were levied in respect of South-Afri­
can property and assets but not in respect of foreign ( viz .. , German) property and assets. 

Consequently sec. 16 (c) of the South-African EDA will not grant a unilateral relief by de­
ducting the amount of German inheritance taxes paid in cases where the deceased estate 
of a non-resident is liable to pay South-African estate duty on South-African property and 
assets, and where German inheritance taxes were levied on the same property .and assets. 

11.3.2. The unilateral relief granted in terms of sec. 21 (1) No. 1 of the German ErbStG 

Because the heir of a deceased who was a 'tax resident' of the Federal Republic of Ger­
many falls within the wide scope of the so-called 'unlimited inheritance tax liability' (in 
terms of sec. 2 (1) No. 1 lit. a. of the ErbStG) or within the scope of the 'extended unli­
mited inheritance tax liability' (in terms of sec. 2 (1) No. 1 lit. b. of the ErbStG) the heir 
has the possibility of benefitting from the unilateral relief granted in terms of sec. 21 of 
the German ErbStG.62) 

As already mentioned, once a deceased at the time of his death has to be considered as a 
'tax resident' of the Federal Republic, sec. 21 (2) No. 1 of the ErbStG grants the heir uni­
lateral relief for those death taxes paid in respect of foreign property and assets which can 
be compared to the categories of domestic property and assets enumerated in sec. 121 (2) 
No. 1 to No. 9 of the BewG [e.g. foreign taxes levied on foreign 'real estate' (' Grund­
stlicke' in terms of sec. 121 (2) No. 2 of the BewG) or foreign taxes levied on foreign bu­
siness capital or operating assets (sec. 121 (2) No. 3 of the BewG)].

63
) 

The heir of a deceased who was a_ 'tax resident' of the Federal Republic can therefore 
deduct South-African estate duty paid in respect of the property items mentioned from the 
German inheritance taxes payable up to the 'Anrechnungshochstbetrag' ('maximum amount 
of deductible paid foreign death taxes'), which is assessed in terms of sec. 21 (1) sentence 

64) 
2 of the ErbStG. 

In contrast to the cases examined in part D. 11.2.1.1., p. 218 seqq., it is striking that in 
terms of the unilateral relief provision of sec. 21 (2) No. 1 of the ErbStG, which mirrors 
the scope of the non-deductible tax liability of a foreigner who is liable to pay German in­
heritance taxes according to the situs principle (in terms of a 'limited ~heritance tax li­
ability' sec. 2 (1) No. 3 of the ErbStG and sec. 121 (2) of the BewG),

65 
as the scope of 

the deductible amount of foreign death taxes paid by a 'tax resident' of the Federal Re­
public (see, sec. 21 (2) No. 1 of the ErbStG fl.Pd sec. 121 (2) of the BewG) seems to be 

. . h . d h 66 ) more appropriate m t e cases examme ere. 
This results mainly from the fact that the unilateral relief which is granted in terms of 
sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) No. 1 to No. 9 of the BewG corresponds 
with the scope of the South-African estate duty levied on the deceased estate of a 'non-

62) Refer to, part C. IV.6.1.1., p. 198 seq. 
63) Compare, part C. IV.6.1.4., p. 200 seq. 
64) Part C. IV.6.2.2., p. 203 seq. 
65) For details concerning the 'limited tax liability' refer to, part C. IV.3., p. 190 seqq. 
66) See, Letbaus, IWB Fach 3, Gruppe 9, (1985), p. 71. 
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resident, in accordance with a similar situs principle, comparable to the scope of the do­
mestic property and asset categories which are normally taxed according to the comparable 
situs priQciple embodied in sec. sec. 2 (1) No. 3 of the ErbStG and sec. 121 (2) of the 
BewG.67

J 

However, foreign taxes paid (here South-African estate duty) which do not fall within the 
categories laid down in sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of the BewG can­
not be deducted from German inheritance taxes levied on an enrichment by these property 
. 68) 
items. · 

For this reason there can still be a few property and asset categories which are not ex­
pressly included in sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of the BewG, but on 
which South-African estate duty is levied. 

For these categories South-African estate duty and German inheritance taxes will be pay­
able in full and cannot be avoided or relieved by refering to sec. 21 (2) No. 1 of the 
ErbStG and sec. 121 (2) of the BewG.69) 

But, all in all, it can be stated that the deductibility of foreign death taxes in terms of 
sec. 21 (2) No. 1 of the ErbStG and sec. 121 (2) of the BewG grants a sufficient unilateral 
relief in cases where a 'tax resident' of the Federal Republic is a 'tax resident' of Ger­

many only and where the double taxation problem is limited to those taxes levied in ac­
cordance with the situs principle on property and assets he owned as a 'non-resident' of 
the Republic in South-Africa. 

11.3.3. Problems connected with unilateral relief 

Problems that can occur in the cases examined here are once again of a more administra­
tive and theoretical nature, namely those already mentioned in D. 11.1.3., p. 215 seq. 

11.4. Summary 

In discussing selected double taxation problems which can occur when an international de­
ceased estate or the international enrichment of an heir by acquiring property and assets 
due to a succession is taxed by the South-African EDA as well as the German ErbStG, it 
can be seen that the grade of double taxation and the grade of relief granted in these ca­
ses depends on the category under which the double taxtion problem arises. 

Although the South-African EDA and the German ErbStG provide for unilateral relief from 
double taxation the problems which arise cannot be avoided altogether. 

Especially where the international deceased estate of an 'ordinary resident' of the Repu­
blic is also taxed by the German ErbStG, for example because the deceased can be regar­
ded as a 'tax resident' of the Federal Republic as well as an 'ordinarily resident' for 
South-African estate duty purposes, it can be concluded that the double taxation problems 
arising under these categories can be solved neither by the unilateral relief granted in 

67) Compare part B. 111.2.1.2., p. 78 seqq. I part B. 111.2.2.2., p. 91 seqq. and part B. IIl.2.3.2., p. 95 
and part C. IV.3., p. 190 seqq. 

68) Meineke, ErbStG - commentary, sec. 21, para 30. 
69) Compare, Meineke, ErbStG - commentary, sec. 21, para. 30. · 
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terms of sec. 16 (c) of the South-fMrican EDA nor by the unilateral relief granted in terms 
of sec. 21 of the German ErbStG.

70 

In these cases the property and asset categories on which the South-African estate duty li-
/ 

ability and the German inheritance tax liability are assessed are of a far wider scope (the 
world-wide property and assets of the deceased or the heir are taxed in accordance with 
the principle of universality) than the unilateral relief granted by both tax systems where 
double taxation occurs.71) 

It has been established not only that the unilateral relief granted by both tax systems 
lagsbehind the universal categories of property and assets on which estate duty and inheri­
tance taxes are levied, but also that the unilateral relief provisions provided by the EDA 
as well as the ErbStG seem to be able to be utilized only alternatively in -administrative 

. 72) 
practice. 

\Vhereas in some cases of double taxation an almost sufficient unilateral relief can be 
achieved by a cumulative application of both the South-African and the German unilateral 
relief provisions,

73
) in practice the cumulative application of both sec. 16 (c) of the 

South-African EDA and sec. 21 of the German ErbStG is problematic due to the fact that 
a foreign death tax in accordance with both unilateral relief regulations must have been 
paid before it can be deducted either from a payable amount of South-African estate duty 
or from a payable amount of German inheritance taxes.

74
) 

On the other hand it can also be seen that even if the unilateral relief provision of the 
EDA and the ErbStG were applied cumulatively, under some categories in which the dece­
ased was 'ordinarily resident' in the Republic as well as a 'tax resident' (' Steuerinlan­
der') for German inheritance tax purposes, he would still be subjected to a certain amount 
of double taxation. 75) 

In contrast to these cases, i.e. where double taxation arises, because the deceased can be 
regarded as an 'ordinary resident' for South-African estate duty purposes as well as a 
'tax resident' for German inheritance tax purposes, or where double taxation takes place 
because the deceased can be regarded as an 'ordinarily resident' for South-African estate 
duty purposes and his heir can be characterized as a 'tax resident' of the Federal Repu­
blic, the unilateral relief granted by the South-African EDA and by the German ErbStG 
seeni.s to be sufficient where neither the deceased nor the heir have the personal feature 
of being a 'double tax resident' . 
If neither the deceased nor the heir have the personal feature of being a 'double tax resi­
dent', that is to say where the deceased and the heir can be regarded either as 'non-resi­
dents ' for German inheritanc~ tax purposes who are subjected to a double taxation of 
German property and assets, 

76 
or where the deceased is a 'non-resident' for South-Afri­

can estate duty purposes and the South-African property and assets acquired by the heir 
are subjected to double taxation, the unilateral relief provided by sec. 16 (c) of the EDA 
and sec. 21 of the ErbStG seems to be sufficient.

77
) 

70) See, part D. 11.2. to 11.2.2., p. 216 seqq. 
71) Part D. 11.2.1.1.1. to II.2.1.5., p. 218 seqq. 
72) Vide supra, part D. 11.2.1.3., p. 220 seqq. 
73) Supra, part D. II.2.3., p. 223 seqq. and part D. 11.2.3.3., p. 226. 

· 74) See especially, part B. III.5.3., p. 110 seqq. and part C. IV.6.1.5., p. 201. 
75) Part D. 11.2.1.3., p. 221. 
76) Vt supra, part. D. Il.1., p. 213 seqq. 
77) Compare, part D. IL3., p. 227 et seqq. 
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Nevertheless, even though these cases of double taxation and the unilateral relief granted 
in these circumstances seems to be generally unproblematic, difficulties can be seen in the 
process of granting unilateral relief. 

Difficulties which occur in the process of granting unilateral relief result mainly from the 
different systematic attitudes shown by the. South-African EDA and the German ErbStG to­
wards the levying of death taxes. 

Firstly South-African deceased estates are administered by an executor and a South-Afri­
can estate duty liability is normally paid by the executor. It is therefore questionable who 
is liable to pay a German inheritance tax liability, the final heir who succeeds to German 
property and assets or the executor who adminsters the international deceased estate, in­
cluding the German property and assets. 
A more theoretical problem is the question when the German inheritance tax liability of a 
South-African heir has to be paid and when it can be deducted from the amount of estate 
duty levied on the same property and assets. 
It was shown above that a German inheritance tax liability levied on the enrichment of an 
heir or beneficiary by a succession according to South-African Law will only materialise 
when the beneficiary falling within the scope of a German 'inheritance tax liability' in ac­
cordance with sec. 2 of the ErbStG receives his share of the inheritance.

78
) 

However, according to the South-African Law of Succession and the South-African Admini­
stration of deceased estates, the beneficiary of a succession succeeds only to the residue 
of the deceased estate, that is to say he receives his share of the inheritance after an 
estate duty liability levied on the deceased estate and consequently also on the German 
property and assets has been paid. 

These problems are only two examples of administrative or theoretical difficulties that can 
occur where a Gerr~an inheritance tax liability is deductible from a South-African estate 
duty liability in terms of sec. 16 (c) of the EDA or vice versa. 
Similar problems apply to those cases mentioned at the beginning of this summary. 

It can therefore be concluded that a 'basic' unilateral relief is granted by sec. 16 (c) of 
the EDA as well as by sec. 21 of the ErbStG, as soon as double taxation on South-African 
I German deceased estates occurs. 

However, it has to be acknowledged that the granted unilateral relief is insufficient in tho­
se cases where the deceased can be regarded as an 'ordinarily resident' for South-African 
estate duty purposes as well as a 'tax resident' for German inheritance tax purposes, or 
where double taxation takes place because the deceased can be regarded as an 'ordinarily 
resident' for South-African estate duty purposes and his heir can be characterized as a 
'tax resident' of the Federal Republic. In these cases several pitfalls exist as 'traps' for 
the taxpayer who is subjected to the payment of double death taxes on South-African I 
German inheritances, and the tax practitioner or the tax administration faced with the pro­
blems introduced by the categories discussed should bear them in mind when the interna­
tional deceased of a person is planned or administered for ,estate duty purposes. 

In those cases where the deceased and the heir can be ,regarded as 'non-residents' for 
German inheritance tax purposes and are subjected to double taxation of Ge_rrnan property 

78) See, part C. IV.5.2., p. 195 seq. and compare part C. III.2.2.2., p. 160 seq. 

232 

233 

I 

I 
l 

j 



and assets, or where the deceased is a 'non-resident' for South-African estate duty purpo­
ses and the South-African property and assets acquired by the heir are subjected to double 
taxation, the unilateral relief provided by sec. 16 (c) of the EDA and sec. 21 of the ErbStG 
can, all in all, be regarded as sufficient. 

But nevertheless, in these generally 'unproblematic' cases of double taxation, where the 
levying of double taxes is basically relieved by the unilateral relief provisions embodied in 
sec. 16 (c) of the EDA and sec. 21 of the ErbStG, 'problems' connected to the administra­
tion of the unilateral relief and 'problems' of a more theoretical nature arising from the 
different systematic attitudes of levying death taxes are introduced to the process of gran­
ting unilateral relief. 

Although the pitfalls left for the taxpayer in these cases are by far not as hazardous as 
those introduced by the double taxation problem in the previously discussed categories, it 
is still vital to plan carefully for those cases in which double death taxes can be imposed 
on a South-African / German deceased estate. 

The ascertainment of the administrative procedure and the question how a unilateral relief 
will be granted is especially of utmost importance because the South-African system of le­
vying estate duty as a final tax on the property and assets of a deceased' s estate can be 
said to be completely different when compared to the attitude of the German ErbStG to 
levy inheritance taxes on the enrichment of an heir acquired due to an inheritance or be­
quest from the deceased. 

II.S. No pitfall without a loophole 

It has been shown that the levying of double death taxes on South-African / German inhe­
ritances gives rise to several pitfalls, especially in those cases where the deceased can be 
regarded as an 'ordinarily resident' for South-African estate duty purposes as well as a 
'tax resident' for German inheritance tax purposes, or where double taxation takes place 
because the deceased can be regarded as an 'ordinarily resident' for South-African estate 
duty purposes and his heir can be characterized as a 'tax resident' of the Federal Repu­
blic. 

But it should also be observed that pitfalls often embody a 'loophole', and 'loopholes' of­
ten embody a pitfall. 

In the context of South-African / German double taxation of inheritances a possible 'loo­
phole' arises in relation to the South-African Law of Trusts and the difficulties of the 
German ErbStG in establishing the date on which a German inheritance tax liability will 
come into force, if property and assets of a succession are not directly transferred to an 
heir, but are subjected to a trust. 

As already mentioned, the German ErbStG levies inheritance taxes on the enrichment of an 
heir acquired due to an inheritance or bequest from a deceased in terms of sec. 1922 seqq. 
of the BGB. 
It was furthermore shown that an heir who inherits property and assets according to the 
South-African Law of Succession acquires property and assets in terms of sec. 3 (1) No. 1 
of the ErbStG and is liable for the payment of German inheritance taxes as soon as he 
falls within the scope of the 'German inheritance tax liability' in accordance with sec; 2 
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of the ErbStG.79) 

Even though the German Law of Succession and the German Inheritance Tax Law regard 
the beneficiary of a South-African succession as mere 'indirect beneficiary' of the dece­
ased (because the South-African Law of Succession is governed by a system of executors­
hip and a deceased estate is therefore administered and distributed by an executor), the 
beneficiary of a South-African succession must at least be classified as a legatee ( 'Ver­
machtnisnehmer ') for German inheritance tax purposes. A South-African heir is therefore 
taxable in accordance with the rules of the ErbStG as soon as he falls within the wide 
scope of the 'German inheritance tax liability' in terms of sec. 2 of the ErbStG_SO) 

On the other hand it can be observed that the taxation of the enrichment of an heir acqui­
red by succeeding to property and assets according to the South-African Law of Successi­
on, in terms of the German law terminology, is subjected to the condition precedent ( 'auf­
schiebend bedingt ') that the executor of jhe South-African estate distributes the attribut­
able share of the inheritance to the heir.

81 

Consequently a German inheritance tax liability levied on the enrichment acquired by a 
beneficiary by a succession according to South-African Law will only come into force if 
the beneficiary of the South-African succession receives his share of the inheritance, and 

therefore falls within the s~ope of the 'German inheritance tax liability' in accordance 
with sec. 2 of the ErbStG.

82 
· 

The circumstance that a German inheritance tax liability levied on the enrichment a bene­
ficiary acquired by a succession according to South-African Law is subjected to the condi­
tion precedent ('aufschiebend bedingt'), namely that the executor of the South-African 
estate distributes the attributable share of the inheritance to the heir, can be utilized to 
avoid the payment of German inheritance taxes by subjecting South-African property and 
assets to a trust. 

It was indicated above that the sole interposition of an executor between the deceased and 
the beneficiary of an inheritance does not prevent a German inheritance tax liability from 
coming into force. 
However, the PQS\tion is a different once a trustee is interposed between the deceased and 
h b f

. . 83) 
t e ene 1c1ary. 
Because the trustee of a testamentary trust or a trust inter vivas is normally regarded as 
the owner of the trust assets and pro4)erty, and the beneficiary is only entitled to a certain 
amount of distributed trust benefits, 8 the creation of a trust has 'negative' consequences 
on the 'directness of the appointment of the heir' ( 'unbedingte Erbeinsetzung'). After a 
testamentary trust has been created, an heir has neither direct access to the property and 
assets of the trust nor does he acquire the property and assets of the deceased, which are 

included in the trust. 
Consequently the position of the heir as a direct beneficiary of the deceased, which is vi-

79) Vide supra, part C. IV.5.2., p. 196 seq. 
80) Cf., part C. IV.5.2., p. 196 seq. 
81) Part C. IV.5.2., p. 197. 
82) Compare also, part C. IV.5.2., p. 196 seq. and C. IIl.2.2.2., p. 159 seqq. and part C. IIl.1.1.2.c.aa. 

p. 140 seq. of this thesis. 
83) Vide supra, part D. IIl.2.2.2., p. 160 seqq. I BFH BStBl. III 1958, p. 82 / BFH BStBl. II 1988, p. 

808 / Meineke, ErbStG - commentary, sec. 9, para. 25. 
84) Cf., part B. II.2.3.2.b., p. 55 seqq. of this thesis. BFH BStBl. III 1958, p. 82 / BFH BStBl. III 

1961, p. 312 I BFH BStBl. II 1972, p. 462 seq. I BFH BStBl. II 1986, p. 615 seqq. I Meineke, 
ErbStG - commentary, sec. 9, para. 25. 
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tal for the existence of a German inheritance tax liability, is influenced 'negatively' by 
the creation of a trust mortis causa. 
In the practice of the Bundesfinanzhof (Federal Fiscal Court / Supreme Tax Court) the in­
terposition of a trust, viz. of a trustee, between the transfer of the property and assets 
from a deceased to an heir is therefore seen as a suspension or a subjection of the Ger­
man inheritance tax liability to the condition precedent that only on the termination of the 
trust will the heir become liable for the payment of German inheritance taxes, because on­
ly on the termination of the trust (or on the distribution of assets from the trust) will he 
finally acquire the property and assets of the deceased. 35) 

This point of view has been upheld by the Bundesfinanzhof in several decisions 86) and it 
can therefore perhaps be utilized for the avoidance of a German inheritance tax liability in 
those cases where the deceased can be regarded as an 'ordinarily resident' for South-Afri­
can estate duty purposes as well as a 'tax resident' for German inheritance tax purposes, 
or where double taxation takes place because the deceased can be regarded as an 'ordina­
rily resident' for South-African estate duty purposes and his heir can be characterized as a 
'tax resident' of the Federal Republic. 

The passing of property and assets to a trust and the nomination of an heir as the benefi­
ciary of the trust does not create a German inheritance tax liability, for the heir of the 
deceased, although he may fall within the scope of the German inheritance tax liability in 
terms of sec. 2 of the ErbStG, is not enriched by an acquisition of property and assets due 
to an inheritance or bequest (and the enrichment of an heir can be regarded as the most 
vital precondition for an inheritance tax liability in terms of sec. 1 (1) No. 1 and sec. 3 to 
sec. 6 of the German ErbStG). 
By transferring property and assets into a trust the German inheritance tax liability of the 
heir is suspended or rather subjected to the condition precedent that the heir will only be 
held liable for the payment of German inheritance taxes on the termination of the trust (or 
on the distribution of assets from the trust), because only then will he actually acquire the 

87) 
property and assets of the deceased. 

The just mentioned facts will apply especially where the created trust is constituted as a 
discretionary trust, for in these cases the trustee of a testamentary trust or a trust inter 
vivas has the discretion to influence or withhold the distribution of the trust benefits,

88
) 

and the beneficiary has normally neither direct access to the progerty and assets of the 
trust nor does he acquire the property and assets of the deceased. 8 ) 

However, the statement of affairs can become difficult where the b~neficiary of a trust 
has a vested right to the assets of a trust, but these assets are administered by a trustee. 
The word 'vested' has a number of meanings and a right can be said to be vested in a 

h h · 9o) · n JJ.. • • 'd h .,.,. · d . h t . person w en e owns 1t. w11en 1t 1s saJ t at a n5',t JS veste m a person, w: a JS 
usually meant is that such a person is the owner of that right - that he has all rights of 

85) Meineke, ErbStG - commentary, sec. 9, para. 25 / BFH BStBl. III 1958, p. 79 I BFH BStBl. III 
1961, p. 312 / BFH BStBl. II 1972, p. 462 seq. I BFH BStBl. II 1986, p. 615 seqq. 

86) See especially, BFH BStBl. III 1958, p. 79 / BFH BStBl. III 196), p. 312 / BFH BStBl. II 1972, 
I 

p. 462 seq. I BFH BStBl. II 1986, p. 615 seqq. I 
87) Vide supra, part D. IIl.2.2.2., p. 161 seq. 
88) T. Honore and E. Cameron, Honore 's SouthAfrican Law of Trusts, p. 392, 393, 473 
89) See also T. Honore and E. Cameron, Honore 's SouthAfrican Law of Trusts, p. 392, 393, 473 
90) T. Honore and E. Cameron, Honore 's SouthAfrican Law of Trusts, p. 471 seqq., 364 seqq. 
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,,. . . ,,. . ·'- . 1 d" ,. · ·'- f · , 9l) owners111p m suc11 ngut me u mg tue ngut o en1oyment 
In these cases it can therefore be questionable whether or not the beneficiary of the trust 
is enriched by the vested right he holds in the assets of the trust and whether or not he 
will be liable for the payment of German inheritance taxes. 

In the decisions of the Bundesfinanzhof a clear and explicit distinction beween the discre­
tionary trust and a trust where the beneficiary has a vested right to the assets of a trust 
cannot be found. 

Nevertheless it has to be acknowleged that in the latter case the position of the benefici­
ary is 'closer' to a taxable enrichment in terms of the ErbStG as in the former case of 
the discretionary trust. 

This is not the place to attempt a solution of the just introduced problem, but a tax prac­
titioner or estate planner faced with the question whether or not he can avoid double taxa­
tion on South-African / German deceased estates by creating a trust should carefully ex­
amine and analyse the possibity to utilize and create a trust to avoid a German inheritance 
·tax liability. 
However, apart from the possible difficulties which can be connected to the creation of a 
trust where the beneficiary has a vested right to the trust assets, it can be stated that the 
transfer of property and assets to a discretionary trust seems to be an appropriate means 
to avoid the negative consequences of South-African / German double taxation. 

III. Final conclusion 

Having discussed South-African estate duty levied on international deceased estates and­
German inheritance taxes levied on the enrichment of an heir by a succession to interna­
tional property and assets, it can be said, that the South-African system of levying estate 
duty as a final tax on the deceased' s estate and the German system of levying inheritance 
taxes on the enrichment of an heir acquired due to an inheritance or bequest from the de­
ceased differ substantially in their scope and in their attitude to levying tax on succession 
in general. 

Whereas the South-African Law of Succession, the South-,-African Administration of dece­
ased estates and South-African estate duty are influenced and governed by a system of 
executorship, that is to say the executor winds-up and administers the deceased estate, 
pays the amount of estate duty levied on the deceased estate and finally distributes the 
residue of the property and assets of a succession to the heir, the German Law of Succes­
sion is governed by the ipso iure succession of the single heir which takes place without 
any acts of transfer, delivery or cession and the heir as a 'Universalerbe' (' universal 
heir') succeeds to the assets and liabilities of the decease~. 
It must furthermore be observed that South-African estate duty is levied on the net value 
of the compilation of the deceased' s property and assets irrespectively of the 'personal 
qualities' of the heir, whereas the German Inheritance Tax: Act levies inheritance taxes on 
the net value of the enrichment of an heir acquired from the deceased by succession and 
furthermore connects the levying of inheritance taxes to bertain personal features of the 

I 

91) Jewish Colonial Trost v. Estate Nathan, 1940 AD 163 (at 175) I CIR v. Estate Bews 1943 NPD 
327 / T. Honore and E. Cameron, Honore 's SouthAfrican Law of Trusts, p. 471. 
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heir (e.g. subjects the heir to a certain amount of taxes payable in accordance with his 
degree of [family] relation to the deceased or subjects the heir to an 'unlimited inheritan­
ce tax liability' payable as soon as the heir or the deceased can be regarded as a 'tax 
resident' of the Federal Republic). 

In contrast to the South-African Estate Duty Act, which levies estate duty either on the 
world-wide estate of an 'ordinary resident' or on the Smith-African estate of a 'non-resi-

' dent', the German ErbStG provides for a different and wider scope to establish the inheri-
tance tax liability of an heir. 

1 

In accordance with the regulations of the German ErbStG, the inheritance tax liability of 
an heir can in general be divided into the ')°limited inheritance tax liability' 

92
), the 'ex­

tended unlimited inheritance tax liability' 
93 

, the 'limited inheritance tax liability' 94) and 
h ' d d 1· . d . h . 1· b·1· ' 95) t e exten e 1m1te m entance tax ia 1 1ty . 

Only where neither the heir nor the deceased can be regarded as 'residents' ('Inlander') 
or rather 'tax residents' (' Steuerinlander ') can a 'limited inheritance tax liability' of an 
heir be assumed. In these cases the heir will be liable for the payment of inheritance ta­
xes on an enrichment which he acquired by succeeding td German property and assets (in 
accordance with the so-called situs principle). 
The 'extended limited inheritance tax liability' is a tax I liability sui generis, which was 
created especially for German citizens who emigrate or move to a tax haven. Here an heir 
will be liable for the payment of inheritance taxes on an enrichment which he acquired by 
succeeding to German property and assets and other additional (extended) domestic proper-
ty categories. I 

j 

In establishing the fact when a taxpayer falls within the categories of the so-called 'unli­
mited inheritance tax liability' or the so-called 'extended unlimited inheritance tax liabili­
ty', and is therefore liable for the payment of inheritance 

1
taxes levied on his international 

enrichment by succession (in accordance with the so-called priciple of universality), it was 
shown that the question whether or not a taxpayer is subj~cted to an 'unlimited tax liabi­
lity' depends on the main question whether or not he or the deceased can be regarded as 
a 'tax resident' of the Federal Republic.%) 

I 

In the context of answering the question whether a person :is 'resident' of the Federal Re-
public for German inheritance tax purposes, it is striking that the scope of the term 'resi­
dent' for German inheritance tax purposes is very wide,' and that in the opinion of the 

Bundesfin~zho~
7
~omeone can be regarded as a 'tax resident' in more than one country at 

the same time. 1 

The wide scope of the interpretation of the term 'tax resident' in terms of the German 
ErbStG and the wide scope of the 'unlimited inheritance tax liability' of a taxpayer which 
results from the classifaction of the deceased or his heir as a 'tax resident' of the Feder­
al Republic can lead to a variety of different problems of double death taxation on South~ 
African I German inheritances as soon as the deceased can also be regarded as an 'ordi-

92) Compare, part C. IV.2.2.1., p. 185 seq. 
93) Vt supra, part C. IV.2.2.2., p. 186 seqq. 
94) Part C. IV.3., p. 190 seqq. 
95) Supra, part C. IV.4., p. 192 seqq. 
96) Part C. IV.2.2.1.a and IY.2.2.1.b., p. 185 seqq. and especially footnote 308 ad hunc locum. 
97) Ut supra, part C. IV.2.2.1.a. p. 185 seq. and especially footnote 308 ad hunc locum. 
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nary resident' for South-African estate duty purposes.98) 

To grant relief in those cases where a deceased who is 'tax resident' in more than one 
country at the time of his death or where his property and assets are taxed in more than 
one country at the time of his death, the South-African 'Estate Duty Act as well as the 
German Inheritance Tax Act provide basic unilateral relief, embodied in sec. 16 (c) of the 

99) 
South-African EDA and sec. 21 of the German ErbStG. 
However, these unilateral relief provisions provide a relief I only to a certain extent and can 
by no means avoid the full scope of double taxation problems which can arise in the pro­
cess of taxing South-African / German inheritances. 

It can be seen that the unilateral relief granted is especially not sufficient in those cases 
where the deceased can be regarded as an 'ordinary resident' for South-African estate du­
ty purposes and as a 'tax resident' for German inheritance tax purposes, or where double 
taxation takes place because the deceased can be regarded as an 'ordinary resident' for 

South-African estate dutnmurposes and his heir can be characterized as a 'tax resident' 
of the Federal Republic.

1 

I 
Even where the deceased and the heir can be regarded either as 'non-residents' for Ger-
man inheritance tax purposes who are subjected to a double taxation of German ~roperty 
and assets but 'sufficient' unilateral relief is provided by sec. 16 (c) of the EDA,

1 
l) or in 

I 
those cases where the deceased can be regarded as 'non-resident' for South-African estate 
duty purposes and the South-African property and assets acquired by the heir are subjecte~ 
to double taxation but 'sufficient' unilateral relief is provided by sec. 21 of the ErbStG, 

102 

further 'problems' arise which are related to the administration of the unilateral relief 
granted and to other 'problems' of a more theoretical nature due to the different systema­
tic attitudes of levying death taxes on international deceased estates or international@ 
. h . 103) m entances. 

It can therefore be concluded that the view expressed in the introduction to this work 
seems to be justified. 
A full scale prevention of double death taxes levied on South-African / German inheritan­
ces cannot be avoided without a bilateral agreement.

104
) 

This results mainly from the fact that the systems of unilateral relief granted by sec. 16 
(c) of the South-African EDA and sec. 21 of the German ErbStG are not synchronized and 
several pitfalls are left as 'traps' for the taxpayer subjected to double death taxation.

105
) 

A close examination of these pitfalls yields the conclusion :that although a 'basic' unilate­
ral relief on international double death taxation is granted by sec. 16 (c) of the Southna\fri­
can EDA and sec. 21 of the German ErbStG, these provisions are only designed to cope 
with international double death duties up to a certain degree and in some cases they do 

98) For selected problems of South-African / German double taxation see, part D. II., p. 213 seqq. 
99) Cf, part 8. III.5.3., p. 110 seqq. and part C. IV.6., p. 197 seqq. 
100) See, part D. 11.2. to 11.2.2., p. 216 seqq. 
101) Refer to part D. 11.1., p. 213 seqq. 

102) Supra, part D. 11.3., p. 227 seqq. 
103) Part D. 11.1.3., p. 215 seq. and part D. 11.3.3., p. 230. 
104) Part A I., p. 3, 4. 
105) See for that selected problems of South-African / German double taxation, part D. II., p. 213 

seqq. 
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not even apply. 

IY. Recommendation to enter into a double taxation agreement 

It has been established that although the South-African as well as the German tax legisla­
tor have provided unilateral relief provisions which provide that any death duty paid to any 
other state in respect of any property situate outside the legislating country shall be de­
ducted from any duty payable under the death duty act of the legislating country 106), the 

existing unilateral relief provisions of sec. 16 (c) of the South-African EDA and sec. 21 of 
the German ErbStG do not provide sufficient relief from the levying of double death taxes 
on South-African I German international deceased estates or international inheritances.107) 

A full avoidance of the double death taxation problem on South-African . / German dece­
ased estates can only be achieved if the Republic of South-Africa and the Federal Republic 

of Germany decide to enter into a double death taxation agreement. 

A double death taxation agreement between the Republic of South-Africa and Federal Re­

public of Germany could and should especially embody a solution for the double death tax 
problem introduced by those cases where the deceased can be regarded as an 'ordinarily 
resident' for South-African estate duty purposes, as well as a 'tax resident' for German 

inheritance tax purposes, or where double taxation takes place because the deceased can 

be regarded as an 'ordinarily resident' for South-African estate duin purposes and his heir 
can be characterized as a 'tax resident' of the Federal Republic.

10 

In this context a double taxation agreement between the Republic of South-Africa and the 
Federal Republic of Germany could and should provide for a review and perhaps an exclu­
sion of the so-called 'unlimited inheritance tax liability' or the so-called 'extended unli­
mited inheritance tax liability' 

109
) introduced by sec. 2 of the German ErbStG. This is of 

special importance where a deceased can also be considered as an 'ordinarily resident' of 
the Republic of South-Africa. 
In cases where a person can be regarded as an 'ordinarily resident' for South-African 
estate duty purposes as well as a 'resident' for German inheritance tax purposes a soluti­
on could perhaps be found in establishing the fact where a person (either the deceased [for 
South-African estate duty purposes] or the deceased or the heir [for German inheritance 
tax purposes]) had his 'real home' ( e.g. the state to which his personal and economic re­
lations are closer [his centre of vital interests]). 

A double death taxation agreement between the Republic of South-Africa and Federal Re­
public of Germany could and should furthermore provide a solution for those cases where 
the deceased and the heir can be regarded either as 'non-residents' for German inheritan­
ce tax purposes who are subjected to a double taxation of German property and assets and 
where a 'sufficient' unilateral relief is provided by sec. 16 (c) of the EDA, and for those 
cases where the deceased can be regarded as a 'non-resident' for South-African estate 

106) Vide supra, part B. IIl.5.3., p. 110 seqq., part C. IV.6., p. 197 seqq. and selected problems of 
South-African / German double taxation in part D. II., p. 213 seqq. 

107) Compare, selected problems of South-African / German double taxation in part D. II., p. 213 
seqq. 

108) These are the most problematic cases, as indicated in part D. 11.2. to 11.2.2., p. 216 seqq. 
109) Compare, part C. IV.2.2.1., p. 185 seq. and part C. IV.2.2.2., p. 186 seqq. 
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duty purposes and the South-African property and assets acquired by the heir are subjected 
to double taxation and where 'sufficient' unilateral relief is provided by sec. 21 of the 
ErbStG. 

In either of these cases further 'problems' are associated with the administration of the 
unilateral relief granted and with other 'problems' which arise from the different systema­
tic attitudes of levying death taxes in accordance with the rules of the South-African EDA 
or in accordance with the rules of the German ErbStG. 

In the cases mentioned it is vital to coordinate the levying of death taxes or the relief 
granted from double taxation, because the property and assets concerned are taxed in ac­
cordance with the so-called situs principle and the country in which the property and as­
sets are situated will not deduct foreign death taxes levied on the same property and 

110) · 
assets. 

In cases where South-African estate duty or German inheritance taxes are levied in accor­
dance with the situs principle on domestic property and assets it might therefore be advi­
sable to grant the sole right to levy death duties to the state (either the Republic of 
South-Africa or the Federal Republic of Germany) where the categories of domestic pro­
perty and assets concerned are territorially situated or where these property and assets are 
by right of action enforceable and recoverable. 

Finally, it is recommended that the South-African Commissioner of Inland Revenue and the 
German Financial Administration should find a basis for exchanging information, because 
further 'problems' are introduced by and to the levying of South-African / German double 
death taxes in as much as the process of administering estate duty which is levied on 

South-African international deceased estates differs and conflicts with the administration of 
German inheritance taxes which are levied on the same property and assets. 
Other problems which result from the different systematic attitudes to levying either 
South-African estate duty as a final tax on the property and assets of a deceased estate or 

German inheritance taxes on the enrichment of an heir acquired due to an inheritance or 
bequest from the deceased, can also be solved by an international double death taxation 
agreement. 

However, the problems connected with South-African_/ German double death taxation, and 
the recommendations made for the avoidance of these problems, reflect only a part of the 
problems introduced by double death taxes levied on South-African I German deceased 
estates or inheritances. 
These and other problems connected with the levying of double death duties on internatio­
nal deceased estates or international inheritances are dealt with in detail in the 1982 
OECD 'Model Convention on Estates and Inheritances and on Gifts' l11), which was draf- . 

ted as a Model Convention for the avoidance of international double death taxation bet­
ween OECD member nations. 

As a member nation of the OECD, the Federal Republic of Germany has concluded several 

110) Supra, part D. II.l., p. 213 seqq. and part D. Il.3., p. 227 seqq. 
111) See, (Hrsg.) Bundesministerium der Finanzen, Musterabkommen ztir Venneidung der Doppelbe­

steuerung der Nachlasse, Erbschaften und Schenkungen, Bericht des Fiskalausschusses der 
OECD 1982, Bonn 1987, p. 25 to 150. The aforementioned work is a translation of the origi­
nal English and French texts and commentaries on the 'Model Convention on Estates and In­
heritances and Gifts' of 1966 and 1982 into German. Cf., part A. V., p. 21 seqq. and especial­
ly part A. V.2., p. 25 seqq. 

240 



' 
--◄!· Sl . ;-.;;_ 

\~ 

'· double death duty agreements on the sasis of the 1982 -OECD 'Model Convention on Esta-
tes and Inheritances and on Gifts'; 

112 
and although the Republic of Soutn-Africa.~i.~-OO:La . .,. ··­

member nation of the OECD it was observed supra that South-Africa has entered into se-
veral double taxation agreements on income taxes by following OECD Model Conventions 
because several of the major foreign trade partners of the Republic are member nations of 
h

. . . 113) · 
t 1s organ1zat1on. 
Consequently it can be concluded that the Republic of South-Africa and the Federal Repu­
blic of Germany have a 'tradition' of entering into double taxation agreements on the ba­
sis of OECD Model Conventions.114) 

Bearing these preconditions in mind it is finally recommended that the Republic of South­
Africa and the Federal Republic of Germany should utilize the 1982 OECD 'Model Conven­
tion on Estates and Inheritances and on Gifts' as a guideline to enter into an 'individually 

suitable' double death taxation agreement to prevent their taxpayers from carrying the 
burden of double death taxation which is presently relieved only partially and insufficiently 
by the unilateral relief regulation.s embodied in sec. 16 (c) of the South-African EDA and 

115) 
sec. 21 of the German ErbStG. 

112) Part A V.2., p. 28 and part A. V.4., p. 38. 
113) Vt supra, part A V.2., p. 27 seq. 

114) For further information on the general characterization and function of double death duty 
agreements and for additional information on the South-African and German regulations deal­
ing with the power to enter into double death duty agreements, see part A. V.1., p. 22 seqq., 
part A. V.3., p. 28 seqq. and part A. V.4., p. 32 seqq. 

115) See, selected problems of South-African / German double taxation in part D. II., p. 213 seqq. 

241 




