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INTRODUCTION

Men think today about social relations,
and in the spirit of their thought they
act. To do the right thing, except
by accident, in any social situation, we
must rightly think the situation. We
must think it not merely in itself, but
in all its connexions. Sociology aims
to become the lens through which such
insight may be possible. (1)




Offering as it does so many different facets of study,
South African "ethnic" legislation, especially where it con-
cerns the Native in respect of domicile and nzobilit,y,, has,
particuiarly in recent years, become a sﬁb;iect widely discus-
sed and widely written on. Deeply interested in the humen
implications and repemuséions of such legislative measures,
the journelist, historian, playwright, end peliticel commenta-
for, although from very different points of view and with
verying degrees of interest and intensity, each in his own way

“has contributed to this field.
Remspbering the words of Professor Hens Gross,

Only the shem knows everything; +the trained
man understands how little the mind of any
individual may grasp, and how many mst co-
operate in order to explain the very simplest

things.  (2)
I heve in this study use& these widely differing approaches
end referred to a diversity of sources. I have, hoﬁever,. pri=
marily’ endeevoured throughout to look at facts and figures
from the poeint of view of the sooiologist and the trained
_social worker. I have held before me, es my guiding principle
throughout the study, basic socliological concepts, and I have
- endeavoured to analyse my material in the light of these. |
Possibly one of the broadest fields of research for the soci-
~ologist in the Union today lies in illustrating sociological
concepts from locel evidence and releting sociological theories

to local conditiens.

Soutthfriea"s restrictive legislative msasures sppear
~to me to arise in large masﬁre because legislators fear that
lack of contrel will be a threat to community stability. ‘
the ofher hami,, these restriotive measures are themselves



viewed by important bodies of opinion as threats to the very
stability the measures seek to entrench. The sociologist is
concerned with both arguments, since he _ié concerned with re-
search into the factors of social instebility. Social

~ pathologies represent to him a vital field of study. (3)

‘Wherever the md:wn.dual may be regerded as maladjusted
to the social structure, we may speak of a social pathology.
In most pathologies of this kind, the family is the focus of
the sociologist’s interest. The broken family unit, lack of
parental contral, the transient and unsettled family, unemploy-
ment, and restrictions on mobility, residence; or labour_, are
ell situations which are recognised as bagic in many sociel
problems. These factors take on added significance in the
often overcrowded urban conditions under which many problem

families are found.,

The fundamentel role of the family is widely stressed
in sociologicel literature. (4) Since the family unit is the
basis of society, on the foundation of a stable family life
mist surely rest the best guarantee of a stable society.

When f@ly life is disorgenised it presents a social situa-
tion, which, unless treated, mist permeate and affect t.be whole

soclal structure.

The factors which threaten a steble commmity (5) mey
be either of a material or non-materiael nature or a combination
of both. In an endeavour to find the origin of these =~ or
the reason for their absencé -= it is natural to examine first
that basic unlt; of society, the family. Crime, delinquency,
unemployment, and poverty are social pathologies which may all

have their roots in a disorganised or an unstable family.



The sociologist knows that the delinquent or criminal
may be réhabilitated, or that adjustments may be made to the
economic system to relieve conditions of poverty and unemploy-
ment. He‘ also knows, however, that it is of far greater
fundamental importance to control these social maladjustments.
Therefore he will consider preventive measures of primary
importance. . He will also recogniée that the maladjustments
themselves cannot be considered as isolated phenomene; but
must be studied as part of the febric of society. For this
reason, in a study of social pathologies in the Union, primary
concern lies in the existence or evidence of those factors
which affect the whole pattern of family relationships in a

- positive or negative fashion.

._Peculiar to South Africa are factors which may compli-
cate local soecial problems | in ways not perhaps found elsewhere.
The existence of legally-defined ethnic groups, and the legal
restrictions on the domicile of these groups, are factors

which make a study of the South African social situation in

many ways unique,(6).

Urbanisatioen as a social process is of course not
characteristic only of South African life over the past fifty

years, but the legislative measures that control the mobility

of certain classes of labour may be said to be peculiar to this

country. The Native is unable to move freely within a townm,
from town to town, or from country to town. Further, there

is evidence that, wifh the rapid growth of cities in South -

" Africa, the problems of crime, delinguency, unemployment, and
poverty are increasing rapidly end that these problems are

more acute among non-Whites.
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The great poverty of most urbanised Natives (judged by
Western standerds), théir lack of family stability, and the
increase in the érime rate among them, have recently become
focal points of attention. However, despite direct evidence
of, inter alja, poverty, crime, unemployment, delinguency,
surprisingly little intensive study has been made of problem
factors, particularly socio-economic ones, in the family.

There has been singularly little objective research into the
effect of legislaticn on socio-ecoﬁomic status of Natives, or
of the repercussions on the social 1life of the commmnity as a
whole. Becsuse of inadequate background knowledge the complex,
inter-related, factors in each of these social problems cannot
be fully grasped. This seemed to me to offer both an interes-

ting and topicel field of study.

While it would be of great value to study all ethnic
groups ih the Union, with regard to the offect legislation has
on the stability of the family end its contribution to certain
sccial pathologies, it is obvious that the field that may be
enconpassed by the thesis of a student for a Master's Degrqe
mist necessarily be limited by several fastors, of which time

and space are not unimportant.

Three main considerations influenced me in choosing the
field that this study now covers, viz. the legal restrictions
affecting the domicile and mobility of the Native group in
South Africa. Firstly, the Native is numericall_y the largest
ethnic group in the Union; secondly, over the coﬁrse of many
years he has been the subject of special legisléttion to an
extent not found in any other eti';nic group; thirdly, social

workers throughout the Union are becoming increasingly
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concerned about the social problems which the urban Native

presents.

Setting thé study in a béckground of historical s Social,
end politicel developments since the landing of Jan wvan Riebeek,
the relevant levgis‘lative enactments pass“ed from 1910 to 1958
are reviewed. Following the analysis of these objective data,
some indications are given of how such factors msy contribute
to the social pgthologies of the Union. 1In particular the
effect on femily and commnity stsbility in the Native growp is
studied, as well as the effect such factors may have on the
national economy. In addition it must be recognized that
certeain subjective factors such as individuel idesls and values
exist which may influence the future planning of programmes

designed to off'set these liabilities.

The thesis, in accordance with the requirements for a
Master’s Degree, is primerily fact-finding. It is presented
in ten chapters which may be grouped into five. main sections.
Chapters one, two, and three comprise the opening section of
the thesis and give an historical, social and political review.
The second section considers in chapter four the meaning of
law == its promulgation, administration, implementation, and
enforcement -~ and indicates how thet general picture fits into
the South African social structure. The clessification of the
Natix;e group, ethnic structure, and the composition end distri-
bution of the Native population are discussed in the third
section which is covered by chapters five and six. A factual
account of the legislation affecting the domicile and yoﬁility
of the Native is recorded in chapters seven and eight which

form the fourth section. The conclusion considers the socio-
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economic consequences of this legislation. In this final
section the urban Native is seen as the crux of the study.
Reference is made to family stebility, unemployment, poverty,
crime, and delinquency, while some attention is given to the
possible effest of these social stresses ui)oﬁ thestab:.lity
of the South African community as a whole. Some questions
for the future afe asked and the need for further social

research is emphasized.

To meintain consistency of nomenclatiu'e, the term
White has been used throughout the thesis, despite the‘fac‘t‘. :
that this name only came into‘general use after the passing of
jthe Population Registration Act (No.30 of 1950). Exception
to this rule is made where a quotation or a reference is
given in which a term other than White has been used by the
author quoted, e.g. European. Similarly, the term Native
has been employed in the thesis to designate the ethnic growp
that is nowadays also known in South Africa both as Africen
and Bantu. I use the word Native because that is the term

which sppears in the legislative enactments under review.

When referring to the ethnic groups, White, Coloured,

Asiatic, Native, and Malay, I write the terms with capital

initial letters. Where reference to the accepted South
African ethnic groups is, however, not épecifically intended,
I use small initials. Thus I speek of "White" adults in
South Africa having the vote, but of "white" society in
general; of the South Africen "Native" tribes, but of persaons

"native"' to South Africa.




Social behaviour and social situations, by their very
nature, elways have their roots in the past, and divorced
from these they cannot be properly understood. In analysing
any situation involving human relationships, it is often
illuminating to tracé its origin and expose.the roots from
which it has sprung. Professor Vincent Harlow states:

‘The importance of an historical event, lies not

so much in the extent of its influence upon con-

temporary thought and action, as in its propa-

genda velue for a later generation. (8)

To understand the peoples and policies of the present genera-
tion, we mst know its history. If social situations sre taken
for granted, without investigating the fount from which they
have sprung, conclusions become distorted, and unbiased study

is difficult.

1

To understand South African legislation affecting the
Native in respect of domicile and mobility it is necessary to
know the events that were instrumental in laying the founda-
tion for this legislation. Because I am firmly convinced
that a knowledge of the past is an essential pre-requisite to
an understanding of the complexity of the present, this study

is set against an historical backdrop.

- The story of South Africa, as we know it today, began
on 6th April, 1652, when the three ships commanded by Jan van
Riebeek dropped anchor in Table Bay. His men had come as
servar;ts of the Dutch East India Compeany to establish a
vietualling station at a strategic point for the Company's
ships en route to and ﬁ‘om the East, and apart from endeavour-
ing to make thg station pay for itself there was no intention

of founding a colony. In fact, the Council of Seventeen in



Holland, who were in control of the Company's affairs, were
opposed to such a development and, unlike van Riebeek, were
not interested in any ventures into the interior. The Com-
pany, in establishing this refreshment station at the Cape,
was entering territory occupied by Bushmen_.and. Héttentéts,

but not Natives.

In 1657 whén the Company was persuaded by van Riebeek
to allow nine men to leave its service and to farm free grants
of land along the Liesbeek River at Rondedoornboschen, the
firsf steps were taken towards colonization at the _Gape and
towards the emergence of what was to become the Afrikener
nation. As the hope that these men would eventually become
weaned froﬁx Hollend and make this place entirely their father-
land (9), beceme a reality, we see the beginning o_f. a new era.
These free-burghers,  a term used at the time to identify a
class of persons other then officials, were the founders of

White South Africa.:

The decision to import West African slaves to the
Cape, taken in 1658 because of the inadequacy of the Hotten-
tot farm and demestic labour, launched White South Africa as
& slave-cwning country and foreshadowed the subsequent large-

scale introduction of Moslem Malays from Java towards the end

of the century. This labour policy had far-reaching conse-

quences on the economic, social, and politicel history of
South Africa and profoundly influenced the pattern for the

de_velopkment of white society in this country.

By 1685 the Dutch population at the Cape was supple-
mented by the arrival of the French Huguenots who sought

freedom from religious persecution in France. They had much

10



in common with the Dutch and were, in the course of time,
completely ebsorbed by them. Thus they lost their language

end national identity but not their religion, for the Dutch

‘adhered to a religious tradition that accepted the doctrines

of Calvinism and pre-destination also preached by the Hugue-
nots. This religion was to have a profound influence on the

Afrikaner of the future.

From its early days the settlement at the Cape had to
face difficulties that arose from eontacfs between Whites and
non-Whites. ~ The fact that van Riebeek had a hedge plan-

ted (10), and also contemplated digging a canal ecross the

Cape Peninsula in an effort to separate the two, suggests

that he aimed at a policy of territorial segfegation pfi—

marily for purposes of defence. Socielly, howe_ver,' there

~ was not much disspproval of miscegenation. Today the mating

of persons of different races is a crime, but it was not so

during the early years at the Cape. Mixed marriages

received both officisl and religious approval. This accept-

ence of mixed merriages was possibly due to the shortage of
white women at the Cape. It was expensive to maintain
white women at the Cape at that time; very few had come out
with the original settlers and those who ha.d., found the

pioneering conditions trying and soon returned to BEurcpe.

Initielly the dividing line between the early
settlers and the Hottentots was the line drawn between

Ghristian and heathen. Conversion and l?aptism could

‘obliterate the colour distinction. As Theal states:

A profession of Christianity placed black and
white upon the same level. (11)

11
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We learn that a number of Bengali women when converted and
baptised in the Christian faith were freed and permitted to
marry the Dutch s..evttlersv. Theal has placed on ;-ecord the
marriage at the end of 1656 of Jan Wouters, a settler, and
Catharina, a freed slave daughter of Antonie of Béngal, and
he comments that such marriages in the early days were
gncpuraged -~ in fact van Riebeek saw véry de_finite economic
advaﬁtages in these unions. It is of interest fto note that

the very first transfer deed registered in the Deeds Office,

Gape Town, is that of the female slave Marie of Bengalen, who

having been freed, entered into marriage with one Jan Zacha-
rias, a bachelor from Amsterdam, who hadvsettledv as a freeman

at the Cepe. (12)

So although the heathen slave- was f;reated as an in-
ferior being and was regarded as the hewer of wood and drawer
of water, the property of his owner, and as clearly and
sharply distinguished by a special skin pigmentation,. the
baptised slave was spoken of in the same way as the white

settler. This tolerance was, however, not to last long.

By the turn of the eighteenth century arsble farming
at the Cape had ceased to be a profitable means of livelihood
and we see the colonists turning to cattle farming. As a
result of this change the period was marked by the evolution
of the Trekboer, and by territorial expansion and pastoral
colonization, mainly to the east of Cape Town. The term,
Trekboer, was used to describe the land-owning class of
settler who had trekked away from the original settlement

in search of better land.

12



Towards the latter quarter of the century a new element
eppeared on the South African scene. The trekkers while ed-
vancing eastwards from the settlement at the Qape s in search
ofbf‘resh pastures for their cattle, came into contact with a
politically independent non-White, not previously encountered,
fnown as the Bantu. The name Bantu, the plural of Mu-ntu, is
an abbreviatibn of the term Abantu, meaning men or people, and
describes a linguistic rather than an ethnic grouwp. It is
used as an alternative to the terms Native or Africen. These
people who had a culture and tradition specifically their own
had worked their wey down from the Central African forests and
were occupying the eastern area of the Cape of Good Hope.
Unlike the Hottentots and Bushmen of whom there were compara-

tively few, the Native could be counted in millions.

-Both the Native and the Trekboer were pastoralists and
both were in searchd water and grazing fields for their
cattle. It was thus inevitable that s when these two migra-
:tory peoples met, disputes should afise bétween them over the
owrership of land. The first Kaffir War took place in 1779
and there followed a century of periodic clashes between these
two racial groups with widely differing cultures. W.M. Mec-
Millan when referring to these wars states:

The little-known Kaffir Wars are properly to be

regarded as the struggle between two streams of
colonizers for the possession of veluable land. (13)

During this period of conflict the black man became
identified as the white man's enemy. The Natives were a

very real danger to the Boers. They gz"essly outnumbered

them and were .capable of deeds of extreme cruelty and

13



treachery. The relationship of the two races became one
involving ceaseless strife, unending vigiiance , and a eoh—
stent struggle for survival. The insecurity and dangef of
life on the front:.er only strengthened feelings of hatred and
fear for the heathen man of colour. In t1me th:Ls feelin,g

extended to anyone with a non-white skin.

-The British entered the South African scene when the

4C‘.ape passed into their hands in 1795. Although the colony

was handed back soon afterwards, the British took occupation
for the second time in 1806 and eight years later Britain
gained complete ' possession. A new chapter in the history of
.South Africa commenced as these two white nations, two di.s-
tinct elements, two -diverse traditions, met. It ‘has of'ten
been pointed out that the early British rule at the Cape
bequeathed to the future of South Africa a legacy of division,

dissension, and misunderstanding.

The early settlers at the Cape had by this time been
moulded into a nation. Their isolated life, heightened by
restricted commicatio.ns..helped to widen the gulf ‘petween |
them and the life and thought of their homeland in Eurepe 80

that all their interests became centred in South Africa.,

They called themselves Afrikaners, a term wh:.ch Theal says

was in general use in 1735. It was a French settler as

‘early as 1705 who referred to himself as an Afrikaner. The

term then signified a particular outlook on life; it implied

an attitude of mind which embraced the Christian faith,

accepted Africa as the real homeland and rejected Europe, and

aid not permit the men of colour to enter its ranks.

Unlike the Afrikener, who after 150 years of sacrifice

14



felt he was firmly rooted in South African soil, the Briton
still had a very deep attachment to his fatherland, nourished
the traditions of his past, and adhered to his background of

British civilization and culture.

-The beginning of British rule at the Cape took place
at a time when the democratic revolutions of the late
eighteenth and early nineteenth centuries in France and Eng-
land had engendered a general feeling of hatred' of suppression.

.Synchronizing with this reaction to chattel slavery we have

the birth of the missionary movement.

Although missionaries came to the Cape in the course
of‘the eighteenth century, those sent by the London Missionary
Society who arrived at the end of the century v;v_ere' the real
bearers of the new liberal spirit. They introduced the calo=-
nists to a completely foreign set of ideas. They preached
,equalitarianisﬁ and philanthropy and worked for the conversion
of the Natives; views which the colonists found difficult to
accept. A feeling of antagonism towards the missionaries '
and their efforts to éretect the coloured races was at that
time shared by both the Dutch and British colonists. (14)

It was because the missionaries were on the whole British and
because their views were largely accepted by the British
governors of the dey that the philanthropic movement became
identified with Britain and the settlers began to condemn
everything British. This contributed to the feeling of anti-

pathy between English and Afrikaner.

The hatred developed during those early years for the
missionaries and all they stood for is revealed in the Legis-
lative Enactment of the Trekker Republics where in the Nine

15
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Articles of 1837 it was laid down that co'ntapt with "Allen

den sendelings Genootschap van Engelent" was forbidden. (15)

With the sbolition of the Slave Trade in the British
Ewpire in 1807, the Cape experienced an immediate labour
shortage. Being deprived of slave lebour was a serious blow
to the economy of the Cape, and, in en effort to be assured
at least of Hottentot labour, legislation was passed to re-
strict their.vmbility end thus to compel them to enter the
service of the White man. - The efforts of the Emancipation-
ists and, to a ia.rge extent, Dr. Philip, the leader of the
London Missionary Society, culmi.né.ted in the passing of
,Qrdinance 50 of 1828 which repealed all legislative measures
for the years 1809-1819 affecting Hottentots and aimed at
improving the condition of Hottentots and other free persons
of colour at the Cape. This Ordinance leid down that Hot-
tentots and other free people of colour should be equal
before the law with Whites. At a blow all previous discri-
minatory laws were gone, and tﬁe year 1828 became an impor-
tant landmark in the history of South Africa. With the
passing of the British Act (No.73 of 1833) the emancipation
of slaves throughout the Britisﬁ Empire came into forcelf, and

_brought a further labour crisis to the Cape.

‘I_t was natural that the colonists should resent this
legislation. They had grown in the tradition that they had
certain rights over the man of colour, their slaves were
their property and an outward signvof their wealth. It was
not appreciated by those aumthorities who worked for the abo-
lition of slavery that White South Africa had been built on

this institution. They failed to realize that the slave-



owner mentality, part of every colonist's being, could not be

removed by legislation.

The colonists naturally saw this alien British rule
as a threat to their very existgnqe. Britain, they felt,
was determined to make the colony British. _English was
established as the official language, and the infroductién of
the 1820 Settlers added considersbly to the numbe;rs pf non-

- Afrikaners. There were other factors that aggravated the
deterioration of British-Boer relations. With thé- a];olition
of"hrs'lavery' the colonists felt they suffered financial losses,
for they claimed that as slave owners they were inadequately
compensated. Another point of grievance was that the British
administration did little to assist the Afrikaners during the

costly Kaffir Wars.

So they trekked -- not this time to new ideas, but
away from them, away from organized government, from officisal
policy, from philanthropic views, from everything British.
These new Trekboers symbolised the establishment of Afrikaner-
dom -- of a society with ranks 80 ciosed as to be characteris-
tic of a caste society.' We have seen that; prior to 1836,
the Cape had witnessed the emergence of ean Afrikaner land-
owning people. They were the settlers who had trekked away
from the precincts of the Cape Peninsula in search of land
for their cattle and sheep. It was, however, the Great Trek,
that large-scale exodus of thousands of Boers from the Cape
that took place from 1836 onwards, that had the greatest
impact on the life and thought of the Afrikaner race, and on

the future development of the country.

The Great Trek, a reaction to official policy,

17



encroaching on the freedom of the White employer, created a
gulf between the Briton and the Afrikaner that has never been
auceess_fully bridged. It also brought thousands of trekking
Boers into direct contact with the Native tribes of the
interior. - Inher diary, Anna Steenkamp refers to the
preaching of the unbiblical policy of equality between black
and white. (16). Such preachings filled the settlers with
horror. The "Vooiti'ekkers", as they began to cell themselves,
were determined to preserve "proper" relations between mster_
and servant. They set out with the firm intention of estab-
lishing an indepeﬁdent republic where there would be no
equality between black and white, whgre they would be free
from a liberally-minded, unsympathetic, government, and where
they would be beyond the frustrating restrictions imposed on

them by the British.

They did not set out with the idea of conquering
Native tribes, but the further they moved into the interior
the more it became necessary for them to defend themselves
égainst the treacherous, war-like, black-skinned, heathen men,
so that the eventual conqueét of the dark~skinned rasces became
necessary for their self-protection. Graduaslly these Afri-
kaner people with the mores and folkwseys of a slave-owner
group became a self-reliant, self-conscious unit, cutting
themselves off, even in their language, from the land of their
ancestors. The one thing, however, that they retained was
their religion. Preaching the doctrines of the elect or
chosen people and that of pre-destination, their interpreta-
tion of the teachings of the 01d Testament bet;:am the basis
for the Afrikaner’s rigid attitude to the coloured races.
Slavery had initiated the division in South African society,

18
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but it was the frontier that firmly established it. It is

significant to note that these views and beliefs were to

‘return many years later with increased momentum and form the

corner-stone of an official policy that was to mould the
lives of millions of people, as colour became a dominating

feature in human relations in South Africa.

The gradual conquest of the Native tribes brought
them under the control of the White man and led to their in-

corporation into the economic framework of White society in

South Africa. As a result of this the Native was exposed to

and absorbed Western culture in varying degreé. From that
time on there began a slow but steady process of accultura-

$ion which has continued ever since.

By the Sand River Convention of 1852 and the Bloem-
fontein Convention of 1854, the South African Republic and

the Orange Free State became independent of British rule.

These Republics preached the doctrine of freedom only for

their own people, the Afrikaners; it 4id not apply to the
man of colour. This view is reflécted in thé constitution
which laid down economic and social cquﬂity for White citi-
zens but no equality of blaeck and white in Church or State.
MacMillan, in his book "Complex South Africa”, e'nphas:’;zes
@s point and says thaf; £he very r_ai_s_ca_q d'etre for the

estsblishment of the Republics was defiance of the principles

underlying the 1833 legislation. On the other hand, when

the Cepe wes granted full responsible government in 1872,

there was no colour bar in the constitution, although it

should be pointed out that Cape liberalism was never in

~ actuel pra;:tic_e' as colour blind as it was in theory.

the TiSé O AITiKansr Nationalism. —ThiS cOonsclousness oIl

separateness which had had its roots in sentiment was now



destined to become a political force and to play a vital role
in the lives of all South Africens during the twentieth

century.

The independence of the two Republics was brought to

an end in 1962 when the Boers acknowledged defeat and accepted

British peace terms at Vereeniging. Political disunity and
Native policy were the two problems that towered above all
others when the peace treaty was being drawn up. In terms
of the treaty, Bz!itain -respected the prejudices of the Afri-
kaner with regard to the man of colour, for by relinquishing
' her right to control relations between white and black she
acknowledged that South Africa would have to look after her
own internal affairs. Her future was to lie in thq hands of
her own people. "Downing Street had surrendered to the

frontier". (18).

After the war, South Africa regained her belance suf-
ficiently to permit of the creation, on 31st May, 1910, of a
Union of South Afri'c'a. | Rhodes'sdream of a Uiaion under the
British flag had been realized -- but half the country had

not forgotten Paul Kruger'’s dream of a Dutch South Africa.

The Union did not end previous feelings of rivalry, animosity,

opposition, and hatred -~ it merely masked them for a time,

’A_t this time the Prime Minister, General Botha,
advocated British-Boer unity and mitual understending, for he,
and others like him, felt that the weapons of tolerance and
and co-operation were the only ones that muld successfully
solve the country‘s problems. This approach, j.ntemreted as
a pro-British attitude, was instrumental in sowing ge_eds of
disunity in the Afrikaner race. - In 1914, Soum..'miea
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entered the Great War on the side of Britain and this
decision caused fuzfther division amongst the White people of
South Afriga. With the entry of the country into the Second
ﬁorld War the White population became even more deeply
divided -- South Africa had acquired a split personality:
Evidence of this had already revesled itself in the estab-~
lishment of two official languages, two flags, and at least

two Native policies.

Gbsessea with the desire to avenge the "horrors" of
the condéntration camps and the burning of farms, and to
have a language, literature, and culture of their own, the
Afrikener Nationalist movement grew with undreamed-of
rapidity 'bet_ween the two wars. By 1948 it had captured
control in politics and was thereafter the paramount force

in South Africen government.

The belief gt Union that the liberal views of the
Cg.pe_ would prevail and dominate the politicel arena in South
Africa proved an illusion. As Afrikaner Nationalism became
an instrument of "cultural defence against the English and
racial defence against the natives"(19), we see the ideas of
the Voortrekkers, which prompted the Great Trek and the
establishment of the Republics, permeate every aspect of

human relationships in this country.



CHAPTER TWO

SCCIAL CHANGE

The incorporation of the Native population
as a cheap lebour force, but segregated by
political rightlessness and severe social
discrimination is the single most important
key to an understanding of all subsequent
social and economic developments. (20)

”»
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The twentieth century marked South Africa‘s coming of
age. With the discovery of precious metals and the growth of
industry she passed out of the pioneering stege, changing a
subsistence to a money economy, in which agrarian pursuits
graduelly made way for industrialism. During this process of
upheaval and radical social change the Native relinguished his
independent rural existence for one of dependent urban living.
He ceased to be master of his own fate as he became drawn into
the economy of the White man and an important asset in the

field of labour.

Until late in the nineteenth century, and prior to the
growth of mining and industry, the territory that is now the
Union of South Africe had a rural, self-sufficient econonmy.
Land was fhe only resource exploited; wealth and political
power depended on the ownership and control of land. All the
Natives and most of the Whites relied on land for a living and
except in the area around Cape Town a wage-earning economy was
not general. The individual Afrikener's knowledge of the
"business and commercial world was confined to the "smous" who
made periodic visits to the farms to sell his wares. Such
éouth African exports as there were at that time were My
pastoral products and the way of life of the pastoralists was

not greatly influenced by changes in the 'cutside world.

The finding of the first diamond, near Hopetown,
heralded South Africa’s Industrial Revolution; the diamond
fields of Kinberley becaﬁe the country's first embryo indus-
trial commnity, A\ &w era supplanted the old order of
things as South Africa wrestled for the first time with the

problems of labour and cepital end all the difficulties



sccompanying them.

The discovery of the great gold~bearing reef on the
Witwatersrand in 1886 overshadowed earlier gold discoveries
at Barberton and Lydenburg, and preduced a social and econo-
mic upheaval of far greater magnitude than that which the
Griqualand-West diamond mines had initiated. Overnight the
fortunes of the all-but-bankrupt Transvael were changed as an
aggressive and incompatible crowd of new-comers swarmed to
the gold mines. In the midst of a rural Boer commmnity, on
the barren veld o‘fv the Witwatersrand, an industry of world-
wide importance sprang up. Johamnesburg, today a modern
city with a population nearing a million, mushroomed out of
huddled tents and shanties. Gold and diamonds became the
yardstick for measriring natioxﬁl prosperity, .and South Africa

was securely set on the path of industrislization.

-Economic expension in South Africa, however, moved
slowly at first. _It was only'jafter the Anglo-Boer Wa.r,
vhen mining activity increased tremndousiy, tﬁat thé pace of
South Africa’s economic development was quickened and mechani-
lze.tion became the order of the day. Until 1870 transport
was dependent upon roads and the ox-wagon; except for brief
stretches in Natal only sixty-three miles of railway existed
between Cape Town and Wellington. It soon became evident
that to supply the mining areas with essential equipment and
food, and to make the orgenization of the industry efficient,
adequate and satisfactory transport was a primary need. To
meet this the building of railways was greatly accelerated;
and the interior of the country was soon linked with the

coasto
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" The extension of railways, the discoverj of rich coal
deposits at Witbank (21), and the setting up of electric power
stations;, meant that cities and towns sprang up in these areas

to accommodate the repidly-growing army of urban workers.

An increasing population and the requirements of the
mining T"i;'ndustry led to the establishment of important secon-
dery industries. The two v]orld Wars gave impetus to the
deirelepment of mining and particularly to secondary industry
-- for instance, when during the last war imports were greatly
limited, further ‘secondary industries were started locally.
Manufacturing developed on such a scale that it soon out-
stripped both sgriculture and mining in importence in contri-
vbuting to the national income. This growth of menufacturing
industry was largely instrumntal-in bringing about the growth
| of a permﬁnent urban Native population, for, unlike the mining
industry, manufacturing concerns could not function satisfac-
.torily on the low efficiency and periodic turnover of the
migrant lsbourer. They required a more permenent type of

employee.

Accoxq:anying the growth of urban centres was an ever-
imreasix;g demand for farm products. This resulted in the
extension of the sgricultural industry on a commercial basis;
a transition further fostere_d by improvements in transporta-
tion, developments in refrigeration, and the introduction of

more scientific methods of farming.

Each fresh development in the field of mining and
industry 'generated an enormous demsnd for labour, both black
and white. With the exception of Coloured and Malay crafts-

men at the Cape who had in any case not acquired skills in
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the technological field, the only trained workers in South
Africa at the time were wagon builders. _Skilled labour for

| the mines was at first imported from Burcpe and the United
States, and became the monopoly of the White man. It was,
h.owever, the 1ow=paid unskiiied ﬁative' labour foree‘ that wés
of vital importance to the economic expansion of South Africa.
It was this lebour, working under the supervision of the
skilled White men, that did the pick-and-shovel work on the
mines and the menial tesks in the menufacturing industri;es;
built the railways, roads, and bridges; and laboured on the

farms.

Thus hend in hand with the whole process of indus-
trialization went the incorporation of a cheep Native labour
supply, the incorporation into the wage-earning economy of
the towns of a community that was by custom and tradition
essentially rural. A cheap, convenient, and plentiful
reservoir of black lebour was an asset that required jealous
guarding, ruling out as it did the necessity of importing
unskilled lebour. The fact that the sugar estates of Natal
had become dependent on inported Indian labour and that
Chinese labourers had been brought into the country to work
on the gold mines had not been forgotten. It thus was
important to encourage the ready-made labour force of in-
digenous Natives to abandon its rural life and enter the
world where money, not barter, was the form of exchange.
This movement, which begen slowly, gathered momentum and
today the Native is firmly entrenched in the economic life

of _South Africa.

Agriculture, mining, and manufecturing industries



P

have been built on a foundation of unskilled bleck labour and
while the Native has become an indispensable and most vital
cog in the .economic life of South Africa, consistent indus-
trial expansion has meant an ever greater dependence by the

White man upon cheap readily aveilable Native labour.

An interesting feature of South Africa’s economic
development was the fact that industries did not originate in

those areas that were at the time the more densely populated,

‘but in those parts of the country where particular resources

were located. Thus, following the discovery of the gold
mines of the Witwatersrand, towns grew up and industries were

established aiong the Reef.

Migratory labour is a term used to describe a class

. of worker which moves in search of en@loyment from one place

to another. The influx of both Whites and Natives from
rural to urban areas is a significant socio-economic charac-
teristic of the twentieth century in South Africa. _Althgugh
primarily in this study interest lies. mth 'Ehe Native, |
reference must in this connexién be made to the White man
because his p:baniz_ation has played an important political

role in the history of the country and has influenced legis-

lation affecting the Native.

A typical feature of industrialization and economic
expension in many Western countries has been the development
of a migrant labour force -v_vhieh is eventually permanently
absorbed into urban commmities. In South Africa, however,
the process, where the Native is concerned, has developed
many paradoxical characteristics. Although the legislation

of the country controls his entry into the towns and
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restricts his permenent ‘urbanization, for many years he was
never wholly divorced from his rural and tribal existence.
Nor did he whelly accept urban life or show evidence of a
clear-cut transition from life in the reserve to that of the
town, although the process .of migration, begun on a small

scale, became in time a veritable flood.

The industrisl growth in South Africa was responsible
for the migration of both Whites and Natives. The Whites
included. skilled workers, settlers and businessmen from over-
seas as well as native=born persons who had been agricultural-
ists and who, because of rural poverty, drifted to the towns
in search of employment. The Natives on the other hend were
primitive tribesmen from the reserves entering a totally new
world -- a world with strange languages, strange customs;

with unfamiliar social, economic, and political codes.

Lergely because of the Af‘rikaners" system of inheri-
tance of farms by equel shares, many White families were in
time limited to a few.aeres of ground on which to make a
living. This led to rural poverty and the subsequent emer-
gence of the "bywoner"® who, having been a product of self-
sufficient farming, could not compete with more progressive
farmers who were applying modern agriculturel methods. The
prosperous farmer soon found himself in a position of having
en sbundance of "bywoners" trying to obtain work, so that in
this class of labour there was much competition between White
snd White. As poverty increased and the position of the
"bywonér" deteriorated, the more impoverished Whites went in
search of work in the cities; mainly to the mining areas.

It iz at this juncture that the Poor-White problem ceased to



be a rurel one end became urban. The Afrikaner had started
a new trek, which was to have far-reaching repercussions on
the life of the whole country. Over the years White South
Africa has become primarily an urban community, and 78.4% of

White South Africans are today living in towns.

When the Poor~White enﬁered the towns, two opposing
groups met, this time not on the agrarian front but on the
industriel frontier. They were two groups with widely dif-
fering cultures and customs, groups that spoke different
languages and were of different races., Indeed the only
point at which they showed similarity was in their lack of
skill and training. A real problem faced South Africa for
the Peof-»White found that the black man had already esteb-
lished himself as the unskilled worker in the towns and was
prepared to sell his services at a very much lower rate then
the white man. The newly urbanised Afrikaner was now in
competition, no longer with white men but black, whem tra-
ditionelly he feared and resented. This fear and the desire
to preserve the supremacy of the White race were instrumental
in meking South Africa’s politicel leaders erect barriers

against the mobility and life of the black man., Had the

Poor-¥hite not entered the industrial world of the towns when

he did, the story of South Africa might have been different
~= and perhaps not one in which economic necessity became

subservient to the desire for White solidarity and prestige.

If migration to the towns implied many changes in the

former way of life of the White man, it meant even greater
changes in the life of the Native. A wege-earning economy

was mlknown to him, and the idea of employment in return for
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money played mo part in his sociel life. The lure of money
was not at first en adequate attraction to ensure a consis-
tently steady flow of cheap Native lebour to the mines.

This labour had to be induced and persuaded to enter the
white men's economy. Labour agencies established throughout
the Transvaal recruited Native labour for the mines, and the
texes levied on the rural Native became an indirect meens of
compelling him to go to work in the cities. 1In the reserves,
cattle and lend were his only source of wealth. They were
primarily an ocutward sign of prestige and did not provide him
with the means necessary to meet his taxes, for which he hed
to earn cash. Gradually it became a recognized custom for
Natives to leave the reserves and go to the urban areas for
varying periods to esrn money to meet their obligations.

For many yeers this work was regarded by them as temporary,

but in time more and more settled permanently in the towns.

At the seme time that there was an ever-increasing
demend for Native lasbour, very little was being done to ex-
pend and develop the reserves. Coupled with this lack of
development, the wasteful and backward methods of farming,
and the slow purchese of land for the Natives following the
passing of the Natives Trust and Land Act (No.18 of 1936)
the reserves became more and more insdequately equipped to
provide for the food needs of the growing Native population.
They became so overpopulated that many Natives found them-
selves deprived of land rights. They looked to the towns as
a means of escape and with the hope of a permanent home there.
They turned to the White men’s economy to cbtain incomes to
support their families and meet their commitments, (22).

Through his contect with town life his horizon of wants and
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desires expanded and he was spurred on to work for the com-
modity that would satisfy these needs -- he became aware of
the value of cash. At the same time his visits to town

added to his prestige and status within his home group.

This whole process of urbenization -- this integra-
tion and absorption of the Native into the economy of the
White man, this acceptance of the ways of the Western World
and the subsequent breakdown of established customs, l#ws end
mores of tribal life -- has given rise to many social prob-
lems. Its effects on the family life of the Native have
been particularly deleterious and it has greatly altered the

role of tribal affiliations in the life of the Native.

In "Problems of Urban Bantu Youth", Ellen Hellmsn
writes: |

The individualism of the family -- now

beginning increasingly to show itself in

merked form in individuals too -~ is one

of the major differences between urban

and rural Bantu. (23)
The pattern of family life under urban conditions presents a
very different picture from that of the tribe. Tribal life
is essentially based on kinship where every men hés a recog-
nized status in the community and where all the members live
uniform lives. In his social relations in the town the
Native enters an individual , enonymous, society to which he
mast adjust and reorient his 1ife. On moving to an urban
centre, Natives live wherever they are able to find accommo-
dation so that kinsmen become aeparated from one another and
the Native finds himself in an enlarged social life which

demands social relations with Whites, with other persons of
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colour, and with Natives belonging to other tribes.

',_l'he tribe is merely an extended family system func-
tioning on a co-operative basis. All family needs are sup-
plied within the tribe and 21l lend is held commmally, with
e_ach family unit spportioned a share by the chief. Town
life demands that the Native should enter into other sets of
socio-economic relations which cut across tribal lines and
quietly but effectively snap them. ‘With the growth of
permanent urbanization we have witnessed the collapse of
tribal traditions and institutions as a generation of Natives
has been born and bred in the towns knowing no other community

but that of urban society.

As a result of this drift to the towns the reserves
have become drained of the able-bodied male population up to
late middle-age, a population whose servi@es are viﬁa.l for
the full development of the Native areas. The remaining
members of the family ere thus called upon to cultivate the
lands, care for the cattle, and at the same time maintedin
the solidarity of the femily unit. Children are deprived
of paternal authority end family life becomes insecure during
lengthy ebsences of men from their wives. In the cities men
are concentrated in "unnatural” environments such as mine
corpounds. V~This undermines the moral ocutlook of the Natiyre
as he finds himself with "no women, no children, no family
1life". (214.) Moreover, the unequal distribution of sexes
iﬁ the towns gives rise to wl;at Malthus would have called
 "unwholesome practices". There has been a marked growth in
Native prostitution. Much time is often spent in search of

work and, together with the enforced idleness that acconpanies



change of work, the migratory lsbour system tends to be
wasteful end uneconomic, besides leading to the instability

of Native society and, indirectly, of the whole commnity.

‘The Native has shown in the past twenty years a very
definite preference to sell his lasbour on the markets of
manufacturing industry Although the wages offered in this
field are not necessarily higher then those of the mines,
thgse industries do offer to the Native some possibility of
enjoying family life -~ even if it means family life under

congested overcrowded conditions in a shack.

‘This migration of the Native family to urban con-
ditions meant the birth of a new society -- a society that
foreshadowed the decline of the tribal system and the accept-
ance of Western standards. His often squalid town existence
is to the Native merely a period of transition, a process of
soccial change as slowly, steadily, surely, he is drawn into
the white man's world. De Kiewiet brilliantly states this
point:

The truest optimism in South Africa is in the

crowded, disease-ridden and crime-infested urban

locations. They represent the black man'’s
acceptance of the new life of the western world,

his willingness to endure a harsh schooling and

' an unequal apprenticeship in its ways. (25)

The rapid urbanization of the Native population
created a very grave housing problem. The Native; when
entering the town, if pot provided with accommodation, set
about constructing his own crude shelter with whatever
materials he could obtain. His pondok was erected,
generally illegally, on the outskirts of the urban areas and

soon large shanty towns sprang up on the fringes of most
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cities in the Union.

-With the passing of the Natives Urban Areas Act

(No.21 of‘1923) preliminary efforts were made to d.eal with
f.he problem and the Government showed clearly that it aimed
at regulating the growth of an urban Native population.

The Fagan Commission, sppointed in 1946, reported in 1948
that South Africa must eppreciate the fact that she had
acquired a permanent Native urban population.(26). Still
later the Tomlinson Commission (27) revealed that, notwith-
standing legislation controlling and resgtricting urban:ization,
the demand for labour and the terrific growth in secondery
industry resulted in more and more Natives drifting annually
from the reserves and settling permanently in non-Native
areas. For this reason the Commission commented that South
Africa's early segregation policy had never been fully

implemented.

» This steadily~growing population movemén‘_b was seen
by many as a threat to White South Africa. The adeptation
of the Native population to the new and wider vhor:!.zons of
the Western World led to a new political awakening among
thémo. As far back as 1912, at a conference of chiefs and
representatives of. the Native people, the vision of the
emergence of a united nation was sketched. At the same
conference the organization later to become known as The
African National Congress weas born. In the words of

J.K. Ngubane:

This new awakening symbolised the ideal of equal
citizenship in a Union where merit and not race
was the standard by which to assess the value of
the individual in the life of the nation. (28)



The Native mind was further stimlated by every new contect
with the Western World, from which he could no longer isolate
himself. Msny scquired education in freedom of thought
while serving in the armed forces during the Second World War.
They heard the concept of equality and freeddm ratified by
Article 2 of the Atlantic Charter:

Everyone is entitled to all the rights and

freedoms set forth in this Declaration,

without distinction of any kind, such as

race, colour, sex, language, religion,

political or other opinion, property or

other status or national or social origin. (29)

In concluding this survey of the structure of modern
economy as seen today in South Africa, it is necessary to
refer once more to the Poor-White problem. Fear of the
Native replacing the White man in the umskilled field of
indﬁsti'y grew to immense proportions and by the 1914~1918 War
had spread beyond the mining industry. By 1930 the ratio of
urben Poor-Whites in the Union had inereased alarmingly. (30)
Although the Poor-White problem was well established before
the Anglo-Boer War, it was only after this war, when Poor-
Whites were engaged by the Central South African Railwgys as
labourers, that reference is made to an official White Labour
Policy. This policy was carried out on a very modest and
almost half-hearted scale until 1924 when the coalition
between General Hertzog's Nationalist Partyand the Labour
Party took over the government of the Union. This Government
saw the Native as a menacing threat to Afrikanerdom and
realized that if equality was the accepted policy in South
Africa’s economic world then social eguality would undoubted~
ly follow. It could not reconcile itself to this idea and
pledged itself to safeguard the future of the Afrikaner.
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This pledge was translated into action by the intro-
duction of a Civilized Labour Policy. Immediately the lot
of the Poor-White was improved, for this policy gave protec-
tion and encouragement to White labour in South Africa. It
offered to the unskilled White worker en'plomnt in an arti-
ficielly sheltered lebour merket. Employment in all Govern-
ment Depertments, in the Reilways end in road-masking, as well
as in private concerns, was offered to him on a wage basgis
not commensurate with his ability and productivity but on a
level that was considered consistent with the standard of
living accepteble to a White man. So, although the White
unskilled worker might do exactly the same work as the Native,
his social position was guaranteed because of the artifici-

ally fixed wage rate he received.

This policy which was introduced to defend the pri-
vileged position of the White unskilled labourer leid the
foundation on which economic expansion in South Africa has
been based. White solidarity and prestige coupled with
racial discrimination became the basic accompaniment of

modern economy with economic laws playing a secondary role.

The whole economic piéture of modern South Africa
may be likened to a great pyramid which has been built on
the doctrine that skill and high wages are the monopoly of
the White man with unskilled work and low wages allocated to
the Native. This pyramid has a solid base of unskilled
cheep labour with a handful of skilled workers at the apex.
It is true that most modern industriel commmities would
present this picture, but in South Africa this pyramid has

significant features not found elsewhere s except perhaps in
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the Southern States of America where it is, however, now
_;apidly being changed. Normally between skilled snd unskil-
‘led grades semi-skilled occupations are to be found, and,
through learning and ability, the unskilled man may rise in
the occupational scale. South Africa’s doctrine of race
discrimination restricts mobility of labour. It has become
accepted that black labour cen undertake only the unskilled
work, whilst skilled work remains the prerogative of white
employees. The White men is protected aga:.nst black compe-
tition and at the same time the Native cannot graduate to a
higher position on the work pyramid. The division is not
between brains and muscular strength but between white and

blacke.

Supporting and re-inforcing this economic pyramid is
the discriminatory legislation of South Africa which assigns
to the Native a less privileged stétus ec:aonem:i.c.‘:s.\l]‘.y9 occu-
pationally, politically, and in other ways. This must now
be considered in more detail. Chepter Three concentrates
on a discussion of the politicel setting of urban Native life.
Reference is made in Chapter Four to the meaning of ;aw,
while Chapter Five considers the legal definitions of the

Native group in South Africa.



CHAPTER THREE

POLITICAL SETTING

A1l Union Politics are Native Affairs. (31)

Politicaelly South Africa is without
dispute a White man’s country. (32)
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When Union was established in 1910, a common Native

policy for the four Provinces was regarded as a sine gua non.

But what this policy was in fact to be was not so easy to
agree on; since 1910 the "Native question™ has been South
Afrii:a"s chief._qulitical problem. This problem, requiring
as it did the adjustment of constantl& changing relations .
between white and black in South Afriea9 has been subject

both to considered thought and careful investigafiono

The development of South Africa’s Native policy frem
1910-1958 took plece in a period influenced by political
- strife, changing economic trends, and historical pressures.
On the one hand, Afrikaner nationalism played a dominant
role in shaping Native policy; and on the other, the growth
of African nationelism strongly influenced the attitudes of

the White man towards the _Native.,

_South Africa'’s parliamentary system is based on the
essumption that the government shallr be by White men only.
Since Union, all the leading political parties have aimed
primarily at maintaining and entrenching the exclusive pbli-
tical power of thé ruling White minority group over the
majority non-White group.  Without exception every govern-
ment has been against the dilution of White political repre-
sentation by the non-White. Despite political schisms
within its ranks, the White group has maintained its

superiority.

_FRANCHISE

The question of the right to vote is the hinge on

which the South Africen political framework swings. In
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Parliasment, while the Whites in exercising the vote are
treated as individuals on a geographical basis, the non-

Whites are hendled as a politically homogeneous unit.

Prior to 1910 the position with' regard to the Native
franchise differed in the four Provinces. In the Republics
the doctrine that there should be no equality between black
and.whit,e either in Church or State was not merely a matter
of tredition but of law. The 1858 Grondwet van de Zuid-
Afriksansche Republiek or the Constitution of the South
African Republic, formed the basis of the Transvaal Repub-
lican administration. In terms of this Constitution there
was no equality of black and white and all burgher rights
were confined td Whitgso The qualifications to vote were
that the voter had to be white, male, and 21 years old.

No franchise rights were to be given to non-Whites who were

also excluded from holding any public office. (33)

Following the Bloemfontein Convention of 1854, the
‘Orange Free State Republic forbade any person of colour from

holding land or asquiring rights as a free burgher. Through

these provisions the non-Whites were indirectly excluded from

the voters®’ roll and never enjoyed politicael rights.

Although when, in 1843, Natal became a British pos-
session it was expressly stated that both black and white
vwould. have equal political status and no differentiation
woula be made on the basis of colour, this was never the case
in practice. Ve can trace a definite tendency on the part
of Natal to accept the colour bar policy of the Transwaal and

Free State Republi@é , although exclusion from voting was not
as specific. The Natives in Natel were permitted to have

41



42

their names on the voters’ roll but this right was subject to
such conditions that it was of limited effectiveness. The
same property qualifications necessary to acquire the fran-
chise were, in theory, imposed on all sections of the popula-
tion, but subject ¢to such conditions that in practice they
were all but inaccessible to the Native. Only three Natal
Natives had ever been enfranchised. Indeed; in Natel prior
‘ 4o Union, black and white never enjoyed political equelity;
its Native citizens were in effect as voteless as those of

the two northern Republics.

A characteristic of the pre<Union position regarding
the Cape franchise was the fact that race and colour did not
qualify or disqualify a male from any politicel office or
from the right to vote. Subject to an educational and
property qualification the franchise was extended tc all male
edults who were British subjects. Rhodes had always visu-
alised "equal rights for every civilized man south of the
Zanbesi" and his influence is seen in the Cape constitution
‘with its ebsence of colour distinction. A civilized men was,
in his opinion, one who had certain educational qualifica-
tions, owned property, or was in honest employment. Civili-

zation was not dependent on pigmentation of the skin.

With the granting of repregentative government to the
Cape in 1854, the franchisé wes aveilaeble to all male adults
end there was no colour bar written into the constitution.
This was due to the influence of the British Government which
would not at the time have tolerated a franchise that was
subject to colour or rasce differentiation. In 1872 the Cape

was granted full responsible government, but lews passed in
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Cape Town were still subject to British parliamentary veto.
The British Government clesrly showed that it was against any
change in the constitution which might lead to the introduc-
tion of a frenchise dependent on the colour of a man’s skin.
Iwenty years later, when the Transkei was annexed to the Cape,
the qualifications upen which the franchise was based were
raised to exclude the tribel Native until such time as he had
been weaned from tribal life and had absorbed Western culture.
The educational and pi‘operty qualifications necessary for the
political franchise at the Cape were such that the numbers of
non-White voters at the Cape remained small and kept pace with
the slow process by which the Native became urbanized. In
this way the political power of the non-White was limited and
at the same time the idea of a common électoral roll became

an acceptable one to the White citizens of the Colony.

The qualifications for a voter in the Cspe were that
he had to be mele, literate, owning fixed property to the
value of £75, or earning a salary of not less than £50 per
.year. The Cape voter not only had the right to vote; but,
subject to the necessary qualifications; he could serve as an
elected or nominated representative. These rights were

looked upon by the Native as symbols of common citizenship.

When the National Convention met in 1909 to prepare
for Union, it was decided that the existing franchise lews of
the Republics, Natal, and the Cape, should be left as they

were.

Due to the fact that the Boer Republics and Natal
were not prepared wholly to accept the liberal franchise and

political practices of the Cape, the latter Province agreed
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on a compromise that would withdraw the right of Natives (end
Coloured people, including Asiatics) to sit in Parliament.
Thus by thel South Africa Act, non-Whites were debarred from
becoming members of the Senate or House of Assembly. As a
compensation for this loss of political power, provision was
made that four of the Senators should be chosen for their
experience with, and thorough acquaintance of, the needs and
desires of the non-White races in South Africa. The Scuth
Africa Act aimed at all Natives of the Union indirectly elec-
ting seven members to have full Parliasmentary powers. Natal,
in order to fall into line with the Transvaal and the Orange
Free State, sgreed not to accept eny further Natives (or

Asiatics) for registration as voters.

To safeguard the Native vote in the Cspe at Uniom it
was entrenched in the South Africa Act that only by a two-
thirds majority of ell members of both Houses of Parliament
sitting and voting together could the Native lose this right
or could it be altered. The Cape Native voter had thus cne
political right, namely the vote, entrenched and safeguarded

by an Act of Parliament.

From 1910 a long struggle over the Native franchise
ensued, culminating in the passage of the Representation of
Natives Act (No.12 of 1936). This Act was passed by a two-
thirds majority of both Houseslsit-,ting and voting jointly.
General Hertzog was Prime Minister at the time. It must be
recelled that prior to 1936, the enactment of certain laws
had minimised the political power of the Cape Native voter.
The Women's Enfranchisement Act (No.18 of 1930) conferred the

vote throughout the Union on all White women aged 21 years and



over. They could be. nominated and elected as menbers of
Parliament or Senate.  All non-White women were excluded
from the operation of this Act. The Franchise Laws Amend-
ment Act (No.h.l of 1931), extended the franchise in the Cape
to every male person over 21 end abolished the property and
educational tests previously in existence. Non-Whites,
however, were not exempt from these qualifications. Through
the passing of the Electoral Law Amendment Act (No.30 of
1958) the extensionv of the franchise to the eighteen-year-
olds has still further extended the political power of the

The passing of the Representatién of Natives Act
(No.12 of 1936), ceme about following the political compro-
mise to place the Native voters on a separate electoral roll.
Under thé terms of the Act the Cape Native voters, though
retaining their vote, were removed from the common electoral
roll a.nd placed on a seperate one. Only in the Cape were
the Natives directly represented in_ Pgarliaxnent by White
menbers of Psrliament elected on the separate voters’ roll.
Under the Aét, four White Senators were elected indirectly
for five years by all the Natives of the Union, through
electoral colleges composed of chiefs, Native Councils, and
Native Advisory Boards. The terms on which & Native could
qualify for the Cape roll remsined the same as during the

pre-Union period.

-In 1948, Dr.Malen, as Prime Minister, stated in Par-

liement, with regerd to Native representation there:

If you want to know what the positive side
of our policy is, let me put it this way



Just briefly. In the first place, if we are
going to take away anything from the natives
-- and it is our intention to take awsy the
representation which they enjoy in this House
at the moment -- then we want to give them
something else which in our opinion is better
for them, in other words;, to call into being
institutions for them in their own reserves,
and to promote and further develop institutions
of their own which will enable them to have a
large measure of self-government and which will
eneble them at the same time to retain their
own national cherscter. (35)

This proposal was implemented when, on 30th June,
1960, in terms of Promotion of Bantu Self-Government Act
(No.46 of 1959) the three White members of Parliament repre-

senting the Cape Natives relinquished their posts in the

House of Assembly.

ADMINISTRATIVE MACHINERY

As a preliminary to a discussion of the respective
Government Native policies in the peried 1910-1958, it might
be useful to sketch briefly the Union's administrative

machinery for controlling Native affairs.

Prior to Union, the Trensvaal, Orange Free State,

Natal, and the Cape, each had its own Department of Native
Affairs. As more Native territories and increasing numbers
of Natives came under the rule of the White man, the Govermor
(or President, in the case of the Republics), became known as
the "Supreme Chief of the Bantu" and took on the duties of a
Supreme Chief under Native law end custom. Unlike the three
other Provinces, the Cape, which was trying to break down
the power of the chiefs, did not absorb the headmen in the

administration of Native Affairs.

The formation of Union did not change the existing
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principles of Native administration except that the Governer-
General took over the position previously held by the differ-
ent Governors and Presidents. While he acted as the figure-
head;, his Minister of Native Affairs became responsible to
him for ad.ministrbation and management of the Native Affairs

Department.

By the Native Affairs Act (No.23 of 1920), a Native
Affairs Commission was creeated and in terms of Section 16
provision was made for holding periodic conferences of Native
icaders for the purpose of placing any grievances of the
Native population before the Government. These conferences
were merely advisory and the possibility of holding them
regularly turned out to be short-lived, for General Hertzog,
on becbming Prime Minister, abolished this provision which
had been introduced by his rival, General Smuts. He antici-
pated, however, the transformation of these conferences into

an established Union Native Council.

The Native Administration Act (No.38 of 1927), was en
important milestone with regard to depesrtmental and inter-
.departmntal co-ordination. The Act, which provided for the
better control and menagement o‘f Native affairs, introduced a
more uniform system of Netive administration. Particularly,
it recognized Native Law in the Union, and provided for the
establishment of special Native civil courts. It also pro-
vided for governmental control and administration ‘in the
reserves glong lines totally different from those applying to

the rest of the country.

The Representation of Natives Act (No.12 of 1936),

made provision for the establishment of a Native



Representative Council; an advisory body of 22 members.

This body was, however, abolished fifteen years later by the
Bantu Authorities Act (No.68 of 1951), end in its place
tribal, regionel;, and territorial authorities composed of
hereditary chiefs, head-men;, and councillors were estsblished.
The Native Affairs Department, described by L.Marquerd in his
"Pecples and Policies of South Africa" (36) es imperium in
imperio, has during the period under review played an ever-
increasing part in the administration of the Union’s Native
effairs. While among Whites the verious Government Depart-
ments deal ﬁith differeﬁt facets of White life, the Native
Affairs Department eppears as a type of omnibus department
charged with administering all aspects of Native life. From
time to time the scope and responsibility of the Departmént
has been extended so that almost dictatorial powers have now
been vested in the Minister of Native Affairs. In South
Africa todey, rule of Natives by regulation and proclamation
'is a common and accgpted feature of our Government. In
1958, the Union Department of Native Affairs was re-=nan;ad the
Department of Bantu Administration end Development snd a
separate department of State, the Department of Bantu Educa-
tion, was established to administer the Bantu Education Act

(No.47 of 1953).

PRE-UNION NATIVE POLICY

Native pplicy‘had, prior to the turn of this century,
commanded limited official interest. At the time of Union
each of the Provinces had evelved a Native policy that was »
characteristically its own, although each was influenced by
the idea that the privilege of land-ownership was essentially

the prerogative of the Whites and the duty of labour belonged
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to the Native.

Further uniformity in early Native policies did exist
in so far as the authorities evaded the acceptence of any
responsibility for the administration of the Native population
and in so far as frontier Native policy did aim at the sepa-
ration of white from black and the protection of the White man
against attacks from the Natives. In referring to the from-
tier Native policy, the Secretary of State for the Colonies
said it sought, "to set up a bar of separation between the

Caffres and the Colonists®. (37)

The early twentieth century brought to light the in-
adequacy of the Native reserves to provide for the needs of
their populations. As these areas became reservoirs of
labour for the towns and the White farms, a problem that until
the end of the Boer War had been more or less ignored began to
appear as pressing, complex, and bristling with difficulties.
Scientific investigation seemed to be called for in the

freming of a uniform Netive policy.

Although the Transvaal Republic officially recognized
its Native population and although it was faced with the task
of administering the numerocus Native tribes within its borders
it did not clearly formulate an adequate or practical Native
policy. With the annexation of the Transveal by Britain in
1877, a Department of Native Affairs was esteblished, osten-
s8ibly to deal with the administration of the Transvasal's
Native population. Following the gaining of its independence
after the First Boer War, and in terms of the Pretoria Con-
vention of 1881, the Transveal established a Native Location

Commission, the purpose of which was to provide the Native



tribes with locations and to hold in trust for Natives such
lend as they might purchase. This Commission did good work

but many Natives were left umprovided for.

According to the Sand River Convention of 1852, no
fglavery" was to be tolerated in the area north of the Vaal.
Persdoxically, however, the Grondwet permitted of no equality
of white or black either in State or in Church. In terms of
Law No.4 of 1885 of the South Africen Republic, provision was
made for the better control and administration of justice
over the Native population of the Republic. The President
was the Paramount Chief oft the Native population, and the law
accepted the principles of differentiation and subordination.
By Law No.4 of 1885 an office of the Superintendent of Natives
was esteblished and specially trained officials were appointed
as Native Commissioners to administer large concentrated sec-

tions of the Native population. (38)

The Orange Free State is the one Province that cen
herdly be said to have had any pre-Union Native policy.
This came about primarily because, apart from the Natives
employed by Whites, the Free State had no large surplus Native
population requiring speciel administration. When this
Republic geined its independence in 1854, it had three small
Native reserves and the Natives that moved in from adjecent
areas settled for the most ;art cn White farms and thus fell
under the jurisdiction of White Magistrates who treated them
Justly, but on the principle of complete social, religious,
economic, end politicel subordination. The policy of succes-
sive Free State Presidents was to keep Free State territory

and Native territory "epart", and the chief energies of the
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Free State Government concerning Native affairs was directed
at establishing and preserving the boundaries between the

two.

In terms of the Free State Republican Constitution,
persons of colour were debarred from acquiring rights as free
burghers or holding land. Non-Whites in the Free State ha\’re
ever since been consistently excluded from the voters' rolls
there. Native Reserve Boards under White chairmenship were
established in 1907 for the purpose of handling matters
concerning the Native population and of levying a locetion

tax on each male in the reserves.

The pre-Union Natal scene is dominated by the figure
of Sir Theophilus Shepstone who arrived in 1845 and was in
charge of Natal'’s Native affairs for 30 years. The defeat
of Dingaan on 16th December, 1838, bequeathed to Natal the
task of controlling a Native population that overwhelmingly
outnunbered the Whites. As Brookes in his "History of
Native Policy in South Africa from 1830 to Present Day*® ,

states in referring to Natal at this time:

here for the first time we have a body of
South Africans in a position to frame their
own Native Policy. (39)

The Natal system of Native administration was essen-
tially based on the re-greation of the tribal system and the
development of the Natives according to their own ability.
Shepstone had the welfare of both the Whites and the Natives
at heart. Because of the great diversity in culture of the

two races he considered that the Native shquld develpp along



his own distinctly Native lines but this development should
be in the interests of the Colony and in such a way as not to
clash with White interests. Tribal Lew was codified and re-
cognized as long as it‘ was not in conflicf with the White
"requirements of justice®.(40) This law was administered by
Netive Commissioners with apbeal to the Native High Court.
m criﬁinal cases and cases in which Whites and Natives were

involved were dealt with by the White courts.

In implementing his segregation policy, Shepstone
aimed at establishing eight reservés. In these he re-created
the tribal system under White supervision. It is interesting
to note that in an effort to promote harmonious relations
between Natives and Whites it became traditional in Natel for

every White man to learn the Zulu language.

Natal's Native policy proved most influential when,
after Union, effortsvwere made to assimilate the policies
then in existence in the four provinces. Indeed the pre-
Union Netal Native policy was destined to become the corner-
stone of the politicel life of the Union of South Africa for
it was Shepstone who had introduced a system of government

which we today know as segregation.

The history of early Cape Native policy is notable for
evidence of assimi.latibn in the political sphere, for race or
colour neither qualified nor disqualified a man for pelitical
office. Just as Shepstone's name is closely linked with
Natal's Native policy, so in reviewing the Cape we recall

particularly the name of Sir George Grey.

With regard to its Native population the passing of



the Glen Grey Act (No.25 of 1894)(Cape of Good Hope) was the
most advanced move teken in fifty years of the Cape’s history.
The district of Glen Grey in the Ciskei was an area chosen for
an experiment in detribalization and the transformation of the
existing Native system of communel land tenure to a gradually
introduced system of individual land holding. The area was
surveyed and the ground divided into arsble and grazing areas.
While the former were peartitioned into individual holdings
based on the principle of "one man one lot" with the guaran-
teed protection against White encroachment, the latter were

~ for commnal usage. By means of the assimilation of White
methods, civilizail;ion, and Christianity, the aim of the Act
was to bring ebout an eventual complete transition from tribal
existence. The Natives were given a share in their local
government by the provision of a system of local Native Coun-
¢ils in the Glen Grey aree. Delegates from these Councils -
met in district councils under the chairmanship of a White
Magistrate. By proclamation the terms of the Act were exten-
ded to parts of the Transkei and until 1911 this system of
individual lend tenure was extended in all to seven further
districts. Because of the inadequacy of land this Act did

not prove the success it might have been.

The Cape Native policy definitely aimed at development
along White lines; Native law, though recognized and admini-
stered in the courts, was never formally codified. While
Natal 2imed at control of the Natiwe, the Cape aimed at his
civilization and acculturalization. The Cape policy antici-
pated the replacement of the chief by the White magistrate.
The goel held out to the Native was that he should become as

mach like the White men as possible, for the Natives' laws end




institutions were not consistent with those of a civilized

community.

vI:n discussing the Glen Grey system of individuel land
tenure the Native Affairs Commission of 1910 states as
follows:

The Glen Grey Act 25 of 1894, and the Transkeian

Proclamations developed from it constitute the

best adsptation of the Europeen system of rigidly

defined individual allotments to the requlrements

of the Native people. (41)

Speaking generally of the position priof to Union with
regard to fhe acquisition by Natives of land outside the re-
serves, it can be said fhat Natives were limited rather by
their ability to peay for land than by legel restrictions.

T!zis applied in Natal and the Cape. By the Pretoria Conven-
tion of 1881, Natives in the Transveal had the same right but
it hed always been the practice that any land they bought
should be held in trust. By a decision of the Supreme Court
made on 4th April, 1905, in a Case Tsewu vs. Registrar of
Deeds however, the Native’s claim to hold land in his own name
m recognized. There was, however; a limitation in certain
areas of the Transvaal proclaimed 'qnder the Gold Law. In the
Free State, Nétives were prohibited from purchasing any land

Qutsidé the area of .Thaba ‘Nchu.

THE PERIOD 1903-1910

The 1881 Report of the Natal Native Commission and the
report of the Native Laws and Customs Commission (Cepe) of
1883 (G4. of 1883) were important steps in the understending
@f Native life and custom.(42) It was not, however, until

the report of the South African Native Affairs Commission
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(1903-1905) that efforts were made to devise a umiform Native
peolicy, and suggestions were advanced with the view to streng-
thening and unifying legislation. The Commission advocated
the principle of territorial segregation of the White from
the Native races and recommended that legislation should de-
fine the particular areas in which Natives could purchase
lend. The Commission was against the unrestricted purchase
of land by Natiwves which they considered might lead to tribal,
conmunal, or collective occupation end was critical of the

squatting of Natives on White farms.

Although the report of this Commission went unheeded
for & long period, it was ectually on this report that the

Natives Lend Act (No.27 of 1913) was based.

THE BOTHA REGIME, 1910-1919

The first Prime Minister of the Union of South Africa
wes General Louis Botha who remained in office until his
death in August, 1919. Botha, in an effort to bring sbout
a truly uvnited South Africa, established the South African
Netionelist Party and aimed at e policy of conciliation be-
tween Englishmen and Afrikaner. He felt that only through
co—-operation could South Africa become great. General Smuts
and General Hertzog both served in Botha's cabinet; because
of Hertzog's dissatisfaction with Botha'’s languege and immi-
gration policies, however, he resigned from the Botha Cabinet
in December, 1912, As a result of this break we have the

birth of the present-day Nationalist Party,

basing itself, in the first instance at least,
very definitely on an appeal to a distinctly
Dutch national sentiment, and emphasizing by the
very fact of its existence, that the attainment
of nationel unity was still in the future.(43)
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While Hertzog aimed at a unity, with the Afrikener playing the
dominent role, Botha and Smuts visuelized a racial unity that

was dependent on the co-operaticn of the two White races.

It was the South Africa Act, 1909, which brought into
existence the Union of South Africa and at the same time was
the first Union legal enactment to introduce segregation.
This was laid down in those provisions that placed certain
restrictions on non-White parliamentary privileges. Apart
from these provisions, the Act embodied no comprehensive
Native policy and slthough the need for such & policy was
often quoted as one of the reasons for Union, little that was
concrete was done about it at the time. The conmstitution
merely assimilated the various Provincial raciel policies and
endeavoured to perpetuate these somewhat irreconcilsable dif-

ferences.

Generel Botha, in introducing the Natives Land Act
(No.27 of 1913) gave effect, if only partislly, to the views
of the 1903-1905 South African Native Affairs Commission and
took the initial step in the practical aspplication of the
principle of territorial segregati‘ono With the exception of
urban areas, the Act applied throughout the Union. This Land
Act, which was originally intended as a temporary measure,
aimed at a uwniform and steble land policy and at drawing a
distinct line between Native and White. It set ocut to
define clearly the balance between white and black settlement
throughout the country. It made it illegal for Natives or
Whites to own land cutside certain specified Scheduled Areas
and aimed at putting a stop to "Kaffir farming" and the re-

sultant cohabitation of white and black.
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I% was sppreciated that if this policy was to be
carried out the Natives would require more land, for other-
wise Native ownership would be confined to the existing re-
serves which were then already grossly overcrowded. To
investigate the possibility of acquiring additional land the
Beaumont Commission was set up to decide what areas should be
demarcated for Natives and Whites. A Bill embodying the
recommendations of this Commission was presented to Parlia-
ment in 1917, but was not accepted. There followed the
appointment of five local committees to investigate the prob-
lem and revise the areas. proposed. Finding the necesseary
additional land involved the expropriation of White farms
which resultevd in great public opposition. The five local
committees submitted their propossls in 1918 but, like the
previcus Commission, their recommendations did not result in
legislation. The outcome was that the scheme was dropped
and Natives were compelled either to settle in the overcrowded

regserves or enter the employment of Whites.

Except for the Land Act, Botha’s period in office is
significant in that it made no other contribution to Native
policy, and 23 years were to elapse between the enactment of
his segregation law and the provision of sufficient land to

implement it.

Although various commissions investigated the condi-
tions of the urben Native and revealed the danger of a growing
Native urban population (e. g. Assaults on Women Commission
1913, Tuberculosis Commission 1914) it waé some years before
efforts were made to formulate an urban Native policy or even

to deal with conditions of Natives living in urban areas.



After the 1914=-l918. war the growth of industry and pressure of
population brought the question of the urban Native clearly to
the fore. While previously the importance of the Native
problem had been recognized only by the comperative few, after
the War the need for a positive Native policy was more fully

appreciated.

THE SMUTS GOVERNMENT, 1919-1924

The death of General Botha ended a great partnership.
General Smuts took over the premiership of the Union but his

South Africa Party commanded only a very smell majority.

In spite of General Smuts’s great vision, his qualities
of statesmanship, and his ability to see South Africa as part
of a greater whole, neither of his periods as leader of his
country are marked by a really ereative contribution to the
Native question or the framing of a comprehensive Native

policy.

He became Prime Minister when South Africa was facing
a post-war depression with its accompanying economic and social
difficulties. Although at the 1921 election the coalition of
an enlarged South Africa Party and the Unionist Party ensured
2 more substantial majority in the House for Smuts, it wes
becoming increasingly evident that the Nationalist Party was
the biggest single political party and was steadily gaining
favour. At the same time the Labour Party was inereasing in
strength. The common desire of these two Parties to make
South Africé. secure for the White man brought about the defeat
of the South Africa Party after fourteen years in office.

The 1921 Census had led to the fear that because the Native
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population was increasing so rapidly the position of the White
population might be seriously jeopardized, so in an effort to
avoid splitting the anti-Government vote at the 1924 election,

the Labour and Nationalist Parties formed a pact.

1925 saw the first planned attempt to formulate an
urban Native policy following the report of the Native Affairs
Commission, 1920, and the Transvaal Local Government Commis-
sion, 1922; (the "Stallard Commission").

Smuts acknowledged that equality of the races hed
never been recognized in Scuth Africen legislation. When
talking of the Indian problem he said:

We have never in our laws recognized any system

of equality . « . you cannot deal with the Indians

apart from the whole position in South Africa;

you cannot give political rights to the Indians

which you deny to the rest of the Coloured citizens

in South Africa. If you touch the Indian positien

you mast go the whole length. (L)

In 1922, the revolt on the Witwatersrand brought the
Native question into the forefront of the political arena.
The miners struck when the suggestion of putting Natives into
certain skilled jobs was made. White mine workers were de-
termined to maintain the colour bar despite the fact that the
Mines and Works Act (No.12 of 1911) which aimed at regu-
larising in the Treansvasl and the Orange Free State the prac-
tice of excluding non-Whites from skilled and semi-skilled
exployment had been declered ultra vires. Public opinion
was averse to granting the Native the same place in urben
life and industry as the White man. Such recommendetions as
those of the Transvaal Locsal Government Commission influsnced

both public and legislative opinion. This report declared:



After careful consideration and consultation

with the Native Affairs Commission and officials

of the Native Affairs Department; your Commis-

sioners have unanimously come to the conclusion,

and recommend, that it should be a recognized

principle of government that Natives -- men,

women, and children -- should only be permitted

within municipal areas in so far and for so long

as their presence is demanded by the wants of

the White population. (45)
The Commission, considering that the intermingling of the
black and white races was undesirable, clearly emphesized the
fact that the Native was not to be grented the same place in
urban life and industry as the White and implied that while
the Native’s permesnent home was in the rural areas the urban
ares was essentially the White msn’s creation. The Commis-
sion advocated the principle of residential segregation of

these Natives required in the urban arsas by Whites.

This report formed the basis on which the Natives
Urban Arees Act (No.2l of 1923) wes formlated. Like all
its subsequent amendments; this Act had as its dominant theme
the control of the Native in urban areas; the limitation of
the influx of Natives to urban areas;, and the provision by
local authorities of suitable accommodation for the urban
Natives in specially segregated areas. Local authorities
were slow to take over these responsibilities with regerd to
housing the town Natives =- a failure which the 1937-1938
Né.tive Affairs Commission asserted was due to the fact that

there was no clear-cut Native policy in existence. (46) °

The 1923 urban legislation introduced during the
closing years of the Smuts regime clearly recognized and
entrenched a policy of residential segregation in the urban

areas just as Botha's Land Act applied the pattern of

60



61

territorial segregation to the rural areas. But there was
still no Native policy that could be regarded as dealing with

all aspects of Native life.

THE HERTZOG GOVERNMENT, 1924-1939

The Pact Government with Hertzog at the head took
command of South African politics in 1924, and remained in
power until 1933 when Smuts and Hertzog formed a coalition and
the United Party was born. A year later Dr.Malan broke away
from Hertzog to create a "purified" Nationalist Party. Hert-
zog remained Prime Minister until 1939 when the Paxrty split
over the war issue and Smuts then headed the Cabinet. Fol-
lowing this dissolution of partnership the "Herenigde Nasionsle
of Volksparty" was formed by Hertzog and Malan. This was
never a happy union and eventually Hertzog and Havenga
resigned to ereaté the Afrikaner Party. It was not until
the 1948 election, following a coalition of the Nationalist
and Afriksner Parties, that the United Party was defeated at
the polls, and the new Nationalist Party entered the political

arens where it has since remained.

Hertzog had always been a keen student of South
Africa’s race and colour problems and as & member of Botha's
Cabinet he had been Minister of Native Affairs. When he
became Prime Minister the position with regard to land was
very mich the same as it had been in 1913. This matter, he
considered, called for immediate attention. Then, too, fear
‘of the rising tide of colour and the 1922 Rand stﬁke were
factors that had tended to give the White population a sense
of insecurity. The Nationalist-Labour Coalition heralded

the commencement of a new phase in the protection and



encouragement of White labour in South Africa.

To Hertzog goes the credit of having been responsible
for making the first really constructive attempt to formulate
a comprehensive Union Native policy. He saw the permanent
solution to the Native problem in segregation and during his
period of office made a deliberate effort to settle this
question finally., Por Hertzog, the term White was synonymous
with civilization and he considered that to meintain that
civilization it was vitel that the White man’s rule in South
Africa should remain dominant and supreme, In "Native
Policy in Scuth Africa”, he declsared:

The Native proﬁlem for South Africa is no other

than the question as to how the White man shell,

to the greater advantage of both Native and

European, ensure to himself his national existence

and his civilization. (47)

He could never reconcile himself to a policy of equal rights,
for he asserted that it would then only be a metter of tinme
before Native rule would be substituted for White, and White
civilization in South Africa be extinguished. He considered
that any Native policy had therefore to be primarily subject
to two salient features -~ the necessity for a feeling of
goodwill of the White men towards the Native on the one hand,
and the permanent entrenchment and security in South Africa

of the White man’s rule on the other.

Against this background of thought Hertzog drew up
his Native Policy and laid the foundations of his plans for
tackling the Native problem. On 1l4th November, 1925, inl his
famous Smithfield speech, he declared that to implement the

1913 Land Act, the Natives must be grented such ground as had
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been promised them under that Act. He advocated that the
Native should be trained and guided to handle his own domestic
affairs in his own areas and that the formation of Native
Councils as set out in the Native Affairs Act (No.23 of 1920)
should be encouraged. A fundamenteal and most interesting
feature of his Policy weas his distinction between Coloured
persons and Natiwes. In meking the clear distinction between
Netive end non-Native, he maintained that the Coloured people
were to fall on the White side of the colour line, His
policy of parallel institutions separeted the Natives on the
one side from the Whites and the Coloured people on the other.
He definitely anticipated the incorporation of the Coloured
with the White commmnities, politically, economically, and
industrially.

In die gevel van die Kaapse Kleurling, het ons

te doen met ‘n klas van ons bevolking wet in

vele opsigte na aan die Europeaan stean; en

in haas elke ¢psig, behalwe kleur, grondig ven

die Naturel verskil.

Hy is ontstaan, en bestaan in ons midde; ken

geen ander beskawing dan dié van die Eurcpeaan

nie, hosseer hy ook dikwels daarin te kort skiet;

is 'n lewensbeskouing toegedsan, wat in die grond

der sask die van die Eurcpeaan is, en nie die van

die Naturel nie; en spreek die task van die

Eurcpeaan as moedertasl. Van segregasie kan

dasr dus in sy geval geen sprake wees nie. (48)

Hertzog wished by his policy of segregetion to dis-
entangle White and Native interests as far as it was economi-
cally possible. He sincerely believed that segregation was
in the interests of both the Whites and the Natives and

devoted his life to this cause.

I am convinced that notonly for the European but
for the Native also the best thing with regard
to the possession of land is to separate the
Native from the Burcpesn. (49)
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C.M. van den Heever in his biography of Hertzog states:

By segregation he understoed that the Natives
would have their own defined territories in
which the great mess of them would remain.

Those who wished to work for the White pecple

could do so, for Native labour was indispenseble

to White civilization, but he wished to prevent

& mixture of the races that would eventuslly

lead to bastardizaetion. (50)

Hertzog believed that political segregation must auto-
matically follow territorial segregation and he aimed at the
establishment for the Native of government institutions peral-
lel to the White and at granting the Native limited represen-

tation in _Parliament.

Having formulated his Native Policy, Hertzog set about
gstablishing the machinery necessary to implement it. In
1926 he presented hi§ Netive Bills as a practical application
of a general Native Policy. The Peolicy did not deal only
with land matters. Besides ‘formalating a policy of land
segregation it a:a.msd .af the representaetion of Natives i.n
Parlisment on the basis of segregation and the separation of

the Natives from Whites, Coloured pecple, and Indians.

-~ With regard to pelitical segregation, Hertzog recom-
mended the abolition of the Cape Native franchise. As a-
compensation for this loss he suggested that by a system of
indirect election Native interests in Parliament would be the
concern of White representatives. The Bills also emphasgized
the fact that more land in keeping with the demand of the
1913 Act would be made available for Native occupation. To
obtain a change in the Native franchise, in terms of the |

- South Africa Ac%, a two-thirds majority of both Houses of
'vl";’}a.rliament sitting »and voting together was required.



Hertzog was unable to obtain this majority and so the matter

was temporarily shelved.

The 1920's were significent years in that, under the
influence of Hertzog, en increased sympathy with the repub-
lican tradition developed. It was also a significant period
for bringing to the forefront of public thinking the growth
of the Poor-White problem. Fear of Native competition and
the "Black péril" cry of the 1929 political platform resulted
in a clear Nationalist vietory in the election of that year.
Hertzog was fully - aware that nothing had vbeen more effective
in stimilating the migration of Natives to the towns than the
overpopulation of the reserves and ins_ufficient land for

Native occupation.

The Mines and Works Amendment Act (No.25 of 1926),
i.e. the Colour Bar Act, eﬁtremhed economic segregation.
Natives, Ey the provisions of thls Act, were ferbidden' from
obtaining skilled jobs in those industries where certificates
of competence had to be produced. Other colour bar legis-
lation such as the Apprenticeship Act (No.26 of 1922) amended
by Act No.15 of 19221., the Industrial Conciliation Act (No. 36
of 1937), and the Native Laws Amendment Act (No.46 of 1937)
together prevented the Native from conjpefing with the V‘Whit.e
men in the economic sphere. Amendments to the 1923 Natives
Urben Areas’ Act, intensified the laws with regard to the
| eﬁtry of Natives to urban areas and the asquisition of land
by Natives. By prohibiting the acquisition of land by a
Native from a Native except with the Govemor«&gneral"s
consent, Hert,zég brought the urban land policy inte line with

the 1913 Land Act. Further measures such as the Riotous
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Assemblies and Criminel Law Amendment Act (No.19 of 1930)
and the Native Serviee Géntract Act (No.2k4 of 1932), were
instrumentel in controlling Native labour. It is interes-
t:mg to note that, with one small exception, all legislation
with regard to Natives classified them all together and did

not take into consideration tribal differences of custom and

lenguage. (51)

Thé year 1936 is an importent one when reviewing
Hertzog“s period es Prime Minister. In that year he ob-
tained his two-thirds majority and so piloted the Represen-
tation of Natives Act (No.l2 of 1936) through Parliament.
-He did not, however, succeed in establishing full political
segregation, for on the issue. of the Cepe Native franchise
he compromised by allowing the Natives to be put on to a

separate electoral roll.

-Another Act which formed an integral part of Hertzog's
segregation policy, was the Native Trust and Lend Act (No.18
of 1936). In ter@s of this Asct 7,250,000 morgen of addi-
tional leand 'was to be made avail@ble for sole Native occupa~
tion, and to finance the purchase of more land and for the
improvement of Native agriculture and education a South
African Native frust Fund was established. By meens of this
| Act Hertzdg .hepéd to feetify the deficiency in the implemen-
tation of the 1913 Act which had remained virtually unaltered |

for 23 years.

‘It is c¢lear that Hertzog, through the inplemntation
of this policy, endeavoured to find a permenent solution to
the Native problem. Many factors, however, hampered his

task. His second period of office was dogged by the great
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depression of the early thirties, while inefeased urbéniza-
tion, a growing demand for labour, increase in the Native
population, inadequacy of land, and overcrowding of the
reserves were obstacles which impeded him in his efforts to

reach the goal he visualised.

SMUTS'S RULE, 1939-1948

The nine years from 1939, when the United Party ruled
the country, were not el;aracterised by any great ,étrides in
the field of Native policy. The most forward step teken
during this period was the appointment in 1946 of the Native
Laws Commission with the Rt. Hon. ex-Chief Justice H.A. Fagan
é.é Ghaa.rmah, to inquire into the entire question of Native
migratory 1abo'qr,, the pass laws, and those laws in force

relating {to Natives living in or near urban aresas.

3

Smats became Prime Minister for the second time when
the world was in the grip of war and domestic problems tended
to be left in legislative cold s‘%;cﬁr’ageo During this perieod
there were signs of a very great awakening‘am@ngst the Natives
and the African Trade Union Movement revealed remarkable
strength and leadership. Smiats faced repeated deputations
from Natives demanding direct political represe_‘nta.tion,v ‘
improvement in housing and education, the abolition of the
pass laws, and the removal of land restriction -- in f’ac;t a
complete change in the country’s Native policy. He tended

to follow a policy of laissez faire and, as a problém presen-

ted itself, so would he endeavour to deal with it. In 1943
there wes a relaxation of the pass laws and in the _féliowing

year, eld age pensions for Natives were introduced.
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Smuts claimed to base his Government’s Native and
Coloured people's policy on the principle of Christisn trus-
teeship but at the same time advocated White supremacy im all
spheres of endeavour. In a speech at Cape Town in 1942,
Smats stated:

Formerly there appeared only two possible courses
in Native policy == complete equality or permanent
European "Top-dogism". A new principle has emerged
in recent years and has been enshrined in the League
~- that of trusteeship. This concept had raised
Native policy from the area of politics into the
region of morslity and ethics. Trusteeship implied
that the trustee regarded the rights of his ward as
sacred rights. South Africa had failed in many
respects. She hed tried segregation but segrega-
tion had failed. South Africa's hope was that
Bantu end European would live together in helpful
co-operation. We want to teke a holiday from old
ideas which have brought nothing but bitterness

and strife to cur country, and try to the best of
our ebility to fashion a variegated but harmoniocus
race pattern in South Africa. (52)

Smuts undoubtedly accepted the policy of segregation
but it was not & segregation along hard end clear-cut lines.
While claiming that in all matters the Natives should be
treated fairly and justly, the cornerstones of the United
Party Native policy were economic integration, social and
residential segregation, and, in the political sphere,
guidance and leadership. Smuts realised that the Native hed
become an integral part of the country’s economic system and
s0 accepted economic integration. He was not in favour of
racial equality and advocated social and residentia.l separa-
tion and the avoidance of rece mixture. The Natives (Urban
Areas) Consolidation Act (No.25 of 1945) aimed at the con-
solidation of all previous laws providing for improved
living conditions for Natives in or near urban arees. Smats

considered that political rights should remain as 1laid down



in the provisions of the Representation of Natives Act
(No.12 of 1936). Development of the reserves seemed impor-
tant to Smuts, for he regarded them as the national and cul-

tural home of the Natives.

- On 17th May, 1948, from a political platform Smuts in
an eleetv:'i.on épeeeh declared that if he were retumed.'t@ power
he would wholly accept the findings of the Fagan Commission
and carry out its recommendaticns as submitted in its Report
of 1948. These celled for a simplification of the identi-
fication system, & centrally organised network of labour
bureaux to bring ‘about a better distribution of labour re-
sources, and the estsblishment of Government sub-departments
to control and find accommodation for those Natives who,
being unsble 1?;0 £ind living quarters within urben aress, had

collected in groups outside municipal boundaries.

Smats never had the privilege of implementing the preo-
posals of the Fagan Commission, for the »N'atienalist Party was
returned to power. More intransigent in its views f;han
under Hertzog, the Nationalist Party now produced for South

Africa a challenging manifesto.

THE PERIOD 1948-1958

 The second Nationalist Perty regime begen in 1948
following the geheral election in May of that year. A co-
alition of the Nationalist and Afrikaner Parties was elected
to power and Dr. D.F Malan became South Africa’s new Prime
Minister. In 1953, when the Afrikaner Party merged vﬁ.th
the Natio;aaiists, the party's mejority in the House of

_Assémbly over the combined cpposition groups was further
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greatly reinforced. Dr. Malan won the election, as had his
Nationalist predecessor General Hertzog, on the "Black peril®
issue by introducing the country to an old idea clothed in a
new garment. The policy of segregation which the Nationalist
‘Government had inherited from previous governments they were
determined to enforce at all costs. They ignored the find-
ings of the Fagan Commission viz. , that the urban Native had
become a permanent feature of our economy and that the town-
ward drift of Natives was a phenomenon that could not be
reversed although it might be regulated. They were con-
vinced that separation was in the interests of and would be

beneficial to every group of the whole population.

The theory and the implementation of spartheid and the
ideal of separé.te Native development are the outstanding
features of Nationalist Party policy for the period subsequent
to 1948. The 1egislative policy pursued by the Natiocnalist
Government has aimed at raciel separation; the implementation
of measures to enforce social, political, and economic segre-
gation; and ever-extending powers delegated to the Minister
of Bantu Administration and Development. This Party which
was born during the Hertzog epoch has since been led in turn
by Dr. D.F.Malan, the Hon.J.G.Strydom, and Dr.H.F.Verwoerd.

By means of legal barriers and restrictive measures, such as
were to a greater or lesser extent instruments of all previous
ruling Union Governments, the Nationalist Party sought to
bring into practice the dictum that in the perpetuation of
racial separation lay South Africa’s solution to her non-
White question. The Native’s future should be built on
Native tradition and should not he a process of assimilation

or partial adaptation to white civilization.
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APARTHEID

Dr. Melen, in his political campaign of 1948, dropped
the well-used term segregation and in its place introduced
South Africa to a new word, apartheid. As far back as 194k,
General Smuts had declared that the policy of segregation had
been a failure. Dr. Melan by coining a -new term felt that
he was giving new life and force to this age-0ld South African
concept. Segregation was to be elevated to a.- new level.

On 20th April, 1950, the Minister of Native Affairs, Dr.Jansen,

stated in the House of Assenbly:

The idea of Apartheid has been recognised in the
past under the term, segregation . . . The creation
of Native reserves in the platteland and Native
locations in urban areas was an implementation of
that idea. The word segregation fell into dis-
favour, and reminded one more of territorial
segregation, without drawing attention to other
aspects of Apartheid. (53)

Since Malan’s election ery, South Africa’s policy of
apartheid has provcoked world-wide comment and discussion and
there have been many offieial and unofficiel statements on
the meaning of the word. (54) In 1948, Dr. W.W.M. Eiselen
in an article entitled "The meaning of Apartheid", used the
words gpartheid and separation as synonymous. In a contri-~
bution to the January;1950 edition of Suid Afrikaasnse Buro
vir Rasse Aangeleenthede Journel of Racial Affairs, Dr.Eiselen,
as a Professor of the University of Stellenbosch, wrote:

By separation I mean this separating of the

heterogeneous groups, from the population of

this country, into separate socio-economic

units, inhebiting different parts of the

country, esch enjoying in its own area full

citizenship rights, the greatest of which is

the opportunity of developing such capabilities

as its individual menmbers mey possess to their
optimum capacity. (55)



In 1959, in his official capacity as Secretary of the Depart-

ment of Bantu Administration and Development, he stated:

Apartheid, does however, mean the gradual
development of self-sufficiency for both
parties concerned. (56)

The Hon. E.G. Jansen as Minister of Native Affairs,
issued an official statement on the meaning of apartheid

when in 1950 in the House of Assembly he said:

Apartheid, as far as Buropeens and non-Eurcpeans
are concerned, therefore, means separation between
the two and is the opposite of a jumble . . . The
Government®’s policy includes territorial apartheid,
but it goes much further than that. While the
Government, therefore, is in favour of territoriel
epartheid, it wents to ensure that it is consis-
tently and effectively applied. (57)

The term epartheid soon beceme a household word, a
slogen, a doctrine, and a programme of living in South Africa.
Social, economic, political and sexual segregation beceams the
reinforcing pillars of the whole apartheid structure
system. The policy envisaged territorially separate ethnic
communitiés each ocoupying its own specified area. Politi-
cally each group would have more and more governing power in
its particular area; in the Central Government; however,

"political power of White over the non-White was to be en~
trenched. Dr. Malan as Prime Minister stated in Parliement:

Witﬁ regard to those who do not live in the reserves,

just as little as the Furcpeans are allowed to live

or continue to live in the reserves without permits

== Eurcpeans can only live in reserves under permit

and they have no say in the Bunga and in the other

self governing institutions in those territories -
just so little should the Native who lives in the

European area be given any greater privileges than
that. (58)
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A few years later he said:

We will give them more and more self-governing
powers in their own territories gradually and
slowly as they achieve the abilityfor such powers
and get the sense of responsibility they need.

But he added in reply to a question put to him by

Mr. S.J.M.Steyn, M.P., "What about White domination?":

In their own areas they will always have to
stand under the guardianship and the domination
of the White man in South Africa. Call it
"baasskap" or call it what you like.. We have
always used the expression that we are their
guardians, and we remain their guardisns. (59)

IMPLEMENTATION OF THE THEORY OF APARTHEID

The 1948 spartheid policy was initiated with the
.introduction of a number of colour bar measures to draw the
distinction between >Whites and non-Whites. This distinction
which has come about ‘through custom or legislative enactment
is commonly referred to as the "colour bar". Separste rail-
way coaches for Whites were to be seen on the Cape suburban
trains and seperate entrances and counters were set up in
certain post offices. Notices marked "Whites" and "non-
Whites" became conspicuous in all Government buildings and
brought vividly to public view the appliéatian to every-day
living of the new Government's spartheid policy. Under the
provisions of the Reservation of Separate Amenities Act
(No.49 of 1953), vehicles or portions of vehicles could be
reserved by private conpanies for the use of particular race
groups.  Apartheid in trolley and tramway services was
introduced with the passing of the Motor Carrier Transporta-
tion Amendment Act (No.50 of 1949). Legal emactments made

any failure to observe these restrictive measures a punishable
offence.



Like all previous _Sout'h African Governments, the
Nationalist Government was oppoéed to inter-marriage between
black and white. It gave legal status to this sentiment by
passing the Prohibition of Mixed Marriages Act (No.55 of
1949), which forbade marriages between Whites and non-Whites.
The innnorsli‘!;y Act (No.21 of 1950) extended the provisions
of the Immorality Act (No.5 of 1927). The earlier Act hed
prohibifed carnal intercourse between Whites and Natives;
the 1950 Act extended this prohibition tc; intercourse between

Whites and the other non-White groups as well,

- Further distinctions were made with the passage of
the Population Registration Act (No.30 of 1950) ﬁrhich pro-
v'ided for the ciassification'acvcording to race of ever& one
over the age of sile:eeh years. Identity cards were to be
issued fpr all pérso,ns so classified and a Nationel Register

kept in which the race of every individual was entered.

The admission of Whi‘_tes and non-Whites to the same
wards in hospitals was prohibited except in the case of
extreme emergency. Mixed or Native meetings in 'Hhite_ areas,
even those arranged by Churches, could be forbidden. Whites
and non-Whites were not permitted to attend the same dramatic
_performaxices , lectures, discussions, or exhibitiéns if these
‘Eéok place under the auspices of orgaz;izations in receipt of

Government grants.

The Group Areas Act, regerded as the ultimateaexpres-
sion of gpartheid as spplied to all the ethnic groups,
enforced residential and busines_s segregation of every White

and non-White group amd by proclemetion under that Act
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Whites and non-Whites could not attend the seme cinemas, eat
in the same restaurants, or belong to the same social or

sporting clubs.

The colour bar in the field of lebour hes been con-
sistentiy maintained. Job reservation is an important
feature of the country's policy -- the Na‘l_;ive Building
Workers Act (No.27 of 1951), prohibits the employment of
skilled Native workers in White areas and while providing,
on the one hand, for the training of Native building artisens,
it spec’ifies on the other the limited areas in which they may
operate. Native Trade Unions receive no official recogni-

tion and it is a punishable offence for Natives to strike.

In the field of education, integration in all schools,
even private schools, is prohibited. ‘Uvntil 1959 certein
Universities in the Union had been open f.’qv ell ethnic groups
but, with the passing of the U_niversity of South Africa Act

(No.19 of 1959), university segregation was also enforced.

While the legal enactments that control every aspect
of Native life appear primarily as restrictive and prohibi-
tive measures, the Nationalist Governmsnt"s implementation
of the policy of spartheid has also a creative side. During
the d‘ecader und;ér review conditions in the reserves have been
impfove_d, and concerted efforts have been made at slum
clearance, the removal of "black spots™, and the promotion

of Native housing schemes. |

THE NATIVE POLICIES OF MA

The Nationalist Party clearly outlined its colour

policy in a manifesto issued in 1947. The general principles
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then laid down have been accepted by the three Prime Minis-

ters who have served South Africa since 1948.

The Manifesto emphasized the need for a programme of
separate development which aimed at rﬁaintaining a purely
White race and at preserving and. assisting the different
ethnic commmities to develop in their own specific areas
into selfusupporting units along their own lines. It ad-~
vocated the fostering of national pride and matual esteem
in each of the different races and at the same time asserted
that the development of any one group must in no way confliet
with that of another. White civilization must survive and
be protected in this way"against any possibility of damger to
its existence. The reserves were seen as the rightful |
fatherland of the ._Natives and efforts were made to concentrate

and group members of the same tribes together. (60)

The Manifesto further emphasized the need to help the
non-White to base his way of life on the Christian religion.
.fI.t oi)posed anything which might lead t¢ an intermixture of
the races; the Naticnalist Government saw this as the crux
of the Native problem and based their reasons for forbidding
it on ethical grounds. Total apartheid was seen as the

final and ultimate goal.

‘With this Mapifesto as the winning election card of
1948, we see the commencement of the third pha.se in the
development of South African Native Policy. 1913 had set
the basic segregation pattern, 1923 witnessed the first con-
structive planned effort to deal with the urban Natives,
while the 1948 Nationalist Government set about strengthening

the measures of segregation glready in practice, introducing
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new ones, and devoting itself to the cause that racial seg-

regation was in the true interests of the different ethnic

groups.

-‘An inportantr@pect in which the p’olic& of segre-
gation as introduced by Malan differed from Hertzeé“s atti-
tude towards the ﬂon;White races was the extension of the
policy of spartheid to other ethnic groups besides Natives.
»No consideration was given to Hertzog's idea of grouping the
Coloured people on the side of the Whites. It was a case of
White end non-White. In his book '_'Our Responéib‘ility”’,

HoA_o Fagan refers to this point when he says:

‘From the whole course of legislation and

administration since 1948, it is clear,

however, that the policy of separation is

directed ageinst all non-Whites, with only

such variations as flow necessarily from

the difference between the various non-®hite

groups in history, way of life, and degree

of civilizatiom., (61) ’
However, whether under Malan, Strydom, Verwoerd or even
Hertzog, the Nationalist Party Native policy has alweys
stood for segregation -- it is only in respect of the degree
of intensity with which the measures to bring this separation
ebout have been applied and in regard to the attaimment of
the goal of totel spartheid that variations in the policy

are detected.

. Although the ideal of total territorial spartheid was
sketched as the ultimate goal of Nationelist Native poliqy,
Dr. Malan never really believed it could be attained for he
openly admitted it to be an impracticsble goal. (62) In an
effort, however, to investigate the possibility of reaching

that goal Malan in November, 1950, eppointed the Tomlinscn
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Commission which was called upon to:

conduct an exhaustive enquiry into and report on
a comprehensive scheme for the rehebilitation of
the Native Arees with a view to developing within
them a social structure in keeping with the culture
of the Native and based on effective socio-economic

planning. (63)

A summary of the Commission’s Report was published in March,
1956,

-In 1950, Dr. Verwoerd became Dr. E.G. Jansen'’s succes-
sor as Minister of Native Affairs in the Malan Cabinet and he
also served in the same capacity under Strydom. As Minister
with this portfolio, he appeared to be more dedicated to the
ideal of total tenitoriai epartheid than either of his

leaders. As a menber of Strydom’s team he declared:

Die logiese einde ven die intussen steeds
toenemende apartheid op maatskaplike, ekonomiese
en politieke gebied is wel territoriale skeiding,
maar Riemand kan voorspel wanneer daardie punt
bereik sal word nie. (64)

And again:

You cannot say in advance that every date of
every step must be given from stage to stage.
Nevertheless it remains a very clear policy
which is a guide to the party and the Govern-
ment of the country. Step by step, as the
prevailing circumstances make it possible, the
ideal which one strives for is put into effect

o o o in the first place policy is an indication
of a direction, the setting out of an aim, and
that the implementation of the details is dome
by the Government of the dey at various stages
of the country’s development, and that further
stages do not represent the practical policy of
the party at that earlier stage . . . on each
occasion . . . it was started because we hed
said that gspartheid was a direction and that

the final logical outcome of that developmental
direction would be totel territorial epartheid;
but no Government in announcing the policy which
it carries out from day to day is concerned with
the end of that road; it is concerned with the
tasks which lie immediately shead of it. (65)



The Nationalist Native policy for the ten years under
review has concentrated on dealing with the reserve and urban
Native for it would appear that the farm Native has never
been seen as creating a threat to the White man in South
Africa despite the ratio of Natives to Whites on the farms.
(see Chapter Five). As fer back as 1950, the Minister of
Native Affairs, then Dr. Jansen, stated in Parliament:

- At any rate, the conditions on farms are totally

different from those in the cities . . . On the

farms there is no question of equality. The

relationship of master and servant is maintained

on the farms, and there is no denger that conditions

on the farms will develop in the same way as in the

cities, where they are working with the Europeans

on an equal footing -- which give rise to all kinds

of undesirable conditions. For generations that

relationship between the farmer and the Native,

who lives and works on the farm has been respected.

Both the farmer and the Native have well understood

it and have accepted it, end the acknowledged

relationship has been maintained. (66)

The resignation of Dr. Malan with effect from 30th
Novenber, 1954, was a most important political event.

Adv. J.G. Strydom, formerly Minister of Lands and Irrigationm,
took over the premiership on 2nd December, 195k. On his
death on 24th August, 1958, he was succeeded by Dr. H.F. Ver-

woerd on 2nd September, 1958.

~

The regime of Dr. Verwoerd has been marked by more
stringent measures to bring about separate Native develop-
ment by the demarcation of special areas called Bantustans
for Native cccupation and by the augmentation and recon-
struction of the Native reserves. He seems to visualize
carrying out the reserve policy outlined by the Témiinson
Commission; with the problem of the urban Native still in

menacing evidence, however, the ultimate goal of total
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territorial apartheid is still not perceptibly nearer reali-
zation than it was when Malan became Prime Minister. 1Ia en
effort to deal with the urban Native, Dr. Verwoerd advocated
apartheid in all spheres of life and indicated thet each rece
group might not necessarily be completely isolated terri-
torially from each other group. He publicly stated:

Apartheid is ‘n proses van steeds toenemende

skeiding op alle lewensterreine, en dit vind

Selfs plaas wanneer daar nie totale territoriale

skeiding is nie. Aparte ontwikkeling van elke

rassegroep binne sy eie kring kan en moet plaas-

vind selfs wamneer die een groep nie volkome in

8y eie landsdeel woon nie, maar sy verdienste

gedeeltelik in blanke gebied soek. (67)

As Minister of Native Affairs and Prime Minister,
Dr. Verwoerd’s terms of office have been charactgrized'by the
attempt to impose ever-growing barriers between the racial
groups, thus implementing the policy of apartheid in all

spheres of living. In 1958, as Prime Minister; and Minister

of Netive Affairs he declared that although the ultimate goal |

of total territorial apartheid was the ideel for which the
Naticnalist Government stood, its application at that stage

was not practicable:

The ideal of totel spartheid gives one something
to aim at. We have said clearly -- Dr.Malan said
so, Adv.Strydom said so, I have said it repeatedly
and I say it again -- that the policy of gpartheid
constantly moves in the direction of ever-increasing
separation. The ideal must be total separation in
every sphere, but everyone realizes that to-day
that is impracticable. Everyone realizes that
such a thing cannot be attained within the space

of a few yeaers, nor even for a long time to come
and that South Africa cannot attain that ultimate
objective in the near future. But everyocne
realizes also that if one has such a clear and
definite aim, then one can test one’s daily deeds
by that yardstick to see whether one is leading

the country towards more and more separation,
whether it be within our country, as long as White
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end non-White are both here, or whether it be
territorially to the extent to which one can
premote it, even at this stage. (68)

From this statement it would appear that a new slant
on Nationelist Native Policy was emerging. 1In his book
"Our Responsibility” the Hon. H.A. Fagan shows how with this
modified spartheid theme a different concept of South Africen
society emerges than that of total territorial spartheid:

Territorial separation was one thing: the

pursuit of the ideal of "totel separation in

every sphere" without territorial separation

is something entirely different. In the former

case there is no community of interests and

there are no inter-racial contacts. In the

latter case common interests remain and contects
cennot be avoided. (69)

CONCLUSION

In reviewing the South Africen political scene since
Union, we see how indissélubly party politics have been
linked with Native _Affairs and how legislation has delegated
the Native to a particular plaece in the South African picture
== @& picture which today depicts the White group politically,
socially, and economically in a pesition of superiocrity over

the non-White group.
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CHAPTER FOUR

LAW AND SOCIETY

Lew, in the sense of the rules enforced
by the State, extends very nearly over
the whole range of human ectivity, and
reflects the structure of the society

and the relations between the members. (70)

The centre of gravity of legal develcpment
therefore from time immemorial hes not
lain in the activity of the State but in:
Society itself; end must be sought there
at the present time, (71)
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‘Subsequent chapters in this work contain an analytical
discussion of the various Acts affecting the domicile and
mobility of South African Natives., As introduction and back-
ground to this nbre particularized study, this chapi;er is
devoted to an amalysis of the South African socisl structure

as mirrored in its laws.

'The writer Timasheff asserts that "law is not a neces-
sary form of human existence not a necessary category of
human theughtb"... (72) VWhether or not we subscribe to this
view it must be accepted that, although primitive people had ‘
no written lews, long b_efore Biblicdl times and the framing
of the Ten Commendments, as men naturally and gpontanemusly
fo:med. social groups, it beceme necessary to work out codes
and mores to direct and guide the process of 11ving together.,
Gradually social conventions and institutions were estab-
lished, complex social organization emerged, and civilized
_society evolved. The emergence of ciwilized society and an
established legal system were closely linked. In many con-
tenmporary legal systems Roman Law is regarded as the basic
source of law, but the Roman legal system, when its origiﬁs
are investigated, reveals itself as little more than a care-

fully-coded summary of early Roman preactice.

Law may be defined as a formsl means of compelling
conformity, it is the ordering of society, "ea historicsal
phenomenon and product of cultural development®™ (73), a
social force that specifies those rules of society that
regulate the conduct of the members in relation to one
another and to the society as a whole. Law, indeed, can be

seen as the mirror that reflects the whole structure of



society and the relations of the menbers to each other.

Rules of law must be impartial; they must be
the same for all persons; impartiality, is
in fact, one of the main elemsnts of reasonable-
ness . o o The rules of law must consequently
provide equality of treatment for all persons,
irrespective of wealth, colour, race, religion
or any other characteristic. Thus, for the
enjoyment or protection of rights, "it makes
mo difference whether the individusal occupies
a hut or a palace"; -- whether he isNativeor
non-Native; whether he be white or coloured,
a Eurcpean or a non-Europesn. (74)

Over the past 50 years in South Africa there has
evolved a special system of laws and regulations, built on
~ the principle of separation and segregation, which goveras
the life of the Native. Indeed the whole structure of
apartheid, while established in the customs and traditiom
of South Africa, has been confirmed and reimforced by legis-
lative proyisionso In view of this system of legislative
differentiation it must be seen that all the pecple of South

Africa do mot emjoy the same rights im the eyes of the law.

Side by side with the ordinary law of the land emd
the legislation applying omly to Natives there is also a
recognized system of Native Law which regulates the Native's

tribal life.

Native law may be defimed as those parts

of the indigenous system of customery
Jurisprudence existing among the various
Bantu %$ribes of South Africa, which are
recognized by the South African Courts.
Native Law is a system of principles
governing the conduct of members of a

tribe as between individuals, which is
cepable of enforcement by legal samction. (75)

Because of the conviction that the Native's future is

definitely on the land, and that the Native livimg in the



town is only a temporary migrant lebourer and is mot to be
regarded as a permenent feature of the urban populatiom of
South Africa, Native law, in terms of the Native Admimistra-
tion Act (No.38 of 1927), gained full recognitiom. Under
the Bantu Authorities Act (No.68 of 1951), with the estab-
lishment of tribal, regional, and territorial authorities,

the Chiefs were reinstated and restored to power.

In his work on social mobility, Sorokin defines social
stratification as follows:

Social stratification means the differentiation

of a given population into hierarchically super-

posed classes. It is mamifested in the existence

of upper and lower social layers. Its basis and

very essence consist in am unequal distributiom

of rights and privileges, duties and respomsibili-

ties, social values amd privatioms, social power

and influences smong the members of a society. (76)
If we accept this definition of social stretificetiom, the
Union of South Africa, which is charascterised by fumdamemtal
differemces in race and culture, appears quite clearly es a
racislly stratified social structure. Through the framchise
the White group holds the key to political domimatiom amd
power, and econromically the Native populatiom is the subor-
dinate race. It is the capital of White financiers that
comtrols the mines, memufacturing industries, amd commercial
concerns; the land is predominamtly owned by the White popu-
lation. This group is committed to the task of msintaining
its position of domimamce and supremacy and of preserving
Western civilization end the white way of life. Like all
dominant groups, in order to entremch its position and emsure

its future it is faced with the ineviteble task of devising

ways and means of control over subordimate groups.
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Physical force cen be effective in the process of
exercising comtrol over subordimate groups, but im the face
of overwhelming mumerical stremgth this form of comtrol is by
RO ueans permanent or sure.. For this reason far more subtle
and ingenious techi:liques and devicés than rifles, guns, end
teargas are necessary to bring about effective social control
over a group that cutnumbers the minority White group in

South Africa by three to cne.

One of the most universal means todsy of exercising
social control over the individual; and of making the influ-
ence of society felt; is through the channel of legislation.
While appreciating that law is not the sole means of control
of _society, for there are many social forces that govern
people’s actions which cannot be traced to common or statu-
tory law, it is accepted that law is a mest important instru-

nent of social control.

Legislation which applies specifically to the Native
and discriminates against him solely on the grounds of his
race and colour is the chief mechanism which in South Africa
controls the whole process of social circulation. It
restricts each person on the basis of coleur to a pa.ﬁ;ieular
social stratum where hé performs a particular social function.
By so eonfining each person within the bounda'xy of his par-
ticular etﬁnic group it aims (except in a limited and re-
stricted form in the economic f':‘;eld) at preventing any

possible process of assimilation or integration taking place.

The government of a country comprises the legislature

which makes the laws, the executive which carries the laws
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into effect, and the judiciary which enforces the observance
of the law. Roscoe Pound, in his Introduction to Ehrlichﬁs
"Fundemental Principles of the Sociology of Law" (77), states
that to the twentieth.centuny the problems of the science of
fhe law are seen not only in what the law is, but what the
law does, how it does it, what it can be made to do, and how.
-While the promilgation of laws is cne thing, their admini-
étration, implementation, and enforcement are quite another.
As Potter in "The Quest of Justice" says:

A rule may be thought to be just, but its

application may render it unjust because

the means employed may be inadeguate to

prevent injustice. (78)

Indeed the effect of a law is never confined to the actual
law itself but is seen in its administration and impesition
on a given population, for it is there that all criticism is
lodged and where friction may so readily arise.

The effectiveness of the law of the State

is in direct ratio to the forece which the

State provides for its enforcement, and in

inverse ratio to the resistance which the

State must overcome. (79)

In the very act of esteblishing diseriminatory legis-
lation the State demsnds a similarity and uniformity in the
behaviour of individuals within a particular sdeial group.
Having launched itself upon that national policy of social
regulation known as gpartheid, and having made laws to
implement it, the South African Government, like any other
State;, must employ suitable agencies to give them effect.
.The machinery at the commend of the South African Government
for this purpose, namely to carry into effect the law,

comprises the Police Force, Defence Force, the Civil Service,



and the Courts. But not aleone az:’e these major Departments
of State instrumentel in implementing the laws of the land
but smaller organizations like local authorities and even
individuels play an important part with regard to the admini-
stration of the Acts. Indeed, it is at this more humble
level that many problems and difficulties of discriminstory
law present themselves and take omn a very real and personal
significance, for in their daily administration they may

touch on the individuel lives of millions of human beings.

In Departments of State such as the Judiciary, Civil

' ‘Service‘, Defence, and Police Forces, the White group holds a
strategic position of power; for these Departments primarily
and predominantly employ White persons. The administration
and epplication of justice is entifely in #®hite hands.

. Only White persons hold the psitions of megistrates, Native
commissioners, or judges, and even in criminal cases, where
Natives only are being tried, only Whites may be ;'epresented

on the Jjury or sit as assessors.

In the Civil Service and on the Railways there are no
Natives'except for a limited few engaged in menial tasks or
in doing minor administrative or clerical duties in connexion

with Natives only.

Like the Courts and the Civil Service, the Defence
Force is in the control of the Whites. In terms of South
.Afric;"s national policy, Natives are not eligible for
military service and they may not carry firearms nor may
they purchase them. In no way are they permitted to gein

eontrol of the weapons of war; physical power is essentially

the prerogative of the White man. Even a Netive policemen
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is only given the use of firearms in the event of an extreme

state of emergency.

‘Although the police force has Natives in its ranks,
they function as a minor auxiliary unit that merely aids the
-White force in the execution of those duties related to the
Native population only. Apart from having to maintain law
and order, the policeman must enforce all the disgriminatory
restrictions appliceble to Natives. The official attitude
of the White policeman towards the Native must not only be
determined by the nature of his duties but must also be
influenced by the traditional South Africen colour conscicus=~

nesso.

‘Through the infringement of any of the technical regu-
lations that apply only to the Native, he can easily become
a petty law breaker and,; in consequence, is frequently
brought into contact with the police. Legally the Native is
obliged always to carry on his person certain documents
which, if he is unable to0 produce on demand by & policeman,
makes him guilty of an offence and subject to immediate
arrest. - Thus around this system of law administration which
is seen in the policeman’s rightful execution of his duties
grows a hatred éf‘ a system which results in the development
of feelings of fear and resentment by the Native for the
police,

Nothing eould be more offensive than the way

in which a Native, walking out on a Sunday

afternoon with his friends; is summarily and

peremptorily held up to produce his pass.

This production is quite uncalled for and

unnecessary; it serves no purpose but the

temporary magnifying of the policeman’s sgelf-
importence. But the manner in which the



document is called for instils into the mind,

even of the apathetic ’kitchen boy’, a burning

hatred of the pass end everything connected

with it. (80)

Because of the very nature of his duties in the en-
forcement of those discriminatory laws, the policeman does
not appear to the Native in the same way as he appears to the
White man, He is not to the Native a symbol of safety and
protection, someone who will r_nainta.in law and order and pro=

tect life and property. Rather is he an omen of oppression,

a symbol of White authority and dominetion.

On the level of local authorities it is the location
managex;' and his staff who are called upon to administer the
legal provisions that affect the domicile and mobility of
Netives living in urban areas. It is to the location manager
th_at the raw tribal Native on _.entéring the urban area must
apply for permission to seek for work and must have his em-
ployment pess renewed monthly. These offices, charged with
the execution gf naticnal poliey,. are often understaffed and
cannot always adequately cope with the long queues of Natives
daily present themselves for permits. The staff is
called upon to deal with persons who, on the whole, are il-
Literate, quite unfamilier with official procedure, and
ignorant of White ways of thought and behaviour. These
facts in themselves create endless difficulties for the
location staff in the execution of tixeir dutiea. The in-
articulateness of the Native and his insbility to gresp
details of procedure often result in tempers being frayed and
Natives be:ing shouted at. This;, as en introduction to the
Western way of life, must imprint itself on the Native’s mind

and give him an initial adverse impression of the White man’s
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attitude towards him.

It falls to the management of locations'to enforce all
those regulations regarding the registration of employment
contracts as well as those affecting the Native'’s life in the
location, e.g. domestic brewing of beer, housing, and so on.
%l_'his means that officials are often in conflict with resi-
d,entsl 8o that again feelings of resentment to White p.ersons

may be engendered.

- The translation of such Acts as the Group Areas Act
and the Natives Resettlement Act;, that reflect national
policy in their éhforeement of the physical segregation of
. the Native, may generate a deep sense of insecurity in those
perscns whose lives and homes are affected. An attitude of
resentment in the Native's mind is elmost inevitsble towards
the White man who is seen as a member of the power group

implementing such Acts.

On the shoulders of bus and train conductors falls the
respensibility of the day-to-day implementation of those
legal provisions that pfovide for separate transportation
facilities. It does not seem likely that all these em-
ployees, often representing a less highly educated section
of the community, are adequately equipped to handle situations
that through tectless dealing might encourage racial antago-

nism.

- The whole South African legislative policy involves a
discriminatory "colour bar" that touches on all aspects of
the Native’s life. Both officially and unofficially it

places the urban Native in a permanent position of
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subordination, differentiates him from the rest of the com-
mnity, and singles him out as someone who mist be handled in

a special way.

- Poday it would seem that, through legel sanction, a
definite attempt is being made in South Africa to make fixed
and permanent the policy of racial disecrimination. This
policy through the isolation and separation of the different
race groups, would seem to anticipate a permsnent form of
social stratification based on physical differences only.

It is & system that, for the urban Native living away from
his #ribal land, permits of no change, no individuality, no
personal initiative, and no vertical socisl mobility, and

.leaves all political and economic power in the hands of the

minority White group.

No social structure can be viewed as fixed or pérma-
nent, but some structures are surely less viable than others.
What of the South Africen social structure? Are there social
forces that militate especially egainst avsocial system of
this kind, forces which might weaken the present habit of
collective obedience and which might lead to social change or
social disorgenization? Or can it be assumed that through
more and more restrictive legislation and force the present

scene will remain relatively stable for some time to come?

-Ehrlich, who regards society not as an aggregate of
isolated abstract individuals but as a sum of human associ~
ations having matual relations with each other, sees the

. original and basic form of law, that is, its historic star-
ting point, as the inner ordering of those associations.

His whole theory of the sociology of law devolves around the
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belief that the making and administration of laws are depen-
dent on the actual needs of a society at a particular time
and that only by studying the sociel conditions in which the
law has to function can the ends of law be achieved. | In
emphasizing the point that the State cannot permanently base
its right on might he quotes:

On peut tout faire avec les baionettes,

except 8'y asseoir (81)
and states that even Machiavelli advised his Prinéipe to
remember, if only in his outward behaviour, the rules of
morality, z_‘eligion, ethical custom end honour, decorum and

tact.

Law depends upon an attitude of acceptance on the part
| of group members in helping it to be carried out in soc¢ial
life. - On the whole (and disregarding present conditions in
South Africa) the genersl outward behaviour of the Native

has shown an apparent submission to and acceptence of South
Africa’s legislation. Cean it be assumed that this indicates

an inward acceptance and cbedience?

The agencies of force which can be used to quell any
outward resistance to the legislation may initially be very
effective, but in time other social influences enter the
scene and play a part in the control of vsociety although at
first the change they introduce may be so gradual that many
‘are unaware of a change taking plase. History has so re-
peatedly proved that factors other than force, such as
religion, economics, politics, and ethics, though perhaps
initially apparently ineffective as instruments of social

control, graduelly play a bigger end bigger part in the life
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of the society until they are instrumental in changing the
law, and succeed in ovefthrwing the machinery that is em~
ployed to cerry the law into effect. It is surely for this
reason that Ehrlich declares:

Even Stat.e law mast, therefore, continuaily

take the social forces into account. (82)
For is it not true that to the criminal the stigma which
society places on him is far greater than his punishment of
imprisonment? He is more concerned with the repercussions
which his offence has on his daily life, though this social

consequence may have nothing to do with the letter of the law.

A characteristic feature of the South African society
is its mobility. Like other civilized States it is not a
static society and the past 50 years have been marked by
continual social change. With the growth of industry and
urbanization, South Africa has witnessed extensive migration,
a phenomenon which has broken down territorial isolation,
has led to new social contacts and the consequent absorption
of new ways of living, new patterns of behaviour, and a new
culture. Accompanying these changes and reinforced by laws
that evoke a definite feeling of race consciousness has been

the Native's growing awareness of his power.

Social change is a normal condition of. society, but
it can and does create social probiemo While in South |
Africa there is evidence of continual social chenge teking
place, it seems to remain the policy that, through the chan-
nel of discriminatory legislation and force, the rigidity
of the South African social structure will be retained.

By the promalgation of laws it is hoped to thwaxt the forces
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of social change, to govern for all time- the daily life of
the Native, and to withstend those forces which might influ-
ence or overthrow the power of the St,ate; Whether such
limitation can continue indefinitely is a question which
mist be asked, particularly in the light of the socio=
‘economic stresses which are directly the cutcome of it.
This point is discussed in more detail in the conclusion.
'lfhe ensuing chapters are devoted to a consideration of the
.term Native; of the composition and distribution of the
Native population of South Africa; %o a discussion of the
laws restricting domicile and mobility; and to a review of

the problems arising from this legislation.
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CHAPTER FIVE

DEFINITION OF THE TERM NATIVE

A men's religion might be a fake, his
conversion only pretended, but he could
never divest himself effectively of the
outward uniform in which Nature had clad
him. (83)

The black men mast remain a menber of the
group to which he belongs by virtue of
the colour of his skin. (84)
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Racial discrimination has long been recognized in South
.Afrioa as the cornerstone on which the social system rests.
~ The ethnic status of each individual determines both his
relationship to members of his own and other racial groups,
and his place in the social structure. On ethnic classifi-
cation depends the social, economic, and political rights he

is privileged or entitled to enjoy.

Because of the social importance attashed to race in
South Africa, endeavour has been made from early times to
distinguish one way or another between persons of different
race and colour by means of legal endctments. ~ Such efforts
culminated in 1950 in the passing of the Pgpulation Regis-
tration Act (No.30 of 1950) which provided for the classifi-
cation of the people of the Union into three ‘main groups
namely Whites, Coloured pecple, and Natifres (with subdivisions
of the two latter groups) and for the compilation of a popu-
lation register. Thus, bj law, finally and irrevocably, the
racial group of everyone is to be fixed. Thls is, not il-
logically, regarded as essential in a 'system'vfhere legislation

so often differentiates on grounds of colour and race.

In attempting a reply to the question "What is a
Native?" the following reference from Theal's "History of

South Africa Since 1795" is of interest:

It will be cbserved that the word natives was used
in England to signify the Hottentots as well as

the Bushmen, just as it is now used to signify the
Bantu. EBveryone born in a country is indeed a
native of it, but it was not in that sense that the
word was employed in this instance. It was sup-~
posed that the Hottentots were true aborigines,
that is the earliest dwellers in the country, and
that the Bushmen were merely impoverished Hottentots
o o o Neither the Hottentots nor the Bantu are abo-
rigines, and consequently are not entitled to be
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called Natives more than children of Eurcopeen

colonists born in South Africa are. (85)

Despite the view thus argued by Theal, the term
"Native" in South Africe is used in genersl practice to denote
i person who is neither a White, a Coloured person, nor an
Asiatic. The terms Bantu or Africen are used as synonyms of
the word Native. | Natives thus defined constitute by far the
largest ethnic group in the Union. They are characterized
inter alia by skin pigmentation that may vary from bleck %o -

pale brown.

The Native tribes of the Union may be divided linguis-
tically rather than ethnically into four main groups, namely
Nguni, Sotho, Tsongo, and Venda. Differences in language,
custom, and tribal traditions have however been ignored in
the classification under the single heading of "Natives".

A significent feature of much Union legislation has been this
cl_assif‘ying of all Native groups together, regardless of their

differences.

‘Since much 1egal procedure depends on classification
according to race, the importance of unambiguous definition
cannot be underestimated. South African law abounds with a
varie.ty of definitions of Native, for in every Union legis-
lative enactment which deals with Natives there is a defini-
tion of the term and it is with reference to the provisions
of that particular law that the definition must spply. The
framing of these definitions has often been complicated
because of the presence in South Africa of a racial group

composed of persons of mixed blood, nown as Coloured pecple.

Briefly, it may be said that whereas before Union the
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tendency of the Republics, and to a large extent Natal, was |
to group all persons other than Whites under the heading
non-White, since Union there has been much legislative evi-
dence of an official distinction being drawn between Native
and non-Native end of a clear division between Coloured

pecple and Natives.

In the light of this comment it is of intereat and
importance to review definitions both in early and recent:
legislation. The Orange Free State did not in its legisla-
tion distinguish between Natives and Coloured people.
-“Coloured persons"” was the term used and there was no separate
grouping for persons of mixed ancestry. Law 8 of 1893 of
- the Orange Free State ‘defined the term as including a man or
men as well as a womsn or women gbove the sge or estimated
age of sixteen years of any Native tribe in South Africa.

It also included all Coloured persons and all who, in accor-
dame with law or custom, were called Coloured perscns, or
were treated as such, regardless of their race or nationality.

(86).

Under the provisions of Section 51 of the Transvaal
Liquor i.icens:‘mg Ordinence (No.32 of 1902) it wo§ld appeer
thet Natives fell under the general term Coloured persons but
the def’initioﬁ was vague and wide. According to Subsection
5 of Section 19 of the Transvael Immorality Ordinance (No.46'
of 1903) a Native was anyone who menifestly belonged to any
of the Native or Coloured races of Africa, Asia, America, or
St. Helena. A more restricted definition was supplied in
.v Section 4 of the Transvaal Republic Native Passes Proclamation

(37 of 1901) which stateds
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A Native shall include every male person above

the age of 14 years belonging to any of the

aboriginal races or tribes of Africa south of

the Equator and every male person one of whose

parents belongs to any such race or tribe as

aforesaid.
‘This proclamation was amended by Section 2 of the Native
Passes Amendment Ordinance (No.27 of 1903) when a Native
ﬁas claimed to be a male person over the age of fourteen years
both of whose parents were members of some aboriginal rase or
tribe of Africa. The Transvaal Native Night Passes Ordinance
(Na.43 of 19@2_) however implies that Coloured persons could
be classified as Native as the term in Section 2 refers to
every person belonging to any of the asboriginal races or
tribes of Africa south of the Equator, and every person one

of whose parents belonged to any such race or tribe.

In N#tal too we find various definitions, and in the
administration of the law difficulty was often experienced
in deciding what persons fell within the terms of the defini-
tion. According to the Courts Act (_No.,ia of 1898) which was
a Natal Act o emend the Laws relating to the administration
of Jjustice, the term Native was defined in Section 5 as
meaning all members of the aboriginal races or tribes of
Africa south of the Equator and including the people called
Griquas and H@tteﬁtots. In decided court cases it was set-
tled that under the terms of this definition an illegitimate
child of a Native woman by a White was classified as a Native;
similarly the issue of a half-caste and a Native woman.
A Grique women who was married in the Cape Colony to a Natal '
Native male took on the rece of her husband and was regarded

as a Native, while a Native woman marrying & White male was
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classified as White. It is interesting to note that under
the terms of Section 4 of the Natal Liquor Act (No.38 of 1896)
a Native included besides all members of the sboriginal races
or tribes of Africa south of the Equator alse liberated
Africans, commonly called f?Amandawo“v, whether exempted or not
from the operation of Native Law, and Griques and. Hottentots,
and any person whose parents were described as Natives,
Griquas or Hottentots. Section 3 of the Firearms and Ammuni-
tion Act of Natal (No.l of 1906) extended the 1896 definition
by including m t$he term Native all members of the aberiginal
races or tribes of Africa even though they might have been
exempted from the cperation of Native Law, as well as Griquas
and Hottentots and any person whose parents, either both or
only one, could be described as Natives, Griquas, or Hotten-

| $ots, or the descendants of any such person.

.According to Sectiom 5 of the Liquor Law Amendment Act
(No,28 of 1898)(Cape) Native included Kafir, Fingo, Basuto,
Damara, Hottentot, Bushman; or Koramna. Noteworthy in Qape
iegislation was the fact that an official distinction was
drawn between the civilized and "raw" Native. It was recog-
nized that the civilized Native could not be trested in the
same way as the tribal Native and so to the former the opera-
tion of certain laws did not apply. Every registered voter
was exempt from the operation of Native Law and the grounds

for exemption were based on educational qualifications.

-The first simlteneous census was taken in 19CL in the
four colenies which in 1910 undited to form the Union of Scuth
Africa.- In this census the term White is used to indicate

persons of European descent, and the term Coloured where used
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in a general sense signifies aboriginal Natives (Bantu), Asi-
atics, and the mixed and other Coloured population of the
Union. In his preliminary report of the cenmsus held on 17th
April, 190k, the Director of Census writes:

I have not thought it wise in dealing with the

tabulation of races in this Preliminary Report

to adopt a classification based on anything more

then the fundamental distinction between Eurgpean

or White or other than European or White. Until

opportunity has been afforded to check with con-

siderable care the first rough sub-division of

the Coloured Class into "Aboriginal Natives"™ and

A1l Other Coloured Persons” it is of doubtful

utility to publish in detail the results as at

present obtained. (87)
He goes on to say that sub-divisions of these two groups were
made so that Aboriginal Natives included the Fingoes, the
various Kafir tribes, the Bechuana etc., belonging to the
Bantu race, while "All Other Coloured Persons" included Maleys,
the Mixed, and all other Coloured races. Hottentots, Nema-
quas, Korannas; and Bushmen were separated from the class of
YAboriginal Natives" and were placed in the "All Other
Coloured" group. Nevertheless it is clear that the statis-
ties for the census were mainly on the basis of distinction
between the two large groups, White and Other-than-White,
the collection o‘f statistics of the further sub-divisions was
not seriously and painstakingly undertaken. The Director's
comment on the collection of these statistics was:

It is probable there has been a considersable

amount of overlapping. (88)

For the purpose of vitel statistics the definition of
a Native is broad. With regard to the registration of

births, deaths, and marriages, a Native means,
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a person both of whose parents beleng or

belonged to an aboriginal race or tribe and

includes a person of mixed race living as a

member of any native commumity, tribe, kraal,

or location. (89)

With the passing of the Natives Land Act (No.27 of
1913) which was concerned with the ownership and occupation
of land by Natives and other persons, it was obvious that a
definition of a Native was necessary. Seetion 10 provided
this in laying down that:

Native shall mean any person, male or femsle,

who is a member of an aboriginal race or tribe

of Africa; end shall further include any com-

pany or other body of persons; corporate or

unincorporate, if the persons who have a con-

trolling interest therein are natives. (90)
This definition would indicate that Natives are designated in
a particular way and are not all grouped together with other

persons of colour under the title "Coloured Persons".

According to Section 29 of the Natives Urban Arees Act
(No.21 of 1923), the term Native refers to a member of an
aboriginal race or tribe of Africa. Provision is, however,
made that, where there is any doubt as to whether a person
fells within this definition, that the burden of proof be on
that person. The Act clearly differentiates between the
term Natives and Coloured Persons, the latter being referred
to as persons of mixed White and Native descent and including

Cape Melays.

‘Section 19 of the Natives Taxation and Development Act
(No.41 of 1925) extends the interpretation of the term by
including any person whom the Receiver considers is living in

a Native location under the same conditions as a Native.(91)
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The amended definition appearing in Section 10 of the Natives
Taxation and Development Amendment Act (No.37 of 1931) goes a
step further and excludes any person who is in any degree of
White descent, despite the fact that he may be described as
Hottentot, Griqua, Koranna, or Bushman, unless he is living

in a Native location under the same conditions as a Native.

The Liquor Act (No.30 of 1928) includes four classes
in the group Native. Pirstly, sboriginal tribes of Africa,
including Bushmen but excluding Hottentots; secondly,
Korannas; thirdly, American Negroes; and, fourthly, all
those persons who in terms of the NativesTaxation and Develop-
ment Act (No.41l of 1925) pay a genersl or local tax. A clear
distinetion is drawn by the Act between Coloured pecple and
Natives when it defines a Coloured person as any person who
is neither White, nor an Asiatic, nor a Native. Cape Malays,

however, are included in the definition of Coloured persons.

From the Native Administration Act (No.38 of 1927) it
would sppear that the provisions of that Act were not only to
apply to full=blooded Natives but also to persons living in
Native areas under the same conditions as Natives. The
definition, as in the Taxation Act, does not imply a restric-
ted interpretation of the term. Section 35 states:

Native shall include any person who is a menber

of any eboriginal race or tribe of Africa:

Provided that any person residing in an area

proclaimed under Section 6(1) under the same

conditions as a Native shall be regarded as a
Native for the purposes of this Act. (92)

For the purpose of the franchise, the definition of a

Native framed in the Representetion of Natives Act (No.1l2 of
1936) is more comprehensive than any esrlier one, including
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as it does persons who had previously been defined as Coloured.
Under the provisions of this Act Native means:

(2) Any member of any aboriginal race or tribe of Africa,
: other than a race, tribe or ethnic group in the Union
representing the remnants of a race or tribe of South
ﬁi@a which has ceased to exist as a race or tribe;
(b) Any person whose father or mother is or was a native
in terms of paregraph (a); and
(¢) Any person whose father or mother is or was a native
~ in terms of paragraph (b); and
(d) Any other person, not being a Eurcpean, who —= .
(1) is desirous of being regarded as a native for the
purpeses of this Act; or
éz) is by general acceptance and repute a native; or
3) follows in his ordinary or daily mode of life the
. habits of a native; or
(4) uses one or other native langusge as his customary
' and natural mode of expression; or
(5) associates generally with natives under native
conditions; but shall not include --
(1) any person falling under paragraph (b) or
(¢) and born of a marriage as defined in
Section 35 of the Native Administration Act
1927 (No.38 of 1927), as amended by Section 9
of the Native Administration Act, 1927,
Amendment Act, 1929 (Act No.9 of 1929),
contrected prior to the commencement of this
Act; (93) or
(1) Any person falling under paragraph (b) and
born prior to the commencement of this Act
who is by general acceptance and repute a
non-native; or
(1ii) eny person falling under paragraph (¢) who
is by generel acceptance and repute a non-
native, and whose parents are or were by
general acceptance and repute non-natives,
who desires to be regarded as a non-native
for the purposes of this Act; Provided that
if sny person asserts in the case of a person
falling under paragraph (ii) that the other
parent (father or mother) of such person is
or was also a native, the onus shall be on
the person s¢ asserting; end provided fur-
ther that in the case of a person falling
under paragraph (iii) the onus of proving
that the parents of such person are or were
by general acceptance and repute non-natives
shall not be on such person, but if the con-
trary is alleged; the onus of proving such
allegation shall be upon the person who
makes it. (94)

It would seem that the main reason for this most de-

tailed definition was the desire to single out those persons
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of mixed ancestry entitled to become voters on the common roll
from those who, in terms of this Act, could only have their
names entered on the Separate Voters®' roll. Unlike the
definition in the 1923 Urban Areas Act which excludes Coloured
people; the effect of this Act is to classify as Native cer-

tain persons otherwise regarded as Coloured.

Section 49 of the Native Trust and Land Act (No.18 of
1936) defines a Native in similaer terms to the definition
contained in the Representation of Natives Act (No.12 of 1936)
but includes in its definition a person one or more than one
of whose ancestors is or was a Native, any sboriginel tribe
of Africa, or any company or other corporate body or associ-
ation in which a Native has or Natives have a controlling
share. It would eppear that the idea of including these
latter groups in the definition is based on the grounds that
such associations depend for their exiatence on their menbers
and they would not exist separated or distinct from the indi~
vidual persons who voluntarily compose them. This defini-
tion does not include within its meaning any person who in
terms of Section 41 of the Representation of Natives Act
(No.12 of 1936) is regerded as being a non-Native. This par-
ticular Seétion, i.e. Section (41), makes provision for anyone
who has been defined as a Native in terms of Section 1, sub-
sections (b) end (), to pétition the ‘Minister to be declared
a non-Native for the purposes of the Native Trust end Land Act
(No.18 of 1936) end it specifies the procedure to be followed

with regard to the inquiry.

Until 1945 there were many cases of persons of mixed
blood being ruled by the Courts as being included in the
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category of Native, the three tests of appearance, parentage,
and habits and associations being applied. The passing of
- the Natives (Urban Areas) Consolidation Act (No.25 of 1945)
again clearly emphasized what had been set out in the Urban
Aress Act of 1923 by defining Coloured persons and Natives as
two distinct groups. While' Coloured person referred to any
person of mixed White and Native descent and included anyone
beleonging to the class Cape Malays, Native meeant:

Any person who is a member of an saboriginal race

or tribe of Africa. Where there is any reasonable

doubt as to whether any person falls within this
definition the burden of proof shall be upon such

person. (95)

For the purposes of the Group Areas Act (No.4l of 1950)
which provides for the separation of ethnic groups, Section 2
of the Act designates the three groups White, Native, and
Coloured.

The Native group includes any person who in fact

is, or is generally accepted as, an aboriginal

race or tribe of Africe, other than a person who

in terms of the Act falls into the Coloured Group.

It also includes any woman to whichever rece,

tribe,or class she mey belong, between whom and

a person who is a member of a Native group, there

exists & marriage or who cohebits with such a

person. (96)

In terms of the same section the Governor-General may
by proclamation define any ethnical, linguistic, cultural, or
other group of persons who are members either of the Nétive
group or of the Coloured group. Although objection to clas-
sification may be lodged, this provision grants to the Gover-
nor-General what might asppeer as an almost dictatorial power.
Section 35 lays down that a person if accepted as a member of

the Native group is presumed to be so until the contrary is
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proved.

Despite the fact that, according to Western standards,
the Native population comprises both "civilized" and ™uncivi-
lized" Natives, the existence of differences in culture has
never been objectively recognised by legislators except in
early Cape dgys. In the administration of the law the only
concession made is the exemption of .certain persons from the
operation of particular features of the Pass Laws and Native

Law -~ an exemption based mainly on educational qualifications.

The Population Registration Act (No.30 of 1950) dis-
pensed with the intricate anelysis provided in the Represen-~
tation of Natives Act (No°i2 of 1936) and the Native Trust
and Lend Act (No.18 of 1936) by defining a Native simply as:

A person who in fact is or is genérally aceepted

as a member of any eboriginal race or tribe of

Africa. (97)

Section 11 of the Act makes provision for objections and
appeals against clessification. Anyone who feels he hes
been wrongly classified may object in writing to the Director,
¢o whom he must produce evidence to substentiate his declara-
tion. The Director's ruling in the matter is not necesserxrily
final for it is possible to appeal against it and the case may
ultimately be hendled in the Supreme Court. This definition
as laid down in the Populetion Registration Act has been the
accepted one in all subsequent legislation dealing with

Natives up to 1958.

The first census of the Union was taken on 7th May,
1911. The census distinguished between three main Race
groups —— White, Bantu, and Mixed and Coloured other than



Bantu. There appears no record of any clear-cut defini;tian
of terms, although it is assumed that the term Bantu implied
pure-bloocded sborigines. In the 1921 census (3rd May) the
terms White and Coloured changed to "European" and "Non-
Europesn®. The Union Year Book N0‘05 (1910-1922) draws atten-
tion to the fact, regarding the 1921 census, that certain
elements of the "Non-European" population could. not in all
cases be described as Coloured though the number of such was

smell,

The sixth census of the population of the Union of
Scuth Africa, held on 5th May, 1936, and the subsequent census
held on 7th May, 1946, show statistics for four racial groups,
"Buropean”, Native, Asiatic, and Coloured. The three latter
groups when combined form the group referred to as the "Non-

Buropean" group.

The 1951 census (8th May) supplied the basis of the
Population Register established in terms of the Population
Registration Act (No.30 of 1950). We find therefore that
the racial definitions as provided in that Act are used in
connexion with this census. Until 1950 there was singularly
little correspondence between census definitions and legis-
lative ones. These definitions, the Director states in his
Report, differ to some degree from those previously used for
census purposes, for in the 1951 census Natives include Bush-
men, and Griqua, Hottentot, Koranna, and Namaqua tribes,
which were formerly classified as Coloured people. This
census includes in the non-White group the four racial groups

Natives, Asiatics, Cape Malays, and Coloured people.

We can thus see that in South Africa various methods
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have been devised for achieving ethnic classifications of the
population and for allotting to each citizen his corresponding
place in society. The Statute books provide us with various
replies to the question: "Who is a Native?" To assist in
this intricate task of classifying human beings, factors such
as ancestry, general repute, habits, and associations are teken
into aceount. ﬁhere descent is regarded as the only and finsal
test, auxiliary factors such as physicel traits and mode of
living are brought into play in an effort to establish origin
and background. The decision about classification may rest
entirely with the Court, the Director of the Population Regis-
ter, or a census enumerator, in which case physicel eppearance,
way of life, and associations play an important part. De-
cisions based on physicel traits may cause embarragsing and
awkward situetions. In the cese of a pure-~blooded Native the
classification might appear to be obvious, but with so many
degrees of colour the application of tests could prove extreme-
ly difficult. The presumption provision of the Group Areas
Act of 1950 assists in the task of classifying an individual,
for it lays down in Section 35 that a Native who is accepted
as or appears to be a member of the Native group is presumed
so t+ill the contrary is proved. While provision is made for
appeal against a decision, once an individual®s race group is

fixed there can be no passing into the ranks of another group.

In sociology the broed field of study is society,
“"that system of sociel reletionships in and through which we
live." (98) This chapter would be incomplete without some

brief reference to sociological thought.

‘Phe crucial fector in man's development is his human
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environment, the complex of customs and habits, values and
ideas, which are brought to bear on him by the people amongst
whom he grows up. Biologically man is an animal and as such
his behaviour is determined by physiological structure; by
physical environment, and by the reactions of other animals.
-Man is influenced by all these but still more by the culture
to which he belongs. It may thus be said that the personali-
ty of man is shaped by two basic factors, genetic nature and
social heritage. As Eubank puts it:

From the moment of the union of the parental

cells, the new self is the centre of a universe

distinctly its own and upon it, from every

quarter of that universe, impinge influences

which are incorporated into the sum total of

what it eventually becomes.  (99)

In Sogth Africa today the social heritage of the Native
is largely determined by his physiological structure. It is
primarily the colour of his skin that decides legal and social
status end thus moulds his personality -~ it shapes his exis-
tence, his life, and his being. He is defined and categori-
sed by it, and it is that feature that determines his place
in the social structure. Once classified, his social rela-
tionships with members of other groups are cleerly specified
end the limits of his social environment indicated -~ an
environment which places all White men in a position of
‘supremacy over him, however inferior the individual White

man’s native endowment might be.

The word Native that appears in his reference book,
a word that has been so variously defined in an effort to
bring clarification to its meaning, carries with it in South

Africen society as it is constituted todsy a certain and




114

Although during the last 50 years the Union of South
Africa has lived through two world wars as well as the great
depression of the early thirties, the country as a whole has
enjoyed a period of economic prosperity with a total national
income as recorded in the statisticel Year Book for the Union
of South Africa 1959-1960, increasing from £131,000,000 in
1911-1912 to £1,988,000,000 in 1957-1958.

‘Over this period South Africa hes been made. increasing-
ly conscious of a familiar economic trezid associated with in- -
dustrialization, namly, the movement of population from rursl
to urban areas. Within the‘ 472,500 squere miles which com-
prise the geogrsesphicel unit known as the Union of South Africa,
the o0ld trek movement has been seen in reverse. At the sanme
time official steps have been taken to control this movement
in respect of the Native group. On the one hand economic
factors have altered the geographicel distribution of the
population which had come about as a result of the orié;i.ﬁél '
historical settlement of the various ethnic groups, and en the
othér, legal restrictions on the mobility and domicile of the
Native have endeavoured to modify what would be his normal

response to these economic stimuli.

For a sound analysis of the legislation that forms the
subject of this study, knowled.ge' of the composition end dis-
tribution of the Native population in the period covered

(i.e. 1910-1958) is fundemental.

Censuses and the official records of births and’'deaths
are the two main sources from which statistical information

with regard to population trends in South Africa may be
derived. Although records of marriasges and migration also
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provide valuable information with regard to the Native popu-

lation, these are not wholly reliable.

Prior to 1904 when the first simmltaneous census for
both Fhites and non-Whites was conducted in each of the four
Provinces, population censuses were carried out at various
times in the two northern Republics,; Natal, and the Cape.

The Census Act (No.2 of 1910) made provision for the taking of
censuses in the Union and specified the particulars that were
to be collected. Subsequent amendnents to this Act viz.
Census Amendment Act (No.5 of 1935), end the Electoral Quota
Act (No.21l of 1937) specified the years in which population
counts were to teke place. Since 1910, complete population
censuses of the Union have been held on 7th May, 1911, 3rd May,

1921, 5th May, 1936, 7th May, 1946, end 8th May 1951.

With the passing of the Births, Marriages, and Deaths
Act (No.17 of 1923), later amended by Act No.7 of 1934 and |
Act No.5 of 1943, the registration of births and deaths became
compulsory for all races in urban areas. In rural areas
Natives could register voluntarily and it is thus obvious that
these vital statistics will be deficient. However, because
of the regulation that a death certificate must be signed
prior to burial, mortality statistics for Natives in rural
areas showed a greater measure of accuracy then birth statis-
tics. By a Proclamation (No.l3l of 1952) which was issued
on 20th June, 1952 and which became operative from 1lst July,
1952 the compulsory registration of births and deaths of
Natives was extended throughout the Union, i.s. to rural as
well as urban areas. This provision, if satisfactorily

administered, will of course lead to more comprehensive and
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satisfactory vitel statistics but it has been anticipated that

some years will elapse before registration will be complete.

By law, notification of every birth or death must now
be made to any District Registrar or the Assistant District
Regiastrar, a Justice of the Peace, or a Police Officer. 1In
urban areas the law requires that a death be reported within
24 hours and a birth within seven days, while in rural areas
the prescribed period for registration of both these events is

30 days.

The purpose of a census is to provide a picture of the
population et a particular point of time. Although in theory
this is the aim, in practice various factors such as limited
funds, insufficient manpower to carry out the collection of
required data, and transportation difficulties make a simul-~

taneous end instantanecus enumeration almost impossible.

Accuracy of enumeration is especially necessary if the
statistical information obtained is to be utilized for analys-
- ing existing conditions in relation to the past, or for pre-
dicting future population trends. When considering the
enumeration of the South Africen Native population, it must be
recognized that the bulk of that population is illiterate,
completely unused to statistical reporting, and suspicious of
officialdom. Even with the more eméncipated urban Native,
difficulty in census-teking arises. The fear that he may be
found to be in excess of the ordinary lebour regquirements of
the town and consequently sent back to the Native area to
which he belongs, or to a rurel ferming area, may make him
conceal information from the census officials. While accuracy

depends in large measure on organized planning and the skill
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and training of investigators, it is also dependent upon
voluntary co-operation from the public. Where, as particu-
larly in the case of the Native population, there is any bias
or fear on the part qf the persons enumerated, systematic
errors arise which will inevitably lead to a serious distor-

tion of the whole population picture.

A population enumeration may‘ be done either on a de

Jdure or a de ia_._c_@_ basis. The former refers to that count of
persons who usually reside in the area, regardless of their
actual location at the census. The de La_c_tg_ count, which is
the one used in South Africa, enumerates all persons in the
area where they are physically found on the date of the census.
When considering the Native migratory force temporarily resi-
dent in urban areas, it must not be overlooked that a count

on the de fasto basis might misrepresent the nature of popu-

lation distribution.

Censuses can be verified by comparison with pbpulation
register data or by specially designed sample surveys. With
conpletely accurate and up-to-date statistics available in
the Population Register, it will be possible to obtain infor-
mation on births, deaths, and the age structure of the popu-
lation, by ethnic group, with relative ease. It will, how-
ever, be some considerable time before the South African Popu-
lation Register is complete. Until it is complete, the
checking of census data will involve special enquiries, for

which the additional funds or staff may not be availeble.

Until 1946, the population of the Union was divided,
for statistical and administrative purposes, inte four main

racial groups -- "Buropeans", Natives, Asiatics, and Coloured



and Other Mixed Races. For the 1951 census, the five race
groupings as laid down in the Population Registration Act
(No. 30 of 1950) were used, i.e. Whites, Natives, Asiatics,

Cape Malays, and Coloureds.

Early census returns in Soufh Africa, it has been
generally accepted, fell seriously short of complete coverage
with regard to the-Native population. Statistical facts
concerning the non-Whites, and in particular the Natives,
were for some. areas almost non-existent. With the intro-
duction of compulsory registration of births and deaths in
urban and rural areas, improvements in transport, and the
opening up of the more remote parts of the Union, as well as
more painstaking and thorough censuses being undertaken, a
more 'conpletev enumeration has been done of recent years, and

recent statistics thus give a more reliable picture.

Table 1 (see‘ next page) shows the increase in the
total population by ethnic group at successive censuses.
For eassy reference, the figures are given in round numbers,

and the intercensel rate of increase hes been stated per cent.
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TAHLE I

Increase in the Population of the Union, 1904~1951,

by Ethnic Group stated in Thousends and Per Cent (103)

Native

White

Asiatic

Coloured

Census . Total
Year 000 % 000 % 000 % 000 % 000
1904 3,491 - 1,117 - 123 - 445 - 5,176
1911 4,019 2.03 | 1,276 1.92 152 3.12 526 2.41 5,973

1921 4,698 1.57 1,519 | 1.76 166 0.86 546 | 0.37 6,929
1936 6,597 2.29 2,004 1.86 220 1.90 770 2.32 9,590
1946 7,832 1.73 2,373 | 1.70 285 2.65 928 1.89 11,418
1951 8,53) 1.75 2,643 2.18 366 5.08 1,102 3.49 12;645

617
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Table 2 reveals that since the first simultaneous
census the racial composition of the Union's population has
remained singularly steady. The Native population today
represents more or less the same percentage of the total
population as it did 50 years ago, viz. 67.5%.

TABLE 2

Percentage Composition of the Population
of South Africa by Ethnic Group (104)

Census Ethnic Group and Percentage of Total
Year Native | White | Asiatic | Coloured | Total
1904 67-4 21.6 2.4 8.6 100
1936 68.8 20.9 2.3 8.0 - 100
1951 67.5 | 20.9 2.9 8.7 100

According to the findings of the Tomlinson Commission, to
every 1,000 Whites todey there are approximately 3,229 Natives,
while in 1904 there were 3,125 Natives to every 1,000 Whites.
In making such a comparison, we should bear in mind the possi-
bility that census coverages in 1904 and in 1951 may not have

been equally complete.

The Tomlinson Commission, on the basis of census data
and of statistical estimates of the Native population supplied
by Native Commissioners, -stated that the total population of
the Union had increased by 144% between 1904-1951 (stated in
numbers it had increased by 7,470,000 from 5,176,000 to
12,646,000) and the Natives had made the greatest contribution
to this increase. There was an increase of 5,044,000 Natives
compered with 1,526,000 Whites, 657,000 Coloureds, and

243,000 Asiatics.. From 1911 to 1951 the Native population



more than doubled itself,

It is interesting to comment that during the period
under review the increase in the Native population has been
greatly affected by immigration. Because of the lack of
detailed migration statistics regarding Natives, the Commis-
sion, in asseasing the contribution made by immigration to
the increase in the Native population, used data relating to
the birth-places of the Native population. In 1911 it wes
recorded that there were 229,000 foreign-born Nativez in the
Union; by 1946 the number had increased to 539,000. The
figure estimated for 1951 was 650,000. It was asserted that
at least one third of the 1946 census figure could be con-
sidered permanent residents so that we may accept that immi-
gration has played an epprecisble part in stimulating the
growth of #he,Union's Native pqpuiation. In fact, the
Tomlinson Commission maintained that had it not been for im-
migration the Native population today would be the less by at
least 1,000,000. In comperison it can be pointed out that,
except for the post-war years 1947 and 1948 when the Smuts
Government encoursged a policy of immigration of Whites and
48,000 settled in South Africa, immigration hes had very
little effect on the growth of the White population in the

~

period 1910 to 1958.

The most recent population figures derived from census
enumeration are those obtained in the 1951 censua. Certain

more recent official estimates are, however, available.

The Official Year Book of the Union of South Africa
1956=1957 gives the following mid-year estimates of the
Nati#e population. These are recorded in Table 3 following:
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TABLE 3

Estimated Native Population of the Union 1952-1957
at Mid-Year Stated in Thousands (105)

Year Population
1952 8,726
1553 8,871
1954 9,016
1955 9,161
1956 9,306
1957 9,460

D. Hobart Houghton, in an article on "The Economic
Dangers of Separate Bantu Development', gives an estimated
Native population for 1958 and draws a comparison with the
1911 and 1951 census figures. His estimates are contained

in Table 4.
TABLE 4

Estimated Population of: the Union for 1958
by Ethnic Group compared with Census Popula-
tions for 1911 and 1951 (106)

Ethnic Census Census Estimate
Group 1911 1951 1958
Native 4,018,878 8,537,375 9,606,000
White 1,276,319 2,642,713 3,011,000
Asiatic 152,094 366,66 443,000
Coloured 525,466 1,103,305 1,360,000
Total 5, 972: 757 12’650,057 M’MB,OOO

The Tomlinson Commission makes two estimates of the

growth of population until the year 2000.

These e.sti_mates

the Commission termed Projection A and Projection B.

jection A assumed, firstly, that an additional 5000 White
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immigrants per annum could be anticipated, and, secondly, |
that the four racial groups would increase at the same pace
as during the decade 1936 to 1946. The Commission commented
that Projection A gave the Whites a much larger share in the |
total population than they had in 1951 (20.9%, see Teble 5)
while Projection B allowed for a steady decline in birth and
death rates and after 1951 conpletelydisregaraed migration.
_'It ‘was considered that Projection B reflected a more likely
future non-White population and that, despite the fact that
the projection did not teke migration into account, the White
pepulation was nevertheless likely to be affected and augmen-

ted by this factor.
TABLE 5

Two Projected Populations of the Union (A end B)
for the year 2000, by Ethnic Group, in Thousands,
compared with the 1951 Census Population (107)

Ethnic Group 1951 A B
Census
Native
0Go 8,535 16,337 21,361
% 67.5 62.4 68.4
White
000 2,643 6,150 4,588
% 20a 9 250 5 lliv. 7
Asiatic
000 366 1,120 1,382
% 2.9 k.3 L.b
Coloured
1,102 2,560 3,917
% 8' 7 9- 8 12o5
Total 000 12,646 26,167 31,248
% 100¢ 100 100

From Tebles 3, 4,and 5 it seems reasonable to conclude

-~

that the Union of South Africa is destined to remain a country




124

predominantly peopled by the non-White races and the Natives
will continue to make the greatest numerical contribution to

this non-White group.

Having considered the growth of the total Native popu-
lation wp to 19\51, and the estimated Native pbpulation of the
future, it is interesting to see how this population hasz been
distributed over the Unior of South Africa as recorded at the
censuses of 1911, 1921, 1936, 1946, and 1956. This distribu-

tion is shown in Table 6.
(FOR TABLE 6, REFER TO FOLLOWING PAGE 125)

Table 6 depicts the main areas occupied by the Natives
and gives the density of the Native population per square
mile. In comparison with the other Pravinces, the Free State
has always had the smallest total Native population; except
for three small reserves (which today sccount for onJ.y 3%% of
the Free State Native population as against 961% in White
areas) there are no large Native areas. In the Cape, the
Transkei and Ciskei territories together have accommodated
the bulk of the Native population; and those areas are far
' moré densely settled than the rest of the Province. 1In
total numbers, however, the population in thg areas of the
Cape other than the Native areas doubled between the years
1911 and 1951. VWhile the Native reserves of the Cape and
Natal account todsy for the'majority of Natives in Native
areas, Zululend has always been far less densely settled than
the rest of Natal. In the Transveal, the Witwatersrand has
from 1911 to 1951 consistently contained a more densely
settled Native population than the rest of the Union -~ a

density comparable with the most heavily populated areas of



TAHLE 6

Territorial Distribution of Native Population of the Union
at Five Census Years in Thousands and per Squsre Mile (108)

Province - Total Population ' - Density Per Square Mile

and ‘Area. 1911 1921 1936 1946 1951 1911 1921 1936 1946 1951
Cape Province 1,520 1,640 2,043 2,337 2,491 5.5 5.9 Tk 8.4 9.7
Pranskei . 872 939 | 1,154 | 1,251 | 1,269 52.7 56.7 69.7 75.6 76.1
Ciskei 245 241 292 322 335 52.6 51.7 62.8 69.2 T1.9
Other Areas 403 460 598 764 888 1.6 1.8 2.3 3.0 3.4
Natal 952 | 1,140 | 1,554 | 1,707 1,8@9 27.0 32.3 440 L8.4 53.9
Zululend 215 251 351 387 408 20.6 24,1 33.8 37.1 39.5
Other Areas 737 889 | 1,200 1,322 | 1,401 29,7 35.8 48.3 53.2 60.0
Transvaal 1,220 | 1,496 | 2,443 3,121 3:484 | 11.0 13.5 22.1 28.3 31.5
Witwatersrand 295 325 654 933 | 1,065 100.1 | 110.4 | 222.5 | 316.8 361.5
~ Other Areas 924 | 1,172 | 1,788 2,188 | 2,418 8.6 10.9 16.6 20.4 22,5
Orange Free State 326 422 552 663 773 6.5 8.5 11.1 13,3 15.5
Union , 4,019 | 4,696 | 6,596 7,831 | 8,559 8.5 9.9 U0 16.6 | 18.1
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the earth.

Taking the Union as a whole in 1951, the density of
the Native population was 18.1 persons per square mile, and
the World total wes 18 per square kilometer.(109). In terms
of the latest United Nations Orgenization figures the density
of the World total population (i.e. population per square

kilometer of area) for 1957 and 1958 was 21. (110)

In order to show the distribution of the Native popu-
lation more clearly, two maps are attached. Msp A (Appendix
1) shows the actual numerical Native population of the Union
of South Africa (lll)v, while Mep B (Appendix 4) gives a pic-

ture of its exact geogrephical location. (112)

Mention has been made in an earlier chapter of the fact
that the Natives of the Union may be divided into four main
language groups, which are for the best part the s'ame as the
general ethnic gréupinga, The first group, Nguni, which
forms the largest linguistic group (64.O4%) of the totel
Native population and comprises the Xhosa, Zulu, Swazi, and
Ndebele tribes, is settled along the east coast régions of
the Union of South Africa. The Sotho Group, found in the
central and western areas of the country, forms 28.5% of the
Native population and is composed of Southern Sotho, Tswana,
and Northern Sotho. The next two groups, the Venda end
Tsonga, are small groups of 1.8% and 3.4% respectively, and
are concentrated in the Northern Transvesl. A fifth growp

of 2,26% accounts for unspecified Natives.

Mep C (Appendix 4) indicates the language groupings of
the South Africen Native population (113), while Map D



(Appendix 4) indicates where the chief tribes and tribal group-
ings are concentrated.(114). These maps emphasize the fact
that there are many different groups among the Native popula-~
tion and that the tribes are scattered, not concentrated in
tribally homogeneous terriforial. units. The.rebforeb , rﬁtﬁer
than to seek a tribal basis for the present distribution of
the South African Native population, a sociologically more
meaningful division is made if we classify the Native accor-
ding to domicile as follows: those who live in urban areas,
those who live in the Native areas, and those who live in
rural areas outside the Native aresas, i.e. on White or other

farms.

NATIVES IN URBAN AREAS

As mentioned at the beginning of this chapter, the
Industrial Revolution in South Africa, as elsewhere, brought
about movement of population from rural to urban areas. If
in this discussion we are primerily concerned with the Natives,
it must be borne in mind that this townwerd movement was not
confined to the Native population alone. At the 190k census
it was recorded that 23.»6% of the whole population of the
Union resided in urban areas; according to.the 1951 census
the figure was 42.6%. In actual numbers the total for all
races rose from 1,222,000 in 1904 to 5,374,000 in 1951. It
is the Native population which has numericelly been the lar-
gest contributor to this increase, although the White is the
most highlj urbenised racial group. During the peribd under
review, the nunber of urban Natives was increased by 1,951,000
as opposed to an increase of 1,469,000 Whites, 239,000 Asiatics

and 491,000 Coloured persons. The 1951 census reflected an



128

urban Native population of 27.1%, a much smaller proportion
than the 78.4% recorded for the White population. However,
in the light of the fact that in 1904 the percentage of the
Native population in urban areas was only 10.4%, it indicates
a faster rate of increase than in any other racial group.

An interesting fact recorded by the Tonlinson Commission was
that at the first similtaneous census less than 30% of the
totel urban population was composed of Natives, whereas today

they form 43% of the town population.
TABLE 7

Comparison of Union Census Totals for Urben and
Rurgl Areas, by Ethnic Group, in Thousends (115)

YEAR

.Bthnic Group
and -
Population 1904 1911 1921 1936 1946 1951
Native
Urban - 361 512 661 | 1,244 | 1,888 | 2,312

Potel | 3,491 | 4,019 | 4,697 | 6,596 | 7,831 | 8,535

¥hite
Urben 599 671 910 | 1,360 | 1,786 | 2,068
Rural 517 602 611 643 586 571
Total 1,117 | 1,276 | 1,521 | 2,003 | 2,372 | 2,643

Asjatic
Urban L 83 99 157 210 283
Rural 78 69 6l 62 75 82
Totel 122 152 164 220 285 366
Coloured
Urban 219 255 284 433 570 710
Rural 225 270 261 336 358 391
Total by 525 545 769 928 | 1,102
Total ‘

Urban 1,222 | 1,522 | 1,954 | 3,195 | 4,454 | 5,374
Rural 59 951 LI-: “+5 Ll" 973 6 ’ 393 6 ’ 962 7’ 256
Total 5’175 5, 975 6’927 99588 11,416 12’646
(1) (1) (1)

Table 7 shows the distribution of the Native population

between rural and urban sreas at the various censuses. The
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rural aress include both the Native areas and those rural
areas outside the Native ereas. The table indicates the
enormous growth in the urben Native population -- a growth
not due alone to the natural rate of increase of population
but to a continued migration of Natives from the Native areas,
from the rurel aress outside the Native reserves, and from
areas outside the borders of the Union. Table 7 also shows
the rural end urban distribution of the other racial groups
s0 that co@uison with these may be made. This table re-
veals the inescapsable fact tfxat of a total urban population
in 1951 of 5,374,000, there were 2,312,000 Natives and
2,068,000 Whites; in other words, there were more Natives

living in towns than Whites; 115 Natives to each 100 Whites.

TABLE 8

Percentage of Union Population by Ethnie Gro
domiciled in Urben Areas at each Census (116)

) Ethnic YEAR
Group 1904 | 1911 | 1921 | 1936 | 1946 | 1951

Native 10.4 | 12.7 | 14.1 | 18.9 | 24.1 | 27.1
White 53.6 | 52,3 | 59.8 | 67.9 | 75.3 | 78.4
Asiatic 36.5 | 548 | 60.7 | TLeT7 | 73.5 | 77-5
Coloured | 49.2 | 48.7 | 52.1 | 56.3 | 61.4 | 64.4

Total 23,6 | 25.5 | 28.5 | 33.3 | 39.0 | 42.6

Teble 8 indicates the percentage of each race group
resident in the urban areas. From it mey be deduced the
tempo at which the urbanization of each racial group has taken
place. In 1951 less thsn a third of the Native population
was settled in urban areas, eslthough, as has been said, more

Natives than any other ethnic group are living in towns.
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Because of the Native custom for adult males to nﬁ.gtate
to the cities in search of work while tﬁe women are left at
home in the Netive areas, it has been found that there have
always been more Native males than females in the urban areas,
unlike the White and Coloured groups, where the females in the
towns are in the majority. The Tomlinson Commission stated
that, at the time of its Report, to every 3.3 Natives of work-
ing age there is one person of unproductive age. This ratio
of working to non-working Natives is very high when compared
with the Whites where the ratio is 1.9 to 1. It is clear
that the Natives form the bulk of the labouring classes in the
Union and are the country'’s chief source of manpower. With-
out this source t:.Sf lgbour from which to tap, South Africen
economy would be crippled and in the field of agriculture,
industry, and mining, development and progress would be thwar-

ted.

It is difficult when discussing the process of urbani-
zation as a whole tc assess how many of those Natives living
in urban areas are there permanently. Many of them are tem-
| porary town dwellers engeged only for a limited period in some
form of labour. In de facto enumeration, large numbers of
such migratory labourers are counted as urban, with consequent
distortion of the extent of urbanization. On the other hand,
if migratory lebourers were to be excluded, the full impact of
urbanization on the life of the Native could not be appreciated.
Like "foreign" Natives migratory labourers are always present
in the urban areas and thus comprise a section of the normal
urban residential population. Admittedly they are not the
sare individuals, but when on expiry of their contracts they

leave for home they are replaced by other Natives. The
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Tomlinson Commission stated that the permsnent urban Native
population was about 300,000 less than was recorded in the
1951 census. The Commission tried to devise methods for es-
tablishing the permesnent Native urban population, and conclu-
ded that, in the year 1951, on the basis of a minimum and

maximum figure, the number did not differ much from 1,500,000.

As indication of permanency and of a settled population
can surely be taken the fact that over the past half-century
more and more Native women have migrated to the towna.

Table 9 shows the growth of the female urban Native population.

TABLE 9

Native Female Urban Population of Union
Shown for Five Census Years (117)

1911 1921 1936 1946 1951

85,519 | 147,293 | 357,283 | 668,578 | 885,765

This enormous growth of the femsle urban Native population is
charecteristic of the whole process of urbanization. 1%
indicates the effect urbam.zation is having on Native family
life for it involves an @rooting of the old tribal way of

life and an acceptance of a westernized pattern.

In the four main industrisl aress, i.e. Western Cape,
Southern Transveal, Durban-Pinetown, and Port Elizabeth,
Map E (Appendix 4) (118), about two-thirds of the urban Native
_population v(61.7%) are concentrated, the remaining third
being settled over the rest of the urban aress. The Southern
Transvasl, particularly eround the mining areas of the Wit-
wetersrand and the Pretoria and Vereeniging industrieal areas,

accounts for by far the largest proportion of the urban Native



population —- in fact 80% of the 61.7% referred to previcusly
are in the Southern Transvaal. Althdugh the mines absorb
such a large Native population, mention should be made of the
fact that this group more than am' other must be rego.rded as
migratory laboutr, -- labour not fully urba.nized from an
economic and social aspect. The Natives on the mines are
accommodated in compounds and do not regard themselves as per-
manent town dwellers. Furthermore, quite half the number of
Natives employed on the mines are inported from beyond the
borders of the Union. Table 10 indicates the increase in
the Native urban population from 1921 to 1951 in the four

main industrial areas.
(F‘OR TABLE 10 REFER TO FOLLOWING PAGE 133)

If indﬁstrial and economic development continﬁes at its
present tempo, and if the rate of urbanization of the Native
is to continue at the rate of increase indicated in Table 10,
then it cen be snticipated that the four main industrial
areas of the Union which already show evidence of a large con-
centration of Natives will, within the next half-century,
contain overwhelming numbers of Netives. The Tomlinson Com-
mission anticipates, on the basis of its projected figure of
a Native population of over 21,000,000 in the year 2000, that
there will be more then 10,000,000 Natives in the urban areas.
This figure might even be exceeded unless the Native areas
and other rural aress are so developed as to be able to absorb

far greater numbers:

Unless economic development can be diverted from
its present geographical concentration, no other
result can be expected than that the relative
share of the Bantu in the composition of the urban
population will incresse. [Even if this share

132



_TABLE 10

Increase in Population of the Four Principal Industrial Arees
of the Union (1921, 1936, 1951) by Ethnic Group, in Thousands (119)

Western
Cape

Southern

Trensvaal

Durban
and
Pinetown

Port
Elizabeth

Native White Asiatic Coloured Total
1921 | 1936 | 1951 | 1921 | 1936 | 1951 | 1921 | 1936 | 1951 1921 | 1936 | 1951 1921 1936} 1951
10 16| 59| W3| 206, 297 | 3 | & 8| 116 | 187 | 33 | 271 | 42| 700
309 | 642 137 | 282 498 | 826 | 11 | 18 | 36 18| 35| 59 621 | 1,193 1,058
L5 72 158 61 98 | 153 57 91 166 ' 8 17 169 269 4oL
12| 30| 70 27| 54| 80 1 2 4 14| 28| 45 5k 114 199

€ET



should remain constant, their absolute numerical
preponderance will increase. It may be antici-
pated also that the vast majority of these Bantu
will be concentrated at the four existing indus-
trial complexes. (120)

Py

The South African Government hopes to forestall the
possibility of this eventuality, for the social, economic, and
political implications of the present trend of Native urban
population growth are obvious. Therefore, by means of legis-
lation, the Native’s movements to snd from urban areas are
restricted and his life in the town is strictly controlled and

regularised.

NATIVES IN NATIVE AREAS

In considering the Native areas as the domicile of what
toda& is 42.6% of the totai Native population (in sctusl num-
bers 3,633,000) it is necessary to define what is meent by
Native aress, and to state how these arces cams about and

where they are situated.

"Native Areas" were defined by the Tomlinson Commission

being generally regarded as connoting the rural
Native Reserves and Locations in the several
provinces of the Union, which, for all practical
purposes, are synonymous with the areas prescribed
in the Schedule to the Natives Land Act, No.27 of
1913, ss amended from time to time, known as. Sche-
duled Native Areas, and the areas defined in the
First Schedule to the Native Trust end Land Act,
No.18 of 1936, as amended from time to tims, knowmn
as Released Areas. (121) :

The practice that Natives should occupy specified aresas
was established long before the official introduction by the

Government of its policy of segregation which aimed, on a

national scale, at separation of the Whites snd the Natives.

134
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Historically it may be said that in the early nineteenth cen-
tury, following the clashes between White settlers and Native
tribes and the consequent settlement of boundary disputes and
land rights, those areas which the Natives occupied were re-
garded as being for their sole use and occupation. In this
way the Native land-hoider was protected from unscrupulous
White speculators who might otherwise have endeavoured to
divest him of his land rights. From the middle of the nine-
teenth century the policy of annexation of land by the vie-
torious Whites followed disputes and wars between the two
races. This meant thet large nunbers of Natives fell under
the political control of the White settlers. Native reserves
and locations were maintained, as they mede administration and
control convenient. With the introduction after Union of
Spouth Africa's policy of segregation, the separation of the
two races was confirmed and the Native reserves and locations,
later to be referred to as Native areas, were regarded as the

rightful homelands of the Native.

‘With the passage of the Natives Land Act (No.27 of
1913) which was the legal enactment establishing the policy
of territorial segregation, the existing Native areas were
clearly demarcated and set aside for sole occupation and
ownership of the Native (in a few instances, with the consent
of the Governor-General, exceptions were made). Because at
this time most of the land area of the Union was owned by
Whites, it was sppreciated that to give the Native not in the
employ of Whites sufficient land for occupation it was neces-
sary to purchese additional lsnd for him. Thus, in terms of
the Act, Scheduled Areas set aside for Native occupation com-

prised the then existing tribal reserves ss well as such land
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as the Natives might have owned privately. The extent of the
Scheduled Areas was 10,422,935 morgen which was 7.3% of the
total area of the Union. Table 11 shows how these areas were

made up.

TABLE 11

Scheduled Areas in terms of Natives Land Act
(No.27 of 1913) in relation to Total Area of
the Four Provinces stated in Morgen (122)

Province Totel Ares | Selzi::ied %
Cape 83,700,000 6,217,037 7-5
Transvaal 33,400,000 1,159,296 3.5
Natal 10, 650,000 2,972,312 27.9
OF S 144,800, 000 74,290 | 0.5
Total

for 142,550,000 10,422,935 7.3
Union

A few small sreas were subsequently added to the original
Scheduled Areas and the Tomlinscon Commission revealed that on
31st March, 1953, the existing extent of the Scheduled Native

Areas was 10,729,433 morgen.

‘With the promilgation of the Na.tive- Trust and Land Act
(No.18 of 1936) it was believed that final allocations of land
for Natives had been made, and adequate areas for Native occu-
pation had been finally provided. But the provisions of that
Act have never been fully implemented. The Act made pro-
vision for the scquisition of 7,250,000 morgenr of land for
Native use in addition to the Scheduled Areas already used as
Native settlements. The aim was that the additional land
should, where possible, be purchased next to the existing

reserves. Table 12 shows how these seven million morgen
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were spportioned:

TABLE 12

Area in Morgen of Land for Native Occupation
in Pour Provinces in terms of Native Trust
and Land Act (No. 18 of 1936) (123)

Province Area in Morgen
Cape 1,616,000
‘Transvasl 5,028,000
Natal 526,000
OFS 80,000
Total 7,250,000

These further areas where Natives and the South Africen Native
Trust could acquire and occupy land were termed Released Areas,
for by thiz Act they were released or freed from the re_stric-
tions of the Land Act (No.27 of 1913). The Act provided for
the establishment of & body known as the South Africen Native
Trust in which was vested the ownership of the Crown Lmdi in
the Scheduled or Released Areas as well as any other land

formerly demarcated for Natives.

-For the purchase of these additional areas a sum of
£10,000,000 over a period of 4en years was to be voted by
Parliament. Summerized in Teble 13 are the details with
regard to purchases of land made since 1936 and the balance

of land still to be asquired.
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TABLE 13

Land Acquired for Natives in Four Provinces since
31at August, 1936, and Balance to be Acquired as
at 31st March, 1953, in Morgen. (124)

. Quota Balance to
Prov:uace CObtained be Acquired
Cape 638,619 977,381

" Transvaal 3,580,106 1,447,89,
Natal 175,393 350,607
OFPS 78,740 1,260
Total 10-’11-72’858 .2’777’1‘02

The Tomlinson Commission recorded that as at 3lst |

March, 1953, the existing extent of the Released Areas _wa:;
6,789,544 morgen making a total of 17,518,977 morgen for the
Scheduled and Released Areas. In other words the Scheduled
and Released Areas comprised 12.9% of the totsl area of the
Union. The Commission stated that it was of the opinion that,
following the acquisition of all the land in the "Released
Areas" the Native areas will Ibe 19,611,468 morgen in extent
or 13.7% of the whole area of the Union and not 17,979,433
morgen as was the original impression foilowing the passing of
the Native Trust and Lsnd Act (No.1l8 of 1936), (125_)q The
Commission’s explanation for this is that the land acquired

—. by Natives prior to the promulgation of the Native Trust and
Land Act (No.18 of 1936) does not fall within the meaning of

- "quota land".

The location of the Native areas of the Union presents
» fragmentary geographical picture. Masp F (Appendix 4) shows

the location of the Native areas in the Union of South Africa
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and from it the greatest concentration of reserves is seen to
be in the area along the coast between East London and Durben,
(126). Three small reserves are located in the Free State,
viz. Witzieshoek, Thaba ‘Nchu, and Seliba. In the Cape the
reserves are found in the Ciskei, Transkei, Bechuanaland
(which conteins reserves round Mafeking, Kuruman, Taung, and
Gordenia), and Griqueland West (where'Native aress are located
in the districts of Barkly West, Kinberley and Postmasburg).
-In Natal there are reserves in Zululend and Natal proper.
-(Zululend is that area to the north of the Tugela River; the
remainder of the Pr;vince is referred to as Natal proper).

In the Transvaal all the Native areas are north of Johannes-
burg and have remained the seme as those to which, on the
basis of the recommendation of the Natal Location Commission
appointed in terms of the Pretoria Convention in 1881 and the
Location Commission of 1905, the Natives were regarded as

being entitled.

These Native areas have five chief administrative
areas and the Native populatioh distributed among them at the
time of the 1951 census was: Ciskei 264,000; Transkei
1,202,000; Natal (including Zululand) 926,000; Northern

Areas 927,000; Western Areas 314,000,

One of the most obvious features of the Native areas
is that except for the very heavily settled urban areas
(e.g. along the Witwatersrand) the Native areas are the most
densely populated sreas of the Union (see Map B, Appendix 4).
Despite the fact that the census of 1951 revealed that only
2.6% of the total Native population lived in the reserves,

the knowledge that 3,633,259 Natives are domiciled on
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17,518,977 morgen of land is proof that, comperatively speak-
ing, the Native areas show the greatest rural density of popu-
lation. In 1936 the density of the population in the Native
reserves was estimated at 82 persons per square' mile while in
1951, with the Native areas being 57,933 squere miles in ex-
tent and accommodating 3,633,259 persons, the density per
square mile was 63. The most denaelypoppla.ted section of
these areas is the south east section (i.e. Natal, Transkei,

or Ciskei) with a density of 82 persons per aquare mile.

According to the 1936, 1946, and 1951 censuses the
totel Native population of the four Provinces was divided

between White (rural and urban) and Native areas as follows:

TAELE 14

Percentage Distribution of Native Population of
four Union Provinces between White and Native
Areas at three Census Years (127)

1936 1946 1951

Pro- |{Native|White Native| White Native| White
vince|Areas |Areas|Total|Areas | Areas|Total|Areas |Aress|Total

Cape |70.69 |29.31| 100 |65.66 | 34.34| 100 |63.5 |36.5 | 100
VL |[24.25 |75.75| 100 {19.61 | 80.39| 160 |21.0 |79.0 | 100
Natel|58.19 (41.81| 100 |55.17 |44.83| 100 |53.0 |47.0 | 100
OFS 3.53 |96.47| 100 | 3.94 [96.06| 100 | 3.5 |96.5 | 100

From Table 14 it can be seen that since 1936 in the two former
Republics the Natives have been domiciled predominantly in the
White sreas, while the reverse has been the case in the old

liberal Cape and Natal.

As with the urban areas, the difficulty regarding

accuracy of numbers in the Native areas lies in knowing Jjuat

L. A
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how many Natives who, while regarding these areas as their
permanent home, are tempo‘_rarily absent from them during a de
facto population enumeration. The Tomlinson Commission calcu-
lated thet at the time of the 1951 census some 569,000 Natives .
were temporarily absent. Had the count been on the basis of
a de jure enumeration, there would have been 4,202,000 Natives
in the Native areas, which indicates that over half the Native
population of South Africa regards these areas as their proper

home.

It wes anticipated by the Commission that, with the
additional vland made available for occupation and in the light
of Government policy, from 1956 the Native areas would absorb |
an increasing percenfagg of’ the Native population. By the
end of 1958, however, the anticipated sbsorption by the Native
areas had not started and the White areas were still absorbing

an increasing number of Natives.

The Tomlinson Commission considered "that, in order to
increase the carrying capacity of the Native areas, the con-
solidation of the reserves and their all-round development in
the primery, secondary, and tertiary spheres was neceasary.

It was felt that through consolidation according to the natu-
ral homelands of the chief ethnic groups, there would be co-
herence of the 'presént 260 unconnected localities and the
present fraémentary pattern of the reserves would disappear.
This recommendation it based on the belief that the Government
policy of apartheid would thus be carried to a logj.cal end and
it visualized, through the expenditure of £104,000,000 on this
scheme over the next decade, that within the next querter-cen-

tury the tribal agricultural life of the reserve would undergo
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a radical change and a progressive industriel commmity with
an active urban population, now non-existent in the Native
ereas, would emerge. - (For map showing proposed Consolidation
see Map G (128) and Appendix ;4),

‘NATIVES IN RURAL. AREAS OUTSIDE THE NATIVE AREAS

The Natives in rural areas outside the Native arees
£all into dwo categories. By far the larger group comprises
those Natives who live on White-owned farms while the secand

group comprises those on other farms,

~.Despite the fact that accompanying ‘the population move-
ment from xrural to urban areas there has begn a tre_mendous
chenge in the field of ‘economic activity, and that next to the
Native areas the White farms over the past ten years have con-
$ributed largely to the growth of the Native urban population,
the Union today, as over the past helf-century, depends on the
Native es its chief source of sgricultural mampower. It is
because of this demend for Native labour on the farms and
because of the difficulty of obtaining itv that Natives in
rural areas outside the Native areas have always been a matter
of keen interest to the South African Government. By meens of
legislative enactments efforts have long been made to ensure an

adequate supply of unskilled Native farm labour.

‘There eare primarily two systems by which Native farm
labour is employed. Under the one, the Native receives
besides wages in kind a specified monthly cash playment for his
services. Under the second, the Native receives no monthly
cash wage. This is referred to as the Labour Tenant System
and in essence is that between the White farmer and the head
of the Native femily living on the farm there is a verbal
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contract. In return for the right of the Native and his family
to live on the farm, to graze a certain number of cattle there,
and to cultivate a specified plot of land, he and a certain
number of persons in his family must work for the farmer for a
fixed number of days each year. By this system the Native had
access to land and pasture ground and the White farmer his

labour for a very small cash outlay.

The system promoted a stable family life for the Native
who did not breek from the tribal economy to which he was ac-
customed and it helped to lessen the numbers in the overcrowded
reserves. However, with the introduction of modern farming
msthods the Labour Tenant System appears to have outlived its
usefulness, and the percentage of Natives employed or living on
farms or rural areas outside the Native reserves is decreasing
while the appeal of industry is becoming greater. Table 15
illustrates this trend in the period between the census yeers
1936, 1946, and 1951.

TABLE 15
Geographical Distribution of Native Population
Among FPour Areas Showing Number of Persons and

Percentage of Total Native Population in eech
Area for Three Census Years in Thousands (129)

1936 1946 1951
Area Nunber % | Nunber % | Number %

Urbsn Areas | 1,244 | 18.9 | 1,888 | 24.1 | 2,312 | 27.1
Native Arees | 2,962 | 449 | 3,267 | 41.7 | 3,633 | 42.6
White farms | 2,053 | 31.1 | 2,187 | 28.0

2.5%2) 30.3
Other Rural _

Arveas 338 5.1 490 6.2

Total 6,597 | 100 7,832 | 100 8,535 | 100

To cope with the problem of agricultural labour shor-

tages, legislation wes passed which aimed at the removal of
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squatters from farms so that "redundant® Natives could be more
profitably employed on other farms. In terms of the Native
Trust and Land Act (No.18 of 19}6) provision was made for the
establishment of a Labour Tenant Control Board which could
specify the numﬁer of lsbour tenants that ceﬁain areas could
carry. This led to the displacement of meny Natives, despite
the fact that the Act laid down that the Government was legal-
ly obliged to provide lend or employment for Natives so dis-

placed.

Although comments have long been made about the prepon-
derance of Native$ in certain urban aresas, attention must be
drawn to the fact that according to the 1951 census figures
there were 2,336,71&. Natives on White farms as compared with
a total White rural population of 571,014. The Natives out-

nunibered the Whites in a ratio of 4 to 1.

The position of the Union's Native population as a
whole may be briefly summarized as follows:- On the basis of
the 1951 census, the urban areas account for 27.1% of the
total Native population, the Native areas for 42.6%, end
30.3% ere domiciled in rural areas outside the Native reserves.
_Appréximate]y 24% of this last group c'onprises Natives on

White farms.

This chapter has related what might seem to be an im-
personal story on a very personal subject -- human lives.
It has been concerned with a study of the Native populationl
from a quantitative aspect and has sketched a mere outline of
facts and figures. The tale, however, does not end there,

for about this series of facté and figures, bringing them into
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sharp relief and giving them colour and light, hangs a living
story of the sociological circumastances that direct the lives
of those millions of Natives who at a population enumeration

appear as figures in a teble.



CHAPTER SEVEN

DOMICILE

Of the civil rights conferred, none is clearer
and few more vital than the right to buy a home
and live in it. (130)

No airy visions, no party doetrines, no party
prejudices, no political appetites, no vested
interests must stand in the way of the simple

duty of providing beforehand for food, work
and homes. (131

146
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The Immigrants' Regulation Act (No.22 of 1913) provides
that: |

Domicile shell mean the place in which a person

has his present home or in which he resides or

to which he returns as his place of present per-

manent ebode and not for a mere special or

temporary purpose. . . (132)

As was stated in an earlier chapter, the South African
Native population falls, according to domicile, into three
distinct categories. There are those Natives who permanently
occupy the Native areas, those who reside in rural areas out-
side the reserves, and those who are domiciled in urban areas.
This third group may again be divided into two classmes. One
comprises those whoae 'only homes are in the towns; the other
congists of those Natives who, as a migrant labour force, are
tenporarily resident in the urban areas, but who at the same
time own property in the Native reserves. | Because of tﬁia ’
the term domicile will, in this chepter, refer not only to
the permanent home or place of abode of the Native but will

include his place of temporary residence.

In the ensuing discussion an effort will be made to
record the main legislative measures enacted during the period
1910-1958 that affect the domicile of the South Africen Native.
This will include legislation as gpplied to the Native aress,
other rural aréas, and in the urban areas, with regard to resi-
dence and housing, rights of ownership, the acquisition of

land, and territoriel and residential segregation.

THE PRE-UNION PERICD

With the exception of the Free State and with certain

limitations in the Transvaal before Union, Natives could
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purchasze and occupy land snywhere. In terms of Chapter 23
of the Statute Law of the Orange Free State, Coloured persons
(which term included Natives) were unsble to have fixed pro-
perty registered in their names except in a small area (the
Moroka Ward) in the Thaba °Nehu district. Law 16 of 189!4.
did, however, make it possible for Coloured persons who had
lived and worked for a minimum period of five years in the
Orange Free State and were not under the jurisdiction of
tribal chiefs and could produce certificates of good civil
and morsal behaviour to have plots or buildings in the townse
registered as their property.

. Die kleurlingen gewoonlijk genaamd "Bastaards",

welke gedurende vijf jaren in den Staat hebben

gewoond, en eenige ambacht ultoefen, en geene

onderdanen zijn van eenig naturellen opperhoofd,

kannen erven en gebouwen ocp de dorpen in eigen-

dom geregistreerd krijgen, mits zij van den

Landdrost van het district hunner woning en van

den plaatselijken Stadsraasd, Municipale Comuis-

sarissen en Dorpsbestuur certificaten van goed

burgelijk en zedelijk gedrag en aanbeveling ten

genoegen van den Staatspresident overleggem. (133)

Although, in the Transvael, Natives in terms of the
1881 Pretoria Convention could acquire land, they were never
able to become private landholders, because in practice the
Government acted as trustee on their behalf in any land tran-
section. (134) In a Supreme Court ruling of 1905, however,
the Natives® claim to hold land as individual lendowners in
their own names in the Transvaal was recognized. (135) 1Im
the Cape and Natal there were no legel or administrative
obstacles which prohibited Natives from acquiring land in free-
hold or in leasehold -~ in fact they had every right to pur-

chase land in the open market.

The South African Native Affairs Commission (1903-1905)
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after careful deliberation on the question of race relations
advocated a territorial separation of the races, eand in a
majority report stated its opinions end recommendations as

follows:

(1) That the time has arrived when the lands
dedicated and set epert, or to be dedicated and
set apart, as locations, reserves or otherwise,
should be defined, delimited and reserved for the
Natives by legislative enactment.

(2) That this should be done with a view to
finality in the provision of land for the Native
population and that thereafter no more land should
be reserved for Native occupation.

(3) The creation, subject to adequate control, of
Native locations for residential purposes near
labour centres or elsewhere, on proof that they
are needed.

(4) That the right of occupation of the lands so
defined and set apart shall be subject to a con-
dition of forfeiture in case of rebellion. (136)

NATIVE AREAS : LEGISLATION 1910-1958

White leaders at the time of Union accepted the view
that certainly as far as land was concerned there should be
separation of both races. White public opinion was attuned
to the idea of separate aress for black and white. It is, in
elaboration of this point, interesting to refer to an extract
from the House of Assenbly Debates of 1913. On 9th May, 1913
the Honourable J.W. Sauer, then Minister of Justice and Native
Affairs, speaking at the Second Reading of the proposed
Natives Land Bill said that

Recently there had been a good deal of discussion

on the question of segregation. Personally, he

had never been able quite to understand what that

meant. If it meant that there must be a complete

separation between Europeans and Natives, so that

they would not come into daily contact with each

other, then it was an impossible proposal. The

provisions proposed under the Bill were far less
drastic than what some people meant by segregation,



and he hoped, far more feasible. He proposed

in this Bill that the bulk of the two races,

the European and the Native, should live in the

main in separate areas -- that was, that they

should occupy and acquire land in separate areas.

It,therefore, did not deal with those, and there

were a very considerable number, who went to

Eurcpean centres to obtain work. (137)

The initial post-Union legislative step which embodied
the principle of territorial segregation and the separation
of land rights between Natives and non-Natives, was taken
when the Union Parliament passed the Natives Land Act (No.27

of 1913).

Although one of the cbjects of the Act was to check
the increasing land purchases being made by Natives and the
consequent penetration by them into the White areas, (this
wes particularly evident in the Transvasl where following the
British occ;upation in 1902 and the subsequent rglaxation of
the Republican laws, Natives begen buying land) its main pur-
pose wes to reach a permmt settlement with regard to the
land position ~- a settlement, as recommended by the South
African ﬁative Affairs Commission, which was to be based on

the principle of possessory segregation, i.e. segregation
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which demarcé.ted certain areas where the Native might own land

but where he did not necessarily have to reside, The Act,
which in itself was regarded as an interim measure pending
the report of a Commission which in terms of Section 2 of the
Act would provide for the more definite demarcation of Native
areas, in theory withdrew the valued right of the Native to
purchase land anywhere. Through its provisions Native areas
became pegged and Native landownership confined to the
reserves. It did, however, compensate the Native for this

loss with the promise that additional land for the =mole
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occupation of and purchase by Natives wauid be provided Ey

the Government.

The essence of this Act, aiming as it did at a uniform
policy of territorial segregation, is contained in Section 1
which provided that, except with the epproval of the Governor-
General, no-one other than a Native could purchase, hire, or
acquire land in Scheduled Native Areas which were set out in
a schedule to the Act and comprised the then existing reserves.
Conversely, the Act restricted the acquisition of land by a

Native outside the S,chedu.led Areas.

To implement the principle of segregation embodied in
the Act, it was necessary to determine exectly what areas
should be set apart in which Natives and Whites respectively
could acquire land by purchase or hire. Since Whites owned
most of the Union's land areas, the provision of additional
land for Native occupation involved the purchase of land back
from Whites. The Government clearly recognized the fact
‘that the Scheduled Avess were totally inadequate to meet the

land needs of the Natives.

The Minister of Justice and Native Affairs, the Honour-
able J.W. Sauer, at the Second Reading of the Natives Land
Bill, anticipated the difficulty of applying its provisions

to the Cape.

As regarded the Cape, he had said that the Law
was practically the seme as the Transvaal, but
80 far as this Bill went at present the provisions
of this Act would not be zpplied to the Cape.
When he first drafted this Bill, provision was
made to include the whole of the Union, but he

. thought that in dealing with a question of this
kind it would be wise to have a uniform legisla-
tion over the whole of the Union. But his dif-
ficulty was this. TUnder the provisions of the




154

In 1929 Hertzog's Natives Land Amendment Bill was in-
troduced. This Bill aimed at creating in the four Provinces
Released Areas where, in competition with each other, Whites
and Natives could buy land. This meant that Natives in
these areas were not permitted to be preferential buyers.
These areas were less than the total area recommended by the
Beaumont Commission and the five Local Committees. The Bill
further aimed at the establishment of a Natives Land Pur-
chases and Advances Fund, and at bringing the Cape into line
with the other Provinces so that the adult male Natives in
that Province would lose their right to buy land anywhere.
The Bill never became law but mention is made of it for the
| purpose of emphasizing the point that efforts were being made
to solve the land_ question, and some of the provisions of
this Bill were, in 1936, to be incorporated into the Native

Trust and Land Act (No.18 of 1936).

In terms of the 1913 Land Act, the Governor-General
wes given the right and power to s.anction cqrtain Native land
purchases in the areas recommended in the preliminary reports
of the Commissions eppointed under the Act. Use of this
power did relieve, though inadequately, a pressing need for
lend. The Native Lands Adjustment Act (No.36 of 1931) and
the Native Lends Further Release and Acquisition Act (No.27
of 1935) dealt with the authorization of certain land trens-
actions and the extension of certain provisions of the Land

Act 1913 to certain areas.

“Though the restrictive provisions of the Land Act of
1913 and its amendments up to 1935 were on the whole immedi-

ately effective, and despite the fact that attempts were made



to allocate more land for Native occupation, it was 23 years
before the promise to make further provisions of land was

partially fulfilled.

The Native Trust and Lemd Act (No.18 of 1936) was the
legislative measure which aimed at the implementation of the
recommendations of the South African Native Affairs Commission
of 1903-1905 and at reaching finality regarding the provision
of land for the exclusive use of Natives. As an integral
part of his segregation policy Hertzog visualized the reserves
as the mesns of maintaining tribal cohesic.m. He hoped to =mee
the Natives in peossession of the land which he considered
became their rightful heritage under the 1913 Act. It was
indeed believed that this Act would make good the deficiemcy
of the 1913 Act and would settle all future Native claims to

land in South Africa.

‘The Minister of Native Affairs, the Honourable P.G.W.
Grobler, speaking at the Second Reading of the Native Trust

end Lend Bill, said:

If it becomeslaw, it will remove many of the
difficulties at present experienced by my
department in providing accommodation for the
Netives, and it will make it possible to apply
amendments in the Natives Urban Areas Act which
ere under consideration. There is nothing
which agitates the Native mind more today than
the cry for more land, and the uncertainty of
our land policy has been the cause of many of
our difficulties in Native administration. -(140)

Hertzog realized that the overcrowded reserves hed been
largely instrumental in driving Natives to the towns and in an
endeavour to relieve the position the Act specified additional

areas, termed Released Areas, within which Natives could

acquire lard.
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Section 4 of the Act provided for the esteblishment of
the South African Native Trust which was, on behalf of the
Natives, to acquire additionel lends within specially desig-
nated Released Areas allotted between the four Provinces accor-
ding to a fixed schedule. Vested in this Trust were:

(a) A1l Crown land which has been reserved or set

aside for the occupation of Natives;

(b) All Crown land within the scheduled Native

areas, and all Crown land within the released

areas. This Crown land not to include land

which has been reserved for public purposes so

long as it remeins so reserved, or if declared a

demarcated forest under the Forest Act (1913 No.16)

or which included in or used for a Government

irrigation scheme prior to the commencement of

this Act, or which is legally held by a person

other than a Native at the commencement of this

Act for so long as it continues to be held by eany

person other than a Native. (141)

The Trust was authorized to acquire a maximum of 7,250,000
morgen of land in addition. to the 10,000,000 morgen allocated
as reserves in the Scheduled Areas of the 1913 Land Act. The
function of the Trust, however, was not limited to the purchase
of additionaelland for Native occupation; the Trust was also
to be responsible for the development and promotion of agri-
cultural and pastoral industries in the reserves and for the
general material, moral, and social well-being of the reserve

Native.

' To finance the purchase of additional land and to cerry
on the required improvements and development in the Scheduled
Areas as well as Released Areas, a trust fund, known as the
South African Native Trust Fund, was established in terms of
Section 8. This fund, though mainly dependent on Parliamen-
tary grents to be made over a period of five years, weas finan-

ced also from money received in respect of fees and fines paid
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by Natives and of the sale or hiring of land.

‘The Act, in providing for the purchase of additional
land, (which was to mean that the distribution of land be-
tween Whites and Natives was to be finally settled and that
land in the reserves was guaranteed to the Natives and pro-
tected against White ascquisition), sbolished the right of the
Natives in the Cape to buy land outside the reserves. By
1936 the Cepe, in this respect, fell into line with the other
three Provinces and no longer could the Cape Native enjoy the
privilege of buying land outside the Scheduled and Released

Native Areas.

It is interesting to note that Mrs. E.B.Jones, in
elaborating on a statement made in a report of a Native Farm
Labour Committee (1937-1939) that the labour provisions of
the 1936 Native Trust and Land Act had done much to eggravate
the sense of dissatisfaction with which the Land Acts had
been received by the Native people and that this discontent
was a contributory factor to the shortege of farm labour a%
that time, stated:

Thus, far from resulting in the establishing of

a Native peasantry, the Native Land Policy of

the country may result only in the Native areas

being rural depositories for Native women, children

and cattle, and resting places for Native men

during periods of economic inactivity through

unemployment or otherwise. (142)

These words, viewing the situation from the ventage in time

of 1958, have proved prophetic.

-When the Na-ti‘enalist Government came into power in
1948, it followed the lead of Hertzog in viewing as the main

cornerstone of its Native policy the development of the
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Native reserves into self-contained areas. The Native Laws
Amendment Act (No.56 of 1949), the Native Lews Amendment Act
(No.54 of 1952) and the Native Trust and Land Amendment Act
(No.18 of 1954) introduced restrictions thet aimed at preven-
ting the wasteful subdivision of Native-owned lsnds. The
passing of the Bentu Authorities Act (No.68 of 1951), which
had self-government for the Natives as its basic aim, provided
for the esteblishment of tribal, regional, and territorial
authorities in the Native areas and indicated the Government's

efforts to recreate the Native tribal home.

The Native Trust and Land Amendment Act (No.18 of 1954)
made it necessary for Natives to obtain the Minister®’s consent
to any subdivision or partition of Native areas. Consent was
also required for the alienation or lease to a Native of any
land which was partitioned or subdivided after July,1949. In
terms of this provision the Minister could lay down such con-
ditions as he considered necessary regerding the use and cccu-
pation of any such land. Furthermore, the Governor-General
could make regulations concerning the proper management and
preservation of land held by or on behalf of Natives. To
ease the land position the Native Trust and Land Amendment Act
(No.73 of 1956) gave the Governor-General power to make regu-
lations to declare certain areas "released". A clear indica-
tion that the Government was endeavouring to implement, to some
extent through legislative measures, the recommendations of
the Tomlinson Commission by creating Bantustans, i.e. separate
black states with the eventual abolition of White control, is
seen in the passage of the Native Trust and Lend Act (No.4l of
1958). This Act emphasises the fact that not only are the

Netive Trust Fund monies to be used for asgricultural and
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pastoral development in the reserves but also for their econo-

mic and industrial development.

The Native Affairs Commission in its 1936 annual report
(U.G. 48 of 1937) exf:ressed the hope that through the State
policy of the development of the reserves the establishment
of a prosperous and industrious Native peasantry would even-

tually come sbout.

The conclusion of the Native Economic Commission
of 1930 that a cure for most of our economic ills
lies in a"™wise and courageous forward policy of
development of the reserves with a view to the
proper synthesis of our wealth producing factors"
has been fully epprehended by the State in the
passage of the Native Trust and Land Act. The
development of the reserves is now being ener-
getically pushed forward. But such development
mist inevitably occupy a number of years hefore

it will have any eppreciable effect in stemming
the tide of migration to the towns in search of
the adventure and excitement which cennot be found
in the peaceful development of the reserves. (143)

Due, however, to the originel failure to provide sufficient
land for Native occupation, and to lack of foresight, con-
gestion and overcrowding of the reserves have become progres-
sively worse. It is characteristic of the present-day Native
reserves that the farming operations are the responsibility of
the women and children, while the able-bodied males migrate to

the towns to work for the Whites so as to earn sufficient

cash wages to meet their tax and other commitments.

RURAL AREAS OUTSIDE RESERVES : LEGISLATION 1910-1958

Although in the framing of South African Native Policy
particular emphasis has always been placed on the distinction
between those Natives in the reserves and those in the urben

areas, we should not lose sight of the fact that those
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significant section of the South African Native population.
To see, in the right perspective, the legislation affecting
the domicile of the Native in the rural areas outside the
reserves for the period 1910-1958, it is useful to have a
background of the conditions existing in the four Provinces

prior to Union.

The whole question of the domicile of these Netives is
essentially interwoven with the labour relationship between
black and white. In all four Provinces prior to Union there
were laws and regulations which placed restrictions on the
number of squatters that White farmers were permitted to

accommodate on their farms.

Prior to 1910, as has already been pointed out, there
were no restrictions in the Cape regarding the purchase of
land by Natives. From 1878 onwards, however, various Acts
had been passed limiting the residence of Natives on White
farms to those who were bons fide employees. Natives not
bona fide employees but domiciled on a farm constituted a
private location. A private location, in terms of Act No.8
of 1878, was interpreted as more than five huts occupied by
Natives not employed by the farmer and erected within an area
of one square mile of the farm.

By Native location is meant any number of huts

or dwellings exceeding five within an area of

one square mile, occupied by any of the Native

races, such as Kefirs, Fingoes, Basutos, Hot-

tentots, Bushmen, and the like, such occupants,

in case such huts or dwellings shall be situate

on land which is private property, not being in

the bona fide and continuous employment of the

omer of such land, either as his domestiec
servents, or in or about the farming operations,

1690
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or any trade, business,or hanéicraft by him

carried on upon such lend.  (144)
In terms of Section 3, no Native location could be established
or continue to exist without a licence from the Governmor.
‘Subsequently, several legislative alterations were made to
this definition until in 1909 the Private Locations Act
(No.32 of 1909)(Cape) was promilgated. This Act provided in
Section 4 that no person could erect a private location on
his ground without a prescribed licence. A private location
was defined in terms of Section 2 as any number of huts or
other residences situated on private property that were occu-
pied by one or more Native male adults that were not employees
of the farmer. By the time the four Provinces united to
form the Union the adult male Natives domiciled in the Cape
in rural areas outside the reserves constituted the following
groups: Ordinary tenants in licensed private locations,
lebour tenants in private locations, farm owners, full-time
labourers on farms owned by White persons, and, lastly,
Natives hiring land from White owners under specified condi-

tions.

The Squatters' Law (No.2l of 1895) was the main legis-
lative measure handling the Native in rurel areas in the Trans-
veal in respect of domicile prior to 1910. Its main feature
was, except in cases of special permission from the Government,
the limitation to five . the number of Native families per-
mitted to live on a White farm. Rogers, in discussing the
efficacy of this law states:

It was never found practicable, either under

Republicen regime or subsequently, generally

to enforce the restrictions imposed under
the law. (145)
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The reason why this restriction was never thoroughly effec-
tive was that any White bywoner or tenent resident on a farm
could with the land-owner‘s permission also keep five Native
families -~ in this way large numbers of Natives could be

resident on one farm.

In terms of the Native Passes and Squatting Law (No.4
of 1895) of the Orange Free State, not more then five Native
families could reside on a White farm. Exception to this
was made in cases where'Natives were employed on farms in a
temporary qapacity., This provision permitted of miuch evasion

of the law.

To prevent unlicensed squatting and to regulate the
occupation of land by Natives, Ordinance 2 of 1855 (Natal)
provided that Natives had to have permission from the owner
to occupy any land in the rural areas of Natal owned by Whites.
No owner or occupier of land could accommodate more than three
Native families without anmually submitting to the loecal
Magistrate the number of Natives resident on the farm, the
‘number of huts occupied by these persons, and details regar-
ding eny service contracts entered into between the farmer
end the Native. Provided these regulations were adhered to
there was in actuel fact no real limit to the number of Native

famdlies a White farmer might house on his farm.

The South African Native Affeirs Commission 1903-1905,
in its recommendations, emphasized that, in order to help
farmers to oﬁtain Native labour, efforts should be made by
the four Provinces to enforce the laws controlling squatting
-- & term used to describe the renting of land by Natives who

did not in exchange for land give service to the farmer.
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Brookes, in his History of Native Policy, when discus-
sing the Land Act of 1913, states that while the Act was pri-
marily intended to lay down for South Africa as a whole the
principle of possessory segregation,

in the second place it was intended to put

pressure on Europeans and Natives alike with

a view to checking squatting on private farms,

and to increase the lebour supply by virtually

forcing the 'squatters’ to work for ninety '

days per annum,

. One of the most important objects of this Act was to
stop the practice commonly known throughout the country as
"Kaffir-farming”. It aimed at the restriction and eventuel
elimination of squatters, who were regarded as working the
80il uneconomicelly, and their replacement by labour tenants
or labourers. The future of the Native in thé rural areas
outside the reserves was to be based on the principle of
labour tenancy, and any independent agricultural or pastoral
undertakings by Natives had in future to be confined to the
Native areas. A labour tenant is the term used for a Native
who in return for being allowed to live on a farm gives the
owner at least 90 days service amnually. He deces not have to
pay rent to the farmer, but merely renders service. MacMillan,
in discussing the farm Native in the light of the 1913 Land
Act; declared that he had no hope of economic independence;

To earn & roof to his head and the right to a

preseribed minimum of garden and grazing land

the individual mst bind himself, and in prec-

tice the whole of his family as well, to do at

least 90 days® work a year -- before long it

became 180 days -- his tenancy of his home

lasting only as long as he performs this service

e » o the limited use of land allowed him often

became the larger part, if not the whole, of
his wages. (7))
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There was, it was found, much evasion of these pro-
visions. The Cape with its legal protection over the proper-
ty qualifications for the franchise was.not affected by the
squatter provision. In the Transvael and Natal, although no
new contracts could be entered into re-leasing or renting land,
contracts already registered could be continued between the
same Natives and Whites on the farm until such time as the
owner ejected the Native. (This did, however, mean that
Natives were bound to the same landlord.).. In the Ffee State,
Natives were prohibited from renting land either fo_f cash or
on a produce-sharing system, so that Natives either had to
 become labour tenents or go to live in the Native areas.
However, where the landlord chose to ignore thé law, it was

easy to evade the provisions of the Act.

The Act aimed at ensuring lebour for the Whites but
did not expressly aim at deporting surplus Natives to the
Native areas. Although the bulk of the rural Natives
remained in the White areas and became labour tenants, some
Natives did as a result return to the reserves, a factor which
gravely disturbed the economy of the already overcrowded

Native areas.

The Act certainly restricted squatting on farms. The
counterpart to the restrictions on squatting wes the provision
made in the Act for the acquisition of more land for the sole
occupation of Natives. This ccnstructive measure was an en-
deavour to handle the displaced rural Native. It was appre-F
ciated that these squatters could not be accommodated by the
glready inedequate reserves and if there was no land for them

in the reserves the inevitable result would be an uncontrolled
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drift to the towns. The consequences of this would be two-
fold. First, the Native would compete with the White man in
the field of industry; second, farmers would experience in-
creased difficulty in recruiting Native labour when the towns
could offer more lucrative and attractive labour terms. Al-
together the development and extension of the reserves was
seen as a means of restoring the economic equilibrium of the
rural Native and effecting his withdrawal from industrial com-

petition with the Whites.

‘The salient provisions of the Native Service Contract
Act (No.2k4 of 1932) ere contained in Section 9 which lays down
that the Governor-General may by proclamation define any area
as falling under the terms of the Act with regard to the tax
on landowners on whose lend certain Natives are domiciled. It
would appear that the Act was mainly concerned with the posi-
tion of the rural Natives on White-owned land in the Transvaal
and Natal, because in the Cape there was property protection
and in the Free State the position was clearly defined. In
introducing the Second Reading to the Bill the Minister of
Justice, the Honourable O. Pirow, said that the proposed Bill
contained three principles, the third being:

40 put an end as far as possible to the position

which is more and more deeply eating like a cancer

both into the Transvaal and Natel, viz. Native

ferming as it is called by the public. Large

land companies, and also individual owners, very

often establish private Native locations on their

land in conflict with the law by evading the law,

and very often even in terms of the law. In that

way accumilations of Natives arise which demoralize
them. (148)

As Rogers states:
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The intention of Section 9 is to place further

obstacles in the way of anything in the nature

of 'kaffir farming® and to compel European

owners to keep upon their farms only such Natives

88 are necessary to meet their bona fide lebour

requirements.  (149) -

The Act specifies that every landowner is liable to a

4

tax of £5 in respect of each Native comiciled on his farm if
during the course of the year the Native has not worked for
his landlord. Although the Act was never strictly enforced,
it definitely aimed at preventing the evasion of the restriec-
tive provisions of the 1913 Land Act which were to end all
squatting by making all Natives resident in White rural areas
labour tenants. In other words, the rural Native was being

legelly obliged to enter into labour contracts with White

farmers.

‘Chapter 4 of the Native Trust and Land Act (No.18 of
1936) desls with the domicile of Native workers on farms.
- These provisions, it would seem, were introduced with the
express purpose of relieving the Union's shortage of farm
labour by promoting a better distribution of labour and elimi-~
nating from White-owned land all Natives mot in the service of
the farmers. The Act aimed at the eradication of the squat-
ting system, a more marked control over the labour-tenant
system, and the encouragement of full-time labourers on the
farms. In its section deeling with the interpretation of
terms, the Act distinguishes three classes of Natives living
on farms: servants, lebour tenants, and squatters. A servant
is defined as being: |

In relation to the owner of land, any Native

bona fide and continuously employed by the
owner under contract in domestic service or



in or sbout farming operations, or in any
industry, trade, business;, or handicraft,
including prospecting and mining operations
carried on by the owner on his land.

A labour tenant is defined as:

In relation to lend or the owner thereof, a

native male adult (other than a servent) the
services of whom or of whose family are actually
and bona fide required by the owner for domestic
services or in or about farming operations carried
on by the owner on such land or on any other land
held by him, or in any other industry, trade,
business or handicraft carried on by him on the
land where such lebour tenant resides and who, or
any member of whose family dependent upon him, is
obliged to serve the owner in terms of a contract
which if it requires services to be rendered for

a total period in excess of 180 days, has been
entered into in writing in the presence of a Native
Commissioner, but does not include any native male
adult who in respect of his occupation of the land
of the owner, gives, except as provided in Section
43 any consideration other than the services
aforesaid.

‘A squatter is defined as being:

In relation to land or to the owner thereof, a
native msle (not exempted from the provisions of
Chapter IV and Section 34 nor being a dependent
as herein defined) who is or sppears to be of, or
over, the age of 18 years and is at the date of
the application of the provisions of that Chapter
to that land residing thereon, if such native is
neither a servent nor a labour tenant as herein
defined. (150)

In terms of Section 26 of Chapter L4, a Native is pro-
hibited from residing on land which in terms of this Act has
been proclaimed by the Governor-General outside the Scheduled
Areas and Released Areas, and on land within Released Areas
but not owned by either the South African Native Trust or a
Native (that is all land except Native territories and urban

areas) unless he is:

167
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a) the registered owner of such land,
(b) the servant of the owner of such land, or
¢) registered as a labour tenant under this Chapter or
d) registered as a squatter under this Chapter or
e) otherwise exempted from the provisions conteined in

this Chapter.

(2) The wife (including any woman who lives with him as
his wifeg, or the child (not being a male over
eighteen) of any such registered owner, servant,
labour tenant or squatter or any menber of his
family actually dependent upon him for support
shall not fall within the prohibitions of Sub-
section (1). (151)

A contravention of this section of the Act either by
the Native or the farmer is regarded as a punishable offence.
A Native falls into the class of squatter and must be regis-
tered if he is lawfully living on Crown Land but is not a

lessee or otherwise permitted to be thei‘e.

- The Act made provision for the setting up of Lebour
Tenant Control Boards in certain proclaimed ereas. Their
pﬁrpose was to determine how many lsbour tenants each farmer
was entitled to employ. Those in excess of the estimated
requirements of the farmer would be regarded as redundant and
were to leave the farm. Section 27 provides for the regis-
tration by the landowner of lebour tenants. Further impor-
tant provisions of the Act are to be found in Section 32
which provides for the registration of squatters, and in
Section 33 which provides for the licensing of squatters by
the Native Commissioner of the district. The fee in respect
of squatters was on a rising scale to a maximum of £5 in the
$enth year -~ this emphasized the provision made previously in
1932 but which had been evaded by farmers, and aimed at dis-

couraging squatting.

In an attempt in 1937 to implement these provisions it
was laid down that by Proclamation No.264 of 1937 (dated

i
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24th DBecember, 1937) they would al;ply to certain areas.

From 1st January, 1938, the provisions of Chapter 4 were ap-
plied in terms of this Proclamation No.264 of 1937 to a por-
tion of the District of Lydenburg in the Transvasl and 180
days instead of the usual 90 days was proclaimed the period of
service which labour tenants had to render. This led to much
dissatisfection among the Natives who preferred to leave the
area rather than be obliged to work for double the time. By
Proclamation No.218 of 1940 (dated 8th November, 1940) Pro-
clamation No.264 of 1937 was repealed and thus the application
of Chepter 4 of the Act (No.18 of 1936) to Lydenburg was

revoked.

In terms of Section 34 certain Natives, e.g. teachers,
ministers, echiefs, headmen, chronically-ill Natives, :.s‘cholars
over eighteen years, and government employees, were given
special permission to reside without registration and licen-
sing on land to which the provisions of Chapter 4 applied,.

‘provided that the farm owner expressed his willingness for
them to be there and provid_ed that the Magistrate or h_i‘?;."ghive
Commissioner agreed. While Section 36 of the Act provides
for the ejectment of Natives unlawfully residing on land,

Segtien 38 state_s that it is:

The duty of the Government in its Department of
Native Affairs to make such provision as may be
necessary and adequate in the opinion of the
Minister for accommodation in a scheduled Native
Area or a relessed area and on such conditions
and terms s may be prescribed by regulation any
Native displaced from land outside a scheduled
Native Area or a released area by reason of the
operation of the provisions of this Chapter, or
of the Natives Urban Areas Act 1923 or any
amendment thereof.  (152)
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In introducing the Native Trust and Lend Amendment Bill

1954 emphasized the fact that the new Bill, by eviocting

stated in the House of Assembly on 22nd February,- 1954:

The crux of the Bill is concerned with an Amend-
ment of Chapter 4 of "Native Trust and Land Act
of 193" . . . Chapter 4 deals with the question
of what is sometimes called "Kaffir-farming".

It consists of two forms. There are fearms on
which persons keep large nunbers of Natives, not
sgainst the payment of rent nor to meet the
immediate labour requirements but with a view to
poasible future labour requirements. That means
that the person who is well-to-do and who has a
large tract of ground or a number of farms, some-
times makes use of his land to create a labour
reservoir for himself, and from that reservoir he
can then draw as little or as much labour es he
may need from time to time. The result is that
the farmer with less land and who is less well-to-
do may experience a labour shortage while this
person is really accommodating surplus labour.
This is one form of squatting, as it is called,
which must be conmbated.

Then there is a second form of squatting, and
this is almost a more seriocus type, namely where
persons instead of farming with meaize, wheat or
stock on the farm, use the farm as a source of
income through unlawful letting and drawing rent
from people residing there. This is becoming a
very serious problem in the vicinity of certain
big cities.

It is to combat these two forms of squatting that
Chepter 4 was inserted et the time in The Native
Trust and Land Act. Even then it was no
novelty. The problem of squatting existed even
bafore Union and everyone of the four separate
aereas tried to combat this problem by means of
legislation. (153)

to amend the 1936 Native Trust and Land Act the Minister of

Native Affairs s Senator the Honoureble Dr. H.F. Verwoerd, in

Natives from farms where they were unproductive squatters and
making them work for farmers who needed labour, would intro-

" He

Dr. Verwoerd continued by saying that the problem of

in 1936 when Chsapter 4 wes inserted in the Act and at that

squatting in the pre-Union period was not half as serious as



time it was less serious than in 1954. He pointed out that
the feilure of the application of Chapter 4 to the Lydenburg
District showed that those provisions must be applied simul-
taneously to large areas and not to isolated districts. He

realized that the Labour Tenant System could not immediately

be abolished and he anticipated a gradual process. He saids

It must be aedmitted that in certain parts of the
country it still constitutes a very important
source of labour, as we have inherited it from the
past. It is not prectical simply to abolish it
at the present time. For that reason it is being
allowed to continue, but it must continue under
certain restrictions . . . The basic idea is now
that it is assumed that for every farm five such
families are necessary -- five labour tenants.

If it needs more and if it is an area where use
has to be made of labour tenants, the intention
is not to put obstacles in the way of obtaining
this form of labour, but the farmer must obtain
that form of lebour in a way which convinces us
that he really needs it and that it is not just
an excuse for squatting in the worst sense of the
word,

The intention of Chapter 4 as adopted in 1936, wes
that this sort of squatting should be stopped.

It was to be eresdicated completely. But in order
not to let the process proceed so fast that the
country would experience difficulty in taking up
the evicted Natives, provision wes made that a
farmer had to register them and at the same time
to pay a yeerly licence fee to the State, a
licence fee which is doubled every year so that
eventually the amount he has to pay is so high
that it is not economic for him to sallow such
people to be on his farm . . . The underlying idea
of the legislation of 1936 probably wes that the
result would be that some of them would be evicted
in the first years already, and that those people
would be sble to be absorbed and that as the pressure
of the increased fee which has to be paid by the
farmer for the privilege of permitting squatting on
the farm increases, graduslly more and more would
be pushed out. The idea was that in 30 years
they would all have been pushed out. Under pre-
sent circumstasnces the position is such that if we
collect the fees provided for in the Act, that
preasure will not be exercised. It is therefore
necessary in this amending Bill to increase those

amounts appreciably, and seeing that almost 16 years .

have passed since that time, to increase it to such
an extent that squatters will be completely removed
from the land possibly within 15 years. In other

171
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words, what is being done here in terms of this

amending Bill is to adopt the same basic ideas

as were agreed on in 1936 and to apply them to

present circumstances, and then to ensure that

the measures applied today under present cir-

cumstances will be practicable and will show

results.  (154)

The Bill was adopted and became the Native Trust and
Lend Amendment Act (No.18 of 1954). Unlike the 1936 Act,
this law removed the legal obligation on the Government to
provide land for those Natives displaced by the provisions of
the Act. In terms of this legislation the Minister of Native
Affeirs may make such provisions as he deems necessary and
adequate for the resettlement in a Scheduled or Released Area
of any Native ejected from land outaside a Released Area; if
~that land has been occupied by the Native for so leng and
under such circumstances that the Minister is of the opinion
that the Native could have assumed that he would be allowed to
remain on that land. The fact that the Minister is not bound
to provide alternate accommodation must result in an ever-

increasing nunber of displaced persons, with adverse effects

on the country’s economy.

.The 1954 Act mede provision for the keeping of an up-
to-date regiéter vof farm labour. The i‘ihite farmers were
called upon to submit to the _Departmeﬁt of Native Affairs
details about the Natives they employed. Except where more
were permitted by the Labour Tenant Board, the number of labour
tenantg on each farm was restricted tlo five. The Board could
cancel the registration of labour tenants if it was considered
' that the farmer had more than he required. The restricf.ion
on squatting took place through the increase in registration

fees paysble in respect of squatters. Section 6 provided
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that if labour tenants were not domiciled on the farm on the
date from when the Act epplied they could only be recognized
as such if the Lebour Tenant Control Boerd in the area where

the ferm was situated had given its epproval.

_In terms of Section 10 only squatters who had lived

- continuously on a farm since 31st August, 1936 and whose
presence -had been reported in accordence with the Natives
(Abolition of Pesses and Co-ordination of Documents) Act

_(No. 67 of 1952) have the right to be registered. To be regi-
stered otherwise as a squatter reqﬁired the consent of the
Minister of Native Affairs. This consent could be subject to
such conditions as length of stay or anything else the Mini-
ster determined. Section 11 made provision for the squatters'
licence fees to be on a graduated scale, commencing at £1 for
the first year and rising to £16 for the ninth and subsec‘;uent
yeers. This meant that eventually the farmer would be paying
more in tax than he was getting in from the _squatters 80 that
the once profitable system of renting land would ceese to be a
paﬁng proposition. In terms of the 1936 Act the period for
which squatters®’ licences could be renewed was 30 yeers, while

this Act reduced the renewal period to fifteen years.

Chapter 4 of the 1936 Act and its amendments with
regard to lebour tenents and squatters was applied to the
whole U_ﬁion as from ‘lst Septenber, 1956. On farms where,
prior to this date, there were no labour tena.rits there could
be no new.registration of lebour tenents unless permission was
first obtained from the Labour Tenant Board. In terms of the
Native Trust and Lend Amendment Act (No.73 of 1956) the

Government reinforced its policy of discouraging the .squatter
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may leave their wives and children if they wish to seek work
in the town, the development of villages in the Native areas

is planned.

URBAN AREAS : LEGISLATION 1910-1958

Altheugh since Union, and particularly during the

decade since 1948, the urban Native has been the subject of

considerable legislative concern, prior to 1910 and during the

early years after Union the matter of the town Native was re-

garded and treated as one of minor importance.

-The first official specific reference to this matter of
control of Natives domiciled in urban areas appeared in the

Report of the Department of Native Affairs for the years 1913-

1918, (U.G.7 of 1919). This report stated that:

.Before Union the control and administration of
matters affecting natives in urban areas were
vested in the locel authorities having juris-
diction. These functions were exercised through
regulations framed under statutory powers and
subject before promlgation to the approval of
the central Governments of the various colonies.
There were thus two ways in which the law
regarding such natives might differ from colony
to colony. In the first place the powers
granted by statute to the local authorities
varied to a very great extent, and, in the second
place, the policy of one central Government, as
demonstrated by its oversight of regulations,

was to restrict the actions of local authorities,
while that of another was to allow every latitude
in the control of the Native population. (156)

"With the exception of the Ndabeni and New Brighton
locations which were situated in Cepe Town and Port Elizebeth
respectively and which fell, in term$ of the Native Reserve
Locations Act (No.40 of 1902), under the control of the Cape

Government, the local authorities in the four Prervinees prior

to .Union could control and administer matters with regard to
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the Native population resident in their areas as they chose,
although they were subject to the spproval of the Government

of the Province.

-In the other towns in the Cape (i.e. apart from the two
above~-mentioned locations)v there existed special mmicipal
statutes which made provision for the control and management
of Native locations and also, in some cases, for meking the
regidence in locations compulsory. In the remaining towns
the Public Health Amendment Act (No.23 of 1897)(Cape) gave
local authorities the power to make bye-laws for regulating
the use of Native locations and for the meintenance in those
locations of good order, cleanliness, end sanitation, and for
preventing overcrowding and the erection or the use of un-

satisfactory accommocdation.

- Act No.2 of 1904 pertaining to Natal gave qun.Councils
in fhat Province the power to establish Native locations and
to make regulations for their control. In terms of Section 2
of the Act it was compulsory for all Natives to live in these
locations. Section 3 did; however, enumerate certain Natives
who were exempt from the provision of Section 2. In the
towns of Durban and Pietermaritzburg local authorities hed
the right to demand the registration of Native servants

within their boundaries.

As in Natal, the local authorities in the Transvaal
were empowered to esteblish locations for Natives, to make
regulations for their control and administration, and to com-
pel Natives to live in them. The registration of seﬁmts
in the 'lfransvaal was governed by the terms of the Urban Areas

NetivesPass Act (No.1l8 of 1909).
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In the Orange Free State, as in Natal and the Transvaal,
the local authorities were vested with the right to establish
locations where Coloured people (the term included Natives)
had to live, and to az'i-ange for the control and menagement of
the locations. By mmicipal ordinance local authorities
could make regulations with regard to the registration of ser-

vants.

The pre-Union position in respect of the urban Native
may be generally viewed as definitely msatisfactorjo Local
authorities did not fully realize and underteke their respon-
sibilities concerning the provision of decent living conditions
for their Native urban population and the statutéry powers were
not sufficiently adequate to promote satisfactory administra-

tion.

-After Union the question of the control of the Native
urban population was not easily settled. By Section 85 of
the South Africa Act of 1909 the control 'of mnicipal legis-
lation and administration was placed in the hands of the Pro-
vinecial Governments while in terms of Section 147 the control
and administration of Native affeairs was vested in the
Governor-General-in-Council. The problem thus presented
itself as to whether the local authorities in framing regu-~
lations in respect of urban Natives were to be subject to
Provincial or Government control. It was eventually éettled

' thet in order to bring sbout uniformity in Native policy and
to ensure satisfactory supervision over locations it was in -
the Natives® interests that the Native Affairs Department,

i.e. the Central Government, should be the recognized authority

in respect of Native affairs and the spproval of the Central
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Government was required for regulations. affecting urban

Natives. The Native Affairs Department was thus called upcn
to supervise the local authorities® handling of Native affairs
and at the same time to introduce legislation which would con-

solidate the existing laws in the four Provinces.

It became increasingly evident from reports from such
bodies as the South African Native Affairs Commission 1903~
1905 (Report Cd.2399), Assaults on Women Commission 1913,
(Report U.G. 39 of 191}) and the 191) Tuberculosis Commission
(Report U.G.34 of 1914) that the conditions under which urban
Natives were living were far from satisfactory, that the
growth of Native settlements was hephazerd and uncontrolled,
that the edministration of laws was faulty, and that those
local legel enactments endeavouring to deal with the situation
had feiled to achieve their objects. The Tuberculosis Com-
mission reported most unfavourably on the unhygienic end dis-
tressing conditions existing in urban areas and revealed that
some local authorities were deriving financial geain from the
locations., Instead of giving the locations the benefit of
these profits, they were being added to a general municipal
revemie fund. This Commission reported:

We have, indeed, no hesitation in saying that we

know of no municipal location which is entirely

satisfactery. We do not go so far as to say

that there is none which is entirely satisfactory,

but if there he we are unaware of its existence.

Some, of course, ere much less objectionable than

others, but all those which we have seen are bad

in some feature or other. (157)

It became sbundantly clear that a general and uniform policy

was called for.

‘The year 1923 proved a very important one in the
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legislative history of South Africa. With the passing of
the Natives Urban Areas Act (No.2l of 1923), it heralded the
first Union-wide, large-scale, plemned, attempt to deal with
the Natives resident in urban areas. It was an Act of no
small measure for it repealed 41 conflicting bye-laws and
regulations existing in the various Provinces at the time and
peved the way for meny subsequent amendments affecting the
domicile of the urban Native. It became operative on 1lst
January, 1924 since which date it can, without reserve, be
said that the living conditions of the urban Natives have
shown great improvement, and the very sordid conditions upon
which such Commissions as the Tuberculosis Commission had

given most damaging evidence were considerably alleviated.

-In the light of revelations made by the Native Affairs
_Depa_rtm'ent Report 1919-1921 (U.G.34 of 1922_)_ concerning the
alarmingly high death rate among the non-Whites in urban
areas during the influenza epidemic of 1918 a profound
interest was awakened with regard to the health conditions
prevailing in the Native sections of towns. (158) The Commission
reported, inter alia: |

During the three years since the publication of

the last departmental report the problem of the

Native population of our cities and villages has

become more insistent and more generally recog-

nized es one of the phases of the larger question

which requires the early formulation of a con-
structive end far-sighted policy. (159)

and went on to recommend that it:

desires strongly to emphasizZe the necessity of
devoting immediate attention to the improvement
of housing and sanitary conditions in slum areas
and to Native locations. - (160)

Further, by the establishment of the Native Affairs Commission



1890

in terms of the Native Affairs Act of 1920, it was considered
that the Natives domiciled in urban areas should be given

primary consideration.

‘The 1922 Transvaal Local Government Commission (the
Stallerd Commission) was established with the express purpose
of investigating the urban Native question. It proved an
important Commission, for its conclusions end recommendations,
which were the result of close co-operation with locel authori-
ties and the Central Government, were to be reflected in the
Natives Urban Areas Act (No.2l of 1923). While appreciating
that the provision of housing for urban Natives had been highly
unsatisfactory in the past, it edvocated inter alia that local
authorities should be responsible for the provision of adequate
accommodation in special locations and townships set aside ,for
Natives. Clearly the Commission regarded the urban popula-
tion in a temporary light because it mainteined that Native
urban workers should only be permitted into municipalities for
as long as they were required by the White men. In its
report it stated:

-After cereful consideration and consultation with

the Native Affairs Commission and officials of

the Native Affairs Department your Commissioners

have unenimously come to the conclusion, and

recommend, that it should be a recognized principle

of government that Natives -- men, women, and

children -~ should only be permitted within mmni-

cipal areas in so far and for so long as their

presence is demanded by the wants of the White

population. (161)

In respect of domicile, the 1923 Act mede provision for
improved conditions of residence both in and near urben areas

and for the better administration of Native affairs in such

arecas. The framers of the Act, in accepting the principle
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that White and Native settlements were to be sepér.ate, clearly

enmphasized in the Act the principle emunciated by the Trans-

vasl Local Government Commission that the urban areas were

essentially the domicile of the Whites, and that the residence

of Natives in them was to be temporary and allowed only in se far

and for as long as the needs of the White man were served.

-This legislative measure made provision for Union-wide

residential segregation in the towns =- a policy which by that

time had legal expression in the two northern Republics, in a
large .section of Natal and in a few towns in the Cape. It |
was, it could be said, a generally accepted social policy
throughout the country, a policy which had evolved naturally
with the townward drift of Natives and the c‘aonseqmnt setting
up of '"black spots" on the boundaries of towz;so The Act
further made provision with regard to asccommodation for
Native occupation, restrictions on residence and the acquisi-
tion of land. The full weight and responsibility for the
well-being and the provision of housing of the urban Native
was in terms of the Act placed on the local authority which
was subject to the controlling and supervisory power of the

Minister of Native Affairs.

- In terms of the Act, a local authority may esteblish
three forms éf accommodation =~ locations, Native villages
and Native hostels. Section 5, which can be regarded as the
segregatory provision of the Act, specifies that by proclame-
tion of the Governor-Genersl the segregation of Natives in
urban areas can be ordered and that residence anywhere but in
a locgtion, Native village, or hostel is not permitted.

Certain exemptions to compulsery residence are made. These
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.are where:

(a) A Native is the registered owner of immovable
property and continues to live on the property
within the urben area valued for rating purposes
at £75 or more; or
S% if he-has inherited the property; .
¢) in the Cape any Native being a registered
parliamentary voter; -
(d) dependants or the wife of a Native exempted
under (a), (b), (¢) above;
e domestic servants ;
f) other employees than (e) provided by employer
with accommodation;
(g) Native resident in en Institution approved by
the Minister or any other Native whose application
for exemption has been granted. (162)
Section 4 protects the areas set aside for the occupation of
Natives from the intrusion of Whites by giving only Natives
the right to acquire lots or premises in locations. Excep-
tions to this are made where a church, school, or business

is conducted by Whites.

Locel authorities, for the purpose of éstablishing lo-
cations, were entitled to purchase land by agreement or ex-
propriation. It should be mentioned, however, that ground
in the Cepe Province could not at this time be expropriated
because property owned by Natives could only be sequired by
local authorities if the consent of the owner had been given.
The Act specified that industrial concerns or mines employing
more than 25 Natives were subject to the regulations laid down

by the locel authority responsible for the housing of such

Natives. Provisions were made for local authorities to
arrange for the appointment of officials to menage locations,
for the establishment of Native Affairs Boards, the holding

of a Native Revenue Account, and the correct use by local
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authoritiés of all monies accruing to this fund. The Act
prdvided for the removal of idle, dissolute, or disord.efly
Natives to their homes or to a labour colony and for the pro-
hibition of the residence or congregation of Natives (other

then those exempted) within three miles of ean urban bouhdary;

-This very comprehensive Act makes provision for many
and varied regulaticns to be passed so as to translate into
._ac"l;ion the Government policy of residential segregation. The
'Act brought about 2 marked improvement in urban locations by
checking the growth of slum conditions and generally inproving

the circumstances under which the urban Natives were living.

The framers of the 1923 Act, while clearly indicating
their desire for separate areas of settlement for Natives and
Whites in urban areas, did, however, consider that for the
purpose of trade or other business sctivities Natives should
not be restricted from holding property in the 'White‘ areas.
Indeed, in theory until 1937, as earlier indicated except in
the Free State and a few urbé.n areas proclaimed under the Gold
Law, Natives could if they had the means purchase plots in
towns. While it was possible for Natives to purchase land in
urban arees, in practice little was so acquired. The reasons
for this were firstly because Natives did not have sufficient
money to make these purchases, and secondly because clauses
iﬁ the title deeds often prohibited the sele or lease of
property to persons other than Whites. What land was leased
‘usually took the form of small plots on the boundary of urban
areas where Natives could erect pondoks. Sometimes the land-
owner himself erected these huts and hired them out to Natives.

In this way Native settlements were established and 2 natural
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form of segregation appeared. PFurther it can be said that,
except in a limited number of cases of Native owner-occupiers,
until 1937 the privilege or right of tensncy in urban areas
was definitely dependent on the local authority and subject to
conditions concerning labour requirements. In terms of a
1930 amendment to the 1923 Act the local authority could have
a Native removed from the town except in certain cases, for
instance if he was an owner-occupier (dependants included),

a registered parliamentary voter in the Cape whose property
quealification was not based on the occupancy of a property
owned by the local authority, or a Native born in and permesnent-
1y resident in an urban area. Natives in urban areas lived
in locations or hostels supplied by the local authority or in
houses situated in Native villages erected by the Native with

the permission of the local euthority. (163)

The Natives Urban Areas Amendment Act (No.25 of 1930)
indicated no change of policy. It was generally considered
that since the passing of the Natives Urban Areas Act (No;21
of 1923) Native urban conditions had improved. The Honourable
E.G. Jansen, as Minister of Native Affeirs in introducing the
Second Reading of the Natives Urban Areas Act 1923 Amendment
Bill referred to the 1923 Act which had been in operation for
six years and said:

On the whole I think that the conditions

generelly in locations in urban areas

throughout the Union have been improved. (164)

In terms of Section 18 the local authority was granted the
power to arrange for the removel of the occupants from a
location or village dwelling, or for the demolition of a

dwelling that fell under its jurisdiction if it wes considered
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to be in the interests of public health that the dwelling

should be condemmed.

The Native Lews Amendment Act (No.46 of 1937), later
followed by the Native Laws Amendment Act (No.36 of 194)4), wes
en important legislative stepo In the light of its provisioms
it wes clearly shown that the Natives were still to be regarded
as temporary residents in the towns. In terms of Section 4
which deals with the restrictions on the rights of Natives to
acquire land in urban areas, Natives, except with the Governor-
General's approval, were prohibited from acquiring from anyone
other than a Native the ownership of any land situated in an
urban area. In its’ implementation only leasehold and not
freehold tenure could be obtained by Natives in municipal
Native townships. These provisions did not prohibit in terms

of Section 4 bis,

(a) The letting of any land in a location or native
villege; or
(b) 4he provision of accommodation —-

(1) in a location, native village or native

hostel; or

(i) in any mission house, private hostel or -

similar institution approved by the
mster; o o o

(44i) in premises in respect of which a licence

hes been issued o - »

(iv) in terms of peragraph (f) of Sub-section 1
of Section 12 of Native Urban Areas Act
(No.21 of 1923);

(v) by an employer for natives in his employ
where such provision is not prohibited by
this Act or the regulations; or

(e¢) the acquisition of any land situate within any
area approved by the Minister for the residence

of natives. (165)

Since 1937 it has become ebundantly clear that the
residence of Natives in the towns can no longer be regarded
as entirely transitory. While the Native has become more

eager in his demand for the right to asquire property in the -
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urban areas the Government's ﬁoliey has been to impose more
-stringent limitations on this acquisition. Today the aim of
the Government is not only to restrict the purchase of land
in urban areas where many Natives know no other home, but to
institute such legislative machinery as will' in time d.epfive

the Native of any freehold title already acquired in the towns.

The Natives (Urban Areas) Consolidation Act (No.25 of
'1945) subsequently amended in the years, 1945, 1946, 1947,
1952, 1955, 1956 and twice in 1957 wes, as its name implies,
an act of consolidation. Mr. D. Molteno, an Opposition M.P.,
said in the House of Assembly at the Second Reading of the |
Consolidation Bill:

The decision of the Government to introduce this

consolidating measure implies the re-affirmation

of the principles embodied in that measure, and

implies also the acceptance by the present Govern-

ment of those principles, for so far as can be

seen into the future at all events, as a permanent

feature of South African policy. (166)
-The Aet strengthened the provisions with regard to the
domicile of the Native as laid down by previous Acts. One
of its main objects was stated as the consolidation of the
laws in force in the Union which provide for improved con-
ditions of residence for Natives in or near urban areas. It

!

aimed at the better administration of Native affairs in these -
areas and the regulation of their residence there. The Act
further made provision for the reservation by the local
‘:é.uthority, subject to Government spproval, of areas and accom-
modation for Native occupation. It emphasized that only
Natives could acquire lots in a Native village or location;

.conversely its restrictions prevented Natives from acquiring

land in urban areas outside locations. Section 9, which
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limited the right of resideﬁce of Natives in urban areas and
dealt with the segregation of Natives, provided that the
Governor-General mey by proclamation forbid eny Native from
ress.ding in an urban area other than a Native location, village,

or hostel.

The Prevention of Illegal Squatting Act (No.52 of 1951)
laid down that squatting in specified urban aress without
permission was prchibited. It further provided the local
authérities with the right to establish emergency camps for
homeless Natives, and make regulations for the control and

organization of these camps.

Unlike the Native Laws Amendment Act (No.54 of 1952)
which, in amending Section 10 of the 1945 Ocnsolidstion ct,
records that a Native born and permanently resident in an
urban area can remein there without having to seek permissioen,
the Native Laws Amendment Act (No.36 of 1957) provides that a
Native mustl have resided uninterruptedly since birth in the
area concerned in order to gein automatic exemption. - The Act
places further restrictions on the Native's domiciliary rights.
A Native born in an urben area who leaves (even for a short
while) the urban area where he is residing loses his right of
permanent residence there. To entitle him to permanent resi-
dence in the town the Native must have hed en unbroken period
of residence from birth. No longer, as under the 1952 Amend-
ment Act, may a Native who has worked for ten yeers with one
employer or resided continuocusly for fifteen years in one
pPlace be entitled to consideration as a permenent resident
unless he has not gone to work ocutside the area and he has

cor_ltinued to live in the area.
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The Act further aimed at limiting the number of Natives
resident .in White suburbs. Provision was made that not more
than five Natives may live in a building of an employer in a
proclaimed area without having been granted special exemption.
This wes to prevent the growth of slum,eonéitions and "loca-
tions in the sky".  Domestic servents may, in terms of this
legisletion, only be exempt from living in leocations if they
are eaccommodated on premises approved by the Minister. Fur-
ther, children of domestic servents; if under 12 years of age,
are forbidden to reside with their parents at their place of

works

Previcusly an urban Native who failed to obserwe the
regulations governing his presence in an urban location, vil-
-lage; or hostel could be ordered out only after a Court con-
viction. The Magistrate or Native Commissioner acted in such
ceses in an administrative rather than a judicial capecity at
an informel hearing where a Native could, if he wished, eppesr
%0 hear affidavits regarding why he should not remain in the
urben area. -The 1957 Act removed this legel safeguard.,

To speed up the removal of "black spots" in or near
urben areas, the Native Trust end Land Act (No.4l of 1958)
‘was passed, It provided that where the legal owner of a
: "black spot™ could not be traced; Government notice of ex-
propriation would be given and any objections to the terms
a.nd_ela;i.ms for compensation had to be lodged within thrgae'

‘months.

The introduction of the Group Areas Act (No.4l of 1950)
gave the fullest legel expression to the Nationalist Govern-

ment’s policy of apartheid. The Minister of the Interior,
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the Honourable Dr. T.E. Donges, when speaking at the Second
Reading of the Group Areas Bill, said:

The overriding principle of this Bill is to make

provision for the establishment of group aress,

that is, separate areas for the different racial

groups, by compulsion if necessary. In that

respect the Bill poses a simple, straightforward

and clear-cut issue on a question of principle

which will have to be squarely met. The Bill

does not itself proceed to make the demarcation

necessary for these various areas. It merely

creates the necessary machinery for doing so

over a period of years end in a fair, equitable

and judicial mamner. It seeks to avoid a change-

over which will be sudden and complete and so

dislocate the economic life of the country.  This

attempt to effect the change-over as smoothly as

possible, possibly makes the measure somewhat

complicated and requires careful consideration.: (167)
The Act involved tremendous practicel difficulties in its
application and has had the most far-reaching repercussions
on all racial sections of South Africa, for it was an Act that
did not only.epply “to Natives but dealt with all ethnic groups.
The Act has been amended six times and was finally consoli-
dated into the Group Areas Act (No.77 of 1957). Through the
creation of group areas it aimed at the control of the acqui-
sition of immoveble property and the occupation of land and
premises by different racial groups until a permanent pattern

of separate residential areas was established.

‘With a view to dividing entire towns into separate
group ereas for occupation by different ethnic groups, pro-
visions were made for the whole Union to become a controlled
ares., Provision was also mede for complete central control
to be exercised in all the Provinces of the Union over all
inter-racial property deels and inter-racial transfers in
occupation. The Act makes it necessary to obtain permits

before eny such transaction cen take place. No chenge of
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immoveble property can be arranged between a person who is not
a member of the same racial group as the existing registered
owner. The Act also extends control over property trans-
actions by providing that no person may hold property on be-
half of anyone _who has not the lawful right tb own it. Th:.s
helped to avoid certain evasions of the terms of the Act.
-Certain persons are exempt from those provisions relating only
to the occupation of land and premises in group and specified

areceas,

- The implementation of the Act involved not only many
property transfers but also an enormous displacement of people.
Indeed its application soon revealed the practical difficulty
involved in fitting people into new residential areas and the
eage with which its provisions could be evaded. In an effort
to fighten up the Act, one amendment followed another., With-
out elaborating on the technical changes introduced with these
amendments, suffice it to say that each amendment wss passed
in an effort to improve the working of the Act and to cure

defects which became evident in its application.

-The 1957 Act provides that Government servants, Govern-
ment employees, hospital patients, mental patients in as,;flums,
and visitors for not more than 90 deys, are among those per-
sons exempted from obtaining a permit to occupy land or premi-
ses in a group or specified area. Domestic servants of right-
ful .owners‘or occupiers are also exempt provided that the
Governor-General proclaims it to be so -- such proclamation
may be subject to certain conditions. Bona fide employees in
town.s or rural townships are exempt only in so far es ié

required for the purpose of carrying on work for which they
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are employed. \

- In 1949 Sophiatown, Martindale, Newclare, and Pageview
were prvoclaimedvby the Governor-General to be areas in which,
predonﬁ.nantly, Natives were domiciled. In these areas many
Natives Ahelnd freehold rights to plots, while other plots amed
by other race groups were hired by Natives. These suburbs
of Johennesburg were grossly over-crowded and it was consideréd
that some extensive form of slum clearance should take place.
By passing the Natives Resettlement Act (No.19 of 1954) the
Government sought to do precisely this. When the Bill was
being piloted through Parliasment the Opposition argued that
the underlying aim was to take from Natives their freehold
rights and totally prohibit them from owning any land in an
area other than a Native area. Dr. H. Gluckman, an Opposi-
tion M.P., in criticism of the Bill, said at the Second
Reading:

We are being called upon to legalize by law the

deprivation of property rights of people.

‘We maintain that it does represent a new attack

on the democratic rights and the statutory

position of locel authorities. (;68)

The Act provided for the removel of Natives from any
area in the magisterial district of Johannesburg or sny adjoin-
ing megisterial district and their settlement elsewhere.

Often called the "Western Areas of Johannesburg Renbval Scheme"
the Act aimed at the slum clearance of the four western area
suburbs of Johannesburg although in its implementation it
could, by proclamation of the Governor-General, apply to
Natives domiciled anywhere in the Union. This law provided
for the elimination of "black spots" and the removel of Native

families from a most sordid, unhealthy environment. 1In
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return for the dispossession of freehold rights it offered a
maximum of 30 years leasehold title within a specified loca-
tion. It clearly removed the right of permanent home-owner-

‘ship by Natives in urban aress.

. Bection 2 of the Act provided for the establishment of
a Natives Resettlement Board vested with powers to undertake
the remm_ral schemes. The Board was in the privileged posi-
-tion that it could override any decision of the Johannesburg
City Council with regard to the building of houses and the
acquisition by agr_eenent or expropriation of such land as was
necessary to carry out the scheme. In terms of the Act any
Natives domiciled in the four western area suburbs, or any-
where else proclaimed by the Governor-Genersl, could be celled
upon by the Board to vacate their premises within one month.
No order however, could be served on a Native uniess elternate
accommodation could be offered, or, if preferred, the right to
occupy land where he could provide for his own housing needs.
No evicted Native was entitled in the new area to the same

freehold title he held in the old.

In imgementing the Act the Government aimed at moving
some 70,000 Native inhabitants of Sophiatown, Martindale,
Newclare, and Pageview. On 9th February, 1955, the first
trensfer of families under this scheme took place from Sophia-
tomn to Meadowlands, a suburb situated six miles further from
the centre of Johannesburg than Sophiatown. In Meadowlands
previous Native owners in Sophiatown could occupy property on
a 30-year lease and the Government arranged to purchase their

old properties.
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NATIVE HOUSING LEGISLATION : 1910-1958

Since the acquisition, ownership, and occupation of
lend are so closely linked with the erection of houses, con-
sideration will now be given to the specific legislation that
has been passed, during the period under review, in respect of
housing. 11; will be seen that the housing policy of South
Africa has undergone a process of evolution as evidenced by

the chronélogical development of its legislative measures.

It is interesting to note that the Natives Land Act of
19135 reguletes the housing of the rural Native. The Governor-
General mey, in terms of Section 9, make regulations for pre-
venting the overcrowding of huts and other dwellings in the
"stadts", Native viila.ges and settlements, and other places
in which Natives are congregated in areas not under the juris-
diction of any local authority. Further regulations may be
.made by the‘ Governor-General with regard to the sanitation of
such places and the meintenance of the health of the ixi.habi—

tants.

With the passing of the Native Lebour Regulation Act
(No.15 of 1911), the Government soon after Union indicated
its intention of protecting urben Native labour by enforcing
‘satisf‘actory working stendards. Such standards did not only
include hours of labour, recruitment, and other matters con-
nected with employment, but also invelved the living gua.rters
that were provided. While the Act was primerily passed for
the purpose of regulating the recruiting and employment of
Native lebour, Section 23 lays down that in proclaimed labour

districts the Governor-General may meke regulations in respect
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of proper housing, feeding, and treatment of Native lsebourers,
as well as the inspection of premises where Native labourers
are resident. Regulations can also be made regarding the
control of compounds and married querters of Native employees,’

and regarding the powers and duties of compound managers.

The Mines and Works Act (No.12 of 1911), subsequently
amended in 1926, sets the legal pattern against which the
working conditions of Native mine wurkers' are regulated. It
makes provision for the safety and health of employees and

deals with matters regerding property and public traffic.

A study of the housing legislation affecting other
urban Natives over the period 1910 to 1958 suggests that two
main cbstacles have confronted the framers of this legi_slation.
Firstly the Govenxment_has been faced with the problem of
accomnodating an'urban population of Natives that has been
increasing at a far more rapid rate than the .capacity of any
local authority to house it. Further, in view of the fact
that it is a population characterized by extreme poverty, its
accommodation needs have had to be met by the supply of low-
cost, subsidized, houses. Added to this is the fact that the
housing of Natives in South Africa must conform to a ceftain

social end legislative pattern.

It was virtuelly in the Public Health Act (No.36 of
1919) that urban housing legislation had its birth, for that
Act conteins a chepter entitled "Sanitation and Housing"
(Chapter 8 Sections 119-132) which defines and prohibits
certain nuisences in regard to housing. The method of slum
clearance by local authorities as provided for in this Act

applied to all sections of the population including Natives.
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This is indicated by the Act which in its section concerning
the interpretation of ‘terms defines dwelling as:

Any house, room, shed, hut; cave, tent, vehicle,.

vessel or boat or eny other structure or place

whatsoever, eny portion whereof is used by any

human being for sleeping or in which eny humen

being dwells. (169

It was not until 1920 that any orgenized State attempt
was made to face the financial implications of housing urban
Natives. Prior to Union no interest was shown in the urban
Native housing question and subsequently the problem of the
steady townward drift of the Native was evaded. With no
available housing space there was the inevitable crowding and
congestion of Natives on the fringes of meny of the towns in
the Union and the inevitable consequence was the growth of
slums, Until 1920 the local authorities were restricted in
their efforts to provide housing because of the financial

burden involved.

The principle underlying the proviszions of the Housing
Act (No.35 of 1920), which has been amended nine times, and
was passed to alleviate the housing shortege, was that it wes
the duty of the locel amthority to stimulate and ensure the
provisioﬁ of adequate housing f'or the poorer sections of the
commnity. The Act provided for the establishment of a
Central Housing Board, (170) as en advisory body only, to
eneble local authorities to finance housing schemes. The Act
empowered the local authority, subject to certain terms, to
borrow monies indirectly from the Government through the
Administrator of the Province, or, with his consent, from any
other source for the purpese of building houses or estab-

lishing housing schemes. For a long time very little use in
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the powers granted them in terms of the Act. The reason for

this was mainly that loans were made at economic rates and

where Natives were concerned their communities were too under-

privileged and too poverty—stricken to benefit from such

housing schemes. So, despite the fact that this legislation

was introduced to assist ell sections of the population, in

its practical operation Natives did not benefit.

To meet the obligation placed on local authorities in

terms of the Natives Urben Areas Act (No.2l of 1923) to pro-

vide accommodation for Natives liwving in their areas, the 1920

economic scheme wes converted into a sub~economic one. Per-

heps the Government’s move in first introducing economic

schemes cen be explained by quoting from a Report of the Cen-

tral Housing Board:

For a long time the Government of the Union
‘provided money only for economic schemes. It
hoped to rely on a filtering up proecess by es-
teblishing the middle class man as a house owner.
It believed that the house he vacated would be
occupied by the less well-to-do, and that tenants

from the slums would so move up to better quarters.
This process of filtering up has doubtless occurred
to some extent; but landlords by no means always
welcome the slum dweller, especially the slum dwel-
ler with a family, and the rent exacted is
generally above the latter’s means. When it does
occur it generally leads to extensive subletting
and overcrowding. The subsidisation of housing
was forced upon the Government in 1934 by public
opinion when it became universally recognized that
the filtering up process was not effecting any
eppreciable betterment of the housing of the poorer
classes, and in fact that housing conditions
generally in the Union were getting into a des-
perate state. (171)

The need for assisting Natives was thus only really met

in 1930,

It was by that time eppreciated that the "filtering

up process" was not bringing ebout any improvement in the

196
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housing of the poorer classes, and it was increasingly evident
that the position was becoming chaotic. In that year the
Government introduced a scheme for the issue of housing loans
. on a sub-economic basis. (172) Initially this sub-economic
housing plan excluded Natives, but in 1934 it was extended to
all non-Whites. Through this legislation the GO\'rernment
hoped to raise the standerd of living of the Native by im~
proving the housing position without adding to the economic
burdens of the occupants. With the implementation of this
housing legislation, Native housing programmes were undertaken
in earnest. Because of the earlier years of evasion and neg-
lect, and despite the local autho:itieé' efforts to make up
for much lost ground, the supply of urban Native housing had
not caught up with the demand by the time the Second World War
broke out. In the Smit Report, published on 9th March, 1942,
which based its celcﬁlatians of the urban Native population on

the 1938 census, it was recorded that:

It is probable that approximately one-third of

the adult urben Native population remaing to be
housed if the policy of segregation is to be
carried out strictly. The necessity for muni-
cipal housing does not apply only to Natives
living outside locations or villasges, for in-
spections carried out by the Committee revealed
that a very large percentage of Natives who live
in such institutions’ are very unsatisfactorily
housed. This brings the proportion to be re-
housed much higher than the one-third mentiocned
above « o« o

The development of accommodation for Natives in
the towns has not kept pace with the growth of the
population.

There is, therefore, an urgent need for municipal
housing schemes to be accelerated to rehouse in
healthy surroundings those Natives who are already
in the urban ares, becaunse the conditions under
which they are now living constitute a danger, not
only to themselves, but to the whole commmity. (173)

The Slums Act (No.53 of 1934) which provided for the
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elimination of slums within the areas of local authorities,
.came into force at the same time as the sub-economic housing
scheme was extended to Nétives, i.e. fourteen years after the
first Housing Act had been passed. It came, in other words,
at a time when sufficient dwellings should have been erected
into which slum tenants could be moved before slum clearance
was undertaken. In practice, however, this was not so, for
elternate accommodation was not available to Natives. The
-Aet referred only to the local authorities enumerated in the
First Schedule of the Act and local authorities specially
proclaimed in terms of the Act. The provisions' did not apply
to Native compounds on proclaimed land or set up in terms of
the regulations made under the Native Regulation Act (No.1l5
of 1911), nor any location, village, or hostel established by
the local authority in terms of the Natives Urban Areas Act
(No.21 of 1923). The Slums Act of 193k spplied in other
words only in respect of those houses owned by urban Natives
and situated in White areas and accombdation'provided by

urban employers to their Native workers.

.The Additional Housing Act (No.4l of 1937) gave added
financial relief to persons building houses but this schems
really only assisted m;lddle class families and did not help
the very poor. The Act was later superseded by the provisions

of the Housing (Emergency Powers) Act (No.45 of 1945).

Between 1939 and 1945 the country was in the throes of
war and problems similar to those faced in 1918 were once more
experienced. By the end of the war there was an obvious
shortage of houses which had been caused by a conbination of

factors, such as the almost total cessation of building activity
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for private houses during the war, a shortage of those materi-
als that had to be imported, the enormous growth of the Native

urban population, and a general rise in the cost of living.

‘The Housing Amendment Act (No.49 of 1944), while meking
amendments to the 1920 Act, also provided for the establish-
ment of the National Housing and Planning Commission in which
was vested extensive powers in an endeavour to meet the post-
war housing crisis. The Act also introduced the principle of
differential renting which became part of the sub-economic
housing schemes. This is a very important feature of housing
legislation for it indicated an appreciation of the fact that
within the framework of sub-economic schemes different degrees
of poverty had to be catered for. In this way financial
asgistance was accorded each individual house occupier. Sub-
sequent legislation altered this and concentrated on general
building schemes instead of aiming at essing a basic social

diffiiculty, namely differences in income.

‘The Housing (Emergency Powers) Act (No.45 of 1945) gave
very importent and far-reaching powers to the Minister of Wel-
fare and Demobilisation, the Honourable Mr. H.G. Lawrence.
Because it was considered that under the Housing Apts the local
authorities had made little progress in the matter of housing,
the Government itself, through this Act, took over the respon-
sibility of initiating and carrying out housing schemes. The
Minister could make regulations on practically all aspects of
housing and the building industry. His power was further re- .
inforced by the right he had to expropriate land for housing
purposes, to place restrictions on the use of land, and to

enforce a system of compulsory letting. Through the exercise
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of these powers it was hoped that it would be possible to put
up new houses and make use of old ones on a far more repid
scale than before. The most signifieént feature of this Act
was evidenced in the change of authority with regard to housing.
Whereas previously the role played by the Government was essen-
tially one of control and authority in granting to local
anthorities financial assistance for housing, by this Act the
Government took over the right to carry out housing séhemas on
its own initiative. This was done with the purpose of speed-
ing uwp housing -- certainly from that time housing wes regar-

ded as a national rather than a local problem.

-In erecting urban houses for Natives it had always been
customary for local autﬁorities to employ White slkilled wor-
kers., These men received wages out of all proportion to the
incomes of the prospective occupants of the houses being built.
The obvicus result was that the local authority had to meke up
the deficit and indirectly this had to be met by the White
tax-payers. In 1951 the Native Building Workers Act (Noo27
of 1951) was passed with the express object of letting Natives
build their own hoﬁesc With this object in view the Act
provided for the training and registration of Native building
workers, and for the regulation of the conditions of their
employment. While Section 15 deals with the restriction of
employment in certain areas, Section 16 provides for the
restriction of the performance of skilled work in Native areas

by persons other than Natives.

.As has already been mentioned; Bloemfontein initiated
the system of letting Natives build their ewn houses. (see

163). For a small monthly rental a Native employed in the



town could have . a plot including saﬁitary services and & com-
munal water supply allocated to him. On this plot he could
build a house subject to the local authority's apprevél_, and
with money loaned by it. For a monthly rental and the re_denp-
tion of his loan the house beeé.me'his property for as long .‘as
he wished. While he had the right to sell the house to

another Native; the scheme gave no freehold rights to the land.

The Natiye Services Levy Act (No.64 of 1952) intro-
duced a scheme whereby urban employers who did not provide
Native enployees with approved accommodation became legally
obliged to pay up to a maximam of 2/6 per week per employee
(the amount depending on local arrangement) to a Service Levy
Fund. The monies accruing to this fund were to be used for
the pfovision of water, light y Bewerage mains, and roads in
Native urban townships and for the subsidization of transport

.services.

On 3rd February, 1955, the Minister of Native Affairs,
Senator the Honourasble Dr. H.F. Verwoerd, made reference in
Parlisment to the introduction of site-snd-service schemesrﬁo
assist local authorities to meet the problem of placing the

squatters in their arees. He stated:

One of the greatest problems with which the
department and South Africa as a whole are faced
is the large number of squatters who have settled
outside the cities but who work in the cities,
accompanied by the large number of lodgers, even
in Native locations under the control of such a
‘city council; and alsc the large number of illegal
lodgers in the back-yards of the residentiel areas
of the Whites. It is the duty of the local au-
thorities to provide proper accommodation for these
people, and elthough under Section 3 of the Urben
Areas Act they can be forced to provide for these
people, they often do not do so . . . In order to
assist the city councils, I evolved two measures,
one of which was passed in this House, viz. to
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make money easily available for these services,
and a further measure which I shall adopt with
the assistance of the Government, namely to see
that enough money will be made available for the
purchase of the necessary ground. But apart
from the provision of money we are still faced
with the problem of building these houses fast
enough. In order to meet that problem, a second
system has been evolved, namely the Site and
Service scheme . . . in other words where all the
requirements are provided. (174)

In terms of the Natives (Urban Areas) Amendment Act (No.1l6 of
1955) it thus became possible for local authorities, who were |
compelled by law to provide accommodation for those Natives
legitimately employed in their urban aréas, to provide instead
site-and-service schemes. This was brought sbout by the re-
definition of the term "accommodate®. (175) In the Natives
(Urban Areas) Consolidation Act (No.25 of 1945) to "accommo-
date" is defined as:

In relation tc an urban erea or part thereof,

or to any land or premises within an urban aresa,

means to house or provide with lodging. (176)
While in terms of Act No.1l6 of 1955, the word is given a
broader meaning and is defined as:

In relation to an urben area or part thereof,

or to any land or premises within an urban area,

means to house or provide with lodging, to meke

available for occupation eny land or premises

provided with water, sanitery end other services

approved by the Minister or an officer acting

under his authority. (177)
The Government encouraged local authorities to institute such

schemes where Natives could erect houses in urban areas where

spnitary, water, and other services were provided.

The Housing Act (No.1l0 of 1957) formed an omnibus act

to deal with housing. With the aim of providing for the
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construction of dweil;i.ngs and the establishment of housing
schemes for Natives, the Act created a Bantu Housing Board.
This Board was granted the same functions and duties as con-
ferred on the National Housing and Planning Commission, but |

was to concern itself with Native Housing only.

CONCLUSION

In Sputh Africa the big problem is land. If it
could be solved, if it were really possible to

give the native a reasoneble chence of self-
development, not only in the Transkei and the

other smaller regions which are reserved for him
today, but over an area adequate for the purpose,
there would be hope of the successful Union-wide
application of the policy of differentiation. (178)

‘These words were spoken some 30 years ago by the late
J.H.Hofmeyr and as then, so today, the entire Native problem |

is closely allied to the question of land -- its ascquisition,

ownership, and occupation.

N

When the combined effect of the legislation reviewed in
this chepter is taken into account; segregation of and discri-
mination against the Native are seen to be the two cardinal
principles of Government policy. By 1958 this policy hed,
af'ter pursuing various means since Union, come to regard the
extension and development of Native areas; or Bantustans; as
the only solution to the conflict of Native and White over the
problem of land and domicile.

And so the dispossession of Native land which

had been almost a rule of nineteenth-century

policy was reversed in the twentieth century.

Exiled men were to be returned to ancestral
lands, or at least to some of them. (179)
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CHAPTER .EIGHT

-Bveryone has the right to freedom of movement
‘and residence within the borders .of each State. (180)

‘Everyone has the right to leave any country
including his own, and to return to his country. (181)
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of Passes and Co-ordination of Documents) Bill, claimed that
the passing of that Act would herald an important change for
Natives. He declared that for the first time since 1867

Native men would enjoy freedom of movement, not only in prac-
tice, but also in spirit. Freedom of movement, he asserted,

would only be restricted by the fact that those who wanted to

——— ——— = \\

.look for work would have to obtain a permit to do so. In the ™

.House of Assembly he said:

Then I want to point out that this change is
useful to the Native in several respects.

In the first place it will meen that for the
first time since 1867 Natives will have free-
dom of movement apart from the few restrictions
which have to be imposed owing to the possibi-
lity of their being employed in certain urban
areas. Those restrictions which are retained
have also been decided upon in the interests of
the Native himself. He has freedom of move-
ment but he is not allowed to go to certain
prescribed areas when it is clear that there
are no employment possibilities for him there,
that he will enter into competition with others
living there and that it will be to his own
disadvantage if he goes there;,) Apart from this
restriction on his movement, a restriction in
the interests of the Native himself, he will
for the rest have freedom of movement in this
country. (183)

The whole question of mobility is closely bound up
with the pass laws and in order to study the legislation affec-
ting the movement of Natives in South Africa for the period

1910 to 1958 it is useful to mow the pre-Union setting in

which this legislation had its beginnings.

Grouped under the generel name of pass laws there
existed,; prior to Union, in the two northern Repnblies as well
as in ﬁatal and the Cape, legislation restricting and limiting
the free movement of Natives within the different Provinces.

Legislation also controlled the entrance of Natives into these
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Provinces. There was, however, no uniformity in this legis-
lation, for each Province exercised its own particular system
of control. It was with the creation of Union that these dif-

ferent provincial pass systems came into prominence.

i The limitation of the freedom of movement of Natives

, by means of pass laws was introduced in South Africa by the

\:-British Government. Although these laws wefe subsequently
abolished in the Cape, they were edopted in the northern Repub-
lics as a means of protection to the cattle and property of the
White mam. ‘After 1910 they found their place in‘ the Union

statute books.

Originelly thus intended for the protection of the
White frontier farmers from the reids of marauding Natives, the.
pass system was gradually extended and used to enforce lebour
contracts between Whités end Natives. With thé development of
industry and the growth of urban areas, as Natives went to the |
towns in search of work, the pass system became further ampli-
fied. While it served as a means of protection for the rural
Native entering a strange and new environment, it also helped
the authorities to maintain lew end order in the town. The
system prev_ented a completely uncontrolled entry of Natives
into the towns where, if work was nbt obtainable, they might
become idle and indulge in unlawful activities. It also
became a means of identification, for through the system rela-
tives of deceased urban Natives could be traced or Natives who

had lost contact with tribel relatives could be located.

Despite the fact that the carrying of passes by Natives
has been in practice in South Africa for many years, no concise

definition of the term sppears in the statute books. The
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Inter-Departmental Committee on the Native Pass Laws of 1920
(Report U.G.41 of 1922) and the Native Laws Commission (Report
U.G.28 of 1948) ao, however, in their reports endeavour to ex-
plain the meaning of the word. From their combined efforts
.a pass may be defined as a document, signed by an authorized
' person or government official and carried only be Natives,
that restricts and controls mobility. It is a permit needed
for authorized movement within a éertain area, as well as into
end out of thet srea. It is used for identification of the
holder and must be carried on his person. It can assist the
police in the maintenance of law and order, and is further
used for the purpose of entering and enforeing a contractual
obligation between a White employer and Native employee.
Another very important feature of the pass is that it must be
produced immediately on demand by sn authorized official. Any
failure to comply with this constitutes a criminal, not civil,

offence.

PRE-UNION PASS IEGISLATION

As stated earlier, it was in the Cape that pass laws

were originally introduced. In a Proclamation dated 27th

—— e —

June, 1797, issued by the Earl of Macartney, farmers or other

persons in the Cape who employed Natives were directed to dis-

charge them, The Proclamation aimed at the exclusion of all
Natives from Colonial territory for only those in possession
of a pass were permitted to enter the Cape. In a Proclama-
tion issued on the l4th May, 1812, all intercourse with the

‘"Kafir people" was prohibited. Through Ordinance 49 of 1828
earlier pass regulations were abandoned. It made provision

.for the admissiocn into the Colony, only under ecertain pass
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‘system restrictions, of persons belonging to Native tribes
living beyond the frontier. The Ordinence also dealt with
the regulations regarding the employment of these -Native
foreigners as free labourers in the service of the White eolo-
nists. In 1837 Ordinance No.2 of. 1837 was passed snd made |
prqvision for the effectual prevention of crimes against life
and property within the Cepe. Section 4 laid down that any
foreign Native who had already entered the Coleny could not
remein there without a pass. Act No.23 of 1857 dealt further
with the prevention of Natives entering the Colony without
passes, while Act No.27 of the same year made provision for
the regulation of terms on which Natives _could obtain enploy-
ment. The Native Pass and Contract Law Amendment Act (No.22
of 1867) .amended the laws relating to the issue of passes to
and contracts of service with Natives, and to the issue of
certificates of citizenship. It further provided for the

better protection of property.

The Vagreancy Act (No.23 of 1879) which was a law for
the prevention of vagrancy end squatting, amended by Vagrancy
Law Amendment Act (No.27 of 1889), was the legislative machin-
ery existing in the Cape that fulfilled the purposes of the
pass regulations in the other three Provinces. In terms of
this Act, if the owner, lessee, or occupier of land or other
immovable property found anyone trespassing on his land or
near his premises or even loitering on a roed crossing his
farm, he had the right to errest that person as being idle or
~disorderly and hand him over to the nearest Magistrate or
Justice of the Peace. The/\/gr;us)\ to prove his right to be on
that property rested with the-;;‘*z’ested person. Although

Natives were not forced by law to carry passes, this Act was
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obviously aimed at controlling their movement. Section 2 of

w the Increased Powers To Local Authorities Act (No.30 of 1895) |

)  gave to the local sasuthority the right to make regulations for-

\bidding a Native from being in public places or streets between
| the hours 9 pm. and 4 am. without a pass signed by his employer
or other authoriged person. There were certain exemptions .to

the operation of this Act which included Native voters and
Natives holding certain educational and religious qualifica-
tions, (These exemptions were laid down by the Native Regis-
tered Voters Act (No.39 of 1887)).

In British Bechuanalend :.n terms of Proclamation No.2
B.B. of 1885 (dated 6th October, 1885) and in the Transkei in
terms of Proclamation No.110 of 1879,(dated 15th September,
1879) the law demsnded that Natives leaving the relevant terri-
tory had to be in possession of a pass signed ‘ﬁy a Resident
Magistrate or by his "order", and if entering the territory
his pass had to be signed by some person authorized by the

government of the area he was leav!ing.

, ( - E - . -
. Although pass laws were in existence in the Cape
prior to Union, through the application of a liberal official
policy it can quite Jjustifiebly be said that the Cape in

practice had virtually no pess systen.

In terms of pre«Union legislation, passes in Natal
were required for Natives both entering or leaving the terri-
tory as well as for identification. Law No.l5 of 1869 pro-
vided for curfew regulations in Natal. It prohibited Coloured
persons (including Natives) from wandering ebroad during cer-
tain specified hours of the night. In a Proclamation issued

on 1lth March, 1870 in terms of the Law No.1l5 of 1869 provision
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was made for the punishment of idle and disorderly persons and
vagrents within the Province. Law No.48 of 1884 made pro-
vision for the better regulation of the passing and re-passing
of Natives between Natal and the neighbouring states and terri-
tories. . By Law No.52 of 1887 fees were imposed on passes
issued in terms of Law No.48 of 1884. Act No.49 of 1901, the
purpose of which was to facilitate the identification of Native
servants, was emended by Act No.3 of 1904 (entitled Act to
 Facilitate the Identification of Native Servants). Section 6

of Act No.3 of 1904 made provision for the cancellation of a
pass in the event of such document having been obtained il-

legally.

.By the end of the nineteenth century the Orange Free
State had a clearly defined pass system that applied to all
Coloured persons (including Natives). It was only by Ordi-
nance 52 of 1905 that certain male Natives were exempted from
the operation of the pass laws. In terms of the Coloured
Persons in Towns Law (No.8 of 1893) local authorities were
given- extensive powers to control the Coloured people and
locations of Coloured people within the limits of their urban
~areas. All Natives living in those areas were obliged to heve
+ residential passes. The Vagrancy Law (No.8 of 1899) provided
for rural residential passes. Bvery ;;:'l.e Coloured ﬁer_son
over fifteen years who lived with the owner, lessee, or occu-
Pier of a farm had to have a pass as proof that he either
lived on the farm or was in the employ of the farmer. (Sec~
tion 1) The Natives Passes and Squatting Law (No.l4 of 1895)
| (Section 8) made it impossible for a Native to purchese a rail-
way ticket unless he was in possession of a pass. Section 3

of that same baw laid down that a Coloured women travelling
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with stock or produce had to have a pass. The Pass Laws -
Amendment Ordinance (No.9 of 1906) was introduced to amend the
laws relating to passes. It dealt with trek passes for
‘Coloured males over sixteen years of age and introduced two
importent provisions. In terms of Section 1, subsection (i),
.fees were no longer payeble for passes, and subsection 9 of
Section 1 laid down that women and children did not require
passes. The Pass Laws Supplementary Ordinance (No.30 of 1906)
further amended the law relating to passes by providing that an
the expiration of a term of employment an enployef had to fur-
nish the Coloured worker with va pass. Curfew restrictions
were provided for, not by special Acts, but through regulations
framed under certain laws e.g. Law 8 of 1893, Ordinance 35 of

1903, eand Municipal Gorporations Ordinance (No.6 of 1904).

In the early days of the South African Republic econo-~

mics and labour played an in’portant pa.rt in encouraging the
!

policy of 1imting the free movement of Natives. All early
" legislation seemed to aim at the promotion and supply of Native

labour necessary for the mines. During the period of British

control in the Transvaal the pass laws were greatly relaxed.

‘With the growth of the gold mining industry, however, lsabour
magnates clamoured for the better control and regulation of

1 Native labour.
1

|
-The Native Passes Law (No.22 of 1895) laid down that
any Native employed by a White employer had to have a pass
signed by his master if he wished to move within his area of
residence and by a government official if he wanted to go out
of the district. Law 23 of 1895 introduced special pass -reé.t-

lations for labour districts in proclaimed gold fields of the
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Transveal. These regulations included travel passes, permits
to look for work, and passes specifying labour contracts.

Law No. 31 of 1896 also a.imed at facilitating and promoting the
supply of Nativé labour for the mines, for the control of Na-
tives employed on the public diggings, and for the regulation
of relations between the White employer and the Native labourer.
Proclamation 37 of 1901, as amended by Ordinance No.27 of 1903,
further deelt with the pass regulations regerding Natives
entering and leaving the Transvaal. Other general pass regu-
‘lations are to be found in Proclamations 18/1903, 56/1903,

1/1905, 82/1905, 15/1906, 4/1907, 23/1908, and 171/1910 (Union).

In terms of the Night Passes For Natives Ordinance
(No.43 of 1902) Natives were prohibited from being abroad
during certain specified hours of themight without a pass from
an employer or some authorized person. The Urban Areas Natives
Pass Act (No.18 of 1909) sllowed the Central Government to make
regulations with regard to the carrying of passes and the
registration of servants. In other words the control and
issue of passes was transferred from municipal to government

control.

1

- Prior to Union it can thus be said the two Republics
clearly demanded that Natives should carry passes while in the
other two Provinces, though pass regulations were in existence,

there was not the same strict enfomemen‘_t of the law.

‘From time to time, various Conmi.ssions- heve been ap-
pointed to ingquire into the pass lews, such as the South Afri-
cen Native. Affairs Commission 1903-1905 and the Natal Native

Affairs Comnission 1906-1907. The South African Native Affeairs

Commission was appointed by Lord Milner who, though not averse
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to the principle of carrying passes, felt that the implementa-~

tion of the pass laws needed revision. He stated:

The root idea of the 0ld pass law was not a
wrong one. If the Aboriginal Natives are to
come and go in large numbers in searchof labour
and are to reside for considerable periods in
the midst of a White commmity, there must be
some passport system, else the place will be a
pandemonium, Alike for the protection of the
Natives and for the protection of the Whites it
is absolutely essential to have some reasonsble
arrangement by which the incoming Native can be
identified and his movements traced. The im~
provement of the laws is merely a step: it is
only sound and honest administration which can
meke the best of laws of any use. (184)

The Commission in its Report indicated that it was in
favour of the pass system but recommended a far more humene
system of administration.

The Commission gave careful consideration to the

subject of pass laws, and, while agreeing that

the pass system was still necessary in most of

the Colonies and Possessions, was unanimously of

opinion, that natives trevelling with a pass

should be hindered as little as possible by local

regulations, and that attention should be speci-

ally directed to the needless and vexatious

detention of natives for long periods at border

and other stations when travelling to and from

labour centres. (185)

It can be said that with regerd to Native affairs at
this pre-Union period a pass system was considered by the
authorities as necessary. Until 1910 the pass system in the
various urban areas of the different Provinces remeined un-
changed except in the republican Transvaal where it became nore

complicated and involved greater restrictions on the mobility

of Natives.

POST UNION LEGISLATION : 1910-1958

It was not until 1923 that any broad legislative step
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was teken by the Union Government to eff'ect the co-ordination
and consolidation of the existing Union pass laws., This does
not mean, however, that in the thirteen years following Union
no legislation at all was pessed that bore on the pass system.
.Bince; in essence, the lebour contract system did not differ
fundamentally from thé'pass system, the Native Labour Regule-

tion Act (No.1l5 of 1911) must be regarded as legislation

affecting the mobility of the Native.

m—— —_——— m—— _ = .

The Act, which in practice applied mainly to the
gold-mining areas of the Transvaal and the Orange Free State,
refers to proclaimed districts and provides that Natives who
are employed on a farm ovr in an urban area in such a district
mist carry on their person service contracts that thus will
fulfil the function of passes. A Native can only leave his
area of employment if he is in possession of a permit signed
by his employer. With the passing of the Native Laws Amend-
ment Act (No.56 of 1949) which amended this Act, provision
with regard to the production on demand of the service con-
tract document was directly provided for. Previously this
requirement was enforced under the regulations which the
Governor-General could make in terms of Section 23 of_ the -

1911 Act.

Despite the lack of legislation, thought was indeed
being given to the matter of the pass laws both by the authori-
ties and by the Natives themselves. With the awakening of
political thought among the Natives the African National Con~
gress was formed in 1912 and had as one of its avowed aims the
abolition of pass laws. 'I"he Assaults on Women Commission

(Report U.G.39 of 1913) had recommended not only a
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sinmplification of the pass system but also a degree of uni-
formity of the pass laws throughout the Union.

The prime necessity in regard to the pass law

system is that it should be simplified and made

intelligible to the native. As the circum-

stances of the different Provinces in relation

to the natives are not the same, it is probably

not advisable to make the law entirely uniform;

yet some degree of uniformity might with advan-

tage be established. (186)

In 1914 a-Select Committee on Native Affairs (Report
S.C.8,1914 -- Native Affairs) was sppointed by Parlisment to
investigate the whole question of the consolidation of the
pess laws. (187) The Conmittee made little headway for it
was agreed that a better and more thorough investigation would
be done if the findings of a Natives Lend Commission which had
been set up were first awaited. The Committee however, mein-
tained that, while at that juncture it would not be expedient
to institute a consolidation of and a uniformity in the pess
laws existing in the four Provinces, the time had come when an
investigation should be mede into the complaints concerning the

pass laws and an effort made to redress some of the Natives'®

grievances.

In December, 19199 an Inter=Pepartmental Committee on
the Native Pass Laws was appoﬁnted to investigate the pass
system throughout the Union (Report U.G.4l of 1922). Again
the necéssity for a modification and simplification of the pass
laws was called for. Acting upon the recommendations of this
Committee, the Pass Laws Amendment Bill which dealt with the
regulation of the influx of Natives into urben areas was intro-
duced in the same year (1923) as the Natives Urben AreasBill,

which in turn was concerned with the residence of Natives in



217

urban areas. It was decided to combine the two bills, and
the clauses in the Pass Lews Amendment Bill affecting the

entry of Natives into urben areas were incorporated as Sections
12, 13, 14, 15, and 28 in the Natives Urban Areas Act (No.2l

of 1923). The Act elso included those sections dealing with
the registration and enforcement of service contracts which
had been introduced in the Native Registration and Protection

Bill of 1921, but which had not been made law.

The Natives Urban Areas Act (No.21 of 1923) as amen~
ded in 1930 and again in 1937 formed, until the Consolidation

Act (No.25 of 1945) wes passed, the basic piece of legislation

affecting the mobility of Natives. It was the first of a
series of Union statutory measures restricting the free move-

'. mf“ifi ?I_aj;if!_ss ‘Jj.?l‘l‘;?_ and within urban _éreas. In brief, the

' Act; in so far as it concerned mobility, aimed at the regis-
¢ration and better control of service contracts of Natives in
c:rt;n areas, the regulation and control of the influx of
Natives into and their r.esid:ence in such areas, and the exemp-
tipzq of Coloured persens from the operation of the pass laws. \
With these objects in view, the Act makes provision for the |
control of urban Natives through curfew regulations, and the
issue of permits to work-seekers to live in locations. _ It

in addition, extends to local authorities powers to remove
from their aréas idle, dissolute, or unemployed Natives, and |

to restrict the number of Natives entering the towns.

The 1923 Act gives to the Governor-General the right
to declare any urban or industriel area as a proclaimed ares,
and lays down what powers of control may be exercised in such

areas. These powers may include:
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(a) To require the registration by the employer
of every contract of service entered into by a
male native . o .

(b) to require every male native entering the
proclaimed area, from within the Union, and every
native entering such area from beyond the Union
except such natives as may be specially exempted
by regulation, to report his arrival within a
prescribed period; to obtain a document certifying
that he has so reported, and to produce such docu-
ment on demend to an authorized officer during
such period as may be prescribed;

(e¢) to require every male native who remains in
the proclaimed area after the termination of a
contract of service and without finding other
employment, after the expiration of his licence

as togt or casual labourer or on discharge from
imprisonment to report as prescribed, to obtain

a document certifying that he has so reported,

and to produce such document on demend to an
authorized officer during such period as mey be
prescribed; _

(4) to refuse permission to any native who appears
to the officer concerned to be under eighteen years
and cannot prove the contrary unless accompéanied
by, coming to or residing with a parent or unless
coming to an approved position where the employer
takes over the responsibility to return such
native to his home when so required; . . .

(h) to require every native who, within a prescribed
period after his arrival or after the termination
of a contract, or after the expiration of licence
as a casual labourer or after discharge from im-
prisonment has failed to find employment to depart
therefrom within a specified time and not to
return thereto within a specified period. (188)

Not all Natives are subject to these provisions, and the Act
specifies a list of exempted persons, including the wife, minor
child, or dependant of such persons. The exempted persons

ares

(a) In the Province concerned, natives with letters
of exemption granted under any law in force in the
province of Natal, Transvaal, or the Orange Free
State, but not any sons of such natives;
(b) In the Cape Province any Native who is a regis-
tered parliamentary voter;
(¢) Registered owners or purchasers of land in any
township as defined in par.(i) of Subsection 1 of
Section 8 of Act 27 of 1913.
éd), Chiefs and Headmen.
e) Ministers of religion who are marriage officers,
government subsidised or part Government subsidised
teachers, court interpreters. (189)
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It is clear that this section aims at the restriction of the
nunber of Natives actually entering the towns. It was hoped
in this wey to prevent an uncontrolled flooding of the labour
market and the consequent competition and rivelry between
white and bleck, both trying to sell their lebour in the field

of industry.

A very important provision of the Act appears in
Section 28 which in repealing all previous legislation that
made it compulsory for Coloured persons to carry passes, con-
fined this obligation and differential treatment to Natives

only.

-A further means of control exercised over the number

' of Natives in an urben area is found in Section 6 which forbids

an owner, lesgee, or occupier of any land, without the consent

- of the Minister of Native Affairs, to allow the residence or

congregation of Natives on his land if it is situated less than
three miles from the boundary of .an urban aree. In the 1937
amendment this distance was extended to five miles and by pro-

clametion could be incressed to ten miles.

To prevent the assembly of unoccupied Natives, Section
17 mekes provision for the handling of idle, dissclute, or dis-
orderly Natives, as well as those who are habitually unemployed
or who should have left the area. Any policeman or authorized
officer may take such a Native to the local Megistrate, Native
Commissioner, or Native Sub-Commissioner, to whom the Native is
obliged to give a satisfactory account of himself. - If the
Magistrate finds justification for the policemen’s action then
he can order that, within a specified period, the Native must

be removed to the place to which he belongs or be detained for
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not more than two years on a farm colony, work colony, refuge

or rescue home, or similar institution.

‘The Natives Taxation and Development Act (No.4l of
1925) which hed ss its object the consolidation end amendment
of the laws relating to the texation of Natives falls within
..the scope of those laws that affect the mobility of Natives.
Every male Native of eighteen years and over is compelled by
law $0 pay annually a poll tex of one pound ﬁvhich is a general
tax, -and, as an occupier of a hut or dwelling in a Native loca-
tion, a hut tax of ten shillings per annum. On payment of his
tax the Native is issued with a receipt which, like a pass,
identifies him and must always be carried on his person. It
the Native is not liasble for tax payments he is given an exemp-
tion certificate. B8ection 7 of the Act lays down that the
tax receipt, certificate of exemption, or certificate of exten-
sion must be produced on the demand of the tex receiver, any
authorized Government official, or Native headman. A failure

by the Native to do this is treated as a criminal offence.

-The passing of the Native Administration Act (o, 38 of
1927) wes another Act that placed restrictions on the movement
of Natives. Section 5 provides that the Governor-General mey
define and change the boundaries of the area of any Native
tribe; he maj',, in the interests of good government end admini-
stration of Natives, separate existing tribes, unite tribal
groups, or establish new tribes. If he consgiders it necessary
he can order the removal of any tribe or part of a tribe, or
even any Native from one place to another, or from one Province
or district in the Union to another. If the tribe objects to

‘this removal the order by the Governor-General may only be



given if a resolution has been adopted by both Houses of Par-

liament.

-In terms of Section 28(1) the Governor-General may by
proclamation repeal all or any of the existing pass laws with
regard to the carrying of passes, and create and define pass

areas within which Natives may be celled upon to carry passes.

He also has the right to prescribe regulations for the control

and prohibition of the movement of Natives, into, within, or

from such areas, These areas, however, may not include any

area in the Schedule to the Natives Land Act (No.27 of 1913)

or any amendment to that Act.

In terms of sub-section 1 of Section 28 Native Admini-
stration Act (No.38 of 1927), Proclamation 150 was issued on
17th August, 1934 by the Governor-General to bring about con-
trol and prohibit the movement of Natives. With operative
effect from 1st October, 1934 it repealed the existing pass
laws in the Transvasl and the Orange Free State and introduced
a common peass system.” The Proclamation provided that any
Native (other than an exempted Native) who wished to enter,
travel within, or leave either of these Provinces (Scheduled
Areas not included) Ahad to carry and be eble to produce on the.
demend of & policemean or other official, a travel pass issued
and signed by an authorized official., (190) The number of

exemptions given under this Proclemation included exemptions

not only from the travelling pass in this instance but also

from passes created in terms of the Natives Urban Areas Act

(No.21 of 1923).

Amendments to the 1923 Urban Areas Act were passed in

1930 and 1937 and these Acts introduced further measures



controlling the influx of Natives to the towns. Sub-section
1l of Section 1, of the Natives Urban Areas Amendment Act
(No.25 of 1930) provides that the locel authority may in
accordance with regulations demand that, with certain excep-
tions, any unemployed Native living in its area of jurisdic-
‘tion should remove from it. In sctual fact no regulations
were made; and for years this control measure was not acted
upon. Another interesting feature of this Act lies in the
fact that more power was given to the Governor-General. 1In
terms of sub-section 6(a) of Section 3 he can proclaim that
from a specified date no Native may enter a certain proclaimed
area either to look for work, or to undertake employment, or
to live there other than subject to certain prescribed condi-
tions. Should a Native not obey these regulations sub-
section 6(b) provides that he is guilty of an offence. Sec-
tion 4 empowers a local authority to apialy for its area to be
a proclaimed one in which no Native, except under certain con-
ditions, may enter. If in the opinion of the locel authority
or the Central Government the labour requirements of the urban
area are being adequately fulfilled, the 1930 Act makes it
possible on such grqunds to prevent Natives from entering the
area. As very few local authorities made use of this pro- '
vision, in 1937 the Government stepped in with legislation

aimed ot enforcing it.

Section 7 of the 1930 Amending Act extends the pro-
visions of Section 12 of the 1923 Act by meking it necessary
for a femele Native to obtain a certificate of epproval (to
be produced like a pass on demand) from the locel authority
to enter a proclaimed area. In other words legally a wife

can be refused permission to enter an urban area where her
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husband may already have settled. VWhere a female is a minor,
such a certificate may only be issued if the consent of her

guardian is obtained. Further, subject to the condition that
the necessary accommodation is available in the area which the
female wishes to enter, she can only obtain a certificate if

she can prove that her husband (or in the case of an unmarried
female her father) has been resident and continuously employed

in the said area for not less than two years.

. Further powers to handle the removal of Nativés from
urban areas are granted in terms of Section 8. The Act also
introduces restrictions on the freedom of assembly. Section 13
deals with the conduct; control, supervision, and restriction
of meetings or assenblies of Natives within an urban area,

(i.e. other than in a location, Native hostel, and Native
village) as well as attendance at social functions such as

dances,

Provisions deeling with curfew regulations are to be
found in Sections 19 and 20 of Act 25 of 1930. These regula-
tions can be applied anywhere in the Union and spply to both
male and female Natives. Section 20 provides for the repeal
of existing curfew regulations., In terms of Section 19 the
Governor-General mey, at the request of a local authority,

. decleare that no Native, whether male or female, may be in any
public place within the area controlled by such authority
during certain specified hours of the night (usuelly 10 pm. to
4 em.). Exception to this is made if he/she is in possession
‘of’ a written permit signed by his/her employer, or some ‘other
authorize&wpersona On every such permit must be entered the

date of issue and the date and hours for which the permit is
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valid. On the demand of a policeman or authorized person
this permit must be produced. Should the Native contrevene
the provisions of this Section he or she is guilty of a.n
offence. The signing of a night pass by an unauthorized
person is also regarded as an offence. -’ A> proclamat:.on iséued
under this Section does not apply to certain exempted Natives
or within any Native village or location. The list of exenp-
ted persons is the same as the list falling under the Natives
Urban Areas Act (No.21 of 1923), i.e. Natives exempted from
the provisions of proclaimed areas.(191) The list also
includes a Native (and eny femsle dependent on him) who is a
registered owner, within the urban area, of immovable property
rated at £75 or more, and is ordinarily resident on or in suelh

propertyn

. Section 2 of the Native Service Contract Act (No.24
of 1932) is closely linked to the pass laws. This Act, by
channelling Native labour in such a way as to assist 'farmers
to obtain egricultural labourers, places certain restrictions
on the free mobility of the Native worker. Omnly those
Natives in possession of certain passes and documents can
qualify for employment. In terms of sub-section (1) of Sec~
tion 2 no person msy employ eny male Native of any age resident
in the Union, and no Government official may issue to any such
Native a pass or similar document to enable such Native to
proceed to any place other than his home, unless the Native
can produce to him a prescribed document of identification.

It is further provided that no person may employ any Native
who is or appears to be not more than eighteen years. Excep-
tion to this is made in the case of a Native mele if he has

a signed statement by the owner of the land on which his



guardian lives (or if female her parent or guardian has signed
or made a cross) giving his consent for him/her to enter into
a contract of service. The Act amends the Transvaal and
Natai laws regerding masters and servants and applies mainly
to these Provinces. If a Native lives in the Transvaal or
Natal cutside a location;, he cannot be employed by anyone
unless he can produce a labour-tenant contract between himself
and the owner of the land on which he is living. If unable
to do this, the Native must produce a signed statement by the
owner that he is not under any obligation to render service to
him, All these documents are no different from passes and

clearly restrict the free mobility of the Native worker.

The Native Laws Amendment Act (No.46 of 1937), by ex~
tending the powers of the local authorities and the Governor-
General inf;roduced more stringent measures to restrict the
ingress of Natives to urban areas and to control the movement
of Natives within the towns. In terms of this Act a Cape
Native Parliamentary voter was no longer exenpted from the-
obligation of carrying a pass if his vote qualification was
obtained merely by wvirtue of the fact that he occupied premises
rated above the specified rated value in any location owned by
the local authority. Sub-section 6(a) of Section 4 provides
that the local authority, at the request of the Minister, may
give persons conducting a school or similar institution or any
entertainment for the benefit of Natives six month&' notice to
cease conducting that school enywhere in en urban area other
than in a location, Native villege, or hostel. Sub-section 7
provides that, as from the commencement of the 1957 Act, no
person, without the approvel of the Minister and the concurrence

of the local authority, may conduct on premises situated in an
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lgbour contract; or if he is under the age of eighteen years
and is not in the care of a parent or guardian (un]_.ess his em-
ployer is prepared to vouch for him). The Act demands that -
-every local guthority should keep an accurate census, to be
taken every two years, of the Native population in its area.
The locel authority is also required to estimate the labour
needs of the town. In terms of Section 21 provision is made

" for the removel of those Natives considered to be in excess of
the labour requirements of the area. If the Native is lawfully...
domiciled in the Union he may be removed to the place where
accommodation has been provided for him and his family, or if
he is not lawfully living in the Union to any place outside it
.or to any other place. Provisioﬁ.is made for the local

authority to essist financially with such a removal.

A male i‘{ative, may not, according to the Act, stay more
than foufteen days in an urban area except if under contract
of service, unless he has the consent of an authoriged
officiel. An exception is made if a Native is on a visit

but even then he must have a certificate from an official.

-In 1932 the Native Economic Commission had reported
(U.G.22 of 1932) on the pass laws and advocated the simplifi--

cation and the eventual abolition of all passes:

The Commission found that the desirability of
some comprehensive registration of Natives was
. generally admitted, both in their own interests
and those of the commnity, but it was equally
generally urged that some simplification of the
existing pass system is overdue.  (192)

fl'hej Commission pronounced itself against the application of
pass restriction to Native women,(193) and it reported

further:
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to the issue of night passes the Commission anticipated the
eventual abolition of all curfew regulations and felt that, as

law and order was established, common law would be sufficient
3 ,

to handle the night movement of Natives.,

-The Native Laws Amendment Act (No.54 of 1952) was the
first major legislative measure concerning the mobility of

Natives that was passed after the issue of the Fagan Report.

-By this time the Nationalist Government_hed been in power for

nearly four years and were concentrating all their eff’orf.s on

i

making the policy of apartheid more effective. The Act con~

fines the settlement of Natives to their particular areas of

——

.residence and prohlbits free movement within and into the towns.

By placing still more stringent restrictions on the entry of
Natiyes into urban areas it was hoped that the nurber of Natives
in the towns would be frozen. While the Act provides for all
urban areas to fall into the class of proclaimed areas, Sec-
tion 27 lays down that no Native may stay longer than 72 hours

in such an area unless: //[6‘1{ % 10

(a) he was born and permanently resides in such area;
or
(b) he has worked continuously in such area for one
employer for a period of not less than ten years or
has lawfully remained continuously in such area for
a period of not less than fifteen years and has not
during either period been convicted of any offence
in respect of which he has heen sentenced to im-
prisonment without the option of a fine for a period
of more than seven days or with the option of a fine
for a period of more than one month; or
(c¢) such native is the wife, unmarried demghter or
son under the age at which he would becoms lieble for
payment of general tax under the Natives Taxation
and Development Act 1925 (Act No.4l of 1925) of any
native mentioned in paragraph (2) or (b) of this sub-
‘section and ordinarily resides with that native; or

. (d) permission so to remain has been granted to him
by a person designated for the purpose by that urban
locel authority. (201)
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Section 2 which drl:‘als with the issue of reference books to all
Natives who have reached the age of sixteen years, are resi-
dent in a specified area, and belong to a class specified by
the Minister. The Act lays down in Section 8 that these
reference bocoks must contain. certain présc;i‘bedfparticulars
such as name, ethnic group, photogreph, and notices of engsge-
ment or termination of a service contract. In terms of Sec-
tion 13 a Native is compelled to produce his reference book on
demand by any authorized officer. The Act further provides,
iﬁ Section 11, for the esteblishment of a Native Affairs Cen-
tral Reférence Bureau to which in terms of Section 3 is trans-
mitted the finger prints (or signature in the case of certain
exenpted ‘I:"Iatives) of every recipient of a reference book.
Those Natives exempt include ‘chiefs or headmen, as recognized
in terms of the Native Administration Act (No.38 of 1927),
Government teachers and lecturers, ministers of religion,
advocates, attorneys, doctors, dentists, or holders of special
letters of exemption (Section 3). These Natives have refe-
rence book covers of a different colour from those carried by

the rest.

On 23rd June, 1952 Dr. Verwoerd, as Minister of Native
Affairs; in discussing in Parliament the concessions made for

exempted Natives said:

Those persons who have formerly had exemption
documents, who have formerly received exemption,
cen be given a docunent of a different colour to
indicate that they have been exempted before . . .
A further concession is that in their case the
finger-prints need not be given when they are
handed their pass books. (204)

To link the Act with the Population Registration Act

(No.30 of 1950) provision is made in Section 4 for the effixing
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in the reference book of an identity card issued in terms of
Section 13 of that Act. (The first issue of identity cards
ever to be made to Native women over sixteen years took place
on lith March, 1956). Section 9 further restricts the mobi-
lity of the foreign Native by providing that except in the
course of employment these Natives may not enter any district
without first having obtained written permission from the
Native Commissioner or Assistant Native Commissioner of the
district in which they live. Native children under the age
of sixteen years are forbidden, in terms of Section 10, to
work anywhere else than on the land where their parents or
guardians reside. Exception here is made where they have the
consent of their parents or guerdiens on a document of identi-
fication issued either by the Native Commissioner of the dis-
trict or the location superintendent (i.e.fdepending on where

the families are domiciled).

The Natives (Urben Areas) Amendment Act (No.1l6 of

i 1955) wes introduced to amend the Consolidation Act (No.25 of

i 1945) end its subsequent amendments. Apart from'provisions
r - .
| restricting the Natives® right to settle in urben areas, this

| Act limits the mobility of the Natives by restricting their

freedom in the choice of work. Emphasis is placed on earlier

provigions dealing with foreign Native work-seekers. This
Act expressly forbids such Natives from entering an urhen or
proclaimed area, and prohibits employers from employing or
continuing to employ them, without the written permission of
the Secretary for Native Affairs and the concurrence of the
local authority (Section 5). In the administration of this
provision no new permits are currently being issued to foreign

Natives. Those l.egitimately domiciled in urban areas,
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however, are allowed to remain provided that they stay continu-
ously in the area and when wishing to return temporarily to
their tribal home obtain permission to go on holiday. An
interesting reference was made by the South African Institute
of Race Relations with regard to the implementation of this
provision. (205) On the roads leading into Basutoland the
South Africen Police set up guards and road blocks and as
Basothos en route for the Free State passed by they were warned
that without the necessary permit they could not enter the
urban areas of the Free State. Because of the fact that these
Natives had always done their shopping in Ficksburg and now
were not legally entitled to enter that town there was a great
hue and cry from shopkeepers who found their clientele greatly
reduced. As a result of the outery the Government found if-
self obliged to turn a blind eye to the administration of this
provision despite the fact that the Act provides that any
failure to observe the provisions renders either party guilty

of an offence!

-An importaent provision which was introduced in Sec-
tion 6 of the 1955 Act extends to young Natives over the age of
fifteen_ years, but under nineteen years, the provision laid
down for adult Natives in Act No.54 of 1952. This provision
makes it possible for a Native suspected of, and finally found
guilty of, being idle or disorderly to be sent to an institu-
tion such as a farm or work colony where he is obliged to do
such work as may be prescribed in terms of the Act or the

regulations framed under the Act.

Amending Act No.1l6 of 1955 eleborates on the earlier
provision that except in certain circumstances a Native may not

remain in an urban area for more than 72 hours. It provides
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that permission to a Native work-seeker should not be refused
if he wishes to re-enter any area after having been absent
from that place for not more then twelve months, provided that
he wishes to take up employment with the same employer and in
the same class of work as he was employed before leaving that
area. This permission canno*E 5 howevei, be granted if, in
terms of this Act or any other legislation, the Native was

prohibited from entering the particular area.

The purpose of the Natives (Prohibition of Interdicts)
Act (No.6k of 1956) was to prohibit the Courts from staying or
suspending the removael of Natives from any land, building, or
area, provided that this removal is instituted. by an official

warrant issued under any Act. The Act provides:

Whenever eany native is or has at any time prior
to the commencement of this Act been required by
any order --

(a) to vacate, to depert or withdraw from, to be
ejected or removed from, not to return to, not to
be in or not to enter, any place or area; or

(b) to be removed from any place or area to any
other place or area; or ' '

(¢) to be arrested or detained for the purpese of
his removal or ejectment from any place or area,
no interdict or other legal process shall issue
for the stay or suspension of the execution of
such order or the removal of the property of such
native in pursuance of such order, and no appeal
against, or review proceedings in respect of such
order or any conviction or finding upon which such
order is based, shall have the effect of staying
or suspending the execution of such order or such
removel in pursuance thereof. (206)

Prior to the passing of this Act it was possible, if
there was incorrect information on the warrant authorizing the
removal of a Native and he had, for instance, lawfully entered

an urban area, for that Native to sppeal to the local Magis-

trate. The Magistrate could, when furnished with the main
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deteils, issue a temporary ord.erv permitting the Native to
remain in the area pending a thorough investigation of the
case. - In terms of the Natives (Prohibition of Interdicts)
Act the Court is deprived of this right regerdless as to how
genuine the Native's claim (that he is legally entitled to be

where he is) may be.

The Natives Urban Areas Act (No.69 of 1956) intro-
duces more restrictive legislation dealing with Natives whose
presence the local authority considers is detrimental to the
maintenance of peace and order in the urban area. Any local
authority may banish such a Native either temporarily or per-
manently from its area. Should a Native who was tenpo;‘ari]y
banished be ordered within five years to leave an urban area
. for a second time even though the order is not necessarily
issued by the same local authority, the Ministe;' of Native
Affairs has the right to ban that Native from any area, rural
or urban, in the whole country. It would‘ appear that this
provision primarily affects the permanent Native town resident.
A Native who has lived all his life in an urban area cen
~ through this provision be rendered legelly homeless and unable
to go anywhere., - The fate of his dependants resident with him

is the same.

 Mobility, in so far as attendance at various institu-
tions etc., is concerned, is dealt with in considerable detail
in the Nétive Laws Amendment Act (No.36 of 1957). Until 1957
Section 7(a) of the Native Laws Amendment Act (No.46 of 1937)
regulated such matters but it referred only to orgenisations
and institutions that catered primerily for Natives. - The new

Act, which revealed a Government determined to restrict the
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movernent of Natives from every angle, introduced a different
slant on this control over mobility by e:_tercising control over
organizations which merely sdmitted a Native. - This legisla-
tion seems to aim at stopping, except with the consent of the
Minister which could be subject %o such conditions as he con-

sidered necessary, all voluntary White and Native contact.

Under the terms of the early legislation, no church,
school, institution; or place of entertainment primarily for
Natives could be conducted without the permission of the
Governor-General in an urban area outside a Native location,
Native village, or Native hostel unless it was already in
existence on 1lst Jamuwary, 1938. While the new Act still
provides that the Minister's consent must be obtained to con-
duct an orgenization which is attended by Natives and which
was established after the passing of the Native Laws Amendment
 Act (No.u46 of 1937) it goes a step further in its control.

1% provides that the Minister may by notice in the Gazette
order that the attendancg by Natives at, or admission to, any
church,  school, hospital, club, any other institution or place
of entertainment in an urban ares, outside a location, Native
village, or Native hostel, must cease if the Minister cénsid.ers
the presence of these Natives on the premises, or in the area
over which the Natives muét travel in order to attend, is
vregarded as a nuisance by residents in the vicinity or it is
considered undesirable to have so many Natives assembled on-
those premises. Contravention of these provisions makes the
Native attending, guilty of an offence for which the fine is
ten pounds and/or imprisonment with or without hard labour for
a period not exceeding two months. Section 29 further provides

that an exception is made to these conditions when in cases of



240

extreme urgency a patient must be admitted to a hospital.
Further, the section lays down that the Miﬁister's consent must
be obtained for the holding of any meeting, social gathering,
(or any other type of gathering), in an urban area outside a
location, Native village, or Native hostel, which Natives
attend, The Minister advises the local authority of any in-
tention he might have to prohibit meetings or attendance at a
church or school etc., so that the locel authority may lodge

objections; if it wishes, within a specified period.

-Section 29(e) introduces an added restriction on the
mobility of Natives. It provides that except with the per-
mission of the owner or occupier of any land or building in an
urban area outside a location, Native village, or Native hostel,
no Native may enter that building or go on to that lend unless
doing so in the course of duty. Exception to this is made if
provided for by some other legislation. In terms of this pro-
vision, then, a Native has no legal right without permission to
visit his wife at her place of work or call on a sick child who
may be in hospital. Dr. Verwoerd, as Minister of Native Affairs,
explained at the Second Reading of the Native Laws Amendment
Bill 1957 his reason for introducing this new restrictive
clause:

It is intended to prevent the unlawful entering
of premises or buildings in an urban area. We
receive complaints from time to time that after
the intreoduction of the identity card system,

ag the result of which Proclamation No.150 of
1934 was withdrawn, it happens that Native
criminsls enter premises or buildings without
the owner®s consent, perhaps on all kinds of
silly pretences, . . . The Squatting Act of 1951,
it is true, mekes provision for dealing with such
illegal trespass. But this Squatting Act is
applicable only in the areas to which it was

specifically made applicable. Under these cir-
cumstances both the Police and my Department
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felt that what is needed is a provision putting

it beyond eny doubt that a person may not be on

premises or in a building where he has no duties

to perform or has no consent to be. But now it

is implicit in this clause as printed that a

person will not be stopped for performing work

he legally has to perform there. (207)

If a Netive loses his qualification to remain in an
urban area for more than 72 hours, and the Minister is satis-
fied that he is unable either to find employment for himself
or accommodation for himself and his family, then Section 30(d)
of the Act 36 of 1957 provides that the Minister can place that
Native and his family on a residential site .either in &

Scheduled Native Area or in a Released Area.

-These provisions should be reviewed in conjunction
with the Gfoup Areas legisletion introduced originelly seven
years esrlier. Through this legislation the Minister of the
Interior was granted vest powers to control inter-racial con-
tact. By Proclamation 333 issued on lst November, 1957; it
became illegal in a group area or a controlled area for any
person to attend a cinema, enter a tea room to take refresh-
ments, or to visit as a member or guest of any club, (except if
in possession of a permit), if he was a member of a group dis-

qualified to attend such places in that particular area.

Previously in terms of the Native Laws Amendment Act
(No.54 of 1952) Natives born snd permsnently resident in an
urban area were entitled to remain for more than 72 hours with-
out obtaining permission. Section 30 of the 1957 Act intro-
duces the provision contained in Section 10 of the Natives
(Urban Areas) Consolidation Act (No.25 of 1945) by providing
that for a Native to obtain this exemption he must since birth

have resided contimiously in such area, i.e. uninterruptedly



since birth. Natives who had at any time worked continuously
in that area for one employer for not less than ten years, or
who had lawfully lived continuously there for not less than
fifteen years, provided that duringv either period they had not
been convicted of certein offences, were also legally entitled
to remain in the avea without obtaininé permission. In terms
of the new Act automatic exemption in these two latter groups
can only be obtained if the Natives concemed-continu:e to

reside in that area and are not employed outside the area.

. Should a Native have been or be sentenced to a fine exceeding

£50 or imprisonment for a period exceéding six months during

either period or thereafter, the exemption is cancelled.

In.1955 in the case Mathebula versus Ermelo Munici-

pality heard in the Transvaal Provincial Division of the Supreme
Court, it was legally proved that a Native who might temporsrily
have left the urban or proclaimed area of his birth could, if
he.so desired, during a 72-hour return visit again become ac-
cepted as a permanent resident there. (208) The 1957 legis;
lation, however, deprives the Native of this right, for he must
have resided ‘_un@i’_‘ezrupjg@y 7_since birth in the area concerned
in order to gain automatic exemption to re-enter. In fact, an
Absenee of one night might prevent a Native from returning to
an urban area which might be the only home he knows. His re-
entry depends on permission granted by the Gorvernment Labour

Bureau.

No longer, .as in terms of Act 16 of 1955, may a Native
re-enter an urben area after an absence of twelve months to

work for the same employer and to undertake the same class of

'~ work as previously performed by him. The new. Act permits
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be idle, dissolute, or disorderly. Labour Bureaux take over
cerfain duties of the local authority by being granted the sole
right of control over the entry of Native work-seekers into

urban areas.

CONCLUSION

So it would seem that hand in hand with the Govern-
ment's legislative poiicy of restricting the domiciliary free-
hold rights of the Native to his tribal land goes the twin
policy that denies him the right of freedom of movement within
and into urban areas. |

Only the future could reveel whether the

history of a century could be changed by
the will of a legislative body. (209)
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CONCLUSION

If any body shall reprove me, and

shall meke it apparent unto me, that

in any either opinion or action of

mine I doe erre, I will most gladly

retrect. For it is the truth that

I seeke after, by which I am sure

that never eny men was hurt; and as

sure that he is hurt that continueth -
in any error, or ignorance whatsoever. (210)
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The precéding chapters have sought to provide a clear
picture of the Native group in South Africa — to depict its
background and environment; to reveal the social factors and
human relationships that have influenced and shaped it; to
record how, in the grip of the concomitants of urbenization
and industrialization, the group has broken away from estsab-
lished custom and tradition and is evolving new values, new
institutions, a new way of life. In drawing this picture,
the major emphasis has been on those legal restrictions that
have affected the domicile and mobility of the Native for the
period 1910-1958. However, the effects of these restrictions
on other aspects of the Native's life such as the pattern of
his family relationships, end the effects on the community as

a whole, have not been overlooked.

In the Union the White population holds, and for the
immediately foreseesble future seems likely to contimue to
hold, a position of political, social, and economic superiority.
According to authoritative estimates of population trends,
however, South Africa seems destined to remain a country pre-
dominantly peopled by the non-White races, and it is likely
that the Native will continue to form the largest section of
this non~-White group. Thus the White group, behind a barrage
of custom; tredition, legal enactment, and administrative
policy, faces the responsibility for a group numerically

greater, and yet for 300 years regarded as inferior, to itself.,

It is impossible to imagine the economy of South Africa
functioning adequately without tthe Native labour on which, in-
deed, the economy has been built. In the urban areas there

are some 3,000,000 Natives whose presence is essentiel to the
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White man®s existence, but whose residence in those areas is
not regarded as permanep‘_t,“ - Because the legel and constitu-
tional measures concerning the Natives have been based on the
essumption that he is only a temporary urben resident, his
status in consequence is unfavourable as compali'edwwith other
-ethnic groups. In so far as the Native is to have economic,
political, or social privileges at 8ll, they are to be enjoyed

only in his homelend, the reserve.

In spite of influx control, markedly intensified over
the paﬁt decade in an attempt to restrict the nunber of Natives
in the towns and to return excess Natives to the reserves, the
urban Native group has not diminished. vTh‘ere ‘is an increa-

- sing measure of agreement among ﬁ:ndustzfi'alists that the supply
of Native lebour cannot be cut down without effecting the
~+ rapidly-accelerating industrial development of the country.
i Indeed, this acceleration might very well bring about a col-
‘lauapse of the whole policy of segregation. It is for ;bhese

S e s e s e - C o s —

Lo reasons that the urbenized Native emerges as the focal point

. of study in this thesis. It is the urben Native, "without

~— o

whose labour the natural resources of the country cannot be

' effectively exploited, without whose developed productivity
. the national wealth ca.nnotv be increased, and without whose
| effective demand the wheels of industry cennot be kept turning
. sufficiently rapidly to give work to all those of all races
]' who must have work to live", (211) who, in being denied
‘\_i basic social rights and a place in the society which has
.created him, is possibly the country's biggest social problem.

Pom,

" Present policy seems to enticipate that the position of this

7

Native will, by means of restrictive legislation, be kept
/ .

T T T ‘\'-\

.
/ '




I propose first then to discuss those socio-economic
problems arising directly from the continued presence in the
urban commmity of a group requiring socio-economic assistance
if it is not to upset the stebility of the commmity as a
whole. In discussing these problems, particularly as they

[ affect comminity stability, I propose to summarize briefly
\ the effect of the legislation discussed in this thesis on the
. urban Native, on the commmity as a whole, and on the national

.econony, particulerly in the industrial sphere.

Many South Africans in the social work, industriel,
and health fields have already pointed out the disadventages
and the dangers of the conditions under which the urban Native
mist live. Meny recognize the deep-seated social evils which

are the direct result of these conditions.

These problems were recently stressed in a report
presented to the Annual Conference of the National Council of
Wormen of South Africa by Miss Hansi P. Pollak (National Ad-
viser for African Affairs to the Council). (212) Dealing
with the main disabilities and problems of the urban Native,
she pointed out in the introduction to her report that the
tempo of implementing spartheid in every aspect of national
life hed been accelerated during the past year (1959~1960).
She went on to tell her listeners that a very large proportion
of Natives were now "detribalized" and were mainly unskilled
labourers, few of whom had any "roots" in the reserves.

Among the social evils she discussed were prostitution, ille-
gitimacy, illicit liquor trading, and the fatherless status
of many families that result from the migratory labour system.

Low wages and job reservation were also mentioned as affecting
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the economic status of the Native.

We may find added evidence of sociel disorganization
of the individual or femily in the inereasing crime and de-
linquency rates among urban Natives =—- -sta:histiés"' which make
stai'tling reading. As was emphasized in the introduction to
this 'Bhesis, a steble family life >is 2 necessary prerequisite
for the growth of a steble society. Since it is the family
that is primerily instrumental in the creation of a well-
developed personality, when family life is disintegrated and
disorgenized it must affect the child and the development of
his personality. The individual who is not a well-integrated
personality csnnot function adequately in the community and so
contributes to a disorganization of that group, a eondi‘bign
which must inevitably in time lead to a pathological condition

of the society as a whole.

Family life, thus seen as the greatest need in the
life of the individusl, is through legislation affecting
mobility withheld from millions of Natives resident in urban
-areas., Under the system of migratory lebour these Natives,
residing under the unnatural conditions of mine compounds and
single barracks, are deprived of all the privileées and advan-
teges of family life. Restrictions on the entry to the urban
area of the wife and children of Native urban workers is fur-
ther instrumental in breaking up families. Apart from the
fact that urban areas are not planned to provide accommodation
end amenifies for Native families, the fundamentel idea behind
this legislation is the desire to encourage home life in the
reserves and the establishment of Native commmities there.

In reality, however, while the urban Native is denied a normal
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femily life; the idea of the development of the reserves, as
we have already pointed out in this chapter, is irreconcilable
. with the present economic structure of South Africa dependent
a3 it is on a constant and abﬁndant supply of cheap Native

labour.

'In denying the urben migratory labourer the kind of
basic social right affected by South Africa'’s disériminatory
legislation, he is of course being denied opportunity for
developing his personality to the full. This legislation
then is not only instrumental in destroying the solidarity of
the family, but also prewvents the development of that social
soliderity necessery for the creation of a stable society.
Further, the sociel processes involved in the entry of the
tribal Native with his alien customs and traditions into the
settled esteblished commﬁxity of the White man brings with it
the most intricate social problems; thevprocesses call for
édjustment of individuals, groups, commmities, cultures, to
meet the new conditions. This situgtien can indeed create a
whole pathologicel area of social relationships associated
with the Family, as the old tribal patriarchal home which was
the soeial..andveeononﬂ.c centre for its menbers is completely

destroyed.

" MacIver's definition of a commmity (5) refers to a
group of individual_s living together in such a way that they
share not this or that particular interest but the z'ba.sie con~ -
ditions of a common life. In the denial of a settled Pamily
life to the migratory worker, the social structure of South

Africa eppeears singularly bereft of the element of commnity.



It is not only the migrant Native worker and his
family that presents a problem. As has been pointed out in
this thesis, there are those Natives who have completely
separated themselves from their tribal home life and have no
khowledge of any other but their ﬁrban homes. Meny of them
" have spent a lifetime; or a major portion of a lifetime, in
an urban area -=- a period long enough to have divorced them
from all earlier contacts. They are the true "urban Native",
‘for whom ne return té the reserves could be an adequate solu-

tion of their problems.

Herded together in separate territorial urban arees,
the city family life of many urban Natives, whether newly
arrived or old inhsbitants, is associated with overcfowded
slum conditions. Site-and-Service housing schemes, intro-
duced through 1;egj.slation as a temporary measure, are certain-
1y not schemes plenned in terms of fanﬁly living. The over-
crowded atmosphere of an insanitary one-roomed shenty in which
cooking, eating, and sleeping take place, and where there is
an absence of privacy, is not conducive to healthy family
life. Such conditions must promote loose family relation-
ships and a breskdown of decent morsl stendards; +they are
incompatible with good health, and must adversely affect

productivity in industry.

While Individual instebilities and family :i.nstabilif
ties are major results of restrictive legislation, other
baleful effects of great inportance may be seen on the
national economy, both in the low productivity of labour and
in the prodigious cost to the country of welfare services.

No matter how legislation may strive to erect barriers between
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racial groups, and even if the White group remains dominent,
the question of providing certain welfare services to offset
the results of socio-economic inadequacy in the subordinate
group camnot be ignored. Crime, delinquency, disease, and
poverty in the Native group must cause repercussions in the
White group. Social security inplies adequate protection
for all ethnic groups; the health and welfare of the commu-
nity requires the esteblishment pf proper facilities for all;
nationel productivity and the national economy demand a heal-
thy and intelligent lebour force if the crippling costs of

poor quality production and absenteeism are to be reduced.

It is interesting to fec:or’d a reference made by the
Government Medical Officer 1;1 the 1950 Report of the Institute
of Family and Community Health. | In a section dealing with
the "Health of the Worker in Industry", reference is made to
absenteeism among Native workers. 1In relating this social
pathology to family life the Réport revesls:

Among Natives the lowest incidence is found

in men who live with their wives and families

in town, whereas the highest sbsenteeism occurs -

in married men living ewesy from their rural

homes in migrent labourers® hostels. (213)

One of the recommendations made by the Institute was that, in
order to obtain maximum efficiency among Native industnal
workers, the housing provided should be married family quer-
ters. The efficiency of en industriel worker must be related
to his family life and home circumstences; the productivity
of an efficient labour force will reverberate on the economy

of the whole country.

The stringent legislative restrictions on the free
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movement of Native labour from rural to urban areas that take
neither the financial straits of the Native nor the menpower
demands of industry properly into account, mist effect the
economic security of the Natives. Those no longer legally
entitled to remain on White farms find themselves displaced
when, on the one hand, they may not freely enter the urban
arecas and on the other, are unsble to make a living in the
reserve. Through the administration of the pass laws which
control the mobility of the urban Native within certain areas,
most otherwise law-abiding Natives find themselves guilty at

- some time or snother of a pass offence for which either a fine
mst bé paid or a prison senteﬁce served. 1In the former cese
this imposes an economic burden on a family belonging to the
lowest income group, in the latter, family life is temporerily
disrupted, while the offender who is almost invariabl& the
breadwinner is no longer earning. All theée factors are very
closely linked with the whole question of economiec insecurity.
(214) Purther we mst realize that job reservation, indus-
trial colour bars, and lack of education and training which
prevent the Native from entering the ranks of skilled lsbour
in competition with the White man, are also factors which
militate ageinst his earning sufficient for him to live on a
standard fhat will preserve his productivity. The man who is
forbidden to move sbout freely and who may not sell his labour
where he likes is being strangled econonﬁcaliy, a situation
that generates economic insecurity and poverty. Just as
economic factors affect sooiai‘relationships, economic insecu-~
rity affects social security. Since poverty brings with it
such concomitant social problems as crime, delinguency,

disesse, malnutrition, and drunkenness, the whole social
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structure is affected. Moreover, the need created by such
social pathologies for hospitals, clinics, school feeding
schemes, increased police and social welfare services, and
subsidized housing, is a tremendous tax on the economy of the

country.

‘A final factor to be mentioned in considering the
effect of control of domicile on the individusl and national
econony is that the territorial segregation of Natives in
urben areas far removed from the centre of the town involves
for the breadwinner long journeys to and from work. This is
a factor found to be closely allied to sbsenteeism. (215)
The trénsportation costs, despite subsidization, involved in
making these journeys are a financial burden on the Native.
Where because of economic necessity both parents work, chil-

dren grow up without adequate parentel discipline.

‘We have then the facts sbout legislation restricting
meny espects of Native life; we have the recognition of the
repercussion of these enactments on the socio-economic life of
the Native, on the Native commnity, on the White commmity,
on the whole of South Africen life. The effects of the fac-
tors we have discussed are perceptible to the industrialist,
the housewife, the sociologist, the social worker, the doctor,
and all other people who in the course of their work must
daily attempt to solve the problems presented by the urban
Native. On economic grounds alone the nation cennot afford
to pay for all the social welfare and rehabilitative services
hecessary unless the Native can meke a substantial contribu-
tion to the costs. Under the present lebour conditions he is

in no position to do so. It would seem to be only common
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sense therefore, for the dominant White group to consider weys
and means of improving the socio-economic status of the Native

and thus preventing the emergence of further problems.

Other cgountries in the Western warld have hed to con-
sider similar problems and there is adequete evidence to sub-
stantiate the belief that any commnity has it within its
power to slter prevailing conditions when these are recog-
nized as threatening the stebility of the community. Man is
learning more and more to rebuild and reconstruct his own
environment and control his own destiny. History has
reveeled to him the fact that he need not accept the inevita-
bility of any particular social system end that through the
orgenization of co-operative effort he can use his power to
remove those conditions; circumstences, and obstacles which
he believes impede his progress and are not conducive to his

welfeare.

While» endeavouring to find a solution which he lnows
can never be clear-cut or final, since human relationships
are not static but always flustuating and changing, he must
not visualise Utopian schemes that in their implementation
might disrupt the entire sociéty. In his search for a solu-
tion he must, while remembering the dignity and worth of each
citizen, accept the social situation as it is, appreciating
the social forces that have shaped it -—— he must endeavour to
build the future in terms that the past has determined:

Any system of society at eny time will harbor

abuses, will displasy patterns of discrimination,

end will fail to provide all the essential ser-

vices which people should have. At the right

time and under the right circumstances sn abuse
can be corrected or a needed social program
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started. But the planned promotional and

coordinating activities carried on in community

orgenization have to work with the warp and

woof of society as it is at any given point.

There are things that should be done for the

improvement of health end welfare services,

and there are things that can be done and things

that cannot be done. And if social processes

ere read aright, today's impossibility may often

develop into tomorrow's practical program.

Effective leadership, effective promotion, or

effective coordination may make the difference

between success or failure in meeting a parti-

cular need at a particular time. But even the

most skilful professional workers and the best-

orgenized commnity orgenization programs cannot

- succeed if they attempt to go too much against

the grain of the social realities which exist

and which must be acknowledged. (216)

The facts as collated in this thesis have brought
home to me in a new light how inperative it is that some
method should be considered of solving the problems consequent
upon the legislation discussed; Without some timeous modifi-
cations, it appears to be inevitable that an unstable commmity
mist result. The rest of the world is slowly but surely
eradicating from the socio-economic scene any remaining dis-
crimination between peoples of different colour. In the face
of such wide-spread acceptance of social and economic equality
---. in most instances written into the statute books of the
. countries concerned -- we must ask if South Africa can be

successful in retaining her old patterns. Can we assume that
Pareto's theory of the circulation of the élites will never
take place? The force of an economic argument is one that
would not have been lost on Pareto; the relevance of Pareto's
theories to South Africa's present structure serves to empha~
size that economicelly we cannot afford discriminstion; it
threatens our social security. In addition to this,perhsps

beyond it, there is the ethical question. And the ethics of
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apartheid have of'ten been questioned.

Every Native who enters the world of the White man
is drawn into the stratified caste society of South Africa
_where, because of certain unalterable bodily traits, his
position mst ever remain static. Only in the dreams of
philosophers of a world where all individuals are innate]j'
equal in every way can perfect equality prevail. Wlthln
every society whether it be large or small, primitive or com-
plex, authoritarian or democratic, social stratification is
" to be found. As Sorokin declares; "unstratified society,
with a real equality of its menmbers, is a myth which has never
been realised in the history of mankind?, (217) Indeed,
social stratification is recognized in the social mores of any
‘community. We must also recognize that, with improvements in
commmnication and transport, the spread of knowledge and
learning, and the need for inter-dependence between countries,
the world has become a wmity and it is impossible %o isolate
different perts of the globe from one another. On the other
hand, the problem of race relations still remains one which |

has not been fully solved on a world-wide scale.

Ina Brown, in "Race Relations in a Democracy"

declares:

The existence of race relations, then, depends
not so much on racial differences between
peoples es on their consciousness of those
differences end the importance attached to
them. - Race relations may even exist where

the physicel differences are imaginary, not
real. That is, the actual or assumed biologi-
cel differences of groups are importent only
when and because such differences are believed
to be importent. (218)
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As a student of sociology I am conc;erned not with
how a men is classified -~ whether he is White or Native —-
but rather in those social relationships that are affected
because of the fact that the social order makes individuals
and groups conscious of physicalv characteriétics that dis-

¢inguish them from others.

In ny opinion there are clear indications that many
South Africens do realise the unreality of the legislative
restrictions we have discussed, and are concerned at the possi-
bility of en increase in those problems which the urban Native
presents. Many are aware that the effects outlined in the
preceding pages are not confined to the Native group alone.
‘With the growth of the concept of social welfare and the
desire for better living and working conditions for the whole
cbuntry, sociologists, industrialists, and others have
repeatedly emphasized the importance of a stable labour force.
It is realised that, since the Native forms the greater part
of this working force; he should be given every opportunity
for a settled family life, reasoneble living conditions, and
en economic wage. It is also recognized that under the present
legislation affecting the Native's domicile and mobility this

is impossible.

‘In a recent editorial in the local press, reference
was made to a newly-introduced pension scheme for Natives,
devised by the Chanber of Commerce in Johamnesburg. It was
enphasized that such schemes were welcome in that they ensured
progressive industrial prosperity by helping to maintain a
stable and contented labour force. It was, however, recog-

nized that there were grave difficulties in the operation of
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such schemes; wuntil present legislation wes reviewed, such
schemes ocould not but be adversely affected. It was said

that:

Pensions of this nature are Western in concept
and go well with industrialization and a steble
society. They ere incompatible with tribalism,
migrant lebour, the insbility to own land for a
home in the 'White areas,’® the prolonged sepa-
ration of husbands and wives under the Natives
(Urban Areas) Act, and industrial workers who
keep one foot in a Native reserve. (219)

I
' .
{ I have shown that there are grave socio-economic

problems in South Africa directly attributeble to the restric-~
’ tive legislation now in force concerning the Native. I have
' shown that sociologists are agreed that change is of the
‘nature of society -- there is no society that does not change,
although social change does not take place at a uniform rate.
I have revealed that informed public .opinion in South Africa
recognizes the need for radicel change in the present socic-
f economic conditions of urban Native life. We may thus
reesonably ask why we should not expect regpid changes in

whet is a defective legislative system.

‘Before answermg this question we must realise that
‘coupled with objective fact and socio~economic necessity one
iie;a};s; and values held by many Whites, which have been men-
tioned on severel occesions in this study, and which have been
behind much of the legislation discussed. I feel it is
‘necessary to mention briefly some observed behaviour patterns
among individuals and in certein organizations. Without
recognition of these, the factual picture presented in this

thesis would not be complete., No judgement is implied in
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this discussion, neither are any suggestions made as to modi-

fication or intensification of these values.

In a country where the colour of a man's skin is the
criterion of his sociel, politicel, end economic status, his
main concern must be to keep his colour pure. The desiﬁ
for self-preservation, coupled with a fear of miscegenation,
must seek to perpetuate and strengthen the existing situation.
Legislation which protects the White men demands that he
separate himself off from the Native so that all possible con-
tact between White and non-White is removed -- a situation
regarded as essential for the preservation of the White race.
Reinforcing this desire are the ideals of race purity, race
superiority and the defence and maintenance of White civili-

zation and culture.

Scientists the world over have proved that there is
no such thing as a pure rece, for through intermarriasge, con-
quest, and migration, mixed races have emerged. Science has
further exploded the theory held for generations that the
White race is superior to the non-White by nature of an endow-
ment handed on from sge to age and destined to remain so till
the end of time == superior in a way therefore that social and

cultural fsasctors could not elter.

We have seen that socio-economic forces link the
Vhite and non-White commmities of South Africa. TYet the
Union’s legislative policy preserves a socisl system that is
ﬂa.t veriance with its economic policy -- a social system based

on race discrimination. It is a system which does not follow

the conventionsl pattern of an expanding twentieth ecentury
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industrial society and which goes contrary to all modern

economic development.

White South Africens are coming increasingly to
appreciate that the Union's legislative policy runs counter
‘to the law of economics; nevertheless, ebove all considera-
tions stands the desire for the preservetion of the White race.
This desire was voiced in 1954 when the Minister of Lebour,
the Honoursble B.J. Schoeman, M.P., at the second reading of
the Industrial Conciliation Bill, when discussing the allega-
tion that the passing of the Bill would mean the destruction
of trade unions, stated in the House of Assenbly:

‘f It may be said that this provision is in conflict
with all the economic laws. Well, it is against
economic laws, but in the same way the colour bar
is against economic laws... The question, however,
is this: What is our first consideration? 1Is it
to maintain the economic laws or is it to ensure
the continued existence of the European race in
this country? (220)

We may now revert to our original question -~ how
reelistic is the anticipation that the Native will remain in
7 7 - :
the White areas only as a Ltool of productivity on a non-
permanent residential basis, and severely restricted in his
freedonm to seek work and to enjoy a normal family life?

From the socio-economic standpoint -—— that is, from the way in

which the national econony and productivity may be adversely

affected and the social life of the commmity as a whole be

subject to grave repercussions —~ the enswer is that it is

completely unrealistic to expect the present state of affairs

“to continue. It is my own opinion that only a.dvérse results

on our national life can emanate from the preservation and

further implementation of such legislation as we have studied
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in this thesis. I trust I do not underestimate the weight
which the wvalues .and ideals of a large section of the White
population of South Africa invest in such a question. Indeed,
these values and these ideals are, to me as a White South Afri-

can by birth, part and parcel of my sociel heritage.

I feel that on economic grounds elone we may be forced
il to reconsider our present legislative measures. I agree with
those economists and politicians who have pointed cut that the
1d.eal of total apartheid is not compatible with national pros-
perity, and would indeed, at this stage of the history of our
country, be inpossible to implement. I am convinced that the
future of South Africa is dependent on the sbility of all
races to live and work together, and that future harmonious
rase relations upon which the ultimate socio—economic stability
of the Union must be based; cannot be realised or maintained
if, at the same time, we endeavour to maintain the present
historical and cultural restrictions against one section of
our population. It seems appfopriate here to refer to the
Report of the Fagan Commission. In discussing inter-racial
relations, the Commission recorded that the situation called
for

constant adaptation to changing conditions,

constant regulation of conteacts and smoothing

out of difficulties between the races, so

that all may meke their contribution and

combine their energies for the progress of
South Africa. (221)

\
In conclusion I would suggest that only an educated !

understanﬂing and a deeper knowledge of the factual inplica-

tions of tiae present restrictive legislation will lead to any

N S

progress in the field of race relations in South Africa.
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Jt seems to me therefore, -that the greatest contribution in
the future must come from social research. - For while values
and attitudes have their weight and whilst meny will recognize
the socio-economic ;faotors. outlined, :rational thought, an
enlightened public opinion, .and e national eppreciation of
the results of such legislation upon the prosperity éf the
country as a wheole, must still be dependent upon the wide
dissemination of scientifically verified fact.
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Before deciding on the precise field of study a great
deal of preliminary research had to be undertaken, involving
the discovery and study of relevant reference sources. After
a considerable amount of what mey be termed background reading,
an initial outline of the field to be covered was drawn up.

In narrowing this field it was obvicus that some specific
focus of study would hsve to be chosen. Further reading and
refinement wes necessary before the final topic and plan of
study was consolidated end the $itle finally settled. Indeed,
choosing the subject of this thesis was in itself a subject of

research.

With the precise field settled, detailed study
commenced on 26th Jepuary, 1959; the preliminary research
referred to sbove was carried on for several months prior to

that date.

Despite the fact that I was concerned only with
legislation affecting domicile snd mobility of the Native,
because of the occasional references to Na‘!;ivezs that are to

be found in a wide variety of legislative measures, I found it
necessary to peruse every legislative enactment from 1910-1958.
In addition, to clarify the field of study, it was necessary
to review .cert,ain_ Acts passed after 1958 as well as some pre-
Union Acts and Ordinances. | In thé bibliography, however, 1
have included only those Acts which refer to domicile and
mobility and such other legislative enactments as are specifi-

cally referred to in the text.

For the purpose of eacquiring a fuller understending of

and a background knowledge to the relevant Aets, I studied the
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debates held in Parliament prior to their final enactment.
This did not include the years 1915 to 192k, durlng -which
period no records of House of Assembly Debates were kept.
Throughout the period of study, every source or text
imestigaté&'wés entered on a separate index card, and the
bibli-ography wes then eonpiled from these cards. _Ex‘!‘;ensive
investigation of cross references was made and material from
contenporary literature and special publications which I
,consid_ered might be-useful was collected in the usual way.
Notes were made on direct quotations which seemed to be of
intei-est or of possible use. When the first draft was
embarked on, I had a complete bibliograsphy up to that d.ate.a.s _

well as files of relevant material.

Prior to the presentation for examination of the
thesia, I had prepared three complete drafts of the entire
work, although individual chapters and even whole sections

‘were redrafted more often.

All the work on this thesis has been carried out
. under the supervision of Mrs. B, Helm, School of Social Science,

| University of Cape Town.
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1.

2.

3.

4,

59

6.

Smell, A. "General Sociology. An Exposition of the Meain
Development in Sociologicel Theory from Spencer to
Ratzenhofer®. Page 729.

Quoted by Richmond; M.E. on opening page of "Social

Diagnosis®.

Gillin, T.L. "Social Pathology®. Page 4. Gillin
defines social.pathology as:

The study of the social patterns and processes
involved in man's failure to adjust himself

and his institutions to the necesaities of
existence to the end that he survive and satisfy
the felt needs of his nature.

MacIver, R.M. “Society". Pages 197-198:

Of' ell the orgenizations, large or smell, which
society unfolds, none transcends the family in
the intensity of its sociclogical significance.
It influences the whole life of =ociety in
innumerable ways, and its changes, « « .,
reverberate through the whole social structure.

As the very first social group with which the new born
child comes into contact, the fanﬁ.ly pleys an enormous
part in the development of his personality as his atti-
tudes, ideas, habits, and reactions are affected by his
membership., Indeed it is within this unit that eech

humen being leerns his role in society.

MacIver, R.M. "Society". Pages 8-9:

Wherever any group small or large, live
together in such a way that they share, not
this or that particular interest, but the
basic conditions of a common life, we call
that group a commmnity. The mark of a
commnity is that one’s life may be wholly
lived within it;, that 211 one's social
relationships may be found within it.

In North America domicile may be socially restricted
because of such cultural factors as community attitude

etc., but legally "all men are born free and equal'.
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‘Sowden, L. "Union of South Africa". Page 16,

~ Galpin, G.H. "There are no South Africans®. Page 42

end Patterson, S. "The Last Trek". Page 3.

A sentiment expressed by Adrian van Rheede tot Draken-

stein, visiting Commissioner to the Cepe in 1685 and

recorded in Council Policy Files.

"Journsl of Jan van Riebeek". Vol. 2 1656-1658. Page 86.

‘Theal, G.McC. "History and Ethnography of Africa South

of Zanbesi before 1795". Vol. 2 Page 59. ‘

"Journal of Jan van Riebeek". Vol.2 1656-1658.
Page 315. For copy of original document see Graphical

I1lustrations, Deed of.Slave Transfer.~~.Facsimile

 Sheet.
MecMillan, W.M. “Cepe Colour Question". Page 12.

- Gory, GoE. "The Rise of South Africa". Vol. III,

Pages 399-401. ~Cory emphasizes the friendship existing
between English and Dutch and their united attitude of
disapproval with regard to British protection of coloured

races.

Patterson, S. ‘"The Last Trek". Page 13 .and

Wa.lker, E.A. "The Great Trek". Pesge 330. Original

reference is only availeble in Transveal Archives.

"Die Dagboek van Anna Steenkamp en Fragmentjies oor die

Groot Trek deur 'n paar Saanwerkers". Page 10,
The daughter of Francois Retief (brother .of Piet Retief)
she left Graaff Reinet with her family on 5th May, 1837.

In her diary she writes:
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de reden waarom wij ons erven en plaatsen

(cont.) verliet, goed en bloet verlaten hebben, zijn

17.

19.

de volgende: de eerste de onophoudelijke
strooperij en diefstallen der kaffers en de
overheerschende trotshijt wvan hun schoon ons
goewerment ons schone belofte deed hebben wij
nochtans geen kompasasie voor ons geroofde
goederen ontvangen ten tweede de schandelijke
en onregvaardige handelwijs ven de vrijhijt
van onser slaven en nogtans heef de vrijhijt
ons so seer niet verdreven &ls de geleijkhij¢
de gelijkstelling met de Christenen, strijdig
met de wetten van God en het natuurlijk onder-
schijt van afkomst en geloof. Dat het onver-
draaglijk wes voor elk fatsoenlijk Christen
onder sulk een last te buijgen waarom wij dan
ons liever verwijderen des te beter ons geloof
en leer in suijverheijt te behouden, ten derden
mear het is niet nodig om van deese geschillin
iets meer aan te halen bewus zijn dat gij met
8l deese saasken bekent zijt meer ik wil u
liever vertalen wat ons is wedervaren op ons
U.ijttogo

De Kiewiet, C.W. "The Anatomy of South African Misery".
Page 90

De Kiewiet, C.W. "A History of South Africa, Social and

Economic". Page li.

De Kiewiet, C.W. "The Anatomy of South Africen Misery".

Page 21.

De Kiewiet, O.W. "The Anatomy of South African Misery".

Page 22.

The discovery of rich coal deposits at Witbank meant
much to the diamond mining industry, as coal had no

longer to be imported from England.

Although there was a continued need for agricultural

lsbour, the Natives found that cash weges were hard to
get on the farms and the terms of employment there were
not as attractive as in tixe towns where not only higher

wages but also educational facilities were offered.
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(cont.)
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27.

280

272

Education was the open sesame to & clearer under-
atanding of the white man's world. It was the compass
which guided the Native over the transition from an
existence in a uni-racial commmity to life in a mlti-

racial society.
Hellmann, E. "Problems of Urban Bantu Youth". Page 6.

Correspondent "The Role of the Pass Laws" Cape Times
16th October, 1959. (Being a report of a lecture

given on 15th October, 1959 by Simons, H.J.)

De Kiewiet, C.W. "The Anatomy of South African Misery™.
Page 37.

U.G.28, 1948. Pages 5-19 refer. In paragraph 28
Page 19 the report states:

From what we have already said it should be
clear, firstly, that the idea of total segre-
gation is utterly impracticable; secondly,
that the movement from country to town hes

a background of economic necessity -- that

it may, so one hopes, be guided and regulated,
and may perhaps also be limited, but that it
cannot be stopped or be turned in the opposite
direction; end, thirdly, that in our urban
areas there are not only Native migrant lsbour-
ers, but there is also a settled, permanent
Native population.

U.G. 61/1955. (1) Part 1, Chepter 7. The Population
Problem in South Africa. Pages 25-29, paragraphs 1-32.
(2) Part 2, Chapter 13. The Population of the Bantu
Areas. Pages 53-55, paregrephs 1-8. (3) Part 3,
Chapter 25. Development of the Bantu Areas. Pages

101-102, paragrsphs 1-12.

Ngubane, J.K. "The Hardening Terper of the African".
Race Relations Journal Vol. XXIII Nos. 2 and 3

October, 1956.
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30.

31 .

. 32. .

33.
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Year Book of United Nations Orgenization 1947/1948.
Text of the Universal Declaration of Human Rights

Page 575 Article 2.

"Poor-White Problem in South Africa. Report of
Carnegie Commission". Vol. I — Rural Impoverishment
and Rural Exodus. In Chapter 3, "Economic Change and
Rural Migration", the Commission emphasized the growth
of the White population in the urban areas and con-
firmed what Rev. A. Murray had written in an open
letter on "Our Poor Whites":
' As far as the towns are concerned we are
beginning to notice the same process that
is known in Europe: -the poor are determinedly
making for the towns eand villages.
(Page 56 of report refers)
This statement was substantiated by the Génn‘iiis?sion-’

with a teble and greph relating to the growth of the

White urban population from 1890/1891-1931.

Ballinger, M. -"All Union Politics are Native Affairs,

The Interdependence of European snd Africen", South

Africen Affairs Pamphlets No. 4 of 1944, Page 2.

Hoernlé, R.J.A. - "South African Native Policy and the
Liberal Spirit". Page 4.

1858 Grondwet ven de Zuid-Afrikasnsche Republiek
provided that:

Het volk wil geene gelijkstelling van
gekleurden met blanke ingezetenen toestaan,
noch in Kerk noch in Staat. (Art.9)

Geen gekleurden, noch bastaarden zullen
tosgelaten worden in onze vergaderingen. (Art.3l)
De leden ven den Volksraad worden door de
meerderheid ven stemmen door het volk
gekozen. Ieder burger die den ocuderdom
van 21 jaren en daar boven bereikt heeft,
zal stemgeregtigd burger zijn, mits lid-
mast der Neduitsch Hervormie Kerk zijnde.



35,

360

37,

38,

59.
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Section 1 of the Electoral Law Amendment Act (No.30 of
1958) provides that, "Adult person includes a White

person of or over the age of 18 years".

House of Assenbly Debates. Vol.64. Col.218.

16th August, 1948.

Merquard, L. "The Peoples and Policies of South Africe"’

Page 108.
Hofmeyr, J.H. - "South Africa”. Pagé 3.

Seetion 3 Law No.4 of 1885 provides:
‘De Staatspresident zal geregtigd zijn in
districten door den Volksraad als noodig
bepaald, commissarissen over de naturellen
aan te stellen om alle zaken in deze wet
vermeld en al zoodanige bevelen of opdragten

van tijd to tijd door de Regering te geven,
ten uitvoer te brengen.

Brookes, E. - "The History of Native Policy in South
Africa from 1830 to the Present Day". Page 22. He
Quotes from Report of Natel Native Affairs Commission
1852-1853, Pege 8. The originel report is only

available in Transvaal Archives.
Roux,- E. - "Pime Longer than Rope®. Page 54.

Cape Colony Report of the Native Affairs Commission 191C.

@26 - 1910, Page 20, para.58.

In particular The Native Laws and Customs Commission

made a tremendous contribution to this understanding.
The Commission, the members of which were Sir J.D.Bearry,
Mr J.Ayliff, and Mr W.E.Stenford, dealt with a series
of questions upon the subjects of criminal end eivil
law, merriage end inheritance; and land-tenure and self-

government in the Native territories. After obtaining
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L2, evidence on these matters from experts, both Whites
(cont.’)
and Netives, over a period extending from 7th Septem~

ber; 1881 to June, 1882, the Commission in a monumental
work summed up and analysed its findings in the Report

G 4 of 1883.
43, Hofmeyr, J.H. "South Africa". Page 131.
Ly ‘Sowden, L. "Union of South Afrieﬁ"o Page 207.
45. T.P.1 - 1922. Page 47. Para. 267.

6. = U.G.54 of 1939. Page 22. Appendix H -- "Native Urban
Areas" refers. The Commission reported:

The obligetions thus imposed upon local
authorities for the control of the Native
urban population and for the improvement
of their living conditions, have been
variously accepted. In many towns the
press and a strong public spirit have
combined to bring sbout the improvements
which followed the passing of the Act.

In other cases little or nothing was done.
Nor indeed, when Native policy itself was
8till undecided, and it was yet uncertain
whether territorial separation was to be
the principle in future, could mich effort
be expected. It was in this twilight of
purpose that the administration of Native
affairs in the urban areas proceeded for
Some years.

U7 ‘Hertzog, J.B.M. "Native Poliey in South Africa". Page 6.
48. ‘Hertzog, J.B.M. "Smithfield Toespraak". Page 10.

490 Correspondent.  "New Points in Native Poliecy, Hertzog
on Territorial Segregation". Cape Times, L4th December,
1925. (Being report of Hertzog's speech outlining -
his Native Policy to the Native Conference in Pretoria

on 3rd December; 1925).

50. - +van den Heever, C.M. "General J.B.M.Hertzog". Page 229,
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55,
56.

57.

580
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‘In the Schedule to the Natives Lend Act Amendment Bill

of 1926 certein Native areas were set aside for speci-
fie Native language groups. This was an indication
of legislation aimed at perpetuating Native tribal

differences.

‘Russell, A.G. "Colour Race and Empire". Page 220.

House of Assenbly Debates Vol.71 Col.4710. 20th Aprii,

1950.

‘Apartheid, is an Afrikasns term which means "apartness,

separation; separate development or segregation”.

‘Fagan, H.A. "Our Responsibility®. Page 23.

Hobart Houghton, D. "Economic Dangers of Separate

Bantu Development™. Optima. December, 1959. 'P.a.ge 190.

House of Assembly Debates Vol.71l. Col,L4710. 20th April,

1950,

House of Assembly Debates Vol.64. Col.219. 16th Au-

gust, 1948.

‘House of Assembly Debates. Vol.75. Cols. 6820 and

6821. 16th May, 1951.

This is an elaboration of the Hertzog policy which did
not (except in one instant dnnng the passage of a Bill
which did not become an Act -- Seé Notes to the Chap-
ters No.51) take into consideration differences of

tribal customs, language, and tradition.
Fagen, HoA. "Our Responsibility". Page Lk.

House of Assembly Debates. Vol.7l. ©Cols. 414 and

4142, 12th April, 1950.
In reply to a question by the Leader of the Opposition



62.
(cont.)

63.

6l

650
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the Honourable J.G.N.Strauss, whether the Nationalist
Party wes against the idea of total territorial apart-
heid which was outlined at a Congress of the Dq‘!;ch
Reformed Churches in Bloemfontein and claimed mist be
carried out in due course the Prime Mix.ﬁ:..s‘ter; .lv).raD.F.
‘Malen stated:

" Well, if one could attain totel territorial
apartheid, if it were practicable, everybody
would admit that it would be an ideal state
of affairs. It would be an ideal state,
but that is not the policy of our party.

‘It is not the policy of our party, and it is
nowhere to be found in our official declara-
tions of policy. On the contrary, when I
was asked in this House on previouws occasions
whether that was what we were aiming at, when
we were accused of aiming at total territorial
.8segregation, I clearly stated, and I said it
clearly on platforms, that total territorial
separation was impracticable under present
eircumstances in South Africa, where our whole
economic structure is to a large extent based
on Native labour. It is not practicable and
it does not pay any party to endeavour to
achieve the impossible. One must found one's -
policy on what is possible of achievement.

‘Hobart Houghton, D, "Summary of the Findings and
Recommendations of the Tomlinson Commission" Report.

Page 1.

Correspondent. "Apartheidsberig Foutief -~ Dr.Verwoerd

se Verklaring®. Dagbreek en Sondagnuus 28 Azétgustus 1955
(Being report made hy G.C.Coetsee, 28 Height Street, .
Doornfontein, Johannesburg, of a statement iss'ued,i;r
Dr.Verwoerd, as Minister of Native Affairs, in clerifi-
cation of an incorrect report on a speech made by him

during the previous week at Greytown, Natal).

‘House of Assembly Debates. Vol.90. OCols. 186, 187

and 188. 20th January, 1956.
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House of Assembly Debates. Vol. 71. Cols. 4711 and

4712. 20th April, 1950.

Correspondent. "Apartheidsberig Foutief -- Dr.Verwoerd

se Verklaring". Dagbreek en Sondagnmms. 28 Augustus

1955. (Being report made by G.C.Coetsee, 28 Height

Street, Doornfontein, Johennesburg, of a statement
issued by Dr. Verwoerd; as Minister of Native Affairs,
in clarification of an incorrect report on a speech made

by him during the previous week at Greytown, Natal).

House of Assembly Debates. Vol.98. Col.3805. 15th Sep-

tenber, 1958,
Pagan, H.A. "Our Responsibility". Page L2.

Simons, H.sJ. "The Law, and Its Admifiistration". Hand-

book on Rece Relations in South Africa. Page 4l.

Ehrlich, E. "Fundamental Principles of the Sociology
of Lew". Page 390. |
Timasheff, N.S. "An Introduction to the Sociology of

Law". Page 273.

Timasheff, N.S. "An Introduction to the Sociology of

Lew", Page 273.

Wille, G.. '"Prineiples of South African Lew" (2nd Ed.

1945). Chapter 2, Section 2. Pages 6-7.
Whitfield, G.M.B. "South Africen Native Law". Page 1.
Sorokin, P.M. "Social Mobility". Page 11.

Ehrlich, E. "Fundamental Principles of the Sociology of

Law". Introduction. Page xox.

Potter, Ho "The Quest of Justice". Page 7.
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80.
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82,

83.

84.

85.

86.

87.

88.
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Ehrlich, E. "Fundamental Principles of the Sociology
of Law". Page 372.

Brookes; E. "History of Native Policy in South Africa"
Page‘lo-92o

Ehrlich, E. "Fundamentel Principles of the Sociology

of Law": Page 374.

Ehrlich, E. "Fundamental Principles of the Sociology

of Law". Page 37k.
Russell, A.G. "Colour Race and Empire". Pages 12-~13.

MaocCrone, I.D. "Race Attitudes in South Africa".

Page 290.

Theal, G.McCall.. "History of South Africa Since Sep-

tember, 1795". Vol.l, Page 450.

Section 8 of Kleurlingen in Steden en Dorpen Wet No.8,
1893 lays down:

De uitdrukking "kleurling" of "kleurlingen"
in deze wet voorkomende tenzij de lezing of
tekst 2zulks duidelijk verbiedt of wverhindert,
moet worden uitgelegd en genomen toepasslijk
te zijn op, en in te sluiten den man of de
mannen, zoowel als de vrouw of vrouwen, boven
den ouderdom of vermoedelijken ouderdom van
16 jaren, ven alle in boorlingen van Zuid
Afrika, en ook van alle gekleurde personen
en allen die volgens de wet of gewoonte
Kleurlingen of gekleurde personen gencemi

of als zulks behandeld worden, van welk ras
of van welke naesionaliteit ziJ ook zijn mogen.

G.80, 1904. Preliminary Report of the Director of the
Census with detailed returns of Population and Build-
ings. Page (X).

G.80, 1904, Page (X)-

Births, Marriages and Deaths Registration Act (No.l7
of 1923). Section 35.
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90, Natives Land Act (No.27 of 1913). Section 10.

91. Receiver is a person authorized to collect any tax

imposed by the Taxation Acts of 1925 and 1931.

92, .In terms of the Native Administration Amendment Act
(No.9 of 1939) Section 3, these areas pioclaimed under
Section 6(1) Native Administration Act (No.38 'of 1927),
refer to Scheduled Native Areas, (Land Act Noo27 of
1913 refers) or Released Aress as defined in the Native
Trust and Lend Act (No.18 of 1936), or to any land

which is owned by the South African Native Trust.

93, In explanation i.e. any marriage being a union in accor-
dance with any law in force in any Province, governing
marriages (but excluding any union contrected under
Native law and custom) contracted prior to the com

mencement of this Act, that is 10th July, 1936.

9. Representation of Natives Act (No.1l2 of 1936).

Section 1.

95. Natives (Urban Areas) Consolidation Act (No.25 of 1945)
Section 1.
96. Group Areas Act (No.41 of 1950) Section 2.

97. Population Registration Act (No.30 of 1950).
Section 1 (x).

98. MacIver, R.M. '"Socie';y"o, Page 8.

99. Eubank, B.E. "Concepts of Sociology". fage 96.

100. MacIver, R.M. "Society". Page 13. | MacIver defines
Group as:

any collection of social beings who enter into
distinctive social relationships with one another.
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101. MacCrone, I.D. "Race Attitudes in South Africa®.

Page 290.

102 St.luke. Chepter 2, verses 1 and 3. The term "taxed"
means "inrolled" (i.e. enrolled). In an explanatory
note to Bt.lwuke, Chepter 2',.t'his meening is given‘

103. ‘“"Verslag van die Kommissie vir die sosio-ekonomiese
ontwikkeling van die Bantoegebiede binne die Unie van
Suid Afrika." Vol.3, Section 1. Chepter 7, Page 7.
(1) The figure 8,535 excludes epproximately 650,000
foreign born Natives of which approximately two-thirds

ere temporary migrant labourers.

104. "Verslag van die Kommissie vir die sosio-ekonomiese
ontwikkeling van die Bantoegebiede binne die Unie van

Suid Afrika". Vol.3, Section 1. OChepter 7. Page 4.

105. Official Year Book of the Union of South Africa. No.29

1956-19570
106, Page 188 Optima Decez_xbe:;_, 1959.
107. U.G. 61/1955. Page 29.

108. Official Year Book of the Union of South Africa. No.29,

1956"19576
109. UNO Statisticel Year Book 1952.

110. Demogrephic Year Book 1958, Page 104. UNO Statistical

Year Book 1959, Page 40.

111. Hobart Houghton, D. “Economic Dangers of Separate
Bantu Development”. Optima, December 1959. Page 196.

Mep A used as illustration in this article.

1120 Uo G'vo 61/1955 o Map 29 o
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113, U.G. 61/1955. Map 3.
114 U.G. 61/1955. Map 5.

115. | "Verslag ven die Kommissie vir die sosio-ekonomiese
ontwikkeling ven die Bantoegebiede binne die Unie van
Suid Afrika®. Vol.3, Section 1. Chapter 7. Page 34(a)
(1) Includes train travellers. "Ieder syfer is onaf-
hanklik tot die nasste 1000 afgerond. Alle syfers

aan hersiening onderhewig".

116, ™erslag ven die Kommissie vir die sosio-~ekonomiese
ontwikkeling van die Bantoegebiede binne die Unie van

Suid Afrika". Vol.3, Section.l.Chapter 7. Page 34(a).

117. Information for Teble 9 calculated from statistics
obtained from the following sources:
1911 Census Report. Figures calculated from Table XVII.

Return of Population Urban Centres, Pages 86-93.

U.Gs40 of 1924. Distribution of Population by Race,

Sex ete., for year 1921, Table 1.
U.G.50 of 1936. Teble 3.

Union of South Africa Bureau of Census and Statisties.

Special Report No.200. Page 3. Table 1. 1946 and 1951

118. Hobart Houghton, D. "Economic Dangers of Separate Bantu
Development". OQOptima, Decembey 1959. Page 196. Msp

used as illustration in this article.

119. "Verslag van die Kommissie vir die sosio-ekonomiese
ontwikkeling ven die Bentoe-~gebiede binne die Unie wan

Suid Afrika®. Vol.3, Section 1. GChapter 7. Page 42.

120. U.G. 61/1955. Page 29.

~
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122,

123.

124

125.
126.

127,

128.

129.
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U.G. 61/1955. Page 42.

House of Assembly Debates. Vol.26, Col.2747, 30th

- April, 1936 end Roux, E. "Lend and Agriculture in

the Native Reserves®. Handbook on Race Relations in

. South Africa. Page 172.

"Wersleg van die Kommissie vir die sosio-ekonomiese

ontwikkeling ven die Bantoegebiede binne die Unie van

"Suid Afrika®., Vol.4, Section 2. Chepter 1l. Page 43.

"Verslag van die Kommissie vir die sosio-ekonomiese

ontwikkelirg van die Bantoegebiede binne die Unie van

Suid Afrika". Vol.k4, Section 2. Chapter 11. Page 42.

U.G. 61/1955. Page 4b.

U.G. 61/1955. Map 6.

U.G.28 of 1948, Page 8, Para.9. and Fagan, H.A.

"Our Responsibility". Page 51. It was only at the
1936 census thet for the first time an attempt was made
to obtain particulars with regard to a division of the

Native population between different kinds of areas and

not as previously just on the basis of a straightfor~

ward geographical division.

U.G. 61/1955. Meap 63.

“"Verslag ven die Kommissie vir die sosio-ekonomiese

ontwikkeling ven die Bantoegebiede binne die Unie van

Suid Afrika". Vol.3, Section 1. Chapter 7. Page 53.

(1) No seperate figures aveilsble for White farms and

other rural areas.
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131.

132.

133.

134

135
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Long, H.H. end Johnson, C.8. "People versus Property.

- Race Restrictive Covenants in Housing". Quoted from a

statement made by Justice Edgerton when handling a
Supreme Court Case in U.S.A. which involved reference

to the Constitutlon and. Civil R:Lghts.

Calderwood, D.M. ‘"Native Housing in South Africa".
Page 201. He quotes Winston Churchill as having said
this on 9th November, 1953.

Immigrants' Regulation Act (No.22 of 1913). Section :

Interpretation of Terms."
Wet 16, 1894. Art.l.

In terms of Article 13 of Pretoria Convention 1881:

"Leave shall be given to Natives to obtain
ground, but the pessing of transfer of such
ground shall in every case be made and

- registered in the name of the Commission

for Kafir Locations hereinafter, provided for,
for the benefit of such Natives.

Transvaal‘Law Reports. 1905. Pages 130-140.

In Supreme Court Case Tsewu vs. Registrar of Deeds

held on 4th April, 1905, it was upheld that a Native
of South Africa was entitled to claim transfer in the
Deeds Office of eny land of which he was the owner;

and the Registrar of Deeds was not justified in refusing

to pass transfer of such land to him. In this Case

‘the Native had purchased land in the township of Klip-

riversoog, near Johannesburg and hed applied to the

Registrar of Deeds for transfer of the land to be

- passed to him. The Registrar had refused because the

epplicent was a Native.



136.

137.

'1380

139.
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South African Native Affairs Commission Report, (1903-

1905) Cd. 2399. Page 28, para.207.

House of Assenbly Debates. Col.2270, 9th May,1913.
‘Early House of Assembly Debates were not recorded

verbatim, nor were the Debates catalogued in volumes.

‘Volume 1 was issued for the period 25th January, 192

$o 10th April, 192%.
House of Assenbly Debates. ' C0l.2273, 9th May, 1913.

South Africen Lew Reports. Decisions of the Supreme
Court of South African Appellate Division April~June,
1917. Page 212. C.d.Innes in stating the facts of
the Case Thompson end Stillwell versus Khama held on
5th May, 1917 said the Act (i.e. 1913 Land Act) con-
tained a clause of exemption from its restrictive pro-
visions, appliceble only to the Cape Province, and
expressed in terms lamentably obscure. It was evi-
dently intended to prevent any interference with the
acquisition of franchise qualifications, in so far as

they were connected with rights to land.

House of Assenbly Debates. Vol.26. Col.2746.

30th April, 19%. |

Native Trust and Land Act (No.18 of 1936) 'Section 6(1)
(a) end (b).

Jones, Edith B. "South Africen Native Land Policy".

Page 196 Bantu Studies Vol.XIV 1940. Pages 175-197.

The Report of the Native Farm Labour Committee (1937-
1939) was never published and reference to this Report.

is only availeble through secondary sources.
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150.

151.

'1529

153,

154.

155,

156.

157.
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UcGolB of 1937. Page 14, para.39.
Native Locations Amendment Act No.8 of 1878 Section 2.

Rogers, Ho "Native Administration in the Union of

South Africa". Page 155.
Brookes, E. "History of Native Policy". Pages 334-335.

MacMillen, W. "Africa Emergent™. Page 314.

House of Assenbly Debates, Vol.1l8. Col.641, 4th Feb-

TUary, 1932,

Rogers, H. - "Native Administration in the Union of

South Africa". Page 14l.

Native Trust and Land Act (No.18 of 1936) Section 49.

Section 43, referred to in the definition of a labour

tenant; deals with presumption as to occupation of land

by Natives.

Native Trust end Land Act (No.1l8 of 1936) Section 26

(1) and (2).

Native Trust and Land Act (No.18 of 1936) Section 38.

‘House of Assembly Debates. Vol.8)4, Col.,908, 22nd Feb-

ruary, 1954

House of Assembly Debates. Vol.84, Cols.911 and 912,

22nd PFebruary, 1954.

UNO, "Third Report of the United Nations Commission on
the Racial Situation ian the Union of South Africa. 1955™.

Page L}Oo
U.G.7 of 1919 "Natives in Urban Areas". Page 1.

UoGo'}lﬂ- Of 1911}0 Parao 2350
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159.
160,
161.

'1620

163.

- 164.

165.

166,

167.

168.
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For period 1st August, 1918 to 30th November, 1918
the death rate among non-Whites from influenza was
27.19 per 1000 of the population. Page 18 U.G. 34 of
1922 refers.

UoGa'}ll— Of 19220 Page 130

U.G. 34 of 1922. Page 19.

'ToPo-l - 19220 Pa.ge l‘-?’ para0'267o

Adapted from Natives Urban Areas Act (No.21 of 1923)

‘Section 5.

-Until 1937 only in Bloemfontein had Natives, with the

permission of the local authority been permitted to
build their own houses in Native locations or villages

in urban areas.

‘House of Assembly Debates. Vol.lh Col.210. 29th Janu-

ary, 1930.
Native Laws Amendment Act (No.46 of 1937) Section 4 bis.
In terms of para.(f) of sub-section 1 of Section 12 of

NativesUrben Areas Act (No.21l of 1923) every male

Native following the occupation of "togt" or casual

labourer in a proclaimed area was to be licensed.

House of Assembly Debates. Vol.51 Gol.2697.

2nd Merch, 1945.

‘House of Assembly Debates. Vol.73 Cols.7433=7434.

29th May, 1950.

House of Assembly Debates. Vol.84 OCols.2540 and 2541.

23rd March, 1954.

Public Health Act (No.36 of 1919) Section 159.
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171.

172.

173.

17%.

175.

176.

177

178.

179,

1180.

On 1lst August, 1944 the Central Housing Board was
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replacéd by the National Housing and Plenning Commission.

U.G.29 of 1939. Page 5, paragraphs 13 and 14.

U.G:29 of 1939, Page 5, para.l5:
By sub-economic housing is meant the provision
of houses for letting purposes at rentals which
are insufficient to defray the full cost of

interest and redemption of the loan as well as
the cost of maintenance of the houses.

Report of the Inter-Departmental Committee of the
Social, Health, and Economic Conditions of Urban
Natives, 1942. Often referred to as the Smit Report
because Mr D. Smit, who at that time was Secretary for
Native Affairs , was Chairman of this Committee.

Page 13. Paragraphs 155, 157 and 158.

.House of Assembly Debates. Vol.87, Cols.519 and 520.

3rd February, 1955.

House of Assembly Debates. Vol.87, Col.519. 3rd Feb-
ruéry, 1955 refers.

Nativés (Urban Areas) Consolidation Act (No.25 of
1945) Section 1.

Natives Urben Areas Amendment Act (No.1l6 of 1955)
Section 1.

Hofmeyr, J.H. "South Africa". Pages 171-172.

De Kiewiet, G.W. "History of South Africa, Social
and Economic". Page 238.

Year Book of UNO 1948/1949. Text of the Universal

Declaration of Human Rights. Pages 535-536

Article 13 (1).



181.

182.

183.

184.

185¢

186.

187.

188.

18 9 ©

190,

191.

Year Book of UNO 1948/1949. Text of the Universal
Declaration of Human Rights. Pages 535-536.

Article 13 (2).
Sorokin, P. "Social Mobility". Page 393.

House of Assembly Debates. Vo0l.80., Col.9161

23rd June, 1952,

U.G. 41 of 1922. Page 3. This explanatory statement
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