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INTRODUCTION

The topic of this dissertation is primarily concerned with
evaluating the practical and jurisprudential merits o% the modern
principle of volenti non fit iniuria as it is applied in the context of
~the South African Delictual Law on patrimonial loss. Though a similar
evaluation of the volenti doctrine in respect to the modern Actio
Iniuriarum;falls outside the scope of this dissertation, reference will

“also be made to the Volenti defence in that context.

The main questions which will be examined here concern (1) Whether
Q‘the doctrine constitutes an anomaly within the framework of modern South
African jurisprudence concerning delictual culpability and (2) the extent
‘ fto which tﬁe doctrine effective]y decides every-day issues of such
' ‘defictua1 liability. On the basis that Roman and Roman-Dutch jurisprudence
v_”constitutes the fons et’origovof‘the;modern delictual action for
'Vcompehsation for patrimoniaf loss]/ two factors will be considered under
'17(1),above. viz. |
(a) the relevancy of the present defence of volenti non fit iniuria
to the actio legis Aquiliae and the equivalent Roman-Dutch
Aquilian action and
(b) the extent to which the Aquilian notion of fault is referred
to as the basis of the delictual ob]iéation in such modern
actions.
\ The jurisprudential evaluation of the volenti doctrine will consequently
IVVindicate the degree to which the modern delictual law on patrimonial

“-loss has retained its original Civilian characteristics.

- The effectiveness of the docfrine as a means of determining delictual

- Tliability for patrimonial loss will be examined with reference to South

- African and English case law and discussed in terms of Civil and Common Law

. jurisprudence.



"f;;VOLENTI.AND MODERN DELICTUAL JURISPRUDENCE ON PATRIMONIAL LOSS

-~ THE ORIGIN OF THE MAXIM

There are two possible sources of this maxim as it is applied to

- the South African delictual law on patrimonial loss, both being ultimately

 ff'vderived from two Digest fragments by Ulpian on the Praetors Edict.

ff»{]; The first source is found in the Canon Law, in Regula 27 of the
_Liber Sextus of Boniface VIII, which states that 'scienti et consentienti

“non fit iniuria neque dolus'. This regula may have been based on a

o fragment taken from Ulpian Book 66 ad Edictum, and cited as a rule of the

:i_ancient Jurists in D.50 17 145; namely 'nemo videtur fraudare eos, qui
f  sciunt et consentiunt'. In context, in Book 66 ad Edictum, it follows

‘a discussion on the adictal remedy for creditors in cases of fraud.

.-'-Ulpian points out, however, that where the creditors were aware of, and

- .. consented to, any transaction between the debtor and a third party, the

2/

- quéstion of fraud did not arise.

This requla is cited frequently by the Roman-Dutch jurists in

tp'respect of cases of consent to deliberate acts of wrong-doing causing

. non-patrimonial loss. Thus Groenewegen inserts a reference to it in

Grotius' 'Inleidinge tot de Hollardsche Rechtsgeleerdheid' at 3.35.8.3/
In this section, Grotius deals with the question of whether recompense
 oUghf to be paid to virgins who consent, after persuasion, to extra
3 .marita] intercourse. Though consent ought to bar such a claim in these
;léases,’he adds that the customary law of Holland provides otherwise.
: ; Vén Leeuwen also refers to the regula when considering the crim{nal

aspects of the same situation in'Roman-Dutch Law '4.36.4.

2. The second possible source of the maxim is a fragment from Ulpian
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. Book 56 ad Edictum, c}ted in D47.10.1.5 (de iniuriis et famosis libellis).
| ~In context, Ulpian distinguishes, in the delict of Iniuria, between the
. liabiTity of a person to a paterfamilias and a filius, where the latter

5f'has willing consented to be the subject of a sale.

'Patri suo quidem nomine competit iniuriarum actio, filii vero

""" nomine non competit quia nulla iniuria est quae in volentem fiat.'

Van der keesse] cites this fragment and D50.17.145 in his
ﬁ‘ﬂ';Praelectiones ad Ius Criminale' 47.10.12 when discussing situations in
valwhfch a person is understood to have suffered a personal wrong, sufficient
V';; to.constitute a remedy for private redress. It is important tovnote that
| neither of these two references to consent by Ulpian deal specifically
with theAdeiipt of Damnum Iniuria Datum; the former being concerned with

_Dolus and the latter with Injuria.

In the decisions of contemporary cases in South African Law, on the
f;3Adelictua] action for patrimonial loss and also the civil wrong of defamation
"f;;there hés been a tendency for the judiciary to consider the wording of the
7:j:1atter fragment by Ulpian on the Delict of Iniuria in both contexts.
1{:Thus‘with respect to Defamation, De Villiers, C.J. directly applied Ulpian's
| 'rule' in D.47.10.1.5 when absolving the defendant on the ground of consent
”fin Bennettkv Morris 1893 10S.C.223 at page 227.4j On the other hand, in
f;’the case of Lampert v Hefer N.0 1955(2)S.A.507 A.D. where the plaintiff
’;  faised an action for damages based on the delictual action for patrimonial
_ 1oss, Fagan J.A. also referred to D47.10.1.5 when considering whether the
' ‘~a11egation of'a voluntary assumption of risk constituted a competent
?{  defence in South African Law. It might be noted in passing that reference
t,yﬁas been made to Digest Fragments other than those discussed above, where

. the issue of consent has arisen in an action for patrimonial loss. In



‘fi Davids vaende]Sohn 1898 155.C.367, for example, De Villiers, C.J.,
‘figbafter stafing the present-day form of the volenti maxim, added that it
-‘i:waévhot taken verbatim from the Roman Law, but the principle which
;;zunaer]ies-it was fully recognised. One of the rules of law, for instance,
_:ic{ted in the Digest (50.17.203) is that a person who sustains dahage
"i_;thrOUgh‘his'own fault is not deemed in law to have sustained any damage
137at a11' .5/ D50.17.203, however, is cTear]y further from the particular
. ?lhotion of consent as a defence, due to the emphasis placed on ex culpa sua,
Tiilfthan the two fragments from Ulpian mentfoned above. Consequently, of the
ﬁ}:two Roman Law sources, i.e. Ulpian D50.17.145, which can be considered the
-liii"béSis of Regula 27, and Ulpian D47.10.1.5, recognition might appear to be
"f; giQen—to the latter by the judiciary today as the prototype of the modern
.:u3maxim applied in both delictual actions for patrimonial loss and défamation.
. The D47.10.1.5 fragment,like that of D50.17.145, however, supplies no
;L;-indicatfon in context of the proprity-of applying such a defehce*torthe

" delict of Damnum Iniuria Datum.

J7;5‘Regu]a'27, Implied Consent and Volenti

3 Professor McKerron in his book on the 'Law of Delict' gives the
 fi=fo1]owing definition of the efféct'of the volenti maxim on present-day

,‘:*Sduth African law on patrimonial loss :

'No man can complain of an act which he has expressly or impliedly
assented to. The maxim is applicable to cases where a person has

~ consented to suffer something which would otherwise be an
intentional wrong. But the maxim is used in a wider sense and
is applied to cases where a person has consented to run the risk of
unintentional harm which would otherwise be attributable to the
negligence of the person who caused it.' 6/

The second part of this definition is an extension of the first to

cover the contingency of patrimonial loss arising from unintentional acts

;u.ﬂf,considered_de]ictua]. If Regula 27 can be considered to embody the



4’
" mediaeval notion of consent as a defence to delictual actions for the
f'.recovery of a patrimonial loss, the question which then arises is whether

';?‘]3th.century Canon Law provided a defence of consent based on both

M ¢

- implied and express assent.

VFikst]y, it would éppear that Regula 27 could have been applied to
’f§1]3th Century reipersecutory Canon Law actions due to the use of the word
’Hf-‘do]us'. For example it is stated in the Decretals of Gregory IX in the
:title De Iniuriis et Damno Dato’/ that, 'si culpa tua est damnum, vel
~iniuria irrogata, seu aliis irrogantibus opem forte tulisti, aut haec
".imperitia tua, sive negligentia evenerunt, his satisfacere te oportet'.
v.From the commentary of the 13th century Canonist Hostiensis8/ on this
 chapter it is clear that the 'iniuria' referred to above was cohsidered
: in terms.of the Roman Delict of Iniuria and not in terms of Damnum iniuria
,;fvdatﬁmtg/ Daﬁnum on the other hand is suffered 'tua culpa' which Hostiensis
' séys, referring to Justinian’s Institutes 4.3.7,'inc1udes the concepts of
‘iimperitia and neg]igentia.]o/ However, we know from the Civil law glossator
- Azo whose writings preceded the publication of Gregory IX's Decreta]s,]]/
) ,_that culpa was considered to include deliberate wrong-doing or dolus. Thus
' 7€ he states in his 'Summa’ '2/ that : *Culpam semper intelligo sic, ut et
" dolus culpae contineatur', which he says is abparent from D9.2.5.]]3/
‘.and D.4.4.9.2§ ]{/ Cbnsequent]y it would not be unreasonable to suppose
- that in Thirteenth Century Canon Law questions of Damnum involving
- deliberate acts of wfong-doing were considered in terms of dolus and
:}_ subsumed, alonc with issues of imperitia and negligentia under the concept
l-of cu]pd. If this were the case, it could bé said that though the dolus
':"v of Ru]e 27, to which knowledge and agreement is a good defence, is derived
~ from a passage in Classical law specially dealing with the delict of

15/

dolus '<(050‘]7'145) when taken out of cohtext and restated. ijn a
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zf;géneral legal maxim, it affords ostensible evidence of a similar defence
k55t0’reipersecutory actions founded on deliberate wrong-doing in the 13th

fffcéntury Canon law.

On the ofher hand, there‘is no clear indication from the Canon
”:1aw that the reqgula was also applied to cases -of unintentional wrong-
ff‘doing'at that time. From this it may cbnsequent]y be assumed that the

 5fregu]a was primarily considered in terms of deliberate acts to which

VV; consent might be a factor determining the issue of civil liability.

e Second]y,‘several cases within which the Regula is envisaged as
'J’bpefating under the Canon law all involve situations where express
B rather thanvimplied consent is a vital factor, e.g. as late as the 1541

'3i ed1tion of the Liber Sextuslex the explanatory gloss states 'scientj et

—

fzjcdnsentienti non fit iniuria néque(do]us4: an hac regula figuratur per 11.ff.

-'f"’de actionibus‘empti et venditi' (D]éti:].l Ulpian).

The illustration which foi]ows shows that no dolus has been perpetrated
'ihnd'hencé no actio ex empto can arise where an emptor gives his express
V-, c§nsent to purchase a house over which he knows an urban servitude to exist.
‘F;:Similafly,théfe is no dolus where anyingenuds consents to many a woman whom
al;he5knows to be a slave and the rule is stated to be in accordance with the
L fprovisions‘of the Aedilician Edicts. This tends to indicate that so far as
- the Regula hay haye applied to reipersecutory delictual actions, not only was
7ﬁt'itvrestricted to deliberate acts giving rise to loss s but that consent to

~:>‘such-acts was only considered in formal terms.]7/

I4

With respect to the nature of consent, the difference between the
':‘.probable effect of Regula 27 on reipersecutory delictual actions, and

the effect of the volenti maxim on present day patrimonial cases, is



. ;substahtia1. The present day interpretation of the volenti maxim to

~include-implied consent would appear to indicate a major difference in

kA)‘Out]ook;on the nature of a plaintiff's consent in delictual cases. The
*‘presentnday interpretation of the vo]enti maxim would appear to place
“such consent in a special category from the juristic act involving

' ;vvolition which 1s'traditiona11y considéred consent. The question which

o mﬁst now be asked is whether this present day interpretation of volenti

;‘ih respect to implied consent, owes its currency to the development of

- ‘; Séme‘de]ictua] principle of consent in the system from which Regula 27

" is ultimately derived, i.e. Roman law, or from some other source. In

other words, whether or not volenti, as a principle of modern South

‘1 7African delictual law on patrimonial loss is an anomalous concept with

v

| respect to the source and basis of the patrimonial action.

.~ Consent in Roman Delictual Law on Patrimonial Loss (the Lex Aquilia)

There is reasonab]e eQidence to suggest that in 13th century Canon

f‘?]aw the defence of express consent to the Aquilian action could have
existed albeit restricted to intentional acts. In classical Roman law,

’asvin Byzantine iaw, however, there is no specific statement on the
effects of consent in the lex Aquilia (as there is in respect to the

! :~delicts of do]us,lSZ furtum and iniuria). Consent could, in the case
- of agreements not specifica]]y recognised by the Civil law and those

19/ However,

- stricti iuris, counter the defendant's exceptio doli.
'"‘though nothing is expressly stated in the lex Aquilia it may be that éome
,  6f the juristic solutions to questions of liability were influenced by the
“@~notion of express consent as it was applied elsewhere in Delict. On

the other hand, situations in which liability today would be considered

in terms of implied consentZO/ were specifically determined on recognised
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'i,grounds of Aquilian Tiability i.e. culpa or dolus,without any reference
';.béing made to the notion of consent where none expressly existed;

- Generally, the notion that consent to an act, which would otherwise incur

| 7Lde1ictda] Tiability, abso]ves the defendant, would appear to be a fairly

':1; natural and expected conclusion to arrive at both in Roman law and present

'}v;ﬂday law. - In order to throw more light on the question of consent in

":ﬁ_thev1ex Aquilia it is worthwhile examining the Roman law texts involving

'7g:cdn$ent in the delicts of dolus, iniuria and furtum in order to es}gb]ish

exact]y why consent is regarded as a good defence in these delicts. |

'~ The main reason which emerges to indicate why consent was regarded

J.*i_as a good defence in all three delicts is that it prevented the delictual

"~ obligation from arising.21/ In other words, from the substantive 'case’

~ law built round these delicts, it is apparent that consent would render

N 4 impossib]e for a plaintiff to prove all the requisite factors demanded

‘fi{ﬂbéfore a iudex could give effect to his formulary demands, i.e. when a

'>p]aintiff admitted consent he would cease to have a legally relevant

“‘case on which a iudex might reach a factual conclusion. For example, in

furtum three facta probanda could be said to exist, i.e. proof of the

n thief's ‘intention to steal, the execution of that intention and the fact

'"ff.that the act of appropriating or handling of the plaintiff's goods was ,

22/

done invito domino. Hence though a consenting plaintiff might be

e able to establish the first two requirements his consent would preclude

- @4{,the third. In dolus a defendant who had acquired an advantage with the

f  : plaintiff's ful' consent could not subsequently be said to have acted

" with deceit?3/ As regards inijuria though the plaintiffs consent would

- not necessarily affect the defendant's intention or execution, as in

o furtum, it would render impossible proof of the third factor i.e.

" contumelia or insult.



_ - Having regard to consent in terms of the facta probandé to gfound
~;j;'these fhrée Delicts, it is probable that the Roman jurists looked to the
kﬁ &_concept of consent (as deve]dped under the bilateral consensual contracts)

’fVi‘ either as a general guide as to what should generally constitute effective
.:l fconsent to the delict at hand or as a matter of necessity arising from the

- 'particular circumstances of the case.

-In the former case it is unlikely that the classical jurists
; i*riformu]ated any abstract notion as to what constituted effective consent

- in De]ictzq/ “as is found in the present day {nterpretation of volenti.

S strauss?5/
S i
.- consensus was sometimes used to denote unilateral assent, consensus to

states that although in classical and post classical law

’fg_the Romans generally meant the concurrence of wills, as the Roman jurists

did not‘specu]ate in abstracto on the meaning of voluntas, (1.e. as used
- 26
) /

.~ in D47.10.1.5 -/ Thus, as Strauss suggests, the question of consent,

© to the jur%sts, would probably have been more of a factual matter
determined by pre-existing ideas.on consent than a speculative one. As

“:t"a'remedy-for redress was afforded under the consensual contracts to those
‘ jrwho had‘exhibited unqualified §jgns 6f consent and agreement it would not
 ; -appear’unkeasonab1e to subpose that the same quality of willingness was .
.l? looked for when an é;tion for redress was to be denied under tHe law of

"Allde1i¢t; In both cases, consent either bound or'exbulpated the defendant

in terms of the vinculum iuris. However, it is obvious from the Digest

" ' N . . w .
-~ texts on Delict that the classical law jurists displayed a reluctance to
’;.theorise on eve. more fundamental questions than consent.2”/  In-the

'l'flatter case, where the constitution of a delict involved the proOf of an
*i:~a¢tua] bilateral contract, the tendency of the jurists to consider the
| ,fﬂ<question of delictual consent in terms of contractual consent would have

been quite natural, in the absence of any speciaT delictual notion of



Vfiwi]iihgness. An example would be where the defendant's initial act
- of deceit under a contract also enables a third party to sue with the

'7'1act10 doli, as in the situation discussed by Ulpian in Book 66 ad Edictum

V félwhéré a debtor sells in fraud of his creditors. Since the constitution of

: the delict depends on the constitution of a contract of sale, it is

‘ §;un1ike1y that the jurists would have adopted a different approach to the

f>};Aquestidn of the creditor's alleged consent, from that employed in .

. gaécertaining whether the debtor had consented to the sale. Even the

‘ﬂ:_words ‘sciunt et consentiunt' used by U]pim?B/ savour of contract, in

:if{fhe emphasis placed not simply on consent but know]edge.zgf

In cases under the delict of iniuria which involve consensual

"”"contracts, the same tendency can be seen. In D.47.10.1.5 for example

[ “the allegation of contumelia by a fiiiusfamilias and the defence of

~ consent involve the determination of consent in what could almost be

'7fcohsidered two agreements, before delictual liability can be fixed.
In the first place, it would be essential to determine whether or not

. the fi]ﬁus had been sold, irrespective of his intention. For, provided

 ‘>A'tHe buyer remained ignorant of his true status, a sale in classlical law

~_lwou1d have been perfected.3o/ Thus, proof of the seller's willingness

"3§v.tb sell would found the delict ex facie. Secondly, in order to determine

. 4
|- the delictual defence of consent it would have been necessary to discover

| whether or not the filius had given his consent to the seller to be sold.

+ From the circumstances of D47.10.1.5 as the contractual consent of the

f'se11er constitutes the elements of intention and execution in the delict

31/

of iniuria , it would be difficult to imagine that in any early legal

system consent- less than that demanded by a similar express act of volition

L would be sufficient to exculpate him by removing the third requirement of

E contumelia. Thus, as it is unlikely that the jurists adopted any abstract
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'{,-approachkto the-:question of the Filius's consent as opposed to the seller's,

7f~'the'fact that the filius in such cases would have been incapable of so
-depriving the paterfamilias of his potestas might explain Ulpian's choice

:fihere of fin volentem fiat' rather than. the more contractual consentit or

e permisit even'though he might actually have bargained for part of the sale

. price. -

It would appear that the classical law generally lacked any abstract

principle of consent, similar to that of implied consent of the present day

.l'jsvo]enti principle of patrimonial law. This in part may have been due to

the fact that the basis of establishing the delictual obligation to

" compensate - centered round the factual situation in which the loss was

'vizihf1icted, and unlike the present day duty of case principle in delictual

7.<‘1aw no requirement was placed on the plaintiff to show, in abstracto, that

"tﬁe defendant was under an antecedent duty to act with care towards him.
Consequent]y, the quesfion df'consent would have been a strictly factual

~ consideration, as in the consensual contracts, due to being -considered in
. terms of an obligation arising after the execution of a particular act,

| rathef'than in terms of a duty arising antecedent to that act (i.e. where,
. under the modern duty of case principle, consent may in fact preclude the

-~ existence of such a duty).

The absence of implied consent might also have been due to the
| concurrence of remedies in certain cases where the defence of consent to
Vf;one remedy might have been equated with the requirement of consent for

" another. This would follow where in early law delictual and contractual

311 remediesoner1apped. Not, of course, that this was entirely peculiar to

’~  Roman law. Buckland and McNair state that



=; fdo1i was usually unnecessary and therefore inadmissible’,

11.

‘A glance at our books (English law) will show that many acts
of negligence and most actions of deceit are based on acts .

- connected with a contract between the parties. Roman law shows
a similar concurrence of remedies in contract and delict.'32/

o

 . Thus, in the consensual contract of emptio venditio for example

.:fthe Words of the formulae empti and venditi would bring into issue any
'f:;do]us with which either party could be charged 'consecuently the actio
’ 33/ i.e. si dolo

~ malo aliquid fecit venditor in re vendita, ex empto eo nomine actio

| ;émptori competit nam et dolum malum eo judicio aestimari oportet.34/
‘ 35/

' Hence, as in the case mentioned by Ulpian in Book 66 ad Edictum™> it

"5f”wou1d have been considered unnecessary for the jurists to think of the

-~fquestion of the creditort consent on a different footing from that of

’*;the buyers.

, ‘At this point it might be worthwhile to investigate further the
v‘;extent to which the lack of any principle of implied consent in Delict
- might be attributed to contractual concepts, bearing in mind

Professor Beinart's statement that ' the role of the inarticulate major

~ premise on the minds of the jurists is much greater than is generally

, 36/

~ -imagined.’ As the jurists developed their most detailed doctrines in

o ke]ation to emptio venditio 37/ it might be best to look at this consensual

© contract first.

Gajus defines the nature of the consensual contracts as follows &

'istis modis consensu dicimus obligationes contrahi quia neque
verborum .eque scripturae ulla proprietas desideratur, sed-:
. sufficit eos qui negotium gerunt consensisse’. 38/

Though the contract is perfected by consent, Watson correctly

po1nts out that 'this did not mean in fact that the parties dispensed with

", a]] formalities, rather it means that in event of an action, any method

39/

S of proof of agreement could be used’. Thus, in any such action evidence
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';«'of arra or writing could be led not to imply, but prove that consent had
'l:been inén. In other words, since in Classical Roman Law, emptio
f1j’§Venditio was considered perfected when a specific agreement had been made

40/

?'labout the pretium. consent could not othersze be constituted from the

' i general conduct of the parties. This is contrary to Professor De Zuleuta's
?A 1commént that 'no doubt it (consent) could be proved from conduct‘4]/ which
:f.: wou1d,imp1y that the consensisse of Gaius referred to an abstract notion of

".ij\agreement. However, it is difficult to see how this could have operated in’
‘L“l the absencé of any doctrine of implied reasonable price. 42/ Thus it would

‘,'5"ibé better to read consensisse as referring only to the express manifestation

43/

'u'of‘agreement, e.g. a-nod of the head, or the exchange of words, rather
Vj than the more genéra] notion of willingness to agree, arising without any"
Af¥'5;such,assent merely from the general conduct of the parties. - It might be
7?Lr§uggésted that this question of implied consent could only have been %. '
" factor in the Roman law of sale when agreement as to the pretium ceased to
Vpérfect certain éontracts of sale i.e. after Justinian’s constitution of
Yy

- "A.D. 528. Before this enactment, it is submitted only express consent

‘tj would perfect the contract of sale, and found the contractual action,

7 implied consent being insufficient.?”’/

After this enactment where it was
:; .agreed bétWeeh the parties to put the sale contract in writing, the
- : probative writing of the parties, rather than their consensus wouid perfect
_; ~the contract and found the action. It would not have been material in
‘vf these contracts where a price was stated in the writ, whether agreement
. .to it had been ~xpressly stated or simply imp]ied.f46/ The constitution
"f‘tof A.D. 528 however did not alter the existing law on perfection where

there was no agreement to reduce the contract to a written fonn.ﬁ77

If one takes the same interpretation of consensisse to apply to

. s ) 8 . .
the other three consensual contracté'/ one sees why, in relation to the
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%Vltontract of mandatum, the institution of negotiorum gestio would have been

f@fneéessary; As Pothier says : 49/ ' .

'When a person administers the affairs of another in the
absence of an instruction and without his knowledge no
- contract of mandate comes into existence, mandate like
~ - all the other contracts being an agreement formed only
by the consent of both parties and with the concurrence
of their wishes'. ' ‘

.. Thus in negotiorum gestio
'there is a Xind of fictional and presumed mandate there
being the presumption that he whose affairs were administered
would have ordered it to be done, since it was in his
~interests that it should be done.’
Thus, if in classical law express consent was the essence of the .
V-fconsensua] contracts, one can understand why the jurists could have been
ki~inf1uenced, consciously or otherwise, to construe consent in the other
tf,'Head‘of obligations, viz., Delict, in a similar fashion.20/ Such

. contractual influences on the minds of the jurists might also explain

’ ijtjPauldsf deciéion in D.9.2.28.1 which appears to impute a certain amount

“7 ;of imp]iéd knowledge to the plaintiff. According to this text a person

‘7  Who‘digs bear or deer pits by a road will only be 1iable where he has

“ f1'faﬂ.ed to give adequate warning to passers-by of the danger; otherwise

‘ fvsummOVétur petitor,si evitare periculum poterit. Comparing this with

Mf; thé decision of Ulpian in D.21.1.14.10 where a seller is not held liable

| . for an-unmentioned defect qui omnibus poterit apparere, it might be said

. that the developed contractual notion of implied knowledge, barring a
o remedy for patent defects in sale, may have influenced delictual decisions
'in situations where the factors complained would have been obvious to the

plaintiff.

Though contractual consent has the opposite legal effect on consensual

”V‘l*obligations than consent in delict the recurrence of such elements as
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52/ and the concurrence of the time fact6r53/

Ajiﬁiexpression§]/ communication
 7i5fih the. juristic discussions 6f both forms tends to indicate that the

‘ "; jQrfsts‘may have considered the latter type of consent as a species‘of
L thé former; The question of time for example clearly distinguishes the
‘;'defence of consent to the Actio Iniuriarum from that of dissimulatio,

though the difference at first glance might not be apparent as both

€.negative contumelia. Dissimulatio, however, either involves condonation
V ‘of the 1éck of any show of outrage after the commission of the injurious

-+ act, whereas in all cases involving consent the question of willingness

‘”g{a]Ways'brecedes the act.

: (f———”}he whole questidn of the contractual influence on delictual defences,

Lo however, is largely a matter of speculation, arising primarily from the

A:Jfact that fthe c]assicaf jurists were still influenced to look upon and
i :treét prfyate law from.the point of view of legal remedies for enforcing
Atithe law' >4/ . Thus, especiajly.in the Digest fragments on the lex Aquilia,
thé jurists tend to be:horerfeoccupied with the specific form a remedy
i;should take in a given situation, i.e. the direct or the utilis action,

 2: than with working out any detailed formulations of delictual liability.

Another reason why consent precluded the obligation from arising in

these de]ictsss/ may be said to lie, not so much in the strict application

of legal reasoning by the jurists to the case in hand, as in their wish to

~prohibit types of behaviour which though not strictly illegal were

. "considered contra bonos mores. In other words , dué to public Tlaw

PRt e

considerations no delictual obligation was said to exist in certain

56/

 cases. /. Gaius, for example, states the following problem:

'Cum Titius servum meum sollicitaverit ut quasdam res mihi
subriperet et eum perferret et servus id ad me pertulerit,

ego, dum volo Titium in ipso delicto deprehendere, permiserim
servo quasdam res ad eum perferre, quaesitum est utrum furti

an servi corrupti judicio teneatur. Titius mihi an neutro'. 57/




" neutro eum teneri:

- present.

15.

"'V‘.'Bearing in" mind what was required to found an actionable caqée in
vi;ﬂf;furtum one might have expected Titius to be liable for theft, though
~:'_1jprobéb1y not under the actio servi corrupti, since the consent of the
ffowner was not intended to apply to Titius but to his slave, over whom

iﬁ ‘he had complete control. Thus from the point of view of furtum, Titius'
: ff‘intention to remove the goods invito domino had not been altered. Also,
‘:5” ‘as;thé owner would probably have wished to catch Titius shortly after the
” f'goods had been removed, i.e. in furtum manifestum, the requirement of

~actual appropriation or handling would presumably have been present. This

appears to have been the view taken by Pomponius, viz., that all the

'_fi ingredients required to be proved before a remedy was available,were

58/ -

However, Gaius's answer to the case is that responsum

59/

This answer, it is submitted, was arrived at by the jurists by

?1‘:considering the question not simply from a legal but also from a social
"} Apo1nt of view. Perhaps this is an early example of a case in which there
v5{  béing no immediate legal precedent, a solution is chosen which specifically

'sﬁits a contemporary social need, in this case, primarily, the prevention of
*1‘ theiqorruption of s]aves.éO/ This would appear to be the view of
j }E Rieffenstue]6]/ when he compares the later Canon Igw rule, affording a

'remedy in furtum with the classical Roman Law solution. He states the

‘reason for the Roman decision as follows :-

'Tum ad terrorem aliorem, ne servos alienos facile corrumperent
ne ex huiusmodi impunitate et alium servum qui facile possit
corrumpi. hoc facere pertentet 62/ tum etiam quia dominus non

- retentum sed obligationem dumtaxat rei suae consensit animo
experiendi malitiam iniqui suasoris et scelere in effectum. cum
deducto cum actione furti et corrupti servi securius convenit

. posset.'

As public policy would have primarily sought the prevention_of the

™~
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'fvcorruption of slaves, the decision not to allow the actio furti would

 (a)Vp1ace an onus on the owner of personally ensuring that his slaves

- iwere not corrupted by the persuasions of others, and (b) deter an owner

>l"frpm employing his slaves in schemes which might involve an element of

" corruption.  Hence consent would be a good defence, arising more from

'~5A§socia1 considerations than legal theory, to the action.

In D47.10.17 pr. a similar situation involving contra bonos mores
" conduct of a pTéintiff arises, but the existing requirements founding
; _thefactio iniuriarum are sufficient to place a social prohibitioh on it.

Here Ulpian states that where a person strikes a slave with the permission

) of one ownek,,whom he believes to be the sole owner, he is not held 1liable

© - under the actio iniuriarum either to the consenting owner or the joint owner.

63/

+ However, si scii plurium ei quidem qui permisit non competit iniuriarum

kv‘ ;ceteris competit. The act which would appear contra bonos mores here is,

——

of course, the trapping of the defendant into striking a jointly-owned
V -s1aVe and thus rendering him potentially liable to the co-owners. However,
‘f consent is a good defence to the action of a consenting owner in accordance
with the requirements for iniuri§4/ and similarly the defendant cannot be
ihe]d 1iab1e to co-owners of whom he has no know]edge§5/» In D47.10.15.15
~a problem oprarticular interest arises in this connection since its
g treatment by the jurists not only affords further evidence of their attempt

to curb undesirable activities by denying a legal remedy but also indicates

- thatithat they formulated no delictual notion of implied consent.

For example, Ulpian says that a person who speaks to a married woman,

or attempts to take away her attendants when she is dressed up in clothes

- -similar to those worn by a prostitute, is not liable to the action. On a

~..strict legal analysis of liability under *he delict of iniuria one would



17.

ay; today,.that such a woman had impliedly consented to the risk~dff~

- being insulted.

ff ThUS‘in terms of the modern law principle of vo]enti, though'the

: ”woman had not specifically consented to run such a risk or had not even

5 ons1dered the risk, her action would fail on the grounds of f1ct1t1ous
fu‘or deenmed consent. However, here the defendant is said to be relieved
‘>Efifrom tneiopligation in delict not on the grounds of implied consent but
niaecountwof the plaintiff's deceit. Consequently, this might indicate
5that where no specific evidence of rea] consent existed, the Jur1sts were

66/

.nejuctant to‘1mp1y it. Again as in the case considered by Ga1us it

is submitted that the defence of deceit was allowed, not primarily as a

67/

esult offapp]ied reasoning from legal principle, but simply to provide
] soTutfon‘in a situation not previously dealt with under the de]ict, which
2; ;nouﬁd”brbhibit a certain course of conduct; that is by ensuring-that '
7husbands wou]d in future take sterner measures against this type of
’.trapp1ng conduct of their wives. Had the corruption of slaves and married
inomen‘not,been considered serious enough to warrant urgent domesticlaction

,,nenﬂdoubtless when such cases first arose the delictual ob]igation would

‘have been maintained.

- From this examination of consent as a defence to dolus, iniuria and

}”3fnrtum the- following conclusions can be drawn about it with regard- to

theseVQelicts :
’(a)nJGOnsent prevented the delictual obligation from being
~established rather than simply rendering it unforceable,

~i.e. consent rendered the case ab initio, legally irreievant

 jby precluding a particular delictual requirement.

(b) As express consent evolved to regulate obligations in contract,
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_consent in delict -may also have been considered in similar -~
;} terms, hence, the references to specific and ostensible |
acts of vo]ition.ﬁs/
fa(c):'Thére is no indication that the jurists envisaged or

" formulated any defence of implied consent (see D.47.10.15.15).

"Wevrevert now to the discussion specifically of consent in‘reTation

l-g}tc:Aqui]iah;Liabi]ity. Firstly, it may be said that though the Digest

v9,2 texts do not specifically mention it as a defence, at least three

69/

'féth ““turn on the notion of express consent. On the other hand,

situations which today would be recognised as involving imp]ied consent

urerdetermined on specifically Aquilian grounds, i.e. solely on'aVCUlpab]e

k’:>'a§$gssment‘of the defendant's act without any reference to the actions of Y

. the plaintiff.

"The’absence‘ of discussion by‘the jurists in the D.9.2 texts of the

”;T;questionﬂof consent as a defence to the Aquilian action as opposed to its

;fiéfreatmentsin connection with dolus, iniuria and furtum is to a~certain
‘;;}extentﬁnatura1. These three delicts dealt with intentional courses ‘of

'”‘éonduct, i.e. deceit, insult, and theft, to which the defence of consent

jhou]d_haVe had immediate application. The developed Aquilian action was
(brimafi1y\COncerned with the notion of loss, brought about by fault,

;Jhrespective of whether the fault was deliberate or not.

jkif may be said thét three factors tend to prevent the jurists from
A‘diéchssing the defence of consent in those textshg:miae lex Aquilia in

i.“:Vl)i.‘91.2 Which deal with the deliberate infliction of loss and in whfth one
'ﬁfght»have expected to find some mention of this defence, as it is found
ihACthgpfion with the other three delicts. The first and mainkfeason is

:that‘ih“the majority of texts dealing with dolus consent is not factually
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:4present in the cases considered, consequently the jurists s1mp1y e]uc1date

jfdJscuss de11ctua1 defences. For example, the meaning of occ1dere7Q/~asA1t
{’appears 1n chapter one of the ]ex,7]/ the question of the actio in factum

fqr damage not done corpore corpori datum;_72/ liabfiity where thefdefendant
: Hggia right to act;A73/ liability in the case of several co-deféndahts;74/ :
flab111ty ‘under chapters one and three where two mortal blows are g1ven

favSbe two defendants,75/ the criminal action {Actio legis Corneliae) and

1s“i1ex Aqu1l1a,75/ - the concurrence of other delictual act1ons,77/ the
tfmean1ng of usserit and ruper1t in chapter three of the ]ex,78/ The

9/ the question of 1nteresse,80/ :

v;]1ab1]1ty of a municipal magistrate;
andutheudefence of necess1ty.8T/ Thus, in most cases involving dolus
f7invD.9;2fthe question of consent is not the point in issue.
*" But even in those texts where liability turns on consent the
- ~..‘< . T —— B
Z:jurists never make the same explicit reference to it as a defence as is
) fduhdjin;;for example, D.38.5.11.  For example, in D.9.2.27.30 a text
‘ﬂwhjthfinvoTves ruperit, Ulpian merely states that a wife who pierces
:5beads given to her by her husband is Tiable under the lex Aqui1ia-whefe‘
}fShe acted invito vel inscio viro. Similarly in D.9.2.7.4 a text on
;occidere; there is liability for killing a slave in a contest,.nisi si
o o

"domindvcommittente hoc factum sit.

It might be concluded that a second reason, that which took the
fzgjdéfeﬁée for granted, removed the need for any discussion thereon. It
fﬁ“m{gﬁf ;ppear uniikely in any event that the defence of consent'wodld not
'fi? be cons1dered relevant against the allegation of culpa of the Aquilian

”f‘1n1ur1a ~but yet be available against a remedy in respect of contumelia

“‘ig‘under the actio iniuriarum, as both culpa and contumelia we are told,
| . 82/ -

" f»‘w,ydei'/e]_‘op'ed from the same generic meaning of omne quod non jure fit.

the part1cu1ar po1nts at issue in terms of the lex rather than hypothet1ca11y
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;‘Also, 1f consent was not considered a relevant defence to Aquil ian .

11ab111ty potent1a1 ‘trap situations would have arisen in cases where

**=the ‘same act also gave rise to the actio iniuriarum. / For example,

where~a dom1nus might consent to the torturing of his slave by one
‘5w1$h1ng to 1nsu1t him, then later sue for the slave's highest interesse

84/
va]ue in the preceding year.

A th1rd reason for the absence of discussion on consent in the texts
dea]Ing w1th deliberate wrong-doing may be closely connected with”
Professor Be1nart s theory that 'the jurists were anxious to suppress the

?1ear11er mean1ng of iniuria (as nullo jure) as much as poss1b1e'85/ If

;?tb1s were the case, it would be natural for them to piay down the defence
of;cohsént since its effect on Aquilian liability would be to recognise

that thekdefendant had inflicted loss on tHe plaintiff by virtue of a

7Just1f1cat1on personal to him, in much the same way as the defence of self

;fdefence was Justified by the Twelve Tables on the grounds of legal
| 86/

author13at1on. For example, Greuber comments on D.9.2.7.4 as follows

.+ 'In virtue of the permission (of the dominus) he has a right
- to do the act and on that account the damage is not done
~ <. iniuria cf.p9.2.4.1 (a case of the Twelve Tables' self
~ defence) and D.9.2.5.3 (where a shoemaker has arright to
"2 chastise)."' 87/

It 1s a]so interesting to note that Professor Beinart has shown that

though ‘the tendency of the jurists was to eliminate the earlier notion of

]nnur1a 1n ‘the lex Aquilia in favour of the broader concept of culpa as

% " %aﬁit ('Wherever possible and where bold enough') the earlier notion
:;fhad;byfnn‘means died out and in some cases even f]ourished'.gs/' Thus,
~e5§?jﬁ¥ro1§tfoo to the defence of express consent in the lex Aquilia it might

"‘fﬁpg said’that'even though express consent could nhave been affected By the

iﬁrists ignoring the earlier meaning of iniuria as nullo iure, it clearly
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éuf&i?ed as a recognised defence in certein cases; for example in if
gohfrécédal‘situations involving culpa and patrimonial loss.89/ Its
ed?vival as a defence to the Aquilian action may also have been a%ded by
the formal approval g1ven to it by the jurists in the other de11cts, i.e.
fn1ur1a dolus, and furtum which would later explain why the Canon law

' 7 Ey]ezof;the Liber Sextus as applied to the lex Aquilia may have arisen
N 90/

“from a non-Aquilian source. However, it can be said that in one

.important respect its legal function in the Aquilian action, as opposed

“to fts function in the other delicts, may have altered with the shift

B };fﬁquui]ien‘liability from the concept of a defendant acting without;a
'fieeight (hu110 iure) to one acting with fault (culpa). For example, like
"éé]f defehce, the plaintiff's express eonsent to damnum wou]d; whefe‘
nfuriaJWas construed as nullo iure, vest the defendant with a justiffcation
'vﬂfakin toie,persona] dispensation,whieh orevented his actions fronlbejng
eharacteriied as unlawful and hence precluded the existence of 1nidr1a

} 1;However consent would not have the same 1mmed1ate effect on the ‘question

*"Of 1ega1 re]evancy where the bas1s Of the de]1ct rested on damnum and fault.

As Professor Be1nart suggests, act1ons of the defendant which previously

:had been carried out with impunity due to the exercise of a privatefright
"¥didinotﬂautomatica11y exempf him from liability on the basis of cuipa,as
fau]t :Coneequently, with the development of culpa consent may be said

| to have deve]oped into a defence which merely rendered the delictual

Qb11get10n to compensate ‘unenforceable under the lex Aquilia, rather than
entfrely precluded its existence. It might also be said, in re]afioh~to
ﬁefju¥f§tic disregard of iniuria as nullo jyre, that this may have
“;;{wgﬁd{feEt1y affected cases which today would have been decided on the

- Bésis of fmp]ied consent, by preventing this defence from evolving in

Roman law. On the other hand, by emphasising the issue of fault (culpa)
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TOQén‘that of the notion of a personal justification, the Roman jurists may

“be sa1d to have laid the.basis for the later- day defence in delictual

5\f;]aw on patr1m0nla1 loss of contributory negligence, the deve]opment of

ivi?whlch was facilitated by the glossatorial theory of cu]pa compensat109 /

fﬁ;dyﬁ <:{Eg?sequent1y, the modern law defence of express consent may be seen
: S~ o e o . e —

to have stemmed from a more anc1ent source than that of contr1butory

negtigence 9271

tQQest1on‘of express consent, it would appear that either ground of

Im, the three texts which may be said to turn on the

5@i]iab11ity » i.e. culpa or dolus, might be excluded though consent to the
E'risk of neg]1gence ar1s1ng would not constitute a valid defence where
f&the defendant acted deliberately. For example, in reference to
ﬁfQ39.2.27m29 (where Ulpian states that it was usué], when entrusting to
ngicrqftsmén a delicate object to be worked on, to agree that it snou]d
Jﬁé done at tne owner's risk)Grueber;has pointed odt that such consent
o TQWduidgén]y exclude 1iabi1ity under the lex Aquilia and 1ocatio~condnctid
fkpreVided that artificer did not act dolo.93/ Again in D.9.2.7.4 (where
Equpa nas to be read as 'fault' generally) the consent of a dominus td
fhis(sTeVe’s participation in the games would deprive him of the right to
,}{nécoven nere the latter injured, unless the dpponent cedentum vu]heraverit.ga/'
: f?{Both these cases deal with consent to an unintentional damnum, but in
’ 75?526;9.2.27.30‘there is evidence that consent would have acted as a defence
}fn situations similar to those arising under the other delicts, albeit that
“2f1n this part1cu1ar case it cou]d be argued that the Aquilian requ1rement
; ﬁsof,Damnum was lacking. Hence, it would appear 1f the wife had not p1erced

f’the‘heads~invito vel inscio viro there would have been no 11ab111ty, though ,

; ”wés‘Véngdef Heever has suggested on the analogy of D.9.2.27.28 the action of
i ' 95/

”*@éfthe_Wifeimay éctua]]y have enhanced their value.

‘ The first apparent difference between consent in the delict of
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damgum iniuria datum and in the other delicts considered above, lies in
: W\the'expressions adopted by the jurists to describe its effect. 7In the
‘ﬁffother three delicts consent is discussed in terms which suggest that it

“was 1nc0ns:stent with the existence of a particular delictual requirement.

In re]at1on to furtum for example Ulpian states that a person who takes

sbmetb1ng,from another in the belief that the latter has consented to this,

cannot be considered a thief, since :

. ;"quid~enim dolo facit, qui putat dominum consensurum fuisse, sive
~+ _ falso id sive vere putet ? is ego solus fur est, qui adtrectavit,
quod invito domino se facere scivit'.96/
”"5§S1m1]ar1y, in Inst1tutes 4.1.7 it is stated in a similar discussion on
”éﬁcansent that *furtum sine affectu furandi non committitur' In a
'*fgtesgr1pt of Diocletianus and Maximianus the same view would appear to prevail
 ,i§h1the wrong of dolus, as it is stated in absolute terms, that 'nec umquam
~f?fQ91énti dolus inferatur'. 27/

.

1  Agéin'U1pian would also appear to consider that consent precluded

;iwjthé;delictUal obligation from arising under the delict of iniuria by

' ;_§£atingxin D47.10.1.5 that ‘nulla iniuria est quae in volentem fiat'. -

. In the developed delict of damnum iniuria datum, however, the

1;;7erdence tends to suggest that consent was not attributed with the same
-fffrad1ca1 effect. The few juristic comments on it in the Digest would tend

t;‘:to 1nd1cate that it only affected the delictual obligation to compensate

;{?Jn respect‘to what would now be termed enforceability. For example, the

-$1WOrdsfcommonly used to describe its effect on the availability of the
3;A§Utlian action suggest that the remedy was simply barred than had never
‘5¢{eXis;ed; Thus Ulpian states in D.9.2.27.29 where a cup entrusted to a

Qj?jéWe]]er‘sustains damage that 'plerumque artifices convenire solent

‘ '.A:;‘_

~cum eiusmodi materiae dantur, non periculo suo se facere, quae res ex

locato tollit actionem et Aquiliae'. As an obligation would also arise
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~under the locatio-conductio contract in such cases, only a special
; gheementfbeforehand by the parties to a pactum de non petendo would
'{*ifensure~the craftsman's immunity from normal contractual and delictual

Jliability.

Hence -on damage arising, the issue would not appear to involve

'fjtﬁthe ex1stence of the delictual obligation to compensate, but whether

.he'r1ght to enforce it had been taken away {tollit). Similarly, in

50,9 2.7. 4 U1p1an speaks of the Aquilian remedy being rendered 1napp11cab1e

cessat' suggest1ng that a prior delictual obligation arose on the grounds

’5“fﬂﬂof-the'1n3ur1es sustained by the slave in the arena?g/

{‘eThe heduihements.ef the delict itself, damnum iniuria datum, would
”@Teetsuggest that, unlike the effect of consent in the other de]icté, it
‘11 %eine not nheclude the establishment of the delictual obligation. As
wfildannum‘is discussed by the jurists in terms of what constituted a

"khitpatr1mon1a] loss, only the second requirement of the delict, 1n1ur1a, is

ésuscept1b1e to reduction or avoidance by consent

‘,Under the early meaning of iniuria as nullo iure, a strong case can
,be.made for the view that consent prevented the establishement of this
'rfigraqnjrement by giving the defendant a justification as has been stated

i Eove: In the same way that consent was fatal ‘to contumelia in the actio

"1;‘§In1ur1arum, one might have expected similar juristic statements on the lex
99/

;t;Aqu111a té the effect the nulla iniuria est quae in volentem fiat:
lvhtigHowever, with the development of iniuria of the lex Aquilia by the jurists
*into the wider concept of fault (culpa) and away from the concept of
‘;“i;ﬁiability,based on actions of the defendant done without clear justification,lOO

iliiit'is difficult to. see how censent could latterly have affected the initial

elevance of questions of culpa, in the same way, especially where factors

’Q.ﬁéych,as imperitia‘and infirmitas came within the ambit of the lex. The
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01/ o
/tend to

k? §ituation$‘in which consent is discussed in the D.9.2 text;
"i;fsuggest that its effect on damnum iniuria datum was of a non-specific
k‘%inafure (unlike its function in Furtum, Dolus, and Iniuria) in that it
fi{ did not particularly bar the Aquilian action due to any unique effect on
  _:de1ictua] culpa. On the other hand, it would seem more appropriate to
téview the effect of consent in terms of a separate, and , sometimes informal
= arkangement between the parties which precluded in certain circumstances the
‘%gjright of one of them to initiate any form of litigation, delictual or
‘.llcontkactua], against the other.102/  Thus, it might appear that in
k ,fespect to the Aquilian obligation, consent may not have excluded the
;Vissue of culpa, but may simply have acted as a bar to recovery. This

-~ would explain why consent, even to an intentional act of wrong-doing is

'4énot fully discussed in Digest 9.2 as it is in the other delicts.103/

If we compare the conclusions reached on the form of effective

‘iconsent required in the other delicts with the three Aquilian texts
- which contain most of the direct evidence we have, it can be said that
. ~ they tend to confirm the fact that the jurists had not formulated any

9 abStract not{on of willingness without volition generally in the law of

- Delict, but were content simply to look to the express manifestatjon of
“LE-Eonsent in‘each‘case (e.g. a condition in a locatio conductio contract, 104/

:{ ofAthe words of a dominus in offering his slave for combat). Merely
B mihanding'over pearls to one's wife for her use does not, apparently, imply
r<#consent to their piercing,706/though, apart from enhancing their value, it

, f.is difficult to see in what other way the wife could have used them.

In respect of this particular text of distinction must be drawn
;.l]between knowledge in relation to the defendant's liability and.knowledge

~in relation to the defence of consent, sirce it might appear that as
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-1 1iabi]ity arises where the wife acts invito vel inscio viro there would

 consequently be no obligation where the husband agreed or knew of the

“act. However, this does not necessarily follow. Certainly, the husband's

“consent would constitute a good defence. It is submitted, however, that
mere knowledge alone - though lack of it would found Tiability - would not
| 07/

| ]
_support such a defence. This follows from the same jurist's statement

. din D50.17.145 in the delict of Dolus where he stresses that it is qui

| ; ,asciuntVet consentiunt which constitutes the defence of consent not qui

- sciunt vel consentiunt, though lack of knowledge alone would also found the

108/ Again this emphasiseé the point that consent may have

s ob1iga£ion.
 f,been_thought of as having to be expressed; mere knowledge and sufferance,
’though implying consent, being insufficient in Roman law. It might be
said that, as far as the lex Aquilia is concerned, the only instance of
~consent to an act being implied from knowledge and sufferance occurs in
“rlre]ation to the dominus' Tiability for the actions of his s]ave.109/

. !H¢re, however, the question of the constitution of the delictual

- obligation is not a point at issue, since the defendant's consent

- determines the secondary question of the form of the action, i.e. direct

"’or noxal, rather than the primary question of whether the slave's act,

in relation to the plaintiff, constituted an iniuria. Indeed in these

;:‘special situations, as for example in vicarious liability, the defendant's

 ‘knowledge and consent may even be irrelevant 110/

That there has to be more than consent merely implied from the
1p1aintiff's knowledge and conduct to constitute a defence based on his
t'defiberate actions is suggested in Roman delictual law by texts other
than D50.17.145 though perhaps not stated quite so succinctly. For

"’kexample, in D38.5.11 Paul states that 'non videtur patronus fraudari eo

‘ - quod consentit; sic et quod volente patrono libertus donaverit non



'especially as Justinian

‘jura in bonis,

27.

"

. poterit Fabiana revocari'. Here a patron cannot recover certain -

1l

kdonations, which ‘he has previously given his consent to, linder the will
| of a libertus. However, as such donations may S0 deplete the libertus’

'Aif estate that in fact consent to them amounts to a renunciation of the patron's

1"/ it is very unlikely that this could be implied,

nz/ states that release from the rights of patronage

“i;-generally is effected by narrationem ..... inter vivos actitantur vel in

 V‘his qﬁae ex testamento vel codicillis scriptis vel sine scriptis
“ proficiscuntur. Similarly, in Codex 2.4.34 where a claimant is bérred
<. from recovering what was owed to him under a guardianship fund, his
: x:cbnsent; which is a complete defence to the action for fraud, is specific
) E'_ as the rescript states that transactionis administratae tutelae indebiti
kirvos obligationem fratri vestro remisisse. Where the deliberate act is
;:an insulting one, the same can be said to apply as for example in D.47.10.17
* where the consent to the striking of a common slave is said by Ulpian to be
' ;‘unius permissu. Thus, though there is no specific statement in the D.9.2
" texts on the lex Aqui{ia as to what constitutes consent to an intentional

. act of wkong-doing, it would appear unlikely, especially in view of the

~ .pearl case in D9.2.27.30 that anything short of express consent would

“suffice as a defence. Certainly in relation to unintentional acts in

~the lex Aquilia the evidence in D9.2.7.4 and D9.2.27.29 would indicate

"...it was possible to have an agreement beforehand on the question of culpa,

_ that volition had to be spedifically manifest.

[;;en we turn to the question of consent in the Aquilian texts which

s'<inv01ve damnum caused by unintentional acts, it can be said that though

- the jurists recognised express consent as a defence in certain cases where

113/

; they developed no abstract notion of willingness in cases where today, by

application of the volenti principle, consent would be imp]ifgl In other
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f;WOrds,'in these cases the defence of consent is inappropriate. A;ihas
.'1been suggested above, this may have been due to the eagerness of ﬁhe Jjurists
~"to promote the concept of culpa liability over that of nullo jure. Howevef;
‘fxeven assuming that this was not the main reason, the application of a
lf«doctrine of implied consent here would have involved a theoretical analysis

;f of;de]ittua] consent contrary to the more pragmatic approach of the jurists.

It can bé said that implied consent as we know it today might have

:.ﬁtarisen in two situations in these Digest texts (a) where the acts of the
plaintiff and defendant or of the plaintiff alone are ostensibly culpable, .
:'and (b) where neither of their acts can be said to be culpable.

4

In the first case, however, we find that the Roman law approach to
B liability is that of quod quis ex culpa sua damnum sentit, non intelTegitur

14/

i;sentire.] For example, Ulpian in D9.2.9.4 relieves the javelin

:?ithrowers of liability on the culpa basis that the slave non debuit per
ivcampum jaculatorium iter intempestive facere, and in D9.2.11 pr. suggests

~5i,a sfhf]ar possibi]ity where a slave has his throat cut by a barber, stating

:{' that nec i11ud male dicatur si in loco periculoso sellam habenti tonsori se
. quis commiserit, ipsum de se queri debere. Again Paulus in D9.2.28.1

E.'mentfons in a casé where a person attempts to sue for injuries sustained
s a result of falling into an animal pit dug in an unaccustomed place,

T fhét'haec actio ex causa danda est. id est si heque denuntiatum est neque

" scierit aut providere potuerit, et multa hujusmodi deprehenduntur quibus

‘*1f$ummovetur petitor, si evitare periculum poterit. Though today, in these

pfﬁ'situatidns, it would also be possible to determine the question of 1iability

15/

‘ 1 .. . .
= in terms of a voluntary assumption of risk the jurists simply think

f*‘ of the question in terms of culpa, even to the exclusion of the suo jure
S a.
‘  :defence in D9.2.9.4.
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In the second case, which involves the situationg in wh1ch today
116/ the

'voluntary assumption of risk alone would decide the issue,
'fur1sts s1mp1y state the lack of liability and then go on to Just1fy the1r
ec1s1ons in a pragmatic fashion. Hence, in D9.2.7.4 Ulpian tells us

. hat there is no liability for killing another in a public contest quia
wg]oraae,et,v1rtut1s causa, non injuriae gratia videtur damnum datum,'
4s{mixéf1y, Alfenus, in D9.2. 32 4 when asked about Aquilian 1iabflity in

| vcase ‘where a slave boy is 1nJured in a ball game, replies that there is
.o 11ab111ty cum casu magis quam culpa v1deretur]]7/ factum. Th1s:sec0nd
fcategory c]ear]y illustrates the lack of any formulated principle of implied
rcehsent~to unintentiona] acts in the lex Aquilia, since here theflaEk‘of
;eulpa‘]sl in the defendant'!s acts and thus liability, is Just1f1ed an

fd1fferent grounds rather than on the specific ground of vo]ent1 as 1n

fmodern 1aw

| xﬁ compar1ng the nature and scope of the defence of consent- 1n the .
f?ex Aqu111a in classical times with the present day patrimonial pr1nc1p1e
{of vo]ent1 non fit iniuria it may be said that .
| (a) (1) Consent in the delict of Damnum iniuria datum rendered
~ the Aquilian remedy unenforceable rather than prec]uded
the establishment of culpa (as intentional and uninientiona]
fault). | |
(ii) From the cases involving the application of.vo]enti*in
- modern delictual law on patrimonial loss both effeCtsfmay
be ascertained. The precise legal effect of tonseﬁt in
medern delictual law on patrimonial loss has yet to be fully
resolved. In certain cases where consent is express,'its

effect resembles that of a pactum de non petendo ]]9/‘
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However, where it is said to be implied it has not been

decided whether it renders the delictual remedy uneﬁforceab]e

or precludes the delictual obligation entirely. This lack

of resolution is of practical significance in actions raised by

debendants.)lzo/

(b) (i) Effective consent to the delict of Damnum iniuria datum would
appear to have required some express indications of volition
in conformity with consent in other branches of the law of
delict. In the majority of cases involving unintentional
fault the defence would have been inapplicable as such real
consent would not have arisen.

(ii) In modern patrimonial law consent may either be express, as

in Roman law, or imputed despite the defendant's lack of

volition.

The lack of any theory of implied consent in the Roman law of Delict,
Asimi]ak to that found in the present day defence of volenti, may to some
extent reflect the difference between the Roman law and Modern law approach

to the whole question of the delictual obligation to compensate.

For example, as early Roman law sought to regulate the occurrence of
talio following acts of violence by the monetary provision of the Twelve
Tables for injuries such as os fractum and membrum ruptum, the act of
wrong-doing itself gradually came to be considered as giving rise not only
to liability to pay but to a legal obligation in délict. The abstract
conceptualization of this as an obligation which arose ex de]icto’may
probably have been drawn from the concept in the developed law of contract
that agreement founded a 1ega1\re]ationship giving rise to obligations or

121/

jura in persona ex contractu. Hence, a similar legal relationship producin



i ?_a de11ctua1 ius 1n personam arose directly on the occurrence of a “Wrong.
thn the other hand, the delictual obligation in modern South Afr1can Law
qhas been sa1d to arise, not simply from a 'pure' wrong, arising in a
f.part1cu]ar situation, but from the existence of a duty of care, 122/ the
. g?breach of which constitutes a wrong and thus affords the p]a1nt1ff a

Ifremedy ]23/ In other words the delictual obligation to»compensate owes

= f;its;existence to the breach of a duty which the defendant owed the plaintiff

_:jfand which was.antecedent to the specific act which produced the 1055

‘f;;gThe modern concept of a delictual obligation to compensate would thus

x”fr?appear to be closer to the analogy of the obligation in contract to pay

;damageS’than that of the ob11gat1on to compensate the p]a1nt1ff in Roman

,,De]ictua] law in that the remedy afforded to compensate the act of wrong-

5Jdo1ng does not owe its existence specifically to the incidence of wrong—

'3, ;do1ng 1tse]f but to a prior 1ega1 re]at1onsh1p]24/ between the partxes

Afff a1be1t’1mp]1ed from the conduct of the part1es, by which the p]a1nt1ff

‘tzaaQQUireSta legal right not to be deliberately or carelessly injured by the

V:defendaht. : This relationship however, unlike a contractual one, is not

'fxtitOnsciously'entered into between the plaintiff and the defendant and thus

 ifi,i§;notCestab1ished by references to the volition of the parties but by

Q?ﬁfreferente to their general conduct. -Consequently where a legal system such

'7${{as English law is prepared to imply that duties or obligations exist between

‘f{ gpertain parties, prior to the actual incident\owarong-doing, without

7g;§reference to their volition but merely in terms of their conduct; it is

.sf; 'héfd1y surprizing to find a legal concept which recognizes the possibility

?f}Ithat'afpiaintiff can consent to forego such duties, without any referehce
"*being medehté his volition, or actual state of mind, but similarly in

““terms of his general conduct.

On the other hand, as the obligation wh1ch binds the part1es v1ncu]um

51ur1s 1n Roman law only arises from the specific act produc1ng the 1oss
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'tself;‘effective consent to forego the right to acquire compensation would
C>;apnear\more like1y to require some express indication of the p]aintiff's

,;volition prior to the act of wrong-doing, rather than be satisfied by the

N 'fj;fhere implication of such consent from his general conduct. This wQuld be

'*ﬁjfespecially'so where the parties involved in such a compensatory action were

7total-strangers.

) From this it would follow that so far as the present day interpnetation

25/

‘of vo]ent1I inc]udes implied consent it would not supply a relevant 
jdefence to the act1o legis Aqu111ae, nor does it appear to owe its currency
n[éf;to the development of any delictual principle of consent in Roman 1aw
':f??InQeed,,such an 1nterpretat1on would only appear appropriate in circumstances

":f%in<which the act producing the patkimonia] loss ceased to supply the sole

"Efcrlterwon for determining the existence of the delictual ob11gat10n to pay

?5<;compensat1on126/

:Aiso there is‘little indication that express consent was cons{dered

‘to. prec]ude the deve]oped delict of damnum iniuria datum as is sometlmes

the case 1n modern delictual law on patrimonial loss. 127/

- Since Roman delictual law on patrimonial loss cannot be considered

: \ e
X ?to supp]y any foundation for the present 1nterpretat1on of vo]ent1 which

‘zﬂncludes the concept of implied consent or for the view that consent may
H';preclude the delictual ob11gat1on it must now be considered to what extent

f——__,

3?{Roman-Dutch De11ctua1 law on patrimonial loss. prov1des an authoritative

~rjbas1s for this.
e
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*“ CONSENT' IN ROMAN-DUTCH DELICTUAL LAW RELATING TO PATRIMONIAL LOSS ~

fAdherente to Express Consent of Roman Law

‘v.;”- It might first be said that like the defence of consent to the
ngﬁiTiah action, there is no evidence of consent ever being implied in
;%és ofﬂpatrimonia] loss, as frequently arises under the modern volenti
‘ngprﬁncip1e.128/ In fact, due to strict adherence to the Digest texts

_qiﬁionffhiSJpoint, the law of the Netherlands in the 17th and 18th Centuries

?V@fies little from that of Roman law, especially in cases of patrimonial
i-aJaéé ocfasioned in games. The evidence, for example, in cases of non-
>:iﬁatrimohfa1‘injury or insult tends to show that consent in the delictual
i_; Bﬁ-bf the Nether1ands had to be express and was not considered in

;;ﬁébstracto. Thus, though Schorer in the 1767 edition of Grotius"
’ 129/

Iﬁjéidinge', commenting on_a‘cése of civil injury arising from
»ff;éégﬁa}'ihtercburse states that, 'salva tamen hoc casu puellae patri .
fiégtione:ﬁhjuriarum quod aequitati vix consonum, nam volenti nulla fit
f:;iﬁjUria';'this last clause, though similar in form to the present-day
“'ff@axim 'Qo]enti‘non fit injuria', cannot be attributed the same legal
;;ihferpketation]30/ Indeed, as Groenewegen's note in the 1738 edition
. {;of;‘lh}eidinge' refers to Regula 27 of the Liber Sextus at the same place,
.,@fﬁféwbu1d(appear that Schorer's 'volenti nulla fit iniuria' simply expresses
,3:fthé'Roman;and'Canon Taw notion of consent. This is perhaps apparent
 ‘?frbm the:refefence he makes in his Notes (3.35.8)to Puffendorf's 'De lure
iV%NatUrae et Gentium' 3.7.8 where the German mentions the effect, in civil
;{{é@agés, of consent to sexual intercourse; 'verum ubi ipsa consensit, iacturum

 fquidem facit rei irreparabilis, de iniuria tamen sibi facta queri non protest’.

o) i

ﬁéré.jf'W0u1d appear that, as Puffendorf carefully uses the word 'consensit' in

ol
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A eTétidn’to the woman's participation in the sexual intercourse, he. denies
.;the c1v11 remedy not merely on the grounds of her genera] pred1spos1t1on to
part1c1pate in the act comp]a1ned of, but more spec1f1ca1]y in terms of her

‘f*1ntent1on -or resolution. 131/

Schorer also affords some evidence in his notes in the ‘In1e1d1nge
*that 1mp]1ed consent was absent, in the law of the Netherlands, in certaln
ﬁases of patrimonial loss which today would be considered in terms of the
\‘I'rftf:']éntfI princip]e. For example, Grotius states in !In]eidinge;

3. 34 5 that a person who has voluntarily taken part in a fight is not -
'}:' ent1t1ed to compensation. From the use of the word 'voluntarily' one

“Lf ﬁm1ght be tempted to assume that Grotius had some form of implied consent

' ;kjn:mind.¢ However, Schorer justifies this denial of liability on
fsﬁecifTCally Roman law grounds by stating that 'the reason is because

éboth are concerned in an unlawful act. Now by the lex Aquilia the action

1132/

‘”ﬁﬁffor damages ceases if there is fault on both sides He may

'i%ﬁposs1bjy'have been 1nf1uenced in giving this 'contributory' culpa
fﬁﬂ}justifieation by Paul's statement in D9.2.10 that 'nam lusus quoque noxious

‘V'??gu1pa ést's that is, by similarly considering that a participant in a

:fight,swhich is criminally prohibited, .indulges in a form of culpable
"{,Jéemduct;~;[Consequently, he adds by way of example : 'for instance if a
stgﬁemson challenged to a duel accepts and is wounded he cannot sue the
’rru ehai1enger even for medical expenses'. 133/ Though, today, liability

‘ 1n such cases m1ght be said to be capable of being determined in terms of

134/ it would

1»?the*v01untary assumption of the risk of intentional injury,
seem ‘that this justification for denying 1iability was unnecessary 1n the

:jglaw of the Netherlands due to the fact that as in Roman law the act of

";wrong-do1ng or culpa, itself, constituted the obligation to compensate
°?k?mith0ut.ahyvreference to the breach of a prior duty of care. Consequently,

’ s?ény defence to such an action, based on the general conduct of the plaintiff,
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~ would inevitably involve the concept of culpa rather than that of the

f{'hotion of implied consent to the breach of an antecedent duty.

Second]y, as delictual consent, following Roman law, was generally

o fhought of in terms of specific communications, Roman and Canon law

' statements were sufficiently authoritative to preclude the need to

. formulate or refer to any new pronouncement on the civil effect of

consent capable of a wider interpretation, as in the case of the present

‘;'day'maxim. Consequently, three of the standard references more frequently

- used by the Roman-Dutch jurists are to Ulpian D47.10.1.5 and D50.17.145,

HVahd to Reqgula 27 of the Liber Sextus of Boniface VIII. Thus, Matthaeus

~ on account of injury to his child

i';in Prolegomena 3.3 of De Criminibus cites D47.10.1.5 in answer to the

. question 'an volenti fiat iniuria?9135/ ,» Van Leeuwen in Book 4, c1.36,
":_5.4, of his 'Commentariug‘on Roman-Dutch law , in a case of abduction
‘iAjcites Regula 27 in denying liability; Van der Keessel in 'Praelectiones
" ad Jus Criminale’ 47.10.12 cites Book D50.17.145 and D47.10.1.5 when

~ defining 'passus est', in relation to civil Iniuria; and again in 47.10.2

aﬁ;ﬁ(p.265) D47.10.1.5 is cited in relation to the double action of a father

136/ _ 'nisi forte filius sciens et volens

- injuriam passus sit'.  Similarly, Voet cites D47.10.1.5 when stating in

’?;’P.47.10-4 that defamation is suffered against one's will and without

--consent.

It might thus be concluded from the scanty references made to

 'kconsent in the delictual law of the Netherlands (all of which incidentally

 "fre1ate to various forms of personal injury and insult) that the scope of

the defence of consent as encompassing implied consent in delictual actions

~ for patrimonial loss was not developed beyond that of its Roman predecessor.

”17?This may be attributed to two factors : (a) In order to have developed -

féA;the scope of the defence the Roman-Dutch jurists would first have had to
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;; have -developed the existing concept of consent based purely on vo]ition
‘:féin order to produce a species of consent which was not dependent on or
‘:keven referable to proof of é party's actual state of mind or volition.

R Only when this jurisprudential development had been achieved in respect
‘;,td consent could the scope of the defence of consent in delictual actions

“ have been extended to cover situations in which a plaintiff had been injured

?1 Qithdut consciously considering beforehand whether or not to agree to the

137/

risk of incurring the injuries which were later sustained. However

' ;'l there is very little abstract analysis of consent by the jurists, which

=, dncident of wrong—doing.1

- such a development would have required, if only to justify court practice.
t'}On tﬁe other hand, as was said above, reference to Roman authorities on this
subject seemed adequate. This is apparent in texts in which the jurists

1;omment on consent generally in delict without referring to any specific
38/ Here they simply tend to state that consent
- precludes .an actionable wrong and uncritically cite Roman authorities for
f this proposition. For example, Voet (in Pandects 47.10.4) when discussing
Awfongs and Defamatory Writings states that ‘a wrong of this type can be
| AﬁufferedAby mere human beings against their wi]] but not with their consent'
- and cites D47.10.1.5. Similarly,Van der Keessel unhesitatingly follows
ftithe Digest authorities when defining when a civil injury is said to be
: suffered (pausing only to comment on a point of translation in one of
‘ them;);T39/ Perhaps the only example of a Roman-Dutch jurist actually
_ ana1ysing the Tegal concept of willingness is afforded by Matthaeus. 140/
?QHowever, this is done in an attembt to reconciie aAfragment by Ulpian
. :ohkde]ictT4]/‘ with the effect of cﬁnsent in éontemporary criminal law
' ~'and're]ates more to the quality of express consent than imputed willingness.

;Conséquently, this conclusion that a wish-or desire to be legally effective

: ;depends on 'notitia’ and 'appetitus' without any 'disturbance of the reason'
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!provides a further example of the general acceptance, consciously or
fiﬂotherwise of Roman juristic notions on this point, i.e. that a deliberate
iEséct‘of volition was requfred. (c.f. Ulpian's statement that 'nemo fraudare

- e0s, qui sﬁiunt etuconsentiunt', DSb.17.145, where on the analogy of

A{contract only the consent of a sane person will have any legal effect]42/

The sécond factor which may have prevented any extension to the
' . scope of the defence to include implied consent may simply have been that :

* ”(b),there was no practical requirement in any case to modify the Roman

.i concépt of consent in delict as the type of contemporary cases in which

" the defendant alleged consent, before the industrialisation of Western

'ﬁ{;thiety'produced a greater frequency of patrimonial claims, would still
have been basically similar to those under Roman law, i.e. mainly involving

| Q:'non-patrimonial issues such as seduction143/ and abductionl44/ It is

73;7significant in this respect that the Roman-Dutch texts on consent relate

‘V,to»peréonal insult rather than to patrimonial loss. This tends to
:j;%Tlusfrate that, unlike today, where the bulk of the case law on consent
f!in delict involves patrimonial actions, the frequency of such actions
" before th; period of industrialisation was not sufficient compared to
k7 thé'vo1ume of such cases after, to provide the law of the Netherlands..
with é substantial amount of case law on patrimonial consent from which

some developed principle might have been formulated.

- Non-adherence to Roman Law Concept of Damnum

Though it might appear that there was no need to modify the Roman

..~ law concept of consent and the scope of the defence in the law of the

f:VfNetherlands since the main delictual situations in which that question

" would arise were still basically similar in both systems, it might be -




~-on account of physical injury to the person}

,~".'." : . . . e q e ]
‘amissarum quasque amissurus quis esset inutilis factus'.

" of its Provincial Ordinances adhered more closely to the Roman precepts]

’anything less than the sum sought. !

38.

: g3ghpted in passing that a modification was made in the Dutch delictual

‘f action on-patrimonial loss in relation to the concept of damages awarded

45/

For example, Grotius

f:iétates in 'Inleidinge' 3.34.2 that :

'apart from a wrong against the person giving rise to the obligation
to pay the surgeon's bill and make good any loss of profits
incurred, the pain and disfigurement of the body although not
‘really capable of compensation have a money value put on them.' 146/

- This, of course, is contrary to the text of Gaius in D9.1.3 where he
~ states in relation to the actio de pauperie that disfigurement is not to
k‘be‘taken;into account in reckoning damages 'cum liberum corpus aestimationem

ﬁ?]non recipiat', though he does allow 'in curationem factarum et operarum

47/ An

‘finteresting distinction arises in this respect between the laws of Holland
‘i;ahd Friesland in that the former province would appear to have been more
‘ j:§ager to modify the Roman texts on this point, and also to accept and
i?‘mbdify certain others relating to the.question of the monetary award in

"the Actio Injuriarum, than the latter, which due to the continued importance

48/

Uit incorporated. In the case of the action for profitable amends for.
 'examp1e the law of Friesland prohibited the plaintiff from assessing his
- own penalty since the Provincial Ordinances which provided for the

‘]1recovery of fixed sums in such cases excluded this recovery aspect of the

actio Iniuriarum; 149/ on the other hand the law of Holland, in which

j?jsimilar Ordinances if they existed had probably fallen into disuse,
fbfiincorporated personal assessment, but modified it by requiring the

V ~plaintiff to offer a special oath that he would not suffer slander for

50/ Though the addition of such

 f;an oath might appear natural in such a case, among God-fearing people}51/
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}n;der Keesse] correctly remarked on the inevitable textual mod1f1cat1on
equ1red that
h"as¢to the Plaintiff offering an oath, not a single word
.~ occurs in our texts; although the eminent Voet does
- speak as if it was provided by the civil law (P.47.10.13).

‘il~;Nor do the arguments put forward by Matthaeus persuade me
{ jto the contrary ' (De Crim. 47.4.3.1).

na

S1m1lar1y, in the question of patrimonial damages for phys1ca1 R
,Vnsury to the person, the law of Friesland though incorporating the
;dt111s act1on of the lex Aquilia with the Ordinance fines, denied that
nfassessment of pain and disfigurement 152/ yas possible under the former
ﬁhead of c1a1m As Huber says,]53/ 'The action for injury by deed'1s
iframedxw;th a,doub]e scope - firstly, for the penalties fixed in the
ardinanee,héecondly, for the payment of all costs, damages and interest,
dhtth ciafm»must really arise from the Tex Aquilia on damages; bUt.“
‘if:payment for pain is not awarded by the court;' the reason being that
payment for pain or deter1orat1on of the body can hardly be demanded
VD%9.1.3)~except in so far as a fixed tariff is placed in the Ordlnance
o%d?2~2~5) on every limb and 1n3ury‘]54/ On the other hand, theilaw
Jof. Ho]]and though basing the assessment of reparation in such cases
’dnt1re1y .on the analogy of the utilis action of the Aquilia w1thout a]so
;referr1ng to a system of fixed 'fines', allowed the recovery of damages
;qniaccouht of pain and d1sfigurement.]55/ In this case, it would :
;anpeargthat the departure frdm Roman delictual law was too obvious\to
11]0w Vdet to impute such a construction to the interpolated text
;Ipian‘dn D.9.2.13156/ princ; consequently, he merely states in 9. 2 11
”:hat ‘by custom an assessment for scarring, pain and d1sf1gurement falls
“o;be made good, although no account was taken in Roman law of such th1ngs

;Jngthasjrespect it can be said that the majority of Roman-Dutch Jurlsts
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“unlike their later Scottish counterparts found it more convenient to .

, §;§ra£iona]1ze the customary right of action on account of pain, suffefihg

fdndfdisfiQUrement in terms of the Aquilian action1®// and reipersecutory "

o 7‘51a5ﬁ5158/ than under the aegis of the actio injuriarium. Though'.'

ithgr‘apbroach jurisprudentially to these customary remedies would have

<B;én.aya1]db]e, since such grounds of action were unknown in c]assiéa]'.
. "Roman‘law, the Roman-Dutch approach is to be preferred to the SCOtﬁjsh
one. “Apart, for example, from being in accordance with Natural LaW |
N{ﬁﬁ;ﬁbnbébts.of ]oss,159/ such a reipersecutory approach would have bééhv
Qf%bb?%'satisfactorily justified as a development of the freeman's acf{d utilis
*f[@n‘ﬁ9.2.13 princ. than of the actio injuriarum, where such 1njurfe§vwere
igicaused uninfentiona]]y]ﬁo/ In fhe case of the dependant's claim foﬁ

161/ also consideréd

ﬁ7(1655 of support, the Scottish Institutional writers
~ this action comparable with the Roman action on account of Iniurf&}*%han
Damnum iniuria datum perhaps due to the retributory nature of the cu$tomary

.;}rgmedy for personal injury of Assythment.  However, in both respects the

'ﬁgRéﬁén-Dutth approach has been recognised in modern Scottish law as”béing

% preferable though not now acceptable; for example, Lord MacMillan pointed

“/iout’-in 1943 in Stewart v L.M.S. Railway Company S.C. (H.L.) at page: 39,

s .

' ‘that ihf?espect to the action for personal injuries, 'the utilis actio legis

&
i

¢Aquiliae was a nearer analogue of the modern action' (called the actio

.;flhjﬁriarum)-but that it was 'evident from the authorities in Scotland

ok

Qf?ﬁifhﬁtfithas;rather on the actio injuriarum that they founded themselves'.

The differ .nce of approach between the law of Friesland and Holland
{;arelatioh to the acceptance and modification of Roman law texts may
;Renhapshhave reflected the differing influence on the jurisprudence of

ivsppth provinces of the Seventeenth Century concept of Natural Law. ‘Egr

*j,éXample;as Grotius was both one of the foremost exponents of the tHeofy
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;df Natura1 Law’and a leading commentator on the Law of Holland it wdu]d
‘Vgéhave been appropr1ate for that province to have taken the lead in e
;1nc0rporat1ng such theories through the medium of Roman law, rather than
‘the other Thus,in re]at1on to textual modification, Lawson (remarking
;‘on the work of the natura1 lawyers) stétes that :
»fe'the'requﬁred practica] results had been obtained, but they"

- gave it'a firm basis of theory. Henceforth it was possible"

. even in a country which claimed to have received Roman law -
- .as awhole to justify departure from strict Roman doctrine.’'162/

ﬂ;ThenApprdaeh to Liability in Games Cases

In relat1on to the question of implied consent, however, not only
1s(th1s concept not discussed by the Roman-Dutch jurists in their

Jcommentar1es on the patr1m0n1al delict, but neither is there any .eyidence

3 ;f”that su¢hva concept was applied in pkactice by the Civil Courts when

. denying patrimonial liability.

FOflexamp]e, the appfoach to the question of liability arising in
'l'féames SifuationS‘clearly illustrates (when compared to the modern principle
?‘7§QfZVO]enti) the absence of any juridical application of implied consent in

S fﬁe’patrjmonia] law of both Holland and Friesland.

"»}he Roman law approach to the question of unintentional patrimonial

J'Tos§~arising from games may be briefly summarised as follows :-

;”a) where a non-player was injured, evidence of culpa, in the case of

o «,;prlvate sport or exercises, was looked for by the classical Jur1sts in
?f;re1at1on to both the nature of such activities (Paulus D.9.2.10) and their
‘1ocat1on (U]p1an on Melas' barber case D.9.2.11 princ.); if culpa was
keabsent in both of these respects the participants were not deemed to be

"51‘1ab1e; ~cf. Ulpian's remark in D.9.2.9.4 and D.9.2.11 princ. that the
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.iﬁjuredipafty was at fault himself. Hence, though no text states if;lit
fwould be’ logical to assume that a spectator unintentionally 1nJured at the
5Pub11c Games would have no remedy under the Aquilia since such contests
;ﬂﬁvolved‘ne1ther aspect of culpability i.a. in'respect to the location and

Q"iﬁatﬁre~of the sport.

‘1f;kb)'  Where a participant was unintentionally injured in the course of
. }vsu6h activities, a distinction would appear to have been made betﬁeén
:xf?pub]1c contests and private games. For examp]é, in the former such
21i1n3ur1es among legitimate contestants could never have been act1onab1e,

””sfépnathe grounds that ‘gloriae causa et virtutis, non iniuriae grat1a videtur

ﬂ;ﬁfddmnumtdatum‘ (Ulpian D.9.2.7.4); in private games, however, which'wgre
3ﬁo£fuh8értaken,with precisely the same object, but were more in the way
‘]éf_recréation, a culpa estimation would appear to have been applicable, if

“L?bn]y?for the purpose of denying liability: hence, Alfensus states in

| ?;?D.9.2052!4 where a slave boy is injured in a ball game that 'casu magis quam

63/

kli}gulpa,kideretur factum‘} In other words there is no fault for such
if;igan;unintentional injury sustained within the rules of the game, the}injury is
:~tjﬁsimp1y;accidental.

,.‘ - In'respect to the deliberate infliction of a patrimonial 1055 outside
fé{?fhéibarticular rules of the sport dolus grounded the Aquilian action in both
nffgiﬁrivatevgémes and public contests where a contestant was 1njured,>(Ulpiaﬁ'164/

?;’Dn9;2.7.4)v Dolus would similarly ground the action where a contestant

~qé11beré£é]y killed a non-participant (D.9.2.9.4.)]65

A s1m11ar approach, unburdened by concepts of implied consent
b ;consequently appears in the law of Friesland. Thus, Huber, adhering to
‘?fithe two Roman law tests for culpability in cases of private recreation

%f1nvo1v1ng nen-participants, 166/ denies the delictual remedy for patr1monié]
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loss where a passer-by sustains unintentional injuries through ‘sdme
legitimate bodily exercise at a place set apart for the purpose’.167/
The notion of implied consent determining the question of liability is
similarly absent where the participants are themselves injured. For
example, Huber, when discussing the D.9.2.7.4 text by Ulpian in
'Praelectiones Juris Romani et Hodierni' not only agrees with that
jﬁrist on the general unavailability of the patrimonial action in such
cases by stating that 'Damnum huiusmodi occasionibus datum, non parit
actionem, quod hodieque de omnibus publicis et licitis ludorum generibus
dicendum videtur, 168/ byt also appears to accept his justification for the
Vdenia1769/ by implying that the issue is not really one of culpa even
where a contestant injures another by mistake during a game ‘quia ~textus
hic (D.9.2.7.4) non distinguit,]70/, et in ludum periti non magis quam
imperiti veniunt'. On this last point the evidence tends to indicate that
as in the case of public contests iﬁ Roman law, the determination of
liability between contestants was Basically a question of deciding whether
or not the justification of taking part in a permitted and laudable
activity existed, than whether the plaintiff had impliedly consented to -
the risk of sustaining an injury,actionable in terms of cu]pa.]71/
For example, it is difficult to see how the denial of liability could
have been justified in the situation mentioned by Huber, solely on the
ground of implied consent to culpa, as unintentional fault, when due to
the varying degrees of competence of the players it would have been
impracticable to formulate a general standard of conduct (of the average
competent player) against which their unintentional acts could have been
culpably assessed.]72/ On the other hand, it would seem more appropriate
'to say that liability for an injuny‘caused by a contestant, in such cases,

was denied on the basis of a specifically recognised justification akin
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‘1€fio a rightvof immunity which would entirely preclude the constitution

:f,fof the De11ct This indicates that

-ﬁi;f(a) in Roman law the notion of culpa as unintentional fault, evo]ved by
ﬁﬂfthe‘Jur1sts, was not taken as the test for the existence of the Jn1ur1a-
;uﬂwof:the lex Aquilia when the Aquilian remedy was sought on account of
:Wivﬁatrimonial loss suffered at public contests, i.e. the actions of ‘one

i{h';cdnteﬁfaht{giving rise to patrimonial Toss in another during such‘a

-;fﬁpontestfwére still considered in terms of iniuria as nullo iure than culpa;

-Tfizconsequently where it was shown that the loss was suffered g10r1ae

5 {causa et virtutis'the defendant could be considered to have acted in a .

f@,Just1f1ab1e manner i.e. iniuria was not present and the act was considered

: ru§ﬁure, (Thus the approach to the question of Aquilian liability in these
~f;;é:ca§es_where a contestant was injured without dolus, in accordance with the

'1,?fu1es of the public contest would represent some of the few instances in

:'flﬂfwhich thé Jurists found it impossibTé to advance their notions of culpa .or
e fau]t as the test for 'iniuria’' against the earlier view of it as nullo

)173/

"”‘1ure and

"‘“J'b) the law of Friesland adopted the justification or right of g]or1ae et

’?Gifv1rtut1s causa relating to public contests under Roman law and applied it
1?13Lgenera11y to all questions of liability in recreational activities (public
J?ﬁjggrvprivate) where one contestant injured another, i.e. the question of
?:fgscyﬁpa as unintentional fault or dolus only arose after it was apparent that

’nf;:this,justification did not apply. Thus, in the Taw of the Netherlands

.;Zlvﬁéherally, the actions of a contestant giving rise to patrimonial- loss
lnfiﬁene dn]y said to be judged in terms of culpa, as unintentional fault or
7f§;dojus where it was alleged that

 ’f¥§(1)f~ ‘the contest was i]]ega1]74/

:91'(555 the contest though permitted was carried on outside the place

'SpeC1a11y provided for it 175/
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~”-V:(iii) the act of injuring was deliberately contrary to the ru]es.of

76/

the cbntest]

.E (iv) a non-contestant was injured. 177/

”-%Ih the last case though Voet asserts (without reference to the imputability
iof'culpa) that one contestant will incur no patrimonial liability where he
l’injures another 'in the interests of glory and manly worth' if the same
uyper$on injures a passer-by when taking part in a javelin contest on a
- parade ground, liability is denied on the grounds that 'there is not

conceived to be any negligence on his part'.]78/ It can be added that

- though it might be said from D.9.2.7.4 that it is the consent of the

'A master who puts his slave up to fight in the arena which determines the

' Q, question of liability by precluding the delict, consent in this case

Simply has the effect of rendering the gloriae causa et virtutis justification-

,r_»Opératjve.in respect to any contestant who killed or injured the slave during

‘?Vthe normal course of the contest; otherwise no right to inflict such

injuries on a slave existed in such cases.l79/

Even outside the ambit of the games justification, i.e. in situations

‘ (i) to (iv) above, there is no evidence to suggest that implied consent
' 7

-~ palyed any part in determining whether or not a defendant had acted

- culpably and was hence liable to compensate the plaintiff. For example,
‘ where a contestant is injured in an illegal contest, liability in respect
of culpa is denied since, as Schorer points out, fault exists on both
sfdes due to the illegal nature of the contest. (Note to Grotius'
*Inleidinge' 3.54.5). Again, when a non-contestant is injuredlgo/at a
- tennis match played in an appropriate place, Huber states .that he has
only himself to.blame for not keeping a proper look-out (Huber 6.4.7).

- In Pandects 9.2.24 Voet denies that a soldier can be held liable for culpa

"‘thgn a non-contestant is injured in a javelin match held on a parade ground.
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~ Though Ulpian's reason 'quia non debet per campum iaculatorium iter
; g P

-+ intempestive facere' is not specifically mentioned by Voet, he refers

'i';present to preclude the delict.

"jjto the D.9.2.9.4 decision.

kThus,‘it would appear that questions of liability in games cases

" in the law of the Netherlands were decided primarily in terms of iniuria
,:>as nullo iure, with questions of cu]pa,.as unintentional fault and dolus
:';only arising where the requirements of the games justification were not

181/

Where this was so, implied consent

: b]ayed no part in deciding the issue of liability.
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‘1 THE‘LEGAL EFFECT OF CONSENT ON THE DELICTUAL ACTION FOR PATRIMONIAL LOSS

So far as the modern defence of volenti, as implied consent is con
f'Concerned, there is no indication that this concept either supplied a
 re1evant défence to the Roman-Dutch delictual action for the recovery of
patrimonial loss or was a product of Roman-Dutch delictual jurisprudehce.
--dne question, however, which still remains to be investigated is whether
§;=ok not express ;onsent rendered the delictual obligation to compensate
 ;unenforceab1e,‘as in Roman law, or entirely precluded the delict from

arising.

- Criminal and Delictual Consent

It might first be said that there is a similar scarcity of reference
';;,pyvthe Roman-Dutch. jurists to the defence of consent to the delictual

~action for patrimonial loss, as there is by the Roman jurists to it~in their

discussions on the Lex Aquilia. However, unlike the situation in Roman

" law where reference can be made to juristic discussions of consent in

- other delicts in order to throw some light on its function in the delict

- ofDamnum injuria datum, the Roman-Dutch jurists due to the influence of

‘ ,'customaryylaw only considered certain of the Delicta privata of

Roman law (when drawn on as ius subsidiarium, vel auxiliare) in civil

+ terms. Consequently, though consent in the Roman delicts is discussed

~in relation to the law of the Netherlands the context is not always civil,
" ror in this connection do some jurists adequately attempt to distinguish

‘between the nature of a civil and criminal wrong.

In the work 'De Criminibus ad libros 47 et 48 Digestorum Commentarius'

fby,the‘17th Century jurist Matthaeus for example we find what might appear

- to the modern reader to be a curious discussion of the D47.10.1.5 fragment
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by Ulpian on the delict of Iniuria, in which Matthaeus attempts to

' 'ff rationalize its import with his own view that consent is no defence to a

"~ to a crimen publicum.

'~ffcontemporary criminal prosecution. In his day however, differences in the
| Ccivil and criminal aspects of acts of wrong-doing were not always fully

‘;'ﬂdistinguished.

In pro]egdmena 3.3 for exémp]é he states his view on the effect of
 g’consent genera]]y to acts which would otherwise be treated as criminal in
" his day by the following question and answer. 'Quid ergo si sanae mentis
;vhanc voluerit se caedi aut de saxo praecipitari, an obsequi crimen est ?

Est.'

He adds, however, fsunt tamen, sateor, difficultates non levesy
 ; quae hanc sententiam cqgiﬁatiénem bremunt, poterat enim opponi quod

el_fblpianus scribit182/ volenti non fieri injuriam'. Strictly speaking,
i 'théré is -no reason to suppose'that Uapianus' statement is in opposition
V‘ ‘to Matthaeus' general VieW‘dn consent in crime since in Book 56 ad Edictum
t Vfrom which the fragment is taken that jurist was discussing the Praetorian

: remedy by’which anyone insujted could if he wished, personally recover a
| sum of money from the wong-doer; consent here being a matter between

private citizens. On the other hand, in criminal prosecutions in the

| timé of'Matthaeué, as the matter at issue would have Been between the;

- state and the accused, consent between victim and accused would
'5f now-a—days be mainly considered irre]evant.]83/ Similarly though consent
_ in Roman Taw was recognized as providing a good defence to an action on

"baccount of a de]jctum privatum it did not necessarily do so in relation
184/ Thus, the fact that Matthaeus considers

- Ulpian's statement in D47.10.1.5 relevant to his argument indicates a certain

: ,‘ fai1ure in the contemporary law of his time to make a clear distinction

between the civil and crimina]'aépects of acts of wrong-doing especially

1iasjhe was not discussing crimen injuria, or crimes specifically constituted
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ny consent -This is also appérent from his subsequent attempt at.

veconc111at1on For example, he states firstly that ‘distinguemusttfum

g*quod pat1 qu1d vult, in eius potestate sit, nec ne. Sit in potestate

751t passusque fuerit, nulla injuria est, nullum crimen contrahit, qu1
ecer1t :3in minus contra respondendum'. However, this reason,
nqua]1f1ed by the fact that it can only apply to certain cr1mes in

gwh1ch consent is a material factor, e.g. theft,rape, and cr1m1na]o1n3uria,
‘_erally equates civil wrongs w1th public crime. The same can be said
Zaboot‘h1s f1na1 conclusion in this connection which assumes that the7

; fqua11ty of such consent is a relevant factor in ascertaining whether a
_namerhasabeen committed or not. As he says 'Iniuria 1g1tur cum volent1

oniftent”dicitur, de p]ena et perfecta voluntate!8%/

id 1nte1]1gendum
FIn a restr1cted sense his reference to consent in the delict of In1ur1a
':D47 10:1.5). can be justified, i.e. in relation to those crimes Wh1¢h*

ere const1tuted in the Crimina]'Customary Law by lack of consent: Thus,
ﬁturTst1c statements on w1111ngness in the delict of Furtum and in certa1n
?cases of In1ur1a can be validly related to the crimes of theft, rape and
:cr1m1na1 1n1ur1a Otherwise, however, from the modern point of view

? *such statements ought to be strictly distinguished in the context of
ﬁpub11c crimes. In this respect, later Roman-Dutch jurists appear to
oye,been more dtscerning in their treatment of consent in Roman@bé]ictual
}%n?fond»in maintaining the distinction between public and private‘nrongs.
hhos, Vanfoer Keessel for example in his 'Praelectiones ad Jus Crimina1e'
;fter c1t1ng the above passage from Matthaeus adds that though the same
1ct may give rise to both a delictual and criminal act1on in Roman Law

| 186/

‘propterea delicta privata cum publicis non sunt confundenda'.

onsequently, he deals with Ulpian's statement in D47.10.1.5 str1ct1y in

187/

e1at1on to the civil action in the law of Holland for Insult, whereas



50,

<referentes to consent in Furturh88 / are treated in relation to the'h

'Hcrwme of theftlgg/

One reason for this early confusion in Roman-Dutch law between the
‘effects of consent on civil and criminal liability, especially where
frefereneev1s made to the Roman de11ct of Iniuria, may have ar1sen;frem-'
fthéjeqnfliet of juristic opinion as to whether the customary private

ﬁttidn;brOUth in respect of hoon]go/ i.e. scorn or derision, ought to

e,thought of as endowed with the penal characteristics of the Act1o
~n1ur1arum or have the re1persecutory nature of the actio legis Aqu1]1ae
:Seence the problem lay in attempting to apply the Roman approach to.
| ge§}1ons of concurrence of actions to a situation in which the~cn§tomary
*1aw5nrod0ced both a civil and a criminal action. This problem waslnbt SO
&ACﬁte'when other Roman Law Delicts were considered in terms of the
_{ﬁdigeﬁogg laws of the Netherlands. For example, in cases of theft and
:rabberysasvthe state maintained the sdTe right to prosecute an action,191/
ihe proh1b1t1ons on concurrent penal act1ons could technically be. adhered
'to since no questions of concurrency could arise. In this respectgthe
Ar1$1anspr1vate act1on for robbery, granted to the victim in sitdations
'here the Attorney-General declined or was unable to prosecute, even
kdsp]ayed a limited similarity to the corresponding Roman scheme of
kctions - Again in the case of the delictual action for patrimoniaT loss,
as 1t was generally accepted that Tike the actio legis Aquiliae this was a

5re1'persequendae remedy,]92/

no problems arose over the concurrencyiof a
j;cr1m1na] proceeding.  In connection with the actions available fer‘
'ii,innsult however the customary law provided for both civil and cr1m1na]
‘1fj act1ons, the former, in Friesland being for the recovery of a f1xed sum

Aander the 0rd1nances, and in Holland for an amount estimated and sworn

);toy‘:by..the Plaintiff. The victim in both of these provinces cou]d'a-’lso

Vi
FEe
e

In
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‘a&& tovhié action for profitéb]e amends an actio ad palinodiam, defiyed
fom Céngnylavarocedure, for amende honorable. Not only was theAprob]em
:ﬁaézof simply attempting to apply clear Roman dicta on the concurréhqy,
;afiqthéf:actions with the actio Iniuriarum to the customary 1aw'6h'hoon.
'kVVibe:ROmaﬁéﬁutch jurists may have experienced further difficulties when
Qcpmparing the writings of different Roman jurists on this question;, In
5fhi§:respect, Buckland states tﬁat 'the law of Justinian was ndt_the’same
as C]assiéél law, fhe mode of criminal prosecution having changed. The

Jaﬂ~may not have been the same for all cases of concurrence'.]93/7“'

¥§¥f¥fn;D47.10.7.] U]pian would appear to give an account of théjbperation
"bf'thefprincip]e of ﬁoncurrence as it was finally accepted in re]étion to
:;héfécfid,lniuriarum. 'Here he distinguishes the nature of the acfid
‘ffgifniuriarum~from that of the Aquilian action by saying that the reason.
f‘fg:for'brfﬁging the former is on account of the actual incidence of wrong-

‘5:=?doing whereas the action under the lex Aquilia arises from pat&imohiaT

‘24;165§ suffered.  This being so, the private action purely on account of

"/f1thélwfong-doing ought to be denied in favour of the public criminal

”‘aC£idn§Uhder the Lex Cornelia de Sicariis where a slave is killed; the

iréaédnfbeing presumably that as both actions pertain to the same aspect

*fof thelcaSe; i.e. the iniuriaj94/ and/are final, the private action

f’fﬁ;;for a mbnetary sum ought not to render the matter res judicata,thus
,barrjng\the action in the public interest imposing capital punishment.]95/
‘As the action under the Aquilia, however, arises to compensate damnum

7ﬁtHwou]d‘not act as a praeiudicium to the public action and,thus maykbe

.'7$fif a11owed with it. Looking at this from another point of view it might
Y 196 /

~f*simp1y3be said that as Roman law did not usually allow two actions

¢wﬁich'Were either both poenae persequendae or rei persequendae on. the
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’ " principle nemo bis vexari debet de eadem causa,]97/ then where an act

of wrongfulness gave rise to a public crime and a private wrong which
 ““could be pursued for a penalty, the former action in the public interest

3J'stqok precedence.

Thus, Voet in 47.10.24 states on the strength of D47.10.7.1 the

> ¥iew that:

'the Praetor, in exercise of his equitable jurisdiction
under the Roman law could make an order that the Plaintiff
should abandon the civil action and institute either an
extraordinary action or a public trial, lest the private
action should prove prejudicial to the public trial.'

There is other evidence, however, that suggests that in some cases

~ .penal actions were allowed to run concurrently with the Actio Iniuriarum

“~"§n Roman Law; Marcian, for ekample, in D48.6.5.2 is quoted as saying that

" a person who ravishes a free-born woman is liable to the death penalty

" under the Lex Julia de Adulteriis and where the father does not prosecute

_ion account of the iniuria any stranger has the right to do so since’

traptus crimen legis Juliae de adulteriis potestatem excedit'. This

7>_twoh]d appear to be contrary to Ulpian's statement in D47.10.7.1 above and

'iftb_Justinian's remark in Institutes 4.4.10 that in relation to the delict
:of Iniuria"In summa sciendum est de omni iniuria eum gqui passus est B
“posse vel criminaliter agere vel civiliter' and can probably only be
Justified on the grounds that in this type of offence the private action

i for a pecuniary penalty was also in the public interest in that it provided
an added deterrent. Conversely, Gaius apparently confuses the situation
't jn which the Aquilian and the public criminal actions are said to be
a]]owed by denying the concurrence of these remedies. Thué, he states

in Institutes 3.213 that the owner of a slave who has been killed by

~-another is free to choose 'vel capitali crimine reum facere eum qui
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“occiderit' (under the Lex Cornelia de Sicariis) 'vel hac lege daanmspersequi'
‘under the Lex Aquilia). This, of course, is contrary to Just1n1an»

knstwtutes 4.3.11 and Ulpian,Book 18 ad edictum, cited in D.9.2. 23 9 ‘who

pec1f1ca1]y state ‘et', - 'et'.

"»Matthaeus, himself, adopted the view held by a minority of,Romane.

: btch‘jurists, that the remedy afforded by the Actio Iniuriarum in ) |

:Roman ]aw was essent1a]1y pena] and that consequently a similar character1st1c
mought to be attr1buted to the private remedy on account of hoon, thereby

xc]udTng more than one action from arising. 198/

i Tne«two obvious alternatives open to the Roman-Dutch juristsoto\
byerCOhe=the difficulty of applying the developed Roman Taw princip]e
on concurrency to the customary act1ons under the wrong of hoon were 4
_e1ther -
;‘})f: to cons1der the civil remedy like the actio Iniuriarum as penaI
nd thus a bar to any other poena persequendae form of action, thus

v erhaps requ1r1ng an alteration in the ex1st1ng law, in respect to the
favowdab111ty of both civil and cr1m1na1 actions, or,

J(b)k,yto;treat the monetary sums recovered under the actio Iniuriarqm

s“in faCt»an assessment of damages.

K'VMattnaeus‘ view that the actio was essentia11y penal in nature:
ﬁthough correct in conformity with Roman law, would have been less"
ttractrve in practice due to the difficulty 1nv01Ved in both a]ter1ng
he ex1st1ng ]cl and in deciding when the criminal or civil act1on was
'proprTate. On the other hand, though the not1on of the actio as
;re1persecutory is theoretically difficult to justify in Roman law, 1t
‘av01ded any question of changing the customary Taw which received 1ts

receptsnand tended to explain court practice in terms of natural law.
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~Thus, though one might reasonably question Huber's explanation of the
1c1v11 f1nes of the 0rd1nances of Friesland {ord.2.2) a assessments _

199/ or Voet's attempts to compare the act1on for

§of pa1n and suffering
:1nsu]t“w1th Aquilian remedy,zoo/ the notion is nevertheless in accordance

"f;ﬂW%th7Grotids' statement that 'a two-fold obligation may arise out of one

n4and the same wrong; the one 1iability to punishment (by the sovere19n)

1,201/ De Villiers,

the other the ob11gat1on to remove the 1nequa]1ty
fhonever, tersely sums up the Roman-Dutch solution to this quest1on of
L'dncurrence in the customary law by stating that 'the correct view:
f,appears_teibe~that on this point the Roman law in its strictness was not

1[ﬂé,ac¢eﬁted in the Nether]ands.'zoz/

'TO’Matthaeus and the_group of jurists who held the view that the
'G‘-*ﬁeuStOmary*aCtions on account of hoon ought to adhere to the true natUre

7;5§0f the act1o Iniuriarum in Roman law, the notion of the one act1on wh1ch»

wou]d 1nev1tab]y follow on the application of the concurrence doctr1ne

wqu]d,«jt is submitted, have been more readily thought of in termS-of,

203/

crfminaT;punishment than civil redress. Hence, in cases of“rape,

:;for examp]e, it may have been considered that a criminal rather than a

kfgfpr1vate actxon was more appropriate. From this point of view Matthaeus
ijﬁ;attempt to reconc1]e Ulpian's statement in D47.10. ] 5 on the de]lct of

;3f1n1ur1a,w1th~the proposition that consent generally to a crime 1ngo]v1ng

,personal injury does not nullify the criminal act, may not seem such a

‘curious. exercise.

De]icfuaT;Consent and Roman Law Precepts

'“;kas‘fheﬂear]ier 17th Century jurists were consequently prone to

-+, discuss.consent to questions of non-patrimonial injury or hoon, in terms




‘ ?not c]ear]y related to private law, discussions of the effect of consent

on a prlvate action in this field are best afforded by the later Jur1sts
hAsihas been said above, references to the effect of consent in this pr1vate
= :}remedy are necessitated by the lack of sufficient comment on it in-.the

f;#ﬁfdelictual action for patrimonial loss.

Genera]ly, it would appear that the effect of consent in the non-

g&fpatr1mon1a] remedy of the Netherlands for hoon is consistent w1th 1ts

~"A'fun.ctwn in the Actio Iniuriarum of Roman law. Thus, as the consent of
théﬁplaintiff under the latter system would preclude the delictual-

“requirement of contumelia, so Voet asserts that 'a wrong of this type

'ff?(défamation) can be suffered by mere human beings against their Will, but
' 204/ "

" ;%po£;with>their consent'. There is even some indication that the

31;;Roman-Dutch‘jurists would have wished to go further than the Roman-
' }fﬂhfiSfé.in entirely precluding this civil action where consent was present.
l;fSéhorEr;lfor example, after either following customary law or Ulpian's

-w;statement in D47.10.1.5 comments in his notes to the 'Inleidinge' 3.35.8

that the;aVai]abi]ity of the remedy to the father, but not the daughter who
'~§g¢onsénted<to intercourse, is aequitati vix consonum since volenti nulla

'ﬁxfiffinjUY{af . In other words, the function of consent in the Roman Actio

 ; iﬁiﬁfiarum was so well understood by the Roman-Dutch jurists when app]ied
g 1f6}cases]invo]ving hoon that it appears to have presented a challenge both
>ino tﬁe practice of the customary law and.the doctrine of delictual iniuria
Ef@hiph';onsidered the infliction of insult on one person could produée in

- ‘certain cases contumelia on another.

o ‘_Thus, though the notion of an action on account of insult or hoon

- which did not involve patrimonial loss, came to be considered so far as

e principle of concurrence was concerned as reipersecutory rather than
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’fv;penalg the requirements of the wrong or injury still rested on the .

'}yzﬁreééptsvofgfhe Roman Delict of Iniuria. In Huber's discussion of hoon

55V:1h“'Jurisprudence of My Time', Book 6, Chapter 8, the requirements of

' ﬁtéhtibh (Bk. 6.8.4) deliberate carrying out of the intention or.execufion
’*fiﬂ(Bk’648 3) ahd contumelia (Bk.6.8.8) are faithfully adhered to, as are fhe
:e;?Roman 1aw modes of inflicting such injury, i.e. by acts, words and

‘f1t1ng 205/

“A11 that can consequently be deduced from this, in re]ation
'1fi;0 the‘function of consent in the patrimonial action, is that as prétépts
f“RomaﬁidéTiCtuél law were eagerly 1ncofporated with the customary Taw of
heiNetheridﬁds as far as possible, consent in this latter action WOU]d’be
}péctedgto have had the same effect as that indicated by its application

n the delict of Damnum Iniuria Datum.

Two factors tend to suggest this conclusion. The first is that

| f:é(as in deve1oped Aquilian Taw) Cu]pa* as the intentional or unintentiona]

?ilnault of the defendant , and mnot iniuria as nullo iure, is the compan1on
;i;requ1rement.of patrimonial loss in the Roman-Dutch action. Thus, -Grotius
4li1n Book 3.37.1 of his 'Inleidinge' under the heading 'Van Misdaed Tegens

'“rgoed"states that the misdeed may arise from fault-conduct which is -

:¢¥:e1ther dellberate (moedwilliglyk) or unintentional (onachtzaamheid).

x:ga1n Voet in his commentary on Digest title, D.9.2 translates the nature
'}%éof Aquiliankiniuria in terms of 'faults of commission or of both commission
f:gfahatoﬁiééion‘.ZOS/ As has been said above in relation to the effett‘of

2077 it is difficult due to thé‘]ack

A;&;ééhsént_On the actio legis Aquiliae,
fgj*sfiéﬁyrgéecjfic statements to the contrary (e.g. nulla culpa est quae in
.f§ §6Tehfem fiat) not to conclude that consent in the Roman delictual actions
;i;far‘paﬁrimonial loss mere]yArendered the plaintiff’s right of redress

*Sfuﬁénforceable. The obligation, which included both the plaintiff's

VF%@HtlandVthe'defendant's duty to compensate under the devé1oped Lex
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Aqu1]1a bound both parties where (a) the plaintiff suffered damnum and
(b) the defendant had acted cu]pab]y When comparing the nature of the

‘i%defendant s culpa with the concept of contume]1a in Iniuria, dece1t in

;DO]US and animus furandi in Furtum, one can see how the p1a1nt1ff s consent

‘ngcJearly,constitutes an antithesis to these last three requirements,jthereby

 -’bréakingftHe delictual nexus; however, consent is not the antithesis of

”1  C Lpa as . 1nexper1ence or unskilfulness (imperitia), or physical weakness

' ff (1nf1rm1tas) Nor does it deny the classification of a deliberate act

A4*;pf wrongfdo1ng as dolus, under the concept of culpa as fault. Consequently,

| k:fthélexpress consent of the plaintiff, rather than breaking the nexus
t“fﬁfr1s1ng w1th the execution of a culpable act producing patrimonial 1oss,
'fiﬁs1mp1y has the effect of an enforceable pactum de non petendo. Thus,

 ~;fU]pJan gtates that the consent of a customer to the risk of culpa, as

_f fuﬁ%ﬁtehfﬁbhal fault, where he gives his cup to a craftsman to be fi]igreed,

208/ i.e. his consent const1tutes

| “ifex ]ocato to111t actionem et Aquiliae;
jl;a prov1s1on against the effect of a possible delictual nexus ar1s1ng

'Qﬁlater

_The same considerations can also be said to apply to the Roman-

“.Dutch delictual actions for patrimonial loss where the delictual
. obligation to compensate related directly to issues of fault and the

~.-.incidence of damnum.

The second factor which tends to indicate that consent to the .

' deé1j¢tua1 action for patrimonial loss of the Netherlands was similar
;§25in effe;t'to that of the actio legis Aquiliae is afforded by the total
 ﬁl1ackkofAreference to it by the Roman-Dutch jurists outside the delict of

V1?3hoon. If, for example, the effect of consent to the sufferance of"

' ‘5;fpéfkimoﬁia] loss in the Netherlands had undergone some jurisprudential
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: change whereby it was attributed the function of consent in hoon or}

fﬁvthe de]1ct .of Iniuria, one would have expected the Roman-Dutch jurists

gQi;have presented some discussion on the matter. Clearly, this would seem

v;ffapp}oprjate where consent is considered as a factor which is fatal to

 e'tpe coh§£ffution of the delict in terms of fault. However, no such
d1scuss1on appears. On the other hand, in the civil wrong of hoon‘it

1s repeated]y pointed out with reference to the delict of Iniuria that

fxno injury qs suffered by a consenting party; Ulpian's statement that,

wlla injuria est quae in volentem fiat being strictly confined to non-

~ ~patrimonial assertions.

~ From this it would appear that so far as Roman and Roman-Dutch
"51aw is eoncerned there is no evidence of consent being considered as a

tachr‘which 1s.in1micab1e to the constitution of cd]pa or fault, and

'7henCe'being considered capable of precluding it. Indeed, it would on]y
appear ‘to affect the r1ght afforded to the plaintiff of requiring
compensat1on and the duty of the defendant to provide it, after such

an ob]1gat1on had in fact arisen.
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AQUILIAN FAULT AND NEGLIGENCE

Having arrived at the conclusions that neither the developed
 .Adui1ian law nor the delictual action for patrimonial loss of the

.Nétherlands supplies any foundation for the .present-day interpretation
. of volenti to

(a)  include implied consent (such a defence being irrelevant in .

. both systems) and

b(b) counter the requirement of culpa or fault,
it must now be considered to what extent this current doctrine of volenti
constitutes an anomaly in South African delictual law on patrimonial loss.

©If fault or culpa is still the basis of the companion requirement of

. patrimonial loss in present-day law, then in terms of modern civil

Jurisprudence the volenti doctrine clearly constitutes not so much of an
- anomaly as a grave violation of that body of rules and principles evolved
through the centuries to afford private redress for pecuniary loss. On
‘1 the other hand, if the requirement of the present delictual obligation in
cases of patrimonial loss does not rest on loss and culpa as fault, but

" on some other concept, then the doctrine of volenti may well appear a

~_‘homogeneous concept.

As it has been suggested above in the discussion on the nature of
consent in delictual actions for patrimonial loss and Regula 27 of the
Canon law that the present interpretation of volenti, which represents a
- major change in the concept of consent from simply a deliberate act of
volition, may be attributed to some non-Civilian source, the scope of
the present investigation now requires to be extended beyond the sphere

P}of the Civil law.
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One of the main contemporary legal systems which has exerted an

- influence on modern South African delictual law on patrimonial Tloss is

““that of England

fo the innocent Civilian casually browsing through the decisions
’1 of .the Sbuth African courts in delictual cases, involving patrimonial
“loss the frequent use of such phrases as 'Duty of Care' and of such
 .terms as 'Negligence' must produce a great deal of perplexity and
'_'incomprehension. Though legal commentators maintain that the Aquilian
"'4act16n is the 'foundation-stone' of the present patrimonial actionzog/
"_references are seldom simply made in these cases to the nature of the
:lobligation which arose under the Roman Law delict of damnum iniuria datum
or to the obligation which arose in Roman-Dutch law.where a defendant
was'found to have been guilty of delictually causing a patrimonial loss.
"‘In short, whereas in Roman and Roman-Dutch law the only obligation which
’ _ é defendant might be said to have owed the plaintiff was one of
' compénsating him on account of the pat?imonia] loss he had sustained, in
t modern South African law, due to the approach generally preferred by the
Judiciary in determining the issue of culpability, a guilty defendant is
said to owe the plaintiff two obligations :
| (a) a legally recognised obligation to act towards him with care at the
,Atime the loss was suffered, or to refrain from causing him loss and
f.(b)lan obligation to compensate him for failing to fulfil the first

-'fi_ob1fgation. 210/

As the establishment of the first obligation is therefore crucial
“to the success or failure of the plaintiff's action (in that it will
f  establish that he has a legally protected interest) this obligation may

be considered as the major one with which the modern delictual law on
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 751patrimonia1 loss is concerned. Like Roman and Roman-Dutch law the

-obligation which arises in these cases on the establishment of a delict

V i$ Sti]] an obligation to compensate the victim, however, unlike these
‘ former'systems the establishment of the delict in modern law is

A: dependent on the establishment of an actionable duty or obligation of

‘~(}‘care. In this respect the modern delictual action on account of

>'patrim0nia1 loss may be said to be analogous to the modern contractual

v,f,action for damages in respect to a similar loss. For example, before a

' p]aintiff can succeed in an action‘for damages for breach of contract

"‘j"he must‘first establish that the defendant was at the time at whjch the

" “loss was occasioned, in a contractual relationship with him, and as such

'1ega11y'owed‘him certain rights and duties. Where such a contracfua]
: 4 fe]atidnship is established and the defendant is found to have caused
  .the p]aintiff a patrimonial loss by failing to fulfil one of these
g f’barticu]ar duties then the plaintiff will succeed in his action for

. 'damages for the breach of that obligation. In the modern delictual law

- ““for patrimonial loss, in order for the plaintiff to establish that the

Ll defendant owed him an actionable duty or obligation of care it is also

- usually necessary to advert to the relationship which existed between
”< thé parties at the time at which the loss was suffered. Thus where it
‘Vfis.shown that the plaintiff was a pedestrian and the defendant was a

 ﬂfmotorist driving down the road along which the plaintiff was walking the

- courts will infer that the defendant owed the plaintiff a legal

~5V0b1igati0n to‘drive cérefu]]y past him. Thus where the defendant fails
to fulfill this duty and loss arises to the plaintiff, he will incur
delictual Tiability. Not all types of relationships which exist between

-;thé plaintiff and defendant at the time at which the former sustains a

patrimonial loss will establish such an actionable duty. In this respect
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‘ﬂf'it is the function of the courts by referring to.prior case law and. to
'gfg public utility to determine when such a relationship infers that an

‘3§g1 obligation is legally owed by the:plaintiff to fhe defendant.

o To the innocent Civilian unaccustomed to the éoncept of an
'?f'db]igation in delict arising prior to the incident of wrong-doing, this
'g;lindeed would seem a very strange state of affairs were he not aware

kfiiibf:the fact that the delictual law of South Africa on patrimonial 1655, had,
 ff due tokthe‘politica] relationship which existed between South African and

f;]the'United‘Kingdom of Great Britain, been under the indirect influence

‘? (for a périod of over a century) of a foreign system of law, namely .

“75 ‘Eng1ish Common law. This foreign influence of English law on a Civilly

7{,&;{orientatéd system was not however, unique in Scuth Africa. In Scottish

f‘? law, for examp]e, due to the Act of Union which incorporated the Kingdom

|  f 3andfPar]iament of Scotland into the United Kingdom of Great Britain, the

kfffiﬁfluence of English laW has affected almost every aspect of the delictual
~ xjka¢tion for patrimonial loss, with the exception of the heads of claim.

,‘  Unlike the influence of English law in South Africa, however, its effect

V‘i on the Law of Scotland due to proximity and the absence of any constitutional

- -.change within the United Kingdom remains unabated.

That the concept of an actionable obligation to refrain from cauéing

. a person patrimonial loss is a foreign element in South African patrimonial
'7f ]aw may be corroborated by the writings of the Common Law commentators

. - themselves on the origin of the obligation. For example, Professor Winfield
quhas'shoth]]/ that the emergence of a duty of care in the English Law of

©Tort was primarily en account of juridical confusion between the notion of

$7;*contractué1 liability depending on assumpsit, or undertaking of the

" “defendant, and the nature of Tortious liability. Thus, in the mid-

k'/hinetéenty century when the concepts of contractual and Tortious liability
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‘‘‘‘‘

. 1m11ar to assumps1t had to be present before Tort1ous 11ab111ty cou]d
'fe dectded. Hence, the notion of an antecedent delictual duty or

foﬁligotion of care.

The app11cat1on of this delictual obligation in the modern South
iAfr1can 1aw on patr1mon1a] loss would, of course, appear quite strange
{to the«innocent Civilian, whose study of the Roman Law of 0b11gat1ons
fhed shown h1m that the Roman Jur1sts cou]d only have developed the
;Concept of cu]pa as unintentional and intentional fault in the Aqu111an
;}aw~by f1rst fu]]y appreciating the difference between contractual and

‘de]1ctual 11ab1]1ty, i.e. that the former depended on a nexus or

b11gat1on created by the parties by means of the correct fonn of
~agreement prior to the act comp]a1ned of, whereas the nexus or mutua]
?ob]1gat1on in delict only arose with the act itself.  (Hence, ~the
‘JUP1St1C discussions on the nature of the act of furtum, and the 1nc1dence
?of In1ur1a and Dolus.) Consequently, the1n development of Aqu111an
fIn1ur1a 1nto the concept of fault conduct or culpa not only shows the1r
fwareness of the difference between a contractua] action for patr1m0n1a]
floss and a delictual one, but also 1nd1cates the1r skill in formu]at1ng
}a'jur1sprudent1a1 concept which could be accurately app]1ed to describe

fthe mu1t1tude of acts by which such non-contractual loss can be suffered

i‘m a progress1ve society. A formu]at1on, it might be added, which is

5st1]1 1ack1ng in English jurisprudence on Tort1ous liability for

atr1mon1a1 loss. 212/

’uIndeed, the concept of an antecedent delictual obligation of care,
ased{on relationship,which obliges the defendant to act in a certain
.m@nne}-Or suffer the. consequences .if the plaintiff sustains a patrimonial

1oss,1s more readily comparable with the early notion of the Aquilian
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‘obiigat_onfbased on damnum, plus iniuria, as nulle iure, than culpa.
iFrOmftheffact that this obligation of care precedes the act complained
Joﬁljn;modern law, it might well be said that a defendant who has not acted
fih"écoordance‘with it is in fact liable for acting contra ius rather than
‘has inCurred‘]iabi]ity solely in terms of culpable conduct. Hence,
McKerron states in his discussion on South African 1aw of culpable .
L____._J
‘tonduct wh1ch is unintentional :

'But negligence will not be a ground of civil liability

“‘unless there existed in the particular case a legal

T duty to use care. "A man cannot be charged with
»i“zneg]igence if he has no obligation to exercise dilligence."' 213/

.#hus;ﬂtnoogh a defendant may have acted in a manner classified as ou]ba,
‘es unintentional fault, under Roman law, and though the p]aintiff'may'have
fsuffered a patr1mon1a1 loss as a consequence, the fonner will on]y be

;]1ab1e 1f At is shown that he acted in breach of an obligation, spec1f1ca]]y
2]4/

1exlst1ng between himself and the plaintiff without any right

215/ The emphasis on liability in Modern Patrimonial law

;Ju§t1f1oatlon.
Qgpﬁééés-td have shifted back from the concept of culpa and loss to that
=of‘aetfons'contra ius et nullo iure giving rise to loss; the Aquiiian
concept of culpa being only equivalent to the breach of delictual jus

;than 1ts const1tut1on

As'a consequence of this line of thinking it is to be observed

;that modern delictual law on patrimonial loss by initially search1ng for

je re]at1onsh1p between the part1es which may give rise to the obligation
’bf care, has, by concluding that some such relationship must exist
5between contestants in a game, (where one is injured without malice
:dur1ng;the.course of and within the rules of a permitted sport) endeavoured

to consider their actions in terms of unintentional fault or negligenoe,
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,Aﬁﬁ'deféhnjnjng whether a breach of the obligation had occurred.zis/_q
Q-Thistapproach to such questions of patrimonial loss is, as has been
,;J?;stated'abbve, foreign to Roman and Roman-Dutch delictual jurisprudence

#foh patrimonial loss and it is submitted could only have arise in South

’K"foAfriCaﬁ delictual Taw on patrimonial loss with the doctrine of an

B : -

:ahfecedenﬁ.delictual obligation. In other words, unlike fhe attitude
‘Bf fhe Roman jurists to such questions of loss occurring in the afena,
1“@{¥Which they found impossible to classify in terms of culpa, the English
;;1aWyers could not'state outright thatéthere was no negligence in‘such

. :cases, due to the use of the antecedent obligation as a device for

:fidetehpining which unintentional actions involved fault.

;f-_"Thé resultant effect of applying concepts of negligence or;g

uhinfentiona] fault to such cases is one of considerable legalbconfdsion.
Fjrst]y in order to determine the issue raised by the plaintiff.fhat-the
'Qé?éndant is liable to him in damages for the loss and injury sustained.
irgé;ﬁy,him.duking the course of the game, the concept of implied consent has

f.been resorted to by the courts ex proprio motu on the rationale that

_ é7competent player would be expected to foresee the probability of: an
E injury occurring to him during the course of the game. Hence where it
~"is found that the plaintiff sustained an injury which was reasonably -

'afifqreseeabie to him on participating in the game , then he is barred in

"terms?qf the general law of consent from enforcing his claim. Though
f;?g;,the volenti doctrine conveniently enables the courts to reach an immediate

"§~’deéis10n'on liability for damages in such cases where it is determined that

"fiﬂ,the_injury suffered was within the contemplation of the plaintiff,. it

faffordé'ho real clue to the jurisprudential question of whether a breach of the

{fqpligé}ion'of care had in fact occurred.

‘s31ﬂ  - In some cases it is patently obvious that such a duty has been
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bneached;_as for example where a motor cyclist of a motor cycle anﬂ

'jde'céf combination is drunk and incapable before a race, yet nevertheless

"q;jenters the race and subsequently injures his companion in the side car due

»f"Vto h1s erratic driving.

Cm -

. ‘.‘Howéver, in the more frequent situations in whiEh a player is
Tiﬁjuredlby another within the rules of a contest or competition, ag for
égémpie where one rugby player injures another in a legitimate tackle,
i[thé-v;1ehfi doctrine, though it may determine the ultimate issue‘dflu
—Lab1l1ty for damages, affords no test for determining whether an
'éobi1gat1on of care has in fact been breached. Logically in every action
#based on’negl1gence arising from a games situation, the determinatfbn of

;;the'eXTStehce of negligence ought to precede the consideration of every

";,~;other defence. However, in these cases where negligence is not obvious,

':;gthgtfis where the injury is occasioned within the rules of the sport, as in

174 the case of a legitimate rugby tackle, the jurisprudential difficulty of

‘ '?dé;ermihfng it can be circumvented and liability can simply be decided on

;in terms of implied consent to a foreseeable injury.

| Now here is where the confusion arises in respect to the
A:f’jUFisphUdential nature of injuries sustained during games. anCe"implied
:fcohsent ban be said to determine the issue of liability in cases where the
dgfendant is obviously negligent and jn cases in which there is extreme
:¢f aifficuity_in determining the question in one way or the other, it -has

5]hibeen assumed ,even by some eminent commentators on South African. law that in

‘V_fﬂeVery basé in which a plaintiff sustains an injury within the norma] rules

_iof the game that such injuries must have been attributable to the defendant's

,;negl1gence Thus MacKerron writes in respect to volenti
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'The maxim is applied to cases where a person has consented .
“to run the risk of unintentional harm which would otherwise-
- be actionable as attributable to the negligence of the person
‘who caused it;for example consent to run the risk of being
-~ hurt in a football or cricket match or at a race meeting'. 217/

It is submitted that ihjuries brought about in games situations are

not in- genera] attributable to the culpa of the person who causes them
Lwhere they are occas1oned within the rules of a partlcu]ar sport and had
:the doctrTne of implied consent been unknown in South African law the

fjudiciary would have been more zealous to make this point perfectly clear.

If follows that the introduction of a delictual obligation of care,
fBQSéd on COnsiderationé of relationship, on a system of>]aw which
fpfimérf]y bases the patrimonial right of compehsation on the iji]iah
:ghﬁepts»of culpable conduct and loss, can only indicate that inroads

T }ﬁ;vé been méde on the delictual jurisprudence on patrimonial loss of
_the'recipient system. It has been(submifted above that the modern

erfence of volenti nonifit fniuria so far as it relates to implied consent
 i$fnot of the same species as the defence of consent to the acti$51egis
?Adui]iaé'of Roman law or to the equivalent Rdman—Dutch Action. Consequently
’5£A‘the queétion of whether the moderh principle of volenti non fit iniuria

; ~ffcbnstitutes an anomaly within the framework of the modern delictual

. ' jurisprudence on patrimonial loss can now be determined.

‘This issue is simply concerned with the question of whether or not

ﬂif;theidéfence of volenti as implied consent has arisen as a natural

:‘finférence\from the jurisprudential concept of liability which isfapp1ied
‘5§ﬂfin;modérnHSouth African delictual law for patrimonial loss. In other
”*‘f’wordssfthe relationship between the defence of volenti as implied consent

ﬁ*‘féﬁd the modern South African concept'of delictual culpability as

>'f7§“negligehce, which was introduced from late 19th Century English law, can

. -now be ‘determined.
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IMPLIED CONSENT AND NEGLIGENCE

i';\‘Itris significaﬁt, I think, that questions involving the natﬁfe of

;fﬁé»défendantfs conduct, which bring about patrimonial loss to the

;«f:;5g1éintiff, are subordinated to .the issue of whether the obligation of
1\i? éafé hés been breached and are not considered along with such loss as the

inﬁﬁéoUrée,of the obligation to receive and to pay compensation. The notion

f placing the delictual obligation in an antecedent position»tovthe act
-ﬁﬁi:;phoducing the loss in both South African and English law and the_notion
‘1:i 9fthe dé]fctua] 6b]igation arising from such an act in Roman law,’
3"i]fusttates a factor of major difference in these systems;;gnameTy, that

ﬁ'5¥t}fater_Roman law had a fully developed body of Aquilian jurisprudence from

‘which the nature of an act of fault giving rise to patrimonial loss could
\ Zﬁﬁfbébspebifically designated as culpa (being either intentional, doius, or
gifQUnintéhfional fault), whereas early 19th Century English law had not (and

"ﬂ; {stj]],does not entirely possess) a comprehensive body of legal principles

E@h}non-COntrattua1 patrimonial loss, from which a similar déduction on the
iﬁ;tﬁre'of fault could be méde. Consequently, though Romanvlaw CoU]d
:céﬁfidenfly base the obligation to compensate directly on the occurrence
b?ffﬁ]paJW1th damnum, English patrimonial law in the mid-nineteehtﬁ century,
V’f~;idﬁé'tQ.§he‘piece-mea1 nature of the law under which patrimonial Toss could

‘ ff?be rec§Veréd, 21y had not reached the necessary stage of development to

*’:db_sQ; Indeed, only when the difference between contractual and tortious

k]fabi]ity began to be classified in relation to unintentional acts producing

'3;31pé£rimonia1 loss, in situations falling outside the scope of the existing
' 219/

(Qrts,‘was it necessary to evolve such a special body of Jurisprdénce.

;@@ﬁsequent]y, in the emerging Tort of negligence, which Winfield has
?i;wéttribhted to the effects of the Industrial Revolution in Britain;zzoy
1i‘th¢ evolution of the antecedent obligation of care, in terms of relationship

’-“f*frpm the contractual notion of assumpsit, represented the first tentative
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‘ 'step in English Taw towards a general characterisation of the nature of
acts .of fault producing patrimonial loss for which a separate right of

‘redress was given; albeit restricted to the unintentional variety.

The concept of an antecedent duty in the Tort of negligence can be
'ﬁ,said tq have been a convenient vehicle, in that it exhibited the more
wellknown attributes of the contractual obligation, on which English
Common lawyers ventured into the unknown jurisprudential regions of

the new Tort.22]/

Whether the concept of a prior obligation of care has now served

~ its purpose in English law, and whether the concept of negligence is now:
-2 sufficiently developed concept on its own to designate which unintentional
'ffatfs prqducing patrimonial loss can be classified as blameworthy, giving

| rise to a right of compensation in the plaintiff, is beyond the séope of
o the present examination. Howgver, }t might be said in passing that the
: { es$encé of the argumenf agafnst its continued usage in English law by

Common iaw commentators might tend to indicate that this stage has been

reached. Thus, Winfield states :

'The Law in effect says : (a) Prove duty, i.e. show us facts
which indicate that the defendant was bound to behave with
reasonable care. We the court will say whether you have done
that or not. If we hold you have, then prove breach of the
duty, i.e. (b) show us facts which indicate that the defendant
was bound to behave with reasonable care and which indicate
it sufficiently enough to enable us to say that there is a
prima facie case to go to the jury. If you cannot do that
we will non-suit you. And here arrives the disquietening
problem. Would it not be better to eliminate (a) altogether
and to make (b) the sole requisite and cut out all

reference to duty?' 222/

With the judicial preference for this device of English law for

determining de novo the nature of unintentional acts giving rise to

B patrimonial loss, in South African law, which up till that time could
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'  »have drawn directly on the mature jurisprudence of Aquilian ]aw; it can

. be said that the obligation to compensate for both unintentional and

intentional acts producing loss ceased to be wholly Civilly orientated.223/

. The imposition of an approach to patrimonial liability developed by a
":System in which such issues were jurisprudentia]ly in their infancy

- naturally bkought about the introduction of other legal concepts into

fff}SoUth African delictual law on patrimonial loss which had also been

adopted, like that of the antecedent obligation, to aid the Common Law

" in the task of determining liability.

Here we may consider the principle of volenti non fit iniuria. As
" ‘has been said above, the greatest innovation that this doctrine has
appareht]y brought about is in respect to the alteration is has produced

b"on the nature of consent in delict. In short, consent need not be an

"~ express act indicating volition, but may be implied.  However, the use

of the perm 'implied consent' in the sense that the plaintiff is taken to
-have consented either to actual injury or to the risk of it, by his
f.pedestrfan actions, is a misnomer. Were one to ask a person who
»kﬁowing]y~enters.a dangerous building or ascends defective scaffolding
i or employs defective tools, whether he agreed that his right to éompensation
ought to be rendered null by such action, the answer would rarely be in
 :Athe affirmative. Such actions do not indicate consent unless before they

- are taken by a plaintiff, the question mentioned above is in fact put to
him. Even then, they are not conclusive of the existence of consent and
may be rebutted by other factors. Consequently the 'implied consent’

—_—

 of the volenti doctrine is not implied consent at all, it i; quasi-consent.

———————T T

224/

" Only the former term, other than its use in respect to volenti, relates to

"~ actual consent derived from volition, the latter term can simply be

- described as a legal fiction in that the true intention of the plaintiff is
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" not considered. As such quasi-consent can be considered as an -

~exceptional species or category of consent rather than as a development

of the traditional volition based concept.

. The Origin of Quasi-Consent or the Voluntary Assumption of Risk

Where any particular branch of.a 1ega] system previously undeveloped
'.fs given the stimulus to expand, due to.rapidly changing social requirements,
such a phenomenon is usually indicated by the use made of legal fictions.

. The 19th Century patrimonial law of England would not appear to be an

R exception to this. It is thus submitted that the concept of volenti as

quasi-consent is just'such a fiction which owed its origin and development

' ‘to’the application in the piecemeal law of Torts of general propositions

on consent in English Taw; the primary source of such propositions being,

- as wés suggested abové, Regula 27 of the Canon law, which in turn can be

“ traced back to the Digest fragmenté (D50.17.45 and D47.10.1.5) which

"~ contain Ulpian's reméfks_bn the effect of consent on the delicts of

- Dolus and Iniuria. In Bracton's 'De Legibus Angliae' for example, the
maxim 'volenti et scienti non fit iniuria' appears and would seem to owe

~its wording to Regula 27 of the Liber Sextus.225/

The concept of quasi-consent can be seen to have arisen by a

natura] inference from the development of negligence in English law in
that it provided a very useful device for readily settling the practical
f‘ question of patrimonial liability in cases under the newly emerging

‘Tort without any resort being necessary to detailed jurisprudential
reasoning for'denying 1iability in terms of either the lack of negligence
in the defendant's act or the blameworthiness of the plaintiff's conduct.
. In this respect, the development of the constituent elements of the formal

"concept of quasi-consent as the voluntary assumption of risk 226/ . denoted
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o by the maxim, volenti non fit iniuria, - may be attributed to the

"; famj1iarity of the 19th Century Common lawyers with the approach to

i questions of 1iability in some of the earlier Torts in English law in

'E.;jwhich volenti maxims were referred to. In the early 14th Century case

.";'of Randolf v de Richmond for example (1305 Rolls Series 33-35 Ed 1 at
t page 9) the maxim as it is worded now is cited against an action undef
~the wr{t Prise des avers or taking of beasts. At this time, actions
" for compensation for a wrong or possession, which in later law were

¥ véonsidered under specific Torts, were dependent on specific forms of

Writs. Under later English law the case would probably have fa]]eﬁ

”'": under the Tort of trespass to chattels. The plaintiff averred that

" the defendant had seized his sheep while they were being pastured on

" a certain piece of land. The defendant retorted that he had a right

- to seize them since they were in fact being pastured on his land. An

k argument then ensued as to who had the right of seisin and pasture or
common in the land. At this point the defendant referred to a previous
action between the parties over the same piece of land where it had

" been held that the plaintiff in the present case had no right of seisin

' over it, and proceeded to argue :

'nay volenti non fit iniuria, and you yourself purchased the
(previous)writ of Novel Disseisin after the defendant had
objected to you pasturing your sheep on the same ground in
question.'
"In other words, it was being argued that the plaintiff had no right to
 complain that his sheep had been seized since he knew at the time of
'_pasturing them, by virtue of the previous action, that they had no right

to be on the particular land in question. This case consequently

~ illustrates that concepts of willingness and knowledge were considered

-appropriate elements against an action in Tort, merely for possession,

. at an early period in English Taw.
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if?iifhe comparatively later Tort of the occupier's liability, hpWever,
'7nore'then‘any other English Tort, would appear to have exerted the
greatest 1nf1uence on the formu]at1on of the defence based on quas1-'
consent to an action on the Tort of neg]1gence For example, proof
:'that the plaintiff had entered the defendant's premises with the fu]]
know]edge of the dangers therein was fatal to the const1tut1on of th1s
Tort 1n the same way as consent precluded the delict of Dolus or. In1ur1a
1n¢Rpman,1aw. The basis of this Tort, though it effected a patrlmonla]
_1féhedyjﬁwas not fault or negligence in terms of the breach of an .=
;iob11gatton of care. (indeed, it was only with the 1941 decision‘inlb
Haze]d1ne v Daw & Sons Ltd 221/ that the occupier's 1iability under the

Tort was recogn1sed as a subhead of neg11qence ~ Before that date, the

den1a1 of liability in terms of contr1butory neg]1gence would hence have
7been 1ncompetent ) The Tort was based on thenarrower concept that a person
Tn'contro] of property had a duty to make it safe in respect to the entry
:Nof three classes of people, i.e. an invitee, a licensee, and a Lrespasser.
Wherephowever, the plaintiff entered and sustained loss in the knowledge
et“theﬂdéngerous nature of the defendant's property, his actionionethe
’Tort fa11ed as the duty did not extend to making such property safe in
respect to persons who were aware of 1ts condition. 228/ Conversely,
Hwarn1ng the plaintiff of the danger was sufficient to discharge the
-gpty under the Tort. In the case of Thomas v Quarterma1ne,29/ for
e*amp}e;fnhere an employee was scalded when he fell into an open vat
ﬂ:on the'defendant's premises, Bowen C.J. stated that :

'The duty of an occupier of premises which have an element
.,;of danger upon them reaches vanishing point in the case

“of those who are cognisant of the full extent of the danger

. _.and voluntarily run the risk - volenti non fit iniuria. This
"“2is not new law; it is as old as the Roman Digest and has been

- }iaccepted by courts of this country.'
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,:The reference ‘to volenti non fit iniuria in this Tort is ana]ogous to

1ts usé in the Roman Delict of Iniuria. As such however, it effectively
rendered unnecessary any culpable assessment of the occupier's om1ss1on
5respect of maintaining his property in a safe condition. The use of

"volent1 in terms of the requirements of this Tort turns on the concept

iof entry w1th know]edge of a danger, rather than on the more part1cu]ar

:;not1on of" ‘delictual consent.

_:d{It‘is interesting to note that where the plaintiff has been‘
injured by the dangerous state-of the defendant's property without -
enter1ng on to it, then he would have had to resort to a remedy under an
ent1re1y different Tort, i.e. that of nuisance. Th1s fragmentat1on of
_the'En§11sh 1aw on non-contractual patrimonial loss into various: 1ndependent'
’lTortsf1s of course quite curious to Civilian eyes, but illustrates-before
fhe?dévejdpment of the Tort of negligence how devoid their 1aw was. of any
Qenera] pr1nc1p1e on the nature of unintentional acts producing a

% patr1mon1a] loss. In the Civil law for example such a d1st1nct1on
Zregard1ng the locus of the injury is 1rre1evant, in that the bas1c cr1ter1on
or 11ab111ty is whether the defendant had acted in a manner wh1ch cou]d be
'c]ass1f1ed under the general concept of cu]pa Thus Muc1us quoted by
1Pau1 in D.9.2.31 Princ. states that where a person has been k111ed by
dfsometh1ng falling on him in a public place - 'etiam si in pr1vato 1dem
'accdeSSe; posse de culpa agi, culpam autem esse quod cum a diligente
provideriupoterit, non esset provisum, aut tum denuntiatum esset, cum
;pericufum evitari non possit'. The entire delictual eystem of English
”1ﬂew apparently developed in this fashion due to the early pract1ce of only
”rant1ng a civil remedy in terms of a writ than a wrong. 230/ Un11ke Roman

']ew,vwhdch-1n certain aspects a]so developed in this manner, there were

“fercommentators or jurists in the law of England until the 19th* Century
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who cou]d have rat1ona11zed court practise in this respect in terms of a
écoherent body of jurisprudence. Even the teaching of law as a un1vers1ty

ﬁ‘ubJect;waS‘a comparatively late deve]opmént.23]/

Since the concept of volenti non fit iniuria in the Tort of the
““*pccupier's liability could determine the outcome of an action in respect
'iffiof pafkimonia] loss without recourse having to be made to a pronouncement

~on" the culpability of the defendant's conduct (it simply being sufficient

itii<‘1n terms of the estab11shed requirements of the Tort to compare the state
.:?of the. property with the defendant's knowledge on entry) volenti as the
ihere part1cu]ar concept of quasi-consent or the voluntary assumption of
Jr1sk»9f 1nJury in cases of alleged fault can be seen to have adopted its
%reqUifemthé from that Tort. For example, rather than attempt to decide
ifiﬁjaieaSe.of first impression under the Tort of negligence whether the
'1efendant's actions amounted to a breach of the obligation of carejin that
:they were- neg11gent a judge could state that due to certain actions of the
’»“}§p1a1nt1ff in encounter1ng a known danger, either no obligation of care
fiff existed or that, 1f it did, the action for its breach was unenforceab]e
'f35~¢Determjn1ng Tortious liability by this approach was familiar to such Judges
':;lfrom C@ses on the occupier's liability; determining it solely on the -

>T;3 negligent conduct or culpability of the defendant, or on the contributory

fgfy‘negligence of the plaintiff was not.

Though the concept of negligence, as characterising unintentional

fau] -conduct producing patrimonial loss, gradually grew more sharp]y

‘?def1nee;in'the English law of Torts,the notion of determining Tiability
for such conduct in terms of quasi-consent from the model of vo]enfi in
“the occup1er s Tort may be said to have been given an impetus in the years

1'875 and 1880.
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On-1st January 1875, for example, the 1873 Judicature Act Cane into
;fehce and.fina1]y removed from the English law of Tort the predominance
2‘ffthe'farm of a remedy over that of the substance of the case and'empowered
>3c§urts fo app]y principles of law and equity alike in detennining-whether the
"fjifactS'Of‘fhe_dispute jtself warranted a remedial action. Conseéuent]y, cases
?hich.pnjdr.to the operation of the 1873 Act had been thought of as being
?détermined solely under the Tort of the occupier's liability, i{é.ewhere a
iberson was injured by another's property after entry, could now also be
;fdetennined by the emerging jurisprudence of the Tort of neg]igence}

“Convérse]y; where principles of negligence were drawn on in such cases, the

jadefence of volenti non fit iniuria, from the plaintiff's knowledge, under

cthe occup1er s Tort was also allowed to be considered.

_ The 1873 Act can be said to have greatly facilifated the application
of ‘the concept of volenti as knowledge and actions of the p]a1nt1ff in

the occup1er s Tort, as a defence to actions based on the Tort of

ignegl1gence for fault.

A In 1880 the scope of cases in which this process was tak1ng place

was great]y enlarged. As has been suggested above,23 / the effect of
authe 1ndustr1a1 revolution in Britain may have prov1ded the legal requ1rement
55for the characterisation of unintentional acts producing patrimonial loss.
 1:>Howeven;’in one major sphere of activity which was highly susceptible to

" the nccurrence of such losses, i.e. in master and servant situations,

7 where the latter was injured due to the former s defective plant or

5 . mach1nery, liability was determined with reference to a cond1t1on of
contract rather than to volenti of the occupier's Tort. Thus, Lord Esher
;i_remarked in Yarmouth v France 33/ that : 'the maxim volenti non fit iniuria

:was not wanted as between master and servant. 1t was only wanted, if at

ka]], where no such relation as that of master and servant existed.' The
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'there was this implied condition in the contract of hiring
that if there was a defect in the premises or machinery
which was open and palpable, whether the servant actually
knew it or not, he accepted the employment subject to the
. risk.'

. Where there was some doubt as to whether the plaintiff was in fact a .
- servant of the defendant, e.g. where an independent contractor was

 'invo1ved, then provided the injury took place on the defendant's

’ ﬁ%apremises the defence of volenti under the occupier's Tort was still

"available. Hence, in Woodley v Metropolitan District Railway Company 234/,

f;_'where the plaintiff had been severely injured by a train while emp]oyed
': in the defendant's tunnel, it was held that even if the plaintiff could
ﬁk!not bé considered to be a servant of the defendant, thus rendering the
- pdre]y.'contractua]' defence irrelevant, he had voluntarily encountered

the risk by entering the defendant's premises in the full knowledge of

o the dangers involved, i.e. volenti not fit iniuria. S.1. of the 1880

= Emp]oyer's Liability Act, however, stated that 'the workman shall have

»:> the same right of compensation and remedies against an employer as if

-the workman had not been a workman of, nor in the service of the employer,
- nor engaged in his work'. Lord.Lindley commenting on the effect of this
© Act stated in Yarmouth v France 235/ that :
'it must be taken as settled that the words at the end of
sec. 1 do no more than remove such fetters on a workman's
right to sue as had been previously held to arise out of the
relation of master and servant - that in each of the cases ,
specifie* in sec. 1 the maxim volenti non fit iniuria is applicable. '236/

_Hence, in cases where a servant incurred patrimonial loss on his

master's premises the concept of volenti as knowledge and entry was now

"f.'a]]owed as a valid defénée. The identification of this concept of the

~ occupier's Tort with the defence of fictitious consent in the Tort of
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negllgence which was aided by the 1873 Act was now completed by 1ts~5"
;app11cat1on to this major class of patrimonial cases in which pr1nc1p1es

. f 11ab1]1ty from both Torts were allowed to be considered.

,il' It thus afforded no great difficulty after the 1880 Act to
1nterpret quas1 -consent into cases where a servant was 1n3ured outs1de
&h1s master s premises due to the latter's negligence, in terms that he
Aéd vo1untari1y encountered or risked a danger of which he had knowledge
'nd‘dpbkeciation. Nor after this identifiéation had been,compfétéd was
?there any reason to restrict this 1nterpretat1on either to situations
Eunder the occup1er s Tort, where principles of negligence were app11ed
"3fpor;to master and servant cases. Henceforth, it could be app11ed-1n “
:the mﬁjfftude of cases which gradually became subsumed under the Tort of

Zeg]igencé7on the basis of relationship, e.g. games cases.

: \iﬁAis consequently submitted with respect to the superimpo§ed notion
"ijibrthe»delictua1 law of South Africa of liability for unintentional acts
-:ﬁggéd'dn an antecedent obligation of care (which in turn is dependent on
fglation§hip) that the concept of volenti as quasi-consent is not a

;jurjspfddential anomaly. Both volenti and the antecedent ob]igéfion were

xﬂébnsidéred necessary devices, in their system of origin, for attemptihg
,to determine questions of 11ab111ty in a branch of the law hitherto

gundeve1oped to any extent.

- Thé anomaly which arises on the app]ication of volenti as quasi-
: consent in the delictual law of South Africa 1s not one which can be
descr1bed in terms of jurisprudence, but rather in terms of ]ega] history.

Wh11e it is not suggested that the comprehensive concept of Aquilian culpa

;ﬁéoqld'determ1ne whether a right to compensation existed in all incidences
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fl,lﬁwhéfé“patrimonia] loss arises today237/ without refinement and modif{éétion,
’fiuﬂtfisisubmitted that this broad and distinct concept of fauTt (encompassing
\;?Bpth deliberate and unintentional acts) affords a more lucid and coherent
-ﬁéibaéis for fhe_construction of the modern delictual action for pat?ihqnia]
Qf?fﬁoss,- R

The historical anomaly which arises with the application of volenti

as quasi-consent stems from the fact that it represents a fictional device

;f6& determining fault-liability which was produced by a body of ju}isprudence
”%‘(bésed on the customary law of a foreign system and restricted to
’-n):EuhintentiqnaT loss) which has virtually supplanted the jurisprudence of

| ‘w:g fHe'deve]6ped lex Aquilia in the delictual law of South Africa,~with6ut

: ikizeithér‘being fully cognisant of, or having attained the same degree of

‘resolution on fault.
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- VOLENTL ‘AND THE DETERMINATION OF DELICTUAL LIABILITY FOR PATRIMONIAL LOSS

-A'Tﬁe question of how effectively the doctrine of volenti nonﬁfit
qzihiufia:determines practical issues of liability in modern South‘African
;1€5vae]jctu$]'1aw on patrimonial 1iability remains to be considered. As no
f cohetgnt'fheory has yet been propounded on the exact legal function and
i.zsiefféct bf‘the.voleﬁti doctrine in this area of the law it is prdpqSed to
Lv,eXémine the South African case law on patrimonial loss brought abbqt by
?Scté of delictual wrongfulness in which the doctrine is considered and
t;(éﬂ',tébstate its effect when applied, on the requirements of the"modefn
ri.i concept of delictual culpability, i.e. the obligation of care and the
f“{?breach of the obligation of care, and

Q(b)' to consider how the Civil law would have determined similar cases.

The bulk of the cases in South African law in which the vo1ent1-
s : fdbétrine has been pleaded as a defence to the delictual action for
' .-Qf.péﬁrimonia] loss can be divided into two main groups; that is cases in

. ;;  >Whi¢h-vo]enti is specifically considered in terms of real consent of the

l;?}ggbfdintiff and those in which it relates to his quasi- or fictitious

' _f;ﬁigqhsentfj; The latter group of cases are considerably more numerous than

\"the former and for the purposes of the present examinatidn can be sub-
_ "5fégdiy§ded'1hto (a) cases in which the requirements of the 'patrimonial’
'if??7de1ictfhave been fulfilled and (b) cases in which such requirements have

“_not been fulfilled.

‘; :ES;Vbienti as Real Consent

The first group of cases involving the notion of volenti as real
.:;*ﬁfCOngént érg typified by two common factors

E ‘(aA),_thé"f‘aa'l]egation of unintentional wrong-doing by the plaintiff in
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~s1tuat1ons in wh1ch a contract exists between the litigating part1es, and
!

¥ fiap1a1nt1ff s consent, rather than that of the defendant's wrong-doing.

b) the emphasis placed by the court on evidence of the ex1stence of the

" In the 1883 case of Spires v Scheepers 3% the fact that the p1a1nt1ff s

' ;fexpress consent had been established, to the risk of patrimonial 1oss arising

iunder th)s contract of employment was sufficient to reject his conclusion
'Tg:jffor compensation, without determining whether or not the actual loss
”:;iisustained.nas of a delictual nature, i.e. caused by the defendant's
ihréach of the antecedent obligation. Proof of the plaintiff's volition
.;*Q,.tc risk;the lToss he actually suffered was established by the fact that he
ﬂ¢ff7had stated to the defendant when entering into a service contract with
.:hlm that 'T will manage that' referring to the latter's ostrich wh1ch

“ﬂhe~knew to be particularly aggressive towards him.

Consequent]y, Buchanan J determ1ned the question of patr1mon1a1
l1ab111ty in terms that :
~ "'By his own contract he (the plaintiff) has precluded
"~ himself from recovering damages for any injury
“-resulting from the very danger he agreed to encounter;

" and there is nothing to justify us in saying that the
- the agreement entered into by him was an illegal one or

not binding on him.

"/. A similar approach involving an emphasis on proof of the plaintiff's
v'iﬁévdlition rather than the delictual quality of the defendant's act is_
btf{“11]ustrated in Morrison v Angelo Deep Gold Mines Ltd. 239/ Here ‘the

;fcourt determined the question of liability simply in terms of whether or
"f‘notta mineworker's agreement to risk injuries arising from the negligence
.efﬂot his'fellow workers was in existence at the time of his injury and if
UJhso whether it was contra bonos mores. “Again proof of actual negligence

7151n respect to the defendant's breach of the obligation of care was not
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4foﬁnd.to be necessary.

V“f  This emphasis on the p]aintiff‘s volition or real consent as the
détennining factor in cases of alleged negligence is quite vividly
1dehonstrated in three South African cases involving what would haQe
;Bééﬁvcohsidered as a contract re in Roman Law, that is a Contract of
f Bai]ment, In all three cases as the evidence relevant to the question
v;f conséntiwas that the plaintiff had entered into a contract of
gﬁajlmentvwith the defendant, the question of liability fell to be
Vdetermined by ascertaining whether or not the plaintiff had also given

;?;hf$ real, as opposed to quasi-consent, to risk the loss he had in_fact

- sdffered. - Consequently, the court in each case was more concerned with
lfé?iewihg the principles of bailment than with the question of thé
fdéfendaﬁf?s fault. In the first two cases their review concerned the
;ﬁsherféf fhe béi]or to surrende( his right of redress and in the'thffd
4’i;§the mode by which a bailee could éffective]y intimate his denial dfv

THability.

1Tﬁﬁs, in Essa v Divarﬂ¥40/ where the plaintiff had entered into
Eiffé,QerbaI agreement with the defendant over garaging his car on the
"7) 1atter‘stremises,in the full knowledge that this was done at his own
fQEU fﬁék, it was held that real consent to such a risk had been effectively
ff{g19¢h. : Simiiarly, in Rosentha] v Marks 241/ in which the facts were
.ffgik»jdentical with the exception that here the p]aiﬁtiff's car was stolen
{5i;anﬁ not destroyed by fire, Murray J. in denying liability stated 'it
*ﬁ ;i${compé£ent for a bailor to waive rights created for his protection

 T1iand_to agree to rest content with recourse of less extent against the

242/ 43/

. bailee'. In the third case, Frocks Ltd. v Dent and Goodwin (Pty) Ltd.,

13“0ne~ofcthé‘main points at issue was whether the real consent given at the
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“time of a verbal agreement with the defendant over the>storage of

bales, é]so existed in respect to the loss suffered, since the plaintiff
alleged that it was only after such an agreement that the defendaﬁt's

- denial of risk was brought to his notice, i.e. printed on the back of
“ an invoicé form. C]ear]y, if the question of consent here had been

' décided on purely fictional terms the piaintiff might well have failed.

L However, the court by only considering the question in terms of real

or express consent, i.e. in the contractual context, proceeded to find

-~ the defendant Tliable.

It would seem that in these cases where real, as opposed to quasi-
~ consent is alleged that considerations of whether the defendant was in
Aibreach»of the obligation of care only determine liability after it is

- shown that the pléintiff had not éiven his real consent to risk the type

~-of ]oss he in fact sustained. In other words, the primary issue to be

'- jdetermined is the scope of the real consent in respect to the injury and

1‘ not whether the act complained of,falls within the category of negligence.

" In Cardboard Packing Utilities v Edbro Transvaal Ltd. 244/ for example,

| - the defence of volenti was allowed to be considered by a special application

iubefore the proof of the defendant's breach of’the antecedent obligation.
Here it was agreed that the plaintiff had in fact given his consent, during

‘jan agreertent on a land-lease contract with the defendant, that the latter
Ishou]d-not be Tiable for damage incurred by 'rain, storm, water, wind, hail,

- lightning, fire, riots and strikeé'. | However, as the damage was allegedly

“‘caused by'the defendant's neg]fgence in allowing a fire to break out on his

» édjoining land it was found necessary, on the issue of volenti beihg raised,
~to first determine whether this clause was wide enough to cover the nature of
the Toss sustained. In other words, hadhthe defendant succeeded in its

applications in the case, a subsequent proof would have been considered
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: unnecessary since the patrimonial loss was one which had been encompassed
'by the scope of the‘p]aintiff'é consent. The judicia] approach of
'giving priority to the determination of the issue of real consenf where
;._ it is specifically alleged is perhaps better illustrated by the case of

. Hubhes N.0. v S.A. Fumigation Co.(Pty) Ltd. 4%/

Here, where no special
app]icatfon'was involved, the establishment of the plaintiff's real
consent to the risk of fire damage to his house during the operation of
- eradicating beetles from it by the defendant rendered proof of such
negligence unnecessary, s{nce aS Herbstein J. stated, }the words "no
responsibility for fire damage" are wide enough to include damage caused

246/ Consequently, no

": determination of the culpability of the actual actions of the defendant

- was. required in order to decide on liability.

Even in cases which include an averment of intentional as well as

7’:,_neg]igent wrong-doing in contractual situations, the same emphasis on

the proof of volenti remains where the issue of real consent is raised.
©In Estérhuizen v Administrator of Transvaal 247/ for example the p]aintiff
| averred that the defendant was liable both in respect of unintantional
"~ and-deliberate wrong-doing on account of injuries she had received during
a'course of X-ray treatment for Kaposi's disease; her counsel maintained
3; an action in damages on the grounds of negligence and assault, based on

the Actio Iniuriarum. To both allegations the defendant contended that

- there was relevant evidence to imply that real or 'proper' consent had

been given, consequently Bekker J. considered that 'the sole question
":to'be answered is whether it has been shown that the treatment to which

the p]aintiff was subjected took place without lawful consent.’ 244

The following observations can be made on these cases :
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~(a) Though consent is always thought of in terms of volition or real

““consent in this group it need not always be express but can be implied.

. For ‘example, in the Esterhuizen case counsel for the defence failed to

: show that the consent of the plaintiff's mother to a previous course of

 X-ray treatment of a lesser intensity implied real or 'proper' consent
V'Lto_a later course of greater intensity;

-(b) Irrespective of whether the real consent is express or implied it

~ arises in situations in which the plaintiffand the defendant have

| de]iberate]y created a special relationship with each other which the
' agcjvil-courts W111 recognise and implement if necesséry, e.g. that of
«fﬁaster and servant, lessor and lessee, retainor and retainee;
B (c) The defence of consent is not unique to the delictual action for

the recovery of loss, but can similarly debar the plaintiff from attempting

‘to recover the same loss on contractual grounds too;

:-(d)' ‘Consent has no effect on the requirements of delictual culpability.

F-In none of these cases is it stated that consent affects the delictual

':ré]ationéhip of the parties in that no obligation of care is owed by the

‘defendant to the plaintiff, nor does it determine the question of whether

~ a breach of such an obligation exists. The issue of negligence will not

‘_inaéed be required to be determined in cases where the scope of .the

b]aintiff's real consent is found to be wide enough to cover any act of

- Toss whether negligent or not on the part of the defendant. . Where
" consent does not encompass the actual incidence of loss sustained, as in

-~ Cardboard Packing Utilities v Edblo Transvaal Ltd., the determination of

]1]iabi1ity in terms of negligence proceeds without further reference to it.

From these observations it is submitted that the function and effect

. 6? volenti in this first group of cases is simply that of an arrangement

‘not to litigate. As such the application of the volenti doctrine here,
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ﬂ ?{ wou]d aﬁpear to afford an effective and practical means of detefmjhing

*f]&'pétrimonia1 liability in modern South African law. The phrase that the

_:i_plaintiff 'consented to the fisk of injury' literally means that he has

"i_agreed not to initiate any form of litigation,delictual or contractual,
| against the defendant for the recovery of patrimonial loss on the
-contingency of a certain event happening. This interpretation of

- “consent WOu]d appear appropriate especially when the act complained of

2  - occurs in situations in which both parties have formed a relationship

_which can in any case be regulated by the civil courts. In other words,

- .since one would expect the parties to come to some agreement over the

o questiOn of future litigation in such situations, volenti can be

considered specifically as a willingness not to litigate rather than simply

 to suffer injury.

Certain remarks made by the judges in the cases themselves would

-appear to substantiate this. For example, Innes C.J.'s statement in

"‘LfMorrison v Angelo Deep Gold Mine at p.779 that 'It is a general principle

bi'that a man contracting can, without duress or fraud, and understanding
~what he does, freely waive any of his rights'. Similarly, Murray J.'s
~remark in Rosenthal v Marks at p.177 that 'it is competent for a bailor

’_}fo waive rights created for his protection'.

As one would expect where an agreement curtailing one party's right
to litigate against the other is alleged, the enquiry of the court is
directed towards the initial question of ascertaining whether the'plaintiff
has in fact restricted his capacity to ]itigaté rather than whether his
' caée falls within the particular requirements of the branch of the law
from which he seeks a remedy. Consequently, where it is found that the
:Jﬁlaihtiff has no capécity to litigate for the recovery of the loss in

question, the defendant is absolved from the allegation of liability under
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'the remedy sought on grounds other than those required to deny the
: :Aex1stence of such a remedy in the branch of the law from which it ar1ses.

Consent in these cases renders the remedy ineffective in the same way as

'a-successfu1 plea on the question of the competency of the court's

urisdiction would.

: J_fﬁfofessor Price has criticised this approach of determinﬁng: .
‘ifabilityjﬁn terms of volenti without fully investigating whether all
ftheﬁrequirements of the particular remedy sought in fact existed. -Thus ,
;he.maintains in Spiers v Scheepers that Buchanan J. overlooked thefpoint
thaf ahbrima facie case of culpa or dolus must be made out before:the
1defence of volenti can be cons1dered 249/ However, as it has been
‘suggested above that the defence in these cases where real consent s
;alleged is not one which is peculiar to the requirements of the patr1mon1a1
eJ1ct but rather peculiar to the-plaintif in his capacity as a 11t1gant
:1tv1s subm1tted that there is even no necessity to show that the f1rst
5requ1rement of a de]1ctua1 relationship in the form of the obligation
*of care existed between the parties before the question of real consent
ﬁcan be cons1dered Proof of the existence of the plaintiff's rea]
;consent (i.e. based on his vo]1t1on) either in an express or 1mp11edvf0rm,
Qcan be said to justify the court in absolving a defendant from all

fﬂiabi]jty for loss, without considering whether or not his actions were

“culpable.

i”A~point an be made in passing on the effect of vo]enti'in_ﬁhe‘
ﬂaEsferhufien case. If the defendant had successfu]]y estab]ished'that
fmp]1ed proper' (real) consent ex1sted at the time of the 1n3ur1es

;pomp1a1ned of , though such consent would have constituted an agreement

';not to litigate in respect to the defendant’ s unintentional and de11berate
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?eefs,;iﬁtnou]d also have preeluded a delictual requirement in respect

to the plaintiff's averment of assault based on the Actio Iniuriarum.
1Ksihas»been suggested above, ‘the establishment of real consent td'fhe
fddegat1on of injuria in Roman law precluded the requirement of contumelia;
'ence U1p1an s statement that 'nulla iniuria est quae in vo]entem f1at' 250/
*Th1s wou]d also appear to have been accepted into modern South African “
?aw based on the Roman delict of iniuria since De Villiers C.d. inf

251/ quotes Ulpian's statement in D47.10.1.5 verbatim

Bennet v Morr1s
when abso]v1ng a defendant on the ground of consent from the a]legat1on
lﬂof defamat1on Thus, though real consent in the Esterhu1zen case, 1f |
esfab]1shed would have const1tuted an agreement not to 11t1gate,vu
" escerta1nab1e without spec1f1c reference to the requirements of e1ther
jof theiﬁwo heads of claim involved, it would also have had the dua]

hifUnetidn of removing at the same time a requirement of the second head

gaséd;bh the Actio Iniuriarum.

. “The effect of consent on the delictual action for patrimonial- loss

chn}these Cases would thus appear the same as that of real consent on the

' “:{lj;act1o 1eg1s Aquiliae of Roman law. Real or implied real consent; it was
suggested was not 1ncons1stent with the establishment of cu]pa under the

"3xde]1ct of Damnum iniuria datum, unlike its effect in the de11cts of

do]us,nfurtum and iniuria.

ﬁ:f,‘?romjthe juristic statement we have on its effect ft appears. to have
‘l;”Jff;endeked'the Aquilian remedy unavailable rather than precluded a delictual
:ineduinement. 252/ Consent might also be express as in the case of the.

;JeWelier in D9.2.27.29 or implied as in D9. 2.7.4 where the dominus agrees
;th his s]ave going in to the arena.In both these cases it is subm1tted the

;quu1]1an remedy was only rendered unenforceable rather than prec]uded by a



89.

_b?ibr pa§tum to exclude litigation, which might be expressly coéchded
ugéliﬁﬁgdﬁtracts of Locatio-conductio or informally agreed on. In this
;lattéfkéase, the contestant who wounded or killed the slave in D9.2.7.4
?cbﬁ]dlhéye added to the justification defence of gloria et virtutis causa,
yéfméhts/of the existence of a pactum in rem, in respect of any contestant,

rom the.dominus consent to the slave's entry.

B This last situation is worthy of further comment in modern_de]ictua]
'7ﬁ:f law on patrimonial loss. Though it was stated that volenti could be

3 'ff?interprgted as an agreement not to institute litigation in certain

% circumstances since the situations in the cases above in which consent was

:f;g§givenﬂwere ones in which one would expect the parties to come to some
_Agﬁgbreement on the question of future litigation, simply from the fact that
f;i_they had created a relationship which could be regulated by the Civil

-ff;Courts, it does not necessarily follow that such a relationship has to

3?.{6Xist before volenti can be interpreted in these terms. For example,

-¥  Pit is obvious that proof of the plaintiff's express consent not to

’ f1jtigate'on the continguency of a certain loss arising due to the conduct
'F“Véaffthe"defehdant, would be equally as effective whether both parties were in
‘i*i?aq;éxisting contractual relationship or not. Thus, there is no reason to
";Zﬂsyppoge that real consent in modern delictual law on patrimonial loss
;;*f*;énndf:be,implied from certain unequivocal acts of the plaintiff where

'51;'nohspecific contractual relationship exists, provided of course that the

"+ question of 1iability is actually put to the plaintiff by the defendant.

For example, where on friend offers another a 1ift in his car on
’fhe,condition that the latter agrees to waive his normal delictual rights
. " against him in the event of an accident, then though the passenger may

g »haye“on1y expressly consented to this agreement before setting out on the
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‘%fifstjef:such 1ifts, such real consent can be implied to cover sub;eeﬁent
f?tjourneyevpnless he specifically withdraws his consent on subsequent
”OECasjons or the driver abandons the requirement. This type of situatien
rfft‘ié submitted, marks the boundary between the function and effect of
;.vo1ent1, as a real agreement not to sue, rendering the de]1ctua] remedy
.funenforceable in the first group of cases, and its function and effect
Cjn;the first subdivision of the second group of cases. The cases which
ﬁWﬁj] noﬁ be considered involve situations in which the intentional

L ;ﬁ&étions of the plaintiff fall short of unequivocably implying reéiuconsent.A
7Ih;thisfc1ass of cases consent to the risk of injury is not real consent

-,'iﬁvo]vihg;vo]ition, but is fictional or quasi-consent.

> Qf?,Voleﬁtifas Quasi-Consent

It was attempted to show in the previous discussion on the qdestion

?nb;6f5whether the doctrine of volenti constituted a jurisprudential enoma1y
:in modern. delictual jurisprudence on patrimonial loss that the practice
 '?Efa§f denying 1iability under the occupiers liability Tort, in English law
Vgg}ffbhfthe‘grouhds of the plaintiff's deliberate entry with knowledge, gradually

'fiéproduced the formal requirements for the defence of quasi-consent'in the

'iHToft of neg]igence. It was also suggested that such consent represented
'3n7;a useful. if not necessary device for determining-]iabi]ity in the early
':3;cases of negligence under the emerging Tort. The first series of cases

B now about to be considered represent, it is subm1tted the operation of

vquas1-consent i the manner most-appropriate to the analogue of real

’575i60nsent'to the risk of patrimonial loss; not that this necessarily implies

?ﬁffthat the concept of quasi-consent is an appropriate or effective method of

?ideterminfng delictual 1iability for patrimonial loss.
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1§E§e$'in,which Negligence is Established

The case of Waring and Gillow v Sherborne253/nﬁght first be
.yfcons1dered in this series since it illustrates the influence of English

7géﬁcase 1aw on the South African delictual action for patrimonial ]oss at a

'*';? t1me when the influence of the United Kingdom of Great Britain on South

‘tAfr1ca was equally as strong. The process by which the defence of quasi-

consent to an action under the Tort of negligence in Eng]1sh law was
1ncorporated into the de]1ctua] law of South Africa for deliberate and
un1ntent1ona1 acts giving rise to patr1mon1a1 loss is consequently

' ‘1nd1cated Here a workman was killed when a derrick which he was using

"*ji_to remove a crane from the top of a scaffold collapsed. His widow sued

. 2°aghdependant on the grounds that the defendants were vicariously liable for
fi%ithetnegligence~of their employee who had erected it. The defence contended,
Ernyowever on the grounds of three Eng]1sh cases that the deceased, who was
;__lanjexpert rigger, by fol]ow1ng the instructions of his foreman to use the
}5tderr1ck 1n question, had 1nd1cated that he had consented to take the risk of
~f¢iun1ntentmona1 injury on h1mse1f and as such prevented the plaintiff from

"_recovering on the grounds of volenti non fit iniuria.

Two of the English cases referred to, Woodly v Metropo11tan Ra11way

f';?Companyzs / and Thomas v Quarterma1ne255/ were determined in terms of the Tort

‘h‘.hﬂof the occupier's 1iability; only the third one, Yarmouth v France256/ fell

"'g§quare]y under the Tort of negligence. Though the notion of a Tort under

'=§{"the3]aw‘of‘Eng]and was not the same as that of a delict under the law of

fﬁfiSouth Africa2®’/ nor the scope of an action under the Tort of negligence
k7*1dent1ca1 to that of a delictual act1on for the recovery of a patrimonial
1$}1oss,258/ Innes C.J. accepted that the defendant's averments where competent

“"t”under South Afmcan Taw and proceeded to classify the requirements necessary
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.ib éhccessfully'estab1ish the defence. From the lack of discussion on
}5fhe'qué$tion of competency it would appear that the English doctriné of
'“hﬁésﬁfcdnsenﬁ was acceptable to South African law simply from the fact
fthat if had undergone sufficient jurisprudentia] davelopment in the law
'n;of England by this time to render it applicable as a general principle

‘.‘of de11ctua1 law outside of the peculiarities of Tort. This generality

Jf;;wof application of quasi-consent, as 'implied' consent to the risk of
%ﬁhjury, in all patrimdnia] actions based on fault (the formu]ation and
*§EOpe'o¥ which it is submitted was latterly aided in the Tort of negligence
by the 1872 Judicature Act and the Employer's Liability Act of 1880) was

259/

"'; ;emphas1sed in the 1917 case of the Union Government v Matthee when

‘it 'was stated that :

1The maxim volenti non fit iniuria is generally set up in

- an action brought by servants for injuries sustained in
~the course of their employment. But its operatlon cannot

-§n principle be confined to such cases. It is a defence
~distinct from contr1butory negligence though in practice
it may cover the same ground. But its essential elements
are well known, knowledge and appreciation of the danger
and free consent to undergo it'.

Jﬂya‘ln this case it was held that a person who was injured while unloading
logs from a lorry did not voluntarily assume such risk as he was unaware

that the logs had been neg]1gent1y loaded.

Thebfollowing cases in this first subdivision of the second group |

2tan now be considered. Though volenti in these cases purports to
determ1ne 1iability on the analogue of real consent, as found in the first
: ﬁigroup of cases, there are certain points of difference which may be noted
’ »;here. Firstly, the approach of the courts to the question of liability
”‘iizfqnder the delictual action for patrimonial loss apparently differs when

'QQUasi-conSent js alleged from the approach adopted when real consent is
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‘averred. In respect of the first group of cases it was apparent that
the courts primarily tended to concentrate on the question of real
consent and only to determine the question of whether negligence existed

when such consent either did not exist or did not encompass the injuries

260/

. in question. In the present subdivision of cases, however, the question

of the existence of the obiigation of care and its breach were determined

-]

 before the issue of quasi-consent was considered. Thus, in the case of
-Durban City Council v S.A. Board Mills Ltd. 261/ Van Blerk J.A. upheld
the ruling of the Natal Provincial Division that the defendant had, on

~ the ba]énce of probabilities, contributed to the destruction of the

v"  plaintiff's factory due to its negligence in allowing combustible

- material to be left on its dump without proper supervision, before -

considering the plea of volenti. Similarly, in Rosseau v Viljoen 262/

Van Winsen J. found that the defendant, a midget car driver who collided
'} with a flag marshall at a racing competition, was 'undoubtedly negligent

in the way in which he handled his car' before the question of the

'r-c.p]aintiff's volenti as quasi-consent was examined. This tends to

. indicate that where the consent can be shown to be based on the plaintiff's
volition i.e. where the question of liability has been specifically put to
him the courts, as in the first group of cases, appear to consider it

~as a determining factor of primary relevance or as a preliminary plea to

h fhe relevancy of the plaintiff's éase. As such it is not a plea which is
:_.confined to delictual actions in particular. Where volenti is simply based
 6n the actions or the plaintiff, however without.any reference to his true
- intentions or volition the courts appear to consider the issue of~cu1pab111ty

“és the factor of primary relevance and not volenti. In short the

difference in the court's treatment of the volenti defences appear to turn
on the presence or absence of any manifestation of the plaintiff's actual

.~ intention in respect of the issue of liability. Secondly, in all the
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'cases in the subdivision, not only {s the question of the defendant's
_ _negligence»consideréd first, but it is also in fact established. From
;'this'it follows that a subsequent denial of 11abi]ity in terms of volenti
| in these tases renders the obligation to.compensate unenforceable.

| Comparihg this with the effect of volenti as real consent in the first
"vgroup of caées, it can be said that quasi-consent here operates in the
- manner most similar to that of real consent. In the first group-of cases

invo]ving real consent it was submitted that such consent acted as a

L preliminary plea since it could render the plaintiff's action irrelevant

~and unenforceable whether or not the presence of culpability or negligence
could be established. For example, in Morrison v Angelo Deep Gold Mines
- Ltd. 263/ the plea of volenti in terms of real consent was upheld though no

" breach of the established obligation of care existed due to the finding

~  that the relevant mining regulations were complied with. A similar absence

 5: of'a breach of the antecedent ob1igatidn occurred in Essa v Divaris since

'Tihda11 J.A. found that the defendants were not negligent in respect of

':?*(a) prevent1ng the fire occurring, (b) its origin, and (c) the steps taken

- to ext1ngu1sh it. 264/

In the case of Hughes N.0. v S.A. Fum1gat1on Co.(Pty)

7 the'question of the delictual requiremeﬁt»of breach of the obligation was

| nOt considered By Herbstein J. as the case proceeded on the sole

- consideration of the defendants'special plea in respect of the fire risk
‘%.c1ause 265/In the present series of cases volenti as quasi-consent can also be
"fattributed' with the same unenforceable effect with the difference that

this effect is produced only after the issue of culpability or neg]igencé

has been considered and of course established.

Thirdly,volenti as quasi-consent is a defence peculiar to the

-'patrimonié1 delict and the same actions of the plaintiff necessary to

constitute this defence would not similarly establish a successful



95.

defence to an action on contract. In this respect the actions of-the’
:1,.p]aintiff'§ mother in the Esterhuizen case which would have been required
-jg? to maintain the defence of implied 'proper' (real) consent can bé" |
| "‘disfinguished from those necessary to maintain the delictual plea of
quasi-consent. For the constitution of both real and quasi-consent,
“f‘actions not ostensibly adverting to the question of consent, can be
: “‘?ounded on to impute the existence of consent in a particular situation.
waever, in the case of implied real consent the actions impute the existence
' >or extension of real consent giveﬁ previously in another situation to the
: issue at hand, whereas in the case of quasi-consent such actions alone
impute the existence of consent. Since no reference is made to the
~volition of the person to whom consent is imputed in the latter case,
.‘i it is submitted that in respect to a contractual action, a defence based
"  on such actions would fail. Indeed, such actions may in fact found
‘the plaintiff's case in an action for contractual damages. For‘examp]e,
in fhe delictual case of Lampert v Hefer 266/ the plaintiff failed to
' reCoVer‘damages for an injury which she sustained while being conveyed as a
-f;:passenger.in a motor cycle side car, from thé executrix of the motor
cycle rider. In denying liability it was held that by entering into the
side car and allowing herself to be driven by an obviously drunk drivér
the p]aintiff had voluntarily assumed the risk of fnjury. However,
"consider such a case in a contracfua] context. Assume for example that
_ the p]aintiff and the cyclist have entered into an agreement that he will
- collect and con ey her home every Friday night for a certain périod in
.return for a certain sum of money and that careful driving is a term,
expressed or implied, rather than a condition of the agreement. When
-.. the driver arives in a drunken state he is consequently in breach of a

-material term bf the contract. In this situation it is open to the
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plaintiff to elect to rescind the agreement by refusihg to perform her

- counter-obligations. That is, by refusing to be conveyed home by the

‘driver and by withholding payment for such conveyance in this instance,
; and on future Friday nights for the unexpired period agreed 6n. Or she
may elect to maintain the contract and fulfil the counter-obligations
imposed on her. Consequently, when she enters the side car, without
expressing any intention on the question of the risk of injury arising
b(é.g. by saying that she would 'risk it') such actions in a subsequent

. claim for contractual damages following an accident would, it is submitted,

| f.»constitute a tacit election to maintain the contract and hence establish

- ‘difference in nature

“f?'that at the time of the accident the defendant was under an unqualified

' contractual obligation towards her to drive carefully. Due to the

267 and origin between contractual and delictual

obligations, actions of the plaintiff which in one branch of the law
would constitute a valid defence may not necessarily do so in the other. 268/

The defence of volenti as quasi-consent in the present subdivision of cases

- can be_éonsidered peculiar to the patrimonial law of delict unlike the

L defenée of consent in the first group of cases considered, from the fact

.~ that in this latter group the defence is one which can be maintained

 :_ against the plaintiff in respect to any form of litigation for the recovery

o of the loss in question, whereas in the former subdivision it bn]y relates
to delictual claims. Hence, the approach in the present subdivision of
- cases of only considering the defence after the delictual requirements

have been established.

The circumstances of the cases in this sub-division also tend to
- differ from those in the first group in that in the majority of them no

bjspecial relationship exists between the parties prior to the incident
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V”Of_]dééfchUrring. The exceptions to this being master and servant
-asés;such aszaring and Gillow v Sherborne and cases involving Iease

?cpntract§‘as in Durban City Council v S.A. Board Mills Ltd.

Though the above differences in the approach to, and nature of
'olent1 as rea] and quas1 -consent ex1st between this present ser1es of
5ca§es and the former, the effect of the defence as stated above appears

ﬁto be the same in both contexts. Since, for example, quest1ons of

e

;fewivolent1 are - on]y considered after the requ1rements of the patr1mon1a1

f';de]1ct have been established, the defence as in the first group of

:cases has no effect on either the issue of re]at1onsh1p between the
",f;fpart1es from which the antecedent obligation of care can be determjned,
*?;on‘tne‘question of breach of such an ob]igation As the unenforceable
Qeffectﬁbt volenti in the first group of cases can be said to be attributed
?fyfiﬂto'the,establishment of an agreement not to litigate,it is now proposed to
A'ﬁ?éxamfne the issue of unenforceability further in the present series of"’
gc55es'in order.to ascertain whether the unenforceable effect of volenti

here %S;based on the analogue of a prior pactum de non petendo.

& In Waring and Gillow v Sherborne for example Innes C.J. stated
'.¥genera11y at page 344 'The maxim volenti non fit iniuria embodies a |
fpc1nc1p1e‘wh1ch when confined within right limits is both Just\and
fcqnitabTe: A man who consents to suffer an injury_can as a general rule
2 “have no right to comp1a1n As the statement indicates the effectevofv
what wou]d appe r to be the normal form of consent, i.e. real consent
§ depr1v1ng the plaintiff of the right to comp1a1n, it would not be
}fextravagant to assume that Innes C.J. intended the same effect to app]y
w1thout qua]1f1cat1on to quasi- consent too. . The 'right to comp]ain; it

\15 subm1tted be1ng synonymous with the tht to 11’t1'gate'.' P'enhaps a
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r_léaréfiététement on the effects of volenti in these cases is afforded
j‘by\I—a\nj;B]verk«].A. in the case of Durban City Council v S.A. Board Mills Ltd.
»Thbugh;avébntract of lease existed between the partjes, volenti was not
”;bhsidered-in a contractual context, as in the first group of cases. The
fp]ea of volenti rested simply on the allegation that the p]a1nt1ff had
Gyradua]]y stored inflammable material nearer to the defendant's dump
dwhich*cdhtained combustible waste. The question of actual trespass by
ﬂthe.p]aihtiff on to the defendant's dump could not be determined due to
Jinsufficiency of proof of the dump's boundaries. Van Blerk, however,
;&th page 407 made the following unambiguous remark on the effect of
;qUa$14cdh$gnt on the patrimonial action :
- 'It is clear that for this defence to succeed it must be
shown that the respondent (p1a1nt1ff) not only appreciated
the magnitude of the risk which it is alleged to have
" assumed, but it must also have had full apprec1at1on of - :
the scope and nature of the resultant invasion of its rights;
otherwise it cannot be held to have waived any rights. The
o “invasion of its rights by appellant must have been within
.« the limit of its consent.’
kéfincfheﬁcase of real consent to the risk of injury, where the plaintiff
,wa1ves h1s r1ght to seek redress by any form of litigation for the loss
31n quest1on, so in these cases (where the patrimonial delict

tihas:begn;estab11shed) it appears that the plaintiff is deemed to have

wdivedihig right to seek compensation by a delictual action.

'-A:::A_further indication that quasi-consent in these cases functions
;Ajnddydgnher appropriate to the analogue of real consent not to 1itfgate
%hay“beﬁafforded by the manner in which the court approaches such pleas.
der examp]e, in the case of Rosseau v Viljoen where a flag marshall was
giﬁnJured by a midget car, driven by the defendant Van Winsen J. stated

idthat,When quasi-consent is alleged there must be :
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'(a) an inquiry into the nature and extent of the risk wh1ch
the defendant claims plaintiff understood and accepted
and whether the harm suffered by plaintiff flowed from
the occurrence of events the risk of the happening of

"~ which was so accepted;

E'fﬁﬁ(b) the questionof whether, and this is a subjective inguiry,
" dn inference arises from all the evidence that the plaintiff
- must have understood and accepted the risk.’ 269/

Wﬁi’f Apart‘from the fact that in these cases under the first subdivision

fdfugroup. two the existence of culpability or negligence is first

i§£ﬁ determ1ned before volenti is considered, the investigation env1saged by
.};& Van Winsen J. under heading (a) above is similar to that carried out by
éwfﬂ:Herbste1n‘J. in the case of Hughes N.0. v S.A. Fumigation Co.(Pty.) in

{FQSdetennining the primary issue of whether the fire risk clause consented

4tdiby the plaintiff could effectively act as a defence to any patrimonial

'aig,aéiﬁon;: Only the subjective 1nqufry under heading (b) made necéssary due
'?fto the lack of any ostensible manifestation of the plaintiff's actual

 Ff:_1ntent1on on the issue of liability distinguishes the approach in these

'7f cases to questions of volenti from those in the first group, where an

5f1f05jectiVE»inquiry into the existence of the plaintiff's real consent is

. necessary.

One final factor which indicates that quasi-consent in thése
?ﬁicgses'één‘be considered to be analogous to a real agreement to dispense

i:f’awith‘thg Titigation arises in connection with the finding in all of these
;%ffcéses that the defendant was negligent, that is from the fact that in
:;%isome}of.these cases quasi-consent can successfully relieve the defendant

o of 1iability after the primary question of fault has been established

~ against him. In the Tegal system from which the concept of quasi-consent

'ha.ﬂés a delictual defence evolved, i.e. English law, it can be noted that there

'if}ha§.been a reluctance to impute such a positive function to the plea.
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~Though*in cases of real consent, volenti is considered to render the
éfendant's established negligence unenforceable it would appear: from
' @Engiﬁsh‘case decisions and the comments of certain text-book writers

j‘hat:ne-such function is similarly attributed to quasi-consent.

5'}A.Eor example, in cases of delictual loss incurred~during'gamés in
}jﬁglish law the defence of quasi-consent is said to be applicable
fqvfded;fhe defendant has not acted in a manner which could be considered
;hegfigent. . Thus, in Cleghorn v Oldham 270/ yhere the p]aintifffwas |
5$tfuck in Fhe face by a golf club during a demonstration stroke; Swift J.
fsﬁéted”onlfhe question of ‘the assumption of risk that 'So long as .
1hégﬁiggnce could not be brought home to somebody, a plaintiff could not
;:reéoveri 'heihad_taken the risk incident to the game327]<A similar approach

272/

2was addpted‘in the later case of Woo]dridge v Sumner where a photographer
;at?a h6r§e show was injured by a galloping horse, with the refinemgnt that
*fhéyparticipant's.error in judgement or Tapse of skill need not constitute
inegliéence in respect to the plaintiff's safety. 213/ . In cases involving
«mgstér;aﬁd éervant situations the same negative function can be said to

>éﬁp1y to the defence of volenti. Thus in Smith v Baker (1891 A;C.'325) where
faiguarryman‘was injured by falling stones, which were being swung'over his
;beaq;by:a.crane on the instructions of his employer, Lord Herschell stated
;thgpfwheré 'a risk to the employed which may or may not result in injury
fhgg'beeh created or enhanced by the negligence of the emp]oyer‘-.mere
xgdﬁt%nuance in service with knowledge of the risk' - does not - 'pkec]ude
ffhéiemﬁ]oyed from recovering. I cannot assent to the proposition that the
vméxih "volenti non fit iniuria® applies to such a case'. It is interesting
itq£nqte in connection with the effect of established negligence on the
[ifgéféﬁgswof:yolénti in these master and servant cases that Pollock, in his

'.:‘itre'xt »bd’bk‘bn ‘Torts' at page 131 attempts to justify the decision in the
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'ear]y‘tase of Thomas v Quartérmaine 274/ maintaining the defence df'
fvdTenti.on'the grounds that the plaintiff's injuries were rea1]yd¢aused

;By pdre accident rather than by the defendant's negligence.

‘In cases involving car accidents in Eng1ish law, the same ‘approach
s'adopted Thus, in the case of Dann v Hamilton 275/ where a woman
,uffered injuries in a motor accident after accepting a 1lift from. a dr1ver
-}whom shezknew to be drunk, Asquith J. came to the conclusion that :

'the plaintiff by embarking in the car, with knowledge that

* through drink the driver had materially reduced his capacity

-for driving safely, did not impliedly consent to, or absolve

the driver from liability for any subsequent negligence on- -
his part whereby she might suffer harm.' 276/

' The:comments of Ehg]ish text book writers also tend to support the
'“Cé view that the plea of yolenti, as quasi-consent, constitutes a negative

:?lﬁ"defence‘td_the allegation. of negligence, in that it can only succeed

'»2§§%{ﬁ;;he absence of fault in the defendant himself. Pollock for example

. states that 'the whole law of negligence assumes the principle of volenti

ﬁ;{,non f1t iniuria not to be applicable’ ,277/ and Winfield declares’ that :

2i o+ 'For the defence to succeed it is necessary for the defendant
5 <to establish not simply that the plaintiff consented to the
physical risk, i.e. the risk of actual damage,but to the
~ legal risk, i.e. the risk of actual damage for which there. w1]1
be no redress at law.' 278/

‘:f‘iTst latter writer, however, suggests that it might now be possib]é to
:Yﬁdsucceed with the defence of quasi-consent on proof of negligence on the
“;5~bas1s of the case of Imperial Chemical Industries Ltd v Shatwell. 219/

ifk;iHere the p]a1nt1ff and his brother were employed in the defendant S quarry

‘as.shot firers. Both agreed to test a firing circuit for cont1nu1ty in
-a-manner ‘contrary to their emp]oyers'I orders and certain statutory

'ﬁuj kebu]atibns. As a result, both brothers were injured. One brother now
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igedihiS'employek on the grounds that they were vicariously liable -for =
‘<QThis brother's conduct. It was held that as the defence of vb]enfi;cou]d

“‘avg“béen’maintained-if one brother had sued the other, the same pTea was

‘A tomp]ete defence to the employer if he was not himself at fault and

On]y Tiable vicariously. Winfield's suggestion that the defence of

}‘quasi-consent might now consequently succeed against the establishment

;aqf.ﬁgg]igence is however doubtful from this case.

'This'is simply due to the fact that the plaintiff in this case gave

‘ﬁfgwhat amounted to real consent to the proposed operation.

For ekamp]e, it was proved in the case that before the brothers
yf onmmehced the testing operation (which both knew would be carried out in
 ?jan 1mproper ‘and dangerous fashion) George said to his brother, 'Must we

~ 280
ﬁtest them" meaning shall we test them, and James said 'Yes' /. Had

ames sa1d 'Yes, 1et s risk it' there would have been no doubt that he had

v"ffi:g1ven real consent to risk the injury sustained, which could be interpreted

’f?as an actua] agreement not to litigate. However, it is doubtful whether

>L;the Eng]1sh courts, when presented with the single affirmative answer Qf a
‘*g;ﬁ]a1nt1ff,*agree1ng to participate in an activity which he knew and
:f;apbreciated to be dangerous, would consider such a statement merely as
ﬁQQQyiéi or-'implied' consent to the risk of injury rather than.as.reél

i .consent.

In the present subdivision of cases in South African 1aw, however,
| ;j£§£hé.p1ea of volenti, as quasi-consent can comstitute a positive defence to
- ;{the.estab]ishment of negligence and thus in this respect can be said to
ff;éxhibit:the attributes of a real argument to dispense with Titigation.

'f%ihqfhefcaSe of Lampert v Hefer,28]/ for example, which in almost é]]

~_:‘respects is similar to the English case of Dann v Hamilton, Fagan J.A.

.f‘acgepted the findings of the trial judge that 'Hefer was unable to-éxercisé

dug;or‘ﬁkbper care in the management of or control over the cycle', but
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- nevertheless maintained that the plaintiff would have no reasonable
o prospect of success in an appeal against the decision that she had

-_'voluntari]y assumed the risk of the injuries sustained.

The civil law approach to the question of liability in the cases
- which fall under the present subdivision would not, as has been stated
‘ab0ve, have involved any consideration of the question of ‘'implied' or

quasi-consent.  The cases in which this defence failed could, in terms

,..E of Aquilian jurisprudence, have been simply determined on the grounds of

t_culpa, with possible reference to the question of whether the plaintiff's
" .own actions or omissions had faciiitated‘his loss. For example, at Teast
" five of the fragments in D.9.2 appear to fndicate that in cases where a
plaintiff himself acted in a manner which could be classified as fault,

t. 282/ The

reason for this is given by Paulus in D.9.2.28 princ when discussing the

. case of injuries arising from falling into animal traps; 'Hanc tamen actio

‘ex causa danda est, id est si neque denuntiatum est neque scierit aut
providere potuerit; et multa huiusmodi deprehenduntur quibus summovetur

petitor, si evitare periculum poterit'. To the Glossators this indicated

- that some principle of culpa-compensatio operated in determining Tiabi]ity,

. and in modern delictual law for patrimonial loss it can be said to have

_Asupplied the basis for the pre-1956 defence of contributory negligence

 ;'dependent on a mixture of both fault and causation.

As the situations which are dealt with in the present series of
. cases are not so fundamentally different from those arising under Roman
- law, it is possible to say that generally where the defence of quasi-

cdnsent fails in present day cases, a Roman plaintiff would have been

. considered to have had a good ground of action under the Lex Aquilia.

283/
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‘fﬁder éXamp]eAin Waring and Gillow v Sherborne it was found that the pTa{ntiff,

t{é{ﬁigéek, had no knowledge of the dangerous condition of a derrick: which
’wthé.Was.réquired to use in dismantling a crane from the top of a-scaffp]d
: iﬂénd"had thus not consented to the risk of injury. Similarly, in Roman
{ vqiaw wheké'such a plaintiff was not aware of the presence of an iﬁherent
&anger,°Caused by the fault of another, in some aspect of his normal
ugaétivities_(where he would not expect to encounter it) he would have
‘ilé{good cause for recovering damages on sustaining a patrimonial 1655.
f;‘.'_r_‘hvu's,‘ Muciu$ states that a pruner will incur Aquilian Tiability when he
,vactS-WithoUt dolus, where he throws down branches from a tree witHdUt
?iméiﬁgfning onto a place where people usually walk, but not elsewhere. 28
‘a*Again, as - the flag marsha]l in Rosseau v Viljoen was not consideredfio
Have wa{géd his right to recover damages, in terms of volenti, from a
m1dget car dr1ver who carelessly drove at him after retiring from a

: “_compet1t1on, the master of a slave on hire as an arena attendant wou]d

i‘;:have a good cause for Aqu111an redress where the latter was injured by

. the care]essness of a chariot driver in leading his team from the arena. 285/

| On the other hand, cases in which the defence of quasi-consént is
lzfsguécessfully pieaded in defence of established negligence would hévé

- been dec1ded in Roman law on the basis that the plaintiff had no Just
cause-of.actlon on account of his own conduct. Thus, the Lampert v Hefer

decisibn in modern law can be compared with the view in Aquilian law that

\ 5§§f'there’was any uncertainty due to the plaintiff's conduct over the issue

?fof wn1cn party was to be considered responsible for the loss complained of,

:fthen the Aqu111an remedy was not allowed. Thus, Paulus states in

“§;D9.2.45.3«where one slave collides with another when leaping over. burning

. “straw that 'nihil eo nomine agi, si non intellegitur uter ab utro eversus

t_,_"_v_{:"Svi-t'. _Simﬂar]y, Mela remarks after stating that a barber might have been




<5e£t%éUit,ie a'hypothetica} case of a slave who has his throat cut after
( §Tibwing:himse1f to be shaved in a dangerous thoroughfare that 'siin loco
'feﬂ{béhicd]oso'sellam habenti tonsori se quis commiserit, ipsum de se queri
i;;;deQenef; 286/ In terms of Paulus' statement in D9.2.28 princ these

' ”‘fsituetionskcou1d be rationalised as ones in which the plaintiff had failed

tdmforesee'a possible danger to himself. In modern legal terminology the

e

C1v1] detenn1nat1on of such cases would employ the concept of contrlbutory

neg]1gence rather than quasi-consent.

From the case of Lampert v Hefer it is obvious that in modern 1aw the

efdefences of contributory negligence and quasi-consent may both compete in

':’f’aefendant”s-neg]igence is not disputed. 287/ Thus, Fagan J.A. states at
'fhéiﬁage-5]4wthat : |

'Nhere the defence is that the plaintiff voluntarily became.
- a.passenger in a motor cycle controlled by an intoxicated
~driver, the degree of intoxication may be of importance in
considering whether the plaintiff either in fact appreciated,
- or was negligent in failing to appreciate, that the
" dintoxication was such as to involve the risk of an accident'

that 1s, where such a person appreciates such a danger, but neverthe]ess

does not alter his conduct to avoid it, the defence of quasi-consent arises;

whereas 1f he fails to appreciate the danger and proceeds normally he is
' 288/

' “3_; gu11ty of contributory negligence. Now from the Civilian point of

},,v1ew the; ]ega] classification of the plaintiff's acts, on the basis of

"i apprec1at1on, into that of quasi-consent and contributory negligence

5:Vseems very odd indeed. For example, though under Aquilian law a plaintiff

cou]d not recover damages where he was unaware of or failed to foresee an
obv1ous danger, 289/ he was sxm11ar]y prevented where he did. Thus, vin

j-D9.2.9.4 the owner of a slave who is killed crossing a javelin field is

~ unable to recover 'quia non debuit per campum iaculatorium iter intempestive
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'acere 290/ Consequent]y, in modern law the defence of contributory

%egl1gence is really also re]evant to both situations irrespective ‘of

';aapprec1at1on What can thus be said of the practice of allowing both

K?lent1 and concrlbutory negligence to be pleaded on the same facts "

f¢ﬁ51tuat1ons where a plaintiff has apprec1ated or foreseen a danger ?

‘QuaéirConsent and Contributory Negligence in Cases of Established Negligence

Tné most obvious justification for this would appear to lie in.the
1'f;not1on that where the actions of such a plaintiff who appreciates-a.
:"’fdanger, cannot be said to amount to contributory negligence, the defendant

o ":jq

d;'shou]d be g1ven the ooportun1ty of show1ng that the same acts alternatively

consc1tute quasi- consent In other words, that the defendant who has been

Kiijfound to be neg11gent shou]d be able to avail himself of every re]evant

__ga] defence even though it may 1nvo]ve d1fferent pleas on the same
. ;facts . However if this can be said "to be the justification for

:F_fa]]ow1ng both defences to be cons1dered in these situations it m1ght be

4§a1d that it appears to militate 1nequ1tab1y against a blame]ess p]a1nt1ff

_'?The;pract1ce of allowing both defences on a similar set of facts, in

:igﬂcases where the defendant has been found to have acted neg]igently'exposes
iiche plaintiff to the risk that his own actions, though scrupulously in

if: accordance with the best rules of conduct and thus not in any wayvb]ameworthy

| Z;may;nevertheless cost him his case by being construed in terms of quasi- or

'"15ictitious consent; this might appear especially inequitable since befcre

;the infroduction of fictitious or quasi-consent into South African law the
- -ractions of a plaintiff, which were without fault, would in no way bar him

2. from recovering.

‘The realisation that such an injustice might be perpetrated against

a blameless plaintiff where 'both_ pieas were later allowed on a 'si‘mi'lar

: ’$ei'of;facts might account for the frequency with wvhich the judiciary
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’reje;t the alternative plea of volenti where that of contributary-
_-ﬁegligence fails and go éut of their way to state that the particular

" facts constituting this latter plea could support no delictual defence
TJ-fat all. In other words, where the plea of contributory neg]igen¢e fails
the courts tend to stresé the impropriety of any other plea based on

similar facts.

In the case of Waring v Sherborne, for example, where the requirements
Aof fhe‘new defence of quasi-consent were reviewed for the first time in
© South African He]ictua] law on patrimonial 1o§s the defendant pleaded
 both contributory negligence in respect to the workman's alleged fault in
: not cutting a stay-rope before ordering a crane to be removed from its
bearings and Vo]enti non fit iniuria on account of him willingly using a
- _defective]y constructed derrick. The omission on which the former |
&efehce was based upon was a cohstituent part of the workman's overall
~ conduct on whjch the latter defence rested. Innes C.J. found that the
plaintiff was not gUi]ty of contributory negligence and rejected the
. plea of volenti. However, though contributory negligence was based on a
particular omission, the trial judge went out of his way to state that
" even if contributory negligence had been pleaded on the identical facts
which constituted the unsuccessful plea of volenti, the plea would still
have failed. 'There was nothing either done or left undone on Sherborne's
‘ paft which could be considered as having hu]]ified the negligence of the

company. " 291/ _

In other words, the same factors which constituted the plea. of
: volenti as quasi-consent, were not simply said to be unable to maintain
~that defence, but also any other delictual defence, viz. contributory

negligence.
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It could equally be said, of course, that the particular facts of
frthié case were simply productive of neither defence, which is quite true.
.‘ﬁHowever, this rejection ex prdprio motu of the plea of contributory
'7ﬁneg]igen¢e as if it were based on the identical facfs of the volenti plea
~may‘have indicated a subcohscious unwillingness on the part of the judge
‘to~cohsider the new alternative plea, based on the fiction of consent, as
‘an appropriate aid in the equitable determination of liability where on

"theAsame facts the plaintiff would have been said to have acted blamelessly.

In this reépect, it might consequently be suggested in cases of this
 nature where both defences were averred on tﬁe same facts that the plea

|  ,df quasi-consent was in fact considered by tHe courts before 1956 292/

- to be tautologous to thaf of contributory neg]jgence in that it merely

‘: 'described the same a]]éged]y b]ameworthy acts of a plaintiff by substituting

the fiction of consent for the more concrete notion of fault. 293/

Fagan J.A., in the cése of Lampert v Hefer, would appear to have
recognised this in his discussion of the'plea of the vd]untary assumption
of r%sk, which can be considered synonomous with the quasi-consent referred
», to above. In this case the defendant pleaded amongst other things that the
‘p1aintiff'cou1d not recover since she had entered the side car of the motor

 ;cyc]e after realising that the driver was drunk. As this plea did not
5_~specifica1]y refer to volenti-or contributory negligence the court had to

decide on its relevance. Fagan J.A. in stating that the voluntary assumption

. of risk was a relevant defence in the South African law of delict to the

~establishment of negligence provided the following example :
-~ Two cars collide at an intersection. The defendant A, is found to have
been grossly negligent in driving too fast; however, it is also

_established that plaintiff B obser\)ed the defendant approaching at high
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‘ .;Speed, appreciated the danger, but nevertheless proceeded to assert
| =:hiS'right of way. 'It might be viewed from one angle' he says *that

~ the plaintiff had voluntarily submitted himself to such damage as would

. fall within the scope of the risk to which he was exposing himself, or

* from the other angle, it might be said to be negligence to submit

"»himse]f to such a risk.'

However, in the opposite situation from that in Waring v Sherborne

f where'it might be said that the new plea of volenti was rejected since

the plaintiff,on the same facts wQu]d not have been guilty of contributoryl
'_ “negligence, the pjea of quasi-consent in this case ought correspondingly
“to succeed;‘ 'Could it be argued' he asks, 'That B would be entitled to

‘recover because his act was not a negligent one, but was deliberately

; ;fdone,'with full knowledge of the risk and may even have been done with

| 'iﬂgfeat skill so as to try to escape or minimise the damage ? Or that

/', the plea would be excipiab]e if it made no allegation of negligence on
f{ B's ‘part, but averred that he had deliberately proceeded into the intersection
" with full appreciation of the danger. The negative answer to both of

. these questions should be obvious.'

As in Roman Law which simply considered the acts of the plaintiff
livsole]y in terms of what might now be called contributory negligence, the
issue of the plaintiff's own fault may be said to have been the leading |

.‘i”féctOr which the courts looked to before 1956 when determining 1iability

’1v in these cases, in which both pleas were allowed; any finding on the

.'p]ea of volenti which adversely affected the plaintiff's case being

dependent on a finding of contributory negligence.

In other words, up until 1956, it is submitted , that a plea of

© volenti on the same or similar facts as one of contributory negligence
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' was in fact considered tautologous with this latter defence. This 

abproach provided a simple guideline for the courts in determining

1iability without producing an inequitable result for a blameless plaintiff.

Prior to 1956 it was immaterial to the outcome of the plaintiff's

o case, where he was found to have been at fault, whether the court

“sustained or rejected the alternative plea of volenti. After 1956, however,
- the issue pf volenti in these cases now became as important from the point
of view of a damages award as it was in cases where the plaintiff could not
~ have been considered to have acfed with fau]t; In 1956, the South African

- Par]iamént passed the Apportionment of Damages Act which was intended to

" alleviate the severity of the former law on contributory negligence whereby ,

if the plaintiff was considered to have contributed to his own loss, he
 would fail to recover damages despite the extent of the defendant’s |

o negligence. The act was designed to eliminate the difficulties which

"5‘ had arisen over the application of the plea of contributory neg]igence

E be determined primarily as a matter of causation.

- due to the English notion that the ultimate issue of 1iability ought to
294/

Section 1(1) thus provided that where both plaintiff and defendant
" were considered to have been at fault, damages should be awarded to the

former in proportion to the degree to which he was ‘negligent.

Consequently, if the courts now follow the pre-1956 guideline and
‘consider an alternative plea of volenti tautologous in terms of contributory
'A‘negligence, the effect and intention of thisjequitab]e piece of Tegislation

in respect to the blameworthy plaintiff would be nullified.

Whichever way it is viewed, the practice of allowing both

contributory negligence and volenti to be pleaded on the same set of
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;facts, after the establishment of fault in the defendant, is c]early
undes1rab]e in South African delictual ]aw on patrimonial loss. Indeed,
1Schre1ner, J.A. in the case of Lampert v Hefer may have glimpsed the legal
%fﬁtnrejwhen ‘he stated that though it is usual to include both qnasi and
;realecdnsent in the plea of volenti non fit iniuria, 'Upon furtherfa
}ccn§iaeration it may be found more convenient to treat cases of the risk

etype‘a1Ways as examples of contributory negligence’. 295/

It is thus submitted in respect to the cases considered in th1s
;group, where negligence of the defendant has been established that the
5@pp11cat10n of the doctrine of volenti, as quasi-consent affords no

'xractica1~advantage in the determination of patrimonial liability.

S1nce contributory negligence is an adequate concept on i%s oWn

for determ1n1ng liability in s1tuat1ons where the plaintiff's act1ons

are at 1ssue, and - fau]t has been estab11shed in the defendant, 1t 1s
further»subm1tted that reference to the doctrine of quasi-consent on
f51m11ar facts should be disallowed as unnecessary and inequitable:

”Other 1ega1 systems, for example, based on the Civil law, find no reason
;to a]]ow reference to quasi-consent in such situations. In French ]aw,
ases s1m11ar to that of Lampert v Hefer would have been s1mp1y dec1ded on

;the bas1s of the plaintiff's fault. 296/ 297/

Nor, as has been stated above,
11s there precedent for it in the delictual Taw of the Nether]ands
flndeed as the development of the formal doctrine of quasi-consent can be
f$a1d to. have been concurrent with the development of the Tort of
%negiiéence in mid-Nineteenth Century English law, where, it is submitted,
git wQelconsidered a Usefu] device for determining liability in cases of
;firet impression‘before the concept of negligence was fully worked out,
;tt‘WQu1d{eppear (especially in the present series of cases) to be :an

nneCeSsery_encumbrance on the delictual law of South Africa.
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F1na11y, in respect to the practice of allowing reference to vo]entl
as;quas1 consent on facts similar to the defence of contributory neg]1gence,
\1t m1ght be said that from a practical point of view it doubles the -
fﬁcomp]ex1ty of the court's task in equ1tab1y determining the 1ssue of
T1ab1]1ty and in certain cases may obscure the correct legal ana]ys1s

-of the case at ‘hand. In other words, not only is it unnecessary: for the
fdeterm1nat1on of liability in these cases, but it also creates unnecessary
:legal prob]ems wh1ch can facilitate an incorrect legal analysis.. fFor
examp]e in Nether]ands Tnsurance Co. of S.A. Ltd. v Van der Vyver 298/
»pr1vate detect1ve hired by the defendant's wife, had thrown h1mse1f onto

?the defendant s car in order to bring it to a halt. Instead of stopp1ng, '

?however, the defendant 1ncreased speed and attempted, by swerv1ng the car

;from s1de to side, to throw the p1a1nt1ff off. Against the a]]egat1on of
festab]1shed fault,defence counsel p1eaded both volenti and contr1butory
;fault or intention. From the facts of the case it could be said’ that by
,Aithrow1ng himself on the defendant's car Van der Vyver acted in an
;1ntent1ona11y inappropriate manner which could be interpreted as either
;glv1ng his implied consent to risk any neg]1gence on the part of the

ipTaTnt1ff or any dolus on h1s part, or 1ooked at from the po1nt of
299/

§v1ew of fault he had been negligent in acting as he did. ~1hﬁ
?dea11ng with the defences Van B1erk, representing the maJor1ty of the
budges he]d that the p1a1nt1ff cou]d not be held to have consented to
;fthe?risk.of injury simply by lying on the bonnet of the car and was
ieithef*gni1ty of contributory fault or intention. The dissenting
‘*Judge M1]ne A.J.A. on the other hand, held that the plaintiff had
j3accepted the risk of the injury which he sustained.” Neither view it

f*subm1tted reflected the correct legal analysis of the case. fFor

7*1:‘-'examp1e, by removing the notion of volenti as quasi-consent one can
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_see that the case simply involves a situation where though the plaintiff
“;‘had‘in'fact been negligent,the defendant had acted with dolus. 'Cdnsequent]y,
‘{'7*?an 1nqu1ry into whether the plaintiff impliedly consented to the r1sk of
’ihe defendant s culpa as dolus, from the act of leaping onto the car
,jbennet wou]d appear unnecessary since, as the act was c]ear]y neg]1gent
vf£§%’1; wou]d hard]y form the basis of any successful defence against the
~kfié;eétab]iehed dolus of the defendant. 300/ Thus, though volenti was an
_ifZJQVailab1e.defence, under the substantive law, on the same factors as that

gqf.neg]igence and contributory intention, it would seem to have obscured

'5e3ﬁthe real question at.issue here; namely of deciding whether the plaintiff
‘ffgifde]iberately threw"himself onto the car in order to injure himself

qi(cbntribufdry intention) or to stop the car (negligence). 'Thqugh‘the

imqjd%ify decision was in fact a correct one in relation to Tiability, it

. is subinitted that it did not represent the true legal analysis of the
S 301y | |

© case.

Cases in Which Negligence Cannot be Established and in Which
“Yolenti is Referred to

The second subdivision of cases in this group in which volenti is

- mf}éonsidered in terms of the plaintiff's actions as 'implied' or QUasi-

L fﬁeenSentwcan now be examined. This present subdivision can be distinguished
ii?from_ﬁhe first discussed above in that in none of the cases which
5_>gdnstifute it are the requirements of the delict on .account of pathimonia]
.dldse»fdﬂfj]]ed. Consequently the defence of contributory negligence is
,.inapphopriéte. In the former subdivision though liability was sought to
'fjf;be denied on the grounds of the plaintiff's quasi-consent, his actions
:R;Qwere cons1dered in these terms where it was c]ear that the defendant S
.Jhﬁ;conduct_amounted to negligence. In the present subdivision, however,

1ff§the issue of negligence and ultimate liability appear to be considered
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in tekmsddf the plaintiff's conduct alone. A distinction should be noted
’;éighefe'between’the application of the volenti principle as quasi-consent in

Jﬁ?%?tnis {second) subdivision of cases and its application in the first groub

76f‘ca3es in terms of real consent. In both instances the issue of volenti
:ébpearsbte‘be a determining factor of primary relevance taking preeedence
€oyer any detailed consideration of the defendant's conduct in terms ofﬁ
m;:‘neg11gence However only in the first group of cases which invo]ve real
feonsent can th1s be truly sa1d to reflect the state of affairs. In this
;,%present subdivision the.application of the -volenti doctrine as quasi-
Eégnsent is, unlike its app]itation as real consent, peculiar to the

jféw of delict for the recovery of patrimonial loss. In other words it

| rﬁijQn only affect the issue of liability .in so far as it may be said to

:Effeét the establishment of negligence (where the patrimonial loss. was
‘n'susta1ned by some unintentional act of the defendant) Consequentiy
"Tn these cases which involve quasi-consent, if no plea such as lack of
efiﬁljurisdiction or res judicata is put»forward, the issue of the defendant's

. negligence remains to be considered as one of primary relevance in the

rn*determination of 1iability. In this respect the plaintiff's actions may
"f,gr may not be deemed to affect the establishment of negligence depending

ien whether -they amount to quasi-consent, or not.

In this present subdivision of cases, it 1s subm1tted that on a
ur1sprudent1a] analysis of volenti as a factor capable of dec1d1ng
Lun“]iab1]1ty, quasi-consent unlike its function in the first subdivision of

‘ T'céises, appears to determine the issue of 1iabi1ity on the basis of

*‘uipreclud1ng neg]1gence, rather than as a bar to enforcing litigation. for
the loss sustained. If the issue of negligence had, for example, also

been ‘expressed in terms of the defendant's conduct in these cases, it

"."‘:Awould have been poss1b1e to argue that reference to the actions of the
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- plaintiff which constituted his quasi-consent simply amounted to an
élfernative ground for denying 1iability based on the analogue of a
pactum de non petendo, i.e. that the effect of such consent, as in the

_:first subdivision of cases, was to prevent the plaintiff Titigating on

- - the contingency of a particular loss arising. However, as the issue

'of fault is determined solely in terms of the plaintiff's conduct,

Without ény,reference to that of the defendant's, the effect of quasf-

consent on liability in these cases is less readily identifiable with that
'bof a fictitious pactum. Thus, the effect of referring to the doctrine of
volenti in this subdivision of cases is more susceptible to being

| “analysed as that of a factor which precludes the delictual right, affordeq

- by estabeShed neg]igen;e to recover compensatidn,from arising than one

‘ which renders such a rjght unenforceable. For example, in Burnett & Taylor

v De Beers Consolidated Mines Ltd. 392/

where the defendant was a]]eged to
have been negligent in not working down its claim adjoining'the plaintiff's,
. thereby causing the latter patrimonial loss when a landslide resulted,
. Solomon J. stated, with reference to the plaintiff's action of proceeding
‘to mine their lower claim that -
'Having commenced work in these claims with the full knowledge
of the danger, and having given notice of the danger, neither
to the defendants nor the Inspector of Mines, I am of the
opinion that they cannot now be heard to complain of the
damage which they suffered by the fall of February 6th.
- Surely, in such a case, if ever, the maxim volenti non fit
injuria should apply.* 303/ :
“. The defence of quasi-consent wés not in fact pleaded by the defendant
since it was contended on the basis of the 1885 Law of the Duitoitspan
) Mining Board and on the principle of Damnum Infectum that it had

displayed no negligence. Now both of these defences, if sustained,

~would have established in terms of Roman-Dutch law that the defendant's
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omission of not working down its claim was not sufficient to indicate

fﬁat a delictual obligation to coﬁpensate had arisen on the occurrence-of

' } the Tands]ide in question;.or, in relation to Aquilian culpa of Roman ]aw,
'such an omission would not have been said to constitute conduct coﬁtrary

? to that of a Bonus Paterfamilias. 304/ Consequently, as Solomon J.

 accepted the view that the plaintiff's loss arose from a situation ané]ogous

o »,'to_that which could have produced an action on the cautio damni infecti,

:yet no notice of the inherent danger had been given to the defendant, his
remark that 'surely in such a case, if ever, the maxim volenti non fit

3 injuria should apply', can be said to indicate that he considered its
o reference appropriate in respect to rejecting the allegation of

. negligence rather than rendering a right to litigate unenforceable.

A similar view can be elicited from the case of Davids v Mendelsohn305/

" Here, where a tenant was injured by a falling roof after being warned

of the danger and being told to quit, De Villiers C.J. held that "The

injury was occasioned by her oWn fault in remaining on the premiées with

1M7fu1] knowledge of the danger; if ever there was é case to which the
‘maxim of Engliéh law, volenti non fit injuria would apply, this is one.’ 306/

- The defendant's pleas were not summarised in the appeal case, but it is

clear from the plaintiff's rejection of contributory negligence that they

were framed with the establishment of a breach of duty in mind. The

- magistrate at first instance determined the question of liability on the

~grounds of no negligence. Consequently, as De Villiers C.J. upheld the

" decision of the lower court on the issue of fault, his reference to the
. appropriateness of applying the principle of volenti to the case would
‘seem to relate to a determination of 1iability based on the absence of

_:-negligence rather than on a finding of a fictitious pactum. Even assuming

that this was not the role of quasi-consent in these two cases, but
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; "1ike that of real consent it did act as a form of pactum de non petendo

to the r1sk of injury occurring generally, one would nevertheless expect

'.'fto have seen reference to some comparison between the plaintiff's f1ct1ona1

‘consent and the defendant's conduct; e.g. the question of whether the

' {“plaintiff's actions amounted to a waiver of liability in respect to the
" k1sk of loss as it in fact arose. However, as no such éomparison was-

in fact made, the app]ication’qf quasi—cbnsent, in these cases, 1t’is

‘submitted may be more accurately described jurisprudentially as precluding

. some réquirement of the modern delict on patrimonial loss in the same way,

 ,1‘ on example, that real consent in Roman law was inimicable to the

-“1_estab1ishment of contumelia in the delict of Iniuria. If this is so,

»:, the question which now arises is, which of the two delictual requirements,
exé]uding the necessity to prove patrimonial loss, is so precluded by

| qyaSi-Consent- The requirement to establish a relationship between the
pérties giving rise to an obligation of care, or the reqﬁirement that a

‘breach of such an.obligation has occurred.

‘Though it might appear reasonab]e.and in keeping with accepted
1mbdern legal terminology to state that a plaintiff by his own actions had
 jndicated his consent to release the defendant from an antecedent obligation,
arising by implication from the finding that a certain relationship existed

* “between the parties, 307/

it would seem somewhat difficult to provide
“a'rationale for the statement that the samé acts could be viewed as preventing
a breach of such a duty from arising. As the issue of the existence of an
" antecedent obligation is theoretically considered in terms of whefher
the relationship existing between the parties at the time of the injury was

- legally sufficient to have requiréd the defendant to act with care towards

: the plaintiff, it would not appear.unreasonable to determine tHis primary

- question by examining the actions of both parties immediately prior to the
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" incident in question. The conduct of neither of the parties in theory

) ?)béing considered in terms of fault or blameworthiness at this stage.
Only where such a legally significant relationship has been established
and where nothing had been done which indicated that the plaintiff had

" relieved the defendant of the implied obligation of care can the element

. of fault or breach of the antecedent obligation be considered. In this

',;-consideration, however, since only the defendant owes the obligation to ‘

1 the plaintiff and as only the defendant's conduct can constitute a breach
: @f‘such an obligation, it is difficult to see (where such an obligation

"has not been dispensed with) how the plaintiff's actions can be relevant

© . to this determination. Consequently, where the requirements of the

delict for patrimonial loss are being considered, the actions of a plaintiff
5’;éan only be relevant to the primary issues of relationship and 'effectiveness'
- of the obligation, rather than tﬁe requiremént of estéb]ishing7the-deféndant's
,Unintentional fault. Thus, cases in which quasi-consent alone is referred
to in preventing a plaintiff from recovering damages without any finding of

| ‘negligence in the defendant can only be rationalized, it ié submitted, by

»vétatihg that volenti has rendered inoperative an othersze effective

:1lfantebedent obligation of care due by the'defendant fo the p]ainfiff by

virtue of the legal implication of their fe]ationship at the moment of injury.

In other words, in terms of a delictual requirement, quasi-consent

" would appear theoretically to discharge the antecedent obligation which
would have been otherwise owed to the plaintiff. (Where the relationship
of the parties is not found to be one which gives rise to the antecedent
obTigatiop, references to the absence of 1iability in terms of vo]ehti are,
it is submitted inappropriate.) Where the defendant has been found to
have breached an effective antecedent obligation of care as in the first

subdivision of cases in this group, quasi-consent as a defence to established
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egligénée, renders the subsequent right to base Titigation on such a

?Srééch?_uqenforceab]e.308/

Though both Solomon J. in Burnett v De Beers Conso]idated‘Mines.Ltd.
;nd De V1]11ers C.J.in Davids v Mendelsohn might not have been aware of
'the»prec1se Jegal effect on the antecedent duty of care doctrine of

éferryng to volenti as the factor exc]ud1ng liability, it is submitted that,
dr1;;rudent1a11y volenti could only support a finding of no neg]1gence in
‘jhe defendant by rendering inoperative an obligation otherwise due by him

;tq thefp1a1nt1ff rather than by excluding a consideration of the former's

:;aétion$5$n terms of the breach of an operative obligation.

3 ln_what manner would these cases in which volenti appears to absolve
"fﬁhe”déféndant from the allegation of negligence have been decided under

Aduilién Taw ?

_ THe delict of Damnum injuria datum required the plaintiff tég'
:gégxablish’culpa and damnum. This meant (disregarding the requirement of
damnum)'that unlike modern law there was no preliminary requirement of
_’haV1ng to establish an antecedent ob11gat1on of care. In other'W6rds.
"Zthe determ1nat1on of liability in respect of culpa could proceed
dfrectly to the stage of inquiry in modern law where the breach of an
estab]jsned and effective duty is considered. As in modern law this
iésﬁéaéhd that of ‘culpa could only be determined in relation to the
ﬂefendént's conduct; the real consent, or actions of a Roman p]aihtiff 309/
Which,tgday might constitute quasi-consent as used in the first series

" of cases above could not, it is submitted, preclude the requirement of
310/ sych

Wﬁ“;4§u1pa in terms of discharging an antecedent obligation;

iQQndpct,-however, could effectively take away the right of the p]aintiff

:, to seekfredress by way of the Aquilian remedy and its analogous extensions
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ﬁfb?;anyiioss-alleged]y caused by culpa. This has beeh pointed‘eut
~abevejfn situations which may be said to involve real consent in Roman
1aw from the language used by the jurists i.e. D9.2.27.29, D9.2. 7 4.
fThe same may also be said to apply to the actions of a Roman p1a1nt1ff
:wh1ch under -modern law could be considered in terms of quas1-consept
;aseingﬁhe'first series of cases; for ekamp]e, where he is at faﬁ]f’

!alpng;Wfth'the defendant. 31y

"'Ih;09.2.28 princ., Paulus states that the right to the remedy .

iaf%brded'by the lex Aquilia for the recovery of loss is only giVenWWhere

the p1a1nt1ff could not have avoided the hazard caused by the defendant S
;culpa As the fragment is concerned with loss arising from fa]]1ng into
;an1ma] p1ts, it would appear that the obligation arising under the- 1ex
"?91Aqu111a-to compensate the effects of culpa (fault) would be unenforceab]e
vin-the-ease of a plaintiff falling into such a pit by a roadside, whnch
éthough not displaying any specific warning to passersby,would have been
scerta1nab1e to all but a reckless road user. The same notion of the
;p}a1nt1ff,s imprudent actions preventing him from enforcing his right
%uﬁdef“the lex Aquilia to be compensated for loss czused by cu]pa, ean
;pelseen infthe hypothetical case discussed by Ulpian in D9.2.11 princ.
}Hene a person hits a ball rather hard which strikes the hand of a barber
waégﬁt to shave a slave. The slave's throat is consequently cut. On the
;€§edei6f.culpa Mela states that 'in quocumque eorum culpa sit, eum-lege

‘”*Aqu111a teneri' Ulpian, however, adds that if the slave voluntarily

‘7\?{entrusted himself to a barber who carried out his business in a dangerous

Vp]ace _1psum de se queri debere'. In other words, though culpa (fault)
7may}be.attributed to either or both the player and the barber, as the

;p]ainti¥f might have avoided the injury he may be unable to enforce the

?Aq@i]iah‘obligation for compensation.
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As the actions of a p1a1nt1ff in Roman law cou]d not prec]ude the
de]1ctua] requirement of culpa (fault) but Tike those actions considered
‘f?,1nzmodern law as a defence to the breach of an established and effective

of care could only render the Aquilian remedy for damages unenforceab]e,

‘series ‘involving quasi-consent in which it can be said to discharge the

| m_ﬁantecedent obligation of care ?

fhe nearest approach to these types of cases in the Civil law would
;agpear.to indicate that the issue of liability was simply considered in
;terms of the defendant's conduct; for' example, in D9.2.52.1 A]fenus
;states that a shopkeeper who knocks out the eye of a passerby after the
ﬁ]atter carr1es off his lTantern and beats him with a whip conta1n1ng a
isplkefjn it w1]1 not be liable unless it is done deliberately. Here it
{may bEQbOSSib]y argued that the.passerby does not intend to steal the
>$¢¢Jantern*for gain but merely'wfshes to make use of it for a time wtthout
"fféétne‘shbpkeeper's consent. 312/ 1n any case, Alfenus appears to be of

"vﬂx-the View that it is only appropriate for an owner (defendant) to counter

’fif?&such violence in order to retain his goods rather than to ma11c1ous1y
}:;1nf11ct serious injuries. This case can perhaps be compared to that of
~-ﬁ%the shoemaker S apprent1ce ment1oned by Ulpian in D9.2.5.2 since it

" wou]d appear that the jurists in both contexts are requ1red to assess

the -amount of violence necessary to constitute culpa under the lex Aqu111a

:”1n s1tuat1ons normally warranting the use of force by a defendant

| Again in D9.2.52.4 when the same jurist is asked his'opinion on the
t‘:z,.prospect‘of an Aquilian action against a player who injures a slave boy

:}ﬂdnring‘the;course of a ball game, the issue of culpa is determined in

| "{"relatten to the conduct of the person injuring rather than the injured.
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%Hence, he states that as the act of pushing over the slave as he was

gjgo1ng for _the ball ought not to be considered culpa, the 1nc1dent would
' 313/ '

In both of these situations, there is no finding of culpa on the

"; ;part of the person inflicting the injuries complained of after an-

f-i;ﬂﬂassessment is made of his actions which give rise to them - The

}'5:[;app]1cat10n of modern delictual law on patr1mon1a1 loss to theSe cases

'*3{»c0u1d however produce a similar finding of no negligence expressed. in

. *fffterms of ‘the plaintiff's actions. For examp]e by applying present-day

ﬁu_term1nology to the situations which arise in D9.2.51 and D9.2.52.4, it
tfiXCOﬁ]d be said that a plaintiff who breaches the criminal law and employs

a: ia'dangerous weapon on a defendantvin an attempt to carry off hiS»QOOdSa.

A 'Qﬁfn1mp11ed]y exempts the latter from a duty of care towards him.and hence no

- f'*neg11gence arises in respect of unintentional injury which is susta1ned by

: the p1a1nt1ff when the defendant attempts to restrain h1m Similarly,

*ffiewhere a p]ayer is injured during the course of a game, the player inflicting

“nfylthe injury may not be said to be liable to pay compensation on the grounds

.l that by vo]untar1]y enter1ng the game the 1nJured player impliedly exempted

'1._h1m from a duty of care w1th respect to any injuries he might rece1ve in

ﬁl;;,accordance with the game.

This use of volenti to express the absence of negligence in cases
5ﬂ'1n wh1ch a similar result on liability could be arr1ved at in terms of

nh;the defendant < actions a]one is illustrated in South African 1aw by

ﬁ’r.the two cases previously referred to in this ‘sub-section, i.e. Burnett &

*i;?{;Tay]or v-De Beers Conso]1dated Mines Ltd. and Davids v Mendelsohn.

_F6r‘examp1e, though both Solomon J. in the former and De Villiers C.J.

’ u?%ihqthe latter were of the opinion that the doctrine of vo]enti,faS‘quasi-
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;'tonsent;lcould be .referred to in justifying the absence of neg]igehce, 314/

k;Bch inferior courts, whose decisions were upheld, appear to havé.arrived
}gﬁ their findings of no negligence in terms of the question of the
v”jiﬁfdéféndants' omissions, that is, since neither these courts, nor the
:wi'aefendénts, referred to the issue of volenti, the allegation of negligence
”Li;z;ould only have been determined as if there was in existence ankeffective
.Lwlfiahtecedent ob]igation against which the defendants' conduct cou1d.be

- assessed.

_If the Appeal Court in these cases could produce a finding of no

f>;f;negligence, in terms,it is submitted ,which jurisprudentially could only

“indicate that a duty of care, though existing, was rendered inoperative
- by the plaintiff's quasi-consent, yet the inferior courts could arrive

‘at a similar finding by considering that an operative duty of care was

ﬂki;;ﬁhbrea;hed, are these operative and inoperative duties theoretically
‘;thé same ? It is submitted that they are not and that by substifuting
( ffvo]enti'és the ratio decidendi for the finding of no negligence in fhese
.¢;¢asesvih place of one based on the defendant's conduct, the appellate
court_may_have unwittingly allowed a concept of care into South African

aw»‘]gwAwhich is strictly speaking, not based on the notion of unintentional

S5 fault at all.

~ Firstly, it might be said that no question of a difference between

"'the. duties would arise if it were possible to say that the p]aintiff's

{‘quasi-consent could determine whether a defendant had acted in breach
'?”_,df‘én,operative duty of care. However, it is submitted that there is

"” ‘sjmp1y no legal basis on which the issue of whether A's conduct

‘ff~“;t0nstitutes the breach of a duty owed to B can be determined solely by
‘"f";-cqnsiderjng B's conduct. Such an approach even in cases of omission

f;a%é clearly absurd.
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: ~T$ecdnd1y, South African law normally attempts to reﬁonci]e-tﬁef‘
_Rémén.and Roman-Dutch concept of culpa, as 'pure’ fault, which is

. :éonsidered the historical basis of the delictual action for patrimonial
f]bss with the formalised 19th Century requirements of duty of care'
iand breach of duty of care, in terms that culpa is equivalent to a

fbreach of duty or negligence and that this in turn subsumes the not1on

© . of the antecedent obligation. 315/ consequently, in situations
: _ifhvo]vfng-remoteness of damages or questions of causation, a finding of
" no duty of care is synonomous with a finding of no negligence since

. ‘there -is no duty in existence which the defendant is capable of breaching.

‘ "“A f1nd1ng ‘stated in terms of a duty which is inoperative, however, does not

fjﬁlauthomat1ca]1y indicate that the actions of the defendant would not

"ﬁﬁ;othenw1se have been negligent had the duty been considered operat1ve
f?;Ihe finding of no negligence in terms of volenti, indicating no operative

" duty, produced by the Appellate Court in the two cases above, is not

strictly equivalent to the finding of the Lower Courts that there was no

"v;~ﬁegligence on the grounds that the defendant's actions did not constitute
jiﬁaAthe breach of an operative duty. The former finding cannot be said to

. assume automatically that the latter would also have been the case.

‘in other words, the reference by the Appe]late'Courts to the
;;ﬂjfdoctrinexOf quasi-consent in sustaining the decisions of the Lower
"' “Courts affords no basis for assuming that the duties of care considered

"o by the two courts, in both cases, were identical.

Thirdly, neither the Appellate Court ndr the Lower Court in these
" cases were required to examine the issue of volenti. As the same actions

g of alp]aintiff theoretically rendered the duty of care applied by one

"'équnt inoperative, yet operative in another, a difference of approach by
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both Courts to the question of the duty of care considered appropriate
o ‘tb the particular circumstances'of both cases would.appear to be indicated.
‘35,1n Davids v Mendelsohn the actions of the plaintiff considered by the

: Appellate Courts were those of remaining on the defendant's premises

after notice to quit had been given to carry out repairs; and in Burnett v
‘De Beers of continuing to work the claim leased from the defendanf without

“informing it that a danger existed by doing so from its higher claim. In

"~ 'both cases the duty of care which such actions would appear to render

- inoperative is one based on the duty to warn or inform the plaintiff of

" certain dangers existing on the defendant's Tland.

As has been already sumbitted above, the 1873 Judicature Act of Eng]isn‘
‘_law greatly faeiiitated the identification of volenti in the Tort of_the

n:'occupier's liability with that of quasi-consent in the Tort of negligence.
Consequently, late 19th Centufy South African judges, especially of the
Appeliate Court, would have been aware of the tendency of English courts

to determine cases raised under the head of negligence on the basis of

‘volenti, jrrespective of whether there were specific pleadings to that

-~ effect. - They may not however, have been fully aware of the fact that
..thoughban English plaintiff had raised his action on the basis of negligence
in terms of a duty of care, the English courts would on arriving at e

‘j finding of no duty of care, alternatively consider the other legal duties

imposed on the defendant by virtue of the circumstances of the case.

" This occurred especially in circumstances in which the Tort of .negligence

. had not been applied before. Consequently, a finding of no negligence in

" terms of volenti invariably meant in these early cases that :-

. (a) the court was not prepared to extend the concept of the antecedent

duty of care to the case at hand; and
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(b) even considering the defendant as an occupier with a duty under

the Tort of the occupier's liability towards the plaintiff

there was no liability to compensate the latter since he had

acted in the knowledge of certain dangers, i.e. volenti non fit injuria.

Thus, by considering the English concept cf volenti a relevant
factor in Burnett v De Beers Consolidated Mines Ltd. and Davids v
.Mende]sohn, which involved situations giving rise to co-existing duties
under the Tort of Negligence and the Tort of the occupierfs 11abf1jty in

English Taw, the Appellate Courts may have unwittingly denied liability

"2. for nég]igence in terms not strictly based on the concept of negligence

| or fault, but, in terms of the 19th Century occupier's Tort.

A notable example of the way in which English Courts could produce
~a decision in terms of volenti after maintaining that no duty of care
was owed to the plaintiff is afforded by the 1887 case, referred to

~ earlier of Thomas v Quartermaine 316/

Here the plaintiff who was an
employee of the defendant stumbled and fell into an unfenced vat which
he wa§ required to use during the course 6f his employment. This case
had émongst other issues to determine for the first time whether an action
"on the Tort of negligence could be sustained against a master by virtue
'; of the 1880 Employer's Liability Act for injuries to a servant which had
not been occasioned by the breach of any statutory duty imposed on him.
‘The majorify of the court held that the action must fail. Bowen L.J.

' représenting the view of the majority stated that S](]) of the Act, which

afforded a workman the right to sue an employer on account of a defect in

. the condition of his works
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1Cannot be distorted into the meaning that a new standard of
duty is to be imposed upon the employer as regards a workman,
which would not exist as regards anybody else - if the Act
had been intended to prescribe some new measure of duty, the
least one might expect would be that it should define it.
What sort of duty could it be which does not exist at Taw and
which is not defined by statute ?' 317/ '

'The true viéw in my opinion is that the Act has placed the
workman in a position as advantageous but no better than that
of the rest of the world who use the master's premises at his
invitation on business.' 318/

'The Common law imposes on the occupier of premises no abstract
obligation at all as to the state in which he is to keep them.
In the case of premises that contain an element of danger a duty
“arises (under the Tort of the occupier's liability) as soon as
there is a probability that people will go upon them.  The duty
of an occupier of premises which have an element of danger
reaches vanishing point in the case of those who are cognisant -
~of the full extent of the danger and voluntarily run the risk.
~ Volenti non fit injuria.' 319/ .

L By equating the plaintiff to-a casual visitor, the question of negligence,
~in terms of'whether it was reasonable to foresee that a servant ;ontinua]]y
working at an unfenced vat might eventually be injured, was of course

" precluded by the majority. .

Notably, the Master of the Rolls, Lord Esher, dissented on the
issue qf the duty required of a master in such circumstances. After -
. discussing the implications of the 1880 Act he stated that

'The ‘case is reduced, therefore, to a personal action
founded on negligence.' 320/

'It s put in argument that the duty of the master is either
to take reasonable care that there shall be no defect or to
tell the servant that he does not mean to do so. To me it
seems ar unnatural doctrine that merely telling a servant

of the defect should absolve the master from liability,

(as under the occupier's Tort) and unless there is some
‘authority which binds me.to accept it, I cannot do so ...' 321/

The fact that the English judiciary generally misunderstood the

effect of this case to be that the doctrine of volenti had prevented the

’p'laintiff from. recovering on the grounds of .negh'gence and was not



"}'appeared in the same year.

128.

| restricted to the alternative consideration of the occupier's duty'is

evident from Lord Esher's remarks in the case of Yarmouth v France which

322/ (Here in a situation which would not

" have involved the duties of an occupier, the plaintiff who was employed

" to drive the defendant's carts,was injured by a kicking cart-horse.)

'The judge of the City of London Court did that which I believe
many County Court judges have done since the aecision of the
Court of Appeal in Thomas v Quartermaine. The moment it was
- proved before him that the plaintiff knew the horse to be -
vicious but continued to drive him, the judge said it was
useless to inquire further, for that alone disentitled him
to recover upon the application of what is called "volenti
non fit injuria". 323/

Consequently, he proceeded to review the concept of volenti as quasi-
consent in terms of the Tort of negligence. His observations on the
" issue of volenti, it is submitted, have not been fully appreciated or

~ followed by subsequent courts either in Britain or South Africa.

For example, he would appear to have considered that the degree of
~ consent required by a plaintiff for the defence to succeed had to
f'3approximate to almost real or implied real consent. Thus, he states about

the maxim 'volenti non fit injuria’':

'T do not doubt that if we put this maxim into plain English,
part of it is true, that is to say that if a thing is put
before a workman and he is told, "Now, I do not ask you to
do this unless you like, but I will give you more wages if
you do. You see what it is. There is a rotton ladder,

it is ten to one that it will break under you; but if you
choose to run the risk, I will give you higher wages".

"If the wurkman on seeing the risk elects to incur it no-

one could doubt that he could be precluded from recovering.
But does the maxim volenti non fit injuria go this length
that the mere fact of the workman knowing that a thing is
dangerous and yet using it is conduct to show he voluntarily
incurs the risk ?'

" He refers to Bowen L.J.'s comment in Thomas v Quartermaine324/ that
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# "The maxim is not scienti non fit injuria but volenti. There
‘may be a perception of the existence of the danger without
‘ apprec1at1on of risk'

;and retorts »
:_. j'So that a dull man may recover damages where a man of

S 1nte111gence may not .'

Consequent]y, in concluding in relation to the ‘Tort of neg]1gence
ithat 'there must be an assent on the part of the workman to accept the
;r;sk w1th-a full appreciation of its extent', he would appear to have
}cons1dered that such assent required a greater degree of manifest’

fvo]1t1on “than is looked for today in delictual law on patrimonial 1oss 325/

| H1s views on the effect of volenti, as quasi- consent on the concept
of neg]1gence also indicate that, unlike the effect of volenti cons1dered
be Bowen L. J on 1liability under the occupier's Tort, quasi- consent could
VtOn]y render actionable negligence unenforceable.  Thus, he states ‘that

] 1n the Tort of negligence 'there is a duty, though I agree that there is
?;no act1onab]e breach of that duty if the person injured, know1ng and

’apprec1at1ng the danger voluntarily elects to encounter it.' 326/

- What then do references to quasi-consent amount to in this second

St bdivision of cases in modern delictual law for patrimonial 1oss ?

WHén*theoretica11y analysed, it would appear to.preclude the coqrt%from
cons1der1ng the defendant's conduct in terms of an operat1ve antecedent

. dnty of care. To achieve this the duty of care considered to have been
‘}rendered 1noperat1ve can be said to be narrowly viewed in terms of :
;fnform1ng the plaintiff of a certa1n danger wh1ch he might otherwise
:have been unaware of. Where he is cognisant of it and voluntarily
'encounters it, the effect on liability for negligence appears swm1]ar

ﬂ*to that of volenti on the pre-1957 occupier' s duties under Eng]1sh law. 327/
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¢328/

g;fFor example, in the case of McMorrow v Co]on1a1 Government
here an attendant at Va]kenberg Mental Asylum sustained injuries on
iejnggattacked by a ]unat1c in his charge, de Villjers C.J. absolved the

.ﬁdefendant4of 1iabi]ity in the fo]]owing terms:

'Every person who undertakes a duty, like that of .an
‘attendant at an asylum, must know he would be exposed
"to sudden attacks of this nature. It is in the nature
~ of the occupation. I do not say there would have been
- .a case if E had been (considered) a dangerous patient,

> but I do say that in as much as there is no proof that
‘'E was a dangerous patient, there was no necessity for

.:giving the plaintiff a caution as to E, and that
- when the plaintiff was assulted it was one of those
. . -matters which he might have expected and which does .

"~ _npot give him a legal claim against the government for
‘.ndamages'. A

| Cons1der1ng the issue of a]]eged negligence as a breach of an

;}operat1ve duty of care, would have required the court to state its

v‘J-]ff1ndjngs in terms of whether or not the defendant had failed in

JfgifiTTing a duty of care towards the plaintiff by not ascertaining‘

that Eiwas in fact a dangerous patient requiring special measures.to
;be*taken to prevent the risk of serious assault to members of the
;?hesp1taJ~staff However, reference to this broader issue of neg11gence
htn’the context of the defendant's omissions is side-stepped by the court;
fe(eAg 'I do not say that there wou]d have been a case if E had been a

ﬁl?\dangerous pat1entf j.e. was capable of being so classified beforehand,.)

: g;jhefqdestion on which the decision on culpability is purported to turn

'f($§3nahrbwed down to whether it was the particular duty of the defendant

to warn the plaintiff of the inherent danger of serious assau]t from sorme
flfof the 1nmates of the asylum including the patient E. The court’ answered
th1s quest1on in the negative by stating that when the assault occurred

;'there was no necessity for giving the p1a1nt1ff a caution as to E - it

'1ﬂ.{jwas ‘one of those matters which he m1ght have expected (in the course of




of his employment) and which does not give him a legal claim'. In other
words, the plaintiff's own actions of applying for and assuming the post of
| asylum attendant implied that he was aware of such Qangers and consequently
the defendant was relieved of the particular duty of so warning him}which
it would otherwise have been subject to. By the omission of any reference
to negligence on the part of the defendant in the decisions of these early
‘cases in the present series and by expressing the denial of liability
solely in terms of quasi-consent the courts can be said to have adopted .
the same approach to the issue of culpability which was strongly
disapproved of in English law by Lord Esher in Yarmouth v France and

" Thomas v Quartermairesince it involved the 'unnatural doctrine' that

merely informing the plaintiff of a danger was sufficient in itself

to absolve the defendant from culpability.

It sﬁou]d be noted however, that all of the cases referred to in
the present series involve decisions given on appeal by the late 19th
Century and early 20th Century appellate courts. Also the findings of
the inferior courts, which where upheld, that the defendants had not
been negligent were arrived at on a consideration of the latter's acts
without any reference to volenti. For example, though de Vi]]iers C.d. in
McMorrow v Colonial Government denied 1iability on appeal on the basis of
a.dangerous undertaking it is clear that by considering the duty of care
owed to the plaintiff in respect of injuries from assault to be more
extensive than merely the obligation to warn, the defendant's conduct
would still not have amounted to negligence. There was for example, no
evidence which indicated that the hospitai authorities could have
anticipated that patient E was potenfia]]y dangerous. Consequently, as
the assault was unforeseeable their conduct could not have amounted to the

breach of any wider duty of care.
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.Aéaiﬁ, the case of Burnett v De Beers Consolidated Mines preséﬁfs
ﬂAﬁQéxgmple.of a case in modern law which in similar circumstances under
‘ tBégRom§ﬁ'and Roman-Dutch law the defendant would only have beén._}
M:Coﬁsﬁdgfédw1iab1e to compensate the plaintiff on grouhds of fau]t whére
'the 1atter had prev1ous1y brought the danger in question to his. not1ce |
'Alternat1ve1y, in modern law it could be said that it was entirely"
'unforseaab]e that a plaintiff on ascertaining a potential danger in his
;proposed actions would nevertheless pursue them without e1ther 1nform1ng

the defendant of or seeking him to remove the hazard.

‘ dehsequent]y, it might be said that in the cases in the presént '
*viiSeries'the Appellate Courts fully agreed with the inferior courtsithat no
;inegl1gence existed in terms of a more extensive duty than merely warning
"7‘;the plaintiff, but with the know]edge of contemporary trends in the
%lf?Engl1sh=]aw of Torts, in cases in which the plaintiff was aware of a

”ﬁ‘idanger ex proprio motu referred to the doctrine of volenti in aff1rm1ng

_:the denial of Tiability. Thus De Villiers in Davids v Mende1sohn states

'-7ijgat:page 368 'The injury was occasioned by her (the plaintiff' s) own fault
:“f in remaining on the premises with full knowledge of the danger, if ever

ﬁff;there was a case to which the maxim of Eng]1sh law, volenti non fit 1nJur1a

Al;; 3wou1d app]y, this is one' In Lord Esher's view on the applicability
j%{of vp1ent1,1n English law however, such a reference to quasi-consent
?flrtﬁbughjgenerally coined by the inferior Eng]ish courts would have been
“*f;“far'from appropriate. In short it is probable that in these cases volenti
"ﬁ;?lﬁniféét“played no practical roll at all in assessing the issue of
t".culpabflity, reference on]y being made to it where no negligence could be

o 1mputed to the defendant on an examination of his actions. 329/ It is

isubm1tted however that references to volenti in these case probab]v

 "?fsupp11es the basis, in modern South African law, for references to 1t in

Ad
% |
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Qdenying Tiability in games cases.

‘For example, in the cases involving injuries sustained either by

':‘?te'spectéfpr or player during the course of and within the rules of a

_pefmjfted game carried out in an appropriate place, a.defendant can

"fﬁiihardly be said to have been in breach of a duty of care towards the

'Vaﬁ}plaintiff where on occasioning the injury he also acts in the manner '

“ﬂffrequ1red of him by the game. Any other view, it is submitted, is

:hﬁi’s1mp1y absurd.

830/ When one player injures another, either as the

:Lﬁifresult of a de11berate act of v1o]ence (as in box1ng) or unintentionally

”':as in contests in which the primary aim is not to display the p]ayer s

> f‘f,Wsk11] in injuring his opponent and such injuries arise from actions which

'are cons1dered necessary to achieve the aim of the contest, it would seem

'?g;paradox1ca1 to say that he was in breach of any so-called delictual duty

'}5{of care. S1nce sports such as boxing or football are permitted by law in

:’?j;the.knowledge that serious injuries can arise even with strict adherence

v?gi:tO'the_TU1ES of the game, it would be illogical to consider all cases of

331/

]ff%QUQh injuries as prima facie wrongs. In other words, the legal approach

| ffioldeTiptual liability for patrimonial loss in this class of cases should

‘”ﬁBeQAQaihSt the presumption of the existence of negligence as the breach

:;_:OF an operative duty of care; as was submitted above 1h the case of

o Roman and Roman-Dutch Taw, liability for such injuries can be more

- appropr1ate1y determined in terms of a legal justification. 332/

It is lastly submitted that were it not for references to'vo1enti

", in the present series of cases in which no negligence could in fact exist,

“(;1the problem over the effect of volenti, as quasi-consent in cases involving

[?Q?defendants? claims would not have arisen. Volenti for example, can simply

~';ﬁ;beJconsidered as a 'short-hand' method of expressing- the absence of
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"cu]babiTity in the cases in this series rather than as factor cépébTe
fﬁéffef;ex;]uaing'cu]pabi]ity. If this is accepted, then the only effect
%whfth‘may be attributed to volenti as quasi-consent is that of affeetor-
3wh1ch can render established negligence unenforceable. This was\submitted
yto be 1ts function, based on the analogue of real consent, in the first

series of cases in this group.

From the above discussion of volenti as a factor determining
e wf{patrimbnia] liability, the following conclusions may be briefly stated :

" (a) . In cases where it is considered as real or implied real.consent

“(as in the first'group of cases'above) its effect on liability is that

of a pectum de nbn'petendo. In this respect it can be closely fdentified

> ,«w{th»Roman and Roman-Dutch law, and can be considered to afford afpractical
:3:€and effective means of assessing liability for patrimonial loss.

“ (b)y." In cases where it is cons1dered as quasi or fictitious consent

‘“?iH,two funct1ons may be discerned :
: (i) -As an analogous pactum de non petendo, restricted to de1ict,
in cases where the defendant's actions can be said to amount

to negligence (as in the first series of cases in the

second group above).
(ii) As a concept which merely describes a legal situation in»which
| though culpability is absent loss has-been sustained (as in the
- second Eeries of cases in the second gfoUp above. To attribute
volenti with the positive function in these cases of excluding
culpability would involve the unaéteptab]e proposition:with

.. respect to the concept of fault, that quasi-consent(fs»capab]e

- of precluding the existence of negligence by rendering a

restricted duty of care, as merely a duty to warn, inoperative.
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2 Volent1 as quas1 -consent does not, it is submitted, afford a
;act1ca1 means of effect1ve1y assessing liability in the cases in the
second group. In the first series of such cases liability can be f
"erta1ned s1mp1y and with less d1ff1cu1ty by the doctrine of contributory
_ neg]1gence, however where volenti is a]]owed to be considered on the

same facts, the courts face the added difficulty of reconciling the1r
dec1s1ons on both pleas ‘with the ultimate issue of liability and damages
In the second series, liability could have been simply expressed that -

rev1ew1ng the defendant's conduct on the basis of no negligence w1thout any

_reference to quas1 -consent at all. Reference to it in these cases, wh1ch

ito certa1n English cases of first 1mpress1on raised under the Tort of

vnegl1gence,.333/ constitutes it is submitted, not only a redundant but a
fretrograde element in the deve]op1ng South African delictual 1aw on

:patr1mon1a] loss.

PR Generally, the question of the practical effectiveness of the

"f doctrfne of volenti non fit injuria when applied to determine Tiability
1n de11ctua1 cases arising under South African law today ought to- be
cfapproached by considering the type of consent on which a defence based
iion it, is pleaded. 4 For examp]e, in the cases examined in the f1rst
.;group above in which volenti could be re]ated to either the real or
1mp11ed rea] consent of the p]a1nt1ff the effect and function of such
};a defence on alleged negligence can be readily ascertained. Here, 1t is
’1subm1tted, it simply constitutes a pactum de not petendo which 1s capab]e
;jof'exclud1ng the plaintiff's rights to litigate on account of a- ]oss
”;1ncurred unintentionally by him, irrespective of whether it was due to

the defendant s negligence, his breach of a contractual duty, or by

acc1dent From the decision in the case of Jameson's Minors v Centra]
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| South African Railways 334 there can be little doubt of the effect of
5} a.volenti defence based on such consent on the issue of negligence and
. the dependants’ claim. ~In this case, an action was raised on behalf
, '¢f the‘hinbr children of Dr. Jameson who had been killed in a train
. crash which was allegedly due to the defendant’s negligence. The

deceased had travelled on the train by virtue of a free pass which contained

- a condition excluding 1iability for any injuries which he might sustain

~ during such jéurneys. As this document can be said to have constituted an
f, égreemenf, undér'which the defendant undertook to cbnvey the deceased
nfree of charge if he consented to bear the risk of injury, his aéceptance
‘of it can be said to have constituted his real or implied real consent
- to waive the normal rights to pursue litigation on accounf of injurie§ he
;fjmight later receive during the course of a free railway journey.
,Ihnes C.J. made it clear in this decision that the only effect on

negligence which such consent was capable of producing was that of a

'1__pactum de non petehdo. For example, he firm]y rejected the view that

such consent was capable of exempting the defendant from liability in
- terms of a more restricted duty of care, as was suggested in the cases
above fd]]ihg within the second division of the second group. Thus, he
3 stated that :

'The question is whether the fact that Dr. Jameson was

travelling on a free pass relieved the administration

from exercising the same degree of care towards him in

in relation to the safe running of the train as would

have be~n required of it in the case of an ordinary

passenger. I cannot see that it does .335/

It is clear to me that it owed a duty to every person

on the train whether he travelled free or not.' 336/
Consequently, as.the effect of a defence based on factors involving

~ the plaintiff's real or implied real consent can be said to be

unambiguous in relation to negligence, the doctrine of volenti would
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g appear to afford a pract1ca1 means of determ1n1ng the issue of ]1ab1]1ty

“"in these cases involving a dependant's claim in the delictual law. of South

”fAfr1ca for patr1mon1a1 ]oss Due to the ascerta1nab111ty of the

‘_funct1on of the volenti defence here, the pr1nc1p1e can be said to prov1de
'an appropriate test for the determination of 11ab111ty jn all cases where
. such consent is alleged, irrespective of whether the patrimonial act1on is

. der1ved from the lex Aquilia or considered sui’ generis. 337/

Where the function of the volenti defence, however, appears ambiguous
; gwhen pleaded on factors be]ong1ng to the same category of consent 338/ and
| where the concept of negligence alone or that of another legal pr1nc1p1e'
based on the same facts as the volenti defence could be considered equally
: capable of deciding the issue of 1iability, then the practical effectiveness
“of the doctrine would appear to be limited. For example, in the cases
'j'cons1dered in the second group above where volenti can be considered in

"'the category of quasi-consent 339/ the effect of the defence on negligence

o ~in the.first division of such'caseS'can be interpreted differently from its

ﬁpoésib]e effect in the second. Thus, in Lampert v Hefer, a case of the.
’r-cfirstldivision, the exclusion of 1iability in terps of the plaintiff's
= vo]untary assumption of the risk of the injuries which she sustained cou1d
-_ibe taken to mean in view of the finding of negligence that she had given
" her quasi-consent to waive any rights to recover‘compensation for the

~ loss sustained. 340/ From the references to volenti in the second division
. of cases in this category, however the effect of quasi-consent, if indeed

it can be attributed with an effect at all, 15‘1ess susceptible to such an

"f;ioterpretation. The findings of no negligence in these cases in terms of

~volenti ostensibly indicate that the courts did not base their decisions

. on any consideration of the defendant's conduct in terms of an operative

" dUty of care. If, on the other hand, this was the case, it could be argued



138.

.-: that references to volenti simply amounted to an alternative ground'for

- denying ]iabi]ity based:on the plaintiff's conduct, i.e. that in any

w;g.case; as in the first division of such cases, it amounted to a waiver

| '”'of:the right'to seek the recovery of damages. However, as has been

L submitted'above, a finding of no negligence expressed without reference

" to the defendant's conduct can only be rationalised theoretically on the
grounds that the plaintiff's actions relieved him of an operative duty
"ifbf'care, in the restricted form of a duty to give warning of a possible

: hhazard.

Thus, though the type of consent considered in the cases comprising

'  the seéond group above can be considered in the same category (i.e. that

o .of quaSi-cOnsent, since it is simply imputed to a plaintiff from.

"acfions which cannot be related to any prior, real consent which is |
ifarelevant to the injury in question) the effect of such consent on
- negligence in these cases is ambiguous. Also, in the first subdivision,
w.it wouid apbear that the concept of contributory negligence could have
- determined the issue while in the second Tiability coﬁ]d have been simply

decided by reference to the concépt of negligence in terms of the normal

- fddty of care. "This difficulty of ascertaining the function of a defence

_ based on.the plaintiff's quasi-consent can consequently be said to limit

- . the practical effectiveness of the volenti doctrine in respect of all cases

‘f\.in which such consent is alleged.  For example, though the establishment

- of this category of consent may determine liability in actions derived

;"A from the lex Aquilia, its effect on 1liability for negligence in the

dépendaht's action is undecided. The answer to this latter question may
be said to depend on which of the two effects on negligence attributed to
"quaéi-consént will eventually be selected by a court in a future decision,

i;é.'a factor theoretically capable of rendering a restricted duty of care
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341/

anbpefétive or as an analogous pactum. As the effect of a defence
,«ﬁaééd~qntréa1 consent can be said to be that of a pactum and, it is
;~wgfsmeitted;“that this is also the effect of such consent on Aquilian.culpa,

gwithejlatter choice would seem more appropriate in respect to the Civil

ﬁbéSjsfof the South African delictual law on patrimonial Tloss. Resolving
}{the~breb19m‘by this approach would, ft is submitted, have to be-carried
Htfﬁi;ehbitrary selection since the cases in which the defence‘Qf quasi-
f9ﬁsentfcen be attributed with different»effects on negligence afford

f{ttie:ground for rationalizing its function under one head alone.

» Theffssue could perhaps be better settled by stating 342/ that
?anyfdefence based on the p]afntiff's quasi-consent ‘is irre]evant'tq:an
#action'en”negligence. This would remove the practical difficujties
fcreated by considering both vo]entl and contributory negligence: on ‘the
gsame set of facts in the first d1V1s1on of cases above and at the same
itJme excise, from delictual jurisprudence on patrimonial loss, anygtrace of
Hhei'unnethral' notion that a plaintiff, by inadvertence, can relieve a

f‘defendant of a restricted duty of acting towards him with care. 343/

| fThe”erigin of the present difficulty of ascertaining the functfon
:nd consequent]y the re1evancy of. the volenti defence in this non=real
fcategory of consent in actions raised by dependants can be said to: have
een pr1mar11y due to references to the doctrine of volenti in ear]y
ESouth Afr1can cases on patrimonial loss in which there was in any case
no poss1b1]1ty of a finding of neg]1gence Without these Judgments 344./
the effect of such consent could have been simply construed in modern
awjon~the ana]ogy of a pactum de non petendo. The denial of liability

Jnetheseicases by reference to the plaintiff's conduct was, it fs snbmitted

~made on the erroneous assumption that a finding in terms of volenti was
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Sio

:¥:~nappropriate where no negligence could be imputed to ‘the defendant.

This assumption in turn arose'from/the general, though misunderstood

. §v1ew 1n Eng11sh case law of the period that the doctrine of vo]entl, though

in fact capab]e of denying 11ab1]1ty under the occupier's Tort, could

345/ As was submitted

‘fpreclude-the existence of negligence itself.
ff AxabOVe howeVer, though an English Court, in a negligence case of first
1mpress1on m1ght find that no legal precedent existed for 1mpos1ng an

antecedent duty of care on the defendant, it was open to it, after the

"t'toperat1on of the 1873 Judicature Act, to consider what other ]ega] dut1es,

y ;}1ess than ‘the duty of care, the common law might attribute to the part1es

relat1onsh1p Thus, where a defendant could also be considered as an occupier of

‘igf,prem1sesithe issue of the plaintiff's right to a remedial action wou]d

»'35ta]ternative1y have been considered in terms of the occupier's Tort, where

’fvb]entifat this time precluded the latter's duty in respect to visitors. 346/

Though this Tort was a precursor in English law to the Tort of
neg]1gence, jts rigid classification of duties owed to certain types of
persqn prevented it, in the late 19th Century, from assimilating the broader

7~ potion of fault as the basis of liability.
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Though the modern action in South African Law may be termed an
action for compensation on account of patrimonial loss, damages:

- may be nevertheless awarded under it in respect to non-patrimonial

causes. For example, though the actio legis Aquilae provided
no remedy for pain and disfigurement suffered by a free born man,

-a reipersecutory remedy was awarded in Roman-Dutch Law on that

account together with a compensatory remedy for patrimonial ‘Toss.
The former remedy probably originated from the customary law of

. the Netherlands™ see Paul Voet, Inst. 4.5.1 and Johannes Voet,
- Pandects 9.2.11. ‘

| Stein, "Regulae Juris" p.149 states that this fragment was a
.source of the regula and adds that the form was influenced by the

decision in Codex 2.4.34 of Maximian and Diocletian "nec umquam

~volenti dolus inferatur". Reiffenstuel also cites D50.17.145

as the source in "Ius Canonicum" p.67.

:See the 1738 and 1767 editions. Schorers note to 3.35.8 in the
1767 edition ends "nam volenti nulla fit injuria® He cites in
. turn Puffendorf (Ius Nat. et. Gent 3.7.8) who does not use this
~ particular phrase.

;! " See also Strauss "Aspekte van die Begrip Toestemming in die

Strafreg en die Deliktereg" p.4.

- Pomponius :Book 8 ad Quintum Mucium "Quod quis ex culpa sua damnum

. w ‘sentit non intellegitur damnum sentire".
QiﬂG:;:,}Page,67. |
7.2 Book 5, title 37 Chapter 9;(Lancellotti's 1618 Paris Edition).
hfiS;' "Decretalium Commentaria" (1581 Edition) |
9. This. phrase is absent in Chapter 9 of the decretals also Hostiensis.
s states in Book 5(title 37 chapter 9. sec.4 that;"INIURIA'FIT AUT
- RE AUT VERBIS; RE, QUOTIES MANUS INFERTUR;  VERBIS, QUOTIES
- 'CONVITIUM DICITUR" which is similar to Labeo's reported statement
"~ on iniuria in D47.10.1.1 and 2. Hosteinsis also refers to the
ERVER actio iniuriarum in this section. '
10, © “Book 5 (title 37) chapter 9 sec. 2.
Eﬁﬁifﬁy' -Azo hav1ng died four years before the Decretals of Gregory IX
o ~appeared in 1234 AD. ,
%1?,‘ Book 3 on the Codex, De Lege Aquilia; sec.10 (Page 231 of the 1610
e Varrens Edition). ' . '
{l3§;:. Where Ulpian distinguishes between Aquilian iniuria, and the
i iniuria of the Actio Iniuriarum.
*fj4. '; Where Ulpian stafes that a woman who has been separated from her

husband on account of her own fault should not obtain restitution.
To which Azo adds "NAM IBI MULIERI DENEGATUR RESTITUTIO QUIA
CULPA DIVERTIT A MARITO, ID EST, DOLO."
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- ‘Though dolus is not specifically listed as a delict by Gaius:
3,182, or by Justinian in Inst. 3.88 it is -clear from its penal
- nature that the actio doli could be described as a delictual
. remedy. Thus Buckland "Text Book on Roman Law" 3rd edition -,
- at page 593, commenting on the four delicts of Justinian states

that "there were others (delicts) which gave rise to what may
for later law be called actiones ex delicto". See the
delictual nature of the acto doli in D47.2. 62 15 and 21 where
the actio furti is inappropriate.

':f?f:eLugd“n”m Edition. (Lyons)

o D.38.5.11 (dolus); consentiunt D.50.17.195 (dolus); convenire
©..D.9.2.27.79 (damnum injuria datum); permisit D.47.10.17 (injuria);

vff}?5°.‘

.7ar1s1ng

22,

Re1ffenstue1 has suggested at p.67 "Jus Canonicum" that the

'scientia' required by Regula 27 may not have been actual

R knowledge but knowledge that, from the facts of the situation,
. the plaintiff was assumed to have possessed. Consequently,
~ .despite the rule being inapplicable to cu]pa as an unintentional

act, it could be argued that the regula is still one of the.
forerunners of the modern volenti defence in that, in delict,

' J_ the concept of implied knowledge would logically precede that
.of implied consent.

See footnote 18 supra.

_For example, where the plaintiff demands fulfilment of an

agreement additional to a stipulation. Here the exceptio doli

" is 'countered by showing that the defendant was in full knowledge
-and had consented.

"e.g. During a game or in the course of employment, where eonsent

is- implied to have been given by the plaintiff, though he might
not have considered such consent at all.

Or as a wrongful act gave rise to the obligation to pay money by

of penalty and compensation, consent would preclude the-
{1gat1on, and thus the particular action derived from it, from

Gaius. Inst. 3 195. FURTUM AUTEM FIT NON SOLUM CUM QUIS

~INTERCIPIENDI CAUSA REM ALIENAM AMOVET, SED GENERALITER CUM QUIS
_REM ALIENAM INVITO DOMINO CONTRECTAT. The Justinianic

approach to "trap" cases, as for example the one referred to by

" Gaius in Inst. 3 198, can be considered an exception to the rule
 that the element of INVITO DOMINO was requ1red to found the

delictual action on theft.

Codex 2.4.34 nec umquam volenti dolus inferatur.

In the texts volens is not widely used. We find consentit

and permiserim, Gaius 3.198 (furtum), according to Berger,
Encyc]opedic Dictionary of Roman Law voluntas only "acquires
importance in the 1ega1 life of an indigidual when it is
expressed orally or in writing or 1s manifest in some other

~ manner in a clear, unambiguous way".

Op. cit. chapter 2.
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Consequently in the present day where voluntas is treated
-abstractly, consensus is only "the external manifestation of the

mental state described" and thus what is done "without consent

- need not be invariably against the w111 (voluntas) of the victim"
. (op. cit. chapter 2).

See Schulz "History of Roman Legal Science" p.130.
D.50.17.145 which contains the extract from Book 66.

Cf. Ulpian's discussion in D.19.1.1.1 about a concealed servitude -
over land sold; non videtur esse celatus (and thus deceit) qui scit.

D.18.1.4; Inst 3.23.5.

See discussion on facta probanda; page 6 above. It is submitted
that iniuria against the paterfamilias would be committed without
actual traditio but merely on the conclusion of the sale agreement,
Roman Law and Common Law (2nd ed.) p.350-1.

De Zulueta; The Roman Law of Sale p.8.

Pomponius Book 9 ad Sabinum cited in D.19.1.6.8. See also for
Dutch Law, Voet: Commentarius ad Pandectas 4.3.4.

Where even though the act of the debtor would constitute deceit as
against two parties when the.buyer is innocent, only the creditors
could sue delictually since contractual bona f1des excluded such a
course in the case of the buyer.

~ "The Relationship of Iniuria and Culpa in the Lex Aquilia".  Studi
- Aranzio - Ruiz, 1, page 279.

Stein "Fault in the formation of Contract" p.163.
Gaius, 3.135 and 136.

"Law of Obligation in the later Roman Republic" p.46.
Gaius 3.139.

Op; cit.p.20.

Later introduced, probably under Justihian, in relation to land

~ Codex 4.448.

As when people plot together; Belgis reliquis consensisse, neque
contra populum Romanorum omnino conjurasse, Caesar De Bello
Gallico 2.3.

 Codex 4.21.17.

Ulpian 18.1.2 sine pretio nulla venditio est.

e.g. in cases where there was a regular course of trading between
the parties.

Insfitutes 3.23.
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Viz locatio-conductio, societas and mandatum.

Du Quasi Contrat Negotiorum Gestorum,'Appendice au traite du

Contrat de Mandate 167.181.

Gaius 3.88 omnis obligatio vel ex contractu nascitur vel ex
delicto. It is interesting to note that Gail, Observantien van
Kayserlyke Practyke, observantie 65, perhaps, comes full circle
in applying what is in essence a form of Rule 27 to support a
contractual obligation. '

e.g. A nod of approval that the correct amount has been counted

~out in emptio ab mensuram; Gaius D.18.1.35.5; or in delict, the

handing over of a cup to a jeweller after the latter denies
responsibility for any damage it may suffer while he works with
it; Ulpian D.9.2.27.30. '

'See where there is no direct verbal communication; e.g. in

contract, by letter; Gaius D.18.1.2 and in delict (Furtum) through
a slave; Gaius Institutes 3.198" the result being in both cases
as if there was. ‘
Always prior to any event giving rise to the Actio.

Schulz Principles of Roman Law p.41.

i.e. Dolus, furtum and injuria.

This was not unusual. In early Roman Law the private right

might even be totally excluded by Public law, e.g. the provisions
of the Twelve Tables which punished singing of Mala Carmina with
death. '

~ Gauis 3.198.
- As in D.47.2.47.1.

The decision was later reversed by Justinian Inst. 4.1.8.

Especially in the early Empire where deaTings in slaves increased
and ownership might rapidly change hands.

Op. cit. p.67.

Presumably in an attempt'to make the owners tognisant of their
social duty of safeguarding their slaves from corruption.

Insult to a master through his slave, D.47.10.15.49. (Ulpian)?
servum complurium cecidero competere injuriarum actionem
omnibus plus quam manifestum est. '
D.47.10.1.5 (Ulpian): nulla injuria est quae in volentem fiat.
D.47.10.3.2.

Gaius 3.198.

Though the question of the victim®s true status would be important
to the constitution and degree of contumelia.
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Contrary to that which is stated in present day text books e.g.

McKerron op. cit. p.67.

D.9.2.7.4. D.9.2.27.29. D.9.2.27.30.

D.9.2.7.1. D.9.2.7.3 - 7.

Gaius” account in Book 7 of the Provincal Edict.

.9.2.9.1 - 3. D.9.2.11.1. D.9.2.11.5. D.9.2.29.5.
9.2.4. pr.-1. D0.9.2.5. pr.D.9.2.9.4. "
9.2.11.2  D.9.2.51.1.
9.2.11.3.
.2.23.9.
.9.2.27 pr. |
.9.2.27.6 - 8. D.9.2.27.12. 27.14. 27.17. 24-32.
9.2.29.7.
9.2.33 pr. D.9.2.55 pr.
9.2.49.1, |
D.47.10.1 (Ulpian) 22’
D.9.2.5.1. D.9.2.27.17. D.9.2.27.27. D.9.2.41.1.

Note especially where there was no bar to both actions on

equitable grounds cf., Buckland,

ed.) at p.717.

"A Textbook of Roman Law"

Especially where the slave formed part of a troup.

" 0p. cit. p.297.

D.9.2.5 pr. D.9.24.5.4.

"The Lex Aquilia" p.22.

Op. cit. pp.295-6 p.300.

See D.9.2.27.29.

i.e. Ulpian Book 66 on fraud.

~ See for example the "barber' case, D.9.2.11 where Ulpian adds
‘after a discussion on who was at fault “si quis commiserit, ipsum
de se queri debere'. Also D.9.2.9.4 if 'non debuit per campum
jaculatorium inter intempestive facere' can be considered as fault on
the part of .the plaintiff.Apparently the glossators thought so;
- the gloss to the decision reading 'ergo culpae culpa compensata
dissolvitur'. '
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Being appropriate against the allegations of nullo iure and later

- .culpa in Aquilian Law.

Op. cit. b.106.

Interpreting D.9.2.7.4 differently frbm Grueber, who thinks domino
committente hoc factum sit applies simply to his consent to the
killing as opposed to Lawson's trans]atwon (Negligence in the Civil

‘Law) p.87 where it refers to the owner's consent to the slave be1ng

put up to fight.

~Lawson op.cit. p.10Y, where he refers to van der Heever's book,

"Aqu111an damages in South African Law".
D,47.2.46.7. BK;. QUADRAGEZNSUMUS SECUNDUS ad Sabinum.

“todex 2.4.34.

D.9.2.7.4.%si domino committente hoc factum sit tunc Aquilia cessat?.
Ulpian D.47.10.5. on the delict of Iniuria.

U]plan D.9.2.5.1. “iniuriam hic accipiemus culpa datum etiam ab eo
qui nocere noluit'. :

Especially D.9.2.27.29 involving the contract of locatio-conductio
and D.9.2.7.4 where the dominus agrees to enter his slave for combat.

see the recognition of such pacts by the Twelve Tables in Tab]e 1
rule 7 in relation to any form of civil action.

- D.9.2.27.30 does not specifically consider the effects where the

husband has consented. N;B; the incidence of 'trap' situations
involving a discussion of consent would also be less common under

" the Lex Aquilia due to the fact that as actual damnum had to be

suffered in order to found the action and as only an interesse
value was normally awarded, owners may have been less likely to
indulge in the type of 'trap' conduct mentioned by Gaius in the

~case of furtum (Gaius 3.198) where (a) the goods could be recovered
‘unharmed and (b) in the case of furtum manifestum, damages amount1ng

to four t1mes their value were awarded.
D.9.2.27.29.
D.9.2.7.4.

D.9.2.27.30 does not 1mp1y that the husband had merely forewarned
his wife aga1nst this since the text reads invito vel inscio and
not et inscio. ’

Ulpian.

Reiffenstuel op. cit. p.67 states that the words scienti et
consentienti of Rule 27 Liber Sextus should similarly be read
conjunctively; eam intelligendam esse copulative non disjunctive.
Similarly Cujacius; non est satis scire, sed consentire est
necesse (Operum Postumorum Liber 3.2446).
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" D.9.2.44.1. D. 9.2.45 pr. D.9.4.2 pr. Lawson (op. c1t “p. 14)

.....

'”e'jsuggests that the lex Aquilia had an expression provision .-

_“rendering the master 1iable where he knew of but did not prevent
i the act.

. «'jAs for ‘example in quasi-delict cf. Lawson op. cit. p.70.

.}‘*“In this case from the Praetor s Edict. Inst. 3.7. pr.

,L; ’}jCodex 6. 4 3.the same holding good for the earlier law.

| -3;0 9.2.27.29. D.9.2.7.4.

,ﬁPompon1us Book 8 on Quintus Muc1us, curiously out of context in
,the passage on legacies cited in D.50.17.203.

. d:'Although voluntary assumption of risk and contributory neg11gence

-are separate and distinct defences they sometimes overlap; for
" the vo]untary assumption of risk may amount to contr1butory
neg]1gence (McKerron op. cit. p.70). S

-1 e games situations.

Lawson op. cit. p.132 states 'one would have expected the . -
“solution to turn on the assumption of risk, but it is perhaps
‘reasonable to say that a man who plays norma]]y does not do

. damage negligently’.

Re?d1ng injuriae in D.9.2.7.4 as un1ntent1ona1 fault and hence
“culpa

See Morrison v Angelo Deep Gold Mine: 1905 T;S; p.775a

_.ahd Rosenthal v. Marks 1944 TPD 172.
See Professor McKerron's view at p.70-71 *Law of Delict'.

League Roman Pr1vate Law (3rd ed.) p.310 adds that 'it is almost
~certain that this line of thought occurred after the notion of
.an.obligation arising ex contractu and the idea of delict as a
source of obligation was always subsidiary to the contractual
4dea'. For example though Professor Jolowitz in his Historical.
Introduct1on to Roman Law Pages 162-163 correctly points out.
“that contract in early law may have emerged from delictual situations
it s probab]y as League suggests that in later law the idea of a
de]1ctua1 ius in personam may have been arrived at by analogy by
cons1der1ng the contractual obligationes. Some credence may be
g1ven to this view from the fact that though the verb OBLIGARE
“is.certainly old, the noun OBLIGATIO only dates from ear]y

”',t classical times.’

Not unexpected]y this is subject to some controversy in South
African Law cf. Professor Price (1949) 66 S;A;L;Jd; p.171.

"However it would appear to be a necessary requ1rement of the
_substantive law of delict which has to be established in any séch
-action for patrimonial loss, see for example the remarks of
_Schreiner, J;A; in Union Govt. v Ocean Accident Corp. 1956

© 57IAD at page 585 'to succeed in an action for damages for
negl1gence the p1a1nt1ff must show that the defendant owed h1m
a duty of care' «

.'.‘-4j » The same applies in ScottishlLaw; thus Lord Kinnear in Dougall

. Damgavil Coal Co. Ltd., 1909 S;C; p.1319 states that 'a man
- cannot be charged with negligence 1f he has no obligation. to
3A exerc1se diligence'.
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L ;a-Particu1ar Duty of Care.
’f'. fjas derived from Regula 27.

i.e. where the delictual obligation is considered in terms of a
: duty of care as in Modern Patrimonial Law.

. q”‘ﬁ%e. where implied consent leads to no duty of care owed.

‘e.g. where consent is implied to have been given by the plaintiff
. in situations where he may not have actually thought of himself -
. “as.consenting to an injury; e.g. during a game, or in the course
x u,;of ‘his employment. , :

- Notes (3.45.8).

. Later insertions of 'volenti non fit iniuria' into the text, of the
-, 'Inleidinge' may possibly be attributed to Maasdorp cf. 1878
. -edition since the maxim in that precise form was being coined -
“widely in late nineteenth century English Law (see p.63 - 64
~“supra) a fact which Maasdorp would not have been unaware of;
“i.7also this form of the maxim is not generally found in Roman-
- ‘Dutch Law

- “~However a distinction can be made in relation to the action on account of
"Hoon (which may be considered as a form of iniuria) between prior
. consent to a personal insult and subsequent reconciliation, since
~ -though it might appear from the texts that consent had to be
specific, Huber points out in Jurisprudence of my Time 6.10.17
: - that forgiveness for insult may be both express or tacit by
- . familiar intercourse, friendly greetings etc. The same
.?jd1st1nct1on applies in Roman Law between consent and d1ss1mu1at1o

s :Notes 3.34.5; he cites D.9.2.11 and D.50.17.203.

o ;Both in this passage 3.34.5 and the passage from his notes c1ted
. above, i.e. 3.35.8 Schorer cites Puffendorf op. cit. 3.7.8.

_ However the reference in 3.34.5 is to Puffendorf's notion of the
~.-unenforceability of a pactum illicitum (disagreeing with Grotius
. "= but followed by Pothier 'Obligations' 1.1.3) where he says that
‘»y,a person who consents to the hire of an assassin and later fails

~.'to pay him, can only blame himself if he is injured. The "~
- following example by Puffendorf of the consent1ng woman is. c1ued :
”>j1n relation to 3.35.8.

«It is doubtful whether the modern concept of contributory
‘ _negl1gence would also apply since though the defendants conduct
might be termed negligent, the injuries sustained would be the
‘result of an intentional act. cf. McKerron 'The Law of Delict',
. p.b58 and 297(a). It might also be said, however, following

- English views (Windfield, Law of Torts, 7th ed. p.31 and note

- (69) and perhaps Puffendorf's remark in op. cit. 3.7.8 that the
~> . hirer of an assassin had no remedy for injuries received from

© . therlatter; that though impiied consent might be otherwise
. applicable, in modern law, the action would be barred initially
- on.the grounds of contra bones mores. On this point Professor
. Price in 1952 T.H. < R.H.R. p.79 suggests that South African Law .

'_i"’awa1ts elucidation. T
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~In this work he uses the term 'iniuria' to denote persona1 or
.+ _civil injury and ‘crimen' to denote any pub]1c prosecutlon -
. “might arise on the commission of such iniuria. His work has to

be treated with caution however since, unlike later Roman-Dutch
writers he is prone to blurythe distinction between civil and
cr1m1na1 liability.

4 @Accord1ng to Voet p.47.10.6 the double action only lay where the
.. child was unemancipated under the Law of Holland, cf. also Huber

- op. cit. Bk. 6.7.20.21. ,
; 9_e 9- in games and employment

E A]] such texts being concerned with civil wrongs, other than'
4Qpatr1mona11 ones. . '

.=  Prae ad ius .crim. 47.10.12 perhaps with less Just1f1cat1on than

Voet, as he was primarily explaining the Dig. titles 47 and 48

- inrelation to criminal jurisprudence.

Prog. 3.3 De Crim.

.. D.47.10.15.

Gaius 3.106 'Furiosus nullum negotium gerere potest quia- non

‘ 1nte11eg1t quid agat’.
.- iSchorer Notes 3.35.8.
fVan;Leeuwen op. cit. Bk. 2. p.29%.

, Probably bnought about by the rationalization of 1iability under
~existing customary law remedies in terms of principles of

Natural Law e.g. Grotius 2.17.1. De Iure Belli ac Pacis states
fFau]t creates the obligation to make good the loss. By &
wrong here we mean every fault which is in conflict with what

‘men ought to do. From such a fault an obligation arises’

naturally that it should be made good'. Feenstra, for example Acta

) “duridica’ 1972 p.239 is of the opinion that when Grotius set

about formulating the above principle he was guided not only by
texts on the Lex Aquilia but also by 'ideas from the customary |

. Taw-and from theological writers.
.*':Sinﬁ1ar1y Voet 9.2.11 and Van Leeuwen p.293.

Lawson maintains that this ground for damages in relation to the

Lex Aqu111a was a post-classical development i.e. U1p1an S

" statement in D.9.2.13 pr. having been interpreted to give the
~utilis action; Neg. in the Civil Law. p.22.

'Perhaps it was Friesland that Van Leeuwen referred to when he

stated that the punishment for phys1ca] injury varied being 'in

some places very slight according in the Ordinances formerly.

enacted and still observed in many places, especially in the

B country. R;D; Law. p.284.
9. Huber Jurisprudence of My Time 6.9.5. and 6.10.15.
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e ?°A\woman; but principally on pecuniary grounds in that she may be
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. ‘Grotius' 'Inleidinge' 3.35.2 and 3.36.3 Van Leeuwen'Roman-

Dutch Law'p.300. .

_cf.. the Scottish Law of Divorce where an oath of Calumny is.
“required against collusion; though again the presence of
‘collusion may be assessed independently by the judge.

With the exception of disfigurement in the case of a young

'assisted by money in her marriage, the prospect of which has .
been set back by the injury'.  Huber: 6.4.21. ;

Op. cit. 6.10.10.

~idem 6.4.20."

Grotius' 'Inleidinge' 3.34.2. Voet 9.2.11. Van Leeuwen, '

'Roman-Dutch Law'p.293.

“Especially with the existence of texts specifically prohibiting

such practices e.g. Gaius in D.9.1.3 and Dig. 9.3.7. ‘

“Voet 9.2.11; Groenewegen }De Legibus Abrog. ad Dig. 9.3f;{
- . Van Leeuwen 'Roman-Dutch Law' 4.35.9; Van der Linden A
~ 'Institutes' 16.3

“”}v¥f‘ Matthaeus 'De Crim. 47.3.4; Grotius 3.34.2.

SeéiGrotius' 'De Belli ac Pacis' 18.2

. | Though it is interesting to note what Justice Van Winsen states;

at p.950 of Hoffa v. S.A. Mutual Fire and General Insurance, 1965

. (2) S.A. on this; 'The juxta position of claims for -compensation
for pain and suffering with those that are clearly patrimonial in

nature as found in the writings of the Roman-Dutch authors is
not necessarily an indication that the authorities regarded the

“former claim as being Aquilian in its nature and partaking of all
the incidents of such an action’. v

3@%9}'Beiliin his'Principles of the Law of Scotland.

. "Neg;'in the Civil Law p.28. Lawson also suggests that one.
- consequence of this was that there was no need to distinguish

between personal injury and damage to property hence this might

explain the greater amount of discussion by the Roman-Dutch as

opposed to the Roman jurists on Patrimonial loss incurred with

. _personal injury, than to property alone e.g. Damnum in Roman Law

being considered primarily in relation to property only.

. 'Gloriae nausa et virtutis' .perhaps only apb]ying to.Public.

contests thus placing some limit on the right to kill and wound

in-games with impunity.

*si. cedentem vulneraverit, erit Aquiliae Tocus'.

'qui tamen data opera in eum faculatus est, ubique Aquilia -

_tenebitur'. Lawson on p.88 footnote 10 has pointed out however

that data opera in this passage need not apply only to cases of
‘deliberate killing or injuring but may also refer to gross

- recklessness. :



s : 151,
: ._ife. concerning the nature and location of the sport.
"Jur1sprudence of My Time' 6.4.7. |

Vol.2 p.826. He follows this with a reference to a case ctted

by William of the Hague J;C; in which a contestant in a prize
~.fight apparently died after susta1n1ng a serious leg injury

~ ‘during the contest.

'quid gloriae causa et virtutis non iniuriae videtur damnum’.

; ffThe full text reads: 'Quid si gravi errore pilam aliquis plane .

‘deviam egerit in vultum, an culpae nom1ne (si oculum perfuderit)

" tenebitur?'  To this Huber answers 'non videtur' and not 'non

~ tenebitur', implying that 'it is not proper to hold such a
_person liable on account of culpa' rather than 'he is not liable
on account of culpa.’ This 1nterpretat1on may be supported by
the following reason given by Huber: 'quid textus hic non
distinguit' which indicates that the text itself (D.9.2.7.%4) .

" took no cognisance of culpa (as unintentional wrong) in this:

v} situation due to the general justification of gloriae causa et
E “virtutis' .

’ .~ i.e. specifically recognised justifications which preclude a

- culpa assessment of the acts complained of. Thus, this approach

in justifying the denail of Tiability when participants were
injured was probably a direct consequence, in the Law of Fries]and
of the inability of the classical jurists to interpret the notion
of culpa (as intentional and unintentional fault) into all-cases
previously decided on the basis of a pr1vate r1ght Though
unintentional fault was 'artificially' presumed in D.9.2.9.4 ~
- Aaccording to Professor Beinart at page 291, 'The Relationship of
* “Iniuria and Culpa in the Lex Aquilia', the situation arising in

" D.9.2.7.4 may have fallen into that category of cases of which
Professor Beinart states, op. cit. p.302, '"in spite of the .

A';f[convert1ng process of culpa there were st111 cases, albeit few,
-based on the lawful exercise of a private right'. Thus killing

and wounding, 'gloriae causa et virtutis', by excluding patrimonial
- liability where it was done intentionally and unintentionally

- -during the contest (with the exceptions mentioned by Ulpian in

~#D9.2.7.4)would preclude any culpa (fault) assessment of iniuria
(wrongfulness).

Though A;L; Goodhart, commenting on English Law actually suggests
- such a standard in relation to injuries to spectators; 1962 (78)
"L.Q.R. p.496 in Woolridge v. Summer (1963) 2 Q. B but rejected
in the case itself; cf. of Diplock L.J.P.68. o

See Professor Beinarts theory: Ulpian D.9.2.7.4. g]orfae causa
et virtulis, non injuriae gratia videtur'damnum datum.

Schorer, Notes 3.34.5 where he says that there is culpa (fault)

“ .on both sides: e.g. Roman Law approach in D.9.2.10.  Thus where

‘a contestant is unintentionally injured the fault pertains not so
much to the act of injuring than that of taking part in such a
- contest, which itself can be thought of in terms of culpa as-dolus.
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... “Voet 9.2.24 following the French commentator Cujacius'

~© _interpretation of D.9.2.7.4 where he considers that an-action would
. -:-would have been granted {by the Praetor) on the grounds of culpa
-~ to the Paterfamilias ot a filiusfamilias - “cuius nomine si extra

stadium, vel palaestram, vel pugitationem iniuria vulneratus fit,
patri competit actio legis Aquilae' 'Opera Omnia' Tome 3 page

,622; Observat, 1b. 21 ch.20.

“Voet9.2.24 where one contestant kills another in the act of
-+ yielding: see also Huber's remarks on the case cited by William

of the Hague op. cit. supra. '

Huber op. cit. 6.4.7: where culpa may be imputed to the contestant

"~ on the grounds of (a) the nature of the game (b) its place’of
. performance. '

Voet 9.2.24. It would further appear that the restriction of the

justification between contestants in Roman Law, to Pubiic contests,

~ (private recreation involving a culpa estimation; D.9.2.52.4)

was not followed in the Law of the Netherlands from Huber's

. statement, op.cit. Vol.2. p.826, that 'hodieque de omnibus publicis

et licitis ludorum generibus dicendum videtur'.

Though it is submitted that the denial of liability in respect

-to injuries occasioned by a contestant rests on a justification
“.akin to a right to act with impunity, the doctrine of the abuse

- of rights would have been inapplicable to this concept of a right;

(such a right could probably be classified as a privilege or

~qualified privilege by Hohfeld's analysis; Paton 'Jurisprudence’

p.255, Note 28 and p.226. See also Lawson, op. cit. p.13, on the
defence of necessity as incomplete privilege). For example as
opposed to proprietary rights, such a right of immunity could

not have been exercised maliciously since failure to prove that

~ “the contestant acted only for the purpose of glory and manly

worth, would deny its existence, despite the fact that the injury

- .. was caused to a fellow contestant within the rules of a

" ‘legitimate game played in an appropriate place. The right

- afforded to contestants being similar to that given to members
©.-0of Parliament who are immune from the normal consequences of

uttering defamatory statements. See Paton op. cit. p.226'.

3 fag?

~See also for example the approach of French Law, where in lawful
‘games and pastimes nothing done in conformity with reasonable

rules is wrongful. Lalou "Traite de la responsibilite civile" 6th ed.
339ff. ' ‘
D.47.10.1.5

The modern approach may be summed up in this passage relating to
“the law of the U;S;A; 'The injury redeemed by every prosecution
‘being an injury to the public. The consent of an individual

that an act, criminal in its nature should be done is therefore

- 'no defence to a criminal prosecution. But certain crimes are

a criminal act only if done without the consent of the individual'.

" Beale 8 H.L.R. 1895 317: Rape and Criminal iniuria being .

examples of the latter where consent would be relevant.
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184. For example in relation to the Lex Julia de Adulteriis it was no-

defence to the accusation of adultery to say that the husband
had allowed and profited by it; though this might mitigate
sentence. cf. Ulpian D.48.5.2.3 and D.48.5.2.5. Similarly
by a receipt of Hadrian the castration of a freeman or slave with

~or without his consent was punished under the Lex Cornelia de
Sicariis. The willing party also receiving a punishment cf.
Ulpian D.48.8.4.2. In relation to killing under the Lex Cornelia
de Sicariis, non-malicious slaying was punishable, except where
accidental D.48.8.16.

185. i.e. where the willing party possesses both knowledge (notitia)
and desire (appepitus), something similar to Ulpian D.50.17.45.
'qui sciunt et consentiunt'.

Professor Price in 1952 T.H. - R.H.R. page 78 suggests that the
boundary between criminal and delictual liability was in any case
generally indistinct in the time of Matthaeus.

~186. Vol. 1, p.21, section 8 of translation.

-187. Bk. 47.10.2. 'Injuriarum actio datur ut nos in omhibus tueamur'
47.10.1.

188. Bk. 47.2.27; Bk. 47.2.25.

189. Likewise Voet in 47.10.23 is careful to add after citing Ulpian
on the satisfaction of a delictual wrong D.47.10.17.6, that
'although the remission of an injury puts a stop to the civil
action yet it is no bar to the public prosecution since a person
may repudiate a right which is his but not a public law'.

- 190. Called 'Hoon' by Huber in the Law of Friesland and included
insult, injury, seduction and adultery amongst other acts'.
opus cit. 6 - 8.

- 191, Justified by Huber in the Law of Friesland on the grounds that
thieves are seldom plutocrats. 'Jurisprudence of My Time'.

192. Matt:haeus De CrimBk 47 Title 3 sec. 1. However Groenewegen
in 'De Leg. Abrog'. 4.3.15 considered the Aquilian action penal.

193. Textbook on Roman Law p.718.

194. Both as Contumelia and in the general sense of nullo iure.

- . 195. D.48.8.3.5.

196. Either allowing both delictual e.g. the Aquilian action. and the
action i>iuriarum D.9.2.5.1 or delictual and extraordinary e.qg.
the Aquilian action and the criminal action of D.49.11. for
breaching dykes, or Delictual and Publically criminal e.g. the
Aquilia and the Lex Cornelia de Sicariis. D.9.2.5. princ.

197. D.47.10.6.1.
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Hence he states that 'At actio iniuriarum Praetoria, actio:civilis
ex lege Cornelia, Actio ad palinodiam, actio ex lege dissamari cum
omnes tendant vindicatum consequens est una electa aliquas
consumi. Nec excipio actionem ad palinodiam ... nam eo ipso, quo
cogitur adversarius in publico illatam injuriam recantare satis
acerbum supplicium sustinet'. Bk 47. Title IV Sec.10.

Opus cit. 6.10.4.

Pandects 47.10.24 cf. the translations of Gane and De Villiers here.
‘Inleidinge' 32.7'.

'Roman .and Roman-Dutch Law of Injuries' p.249.

for example, in Bk 47 title IV sec. 20 of De Criminibus, when
discussing the prescriptive period of the actio Iniuriarum (that
of the Lex Cornelia de Iniuriis having been dealt with in section
19) he states: 'Quarta controversia est, an accusatio quoque
injuriae annali praescriptione summovetur? Id non.nulli simpliciter
adfirmat, adeo ut licet actionem legis Cornelae (de Iniuriis
perpetuam esse fateantur, accusationem tamen anno circumscribi
asseverent'. The use of 'accusatio' in the sense of indictment

as under a publicum crimen or the extraordinary criminal procedure
tends to indicate that though the actio Iniuriarum in Roman Law

was simply a means of private redress Matthaeus considers it in terms
of public censorship and retribution. His treatment of the Actio
Iniuriarum may be compared with that of the Aquilian remedy about
which he states (sec. 1 of Title 3) 'Titulus de lege Aquilia qua
vidicatur damnum iniuria datum, longo spatio ab accusationibus
sejunctus atque remotus est'.

Pandects 47.10.1.5.
Compare Bk. 6.8.13 with Ulpian D47.10.1.
Pandects 9.2.3.
Page 21.
D.9.2.27.29.
McKerron Law of Delict, p.10.

Van der Merwe and Olivier, p.77 and 78. ‘Die Onregmatige daad in die
Suid-Afrikaanse Reg' correctly criticse his preference by the courts
and text book writers for the English Law approach to the question
of delictual Tiability in place of the diligens paterfamilias test
of Roman Law, in that the former does not distinguish between
unlawfulness (onregmatigheid) as simply the breach of a legal duty
and the more particular concept of delictual fault or culpa.
Also'Langs n omweg word dus dieselfde resultaat bereik as wat de
geval sou gewees het indien die 'redelike man'. toets direk
aangewend was.

Columbia Law Review 1934 p.42; see also Salmond's remarks in
'Torts' ch. 10 sec. 86. p.29%4.
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Intentional acts of wrongdoing being considered under a separate
Tort of Trespass and Nuisance. See also Salmond's comment p.266
"1aw of Torts', when d1scuss1ng intention and negligence: .'The

difficulty of this topic is due to some extent to the reluctance
- of English Lawyers to generalize about their basic conceptions.

There is no general Part in the common law as in the Civil Law'.

4

P.26 'Law of Delict' he cites Lord Kinnear in the Scottish case
of Kemp and Dougall v. Damgavil Coal Co. Ltd., 1909 s.c. 1319.

¢.g. express consent of Plaintiff.

e.g. necessity.

. See McKerron op.cit. p.67 where the doctrine of volenti renders

such questions of 'negligence' non-actionable.
McKerron op.cit. p.67.

i.é.'under the Torts of Trespass, Assault, Deceipt and Conspiracy.

- For the law before such classification see Winterbottom v. Wright

10 M & W 109 (E;R;152) and Lord Abinger's judgement on this type
of action as being one of first impression. A factor which also

~ undoubtedly hindered the emergence of a Tort under the English

Common Law, based solely on the concept that unintentional acts

of a blameworthy nature giving rise to a separate right of redress,
as in the developed Tort of Negligence was as Nicholas points out
at p.226-227 of 'Introduction to Roman Law' that 'The English

~ Common Law had no actions in rem in the Roman sense and no purely
. possessory interdicts. 'Thus if a possessor wishes to assert

his possession against a person who disputes it, he must claim
that the latter has committed the Tort of Trespass; if it.is
title to goods that is in issue he must allege the Tort of
Conversion or detinue; or if it is his right to an easement, he
must allege Nuisance - And since it must be possible to assert
such property rights against even a defendant who acts in good

* faith or who is unaware that he is interfering with them, those
" Torts are of strict 1iability - they are independent of fault.

On the other hand the remedies are not exclusively proprietary
in function. They are two faced remedies, serving sometimes to
assert title, sometimes to obtain compensations for a wrong.

The Roman Law on the other hand keeps clearly distinct the two
functions'. -

In re]ation to intentional wrongdoings, the nature of this aspect
of conduct producing Patrimonial loss was more clearly rationalized
in the Torts under which it was pursued, viz: Trespass, Deceit and

“Conspiracy; only when the duty of care had been well established

in the law of Tort, was Negligence made the basis of unintentional
acts remedied by such Torts as Trespass.

Law Quarterly Review 1926 no. 42 p.195.

'See Duty of Care in Negligence; a Comparative Study'. 1947, 22
Tulane Law Review 111, 113:  Lawson.

1934 Columbia Law Review, p.58.
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T 223, . See also the case of dolus where, going further than English

~ Law where the duty of care concept is confined to unintentional
acts, South African Patrimonial Law considers the question of -
liability in terms of an antecedent obligation. e.g. McKerron

op.. c1t p.13.
'.?5224. cf. the difference between implied contract and quasi-contract.
_aiZZS. ‘scienti et consentienti non fit iniuria neque dolus.
226. i.e. khow]edge, appreciation and willingness.
227, 2KsB; 243.

. 228, 'The bas1c pattern of the law relating to occupier's 11ab111ty

' . was laid down in a number of important decisions at a time when
general broad principles of negligence liability were not fully
developed' P. North p.1 'Occupiers' Liability'.

- 229. 1887 18Q.B. 685 at 695; the decision on 1liability being considered
o in terms of an occupier's liability to visitors.

230. Ubi remed1um ibi ius.

231 After the works of Glanville and Bracton in the Twelfth and
"Thirteenth Centuries no commentary of authority appeared in
English law until Littleton's treatise 'Of Tenures' in the late
Fifteenth century. Thereafter only two further commentators of
. any note appeared before the Nineteenth Century i.e. Coke in the
.Seventeenth Century and Blackstone in the Eighteenth Century.
After the Middle Ages Contemporary Law ceased to be taught as
~part of a university curriculum until the first modern English
Law School was founded in 1826 at University College London;
‘thereafter Oxford and Cambridge followed suit in 1852 and 1855
respectively. Until the Nineteenth Century legal instruction
rested in the hands of practitioners through the Inns of Court.

1232; per Winfield L.Q.R: 1926 No. 42 p.195.
233, 19 Q.B. 1887 at p.651 and 653.
234, . 1877 2 Ex. p.384.

235, 19 QiB. 1887 p.651.

- 236. Consequently the defence of common employment could not apply.to
8 such actions under statutory law.

?;237; " See the scope of situations covered by the.concept in Professor
a McCormac' 's article on Aquilian culpa. P. 12 - 44.  'Essays

in Honour of David Daube' to appear in 1974.
"e238. 3 E.D.C. 173
239, 1905 T.S. 775.
. 280. 1947 (1) S.A. 36 (A.D.).
241 1944 T.P.D. 172.
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L1950 2 SiA: 717 (c).

g f‘ 1960°3 S.A. 178 (W.L.D.) when the defendant applied to amend his
{*mpleadlngs to include the defence of volenti. , :

. 1961 (4) S.A, 799 (C.P.D.).

» .'"&P 805.

y “i,,1957 (3) S.A, 710 (T).

p.7ls.
. TH. R.HR.P.61. 1952.

3‘D'47 10.1.5 on the effect of consent in the Delict of Iniufié.

"1,5511893 10.5:C. 233 at p. 227.

.;*'The verbs 'tollit' D.9.2.27.29 and 'cessat' D.9.2.7.4. relate to
'&the Action rather than to Culpa

.,5'i1904 T.S: 340.

1877 2 Ex p.384.

;;1\ 31887 18QB p.685.

l ]887 19QB p.647.

fAs most Torts could enforce a proprietary rlght or prov1de
compensation for a wrong.

'37,;where the Aquilian Delict encompasses deliberate wrongdo1n9

- ‘,'1917 A.D. 688 at p.703.

. “‘e.g. Herbstein J. stated in Hughes v. S.A. Fum1gat1on Co. (Pty)

Ltd. at p.804 'I come to the conclusion that the contract .embodies

- ‘the "fire risk" clause and now turn to a consideration of the

-~ Question of whether it covers negligent acts by the defendaht or
its servants;' in Essa v. Divaris at p.763, Tindall J.A. stated
that 'I am of the opinion that for the purposes of this appeal
it must be accepted that the contract was subject to the owners
risk clause pleaded'. The question of negiigence being .decided
atp.769; in Frocks v. Dent and Goodwin, Sutton A.J. stated at"
- p.725 that 'I therefore find that the plaintiff was not bound by
the conditions in question'. and then proceeds to. determine the

" <issue of negligence; 51m11ar1y in the Esterhuizen case the

-};quest1on of lack of consent was decided in favour of the plaintiff

. at p.721 whereas the discussion on the defendant's negligence
;;a{ commenced on p.723.

i ;LJ196] (3) S.A. 406 A.D.

'”f[]szo (3) S.A. 414 C.P.D.
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‘}A;mmynsfp7w.

;'“731947 (1) S.A. pp. 771-773.
1961 (4) S.A. C.P.D. 799.
1955“(2) S.A. 507 A.D.

hf;Contractual obligations are synallagmatic whereas in delictual
ones there is no reciprocal duty in the p1a1nt1ff See McKerron
"p.58 where he cites Viscount Simon's statement in Vance v. -
“British Columbia Ry. Co. Ltd. 1951 AC at p.611 in relation to the
v“”defence of contributory negligence. .

‘”--jFor an 1nterest1ng situation in which a defence based on contractua]
~consent would in fact succeed in a delictual action whereas on the
! . same action's of the plaintiff one based on the voluntary assumption
~iof risk would fail, see the recent English case of White v.

~Blackmore and Others 1972 3 AER p.158; here the deceased's act .
of entering a field in which 'jalopy' races were taking place by
a-gate exh1b1t1ng a notice stating - 'Warning to the Public.
Motor-Racing is Dangerous , did not in itself constitute a voluntary
- .assumption of risk since the. notice alone did not specify the full

. extent of the danger. However, his wife was prohibited from
.. - recovering delictual damages on his death since by entering by
. "the ‘gate exhibiting the notice the defendant's liability towards
him was excluded by virtue of the notice being deemed to constitute
~ . an implied clause in a licence granted to him as a compet1tor by

' ;'the defendants :

) ',1970 (3) S.A. at p.417,

o ]927 43 T.L.R. 465.
11927 Weekly Notes p.147.

7. P.147,
}v7f11963 2 Q.B. 43.

. 27307 ﬂIhus Diplock L.J. states at p.68 that 'A person attending a game
© oo oooctorccompetition takes the risk of any. damage caused to him by any
-7 "act of:a participant done in thé course of and for the purposes
of the game, notwithstanding that such act may involve an error

. .of judgment or a lapse of skill, unless the participant's conduct
‘ ‘;¢js-5uch as to evince a reckless disregard of the spectators® -
-safety'.. The decision was consequently criticised as giving

' zportsmen a charter to 1nJure with impunity. See 1962 78 L.Q.R.

. 1887j18 C B. 685: where the plaintiff fell into an unfenced vat
on his employer's premises and was severely scalded. :

1939 1 K.B. 509.
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. At p.518. The reluctance of English Courts to allow the defence

~.of volenti the positive function of rendering established -~ -

. ...negligence unenforceable may, it is submitted, be attributable: to

7 its origin as a Tortious defence in the Tort of the Occupiers -

* Liability where it was synonymous with the finding that the
defendant was not Toritously liable in any event due to the
plaintiff's entry with knowledge. Consequently, when the defence

- was referred to in the Tort of Negl1gence it may have been -

;- considered inapplicable where fault in the defendant was established.

. “Torts' p.131.  14th edition.
,5..FTorts' p.741.  8th edition.
...;]965 A.C. 656.

v_Per Lord Re1d at p.669.
1955 2 S;A; 507 A;D;
,D~é 2.9.4; 11 princ; 28-29 princ: 30.4; 52 princ.

oo See for example Accursius explanatory gloss in the last part of
fragment D.9.2.9.4. (Corpus- luris Civilis Iustinianei, p.1062 1625

- Geneva edition). 'Quia dolus praeponderat et sic non quod hoccasu

- $olus dolus venit in Aquiliam non culpa ut (he cites D 9.2.31) et
~est ut dixi, quia culpa culpam abolet, sed non dolum.'

;‘~_D'9 2.31.Princ.

. "D 9.2.52.2 Alfenus 'si quis asellum cum agitasset non retinuisset,
aeque si quis ex manu telum.aut aliud quid immisisset, damnum v

~injuria daret’. ‘

' eD.9.2.1] princ.

Unlike the position in English Law, as was stated above, where
.though both defences may be averred the Courts in fact decline to
.7 uphold the defence of quasi-consent, as opposed to contributory

~ " 'negligence, on the establishment of the defendant's negligence.

: For example Diplock L.J.stated in Wolridge v. Sumner 1963 Q.B.

, at.p.69 that 'In any view, the maxim (¢f. volenti) in the absence
. of expressed contract has no application to negligence simpliciter
Hwhere the duty of care is based so1e1y upon. prox1m1ty or

- ne1ghboursh1p in the Atkinian case' That is negligence based
on a duty of care which arises from the relationship of the
parties at the time of the injury under the Tort of Neg11gence

~ - proper. See also the statement of Pollock at p.131 of his book

- on Torts where he says that 'the whole law of negligence assumes

" "“the. princinle of volenti non fit iniuria not to be applicable'.

'It is clear that it is quite competent for a Court to consider

a plea of contributory negligence in relation to specific
averments of negligence by the plaintiff which are undisputed.
However, it was not entirely clear until the 1955 decision in
Lampert v. Hefer that the principle of quasi-consent encompassed
such actions. In the early case of Waring v. Sherborne for
example this issue did not arise since the pTaintiff had no prior
knowledge of the defendant's negligence. . Thus, the questicn of
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- whether the defence of quasi-consent would have succeeded where
. such knowledge existed was left open, i.e. the 'danger' of which
“.’knowledge and appreciation were considered essential by Innes -
~C.J. in this case was not specifically said to be attributable to
.. .acts of negligence. As the issue was not settled until reviewed
ﬁ_{1n the Lampert v. Hefer case it is suggested that South African.

" Courts may have been Tnfluenced to a certain extent before 1955

\ simply to consider quasi-consent a relevant plea in cases where

no negligence existed, e.g. see Davids v. Mendelsohn 1898 15 S.C.

367, or where a danger existed prior to the injury complained.of

- due to casus. This may be said to have been due to the influence

- ~of English Law on this point which takes the view that a plaintiff

. _¢annot normally be assumed to have given his quasi-consent to

. - relieve the defendant from the consequences of negligence which he

~ was aware of. In the 1939 case of Dann v. Hamilton (1939 1K.B.
~.;509) for example, in which the facts were almost similar to those

© of Lampert v. Hefer sixteen years later, the Eng]1sh Court held

-~ that the plaintiff though aware of the defendant's negligence and
~.acting in a manner which placed her within the Tikelihood of =

.. -injury from it, could not be assumed to have assented to relieving

.~ .the defendant of its consequences. (Per Asquith J at p.515.

- Apparently this view can now be circumvented in English Law. in
cases involving drunken drivers, by ignoring the doctrine of -
volenti and by considering the plaintiff as a volunteer; see S
.- Insurance Commissioners v. Joyce 1948, 77 C.L.R. p.39.- This is
-~ Salmond's view at p.293 of his book on 'Torts'. (The case cited

" by him is however an Australian one). In two South African.cases
"~ in the 1930's, i.e. Colonial Mutual Life Assurance v. McDonald

- (1931 A.D. 412) and Coombs v. Mason (193T N.P.D. TO05) involving
injuries to passengers occasioned by drivers, -the plea of quasi-
- consent was firmly rejected - Roos J.A. stated in the former case
.~ at p.417 that 'Where respondent voluntarily allowed himselt to be |
~“driven by Brittain (the defendant), in order to receive a fee, it

. does not make the driver less liable for the negligence by which
respondent sustained damage. Any other view could lead to
“Judicrous results'. In both of these cases, however, there
- was not sufficient evidence to indicate that the plaintiffs had
. a prior opportunity to appreciate the neg]igent driving of -their
~... .drivers. Thus, the particular issue of quasi-consent being-

app11cab1e to negligence of the defendant, which the p1a1nt1ff
‘ had prior know]edge of, did not arise.

289, D.9.2.28.1.

290, D.9.2.9.4. Ulpian.

‘201 p.348. |
‘VLiZQZ.‘v'Béfore the pass of the Apportionment of Damages Act.

E?§,293f 'aWith the qualification that until the 1955 case of Lampert V.

"7 Hefer it might not have been entirely clear that quasi-consent
- 'was a competent defence in cases where the plaintiff had prior

. knowledge of a danger brought about by the defendant's negligence.

Which of course was basically illogical, see the article of

.- 'Aquarius' in 1945 South African Law Journal; ‘Causation and
Lega] Responsibility'. e




T61.
© P508.
Thus Lalou states in Traite de la Responsibilite Civile, 6th -

~edition p.248, that where there is fault 'de la personne qui-
““prend place dan un vehicle dont le conducteur est simon jure, du

_;-” moins dan un etat d'excitation dangereux'. See a similar
<. approach in Roman Law, i.e. the Barber Case D.9.2.11. princ.

. ;.See pp. 31-33.
1968 (1) S.A. 421 (A.D.)
Negligent in that he did not deliberately wish to injure himse]f

Though. express consent would have a d1fferent result, 1ndependent
~of the plaintiff's negligent act.

7'*’ ‘The very recent, case of Santam Insurance Company v. Vorster 197'J

(4)S.A.764 can be noted here. This judgment does not contain any

3'4, niew pronouncement on the availability to the defendant of the

‘double defences of Volenti and Contributory Negligence. The main
interest in the case lies in the attempt by counsel for the

- plaintiff (Respondent) to have the concept of volenti as the
voluntary assumption of risk considered within the concept of

“*<-fau1t as that term is used in Section 1. of the 1956 Apportionment

of Damages Act. Had the attempt been successful it would have
-meant the virtual removal from the Law of the defence of Volenti
as quasi-consent in cases of established negligence where the
‘plaintiff was found to have been at fault. As such it could have
been considered as the first step in the practical rationalisation
‘of the Volenti doctrine in Modern South African Law. The facts
were as follows; the plaintiff Vorster who was a car passenger
was seriously injured in a collision which took place during the
course of a car race along a public road for a wager. It was

~ established that the car in which he was the passenger left the
,road after the car with which it was racing swerved into it at a
bend on the road; presumably in order to prevent the p1a1nt1ff S
‘car from gaining ground.  Ogilvie-Thompson C.J. rejected the plea of
.the plaintiff's counsel; he conceded that generally the doctrine
‘of Volenti as quasi- consent) was difficult to .apply, especially
in the case of the dependant$ action (p.777E-G) and that certain
“remarks made in Lampert v. Hefer espec1a]]y those of Schreiner

- J.A. at p.508, tended to support counsel's contention; current
trends in other legal systems, notably English Law also added
weight to it (p.777H).  However, the factor which decided him
against sustaining the plea was his reluctance to deprive 'the
'defendant of the complete defence of Volens in a risk case of the
present type' (p.778H). This is a factor to be considered but
not, it is submitted, a valid one considering the provisions-of
Parliamen’ for the apportionment of damages in respect to the

same actions of the plaintiff viewed as Contributory Negligence.

* One suspects however that the respected Chief Justice had one

eye on a peaceful retirement when he issued such a non-controversial
~decision. Having made his decision he proceeded to apply the

- apportionment provisions in the 'traditional' manner by rejecting
the defendant's (Appellant) plea of Volenti.  Though the plaintiff

~..was undoubtedly at fault in taking part in a race which he must

" - have known to have been dangerous from prior experience, the Chief
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- Justice found that despite prior knowledge of the road and the

-~ bend in question, the danger of his car attempting to overtake

~ “that. of its opponent and of the subsequent swerving of this latter
car to avoid being overtaken was not within the range of the

~ plaintiff's reasonable contemplation nor of his consent. (pp. 782H

= .783A)  One can only hope that if a similar case appears before
the next Chief Justice it will be at a time when the thought of

retirement is still a distant prospect on the horizon. .

. . 1895 H.C.G. p.5.
. At paée 20.

The act1on on the cautio damni 1nfect1 being given in Roman.Law
. after a plaintiff who foresaw danger to himself from the conduct
- of ‘a defendant (which would not have founded an action under any
. other head of 1iability on loss occurring) sustained loss after
-notifying the latter of its existence and obtaining a cautio from
<o 7+ him.  This usually applied in cases of damage sustained from
. .diTapidated buildings.

7305, 1898 15 S.C. p.367.
+/.306.. Pa368.

- "¥"307, -e.g. that of pedestrian to motorist, motor1st to other road users,
c.v ... player to spectator. See Schre1ner J.A.'s remarks in pespect 'to
- the. duty of care and phys1ca]' and non-physical relationships

- between plaintiff and defendant in Government v. Ocean Accident
©. Insurance Company 1956 1 S. A. at p.585. This is the theoretical
- approach adopted by English-Law and 1ncorporated into South
African Law. However as was stated above it is indicative of the
- relative immaturity of the latter system and it ought only to be
- considered as a guide in determining fault, rather than as a
A delictual requirement in a system which can draw upon the more
“rational approach of Civil jurisprudence in this matter which
assumes in these terms, such a pre-existing duty at all times.
e.g. ‘the concept of the bonus paterfamilias.

8. The references to quasi-consent in this second sub-division of cases

“* as a factor justifying the denial of liability are only relevant,

it is submitted, due to the requirement in Negligence of establishing

~_ an operative antecedent duty of care. If this requirement were

dispensed with in Modern Delictual Law on Patrimonial loss the

- doctrine of quasi-consent could only operate as a defence against

" . established Negligence, as it does in the first sub-division of

. cases referred to above; - consequently the problem of the effect

. of volenti as quasi-consent in the case of the dependant's action

- would be resolved in terms of rendering a breach of a duty of care
unenforceable on the analogue of real consent.

. 309. i.e. those which indicate that he may have acted with fault, (either
~. - -alone or with the defendant) or not, as for example in casus cases.
. It is-submitted that as stated above there is no indication that any
*~ notion of quasi-consent operated in Aquilian Law. ¢
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Unlike the effect of real consent in the delict of Injuria which
would negative the plaintiff's contumelia.

It would appear appropriate to consider the actions of a Roman
plaintiff which indicate imprudence on his part, in terms of quasi-
consent today since apart from the issue of 'overlapping' defences,
De Villiers C.J. states in David v. Mendelsohn that 'That maxim

- (volenti non fit injuria of English Law) is not taken verbatim from

the Roman Law, but the principle which underlies it is fully

» recognised. One of the rules of law, for instance, cited in the

Digest (D.50.17.203) is that a person who sustains damage through
his own fault is not deemed to have sustained any damage at all
(Quod quis ex culpa sua damnum sentit, non intelligitur damnum
sentire).'

See Lawson 'Negligence in the Civil Law' p.131 footnote to D.9.2.52.1
otherwise under the 12 Tables a person is permitted to kill a thief

by night who defends himself with a weapon. Coll. 7.3.2. Lawson
suggests that if the passerby is a thief then the last clause of

the fragment from sed si may be interpolated as it implies a
restriction of the 12 Tables' justification. Alternately however,
he states that if the taking of the lantern was for temporary use

the circumstances of the case might fall outside of this

justification and hence necessitate the juristic discussion on liability.
Van der Keessel in his Prae.ad Jus. Crim. Bk. 48.8.543 (p.1079) simply
considers the passerby to be a thief and considers the sed si

clause to mean 'if the passerby had not defended himself with a
weapon' thereby implying no restriction on the 12 Tables'
Justification. It is submitted that both views are relevant.

The fact that no blame is placed on the slave for attempting to pick
up the ball would indicate, it is submitted, the removal of any doubt
as to whether the slave was a player in the game or a passerby who
tried to acquire the ball; see for example the case where a slave
intrudes on a-javelin contest in D.9.2.9.4 and is injured. There

he is said to have been injured because he intervened at an
inappropriate time: Unless the game was of a dangerous nature
however [D.9.2.9.4) it is difficult to see how any blame could be
placed on a player, injured during the course of it.

Solomon J at p.21% 'Surely in such a case, if ever, the maxim
volenti non fit injuria should apply': De Villiers C.J. at p.368
'If ever there was a case to which the maxim of English Law, volenti
non fit injuria would apply this is one.'

Thus Professor Price states in 1949 S.A.L.J. at p.292 that 'This
so-called duty of care it tautologous with the definition of
Negligence and no attempt has ever been made to suggest that it is
anything else or that it might narrow the scope of liability'.
18Q.B. 685.

P.692.

P.693.

P.694.
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P.687.

P.690.

19 A.C. 1887 657.

P.650.

P.697 of that case.

Especially, for example, in games cases.

P.656. As was submitted above it is impossible to supply a
rationale for the view that quasi-consent prevents the defendant
from breaching the duty of care; rather such breaches are
unenforceable; see the role of quasi-consent in the cases
considered in sub-division one of this group.

Section 2(1) of the 1957 Occupiers' Liability Act has now altered
the duty of an Occupier of simply warning a visitor in certain
circumstances of concealed dangers or traps; S2(1) for example
states that he now owes the same duty as the 'common duty of care
i.e. a statutory duty of care to ensure that the visitor is
reasonably safe, when visiting his premises; see North, page 6
'Occupiers' Liability'.

1906 23 S.C. p.626.

Compare the application of volenti in these cases in this regard
with the view taken in present-day English Law that volenti is
only applicable where negligence cannot be proved to have existed
see pp. 83 - 84 above.

i.e. that prima facie the breach of an operative duty of care has
arisen.

This may be compared to situations in which the plaintiff as a

. beginner under instruction is similarly injured. In these
.cases unless liability is otherwise excluded, e.g. by contract,

the instructor or coach who failed to warn him of the danger
might be held responsible for Negligence rather than the player
causing the injury, i.e. where the latter did not know he was a
beginner.

See pp. 38 and 39.

Notably Thomas v. Quartermaine 1887 18 Q;B; 685, where from the
remarks of Lord Esher in Yarmouth v. France 19 A;C; at p.650 the
South African judiciary were not alone in misinterpreting and
misapplying volenti.

1908 T.P.D. 575.

\
p.587.

p.588.
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e.g. the dependant's action as in the case of Jameson's Minors.
In this case the category of quasi-consent.
i.e. where the defence is neither based on the plaintiff's real

consent nor on his actions which may be said to imply the extension
of such prior consent to the contingency of the loss sustained;

" as was argued for example in the case of Esterhuizen v. Administrator

of Transvaal.

See also the comments of Van Blerk J;A; in Durban County Council
v. S.A. Board Mills Ltd. 1961 3(S.A.) A.D. at page 407, in respect

.to volenti as such a waiver in cases of established negligence.

McKerron at p.67 of his book on delict states the problem as

-follows - 'the question is whether the doctrine (volenti) operates

as'a bar to an action by the injured party because it releases

the other party from a duty of care, or because it merely deprives
the injured party of the right, which he would otherwise have, of
holding the other party liable for a breach of such a duty'.

It must be noted however that he does not distinguish or rather
sconfine his doubts on the function of a defence pased on volenti to the

issue of quasi-consent but -also questions the effect of real and implied
real consent in the passage above.

Either in a judgment on the effect on Negligence of a defence based

on quasi-consent or by an Act of Parliament. Perhaps preferably

by Act of Parliament since the latest judicial comments on this

question by Ogilvie-Thompson C.J. in Santam Insurance Company v.

Vorster (1973)(4) S.A. 764) at p. 777(G-H) of his judgment deliberately
afforded no classification of the law.

Per Lord Esher, Thomas V.. Quartermaine 1887 18 Q.B. at p.690 e.qg.
Where a plaintiff who appreciates a hazard (which is a later source
of injury to him) witihout being specifically told of its existence
by the-defendant, cannot recover.

" Notably Bennett and Morrison v. De Beers Consolidated Mines Ltd.

1895 - and David y. Mendelsohn 1898.

Especially after the decision in Thomas v. Quartermaine 1887.18 Q.B.
p.685. See also McKerron's argument at p.71 of his book on delict
where he also mistakenly believes that in Thomas v. Quartermaine,
Bowen L.J. discussed the defence of volenti in relation to the Tort
of Negligence rather than the Tort of the Occupier's Liability.

See the judgment of Bowen L.J. in Thomas v. Quartermaine at p.694.
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