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Revenue Practice Note 24 dated 8 August 1994 reads as follows:

“Self-employed taxpayers must claim their motor vehicle eXpenses based on the -
-actual cost incurred in respect of such vehicle over the actual distance travelled.

The private use of the vehicle must, therefore, be based on actual figures.

To reduge the workload for both taxpayers and Inland Revenue, it is‘acceptab‘le
in cases where a t~ax'payer has not maintained adequate records, to base the
private use of the vehicle on th¢ value determined in terms of paragraph 7(4) of

the Seventh Schedule to the Income Tax Act.”

Paragraph 7(4) o‘f th'e.‘Seventh 'Schédul¢ to the Incorhe Tax Act, 58 of 1962, as:
amended, (“the Act”) pi'ovides that employees are to be-taxed on a value of 1,8 per
cent per month of the “determined value” of a motor vehicle, the use of which is

granted to them by virtue of their employment. The determined value of a vehicle is its

cost excluding finance charges and VAT, and the amount obtained by multiplying this

cash cost exclusivé of VAT by 1,8 per ceﬁt per month is reduced by R120 per month

where the employee bears the c.:.ost of all fuel used‘fc')r the purposes of ;che p;'ivate'use |
of thg \.zehicle, and by a further R85 per month wh’ére the employee bears the full cost
of maintaining the ;x/éhicle’(including the cost of repairs, servicing, lubﬁcatior; and

tyres).
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Thus if a motor vehicle costs R100 000-ex¢clusive. of finance charges,' interest or VAT,
the employee would have to include R1 800 per month in gross income, which is
~ R21 600 per annum, less R2 460 for a full year where the employee bears the cost of

fuel and maintenance, leaving a taxable amount of R19 140 per annum.

The effect of Practice Note 24 is that a ;‘self—gmployed” pefsc;n (a cohtrédiCtipn m :
terms, which perhaps' mirrors the muddled thmkmg uhderlyi‘ng the practice note)
 should claim all -the"dcductibie'ie%penses .associated with running- his* or Her motor
vehicle, and then add back an amoulnt équal to the‘_notional fringe benefit of the use of

such motor vehicle.

* The first and most basic problem with this pract'ice is that there is absolutely no

authority for it in the Act.

Ihe relevant'pr‘o.visioné of the Act, .ie the genéra’l‘deduction ‘formula and s ll(e) would,
it-i_s~ subnlitfed,' require -and permit one to claim travelling 'gxpénées to the extent to
which oné’s motor vehicle is used fo’r\vthve .pﬁrpoges of trade. Travelling expenses
tj/pi;:ally claimable 'wQuld be: finance ch.arg.es, ;Jveaf and tear (of rent where thé vghicle
--is 'leased),‘ insuran;é, fgc‘étro‘.l,j fhhintenance, repaifs, etc. . All .these' Aitem.s, with the |
‘- exception of the wear and tear alipwance, repres.ent “expenditures” and, if fhe motor
vehicle is used for trade pu;péses, y;vould be deductible to.the extent to whichAthe
motor vehicle is so’u‘éeﬂ. In the éase of the §vear and tear alloWahce_‘,‘ it is submittled |
that\ the :reasoning Qf Botha JA in Soiaglass. Finaqce Co- (I’ty) Ltd v ACoAmmissioner '

for Inland Revenue 1991 (2) SA 357 (A) at.278B-280G, in relation _tol a loss as




opposed to an expenditure, ‘would. by a parity-of reasoning apply to an allowance such

as the wear and tear allowance.

In the Solaglass casé€, the taxpayer had claimed a loss incurred in respect of a loan
,becoming' irrecoverable, and in the context of s 23(g), which then prqvided that no

deduction could be obtained in respect of: -

“any moneys, claimed as a deduction from income derived from trade? which
‘[were] not wholly or exclusively laid out or expended for the plirposes'of

“trade”,

it was argued on behalf of the taxpayer that a loss did not represent “moneys laid out
or expended™, and that s 23(g) therefore did not-apply to losses claimed as a deducti'c‘m
" from income. Botha JA rejected this argument, with respect correctly, in the following

‘terms:

!

“Section 23(g) does not refer to in terms to ‘losses’; as does s 11(a).
‘Counsel for.the appellant based an argument on the difference, in this
respect, between the two sections. He said that it showed that the
Legislature did not intend s 23(g) to apply to the deduction of ‘losses’ at
all; and, since the appellant was clearly claiming a deduction of “losses’,
and nothing else, its claim could not be barred by s 23(g) I do not agree.
It seems to me that the argument does violence to the plain meaning and
effect of the language used in s 23(g), particularly when it is contra§ted
with the wording of s 11(a), and more especially when it is considered in
- the context of the other paragraphs of section 23, as I shall now"
endeavour to show.” .

|  After cifdng the provisions of s 23(g), Botha JA continued as follows at 278E:
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" “The prohibition is of wide ambit. This can be seen .when that against
which the prohibition is dissected into its comiponent parts, as follows:

(i) deductions
(ii) _ im respect of
(iii)  any moneys
(iv) - claimed as a deduction from income derived from trade

"(v) - which are not wholly or excluswely lald out or expended for the
purposes of trade.

N

The core of the prohibition is to be found in (iii): ‘any moneys’. That
expression in itself is not concerned with ‘losses’; either inclusively or
exclusively; it is entirely neutral in relation to the concept of ‘losses’. So is -
~ the wording of (v), which is the substance of the prohibition. Re—castmg

_it in positive terms, the requirement is that any moneys sought to be - -

deducted must be moneys which are laid out or expended in the manner
specified. The requirement comprises two component notions: ~ (a)

. moneys which are laid out or expended; and (b) in a particular manner, ie
wholly and exclusively for the purposes of trade. But the réquirement in -
no way touches upon the question whether moneys which are laid out or
expended are decreed not to be deductible if they are not laid out or

expended in the manner required. There is nothing in the section to =

support the argument that the prohibition does not apply when moneys
which are laid out or expended happen to result in losses

I turn to s 11(a) Insofar as it is relevant for present purposes, lts
ingredients may be stated as follows

(i) there shall be allowed as deductions from the i income

(ii) - expenditure and losses

(iii)  actually incurred ‘

(iv)  .in the production of i mcome o

v) provnded such expendlture and losses are not of a capltal nature

The pivot of the prov,ision lies in (ii): ‘expenditure and losses’. This
expression characterises the nature. of that which is authorised to be .
deducted. Consequently, in applying the section, it may be necessary to
_consider the distinction between ‘expenditure’ and ‘losses’ and the
contrasting concepts of voluntary payments and involuntary deprivations
(cf Joffe & Co Ltd v Commissioner for Inland Revenue 1946 AD 157 at
166-7), and such consideration may be important when it comes to .
applying the proviso .in (v), where the issue is whether or not the
expendlture, or the losses, are of a capital nature (see Stone v Secretary for
Inland Revenue 1974 (3) SA 584 (A) at S93E-594H, and Burman v
Commissioner for Inland Revenue 1991 (1) SA 533 (A)). So, in the case of
“a loan which has become irrecoverable, the amount of which is sought to
" be deducted, important considerations are that it is not the expendlture
incurred in advancing the loan which is sought to be deducted, but the
loss of the loan capital by reason of its having become lrrecoverable, and

-
.




" in that regard‘ for the purposes of applying the section, it is relevant to-
observe that were it not for the loss of the loan capltal there would be no
question of any deduction and that the real issue in such a ‘case is the
deductibility of the loss (see Stone’s case supra at S93E-F). But in my
view considerations such as these are confined to the context of s 11(a), .
they have no bearing on the application of s 23(g). Section 11(a) provides
positively for what may be deducted, and s 23(g) negatively for what may
not, but there is no direct correlation between the one and the other. So,
for instance, the question whether or not expenditure is of a capital
nature is vital to the enquiry under s 11(a), but it plays no role in the
application of s 23(g). The enquiries under the two sections are notionally
and logically discrete. That this is so is demonstrated by the fact that the
Legislature did not transpose the descriptive expression ‘expenditure and
losses> from s 11(a) to s 23(g); instead, it used in the latter section the
colourless expression ‘any moneys’. Section 11(e) is concerned with the
~ deduction of ‘expenditure’. qua expenditure and the deduction of ‘losses’
qua losses, while s 23(g) focuses on the deduction of ‘moneys’ qua moneys.
And ‘moneys ... laid out or expended’ do not become the less so because
they are lost. : ‘ ' -

The impact of the difference in phraseology that I have mentioned
becomes even clearer when regard is had to the setting'of para (g) of s 23
in the section as a whole. Each of the paragraphs (a) to () commences
with a statement of the particular matter in respect of which no deduction
shall be made The Legislature’s choice of wordmg is sngmﬁcant

. ‘(a) - the cost incurred

(b)  domestic or private expenses ..

(c) any loss or expense, the deductlon of which would otherwise be
allowable ... - .-

(d)  the taxation levied ...

(¢) income... "

() any expenses incurred ..

(2) any moneys clalmed as a deductlon

(h) interest ...

(i) ~ entertainment expenditure ...

The differences in the wording speak for themselves there is no reason
for thinking that the Legislature’s selection of language in para (g) was
anything but delnberate and designed.

Applying 'the views expressed above to the facts of this case, I see the
position as follows. The-appellant, in taking over or advancmg the loans
in question, laid out and expended moneys; .it incurred expenditure.
When the loans became irrecoverable; it incurred losses. The deductions
to which the appellant lays claim represent, at one and the same time, the
moneys laid out and expended, the expenditure incurred, and the losses
incurred. In order to determine whether the deductions claimed are *
allowable under s 11(a), an assessment of the nature of the losses incurred

-
,
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is called for. That enquiry yields the answer that the losses are deductible

under s 11(a). We then move on to a different enquiry: whether the
losses, found to be deductible under s 11(a), are disqualified from
deduction by virtue. of s 23(g). For the purposes of this enquiry, the
nature of the losses, qua losses, is no longer of any consequence. What is
important, viewed through the framework of s 23(g), is the characteristic
of the losses as constituting, as a matter of fact, ‘moneys claimed as a
deduction from income derived from trade’. There is no doubt that the
losses fall squarely within the ambit of these words. Nor can there be any
doubt that the ‘losses’, in their new garb of ‘moneys claimed as a
deduction’, were again as a matter of fact ‘laid out or expended’ by the
appellant. In consequence, for the deductions claimed by the appellant to
pass the test of s 23(g), it must be shown that the amounts of the loans
made by the appellant were wholly and exclusively laid out or expended.
for the purposes of trade.” ' : 4

\

" Botha JA then went on to.consider whether, on the facts, the amounts of the loans had .

‘been wholly and exclusively laid out or expended for the purposes of trade.

- What was recognised in -th'e‘ above ‘ldiciz)-m' of Botha JA is the féct_that tﬁe loss
subsequently cllclim'ed as a'deduction ﬂo.v'ved from an eérlier laying out-or expending of
'moneys, and that the questibn whéthér thé inonéys had been laid'out or expended
wh‘olljll‘aln_d exc_lﬁsively forithé”';/)urpc.)se‘s of tfade had to be“detérmined with ‘reference
to the purpose of tﬁe t‘axpayxlé'r at the time when the é_arlie; laying out or expending of
~ moneys took plaée. It is submitted, with f’espect;thﬁt the above commenté'éf Botha
JA are corréct. In (any.event, they. embody _thé pronouncement of the majo-rity; decision
of the highest court in the land, and 'théy' rrioreo:\zer, form part of the raﬁo of the

judgment. As such they must be accepted as the law, whether or not we find ourselves

in agreement with them.




Now it is of course true that s 23(g) was amended'aﬁer the Solaglass decision, but the
amendment does not in any respect rob the above findings of Botha JA of their force.

Section 23(g) now provides that no deductions shall in any case be made in respect of:

“any moneys claimed as a deduction from income derived from trade, to .
the extent te which such moneys were not laid out or expended for the
purposes of trade”. .

The effect of the amendment is to permit, and indeed require, an apportionment where
rnoneys have been laid out or expended partly for a trade purpose and partly for anon- -
trade purpose But the manner in which one approaches the mquxry has not changed

It has been rendered more difficult because in a case where both trade and non-trade

purposes are present one now .has to attach weight to such purposes with a view to

effecting an apportionment of the moneys laid out or expended, in order to determine

' _how much thereof is deductible; but the approach to the question.of the taxpayer’s

-

purpose has not changcd. One would still have to determine the deductibility of a loss,

~ or the extent thereof, with reference to the taxpayer’s purpose or purposes at the time

when the moneys were laid out or expended which have subsequently given rise to a

~

loss.

What is the reievance of all this to the question of the deductibility of motor vehicle
expenses claimed by so-called self-employhe‘d persons? It- is that where a motor vehicle
has 'heen purchased by a self-employed tax‘payer, ‘what wilt be claimed as a deduction,
in addition to expenditure. on repairs, maintenance and fuel, etc, 1s the.. depreciation or
wear and tear allowance provided for in s 11(e) of the Act. | Section ll(té) proVides

that there shall be allowed as a deduction from income:




. such sum as the Commissioner may think just and reasonable as
representing the amount by which the value of any machinery, plant,
implements, utensils and articles ... used by the taxpayer for the purpose ‘
of his trade has been diminished by reason of wear and tear or
depreciation durmg the year of assessment”. ‘

[
oe

Although the wear and tear or depreciation ,al.lbwance, is claimable with reference to
the - diminution of value by reason of wear and tear or depreciation, the
Commissioner’s practice is to ascertain the value with reference to cost where an

article has been purchased. It is considered that this practice is in most cases justifiable

and correct (cf ITC 1546 54 SATC 477)

“What is claimable under s 11(e), then, is an allowance,, belng the amount of wear and
tez;.f.or depreciation detelrrnine_dl by the Com}fﬁssioner ‘a's aforesaid, not moneys laid out
‘or expended per sé. ‘Monevys are la-id‘out or expendéd when 2 'm.otor vehicle is
purcﬁased, and the amount of wear .-a.nd tear.or depfeciation éléiniablg is an all_éwarice
vd,etermi-ne,d subgeqﬁent to.the time when the mOneys ;vere' laid outl or ¢xpen‘ded, in thg
~same way as a loss. resulting fromv a loan 'becomib_nbg irrecoverable is ciaimed as a
deduction when ‘the rﬁqneys ﬁreviopsly laid out or expended as a loan are lost. ‘To’
"a'dapt the lanéuage of Botha JA, s ll(ei fo'c_uses‘.on ‘wear and .tear~or»deprecia{tion’
cjua wear and tear or‘deﬁreciatiofr_l, v.vhile.s 23(g) focuses on the dedﬁction of ‘moneys’
qua moneys." Thus when one 1s called“upon to determine the afn_ounf of a wear gnd
teéy 'allowanée which is déductible in 'terms 4of S 23(g), one’is obliged to focus on the
moneys laid <;ut or .exp'end_ed at thg prior time whén mbney was _.expended on the

purchase price of the article in réspect of which the allowance is claimed.
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It is submitted that the reasoning of Botha JA in the Sblagiass case is equally
applicable to the case of a wear and tear, or indeed any other, allowance claimable '

under the prdviSions of the Income Tax Act pursuant to moneys expended.

* The question which ariées in the context of the deductibility of 'fnc;tor vehicle exbe}xses
where a motor vehicle has been burchased.to be used f“or.both busiﬁe.:ss and private
purposes, or 1;n income tax language for both trade and non-tréde purposes, is this:
how does one determine how mucﬁ wear and tear .or depreciatibn is deductible in
terms of s 23(g) of the Act as amended?

As alfeady stated, although the wear and tlear allbwance_ is not a deduction of ﬁdneys '
laid out or expénded per se, it .does in' most c';ases flow from a prior éxpenditﬁre of
money when the motor vehicle was purchased, and in this sense relateé to moneys laid
OQt or expended. If this analyéié is hot correct, then it would sé‘em that a case could be

made for the view that the wear and tear allowance is not subject to the apportionment

implicit in s 23(g) as amended.

»It wouid' appear, then, that a taxpayer who uses a rﬂotof vehicie for t;oth trade and
non-trade purposes must add all his or her non-capital .expenses, p_Ius the wear and tear
lallowaﬁce, and then claim suqh- expensés,and aﬂowance to the extent to Wthh the
moneys were laid out ér expended for th;: purposes of trade. This ié_‘what 5 fequired_

[y

by the Act.
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But at what point in time must the extent of the trade and non-trade purposes of the
taxpayer be determined? It would seem that, following the analysis of Botha JA, the
taxpayer’s purposes must be determined at the time when the moneys were laid out -or

expend.ed‘ -

But ought the taxpayer’s purposes bé cast.in stone at the time when the moneys were
‘ expe'nded on the purchase price of the vehicle? ‘What if the actual extent of use for

trade purposes varies from time to time, and possibly differs from the -taxpayer’s

purpose when the moneys were actually expended on the aéquisition of the vehicle?

It is considered that this .'p:roblem can be resolyed. by recqgnising the fact that ir; the
cgée; of moét, if not all; t“axbayers acq,'uiring a motor vehicle'which iS'inte‘nded to b.é'
used for both trade and ﬁon—trg(ié purposes, the taxpaye;’s actual purpose is'to use thé
vehicle for trade purposeé as re!quiréd‘fr:)fn time td time, so that the manner m vx.'hichl :
thé vehicle is actually uséd from ti.m,e‘ to time is at all times Cohsiétent wi’;h h1s or her
purpose when thé, moneys were laid out ,}or'e}gheridléd. It would therefore seem fQ be
justified to determine .the ek’;ent to which.thé ;r;br;eys,wefe léid out c;r expended for the
_ purposes Aof.' trade, as required4by s 23(3), thh reférencg to the acl:t'u;ﬂ eitent of " trade

-

use in each year of assessment.
Before moving on to discuss how this ~Should' be dbne,' it is perhaps necessary to
consider the position where a motor vehicle, or for that matter any other article in -
respect of which wear and tear or depreciation is claimable, is acquired by gift ‘or

inheritance, in other words where there is no cost to the taxpayer. Can the analysis of
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Botha JA hold in this situation? The' ;hrust of Botha A’s reasoning is that alfhoﬁgh an
‘irr.ecoverable, léan is claimable as a “loss” in terms of s ll(a), when it comes t:o s 23(g)
it is either deductible, or not deductible, or. (w;: can ﬁoWadd) pé.rtly dedﬁctible, in the
guise of moneys laid out or gkpended, ie‘with reference to the taxpayer’s purpose
whén the4money_waé expended in_ making the loan Wthh gave' ﬁse to the loés. But
where no mbneys were lajd out or expended on the acquis;i'tion of an article in respect '~
of which the wear and tear or 'depreciation allowance is potentially claimable, becau;e
it was aéquired by gift or ihheritance, how cén the allowance be brought home ungiér
the guise of “moneyé laid - out of 'expen'-ded”? '.The préctice;.élf the‘ Comrrﬁ'ssioner,
correctly we consider ih.vie‘wf'of the use of the word value (as opb'osed.tb cost). in
s 11(e), is to deterrﬁine the amount of wear and tear or depreciation With reference to
the market value 4of the article m questidn at the time when it wég acquired or b‘rought
into use by tﬁe taxpayer in his or her tréde.. But the question rexﬁains: ‘ho.w is oﬁe to

) .

apply s 23(g) when no moneys were expended or laid out by the.taxpayer? . '
CA pragmatid approacﬁ, itA is submitted-; 18 to recpgnise' that this is an eXceptional
situation which i,s. not catered for in the Act, and that one»sh\o_‘uld simply deal with the
situatio'n as‘i_f the taxpayer had in fact expended or.‘ laid out mc;ngys Von the .mark'et
value of the article at the time \'vhen it ' was acqui}éd or~bro?ght int"(; use. | It would
in&eed be an’or.r;aléus if s 23(g) weré not-to apply th all simply because the article inA’
- question was acquired by_ giﬁ or inheritance. | |

i

What of the situation where a taxpayer. incurs an expense and moreover lays out and

3

“expends moneys, for example on overseas travel, with the bona fide purpdse of
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“spending 80 per cent of the time overseas on business and 20 per cent of the time on

holiday? If the time spent on business and on holiday in fact turns out to be 90 per
cent and 10 per cent, or 70 per' cent and 30 per cent, respectively, ought the

apportionment to be based on the taxpay;er’s‘ purpose when the moneys were laid out

and expended, or on what actually'tre"nspired? If one adopts Botha A’s analysis, the

correct answer should be that the taxpayer_’s purpose when the moneys were laid out
and expended should prevail, but one imagines (intuitively perHaps) that in practice

what actually transpifes is likely to be taken into account.

-

And should all pufpo_ses of the taxpayef neeessarily be taken into accourt, or ought
only those which are eacﬁ' legzilly significant in ‘fche sense, pefrhap‘s,, of being an
independent the sine Qua nou, or causa causans, of _t'he mo‘neyé laid out and expended |
be' t'aken'into account? In the Solaglass case Botha JA saio t.he' .follow{ng in the-
context of expendlture mcurred znter alza for the purpose of beneﬁttmg othex; group '

compames (which purpose he con51dered tobea non- trade purpose) at 284C

" “In every case where that occurs, and the question arises whether a
particular item-of expenditure is hit by s 23(g), the answer will have to be
found by analysing the particular facts of the case. Infer alia one would
have to examine the nature of the activities carried on, the nature of the
-expenditure, and the closeness (or remoteness) of the connection between
the expenditure and the benefit derived therefrom by the group. For
example, in the present case the appellant presumably incurs ordinary
day-to-day expenses in the running of its business, such as paying salaries
to its employees, perhaps paying rental for the premises occupied by it,
and so forth. There is ne doubt that the deduction of such expenses from
the appellant’s income is not precluded by s 23(g). The reason for this is
that the connection between such expendlture and the benefit to the
group flowing from the appellant’s activities is too remote for the latter to
quallfy as a ‘purpose’ in terms of the section. 'But. the appellant’s
expenditure in the form .of loans advanced to subsidiaries in the group
stands on quite a different footing. Such expenditure is part and parcel,
the essential substance, in fact, of the very activities which were designed

-
s
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and carried out in order to benefit the grOup; through the subsidiaries
concerned. The connection between this expenditure and the benefit is
both direct and immediate. In these partlcular circumstances the benefit 4
falls within the aml_)rt of the word “purposes’ in the sectloh ”?
(Empha51s supphed )'
This dzctum of Botha JA suggests that there may be scope for the apphcatron of the
concept o_f causatron (perhaps the cgusa causans test - see Stander \% Commrssroner '
for inlarrd Revenue 1997 (3) SA 617 (é) at 624C-D) in deci“ding what constitutes a
“purpose” in the context of s 23(g) and what does hot. - Thus-only those purposes
_ which cause the laying out and expending of moneys, a:s :opposea to those }which are
| merely ancillary or inci'dental ther_eto, would COnStrtute “purposes;’ ascontemplated b}r
'$23(g). Botha JA’s remarks certainly shggest that there may be scope_for application
of the distinctionldrawn 1n Afri:can Life Irrvestment Corporation v Secretary for
Inland Re\renue 1969 (4) SA 259 (A) at 269-270 between, on the one hand, main -
and secondary p'lrrposes,'bo_th of which are legally significant, and, on the other hand,
dominant and incidental purposes, where an incident.a‘l. pt1rpose is subsumed under the
dominant purpose and ohly the absolving do_minantpurpose is. legally sighiﬁcant.
‘ )
Returning to the question of motor vehicle excehses; how should an apportionment
\should be'made where a motor vehjcle is purchased by a tax-payer to be used for both

trade and non-trade purposes as circumstances require from time to time? -

Let us take the case of an advocate, that most mdependent adversarlal and ‘l
argumentative breed of so-called ¢ self-employed” persons, who have no choice but to

“trade” as independent professionals. (Of course it is entirely vulgar to regard -
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advocateé as carrying on a “trade”, for they are called to the Bar, they do not have -
clients (the persons they represent being their instructing attorneys’ clients), and the
fact that they receive anything pec‘uniary for their services is almost entitely fortuitous.
But for inéqme tax purposes they are to be regér'ded as carrying on a trade as defined

in section 1 of the Act) -

Advoc;ates typically briﬁg g"r}lotof vehicle to work and park the vehiclé in the building
where they keep chambers. Tra&elliné from home to the place Aof one’s empléyment.
has been held to be brivate, as opposéd té busin‘esé, tréyel, sd it r'nué.t be -accicpted that |
to the extent'thét an'iadvocate"s' fnoto'r vehicle is used for ébnveyéncg fr;)m home ‘to ,
chamber§ each day, and imo often each n‘i‘gh't, it is not -used for the.vpurposés o_f
trade. But wheﬁ he or éhe is required to tr‘ave_l.oin an[insl;ecticl)n in lbco, of to an out-
- of-town court, or to .a consultatién, orvev.eh\ to the,Supféme Court of Appeal in
iBloemfontein (for fear of ﬂy-irnl'g),- suéh ‘travel cl'early constitufes use of the vehicle for

the purposés of trade. How then is an apportionment to be made between trade and

non-trade use of the motor vehicle for the purposes of s 23 (g)".7

What is clear is that s 23(g) itself lays down no basis on which an apportionment is to
be made. In the abse’nce' of any statutory guideline, it behoves us to see what guidance’

can be obtained from the cases. - -

In Secretary for Inland Revenue vérsu_s Guardian Assurance Holdings (S'A) Ltd.

1976 (4) SA 522 (A) at 535, Muller JA said the following in the context of allowing

an apportionment claimed by the taxpayer as between capital and revenue expenditufe:- A
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“Prima facie the method of apportionment applied by the respondent

appears to-me to be sensible and clear. But, even if I were to be wrong in

holding that view, there could be other possible methods by which a
" logical and fair apportionment could be made.” -

This would seem to be authority for the proposition that as long as the method of
apportionment claimed by the taxpayer is sensible and clear, or logical and fair, such

apportionment should be allowed by the Revenue.

In Commnssnoner for Inland Revenue v Nemopm (Pty) Ltd 1983 (4) SA 935 (A) at

- 951D, Corbett JA, as he then was, sa1d the followmg

Q

“As pointed out in the Rand Selections case supra at 131E-G, the Income
Tax Act makes no provision for apportionment. Nevertheless, apart from
the Rand Selections case, it'is a device which has previously been resorted
to where expenditure in a globular sum has been incurred by a taxpayer
for two purposes, one of which qualifies for deduction and one of which -

" does not ... .. It is a practical solution to what otherwise could be an
intractable problem and in a situation where the only other answers, viz
disallowance of the whole amount of expenditure or allowance of the
whole thereof, would produce mequlty or anomaly one way or the other.
In making such an apportionment the Court consnders what would be fair
and reasonable in all the circumstances of the case .

After making his own apportionment on the facts of Nemojim’s case, Corbett JA had

the following to'say at 958G:

“It has been said that “there is no equity about a tax”. While this may in
many instances be a relevant guiding principle in the interpretation of

- fiscal legislation, there is nevertheless a measure of satisfaction to be
gained from a result which seems equitable, both from the point of view of
the taxpayer and from the point of view of the fiscus. And it may be
fairly inferred that such a result is in conformity with the intention of the
Leglslature »




In Tuck versus Commissioner for Inland Revenue 1988 (3) SA 819 (A) Corbett JA

said the following at 834-5: .

“Counsel contendeéd that there was no reason why- the principle of
.apportionment should not be extended to the case where a receipt, having
regard to its quid pro quo, contained both an income element and an
element of a capital nature. Counsel for the respondent did not appear to
dispute thls as a- proposntlon of law,

. There is, so far as I am aware, no authority for this proposition in our
" case law. Nevertheless, for reasons similar to those stated in the cases
" quoted in the previous paragraph, it seems to me that in a proper case
apportionment provides a sensible and practical solution to the problem
which arises when a taxpayer receives a single receipt and the quid quo
pro contains two or more separate elements, one or more of which would
- characterise it as capital. It could hardl'y'hajve been the intention of the
Legislature that in such circumstances the receipt be regarded wholly as
an income receipt, to the disadvantage of the taxpayer, or wholly as a
capital receipt, to the detriment of the fiscus. And it is of some interest to
note that the solution of apportlonment in cases of this nature has been
adopted in England .
The problem in this case is to establish .an acceptable basis of
apportionment. The appellant has all along suggested apportlonment on
a 50/50 basis; and this was Mr Welsh’s suggestion to us. Having regard
to the inherent nature of the receipt and its origin in the plan, it is not
possible to find an arithmetical basis for apportionment ..., but I do not
think that this should constitute an insuperable obstacle .. It is not
possible to infer that the one element is more [important than the other
and, in all the circumstances, I consider that a 50/50 apportlonment
would be fair and reasonable.”

In Commnssnoner for Inland Revenue versus VRD Investments (Pty) Ltd 1993 (4) .

SA 330 (C) Scott J, as he then was, said the following at 342- 3:

“It seems to me that the circumstances of the present case are such that it
would be appropriate for such an apportlonment to be made. .. No
arithmetical basis for ‘apportionment is possible but that does not

preclude an apportionment from being made ... . In all the circumstances,
. . it seems to me that an apportlonment on the basxs of twenty-five per cent

g
’

i
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of the expenditure being of a c_é-pital nature would be fair and reasonable
to both parties.” / ' o o

The principle of apportionment was also applied in the case of Van Blommestein

versus Kommissaris van B,innelandsé Inkomste 1997 (3) SA 908 (C) at 921 G-Iin

 the context of a situation where a taxpayer incurred an interest obligation in order to

be able to inherit assets which were both pré.ductive and non-productive of income.

He was permitted to deduct the interest in the ratio of the productive assets to the total

assets inherited by him. |

From all of these cases, it seems that where a Court considers it appropriate to make
an apportionment, it considers what is fair and ‘reasdnab!e in all the circumstances of
the case and makes-an apportionment on this basis, even where no arithmetical basis

for apportionment presents itself. -

The question which arises in the context of motor vehicle expenses is: what is a fair
and reasonable apportionment? -‘As already stated, s 23(g) requires an apportionment

to be made on the basis of the taxpayer’s purpose, but giveskn'.o guidance .éls to how

this should be done.

~Clearly the Revenue’s view is that apportionment should be made on the basis of
distance travelled for the purposes of trade in relation to the total distance travelled,

. and, in terms of Practice Note 24, “must be based on actual figures”. But is this

necessarily appropriate, and what about the situation where no records of actual.

A
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distances travelled for trade and non-trade purposes are kept, as must surely be very

common?

The example of an advocate because it seems fair _to say that under'rnodem.conditions
~ an advocate must have his or iher ca'r:availab'le at chambers to-be‘ used, oﬁen at short
notice, to attend out-of-ehambers and out-of-town consnltations, inspections, court or
tribunal nearings. and arbitfation‘s, and to travel to the airport "to catch flights when
engaged for work out of town, ~ | | |
lIs also “seems fai; to say that the eﬁ’ec;tl of attempting -;co apply_ Fhe-prOVisions of
paragraph 7(4) of the Seventn Schedule to tne Act to a “self-employed” advoca’pe is

not only unwai‘ranted but wholly‘ inequitable. It completely undermines the

apportionment prinoiple, and arguably takes away the benefit of a legitimate tax

deduction for ei;penditure incurred for the purposes of an advocate’s profession.

\I am aware of a case where an advocate, who shall remain. nameless, objected to an

assessment disallowing a clairn for motor vehicle expenses on the basis that 80 per: cedt _
of the expenses 1nclud1ng wear and tear were expended for trade purposes, and 20 per '
cent for non-trade private purposes ‘and mstead applymg the notlonal fnnge beneﬁt in
terms of Practice Note 24. Extracts from the response to hlS objection recelved by the

said advocate from t_he South African Revenue Service read as follows: ,

“It is readily conceded that Practice Note 24 or, for that matter, an
application of paragraph 7(4) of the Seventh Schedule to the Act, is
inappropriate in your particular circumstances. Moreover, I concur with
your assertion that the Practice Note per se has no force in law..

,

-
7
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" However, the deductibility of motor vehicle expenditure claimed by
yourself is predicated on the provisions of s 11(a) read with s. 23(g) of the
Income Tax Act.

It is trlte law that s 23(g) permits an apportionment, in that the crltlcal
phrase ‘to the extent that’ contemplates same.

: Accordmgly, it is respectfully submltted that dicta from the courts in
support of apportionment are superfluous. ‘

- In the light of the above, it is submitted that you would be required, in
terms of s 11(a), to provide me with total actual kilometres travelled,
indicating kilometres travelled in respect of private on the one hand and
kilometres travelled for business purposes on the other. .

It is further submitted that no inference can be drawn from the fact that
the Revenue have allowed you a 20 per cent add back in respect of private
~ use of motor vehicle during your many years of practice, in that it ‘is
reasonable to submit that you could not legitimately expect or acquire a
de jure right, based on tacit acceptance. - This would imply. that the
. Commiissioner had failed to apply his mind to your particular case in the
past. In this regard the annuality concept of taxation as enunciated in
Caltex Oil Ltd versus Commissioner for Inland Revenue 1975 (1) SA 665
(A) is of relevance. '

Furthermore, it is_trite law that the taxpayer is required to discharge the
onus as provided for in s 82 of the Act by indicating the basis on which
his apportionment rests. Accordingly, you would be constrained to
provide such a calculation for my consideration.

" Tt is respectfully submitted that you have, in all likelihood, not maintaihed
a logbook, as there is no warrant in the Act for you having to do so.
However, I would readily accept your ‘best estimate’ of total kilometres
both for private and business use based on the dicta in Edgars Stores Ltd

. versus Commissioner for Inland Revenue 1988 (3) SA 876 (A).

In order that this matter be expeditfously resolved, I.await your
apportionment based on kilometres travelled at your earliest
convenience.” '

\ Although the admission regarding the inappropriateness of Practice Note- 24 in this
letter from the Revenue is to be welcomed, the suggestion that the dica of the courts

A

are “superﬂhous” cannot be accepted, for they indicate how apportionment has been’
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made in the past and they certainly show that apportionment is possible even where no |

arithmetical basis is available.

- It is submitted that the appropriatene‘ss‘ of basin-g" an apportionment on kilometres

travelled can seriously be questioned. If one accepts the assertion that it is necessary

for an advocate to have a motor vehicle available for trading purposes, does this not

amount to a trade use of the vehicle while it is parked at chambers, ready to be driven .

for trade purposes at any time. (For example, advocates with a criminal practice may-

, have to attend bail hearings at a moment’s notice.) Would it not.be fair and

reasonable, then, to base an apportionment on time rather than distance travelled.

After all, finance charges and rent are, it seems, bésed on time. Perhaps an estimate of .

the time spent on private travel Comparéd with -the total time in respect of which
. expenses, including wear and tear or depreciation, are incurred would provide a more

* appropriate basis for apportionmet.

What can be said, in conclusion, is that to base the extent of private travel, and thus’

apportionment, on a notional 'ﬁingé benefit is entirely lacking in logic, bereft of

statutory authorisation, and arbitrary.

The arbifcrariness of using the cdncept of a notional fn'nge' benefit can be seen from the
fact that value of the fringe benefit Was recently increased. from 1,2 per cent of the
“determined value” of a motor vehicle to 1,8 per cent per month. Overnight the value

of the taxpayer’s private use of his or her motor vehicle was increased by 50 per cent.

’
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The arbitrariness is also evident from a consideration of the position once the motor
vehicle has been fully depreciated, after say five'years. Is the notional fringe benefit to
continue? Surely not, but what would be the position as regards apportionment then?

The Practice Note contains no answer to these questions.

And what about recoupments when the vehicle is sold? Is the full amount of wear and
tear or depreciation claimed to be taken into account in determining its tax value, or

only the wear and tear or depreciation léss the cumulative amount of the notional

fringe benefit on which the taxpayer hés been taxed?

N

The uncertainty as to the answers to these ‘questions demonstrates the manifest

shortcomings of the use ofa notional fringe benefit as suggested in Practice Note 24.

What can safely be said, however, is that, in-terms of the law, as distinct ﬁ‘o;h any

practice of the Revemue, no Convehient rule of thumb will be acceptable in all

_ circumstances, and that a bona fide apbortionment can only be arrived at by taking into

account all the particular -circumstances of individual taxpayers’ situations, however

inconvenient this might be to the South African Revenue Service.
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LET US NOT TO THE.SEPARATION OF JOINT ESTATES ADMIT
(FISCAL) IMPEDIMENT: '
' AN EXAMINATION OF THE INCOME TAX CONSEQUENCES OF

AN ORDER IN TERMS OF 8 7 (8) OF THE DIVORCE ACT.

s

—The dis:solution of a_marriagé is‘doﬁbt-less in many‘,f~if 'pot'rn‘.ost, ,
Tcases a disag%eeabl,e terrain to trav'ei's.e.‘;vhenv it Cbmés to divi‘s'ic‘)n '
‘éf the ,part;ies; c;h divorce.‘" It is-moreover -nbt ugcommOn fo.r difficulties
-of a prdpri“éfary n'élture to persist well after theA bonds of matrimony‘ have
| beén sefzex;ed. Yet 1t neverthelésé seems ‘sbméWhét' strange for a dispute
Acor'\cerning the p.roprietary consequences bf'divorcg to firid its way into

the income tax court. : K

Tile Commissioner for Inland Revg‘nue has 'riot been known té .have
qualms about seeking to fax someone other thén 'thél ultime;te re'ciﬁient
-of ihcome where he considers that a i)rior a'(;crgba_l-he_is falgen.place in
suéh quthef f)erSon"s hands (cf Commissioner . for Iﬁland‘ Rgve_’nue. v
Witwatersrand Associ(itiQn of Rﬁt’in_gv Clubs 1960 (é) SA 291 (A)). ~But
while if has beelj‘ said'f};a;t ‘there is no équity_ about a tax’ (see the dictum
.of- Ro?vlatt | J o ine - Cape ‘.B:rfmdy : sjndicdtel v
IRC (1932) 1 KB 64 at 715, ‘t.axpaye‘rs tend to.feel ﬁndé?standabl}r

aggrieved when they are subjected to tax on income which is




in truth ﬁot.theirs Sut the income of anéther (cf'Geldenhuys
v Commissioner for Inland4.Reveﬁue 1947 (3) SA 256 (Q);
Secreté:y for Ihlaﬁd‘Révenue v Smant 1973 (1) SA 754 (RA);
Van Blommestein v Kbmmiséaris van Binnelandse.Inkomste 1997

(3) SA 908 (C)).

It is>not altogether surpriSing, then, that the Cape Income
Tax Special Court was recently faced -with a taxpayer
resisting an attempt by the Revenue to tax in his hands a

lump éum paid_byta pénsion'fund to his ex-wife.

The facts of Case No ‘10404 (unreported at the time of
writing) were that Mr X had been married in community of
property to Mrs X prior to the dissolution of their marriage

on 27 April 1990. In terms of a consent paper incorporated

. in the order of divorce, Mrs X’s 50 per cent interest in the

pension fund of which Mr X was a contributing member was -

recognised as at the date of divorce, and was to be noted in

- the records of the fund. This was done in terms'of s 7(8)

of the Divorce Act,l?O of 1979, which provides inter alia'as.

{

follows:

‘*7(1) A .court granting.a decree of divorce. may in
accordance with a written agreement between
the parties make an order with regard to the

. -division of the assets of the parties or the
-. payment .0of maintenance by one party to the
other. - :

(7) (a)  In the determination of the patrimonial’

benefits to which the parties to any divorce

action may be: entitled, the pension interest .

of a party shall, subject to paragraphs (b)
and (c), be deemed to be part of his assets.




(8)

The amount so deemed.to be part of a party’s
assets, shall be reduced by any- amount of his
pension interest which, . by virtue ©of
paragraph (a),- in a'previous”divorce -

(i) was paid over or awarded to another

party, or

(ii) for the ©purposes of an agreement
contemplated in subsection (1), was
accounted in favour of another party.

Notw1thstand1ng the prov1s1ons of any other
law or of the rules of any pens1on fund -

(a) the court,grantlng a decree of divorce
in respect of a member of such a fund,
may make an order’ that- -

(1) any part of the pension interest of
" that member which, by virtue of
subsection (7), is due or assigned
to the other party to the divorce
action concerned shall be paid by
that fund to that other party when
~any pension benefits accrue in.
respect of that member;

(ii) an endorsement: be made  in the
records of that fund that that part
-of the pension interest concerned
is so payable to that other.party;. -

(b) any law which applies in relation to the
reductlon ' assignment, - transfer,
cession, pledge, hypothecation . or
attachment of the pension benefits, or
any right in respect thereof, in that

. fund, shall apply mutatis mutandis with

. regard to the right of that’ other party
in respect of that part of the pen51on
‘interest concerned

(Emphaeis supplied)

‘Pension .interest’ is defined in the Act as follows:

‘"Pension

interest", in relation to a party to a

divorce action who -

(a)

is

member of a pension fund (excluding a

retirement annuity fund), means the benefits to
which that party as such a member would have been
Aentltled in terms of the rules of that fund if his

-
Ve




membership of the fund would have been terminated
on- the date of the divorce on account of his
res1gnatlon from his office’.

In due course Mr X left the'serviceS‘of-his employer; and
this resulted in- his- withdrawal from the employer s pen51on'
fund on 31.July 1991, which trlggered the payment of lump-

'sum benefits by the fund.

An amount of R7 151 was paid by the ﬁund'toﬂMrs.X'in,respect\
of her 50 pericent interest in the fund as at the date of
-divorce, but this amountpwas-taxed in the hands of'Mr‘Xh onA>
the basis that ‘it first accrued‘“to him and therefore

constituted gross income in his hands.

'Mr X objeCted to'his,1992.assessment_on the groUnd that'the
~amount of R7 151 was not- gross income in hlS ‘hands. - His
ObjeCthD. was dlsallowed. and the matter . proceeded. to the

Spec1al Board constltuted -in terms of s 83A of the Income
\ Tax Act, 58 of 1962; as‘amended, ( the Act’). The Spec1al'
Board - found in his fevour and the‘Commissioner for Inland
Revenue, who was dissatisfied.with»the outcome, referred the

matter to the Special Court for a hearing de novo.
The relevant provisions of the Act were as follows.

Paragraph (e) of the definition of ‘gross,income’ in s 1 of

the Act included ih gross. income:

‘any  amount determined in - accordance with the
- provisions of the Second Schedule .in respect of lump .




sum benefits received by or accrued to such person from

(i) any fund. which has in respect of the current or
any previous year of assessment been approved by
the Commlss1oner ....as a’ pen31on fund .. .;

if such person was a member of " such fund ,
4 durlng any such year el

b

(Emphasisysupplied)

. ‘)- .
Paragraph 2 of the Second Schedule to the Act provided that:

’

‘The amount -to be included in the gross income of any
person in terms -of paragraph (e) of the definition of
"gross. income" in section one of this Act shall be the
aggregate of the amounts received by or. accrued to such
person by way of lump sum benefits during any year of
assessment, from any pension: funds, provident funds or
retirement annulty funds, less the deductlons permltted
“under the prov1s1ons of this Schedule.

(Emphesisisupplied)

- Section 7(2A) of the Act'provided‘that{

" ‘In the case of spouses who are marrled in communlty of
: property - -

(a). any income (other than income dérived from the

’ letting of fixed property) which has been derived
from the carrying- on of.any trade shall if such
trade is carried on - - : -

(1) by only-one'of the spouses, be deemed to have
' accrued to that spduse; ..."

and s.7(2C) provided that:

‘For the purposes of subsection (2A) -

(a) any benefit paid or payable to a spouse in his
capacity as a member or past member of a pension
fund, provident fund, benefit fund or retirement
annuity fund shall be deemed to be income derived
by’ such spouse from a trade carrled on by him.

-
-




Subsectlons 7 (2A) and (2C) were’not directlyvrelevantlto the-
- 1issue in.Case No 10404 because Mr and Mrs X, being divorced,
were no longer marrled in communlty of - property, but they
show “how the lump sum would have ‘been taxed if the marriage
in communlty of property had not been endedf

The-iSSue to be'decided by the Court was mhether‘the amountA
paid .to Mrs X’by‘the pension fund-was ‘received by’ or had

‘accrued to’ Mr X during the 1992 year of assessment.

Traverso J, giving ]udgment ‘on 26 March 1997 made the

follow1ng f1nd1ngs

1. It was clear on the facts that the amount in‘question'
had never been received by Mr X. The question to be
decided was therefore whether it could bé said to have

‘accrued’ to him.

2. What the Leglslature contemplated 1n enacting s 7(8) of
the Dlvorce».Act Was' that when the member became
‘entitled to‘his‘pension benefit, the fund had to pay
the amount>due to the non-member who had acquired an
Vlnterest thereln on dlvorce The wordlng of s 5(8) was
51gn1f1cant in that 1t prov1ded that the tlme when the‘
non- member had to be pald was the time when the pen31on
benefits ‘accrued in respect of’ .(as‘ opposed.'tO‘

‘accrued to’) the member
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On the authority of Commissioners for Inland. Revenue

People’s Stores (Pty) Ltd 1990 (2) SA- 353 (A), the -

question was who had become ‘entitled to’ the amount of

R7 151.

As from the,date:of divorcé; Mrs X’s\estage beéame the
owner -of a 50 per cent shafe of.the pension ihterest as
at the date'oﬁ divdfce.‘ Mr'X’s,éntitlementlto benefits
under the pension schéme'came into exiétence'when his .
membership of the fund‘wasAterminatgdh and it .was only

then that. a ‘money value’ could. be attachédl to his
rights.' At this time, hgweQér, heuno-lonéér had any
entitlement.IWhaﬁSOever to the 50 per- cent interest

owned by Mrs X.

‘BecauSe Mrs X had'becqme the owner of a 50 per éent_
interest in the.fﬁndh it.wés Un;enable to argue”that
the benefit of R7 151 first accrﬁed to,Mf X -and was
then ﬁaid t§ Mrs X. The Eenefit accrued,soleiy tS Mrs

X.

The appeal Was'accordingly allowed and the Commissioner was

"directed to feduce the taxpayer’s gross income for the 1992

year of assessment by the amount of R7 151.

~

It is considered that the findings of Traverso J are, with

respect, correct. , Thelbappellantfs _wife acquired her

entitlement to a 50 per cent' share of'theﬂpension.interest

. of the joint estate on the date of divorce, but‘thére was at

-
¢ <.




(that’time no ‘améunt/ to which she was entitied._ She only
became entitled fo an.amount,whenﬂthe eﬁenttwﬂidh prompted
payment 5ﬁ the 1umplsum by  the fﬁnd, hamelyfthe'withdrawal
~of _the: appeliant; bccurred._ ' (Priof, to the .appellaﬁt's
withdrawal'froﬁ the fund the pension interest %aS'notional,
éndw présumably the . apéellant’s wife was. entitled ‘to -
-invéstment grthh:oh‘her.Share thereof‘between_the'date of.
divorce 'and the‘ date of accrual- af“ the luﬁp éum,. the
appellant as méMber~bein§ entitled tb}groﬁth on his 50 per
cent share of the péﬁsion'iqterest asvat'the daﬁe of divOrée
and all subsequent Contributibﬂs made by'him;)‘ |
Onezimagines that there are'tWo reasoﬁélwhy the Revenue was
"anxious to tax the amount in question in the hands of the
appellant. Fifstly, if it éould»not be taxed in hié hands
it was not.taxable at all. A lﬁmp sum paid'by a pension
fund is of a capital naﬁuré.(see Méyérowitz'on‘lhééme_Tax
para 23.32) and therefore »not taxable ini'térms of ;he
~ génerai definition AQf} “grbss..incgme'; and it ~isv only in
terms of para (e) of that definiﬁion thatviﬁ'is taxable.
_ But para Kefvexpfessly étates thaﬁ a lﬁhp sum received of\
accrued is_taxépleVOnly if such pefson is or was a member of
the fund. Thus, a lump sum acgruing to a non-member such as
the appéllant;s.wife, if itﬁiévnbt-taxable in'the hands of

the member, is not taxable at all.

The second reason why the Revenue may have felt entitled to
levy tax in the hands of the éppeilant is, one surmises, to

‘be found in s 7(8) of the Divorce Act supra, which provides

R 7




that.‘any part'of the pension'interest ... which ... is dne
df aseigned to the other party i,. shall be paid by that
fund to that other barty when any pension benefits accrue in
respect of that member’;' But as the Court pointed out,
with reepect corfectly,~an accrual in.respeet of the>member"
does not mean an accrual to that member. fhe:whole point of
an order in terme of s 7(8) .of7 the Divorce ActA is to
establiéh the<non¥member eponse”s entitlement to -his or .her

pension beneflt prlor to-the time when it is quantlfled as
an amount and such amount accrues by virtue of the member S
w1thdrawal from the ﬁund. As.Melunsky.J said 1n.$chenk v

\

Schenk 1993 (2) SA 346 at 350F:

"The provisions of section” 7(8) of the ,Divofce Act

- clearly envisage_that'payment of the pension interest '

'wilL be effected at some future time: hence the need
to protect the non-member’s rights by,providing for an

appropriate endorsement to be made in the records of

the fund."

Although Traverso J did not deal with this point,.there is
another basis’on which the amount of R7 151 could have been

excluded  from the appellant s gross income. As Goldstone'JA

sald in Minlster of Flnance v Law Soc1ety of Transvaal 1991

(4) SA 544 (A);at»557cf thé words ‘recelved by or accrued

to’ in a revenue statute:
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‘over many . years, haVe been judicially'interpreted to

describe a receipt by, or an accrual to, the taxpayer

on his own behalf or for his benefit’.'

'Thus even if the éppeliant could have been  said to have
. suffered an accrual, it -would not have been on his own
behalf or for his own benefit: it would have'accfued to him

on behalf of and for thé benefit of his ex-wife. It is

considered that.on general prindiples of tax 1awfchis.wduld‘

have been enough to .exclude the amount of R7 151 from- his

gross income. -

The effect of,thé‘decision in Case No 10404 is that a lump
sum paid to a nqh—member~as a result of. an order\inTterms_of

's 7(8) of the Divorce Act escapes liability for income tax

‘altogether. This may be an .untenable position from the’

Revenue’s point of view, but the obvious solution is to.

place an amendment to the Act bBefore Parliament, not to seek-

A}

to tax an,amount,that'adcrues to and is received by a non-
member in the hands of the member whose income it never will

be.

A curious aspect of Case Np' 10404 -is’ that- the Court

maintained silence on the question of costs.: It is

understood that’ the fappellaﬁt’s counsel  asked that the

-appeal be allowed with costs in terms of s'83K17L‘0f the

" Act, which pfovides that:
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ﬁThe court shall .not make any'erder'as to costs save

when the c¢laim of the Commissioner. is held to be

unreasonable -or the grounds of appeal therefrom to be '

frivolous or where the decision of the Board referred

to in section 83A is substantially coﬂfirmed:'

The decision of the Special Board was indeéd substantially

confirmed by the Special Court;4sq'prima‘facie'this was a

-matter where costs could have ‘been awarded against the

Revenue.

it
[}

Van Reeénen J, sitting as President of the Cape Income Tax
~Special Court and confirming the decision arrived at by the

Special Board, said the following in ITC xxxx XX SATC XXX:

‘The conclusion arrlved ‘at  herein- 1s the same as that
'arrlved at by the Spec1al Board. o

Accordlngly thlS court is statutorlly empowered to make
an award of costs. This Court is.a creature of statute
(see Commissioner for Inland Revenue v Taylor 1934 AD
387 at 390) and accordingly, unlike the Supreme Court,
does not possess any inherent discretionary powers as
regards costs. :

As the jurisdictional facts .alluded to in section . -

. 83(17) of the Act are present there is no basis upon
which the taxpayer’s request that he should be awarded
costs can be refused.’

In ITC 1602 58 SATC 205 Galgut J expressed himself
differently on the question of\costsAwhere/tbe Commissioner
had been successful in the~Board and eucceeded again in the
Special Court. ’Declining to make an award of costs, he said

‘the following at 211-2:
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-
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‘The conclusidn we have reached is in the circumstances
the same as that reached.by the Special Board. The
Commissioner’s representative therefore asks that the
taxpayer -be ordered to pay the Commissioner’s costs.

It is not suggested that the taxpdyer’ 's appeal has been

frivolous. The costs are sought solely on .the ground_‘"

that our decision .substantially confirms that of the
Special Board. = The. Commissioner’s representatlve
submits that the Special Court has no discretion in
this regard and that I am therefore ¢ompelled to make
the costs award. That is not however what ‘s 83(17)
says. It merely precludes costs from being  .awarded,
" save in the named circumstances. It does not:lay down
“the converse, that is to say that in the event of the
named circumstances being present the Special Court is

obliged to make a costs award. As far as I am aware
both the Supreme Court and all other specially
constituted courts. retain a discretion. Equity and

justice dictate that this should as far as possible
always be so, and there is no reason to hold otherwise.
I conclude therefore that I have a discretion.

On the facts of this case there is no reason to order
the taxpayer to ‘pay the costs. Apart from the fact
that there 1is nothing in the taxpayer’s .case which -
warrants it, I would in any event hesitate to make any
order which might 'unnecessarily discourage other
taxpayers from -appealing. .  The 'principle that a
taxpayer should not be dlscouraged from appealing is in
my view not altered by the fact that section 83A has
intérposed the Special Board as a tribunal for appeals.
The wording of s 83A(14) shows that the appeal before

the Special Court is as such not. an appeal . from the,
decision of the Special Board.- On the contrary,” it is

a hearing de novo of the same appeal that served before

the Board.  The appeal de novo is furthermore an appeal -

- as of right, and in the absence of something more there
is ‘no reason to order a- taxpayer- to pay costs simply"
because the decision reached is substantlally the same
as that reached by the Spec1a1 Board

Whatever the correct position,. it is somewhat surprising

that in Case.  No 10404 dTraverso J did not' deal with the

¢ request for costs at all. ' ‘ Lo

A final point to be made concerning the - income -tax
‘implications of orders in terms of s 7(8)Aof the /Divorce Act
is Ehap they are not limited to marriages'in community of

-
-



~ property.. ‘Theresis nothin§~to prevent;spouses marrie&'out
. of community of property frbm assigning-a portion ef their
,pension interest toAtte-ﬁcn;member‘spouse in a chsent baper
incorporated in the order of.diVorce Wﬂere this is done
the effect of the dec151on in Case No 10404 is- that a lump
sum paid to the former . spouse who is not a member of the

fund will escape tax altogether.

This may seaﬂ a wonderful retirementbplanning.device frcm
the taxpayer’s point of view, But ‘the. hazards. cf using
dlvorce as 'a retlrement plannlng strategy are obv1ous ' The
member former spouse might succeed in keeplng a substantlal
:amount of tax out of the clutches of'thezRevenue,-but:he or
she might‘also unwittingly'succeed.inlkeeﬁing,the entire
Tump sum‘paid to the non-member former spouse out of his‘or

her own clutches.

DoubtleSsL hoWever, the Revenue will act to remove any such

temptation from’taxpayers planning a retirement free of- both
tax and matrimony éuby placing:a suitable emendment before - .

the Legislature.
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Te .c'ietermine _v;/hetﬁef a p'_artic{ﬂa;* receipt is to be ijneleded in a
taxpayer’s ‘gross incoine',v one sheuid'ﬁ_rst'eonsider whether it
-falls within the general concept of ’ineome’. A ﬁﬁther inquiry
should' éhen be made m terms of pafagraphsf&) - (n) of thel '
etatutdr\)f defini'tion of gross i.ncome; /
At common law, an ameunt receivéd for services ,render_e‘d or to be
rendered has the quality‘ of ‘income’ (aS’oppoeed to capital), while a
~voluntary laward or a gratuiteﬁ‘s reeei;’)t wiil generélly‘be of a .
Ca?ital nature. Thus.whether an amount _Was received Volﬁﬁfarily
or gratuiteqsly for services ‘re',nd'ered (of hoiding aﬁ office 0;“
empIO)fment) ’pare (c) -will -f‘ind. a‘pplic'at'ion, prox}ieled there is a
causal lin_k between ‘the ~s,e.'rrvices 'repdered (er holdinglan offiee or

employment) and the amount received. . =~ . _ .

The aim of this paper is to discuss the issue -of whether 'casual-

services rendered', as opposed to ‘causal services rendered’, is




subject to fax in terms of section 1 .parag‘r.ap‘h,(c). of the Income Tax
.Act No 58 of 1962, as amended (“the Act”). I fefér to thé following

case scenario:

The tax’payer,runs a very 'success‘fﬁ] businéss in A, :Cate;_ing for. the
tourist indgstry. He is well k‘riown as ”fhe' public relations énd’
publicity man” in B, dﬁd .ge_merallyl in C 'Besi_dés his résf;clﬁr:aht
,knowr; as D Café; he also proviaes accommodaﬁon for overnigii’f‘
travellers as well as tourists. He is well known in the érea, apd
internationally, for the services he fénc'lers to the local populatifon,v
as well as to vvisit'o"rs and touris_ts. |

The takpayer was apéroached B)f certain for’éigneré who' said that -
they wanted to a;cquire concessions for the mining and obtaining of

diarﬁoﬁds._ )

After‘h,e. had sllmwn' them afouhd‘l ahd discussed matters ,’wit‘h'ther‘n,

it appeared that they ‘were not ‘intereste\d ih.diamqnd ‘mining
cohﬁeésiéns'bﬁt in iilegaliy obtaining'uncut di‘amo'n:ds.‘

/Rele_lli'sing he could" becon'lle' implicated in potentially criminal
"~ activity, the taxp"ayer appfdac’hed th;e diamond branch of the South
Afﬁcan Police, disclosed informatio.r.i to them and Ai,r'lquired ;Nhat hé

should do, as he d]d ‘not wish to be implicated in 'anythir'lg which |

could be detrimental to his standing as a prominent resident_' and




leader of the,-local clomm:urlﬁty, or damége his bu‘siness‘a'nd other ,
intérests.

The information disclosed be fhé taxpayer to the police resulted in\
' the .conviction of the .persons in qﬁestiqn, ana in due cou;;ée the
taxpayer wag paid R200-000 by the i)olicé as a reward for t‘he
inform’atlioﬁ leading to their arrest, prbsécuéion and convi{ction. .

In Iﬁaking the aforesaid disclosure to the police, the taxpéyer -
~ mindful of the fact th-at he m‘i.ght otherwise have becorine impli,catéd

. was motivated by the desire to safeguard his name, his business

and his standing in the community. :

The Commissioner for Inland Revenue levied income. tax on the
“amount of R200 000, received by the taxpéye'r, and the taxpayer -

“objected to the assessment in question and éppealed to the special

~court for hearing income tax appeals, on the grounds that:

1.  the reward is a receipt of a capital nature and
therefore does not fall within the general definition of
‘gross income’ in section 1 of the Act, as 'amendéd; ‘

and




2. -~ it is not an amount received “in respect of services
rendered” as co.nte'm-plated in paragraph (c) of the
definition of gross income.

In the above scenario there is no question of employment or the

holding of any office. The qilestioﬁ to' be decided is whether- the |

amount received was received “in respect of services rendered”.

PURPOSE OF PARAGRAPH (C) .
In paragraph (c) it is necessary to establish that the amount
~ received was “in réspect of” services rendered or to bé_ rendered, as

. specified in the'Act.! ~

- Prior to the amendﬁent of pafa. (c), an obligaﬁon to pay had to be

established, if there was. no obligation, there could be no payment.2

If payment was in the'nature of a donation or a rewai’d,.the amount

was always “in respect of” a transaction of a capital nature.

[y

“7.(1) For the pur‘pqsesiof this Chapter- -

- ! Section 1. ‘gross income’ para. (c).,

2 CIR v Lunnon 1924 AD 94, 1 SATC 7

(o]




“gross incoﬁe” means the total amount whether in C?Sh or -
" otherwise received by or accrued to or in favour of

any person, other fhail' recéipt,s”dr 'accmdl's 6f\§1

| 'ca.pit_al- nétu_re_, in any year or pefiod assessable
‘under this. C_hapter'.fro.lh 'aﬁy source within the _
Union or deeniéd io be. w1thm 'th‘e _'Un.ion, and
-inclﬁdeé the following- '

(@) o

- (b) any amount so received or accrued in respect. of
services rendered, whether due and, payable under a

contract of service or not;”’3

“In the case of CIR. v Lunnoh 1924 AD 94,1 SATC 7, the legal

“question- before the ‘court was whether the gratuity: paid to ‘the

- taxpayer, after the termination of his services as a director, formed

‘

3

part of his gross income or not. The facts of this case were brieﬂy y

- as follows:
The taXpaye'ﬂ a Compa"nY director, resigned frbfh the board of
direétors, in December 1920. in June 1921, the directors agreed to

,reques‘t‘the shareholders to ‘grant the taxpayer and anothér retired

3 Income Tax Act No 40 of 1925. .




director ératuih’es of 1 ‘OOO and 500 ,pduﬁcfs, respectively, in
recognition of .th"eir 4va_11'1able,,se'ryic.esi on the_.‘ board m préviotls
yearsw'/vheh di}“eqtor’s fees were .ﬁot cqmmensdraté with the work
involvgd, and "aj solntiu:m for the loss of 'tl.1é.1'r \sealts 'whe_nith_é héad _ *
éffice was transférréd to ]c;hannesburg. |

The ‘Cou'rt sought to 'd:eterin.iné ,fhe le'gai nature' of the 'payment,‘

more particulafl); the legal relationship of the parties in question.

“Payment is in l_aw the eﬁ:(lfinction of an pbligaﬁoﬁ. ‘Here B
there was no -obligafio, and the-refore' there could bejn~o_
solutio. Lumioﬁ had no claim agaiﬁst the cpmpahy,, and it |
was undél; no indebtedness to him. Hg had been paid in
 full for his services which ﬁad ,ténﬁiﬁateci, ..and. could claim
' no more. VS(:),tha.lt aﬁ ‘ti}e ess'enfials of-‘__a. don'afion were
present. And »the'fa'ict that the moﬁve Which'actu:ate‘d.theﬂ
donor was. graﬁtﬁde for pést siyer\'/Aic.es in no' way altered the
..'legal nature of the transaction. ‘In' law, therefore,l the grant
of L1000 voted to Lunnon was a gift furé and Simplé....”'
“ should like: to refer to what Was said in BOO;rsens _cése; .
whe‘re>it was poinfed out that income was scl)-l\ne-times the:

product of capital in\.lelste.d, and sometimes was earned by




.
the labour or'th:e. wits of tim r-ecipient. Nowt'this glft has
none of the attributes O‘f‘inc'on:le; it was not produééd by
'thé r_esp.()ndeﬁt’s:c'apital, nor was it eglrnéd by his laﬁdur or

_ his wits or in_an‘y“oth'ér way.' There is no récu?re'nce dbout
it. What is sometimes | .callevd _ah _ annuﬂity. 1s not
necessarily a decisiv.e, test as to whether a reéeipt or accrial
is capital or iﬁcoﬁle; but it is an important elemenf td be
taken into lconéide‘ration. And in the ,Iﬁfeseht instanée-it: is

wholly absent.”

: In.ﬁes dJ ,f'urther sta‘ted: .
"”[‘/V]hat-i-s the me;i;niﬁg of ‘any -other benefit orvaldvantagg |
_of qny kind granted in respect of Employm_ehé’. which are
thé words relied upon? - -
”Cle&u;ly the . efnplqytﬁent to ,Which they relallte,‘ and m
respect pf which the‘bengfit is givgn.m'ust be employment
the‘ obiigétion f01\'vwhicl_.| was ﬁndischarg?d at the »dlavte of

the grant. Théyv.canndt refé_x;"to employment which had
already terminated, and all obligations arising from which
- had i)een wiped out..... Looking therefore at the provision

of our Act,.1 am of the opinion that the grant voted to "~

respondent by the sharehqlders constituted a receii)t by )




him of a capital nature and does not fall within the

- definition of gross income in s6...”

The reasoning expoun'déa by Iﬁnes CJ V\'/as lth.a.t.unle's.s the payment i
was g.iv'en in lieuibf an oblig;ﬁon, there °could- be no solutlo a_nd'
' h.érice oﬁtside the scope of infome tax -

In response to the judgment in the ;tbove case, the lggisiature
amended the definition Aof ’g_ross- incqme'_toj ihélude,‘anj-} voluntary
award, received or accruhed’in respect ().f:sérvices re'.ndell'éd or to be
rendered’. |

By virtue of 'the provisions-of paragragh (c), “gross income”

7

includés:
1l(c‘) any ain_ount,b ihclixding any voluhtary .ail_vlvélrd,'
"yt .received or agcrﬁed..in r.esp.ec? of servicés ;‘eﬁdergd
or to bé fgndered -or' any amount (other ‘than an
amount refel-'red‘ tg '.ifri section 8- (1)) rgcgived or -

accrued in respéct of or by V'irtu.e of Vainy employment.'

or the holding of any o.ffic,e; L (lhy emphasis)- -




i

If a reward is closely identified with and finds its origin in'the fact

-of employment, the amount is taxable. whether it is made in lieu of

an obligation or not and it makes no difference whether such'award

is paid by way of a donation, moral obl,igatidn or of a co_ntractual‘

right. If its origin is that of seryiéeé rendered, from -which the-

gratuftyﬂbws, then the amount is taxable.

“So that the question whether there is any contractual

obligation has become irrelevant. The only duesh‘on for

the Court to decide is why the payment was made.”*

Wessels JA in De Villiers v CIRS stated:

“It makes no differenc‘e whether we consider the monéy pdid to

him as a gratuity or as a moral obligation or as a contractual right;
© - its origin must be sought for in the fact that he served-the State as
Attorney-General; that fact is the fountain from which the

gratuity flows.” . R

WHAT ARE SERVICES RENDERED? _
For the taxpayer to be subjected to the provisions of para. (é); the

true nature of the quid‘pro quo given by the taxpayer must be

TITC 599. 14 SATC 272. at p273: see also ITC 799, 19 SATC at 326.

31929 ad 227, 4 SATC 86, at 232

10
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‘regarded as services rendered. There must be a nexus between

v

. the payment received and the act performed by the téxpayer. One

also has to establish the legal relationship between the taxpayer :

and the party who pays for the servicés provided by the taxpayer. .

Generally, the ty.pes"o'f contracts of service are classified as locatio-

conductio operis (the letting and hiring of work) or location coriductio

operarumt (the ‘letﬁng and hiring of services).6 R .

Locatio conductio operarum, or huur van diensten, is a contract

- )

whereby one person lets out his services to another person who

hires them in return for renumeration. R’eciprocaibbligations exist
and where one party can unilzitérally te’i'minate the contact, then no

" contract of s'ervice_' is constituted.

Locatio conductio operis is a contract where the person who dges ‘the

work is the locator, while the conductor is the person for whose

benefit the work is performed and who pays the rem'unerati'pn..
DOES THE PASSING ON OF INFORMATION AMOUNT TO A
SERVICE RENDERED?

Generally and ir terms of common law, failure to jnform the police

of the commission of a crime, does not amount to a crime, unless . -

/ .
\

the person concerned is under a legal duty to act.” -

-

S Wille's Prin\cipl'es on South African Law, eigth edition, 1991, p560, 571

11




‘ “A Peljson who, ’k'nowing of the intendéd cbmmissidn of a

crime, giVés .no -waming toi the '~a‘uthorlih;es or th the
) ‘ ' _ intended -victim:, or a pers;)n who,. being pregént at the
commiséioﬁ éf a crime, takes nolste.p.s,' gvén though :it‘be '
wit,hin morally deséx‘viné of ‘severel opprobrium, is notA
cnmmally i)unlshable unless hxs omission can be proved
‘to have been de31gned with the ob)ect of assisting the '

: ‘perpetrator of the crime...”.8

Notwithstaﬁding the 'abser'lce of "a c'ontr'ac‘tual. obligaﬁon or the-'
existence of a legal duty, the passing of the iﬁformatiori by'lt'he;; .
ta‘xpa-yer may still fall within the ambit of para. (c): |
“The services ;efeﬁéd to are not confin,ed' to employ_in"éht
as éuch, bqf iAnd_ud_e‘ any form (;)f 'sAerv_ice, eg professional
ser'vices‘, | such aé ﬁédical, l l'egél, utheéﬁrhl, or as a
- 'difector,‘ and sojon,'and éasual services, eg pas/sing on .'son_ie
;o " information. The services need not be rendeteﬂ by ‘}irtue_

- of any contract nor need the amount received or accrued be

Prmcxples of Crmunal Law: Jonathan Burchell, John Milton, first edmon 1991
Gardmer and Landsdowne, sixth edmon pl48 .

\
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by reason of any contract or obligation: it can be a pureiy

voluntary payment.”

In ITC 701,20 the ta.xpayA‘er, -_a- racehorse trainef, received a gift from a
racehorse owhér (other thén the owﬁér on whose beh;’«,l_lf he trgined
the winner of. a.ﬁ. important - racg) foiloWing his Winnihg a
considerable sum as a'resul.tl of betﬁng on the horse 1n question. Thg
" court held that since tﬁe 'payment was not made in pursuance of
’a'ny antecedent a?rangeme.nt or in consideration of any information
given or of any services\ \re.ndefec‘l' by the taxpayer to the donor but

‘was merely as a result of a generous act by a successful punter, the

amount was a receipt of a capital nature.

Taking cognisance of the purpose of the provisions of para. (c) and
the authorities cited above, the question still remains whether a

unilateral act performed by one party could validly g‘fvé rise to a

“service rendered”, within the context of para.(c), in the absence of
contractual obligations (whether by conduct or tacitly) or the.

existence .o'f a legal duty.

? Meverowitz on Income Tax 1997-1998 edition, para 9. 12, 9.13.

117 SATC 108. Cf. it was also held in this case that a fil_ﬂhcr'amount which was paid by the owner of the
racehorse. as a consequence of its wining, was part of the income of the taxpayer, in question.
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In ITC 779," 19 SATC 32 6, the court haci to determine, (in.terms of
s7 (b), Act 31 ofr1¢941) 'anlarr‘;;junt received by the ltaxp.ajfer in |
recognition of information which led tov-t'he' conclusion of a
successful financial deal, was capital or revenué 1n nature.- The
court came to the Co‘nclusio.n that on the facts, the ani_ount in

question was received in respect of services rendered. -

De Wet] stated that:

f“]n my view the scction, which states “any 'amouht; including any volﬁntary

a;;'ard, so received or giccrued in. respect of services rendered or to be

rendered”, includes any services ﬁmdcred \\A'hcther tﬁey arise outlof a

contractual relationship or not.....Wha't did conéern me was whether the

services here ;cndcrcd were such services as one could call “scrviécs

. rendered” within the meahing'df the section. But the difficulty tﬁatlll had in
that régard, is really ans“;crcd by the ap‘pellz'mt himself, hécause when he
~ was_asked why he thought he rccci\;cd the mQﬁcy he in a genu’ine. and
'honcst way told the Court that it was because of .t‘hc, informétli'on ‘he hqd :
passed on, That is how the bebplc 'who paid him the mfmey regarded the
matter — they “sbaid .that this was commission ca;'l\le'd by him and they
aétually in‘cludcd vi.t in ihcpfice they paid for the shares they.leven'tuall_v
h'ouvght. So it is, not casual information ‘\_vhi‘ch he passed on. Tt is a little
more than that hccausc the, appellant Im“ certain pcrsons with their heads

_together and ‘went out of his w a\ to scnd a telegram to thc managm;,

(Ilrector of the company which suhchuentlv acquired the shares, suggestmg3

that it was |Ik(,|\ that the propnetarv company would bc sellmg out and

4




asking whether he was interested. That amount to rendering of services,
~ and the remuneration he received was in regard to such services,”11

This case clearly recognises that a unilateral act cannot in itself
constitute “services rendered”. Some contract of service must exisf,
whether tacitly, by conduct, before it'can be said that a taxpayer

had rendered a service.

The taxpayer in the case scenario had no legal duty ( one may

argue that a moral obligation existed), nor any contractual

obligatiovn.to inform the police of a crime which may or may not be
‘ C(‘)mmitted. The taxpayer’s reasons for departing Vx;ith the said
information would be.t‘o_ ensure tﬁat he would not be at risk of
' beiﬁg criminally impiicafed, aé an accdmplice,’etc. However, the

taxpayer did not anticipate a reward for the disclosure of such

information. Had he bee_q, aware of a reward, then he may have

fallen within the ambit of para (c)12

at p327

ITC 779, 19 SATC 326 at 327




. CAUSATION

Words acquire meaning in the context in which they are used, the

same applies to the”phrase-’in respect of, which according. to

Solomon JA in Commissioner for Inland Revenue v Crown

Mines,[td 1923 AD 227 at 228, may bé'us,éd in various senses and

in each it is essential to examine the context in order to ascertain the .-

sense in which it is used.

.In De Villiers v CIR (supra) the context within whichlithi's phrase
appeared in s 7 (1) (b) of Act No 40 of 1925 led Stratford JA to
follow the i,nfer‘pretation' of I,t'm__e_S“ CJ in CIR v. Crown Mines Ltd

‘(supra) of the same phrase where he held that:

“tax could not be said to be imposed .“in respect of a

r

particular subject-matter, unless it had direct frelati(')nship --

_to .that matter, 'by which is' meant, I think, ‘casual

relationship’...”? 3

In CIR v Butcher Bros (PTY) Limited 1945 AD 301 at 320; SATC 13

21 it was stated that although the words may infer a causal relation;, '

it may not always be the case. In this bqse the meaning of the words |

16




“in respect -of’. " as used in s7 (1)(d) of the Act 40 of 1925 was stated

to mean “in relation to” or “in reference to”.

InSIR v R‘:mbenheim‘ef 1969 (4) ‘SA.. 314 (A) at 320; gA-TC 31 209 it
‘V\'ras stated that subject to the context m which they épbear,: the
words are capablé 6f a wider.inter‘pretation than that of a direct
relationship -aﬁd stated fu_t"thé_f thét he éo@ld find néthing in the
case of De Villiers v CIR 1929 AD 227,4 SATC 86, which indicates -

that the words “in respect of” always poiht to a direct relationship.’

Tf\é w'ords in para (c), “in r_espec% of” means that thére is a ' direct
relatidnship, not a casual ‘relatiol.nship and _thﬁs in every cése itisa’
question | of drawing the qure.c_;t '-inféren'ce- from all ‘the
‘circumstances of the paym'en't received.!

In the case of‘Stal{de;' v Cqmmiséianef for Inland Revenue 1997: 1
JTLR: 5, one ‘of' the issues, intér -alia, was whe’ther the awafd
rece;ived by_thg taxpayer was receivéd ”in.respect éf” services

rendered’. The facts are briefly as follows:

'3 The word ‘casual’ in this dictum has been read in subsequem judgments and by authors as being a
_spelling mistake. It should apparently have been ‘causal relationship’.

' De Villiers v CIR, 1929 AD. per Stratford JA at 227,quoting w ith approval the remarksof Innes CJ in
CIR v Crown Mines Ltd 1923 AD 121, at p 125-130. .




:The Delta Motor Corporation (Pty) Ltd, a manufacturer and

distributor of ‘motor vehicles, marketed its pfodu_cfs ‘th.ro'ug'h

" franchise dealers. One éuch dealer was Frank Vos Motors (Ptv)

Ltd, which held a franchise m _the Wofces_ter district. Eronﬁ_about'.

1980 thé taxpayer, Standep yvag empl‘oyed by Frank Vos Motors as

secretary / bookkeeper. Iﬁ Emé of the franchise ag'reeme'nt, Fra.nk

Vos Motor.s’ was required to »fufm'sh"mqn'thly financial ret)bfts to

Delta. - These‘l repb‘rts weré d'ra\-&n up by' the _taxpayer' and
v . . :

forwarded by Frank Vos Motors to Delta. ,'To,w'ardfs;the énd of 1988

the taxpayer received an invitation from Delta to attend a

convention in ]ohahnesburg. There it was announced that he had -

beén adjudged one of the top five bookkeeper/ accountants of the
franchise dealers in_Soﬁth Africa. In recognition of achiev_ing

excellent standards of performance in financial managemént; the

taxpayer was awarded a prize consisting of a seven-day overseas -

holiday for himself and his wife: The cost to Delta of the airfares

and accommodation for the: taxpayer and his wife on the trip to

England, France and Sw'itZerland, amounted to R14 000.

The taxpayer did not include any amount in respect of the prize he

had received in his tax return for the 1990 year of assessment, but in

due course the Commissioner for Inland Revenue issued a revised

assessment inciuding an amount of R14 000 in his taxab}e income: in_'
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respect of the value of the prize. The taxpayer’s objection to this

' assessment was disallowed and he appealéd'uﬁsuccessfﬁlly to the

Special Court.

On appeal to a Full Bench, Friedman JP stated that: |

The only provision under which the taxpay_er'could be

~ taxed was para. (c) of the definition of ‘gross income’ ---

The question as to whether the 'prize of an overseas trip

‘constituted ”prdperty” , one had to ask whether the _4

. taxpayér, by being giveh‘this trip; had ‘acquired a right -

which had monetary value in his hands. At no 's.tage had

the taxpayér received any ”prdperty’f on whtich a lhonetary

value could be 'placed in his hﬁnds,. and he was unable to f

_turn the prize into money or money’s worth neither after
a’écepting the award, nor earlier at the time wher the
donation was still an "exe‘cutory donation.

As to the causal requirement of pafa.. (c) , namely that an

amount had to be received or accrued “in respect -of -

services rendered”, the fact that the taxpayer’s employment
~ with Frank Vos Motors was a sine qua non of the receipt
by /him of the reward was insufficient. The services

rendered by him to Frank Vos Motors were not the causa

 causans of the @Wﬂl;(i.‘ The taxpayer had not sought the
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prizé by entering a competition, nor had he expected to

receive anythihg from Delta for the work performed for

Frank Vos Motors. "He merely performed his duties for

which he was remunerated by his employer. What -

- qualified him to receive the prize was the fact-that' these
duties were performed in a manner which delta considered
. to be excellent. The prize had the quality of testimonial or

accolade rather than a rewatd for éervices rendered. The

taxpayer rendered no services to Delta.

'

Having regard ' to the condiﬁoﬁs applicable to the

~

enjoyment of the award, the overseas trip had no “value”

in the taxpayer’s hands which broughf it within the tgrmé‘

of para. (c). Unlgés the award consisted of “money’s
worth”, it did not qualify for inclusion in tenﬁs of para. (c).

Nor was there any basis on which ”mbney’s worth” could

' be attributed to the taxpayer’s prize bil_seeking to place an

‘objective’ or ‘market value’ on it. Whatever it cost Delta,

" or whatever a person who wished to.go on such a trip

- would have haci to pay for it, did not constitute an am'ount"

which could be said to have had money’s worth ‘in
Stander’s hands.

The appeal was allowed with costs. -
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‘The taxpayer, in the case scenario, received a reward to which he

had no legal entitlement and it was thus purely of a fortuitous

nature. The disclosure of .the information to _the_p‘ol,ic'e was the sine
qua non fo‘r the receipt of the reward. However, thé sine quio non test
is insufﬁcient'td establish the requisite degree of causaﬁon; ‘asA was
held in Stander’s case supra. ‘The ‘correc,t fest is to determine
WHether the services rendered were the causa causans of the améunt
received. :

AN

. From the given facts, the taxpayer was not aware of any reward for

disclosing informatio_;l to the police; which may lead to the arrest.

and conviction of criminals in certain circumstances. As stated
- earlier, the reason for the taxpayer’s act may have been to p'reVe.nt'

himself from Being implicated in any criminal activity.

-~ In Commissiom‘er' for Inland Revenue v. Shell Southern Africa -

Pension Fund 1984 (1) SA 672 (A) the court }lac_i to "determine
. whether a' lump-sum payinent from a pension fund to the widow

of a deceased member was a lump-sum benefit which became

recoverable “in consequence of or following upon’ the death of the
member within the terms of para (e) of the deﬁniti_on of ”g’rosél

income’. The payment was in the discretion of the committee

administering the fund. Nicholas JA held that the problém was one
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[

of caljsation, ie. wh'ethel", in .ai case where a 1ump sﬁm becomes
recoverable as a result of the exercise by thé committee _of its
_d.iscr'etion; therel is- the requ.ire-zd' causal _connecﬁon betweer}'i the
récbver’abiii-ty and the 'deafh of the n.1eﬁ‘1ber.

Nicholas JA stated at 679B-F:

“It is clear that the death of the member is a conditio sine
~ qua non to the rec_:oVerability of the lump sum: but for the

death, there can be no pension granted to an eligible

widow or eligible dependant, and hence nothihg which is

"commutal;l_e under rule 37(3): A conditio sine qua -non is
not, however, hec‘essarily a causally relevant factor. (See
Hart a‘.nd'Honore C_éusatioh in the Law a_t‘1‘07,- 121-2). As
Dennihg] poinfed out infMinister-of Pen;jqns v Chennéll

(1947) 1 KB 250 at 255 in_fin,‘ ‘the, latest event in a train of

physical events is not necessarily ‘caused by’ the. first 3

~ event. The learned jtidgé_said at 254 that:

‘the test of causation is to be found by recognising that

causes are different from the circumstances in or on which

they operate. - The line ';betweén the two depends on the

facts of each case’
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- and observe& at 256 that an jntérvening' | caius'é or
extraneous event ﬁay be éo’ powerful a caué;e as to reduce
:.wh'at has gpﬁé before to part éf tile cifcumstances in
-which the.éause operates. -
The péradigm of the pfesent case is an occurrence A (th.e

‘death of a membérD) which initiates a chain of events

leading to the final result B (the recoverability of the lump- -
sum benefi.t), one .of the intervening events beihg :

occurrence C. (the exercise by ‘the committee of its -

~ discretion).

'The question is whether the intervening cause C, which

. -C(‘mtributes.to bring about the result B, is of such a kind

“that it isolates the original cause A so as to regulate it ‘to

the status of a merely historical antecedent or background

feature’,”

The court held that the decision of thé committee did constitute the
) intervention of “an independent, unconnected and extraneous

causatilveh‘fa‘ctor'or event” which isolated the death of thé niember

from the final result. . Thus the lump sum did not become

recoverable in cdnsequente of or fdllowin'g ,'upon the death of the

l

. member.
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The difficulty in ascertaining the necessary causal relationship-

between the receipt and the activities of the taxpayer is also"well-
illustrated in the case of Stander v Commissioner for Inland

Revenue 1997 (3) SA 617.

In Tuck \ Commlssmner for Inland Revenue 1988 (3) SA 819 (A)
49 SATC 28, the facts were brieﬂv as follows

- In 1979, the taxpayer, a recognised pharmacist retired after 30
years in the employ of Wyeth Laboratorles (Pty) Ltd (Wyeth’) In
1957 he became its mana‘gmg director and general manag_er " The
company was ..a subsidiary of an American company, American
Home Products Corporation (‘American' Home’). In 1967 the latter - |
established a manaigement incentive pian, the purpese "hei'ng to

provide awards to selected employees who 'hed cdntributed

%substantially to the success of the company, to alloi/v the_in “to

éartiCipate in that success and provide an 'incentive to coritribute

further. The awards took the form of cash; conﬁngent cash or
contingent 'stock. A contingent stock award operates as follows;

The amount of the award was converted into shares in America_nﬁ
Home. After the emp]dyee retired, the shares }we‘re delivered to

“him in ten artnual in(stalments.' The terins of the nl'an provided that

 the shares would not be delivered to an employee after his




retirement ‘unless he had, inter alia, refrained from entering int_b

competition with the compahy, (the ‘restraint provision”).

It was common.cause that the takpay‘er had madél a major.

. contribution to Wyeth's prosperity. He had served on a number of

pharmaceutical commissions and committees, and was described in

evidence as an ‘outstanding pe'rspnah'tY’ in the industry. His
: pairti‘cula'r strengths wefe his knowledge and experience in
marketing and the good relationships he had built up with various

public authorities concerned with the pharmaceutical industry.

During the 1981 tax year; the taxpayél: received an initial instalment "

of shares worth R14 251. During the 1982 tax year he received a

furthelj instalment of shares worth R20 997..‘

The question before the court was whether the consideration paid .

to the taxpayer in terms of the-management incentive plan income,

or was it capital in nature?

“....it is generally recognised that causation in the law of delict

gives rise to two distinct enquiries. The first, often termed

‘causation in fact’ or factual causation’; is whether there is .a

factual link of cause and effect between the act or'dmission of the




party lcoﬁcé'rneci an& the hafm for which he is sought to be héld
liable; an(i in tljlis’spher'e.the generélly recogmised test is that of .
the conditio sine qua non or thg ’but'fof’ test. This 1s essenfiallja
factual enquiry.f Génerally ‘Sp»eaking. no act or omission can be
régarded as a cause in fact unlgss itpas'se._s' tvhis.test.ﬂ Tﬁe secéﬁd
‘ enquiry postulates that the act or"omiSSIion is a conditio sine qua
non and raises the question aé to- whether the lipk between the act
or omission and the harm is _s;lfficiently'closig or diréct l;or leg.al‘
liability to ensue; or whether the harm is,, as it is said, ‘too
remote;., This enquiry (sometimes called ’cailsation ‘in law’ or
‘legal causation’) is conc'erned basically with a juridical problem
in which consider'atio'ns of legal .policy»m.ay play a part. ,(_)ﬁe of
the factors which may caﬁsje tﬁe link l%etWéen the ac’t or QmisSipn’ :
a-n'd‘ the "lilarm id become too ltenuous (resulting in the harm being
too. remote) is- the intervention Qf some Aindepex{dent,
unconnécted and' extraneous éaﬁsa_ﬁve factor -or event, génerally

termed a novus actus interveniers. (See generally ]6ubert (ed)

Law of South Africa vol 8 paras-‘47-9); The Shell cfase~supra was

an instance of such a novus actus interveniens.” .

'

From fhe above case one has to determine whether the dAisclosure-of '

information by the faxpayér was the legal, as opposed to the factual




ééuée for the feward, in QUésﬁoﬁ. The factual causes of the reward

‘would include thg cémmission of ‘v"the crime, _the -"arrest a'nd:
subsequent conviction of ﬂié offenders.

It is submitted that, the events which followed upc;n thé'aisclosure

oé the information were the &gcisive factors le‘_adfﬁg to the receipt of

thel reward by tl'1e taxp'ayér; It is further submitted that the factuél '
causes, as stated abéye, Iamounts to a novus actus interveniens, which

has .the effect that the information so disclosed, becomes a

“historical ant'ecedent‘or background -feéture” 15

If one thus agrees to the submission postulated above, then the -

reward paid to the taxpayer is of a fortuitous nature, or the quality
of a testimonial or accolade rather than a payment for services

rendered.16

CONCLUSION

The disclosure,of information by.the taxpayervih the case scenario

will only be taxable if it falls within ’the ambit of para (c) of the

defim'ti(‘)n of “gross i;lcome”. However, r'lotwiithst-and'ir.lg the .

wording of this provision, it is submitted that a unilateral act by

. % Shell Southern Aftica Pension Fund case {supra). ~ .

'6 Stander v Commissioner for Inland Revenue (supra).’




: . w7 . b '//
~any given person, cannot per se amount to a “service rendered”.!”

Furtherinore, the reward of R200:000 received by the taxpayer must

have been received “in respect of” the service rendered. On

analysis of the relevant cases and authorities cited above, I agree to

the submission that the infor.matioﬁ disclosed by the taxpéyer did”

not constitute a “service rendered” to ‘the police, nor was it the Iega'l
cause of the geward received by him: The reward was therefore not -
' received ”inArespect of sérvices rendered” -and in not taxable in the

hands of the taxpayer.

'7ITC 779 (supra) at 327.






