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on prestiglous

shortage of  comp

Frw i &

: 7 willing anmd able to serve as directors'?,
Trtowould seem that one must balance the need for punishing
: ~faithless fiduciaries, against the need to protect

ive directors who are willing to taks good failth

This wouwld assist in inducing

o acocept the post of directors.

evamines the extent to which directors and
a gompany can indemnify themselves against

&£
i

nancial risk when

1
It

protect themselves agalnst

g the posts as directors of companies. Furthermors

;the Sxient to which breaches of duty can be condoned andsor

will he considered., as wsll as the extent to which

contract out of or insure themsslves sgainst

paper Ccommences with an

which may be attached to direc

roceeds from the hasis that dirsctors and

the various fiduciary cdutiss
of directorship having regard
acting bons Ffidezs in the intsrssts

care and skill, and interest and duty.

sxamines in detail the powers of’ companies to
directors’ duties and condone breaches thereof

validity of contracts in which directors purport to

in Wall Street Journal, March 13 1969 ("Manvy
ives Reject Proffered Board Seats as Ferils aof
Mourdt" ) nl. col &.
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aforementioned preblems and considers in deteli

S videwpeints surrounding the very controversial nature of s347

210, of the English Companises Act 19835 — Tform

2 Enaglish Companiez Act 1948010

< Finally . this paper examines the approach{es! found in the
h

0 Umited States of America, especially of tha

State of Delawares, regarding the

insurance liability Fodirectors.

*

oooand | recommendations of Tentative Drafi

:,i?ﬂ&) af the American Law Institute

L Governance 1is also examined, some

damages resulting from a breach of

G

,This ‘paper proposes

fay  be ussful

system which would encourage directors

Tinterests  of rather than

deterred from
in respect of companies’ debts and 1

fimnanciall
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that directors and offi

by

the  CompaEny . T

nth century case of Ferguson ¥

v Reynolds and Tillard3, and to more

recent’ cases of Major v Rusine Corners  {(Ptwl L and

Prs, There are. however, certain

Satatutory ewceptions whioch can be noted te this general

rule.

{BY that the memorandum of & privatse company

that ite directors during their term of

o vand past directors will be held liable with the company

of the

jointly and severally for the debts an

LCOmpaAnY .

]

o In terms of Coppanies Act supra. it is noted

“that it & a share capital commences Dusiness

hefoy
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or goods where the company’ s name 1g not indicated

for

Tibhilve the dis o officer is liable to the

by the comnpany.

¢

Cthis amount unle

I terms of @424 of the Companies Aot zupra, it is noted

sothat o Af the business of the company is being carried on

recklessly or with the intent to defraud creditars of the

company or  creditors o any other person  or  for  any

whicn w

b1l
0

sourt may declare any per

avdulent pur

~h
]
3

Enowingly a party to such a contract personally liable

or liabilitiss of the company.

tiorn of the contlict of interest and

Lebowa Development Corporation Ltd7

The remedv,  provided for by

Dwas noted  and  disouss
AR (1) . supplements the common law remedies available to
anvane injuwred by wrongdosrs who carry on the business o

fa. o The

Ttompany and who cause injury

llstatutury remedy presupposes the existence of debts or other

the part of ths company. These may include

the company itself, arising out of Jdofus o

Ipa o arising out of contracts. Unless therese is already

indepsndent cause of action &Qains the company., s424

when a pre-—

cause of action lies agail 3 i company alones,

the court

guﬁder that causeg of action to such person
W have krnouwingly carried gy the company & business
recklessly or fravdulently. Thus, claims by persons al
‘épjmying,a cause of action agsinst the company may then. in
terms . of section 424(1 enforce an  actiocn against  the
VTQfGHngEFﬁ personal v, Lifern the pre—e: : : o
Caction lies not only against the company; but also against
the wrongdoers, =424 provides the claimant with an

Rddlt onnl remaedy against the wrongdoers. It may alsao serve

dez



to render the wrongdosrs liable to additional causes of
action which, in the absernce of a declaration under s424(1),

wolkld be avallable zsgainmst the company alone.

‘u?t would appear that =z declaration wunder s424(1) is also

= the benefit of the company. If a

[m]

Cimtended to be T

wlaimant should choose to recover from the wrongdoer, thus

o forgeing his claim ageinst the company, the company would
e dErive an indirect benefit from the declaration. .

gjf;‘rpuarﬂTHH the conduct rendering a director personally
V Liab1e5 it is noted that <424(1) specifies TfTour ways of
of & company resulting  in &
recklessly, (i1} with intent to

company, {(iii) with intent to

ome person other than the company,
DU ROSE . A reckless or fraudulsnt

e in the name

C
the carrying on

uation, & paErson

co
rnoted that in the context of
in contradistinction to the term
"recklessly"” implies
of care that would be observed by
conducting the business of the
o that standard constitutes
a mors ssricus departure constitubtes gross

ir the context of the section. is the same
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(iii) FIDUCIARY DUTIES OF DIRECTORS
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- General
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of
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atrlctly
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that

applica
te enter into

intersst

al lowed
perscnal

shall

hes - |
thasse whom is bound to protect.
this principle adhered to that no
allowed to be ralsed to the fair:
contract so entered into".

b
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whiich
wWith

has

g

is =31

that a director, from

ands in oa  Tiduciary relationship Lo (the

fiduciary relationship arises for the purpose

~h

the company. fiduciary nature o

that

Js
1§
3

SIS ES used and snxercise

velaopment ", it was noted that the

Corp supra
;

ahserve the utmost faith towsirds

irecharging that duty. the director is

independent and to take

hest

A

the interests COMpany as

representing af  the

and

in

He  may D the interests

him, and he may even be the servant or

but,
hes
to the

and

th

[EFSan carrying out his duties

ﬁ

obliged to serve

of: the

@ director. is in law

interes

i~
n

the comp axclusion

natc

any

"+

ML . emplover or principal. He cann

(18543 1

163 E to

Macg 461 (H.L.Sc).



as a director exceplt where there

ts of the

d to vote in the interes

r. he cannot be subiect to the

principal other than the company .

Fhe director has two fundamental duties:

ke must exercise his powers bona Fide  in the interests

ce himself in a position where his

o the

&
personal interests may conflict with

collows a director

4

for a company in which

these duties. various other duties
r. hie discretion or act

=+ ar deal with the company ctherwise than

.:

good faith or make a secret profit or take certain

oted that the company may claim damages in

ies orF compete with the company. v .

‘s two primary remadies for breach of duty are:

or profit acguired

& right in certain  circumstances, to st  aside

contracts sntered into by it -

Conzultants L¥d v Cooley?td,

itd v O ' MNallev and Atlas drganic
Pikkewyn Ghwane (Pty) LEJ¥E, it is
respect of loss

&= sufferad as & result of the breach.

ER 162 176.

[

(171} 2 Al
{1974) 40 DLR 3Zd 371 I9Z.

{1981) 2 &

I
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directors themselves

. may therefore be

In Percival v Wright'®, it was noted that direclo

their fiduciary

Ccampany ., as notsed 1n Be

&

In TFranzraal Lands Co v New Relgium (el Land and

3

Develaopment (o' and Bamford v Bamford', it was stated that

af a power in breach of a fiduciary duty is,

Snevertheless, a valid act and is voidable only against the

and third parties with knowledge of the

director’'s breach of duty. Furthermore, bDbecause fiduciary

do  rnoet replace other duties of directors, if

directors do act. they not only breach their fiduciary

ties, but also their duties ta act within theilr powers and
1=

wilty of theft or fraud or unlawful

mpetition.

R M

duties to the company . alone and not to

hareholders  individually or to  the company’'s  holding

3 v fever Rros LEd o to its

[
g

noted in Lindgren v L & P Estates L[tdY7 o

as

a member of .a group of companies,

v
7

=
il

compan
roup as a whole, as noted in Charterbridge Corp Ltd v

Bank L+d19,

.

08)_'Duty to act bona fides in the interests of the company

irectors must act bona fFide

in the interests of the company. This has been rnoted in the

=t and Tweeds LtdY¥™, ZA Fabrics L

4o
1 -

i i

O 212 238: (196%) 1 A1l ER 969 (LQA) S72-9735.
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1931 ALl ER 1 (HL).

17, (1948) Ch 87Z:; 1948 1 ALl ER 917 (C).

e L (1970) Ch &% 19469 2 A11 ER 11685 (Ch).

W, (1951) 2 S5A 401 (A).
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N Millman2 and Atlas Organ:s Fertilizer (Pty) (9 supra at

Directors may a=t only For purposes  within  the
of the shareholder guza shareholders=, as noted in & Q

N v Hepker?t, Therefores act arbitrarily,

in Milis v

capriciously or for an

pocted  that

U wiglsea,
directors and not

xwhat the courts cor of the

;fmmmpany“ That is,. th g i i ] not consider what is best
e For the company from a busis aint visw, as noted in

Cewvin v Feld and

i
.

cg - . - - 4 . -
cglirectors may not exer = : cowErs Lo fealt oF injure

> rhe interests of the

SO Thus . as noted in

SorCe?, - directors may oot

of further:

P

imterests of persons othe:

< ¥ Daily News?2¢ it was noted
. for an improper purposs,

even where

Limay nct

2, B v Hepker 1 (3.
P2, {1938) &0 CLR 150 153,
3. (1942) Ch 306: 1 ALl ER 542 (CA).
Cr1864) 2 HEM & M 10, )
T, (1920) 1 Ch 77: 1918-1919 All ER 31Z.
2, (156:2) Ch 927: 2 A1l ER 929,
Fﬂ;.: (19673 Ch 2543 (i9&&) 2 All ER .




td supra?®, directors may not exercise their powers for the
the

of defeating the wishes of the majority of
of

the purpe

PLIFpOSE

L ehareholders  in general meeting or  for

altering their volting power.

In Howard Smith v Ampol Petroleum Ltd supra and in Tec &k Carp

td v Miliar® it was stated that where there is more than

"fon@ purpose for which the directors acted, the court will

purpose  for their action Was.

“‘detPrmlne what the primary

Wheref re if that primary purposa i improper . - the

dLrPLt ore’ action is & breach of duty notwithstanding that

L ihey also acted for octher purposes which were imﬁrmperc

where the primary purpose s & proper  oney the

af the powsr is not improper merely because the

of affairs which, if

,howevér,

bhe to hring about a

..I\.“
Fhe achievement thereof would have been the proper pUITREER,

their exerciss of  the

~wonld have prcerec  1mprog

(Pty) £Ltd v Noodside

roted in Harlows 'z Nomineex

gtrance) il Co3 and Teck Corp Ltd v Hillar

e mors fact that the directors benefitted from an exe

of the puer does nobt make 1t isproper.

Irn Bamford v Ramford supra® and 54 F
terd that where directors exercise & power

no
impiroper purposs, the trans saction is voidable at the

i

i
e of the company. Where the transaction is wit

e

“third parity, it will be voidable against the third party 1f

"he was aware that the directors were acting for an improper

A0 821 BIS; (1974 1 A1l ER 1126 (FC) 1134,

N

[ ]
|
0
k!
£

AR ODLR 34 E88 IZ7.

I-A
0
)

i

I..L

FhEY 121 CLR 483,

l']']

{

%

(19735) Ch'at TEE: A1l ER at 97E2-9735.

At S94.

d v Hillwman
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v Cramphorn Ltd zsupra. Baaford v Bamford supra and

Co £33 v Newman Industriex Ltd (213,

?rudwnLJaI A

in general meeting may ratify

Hiﬁlwas noted that the

or condone a director’' s breach of duty. The director who

idifavour of such a reseolution orovided that in so doing he

V- ‘does not commit & frawd on the minority, as noted in
' S Alex anver i Automatic Telephone Cia3e el
dzsurance o Lt ¢ Hewman Industries (2} supra%,
Furthermore, in the Atlzs Organic Fertilizers case supra. it
. T was stated that where the company suffers damage as = result
of the director’'s breach of duty, such damages flowing from
Vaochreach of duty may bhe claimed from him.
(C)Y Conflict of interest and duty
The second fundamental fiduciary duty of directors of the
& posiition
their duty
Anaither 1%
Iniectaseal CC and Giherz3, GSoldstone J noted that in Atlas
5 33 At 7Oy 1194,
3, ER =t 975.
s, : (Chi B&Z.
- 38, TSR N
87, t 849,
38 Rabinzon v Kandfontein Gold Mining Co Ltd (1921) AD 168
' 178--17%9: BRoardman v Pbiﬁ:; 1947 AL 446 12351245 196& 3
ALl BER 721 (HL)Y 758,
SR (1988) 2 86 54 (T).

as noted in Charterbridge Corp [td v Llovd s Bank

hreached his duty may. in his capacity as shareholder, vote




Srganic Fertiiizers supra. Van Dijkhorst J said that the

general principle stated by Innes, T3 in the Robinzon case
that where orne man stands i & position of
of that

‘ involving & duty to prote
cather, he dis not allowsd to place himself in a position
where his interests conflict with his duty. This general

statement is narrowed down in the field of company law. Vean

jkhoret, J further notes that an individual director is

3
Tt not, as such, an agent of a company and is therafore as a

con his own account. even in

Free to transact
‘ of which he is a directar.
Lord RBlanesbuwroh in Bell and
and Otherz*, where it was. held
Rat. "it not appearing fTrom the regulations of the company
tor's services must be rendered to that company

company s h2 was at liberty to become

a
E] rival COMPany and it not Peing

ing to the second company &

egtablished that he was ma
information obtained confidentially by him as

5 .
v ey

i

irst company, he could not at the

that company  be restrained in his

-
¥ However, Lord Blanpesburgh notes  that 1t 1s
; g

inconceivahble that :tom to hold diresctorships  in

compeiing companies whizre managing directors have

bheen. emploved. It is impossible for one to advance  the

interests of two actively competing businesses

-« i
[

Jmod
ot
1
fad
’: .
o
i

Con

director of both. l.askins*t note

ig amninently more satisfactbory to apply ths no

% iin-a poasition of trust
- be he agent. mandatory director or whatever - he
itably attaches to the

A\

r
power without responsibillity principle and simply to
say that if a person is in fact

cannot escape ths duty that inev

-y

A0 if9E2) AC 161 (HL) at 195.

i, (1982) 99 ZALJ AT 403,




S Furthermore, in Rellairs v Hodneit and Anoiher'? it is

the form of a company to give effect

Tmoted, “That they

) to and " carry  out  that relationship, does noi affect the
Texistence., nature or extent of any
upon  Bellairs that is relevant t
’Since principles of =squity wunderl:
think that the substarnce of their relationshis znd not the
‘-fo?ni in which it is cast must be looked at in order to
- Cascertain its existence, nature and extent”.

However, Goldstone, J in Sibex

that - the fiduciary duty of an

company -and  that of & menber

Carises where he acts as an agent

however, no guestion as to the

& managing director and general manager

omanager were not a dirsctor).

In Atlas Organic Fertilizers (Fty) Ltd supra it was noted

- that this matter must be approached Ton & £o

-basis”.

™,

[ - - : PN S n e {0 - P - ol R
Furthermore, in Robinson v Randfonielin Estates

"

o LT Supra ardd Gundeltfinger S African Texti

" Hanuracturers Ltd*S, it was noted that a dirschtor may- no

on behalf of his company in which he has an interest.

a director must:

correct any material may have

company to

heen made and which may
comntracts
©o(iid) respond truthfully to guestions ot to him

1;¢"}* concerning the contract;

e g197m) (1) 8A 1109 (A) at 1130 E-F.

s, (1939) AD 214
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{iv) disclose information  which he  may know will

influsnce the company to contract.

cFurthermore in Gray v New Adugarita FPorcupine MNines L&d

Supra* and Twperial Hercantile Credit Aszsocration %

Coleman*® and FBepson v Heathorn*, it was noted that such
t

Cdisclosure mus bhe made to the members 1in general meeting

i

card  they alone have the power to sanction the contract.
d

This they may do either by way of an ordinary resclution or

by, unanimous consent. In HNorth-West Transport Co LId v

it was notsd that in & general meebting, the
=zd director may vote in his awn interests on . &any
which he is the holder. edxcept where this would
the minority. In Nowick v LComarir

was noted that the articles of &

=2 into contractse on behalfd of. the
provision in the articles can allow

ion of the rule tham permitted by

ot . Im Maorgan—-Spith v Elekiro

(1871) & Ch 358; (18732) LR 6 HL 189.

(1842 1 Y & C Ch Cas 226&6.

(1887) 12 AL 589 (FC) 593-594.
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the conduct al
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executive
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o trade
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Hivao Ltd v Park

g

1y special ski

Duties aof care and skill

ries Development Corporation of

leged it is

af a director’s duty

s the estent of a

sidsrable

directors who

company ’

ot under

MEaEny &

nature, to be
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Penningston s

e (1932) AC 161
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Campany
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« the terms
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Iopment Corporation of 54 Ltd

lll

(rthprmmrﬁﬁ in Fisheries Dev
?tupra and Re City Fouitable Fire Insurance Co L¥d supra, it
r

Cwas Tnoted  that if a director fails to exhibit,  in  the

i1l which may be

- performance of his duties. that degree of

reasonably enxpected From a person of his knowledge and

experience, he is liable to his company for any damage it

?g‘uméy have suffered. He is. however, nobt liable for mere
e%rmrs of Jjudgment and is not reguired to have special
'Hlminpsq acumean  or expertise or even exdperience  in the

: of the company. In Paviidez v Jenzen®  andg

vy

Ax td v Newman Indusitries LEd - (2)

Lt
P
+
o)

["¥4

HE

A

iy

in a general meelting

1t was mosted thal a

a director’s bresach of his duty of care and
t

T
m
3
z
5
T

he director guilty of the breach of
‘duty may, as a shareholder., vote in favour of such a

rresalutinn provided that he ics not committing & fraud on the

minority.

el (1956) Ch S65; 1954 2 All ER 518,
LB At B74-5,




f?*(iV)‘THE EXTENT TO WHICH THE COMPANY CAN RELEASE DIRECTORS
S FROM THEIR DUTIES

ctian 70, sext of the 19246 Act, now 2247 of

1 By Mot 23 of 1939,

was introduac

“any provision. whether contained in the
company o in any other contract with
wnpthm 3 s oF implied,. which purpo
any director or officer aor the auditor :
from any liability which by law would otherwis
ta him in respect of any negligence, default,
duty or breach of trust of which he may be
Felmfiﬁﬂ the company., or to indemnify him

0
any suoh ity. is vesid' .

The corresponding section in the Eng
1

the Companies Act

we of altering

¥
E for loss caused by
L2 hreach was disheonest or wilful. Thers 1is zome
as to the effect of the provisions, that'isF
. prohibit exemption from liability only or also
orovisions in the articles winich, Deing
- with the
. ector OF
. at the intenticn
in the articles or
Yo purports to exempt
L against any liability
1d exist in law.
all to & provision in the articles which purgorts o reduce
ate any duty which, if such provisicn wWers
- law ctherwise attach to the director. Whesther any
" such reduction ar abrogation is, or is not, =ffective is to
be determined by the appllcdtlg of the law.

o3, Henochsherg at 284.




may lawfully indemnify

 »15 terms of subsection (2) &

-

director, officer or auditor in respect of any liability

the subsection. However, it ie submitted that
procesdings smust arise out of the conduct - of

afflcer

i
-+
bl
i
[Nl
oL
W
5]
[
=

concerned in his capadcl

o asditor.

It is submitted that a provision in the company’'s articles

purporting to abrogate & director’s duty of skill and care

Sig an d1¢d as being contra bonox mores. Furthermore, in

?tw“ma nf s247(1), the articles or a contract binding the

cocompany cannet  effectively ewempt a director  from  or
1

Cipdemnify him against liability for breaches of this duty.

L liers and Benade at 327 note that in terms of s247 of the
1.
1

'Qctﬁ any provision or term which purports to exempt  a

rector from liability in resnpect o negligence, default
T

f
il
-i
":!
lf i
’OJ—
0

oF hrdath of trust" is void. Thus any act which
breach of the

duty that the

of s247(1) no

contract can

Yo company  against any  liability  towards  the company which
cwonld normally result from their negligence, default, breach
t

Feach of trust. This provision, they s
to end an earlier practice of providing in - the

for the indemnity of directors for all liability

F Sthan for dishonesty. The anly indemnity which can
‘ 5£1}1’be provided for is to indemnify s director. officer or
against liabkility incurred by him in defending
in any court proceeding which was decided in his
The sams applies to acts in respect of which the

(R
of =748 of the

couwrt granted relief from liabilaity in

i




ta be noted that it is the practice to have a

the articles to ensure that a director will not

whers he Bas  won Mis A& i Fass Ireen

"[nnuurccak ‘wlly prosecuted, but has nevertheless nob.

for  somna

T recover his for saample,

Cwhere the other party is unable to pay or where the court

ifi

did not award him costs or all of the costs or where costs
are wunrecoverable as in a oriminal case o where the 1z

=1
of an accused

'#meg not provide for the costs and expenses

uf?whd hag successfully defended himself.

vm cme =

At ws consider the arguments by various wiriters on vP(L1 wiy
of  the

Z0% of the Companies Act 1948, (presently
Campanies Act 1985) so that we can trace the development and
Joutline the difficulties with this rather controversial

s section of the Act.

CGregory submits at 421% that the literal effect of secti

[min}
n

n

205 (s247 of our Act}) is to aveid all fores of exclus

o

in

From liability, drawing no distinction betwsen exemption

From  the scope o the dubty and from  the

consequences of & breach of duty. thers is
noathing which can be said to allow directors to hold their

offices safe in the bnowledgs that they CET commit
] bresach of duty or breach of trust, He

B4(32), doss not alter thics

J{ii) Im the case where & dirvector’'s liability to suffer
SSCission oF an account is under the "automatid

the courts refuse to consider whether there has been a
breach of duty. Thus s20%; which is endangered only by
a

articlies allowing breaches of duty., is unaffected.

"The Scope of the Companies Act 1948, S[Section 205" Law
Huarterly Review vol 98 1987 a

H'
52y
L
!
D
i
I
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At

LY Where a director’s o f

et

a breach of duty,
protect him because 1t does not precluds rescission or

an account where & breach of duty is committed.

wdingly he states that thers is no reaszon o cut down
the literal meaning. Gregory submite thaet draftsimen of

Imhle A in the 1948 Act, haves conseauently linked the

sgrtimate nesds of the bhusinees world to

L of eqult

..lu

v EBregory submits seem to have

—~h

and sCope o

C o omade any progra:

of the Engli

: claced upon the
- ocwssection by writers such as Gowsr, is relatsd to the fact
othat Table A, article 84(3), is to contsin an

Gower states’’y

1ly that i1e s becsu

o place himselT
e benefits he

and to
C&n [
which

dll@ to:
retain
;o longer be saild that
2 there could be a conflict
. the permission.

"f'
IH

P

include in its articles,
more of  the genera dut
directors. Any such pFDV'
form of a reduction or abrs
_ as apposed  to o an edempiti
8 : liabkility for breach of RN
i ‘section 205% ... . [It] is <=submitt directors
L cannot be effectively released from imary duty
. 0af honesty, though it must bs admitted xu' here is no
express authority for this propositicon®.

[It1 is open Lo a company
i

kwA,” PF}n:J,lE£ af Maodern Company ifaw 4ed 1975 at &01-602.




Gregary notes bhat the support aof this vi

ams Trom Table

-Browne argues that Table M,

Feo articles 78 and 84, Gore

 :aFtic1@ 84, exempts a director Trom the full scope of the
a3 5 F

cequitable duties and such exemption must be valid because it

ot
]

APPEArS the Companlies Aot That is, if an article

Creduces a director’s duty, it can reduce any duty. Sance

tarticles exsenpting a director from the scope of an eguitable

Cduty  are valid, section FOS can only apply to something

other than clauses of this tvpe. Thus the section applies

TN ]HE‘!’-f es of a breach of do

- Bregory submite at 414, that

othat it leads to oan unsatisfactory result,

by one which says that the consecquences of

only to Clauses whioch exenpt the director Trom T e

irector is sxempted from lizbility just as

Trules do not oapply to him.

zubmits that literally the section prohibi

both from the scops of the duty, and from the

{z) The section strikes down ANY DrOViISIions - .. foar
Aaxempting“ any director. The word "for” shouwld not | be
regarded as supsrfluous, it shows intention o aim.

Thus: 1t is the conseguence of exzemption rather than

ion that is the domimant

1} A test to determine scope of
of a hvpothetical situstion.
article prescribing & director’'s standard of care which

was lower than that impossd by the general law. The

dlreL«ﬂr'ﬁ conduct measured up to the standard required

1aw., I+

r
7
i
—1"
J
m
]
i
St

by the article, hut not imposed hy the

the company sued the director for n?cligencw, cotld he



plead the article as a comnple

the

artic] Fall  urder

sitbinits thats

" affords to

with

£
L.

i
his

ore
compli
Fim from 1
af  law would
-anlJuanw

ance i
il whiioh
aotherwises

e &t

W
s

fIrie  weakness which

prescribing

ie that <205% states

StandardF

provision is an  exempti

compare the director’s

with
that

bii

=t tion under

{2

@

proY LS LN .

[

diestinction between

Thie
conseqguenc

Gore-R

cexemptions from the

based by Gowsr  and

4(

{Il

Y, which  they
wn,

ticle.
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a standard of car
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(" w‘_'li-' an
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mpting
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Fourdedd
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ane would be
operation :
Rim 1

to

that to test whether a
ause orF not. one mudt

rion Tfrom

es 8? breach

lr_".tll‘E
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Gregory does not agrea. Table &, e B4{R),

provides:

rector
under
of auditor)
of dire
terms {(as to
directars
(i intending
1tqu~11f1ﬁd by his
w1Lh the company wnth rega
any such other off
A% VETIGOF » purchaser
ary such contract
arrangement entered into
the company in which any
way interested be liable
shall director so C 1*
inter e liahl
COMPAany ary 3 f
contract arvangemnent
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construction
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‘- Construction

Article 84
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of Table Ax
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Canm
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asnked whether Table &, articl
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contlicts of

X
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ray v Fordse

MIt is an
in
otherwise

person

{3 rFegory

bet

=tinot provision

ter

Mas

submits

Lol

inflex

&

fiduciary

adopting the literal interpretation of

v grs
el

e

ihle

expressly

18941

AC

44,

Gl

dismics

duty. Be

aubject

iy [ o account

l. o

oyl Y e construead

Thus,. Gregory

Gore-Brown allow Table A to

e Tlaw in

their interpret

articles 84 and 78

atates that a dirs

reference to the

in certain
scope of &
as a direct
submits that

dominate the

the constructicv of

ation of the

sxemptions, whethér to relisve

ar the conseguences

[ 0

tomatic

ol thaty

chedl «

rule of a Court of
position R

1
provided, entitled

= The articles in the

Egquity that a
iz not.  when

to make &



“'.11;1d inte

prn? it. He is not allowed to put himself in a

where his inte and duty conflict"”.

Thus, following Lord Herschell, "unless otherwise ewprea:ly
provided”, the articles permit a director to hol other
gffices withinn the company, to contract with his  company

_wh(ther a wvendaor, purchaser or otherwise and to have any

Eoin his company ‘s contract. Greqgory notes

ffthai the articles define the conseguences Trom which  a

odirector is relisved by that consent:

"o nior shal any such contract or any
‘ &

Fered into by or on behal

i
3
Y.l. Tt

AP ArQemnsn _
in whioch any director is  An any  way  in
liable Lo ez avoilded o Ehall
contracting or being so int
o the company  Tor any QFOvlt
fealised v any such conitract or
such director  holding fha+
thereby establa

CGregory notes from this that two rights evolve - to demand
reccission or to obtain an account
the automati

crementioned words. Thus he sitatss that

there. is athing to effect s205, which applies only to
provigions for exempting directors from various types of
hreach of dubty. Thus, regarding thse automat

the remedy doss 1+ depend, according to Lord For

Cif1 Reaal (Hastings) Ltd v Guiliver supra, upon profit of the

& breach of duty. Hence GBreagory submits that

dhese words canneb be said to authorize the commis SEION

However . Gregory notes that the court will award FESCLSSLON

rt
o
bt
-t
+
=
i
L
'—a
i
o
i
facl
]
5

or an account only by reason of the fact

-

has. committed & breach-of duty. The 11

)
at
~+
it
o]
'y
-
o
=3
Sl
i
)
"

[n}

Carticle 84(%), are evidernt. The paragraph does not say that

~iesion oF account would be

audirectﬂr ie relieved when res

vy o f a hbreach of

awarded "hy reas

submits ©

breach of  dulby
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;Vtﬁeﬁe is nothing in the words to suggest that the failure to

give proper advice, the concealment of material information

ar- the imposition of an unfair bargain, are intended to be

© included within the scope of the section, nor is there any

'jgstificatimn for reading extra words into the article to

achieve such a purpose. Since +there is nothing in the

article which can be said to authorize directors to commit

*;bﬁéaches of duty. there is nothing to limit the ambit of

=200,

el

A;Aﬁticle 84 does, however, take advantage of Lord Herschell'ls
~wards in other parts of Table A. That is, a director is

{4PEFmiﬁtEd to count towards the querum, article 84(4), and he

ccan act and charge for his services either personally or

throuwgh his company article 84(5). There 1is, however,

‘mothing in the wording of those permissions entitling a

terms be imposed. . ‘ S

Article 78

"‘Thiﬁ provides that:

s director of the company may be or become a director
or other afficer of, or otherwise interested in, any
company promoted by the company orF in which the company
may. be interested as sharehalder or otherwise, and no
- auch director shall be accountable to the company for
any remuneration or other henefits received by him as &
director or officer of or from his interest in., such
other company unless the company otherwise directs"

Gregory submits that there is no justification for reading

RN

R

cvtra words into the articles to the effect that a director

isynot}liable to account "irrespective of whether he thereby

“commits any default, breach of duty or breach of trust". It

 ié}onIy by adding such words to Table A, article 78,'%hat a

director. Gregory states, could claim secret profits or

carborate opportunities. Thus, only by adding such)wﬁrds

b

Ln

e;CDurt'bf Equity to authorize & gdirector to charge excessive .

e*"'r"E\'munE\r”atictr‘x.I that Unju%flflablﬁ work be done or that unfair




would & conflict with s203 arise. Therefore to adopt the
,1itéral interprﬁtaticn of the section. Gregory submits that

it is not necessary to accept Rird's propesal to ignore

SUArticle 78 as a ‘statutory aberration’ ",

pDn the other hand, Farkinson® npotes that the extent Lo
Wwhich a company may relax the duties imposed by the common
ulaw-and equity on its directors, is practically significant.

'That is, in his view Schedule 1, Table A of the Companies

"A« 1948 provides two examples of directors being permitted
ta act in a way which would otherwise amount to a breach of
duty. article 78 permits Inter alia & director td be
;i@tereéted in a company in which his company is interested
“and article 84 allows a director to be interested in &
‘{ffcdnfract made with his company. - Farkinson Aargues that the
two articles are evamples of the ability af a company to
7ifrée its directors from a specific head of fiduciary‘duty,

hahelﬁ the duty not to place themselves in-a position where

“their prlvate 1nterests may conflict with their duty towthe

~cnmganyc Thus, Farkinson argues that articles 78 and 84 of

"Table A wsonstitute releases of the duty imposed by eguity on
- directors not to place themselves in & position where
private interests may conflict with their duty to the

“company . He argues that these articles and similar artlclea

whicﬁ a company might adopt to release the "mo-conflict

duty" ‘as it applies in other circumstances, are valid

bhecause =203 arly invalidates articles which exempt
dlrectard from liability for breach of duty. Thus, while
r}f the no~conflict duty may he released in this way, the duty

.tQ act in good faith and the duty of care may not; hecause

~ this release would constitute a breach of the fiduciary

"The Fermissible Scope of Articles Excluding the Duties
of Company Directors” The Modern Law Review 1976 vol I9
at Z94-401.

"The Modification of Directors’ Duties" Journal of
Business Law (1981) 335-3405. :
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’]Felationship between the director and company. The duty. to
H«‘Xaﬁt for & proper purpose may rnot be relieved either, because

o phis would undermine the rationale of the duty, which is to

i prevent the board from interfering with matters which are
nat management functions, but are rather the concern of the

eshareholders. Thus it is not open to a company to

circumvent s208% by including a provision in its articles

freleaﬁing the whole range of directors’ duties.

L While ‘it is argued .that the no-conflict duty is releasable

is’ndt necessarily always desirable. That is. a blahﬁet
» - réiease in the articles deprives a company of its ability to
)l; scrutinize the transaction which gives rise to the potential

 ff£anliEf of interest and duty. Furthermore, the likelihood

that a director will exploit his position to the compény’s

. vdetriment. is increased. However, duty-releasing provisions’ -

By
L

often avoid the expensive and time-—-consuming process  of

,‘dﬁééiglné'gharéﬁDider consent.

f‘ParkinsoQtsubmits that it may be desirable to appeoint non-

g{Ecutiye directors to perform a supervisory role where the

. appointees will often be directors of cother companies with

*jE“Dverlapping interests., and hence, possible conflict of

N

~the duties owed by non-executive directors, Farkinson

s osubmits that a provision in the articles is an attractive

’ :-way’fo§m1ving this problem.

Lo

L Rarktinson notes  that there have been numerous opinions

o

s raised on the effect of <205 on articles 78 and 84. Hes
. notes the arqument of Eaker*, which can br stated that

"ariitle 84(1) notes that:

A director who is in any way. whether directly or

I3

0 indirectly, interested in & contract or proposed
T 8 (197%) Journal of Buzinezsz flaw 181,

by a provision in the articles, Farkinsen submits that this:

‘

iaterest. Thus, in the absence of & statutory-relaxation of
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contract with the company shall declare the nature of
Chis interest &t a meeting of the directors i
accordance with sectiaon 199 of this Act". ‘

‘“fyﬁéker contends that unless article B4(3), cited supra. is
conditional on compliance with article 84(1), it is rendered
‘void ﬁy 2203 because it is an exclusion clause. If articie
‘84(3) ie conditional, it is valid because it does not exempt

Taodirector from liability for breach of duty, but merely

smodifies the duty, requiring a director to disclose an

 infere$t in a contract with the company to the Board,

caccording to Baker, the duty should be regarded as modified,

S :athef than abrogated.

,ParkinSDn5 however, rejects that its effect is merely
‘modificatory, even assuming that article 84(3) is

Wﬂ@mnditimnal on article #4(1). He states that a director who

has an interest in a contract with the company will prima

‘ﬁétie:be.liable for breach of duty,. but liability ma¥ be

- wavoided if the breach is ratified by the shareholders in
‘1ﬁ'7@enefal gyeeting or if  the shareholders have given prior
””?permiSSiDn to the director. Thus, it is not simply a matter

of disclosure. The shareholders, in general meeting, must

”véuthnrigﬁ the breach of duty. Farkinson states that it

'would'be appropriate to describe article 24 as modificatory
fff its effect were to substitute the board for the general

hﬂ?meeting to authorize the breach of duty. This is not so,

- however, because directors do not authorize a breach of duty

Cawhen disclosure is made to them in accordance with article

et

a, 84} 'Thusﬁ he argues that 1 is article 84 itself which

hetter described as a conditional exclusion, rather thanmn a

T modification of duty.
?Furthe#mmwé; the modification argument cannot be relied on

’~7;h support af article 78, because the article

unconditiconally permits a director to have an interest in a

~3
-l

Jinstead of to the shareholders in general meeting.- Thus}y



cdmpany in which his company 1s interested and hence it

evclludes the duty altogether.

However , Farkinson atates that there is no justification for

“reading s20% as subject to Table A in such a way that where

L, they are inconsistent, Table A prevails. Gower notes that

_?iﬂ"this would suggest that only articles identical in,  all

5

“ifespects with articles 78 and 84 would be valid, which is

“uplikely.

arkinson rejects a third approach by FRule and Brar ez,

'dealing with article B84. These authors argué that article

SR ds UNNeCessary because, if a director who is interested

in‘a contract with the company discloses his interest to the
hﬁard and does not vote on the contract, he will not have
_5keached his duty and the validity of article B4(3) is
| director’ s

ihsighificanﬁ because it does not affect a
Gnlidability.
a director whd cohtfécté with

terest in & contract with the

&
‘in a position where hie interest and duty may canflict.

4 l’ WIS ¢ . mexy E’] V4 t:'F.? cCaLse (=1 d l ¥ E’Cth take‘:— Nno :'E\r_t .:L?l 1 t h‘:}
Lo L 4 .
I l_(_!ntf—a\_t_q thlS dDES Il‘:‘t

j
ot
T

© company s decision to enter inte

mééh.that 1e¢ has put himself into position of potential

duty

a
”cdnflict= e a director he owss the company =2 general
not to harm it and in contracting with the company. he may
: v@éll do sa. Thus, Farkinson states that although a director
kfﬁ>may ;omp1y with article 84(1) and (2), he will still be in

°>jbfeach'mf_duty if he contracts with the company and sthus,

farticlév84(3) ie essential to save him from laability.

":‘Thus it is evident that the variety of explanations

“mgntionad supra illustrates the difficulty in determining

“Ex&mptihg the directors" (1979) HNew Law Jaournal b&.

\

e
29
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'Tfhm rp]atimnship between 205 and articles 78 and 84.
Fdrllnkon asubmits that the effect of s205 on these articles

Wd: never properly considered by the statutor» diraftsmen.

lﬁﬂrkinsmns however, submits that the best method to obtain a
warkable solution is by recognizing that the "no—-conflict

7dﬁty" dis a distinct head of fiduciary duty. the epecial

'chéracteristics being that it is releasable and that the

‘effect of articles 78 and B4 is to release the no-conflict

@,gdgty as it applies to the particular circumstances set ut

in these articles. Thus, like Gower® and Gore—Rrowne®*,

- FarkinsDn maintains that the releasability of the no-

ch flict duty is crucial because s203 does not invalidate

‘pFDVlSiOﬂS which are duty—-releasing, but only those  which

Pl

“that  the section refers to provisions which exempt

S director from liability "which would cotherwise attach to

Shim" oin respéct af a breach of duty. Thus, the words fwhich

would otherwise attach to him", must refer to the exclusion

af liability for breach of duty and not to the release of
(jétyg betause a director cannot be guilty of a bhreach i
not subjiect to the duty, and the wards “megligence,

fault, breach of duty or breach of trust”, all presuppose

lStEﬂCP of a duty which has been breached.

Farkinson, however, aubmits that the duties of care and cood

‘faith are not releasable by a provision in the articles,
T hecause. such a provision would amount to p:rm1:51 onn to harm
J)fhé company . which would be inconsistent with the fiduciary

‘position of a director.

~34,

exempt liability for breach of duty. Thus, Farkinson argues
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‘;Jﬂ-Citing North-West Transportation v Beatty®® supra, Farkinson

-5

'"ﬁateﬁ that it is  because the no-conflict duty may be
fihraached without harming the company. that breaches thereof
?kaﬁé h0rma11y ratifiable. However, breaches of duty which
kvﬁarm the company shall not be capable of ratification by a

*majority in general meeting. As noted in Allen v Gold Reefs

et o West Africa®s, a ratifying resolution may be set aside as

‘a “"fraud on the minority", if it is not passed "bona fide

;T;1“fﬁr the benefit of the company as a whole'.

?HoweVerF Farkinson states that where the no-conflict .duty’

3hés “been breached, the company will not normally  have

"guffered any damage and so the minority could have no

Carouwnds for compleint. Thus Farkinson emphasizes that a
breach .of the no-conflict duty is ratifiable in general

’ﬂmggtings whereas hreaches of the other duties considered so

i

far, are not. He submits that the no-conflict duty .is.

waivable, as it involves no inconsistency with a director’ s

-

S fiduciary statusy “whereas release df the other two duties

o does.,

o N
S oFurthermore, Parkinson considers whether the duty to act for

iﬁﬁghproper OUFROSeE is releasable. He notes Haoaga o

“Cramphorn®, Ramford v BRamford®® and Howard Smith v Ampole,

ﬁd?thch illustrate the operation of the duty in its modern
‘ffﬁform,u The proper-purpose duty is distinct from the duty to

> Uact in good faith for the benefit of the company, becauss a

firector may act in a way he believes to be for the benefit

Qf the company and vet still be in breach of the proper-

Sl At osag.
(1900) 1 Ch 6&%56.

At TS4.

CiTe L (1974) AC 871 (FR).




»other heads of fiduciary duty. the proper—purpose duty is a

purpaose ‘duty. These judgments supra note that the duty of

proper=purpose is a head of fiduciary duty and not a power

lfgonfefred on the director by the articles. Thus, as with

AN ‘
-general law duty imposed by equilty

erﬁrkinscn notes that, although there is no clear authoraity

;hé: submits that the duty of proper-purpose is . not

ﬁfelca:ahlen In ARoward Zmith supra?™ it is noted that the

cutside the “"sphere of management” which Farkinson submits

to’ mean that directors may not use their powers- to

vménipulate voting control.

:fLQFdiNilherfurce In casue stated that it is:

"unconstitutional for directors to use their fiduciary
powers over the shares in the company purely for the
purpose of destroving an existing majority. or creating
‘a majority which did not previously exist. Ta do so,

T€7 Y ie - to interfére -with that element of the company’s

constitution which is gseparate from and set against
ctheir powers”
“

TThus the proper—purpose duty exists to maintain the

;cqhstitutianal separation of powers within a COMPANY .

Farkinson submits that an article which released the duty

would serve to undermine the corporate structure because it

Lo would permit the board to determine matters which would be

o for the exclusive concern of the shareholders. However, as

15
%Y

noted ~in Hoge v Cramphorn and BRamford v Bamford supra,

s

vfﬁreach of proper-purpass duty is potentially ratifiable and

:thé‘duty could he released by the shareholders in general

ﬁeeting. This does, however, nolt support the releasabhility

;Gf'the7dutv by a provigion in the articles, since release or

'ratlflcatlon by the shareholders 1is consistent with the

deuty ~That is, a duty-releasing article would direct such

. At anv.

ey

5'functlon of the duty is to prevent the directors from acting



Cissues away  from the shareholders to the board and would be

obhjectionable.

.

JBirds submits at 4007 that articles purporting to exclude
-anyfduty which the general law casts upon a company director

 ¥Z‘and are void under s205%, despite the fact that, literally
ff~read5 that section refers only to exclusions of liability

t:-;..efiingvvcnid5 will apply to most other heads of directors’
‘ji)dﬂties; However, it is possible to modify these duties,

Jaccording to Rirds. by, for example, absclving a director

Ceofram liability for making a profit by disclosure to  the

moard. The articles in Table A, which do seem to exclude a

s duty, must be treated as exceptional, but valid, because of

their appearance in a statute.

‘W}jBirdsg however ., submits that one head of duty can be

i

excluded by the articles because it arises from the articles
o themselves and net from a principle of general law. This is
.- the duty of proper purpose.

Furthermore, regarding s310 of tha Comppanies Aot 1985

‘(fmrmerlf\sﬁOﬁ)s Gore—Rrowne notes that, until the passing
 ,Df the. Companies Act 1989, it was uncertain whethsr s31C
 ~ﬁendered void policies of professional indemnity insurance
. effected by companies on behalf of their diﬁectors' and

efficers. Section 137 of the Companies Act 1989,

‘substituted a new subsection (3) in the section which was

ﬁﬁ'bwuught into force on 1 April 1990, Thus, s310(3)Y (&) does

jhat prevent a company from purchasing and maintaining for

cany officer or auditor, insurance against the liabilities in

; ;Subséction (L). Gore—-Browne notes that this provision can
“ﬂmhly'apply to policies effected or renewed ‘after 1 April

‘1990. It does not automatically validate all such
oo, "The permissible scope of articles excluding the duties

of company directors" Modern Law Review (1376) vol 29
F94-401.,




L Further, whereas previously

insurances. Thus, indemnity against the deliberate

coocommission of a breach of duty could be unenforceable on

cunds of public pelicy.

1Lar

s3210(3) permitted a company to

have .a provision indemnifying any officer or auditor who is

acsuccesstful dependent in civil or criminal proceeding, this

C.express provision is  unnecessary by virtus of the new

:35310(3)tb) of the 198% Act which provides for this.

jfhus,u it is evident that evactly what provisions in the
afficqes s35310 (formerly s205) covers has been the subject of
&mgch ’écademic debate. Gore-RBrowne notes that this is
:héﬁauée-Table A contained provisions in both its 1942 and
{'1?85’ACt which appeared to "modify" or "exclude" the duties
3fﬁf directors. Gore~Browne states that these articles must

. be valid as they have statutory authority, but the gquestion

~which still remains is whether articles adopted by compariies
‘which do not fellow them exactly, are valid.-

notes, citing Re Jaiat Stock Trust and
L2, that a director may furthermores

"hé released by an appropriately worded asgreement with
the company from liability for a particular breach of

4

duty,. provided that the company was fully aware of the.

nature and extent of the breach. It iz submitted that
a release of this nmature, being akin to a settlemsnt or

compromise of an action, would not Fall within the
terms of =310 and would thus =till be valid".

K

‘3 Gore~Browne’s, referring to Vinelott J's  reasoning  in

ff*Nﬁyitex'Ltd v Bulfield’, notes thats

-6

"it would sesm that the non-excludable duties of
directors are those obligations which sesek to prevent a

LTI (1912) 56 81 7.
’ s, At para 27-21.




director from damaging the interests of the company.
These probably comprebhend the primary duties of good
S faith and proper purpose, the duty to show proper care
'ﬁri.' and skill.  the duty not to misappropriate  company
o property and any statutory duty imposed on directors.

However, the general rule imposing accountability for
csecret profits, as well as that aveiding & transaction

J 0 dnvelving a conflict of duty and interest, wouid., on
: ' Vinelott J's analysis h@ wcludable, s long as the

“director in good fait -

;

cIm MNovites Ltd v Bulrreld supra, Movitex (the company)

Teintracted to buy business premises. E. F and D were at
this time the only directors of the company. Because the

ﬁcampany was unable to raise the finance to complete the

’purchﬁhe. B, on behalf of the hoard of the company ., conveved

Vithe property to CRS (& company set up by B and F),. of which
iE',dnd F were dirgctors and shareholders. CRS paid the
»pu#chase price and granted leases of the property to the

Toocompany ., this being the first transaction.

Léterg~8, F and T, being the directors of the company at

this time, executed a moortgage in favour of Harper to secure

F

cmavment Qf ite indebtedness to them, this being the second
Most of thie shares in Harper wers hesld by the

Fre children, and B was & director of Harper.

of the mortgage in favour of Harper was

transferred to Harper.

he articles of the company modified the self-dealing rule
~and prnv1d~d that a director could be interested in a
conty rt with his company provided he made full discl csure

“his lnterestn Where a director was so interested  he

~h

couid"nat vote on the matter or be counted towards the

KON R Eack gu vy

'ﬁrﬁicle 100 (iv) provided that these prohibitions did not
fﬁpp v to "sny contract or dealing ... with a corporation

whhre [his] sole interest is that he is a director or other

ﬁc;k, member o creditor thereof".




B

aside

on the, ground  that it constituted & breach of the self-

adéaling'rule,

t & provision maye without infringing

Gore-Hrown argues th

o sR20%, reduce or abrogate a duty owed by & director, provided
it does not exempt the director from liability for breach of

it

~However, Vinelott J disagrees and notes that Gore-Browne' s

- argument leads to the absuwrd result that an article could,

n§withaut infringing s20%, modify & director’s duty to use

fZ;FeaSQnable skill and care and thereby aveid a liability for

gdaméges‘ for breach of duty which would otherwise arise.

o Vinelott thus states that one can merely exclude the duties

of - self-dealing and fair-dealing as they do not impose
‘duties. That is. these duties are not duties in the true

»éénse,'but likened rather to disabilities.
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gb that breach thereof would render ths contract
voidable by the company. However, shareholders Cﬁuld
T}é&cludgﬂgr madify the rule in the articles of association
5thmut infringing 205 aince this did not involve
tempting directors from liahility for "breach of duty or

ach  of trust". and therefore articles. 98-100 were notbt

&
‘ dered void ny s205. However, other duties cannct be

Lo TR

vaived or excluded.

}iﬁelott‘ g however . notes  at 1id4c  that the general
exclusion of the self-dealing rule is made subject to two
qualifications. First a -director who is interested in any
transaction to be entered into by the company muslt declare
hig interest at the time and place specified in article 99.

Second, a director is not to vote in respect of the

“ootransaction or, if he does. his veote is not to be counted




Cand, whether he votes or nob, he is not to be counted as one

the necessar Vo QUL o

. 1T a director’s 1nicr@vL is not disclosed in acoordance

i cwith article 99, the self-dealing rule applies.

Thus it can be said that the exclusion of the self-dealing
rule is subject to two qualifications — that full disclosure
‘i§ madé,and that, subject to the exceptions in article 100,

an interested director does not vote and does not count in

the necessary gquorum. )

,Régarding section 205 and articles 78 and 84 at

}Viﬁﬁiﬁtt J notes that the true principle is that if a
,ﬂ%raﬂﬁmr places himself in a position in which his duty to
'”the*company conftlicts with his ﬁérsanal intersst or his duty
'tﬁfjaﬁmtherg the court will intervene to set aside the

tkansactimn without inguiring whether there was any. breach

oof. the director’'s duty to the company.. The shareholders of
".fh@'rmmpanys i formulating the articles, can exclude aor

dlfV the application of this principle and thereby avoid

mpilnq the director from the conseguences of a bwreach of
S& duty,oweﬁ to the company. Furthermore, Vinelott J at iZle

nﬁfmc that the duty "to declare the nature of his interest"

mukt' impose a duty on the director to

o

= to the nature of the transaction

bl

informatian

proposes to enter into. The disclosure must
ftis interest is and how

e other director(s) can see what

Nimf it,gdéE, Thus Vinslott J at 1285%b does not think that:

s

"It is strictly accurate to say that a director of =
company owes a fiduciary duty ta the company not to pat
. ) himself in a position where his duty to the company may
w0 T eonflict with his personal inter .51 or with his duty to
“another. The true rule is that if a director puts
Himself irn such a position then LunlpqE he can rély on
‘asprovision entitling him to do so in the articles) the
transaction will be set aside ex debito justitiae and
0 without enquiring into the fairness of the transacticn.
.o But the director owes a duty of dis ot




and under the usual articles (in fhiﬁ case articles 99
ot rely on the protection of the articles
show that full dlmClGEUFE was made"

i Coang 100)
’ urnl

ackmarn &t 410 in his FhD thesis’, expresses his view on

eytent  that directors can be released from their

iduciary duties.

.

‘He submits, at 429, that a director, apart from statute:

‘tan never be released from his duty to act in the
intereste of the company for Quch a release must he, by
definition, an abuse of the corporate device, for it is
entirely dependent upon the fu lf llment by the members
s and the directors of their dubty to act in the company’'s
;f“ o oanterestes. Frovided. however, he acts in these
‘ interests, there appears to bhe no reason why a director
shouwld rot be released from his other fiduciary
ditties".

sman considers the view of Farsons’? and also Gower?7,

-who consider that clauses allowing directors to disclese_to

“the hoard, rather than the general meeting, are exclusion or

orelease clavses.  Blackman cites the following passage from
T who suggests that:
P %

e e L, just as the normal obligations of trustees can be

waived or madified by express provision in the
v deed under which they were &apoo

J“@ <. limits, can the normal {LJU i

I—1-
~i
s
N
r—l

to  the board, shall not
whether a gquorum is present, and shall not
their widest. they enable an interested dir

moadified by BHOrEsSS pro company &
constitution. Such provisi common Torm
in the articles of register he lzngith to
[ ' which they go varies. /t their narrowsst, they provid
jf-f**f cthat an interested director shsll disclose his interes
: ' be counted in determinin
¥

O +0 o+ m

The Fiduciary Doctrine and Its application to Directors

Towrn 401475

e L "The Director s Duty of Goo

7. MWodern Company Law 3rd ed at G5E9.

F
af Companies (1970) Fh.D Thesis, University ¥ Cape




e
S

rend  and  vobe just as if he were not interested.
o narrow  the conditions may he, it is

provide  that 1f complied with, the
fully effective, and the girector not

at 410, that certain provisions disous

Flackman not

ST iower  supra do release the director, at least partiallys

while others maintain the duty
the  hoard

Cfrem hise fiduciary duties
and require the director to make disclosure to
Cinstead of the general meeting. Hlackman submits that the

i alteration of the latter duty does not release the director

CA4rom this duty as the director ie still under a duty to

) submits, at 411, that a director cannot be released
L U from  his duty to act bona Fide in the interests of the

COMpany . He notes that directors act in the "intermediate

interests of the shareholders”. He submits that should. the

- ehareholders wish to change this, this would not amount to

i directors being reoleased from their duty to act in the

Cinterests of the COMPENY . hut would be merely &

4 alteticn of the content of that duty. g1

Bt

411, that

an

o
-~

W "release Ti
Lo rhe right Lo manage  the company in

COmes

From such a duty can only mean the giranting to

- the diredc .
1 whatever interest they please. including their own .. -
oy ) )

4
“this) would amount tooan ahuse of corparate device

meither be released

. Thus Blackman submits that directors can

t
“from their duty to act in the interests of the cempanyg nar

-an they be permitted to take for themselves what they might

C
'ﬁﬁke for the company.

Blackman submits that it is generally accepted that a

be released from his duty not to act for the

in a matter in which he has an interest. However «

hoth Gower and Farsons, cited by Rlackman at 412,

Company

conside

Cthat although such & duty may be excluded, the dire




sLill under a duty to act in the interests of the company’e,

- That' is:

"release from a duty not to put bhimself in the way of
teémptation does not mean that he is entitled to vield
to temptation. He remains subject to the disciplineg of
the principle that he must act in the interests of the

L n
7 =

COMEaEny

Eléckhan, at 41%, submits further that the directm%'s duty

toact openly and to discleose certaln information cannot be
: waived. He submits, in respect of the duty to discleseg
‘rgthaﬁ this duty arises ocut of the director’'s duty to act in

,ﬁthg_intﬁrests of the company and therefore cannot be walved.

e

s Furthermore Blackman submits that the duty to account for

Cprofits includes:

the director’s duty to account for property of the

company which he has takeng

properity which he has acguired for haimself and

i he ought to have cauired for ths company,

Bt

within the duty to act

company preventing the

~ director from being released from this duty, while {(iii)

does not fall within the scops of this dutvy. Blackman

therefore submits that there 1is no reason why a director

be permitted to take incidental profits @ for

Farsons op <1t 396, Gower op o1t 532,

40



. _(v) THE EXTENT TO WHICH THE COURT CAN EXEMFT DIRECTORS AND
e ' GRANT RELIEF AGAINST LIARILITY

terms of s24801)7%

"TE o in any proceedings for negligence, defaul t, breach
Cof  duty  or breach of trust against  any director,
officer or auditor of & company, it appears to  the
court that the person concerned is or may be liable in
crespect of negligence, default, breach of duty or
trust, but that he has acted hanestly and
anrd that having regard to all the
2 the cass, including those connected
th his appointment, he ought fairly to be excused for
k

a T the negligence, du'ault, sromach of duty or breach of
el krust,  the court may relieve him, either wholly or
partly, from his liability on such terms as the court

Fit"

may think

TRe - Franklin & Son® npnotes obiter that "honestly" means

”‘with@ut direct motive.

" Furthermore, in terms of s248(2), read with sZ48(1)

"oy such dirsctor, officer or auditor who has
to ;bpr@h md that any claim will be made against him in
respect of any negligence, default, breach of duty ar
‘hreach of trust, may apply to court for relief and the
court has on any EUCh application the s:¢ powers to
grant ralief A% 1 conferred uporn it in o any
T procesdings for 1m311q9nceq dcfaulty breach of duty or
ot breach of trust against such persong”

5
m

R
i} iii
o
s
<
-+
g
]
in
i
i

"Section 248 (formerly s217) which is substanti

as =448 of the Engli snables total or partiael relied

“from liability in procesdings for negligence to be granted
Coter a director, afficer ar auditor of the company where it

apﬁeare to the court that he acted honestly and reasonably

znd in the circumstances ought fairly to be excused. The

S relief may be granted on such terms as the court deems fit.

e

v It is submitted by Hencchsberg at Z8% that, in the ordinary

L Companies Act &L of 19735,




applies in respect of

,m&aning of the language, the

ary proceedings by anyone against a director, offic

avd i tor piov idecd only that they Al procesdings for

negligence, default, breach of duty or breach of trust )

the —defendant in  his capacity as director, officer or

Cauditor of  the company. However, in Customs & Excize

Commissioners v  Hedon Alpha LEger, it was  held that

cregarding directors, =448 of the English Act applies only to
”grucéedings by or on behalf of or for the bhenefit of the

company for breach of duty to the company.

The defendant could invoke the court’'s power in terms oF

af @ mle ar alterpative defence,

4
=t =1}

- subsection (1) by way

giving particulars of the grounds on which he claims such

power should bhe exsrcised in his favour. The proceedings

-~

should be by way of motion. Thie word

S under ssubsection  (2)
*ﬁﬁpply” is M e Apnosite to motion than to trial

“fpfgcaédinga“% Mowsver, at noted in Re Rarry & Staines

inoleum L#d®, the court will not act merely on the ex

parte statements of the applicant, but will afford other

interestes parties an opportunity to be heard. However. as
“noted. in Re Gilt fdge Sarety Glass [td%, the court may

Iy

girant relief even if the claimant opposes the application.
: Ao
[§

CFurthermore, if the matter cennot be resclved without

hearing viva voce evidence; the couwrt may  hear  such

Cevidenoe.

(1981) 2 A1l ER &97 (LAY

82, - Hencchsherg at 386.

783 L (19T4) Ch 227 at

L {1540) Ch 495 at DOZ: (1940) 2 A1l ER

B L.}




o

Ltad v Langerman® and Selangor {nited Rubber

TS,

vis on the person seeking relief to establish on a balance of
Cprobabilities his entitlement to it. That is, he must show
“that (&) he acted honestly, (b)) that he acted reasonably and

“(c) that he ouaht fairly to be excused. In KRe J Frankliin &

',f?Son L2397, Cronman J stated obiter that where directors act
o ’-reckléssly “hut without considering the interests of the
" zéompany at all ... they might well be said to be dishonest®.
} fIﬁ Re Duomatic (td®°, the court noted that whether or  not

the person acted reasonably depends upon a consideration. of

his conduct by virtue of the practice adopted by the company

i the past. The fact that the person concerned was paid
“for  his services may count against  him  in determining

whether he acted reasonably. In Re Claridges Patent Azphalt

supra, the court tock inte account in favour of a

“the fact that he a&acted on legal advice bubt, as

“in the Duomatic case supra at 3277, the court held

'?aqun:+ him the fact that he did not act on legal advice.

,In--cldnqn“”s case supra at 115959 1t was further held that

: N
~directors act unreazsonably if they act without conside

for minority shareholders.

FEY

‘aiFurthérmD"es a director has been relieved from liability in

recsulting from him having acted without

qualificaticon, a&s noted in the Barrv v

P

and from liatility arising from his

have obtained the approval of a general meeting
w?--nnrﬁFHT g the determination of his remuneration, as noted

N
Duomatic s

iy

Case Iupra.

e (191F) WLD at T0%.
CLose,  pt o1iss,
7, (1937) 4 A11 ER 473 (Oh) at 47,
e, (1949) T Ch EAS at 3V5:  (1969) 1 611 ER 161 at 170.

FANES

9 megra, b wan noted  that the baeden of proof



directors and officers are accorded a 1ig

‘heither s248 nor any other section o

~from fraudulent conduct. Such dire

e A

Tt is submitted that where a director acts negligently it

'Qémuld _ b gafficult LoV Ang to the court that e

‘novwrtholtisp had acted reasonably; since acting negligently

dimpliés that he faills to act as & reasonably prudent

‘director. Thus Henochsberg, at 38848, submits that where the

question is whether or not relief should be granted in

Corespect of negligence. "reasonably" should be interpreted as

aring . "unser edakdy Y.

e9

- In Ex parte Lebowa Development Corporation Ltd99, Stegman o
jhoted Cvarious  important  aspects  regarding  s248 of . the -
Companies Act &1 of 1973, He mnotes that while under the

‘caomman law anvone who injuwres another by fraud or negligence

St

loss,

ie perscnally liable to the victims for patrimonia

S
e
*
m
il
2
M
i%i
i
[
5
Hy
u}
-5

pﬁﬁotectimn From personal lisbility by s3Zag. However

¥ the Act enables a

s

wtirector or other officer to obtain immunity from personal

.

“liability for  fraud committed by  him. That is, the

~ Fﬁnuirthmf that such a director or other fficer shouid
-1Avp artgf "honestly" means that =248 dees not empower the

court to relisve a director from any liability resuliing

?pirsanallv liable for damages caused by his fraud. including
1

loss lfwault;nu from his causing or allowing a

goods or services on oredit whilst iis

o~

= 1tz assels.

relief from personal liability Ffor loss caused by

*négllqenL_q 2748 provides only limited relied to directors

Cafd other offices. in terms of this seciion. the court is

only empowered to grant relief against a  claim by the

Company (or its liquidators) or against craminal liability.
court

2ction 248 doss not smpower the

SR (198%) 3 &A 71.




director or officer against a claim by a third party such as

cascreditor of the company.

<

Furthermore, in ex parte lLebowa Development Corporation Ltd,

it is noted that 248 does therefore not assist a director

‘or officer of a company when faced with a percsonal claim by

a creditor for damaes as & result of negligence. He
remains personally liable for damages caused by his

“rnegligence. The only relief under 248, if any relief at

éil can he justified, is relief from liabilaity to the

company itsel f, et outsiders, and from criminal.

Caccountability.

The liability of a director for negligence in the conduct of

the company’ s affairs depends upon various factors. Theay

include the part which each director in fa plaved in the

ot
conduct of the company’'s business and the manner in which he

plaved his part.

Because the couwrt in terms of s248 may grant the director
nrr officer relisf provided that he has acted not only
Cohonestly N but also reasonably, in casu, it is noted that the

provision therefore envisages a situation where a director’s

éct'or omission may be both negligent and reasonable at the
,"same time, Since an act {(or omission) is only “negiigent“
if it is ecmething which would not have been done or left
Candane hy & reasonable man acting reasonably, there is some

ta'uty sz to what the legislature could have intended

Cuncer

enpowerad  thes court 'tm relieve a director from

v to the company fTor his negligence, provided that
he acted reasonably. Hence, Stegman J noted that the

+
concept of Yreasonable nealicence" appears ex facie to be
o

self-contradictory.
T The predecessor section of s248, 8210 of the Companies Act
. Il of 1909, was applied in Niagara Ltd (in liguidation) v




46

lan‘erman and Dthers™, The company s Liguidator sued its

ﬂlrm_tmrﬁ far the recovery of amounts paid out of  the
cinpany & funds =as commission  in terms of  a particul ar
eontract or the directors were held to have heen grossly

“negligent to have concluded. The directors contended that

~ they had acted horestly and reasonably and  that the
eircumstances were such that they ought fairly to be ex cused
by the court in terms of this section. The court held that

f,fhey had acted with gross negligence and that they had no

m

Cacted. reasonably  and that they could therefore nat b

s
m

itv. ToIt appears therefore that t .

. ¥

fot

evcused  from liabi

t
r

legislature may have intended that the court’'s readiness

o
1]
i

find that a director or officer who Was cshown to have beer

)
J
by
r
Jod

"~

igdilty af negligence, but who nevertheless acted reas

1

+
=t
W}
ot

)

-
E=d

i eXdd. should vary inversely in re

for the purp
tu'the degree of nsgligence provens; the less serious the

',d@pa ture From the standard of the reasonable man.

qﬁeater rhe readinessz of the court to finmd "rea:nnabl»r ==

Cthe 3urﬁmﬁ@5 ot :748. In a case of culpa levissima,

n

Crpasonableness may be found relatively easily; in a casse o
=ilvs and inm the case of culpa ls
{such A in Niagara Lidd FUpFal;

wvirtually never be found.

Tee 113y wWLD 1gE.

Lt Ex parte Lebowa Develapment Corporation Ltd supra.




T (vi) THE EXTENT TO WHICH THE COMPANY CAN CONDONE BREACHES

OF DUTY OR "RATIFY" THE WRONG

<

Bower notes’ that the question of which breaches of duty

S oare ratifiahle and which are not. is one of the most

cgdfficult dn company law.

i

'fThe autharse cite Prudential Assur

;A,Wfraud“ o "oppression’.
L N

»

I Bore—-Browne®™, it ds stated that there are Various ways

©whereby a director may be relieved from liability, the most

important being ratification by ordinary resolution of the

L egeneral meeting or ratification by  unanimous consent.

oncerning the former. Bore-Browne notes:

"that some, but not all, breaches of duty can be

”y* _ ‘cured’ through the director’'s conduct bheing disclosed

to - the aqgeneral meeting and ratified thereat by the
passing of an ordinary resolution”.

nee Co Ltd v Newman

3

Industries Ltd (Ne 2)9, which states that the director may
ite upon shares that he holds, in favour of the conduct

héing sanctioned provided that it does not constitute a

CGore-Browne distinguishes between breaches of duty which are

ffﬁ ratifiablE and those that are not. The authors note that

various - cases expressly state  certain breaches to be

oratifiable which ares:

BRI "The Frinciples of Modern Company Law” 3rd ed 1949 at

B64 et zeqg cited by Beck in the Canadian BFar Review vol
49 1971 "The Saaga of Feso Silver Mimes: Corporate

-~

Gore—-Browne on Companiez 44th ed vol 2 part & "The
Enfaorcement of Directors’ Duties” para 27.21Fff at

T 27.21.

Ce%. 0 (1980) 2 A1l ER 841,

apportunity reconsidered”. . - -



i) failure to disclaose an intersset in & contract to which

cbhe  company is  a party. as  noted  in North-Hest

<

Transportation Co L¥d v Reatldy supraj

S, (ii) obtaining a secret profit in circumstances not

fi}'f;" involving misappraopriation of company property, as

nated in Regal (Hastings) L¥d v Guilliver zuprag

(iii) breaches of the duties of care and skill, as noted in

Pavlides v Jenzen supra:

using & power ta call in initial payments an shares to
suit  persconal  interests. as  noted in Alexander ¥

Automatic Telephons Co¥y

using a power of allotment for improper pUrpos

" 4 3

oThe authors supra submit that thesre must hbe an overriding
‘aﬂrgﬂalificatian to the effect that the directors’ conduct must

-fhaye.been honest and well intentioned". -

,mgGGFE~Berne“ further considers breaches of directors’ duty
v

S N . . e . )
iwhich are incapable of ratification tay &l ordina

Fezolution of the general meeting:

Uiy - Any breach of duty involving dishaonesty on the

directore’ part. as noted in Attwood v Merrvweather?,

b}

i

A breach of duty resulting in the company performing an

act which it cannot lawfully do, either because i1t may

he uwlidra Vires the company or hbecause of same

(1900) 2 Ch Sé6. &7 ChA. ' o

~

Fara 27.21.

(1867) LK 85 Eq 464 n.

153



- 4.6
. profibition imposed wpon it by statute or general law,

ffﬂ . as noted in the Flitoroft 'z case’,

Any act which, although lawful  and ultra vires the

done under the company’ s articles

i company ,  cannot b
L without some special procedure, such as & special

resoluticon.

T A breach of duty bearing directly upon the "persanal

rights" of individual sharehalders as defined in the

“ articles, as noted in Re Snith v Fawcett?,

W A bresch involving "fraud on the minority

i whspr Lhes

which, as in Rurland v Farletoo,

majority hareholders succeed in expropriating.

at the eupense of the minority, the "money. property or

Cadvantages" of Lthe company.

wooIn respect of ratification by the consent of all members or
by special resolution, BGore-Rrowne notesiot that. any breach
‘af duty by directors, ratifiable by an ordinary resclution,

v & mpecial resolution. This common  law

[na

is ratifiable
Cprinciple may be thus effective in relieving a director from
Cliability “for any hreach of duty. provided omly that the
bhreach is not altra vires the company and does not involve a
fraud on ite creditors, as noted in Re Horsley v _Heigh
‘Ltd““2=A Gore—-Erowne notes  further that & "fraud  on
gensrally ariss only where the company is

a healthy

.‘®, L1F0ZY AT BE, 93 (FOC).

Loeaet, At para 27.21.2.

0z . (1982 Oh 442 (CA)Y at 1055,



sommen law  would  be  that which is wiltra wviresz the

VIATTY

arding bresches of duty

‘HGWQV@FF Gore-Irowne states that, re

are heyvond the capacity of the companys while s35(1)

@ffmct abolishes the ultra vires doctrine regarding third

wtd e

part1uuq»w- (3 expressly preserves the duty of directors

”tm abserve any limitations on their powers flowing from the

<L company ' s memorandum'". The zsubsection states further:

SR - beyond the capacity of the companys may be ratified
PR epecial rescolution, but that such ratif iration shall
aQ;f,, not affect any liability incurred hy the directors or
' ' any other personsg relief for such liability must be
agreed to separately by aspecial resolution’

Gundelfinger v African Textile Manufa

{Hastinasz) L

o ow Gulliver'©® and

noted that, except in the case where a director purports to
1

exercise & power which the company itself could not

swercise, the ocompany in gensral meebting may & atify or

choof & fiduciary dutby

condone N director’ s conduct in

subisct o thers heing i1ea firraud 307 the mimcarity .

Furthermore. in the Robinzaon case suprate and Gundelfinger =

transaction in breach of &

AN
o
4
rt
s

‘case wupra!®, it was noted

Fi duCLaF» duty heltween the company and the director is

"Vjidahle at the instance of the COmMpany, while in

ijEiL = Furthernore, a transat

a0 (1979) AD 314 at 326

s

-, toa (1967) 2 AC 134 n (HL) at 18503 (1942) 1 ALl ER 78 at
: a9,

. 193, At 2683 428,

Bikat action which but for subsection {1) would be.

S0



i

cprovisions would be contra bonos MOFex

duty to the company where they act in contravention af the

common law by paving dividends out of capital, as noted i

Z

the company, while restitutio in integrum is possible 1f the
third party had knowledge of the breach as noted in Rolled
~1 Products (Holdings) Litd v British Steel Corporationt®s,
Where the transaction is affected by the exercise of a non-

puistent power, the voidability of the transaction both as

pebween the company and the third party and as hetween the

company and the director, is governed by the provisiong of

4 of the Companies Act 62 of 19735, No provisian in the

gompany’'s articles or in any contract binding the company

can effectively exempt & director from or indemnify him

‘against liability for breach of any fiduciary duly. CSuch

excapt that the

articles may validly qualify the duty to avoid a conflict of

interest and duty by permitting & directar to have an

“ifiterest in & contract with the company.

in cullerne v The London & GSuburban General Permanent,

CRuilding Society'®?, it was noted that . directors . commit &

“breach of trust if they purport to exercise powers which are
t : t

ent becauvse they are bevond the corporate capacity

of the gompany o, &s noted in Sparks & Yoeung Ltd v John

Hoatson'®, they act beyond the powers conferred upon them by

Fhe arFticles. Furthermore. directors breach their fiduciary

+

e Exchange Fanking Co:s Fliteroft s case and in R

they honestly and without negligencs

-

gse are profits for distribution,

i

i
rt
+
T

harpetl?,
r

3 f
asrronenusly helieve tha

'4@; (1982) = A1)l ER 1057 {(Ch) at 1080-108Z.

10% (1890) 25 GR 485 (C) at 488,.4%0.

soael (1906) 27 NLK 634 at 647.

o e

La(1882) 21 Ch 519 (C) at S3E-534, 535,

fmte



noted in Re Kingston Codtoen MILIY.,  Howsver, the comparny
L1 not ratify a director’s breach of duty by cmmp@néating
 a director for loss of office without the sanction of a
}$ﬁ@cial resalution, as noted in Re Duomatic LEd suprat* oar

causing the company to give financial assistance as

Cenvisaged by s3E() MY, as noted in Jacobszon v Liguidation i
oo Bulkin & Qo LEgre, Where directors act in boreach of this

duty, 1t is irrelevant whether they believe they do so in

- the intérests of the company. In terme of s3&617, an act
‘ Bevond the corporate capacity of the company is incapable of

S Cretification by the general meeting. -

v Regarding s23418 which deals with the interests of directors

officers in contract, Henochsberg at 375, citing North-

st Tranzportation Co Ltd supra'®, Transvaal Lands Co v New

-

gium (Franzvaal) Ltd v Pevelopment Co'?® znd Robinson’s

prat?t, nmotes that the rule at common law is dhat

the articles provide otherwise, a director cannot

interest in a contract with the company. whether

@i indirect, unless  the company in the general

by

Cormeeting gPRroves the ocontract atter disclosure to it of his

interest. This rule stems from the fiduciary relationship
£
i

hetween the director and ths company where any situsation o

E47--548 (1894 2 Ch 279 CA.

CUs, (1944) T OSA 781 (T) at 790-791.

Companies Act 61 of 19735,

Y At 59I-594.

120, (1914) 2 Ch 488 () at S0Z-5085,

12 ap 17T7-17E.

B




conflict hetween intesrest and duty is to be avolided. In

Inperial Mercantile Crediiy Aszszociation v Coleman'??,
fioted that appraoval of the contract by the other directors
C¥s dAnsufficient because. while the director havi

L dnterest cannot participate in the decision as to wh

“Dprmve the contract: the director cannot, because
lnter st, deprive the company of any services relating to

fthls decision as the company is entitled to the services of

téllAij directors. In the North-Heszt case supra, where the

,.:..
l

SoT

‘articles permit a director to have an interest in a

i}
—

‘with the company subject to the approval of a gener

.

meeting, a director who has =such an interest and who. as a

47 member is entitled to ote in general mesiting. may voite

£l
rt

r
s
i
1
in

“wthe meeting on a resclution to approve the

Lt
Al

Cthe articles provide otherwise and provided his doing

‘does not involve a fraud on the minority.

J4owevers as noted in Gundelfinger 5 case xupra'® zand Trek

'fyres Ltd v Beukest?*, where the articles permit a directo
3,Qt0 have an interest subject to  the asneral mesting’ s
' ;apQera1thE cannot vote as a director
CoEpprove the contract when

.. heing gua director this intes

In the Transvaal Lands case supra'®, Robinson s Case Suprs
cand Hely-Hutchinson v Brayhead It42, il was noted that oa

osure by the director of his

a
cocontract concluded without

P12z (1873 LR 6HL 189.

123‘“

C1ze. (1957) 3 GA E04 (W) at 3

Sz py 505,

128, At 179, 200.

e 549 (CA) at 5943 (1967)
at




oanterest, where the articles contailn no provision gualifying

common law rule, or where it contains such a provision

but where this requires disclosure by the director of this

Tinterest. either to the beoard or to the general meeting. it

s voidahle at the option of the company. Furthsrmores
s¥itutio in Iintegrum is possible it the contract is with
director himself or with a third party who was aware of

non—-disclosure.

IR

Todisclosure, elects to affirm the contract or if restitutio’

fant Integrum is no longer possible, the company may claim his

i*?pﬁdfits,frmm the director provided, in the circumstances,
wothe profits can be shown to have been derived as a result of
veas breach of fiduciary duaty. Henochsbarg, olting Cavendish

¥ Fenn'®® zt E75% notes that., if in terms of the

"7§thract, the defaulting dirsctor solid his own property to

company, the director is not liabkle  to ac

ount to the

c
for his 'profitg merely becauss of the naon-

Sdisclosure. The director is only liable if, when he

i

avauires Ghe proaperty. he was under a duty o have acguired

it for the company.

" Where the articles contain no gualification of the common

law rule, Henochsberg submits at %74 that if the contract

Cwas net approved by the company in gensral mee
‘consequences as descoribed would resuli, notwithstanding that
gdirector may have complied wiith ths statutory obligation

eclare his interest at a mesting of directors. Thus, if

Tl the articles contain such a qualification and they were

o, o

Laoabserved, no consegquences would ariss even if the director

iled to declare his with the

‘statutory obligation. The permit the

edirector to have an interest in a contract with the company

Y.

’

2P (IBE7) 12 AL 65F (ML




. subjiect to disclosuwre of his interest to, and with the

na and sweh disclosure was made,

Cappraval of, a general mes
Tand such approval was obtained, the contract is not voidable

at the instance of the company because the director failed

Tobo declare his interest at a meeting of directors.

ffﬂegarmiﬁg the power to ratify mala Fide acts of the board,
VCohen'® npotes at 28% that where directors have interests

‘other than those of the company, they may have acted nala

Fides the company and such &cts mavy not be ratified by

hoo

2L general meeting. The decision o point here is Ngurli Ltd
HeoCann®°,  This rule has been gquestioned since the decisicon

L af the Appeal Court in Bamford v Bamford zupra. Cohen notes

Judgment In Ccasuy  suppoarts the

board., exercised mala fide., may

-1t is noted, at 242, that "the assumption is merely that the

ﬁ7¢ﬁgard exCeéded its powers. not that it acted mala Fide".

n

Thus the good faith of the directors was not in guestion.
it

o This deq&sion, is submitted. is not authority Tor ths
‘proposition that mala Fide acts of the dirsctors may be

ratified. If the direcitors do not act i ths intereste of

+
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" whether what they are doing i
company ;. & resolution of the general meeting will »otb

protect them.

n

Cohen submits that any suggestion in the Jjudament that goe

m

g¢p&yond this, is wobiter and submits furither that it would b

s

Tunlikely that the directors could “"carry on the business o

Claw™ val 90 1973 S5A4ALF at 284,
~KL953) 20 CLR 423 (H Ct of Australia) at 447.

NE969) 47 Canadian Bar Review 648 at £52.

be condonasd. In casu, there was no suggestion of fraud, but

"The distribution of powers in a company as & matter of



Furthermore, citing PRamford v Bamford supra, Cohen notes

U that

Tﬁlﬁhduld

in  the

S reither  the

Ccontract or

o permitting

Jcontract.

Q%‘:wﬁidable at the option of the company and Jooste,‘gitiﬁg

carry it  on"

Looddirector may enter into a

members

. if thevy

“ &ct"td he performed by the board.

‘CQUFtLWQUld not, Cohen submits at

contract

in general

the company in the way in which if properly constituted they

were acting wela fide.

Qit’may-ckn a0 elither prospectively or retrospectively.

circumstances where the general meeting does

fhavé‘the power to ratify an excess of the fiduciary duties,

A

286, approve of a general

meeting giving its approval prospectively for a mala fide

;Zéfljerjes Ltd3, notes that in terms of the conmon. law. a

with his company only 1if

<=
i

meeting approve o

if there is an exclusion clause in the articles

the directors

If this rule

,Héw. Befgium (Transvaal)

Land

to have

c
is contravened. the contract

and

an  interest in Ssu

Development Co'™, npote

S that this rule is so strictly construed that no guestion

;fbevconsidered about the

Centered . into.

>

(1981)

(1906)

(1854)

(1914)

(1887)

the

unfairness of a conir

10 Buzineszman 'z Law at 140,

TS 197.

2 Eq Rep 1281.

2 Ch 488.

12 App Cas

o89.

=

=]

L

Ab¢rdeen .Railways Co v Blaikie'™ and 7Transwvaad lLandz Qoo v

2

e

o
!

Furthermore, Joostet!™, citing Cohen v Directors of Rand-



“donste notes that the common law rule goes further and
rapplié% noat only to contracts directly between a company and
ca directar, bhut also to those contracts in which a director

vas’jﬁ interested. either because he benefits personally or

because. he is subject to a conflicting duty as noted in the

Transvaal Lands case supra.

.if there 1is such an interest and there is no ¥elusion
'wZCJauSe in the articles and no approval by the members in the
general meeting. the contract is voidable at the option of
iha company . However . although voidability may be preygnted
by”waj,af an sxclusion clause, Jooste notes that it is clear

on general principles that no clauss can protect directors

against the consequences of their own fraud. Jooste cites,
o support of this,  Re Grevmouth Port Elizabeth Rail & (Cosl

Co  Ltd, Yuill v Grevmouth Port Elizabeth Rail & <Coal Co

A Taore awvel Mesipvse,

o Furthermore, Cohen, at E84; notes that until recently it was

within the express

terms- ‘0of the articles, but for a collateral purposs,

/

1though honestly,. their &actions could not be condoned by
hthe_géneral meeting. Howsver, th aurt in Hogg v Cramphorn

’,fd ﬁupra‘" took a different vied it held that the general

1=y

We
meeting could condone ann act of the directors which had been
Cperformed honestly in what the board believed toc be the be
iﬁferﬁsts af the company. and which was i1nftra vires the

t for a purpose not

i
'
.
[
I

Ccompany  as well as the director

;;cbnt@mplated vy the articles. The general mseting in

A7 (1904) 1 Ch 32,

18 (1922) WLD 87,
) Gower op cit Zed S1% on 37,

f,ﬂi?é?) Ch 254 at 269, (1%66) I A1l ER 420 at 428-9.



/pnworss then Yan improper L

-pewers cannot  be cured by rati

W:dbllateral acte of the dir

ondoning the directors’ actions was not usurping  bths

shoard’ s powers.  The court noted thats

"there is ... a great difference hetween controlling
the directors’ exercise of & power vested in them and
approving a proposed exercise by the directors of such
”a power , especially where the proposed exercicse of the
power is a kind which might be assailed if it had not
the manifest approval of the majority"

decision was approved of hy Flowman J in Bamnford v

- Bamford supra., but on the basis that where a general meéting

a residual powesr, it may condone by resclution such an

act *of the hboard, provided that the resolution does not
‘cgﬁflidt with the constitution of the company. Where the

}aftirles explicitly ewclude the general meeting’s residual

the directors of their

Harman LI held that:

" if directors do acte ... which, p

2 e =

there is no guorwn, or hbecauss their

defggtiv35 or becatuse sometimes there ar ctors
properly appointed at all, or because they a3 ciuated
by  impropsr motives, they go on doin ~. YERFS .

i ay 1in

carrving on the business aof the company !
which, if properly canﬁtitutﬁd, they should «©
on, and then they find that evervthing has been so to
speak wrongly done because it was not done by a pr
hoard, such directors can, by making a full and frank
disclosure and cal}1nn together the genersl bo
sharsholders, obtain absolution and forgliv
their sings; and provided the acts are not ul
the company as & whole everything will go on as if it
had been done all right from the beginning”.

o

‘“there can bhe no oubt, Cohen notes at. 285; that

tore may _be ratified if

e

exercised in aood faith, provided that- the company had the

‘pbwer‘itaelf to perform those acts.

(1970) Ch 212 C/ at ZE7-8.



'Hiackman at 439 in his FPhD thesis asubmits that:

M he questicn‘gf ratification should be approached by
firet drawing a distinction between those cases where
the directors have exercised powers which they were
under a duty to exercise in the ‘interests of the
company’ and those where they have exercised power
which they were under & duty to exercise 1in the
interests of the shareholders gua shareholders. The

in the interests of the company. The latter can always
he ratified provided the rights of a minority are not
affected”.

S Blackman, at 401, submits that in determining when a

—d
T

on. the court must determine

ot

P
i

Cminority may bring  an

L whether or not  the wirong could have  been ratified.

~ N@ddeFEuTn notes that:

if it could not be ratified it is refervred Lo as a
‘fraud orn the minority — frauds on the minority’ are
., the exceptions to the rule' 142, ' -

s asked. why

Rlackman, at 402, notes that if the guesticn
v"ffaudsw\cannat be ratified. the only answer the court will

give is that:

"they cannot be ratified because they are ' frauds®>, and

- they are ' frauds’ because they cannot be ratifisd".
o Thus,. Blackman submits that provided it is not a fraud, 11
. breaches should be ratifiable. He says that there is 1o

Feasorn why the shareholders cshould not be able to ratitfy any
t

. transaction provided hey act in the interests of the

S CEMPETY .

“Rlackman however, at 409, cites Gowetr 3 who states: T

142, Wedderburn op cit at Fé&.

143 Nodern Company Law 2rnd ed S&6-D&7.

farmer can always be ratified provided the members act



"and here too ‘fraud’ is used in

. & wider sense than

. actual deceit or dishonesty. It seems to cover &ll

7 .cases in which they have not acted bona Fide in what
e “they believe - +0 be in the best interests of the
COmMpPAany . If they have acted dishonestly or have not

cdivrected their minds to the guestion whether what they
are doing is in the hest interests of the company. a
resolution in general meeting will not protect them'.

_};»gThus Gower, noting that the majority cannot release. the

[directors from their duty of good Faith, states that the
majority cannot ratify where the directors have been

fraudulent.

'HQWEVEF; it is submitted that it may not be realistic tmééy
‘tm'hald"the view that the majority cannct rati?y whef@ the
{ﬂireétnrs have been fraudulent. That is. it may not be in
2the caompany ‘s interest to waste time and money on law suits
A'againét their directors, particularly where these directors
jcén still cantribute greatly to the running and - the
prafitibality of the company concerned. Thus, it ie

“$ubmittéd that the courts could perhaﬁsibermitg in certain

circumstances, the articles to ratify these "frauds".

~




S TNTCA

&1
;(ViiiATHE EXTENT TO WHICH DIRECTORS CAN INSURE THEMSELVES
AGAINST LIABILITY
' The middle ground bie tween encouraging fiduciaries to violate
- their trust and discouraging them from serving at all, is to
- Cbe souaht. That is, methods must be developed for the

t‘gfprotection of directors and officers against personal risks
k\‘ih;'crder to ensure that the most capable peaople are
qftract d to business cCareers. Thus one must balance the
need for punishing faithless fiduciaries against the nPPd to

aggressive directors who are willing to take and

.

faith risks in the search for profits.

Hnepper“‘ notes at SEB8, that pricr to wvarious stétutory
;Eﬁaét&ents there was very little law on indemnification. He
v: tes that under the common law, indemnification was not
H.Jj}f raitted unless the director or officer was successftul in

lefence. The rationale of such a decision was that ~a

oy
n
QL

-poration was not justified in paving the expenses of an

o}
—r

ff’cer or director who had been derelict in his duties.

S Fu-th S2FMOFS SOUTER courts were reluctant to allow
1udemn1f ation unless the litigation had besn herneficial to

‘,uhw corporation.

.,-

'Hawevers knepper, citing Solimine v Hollander'®®, notes that

FHdﬂmn fication was aoproved as it would assist in 1ndtc1ng

s "reeponsible business men to accept the post of directors!.
Gartner in the Wall Street Journal!*® sitates that:

o Scores of men are politely declining
p

fers they once
would have jumped at toc serve on t

igious boards

Cetas ) dahility of Corporate Officers and Directors” 3rd ed

G87-673. . ; : .-
s 1609 NI Eq 264, 272, 19 A 2d 44, 348 (1921).
F16 "Many Executives Reject Froffered Board Seats as Ferils

of Fost Mount" pl col é&.




v u There now is & real shortage of competent men
willing and able to serve as directors". '

.:?ThUQ “the cowrts have recognized that indemnification and
7;xF@ithF$Emeﬁt have  their foundations in a sound policy
faVﬂurable te the development of some corporate management
as a prereguisite to responsible corporate activity as there
are gaps in the protection aftforded to directors under the

common  law. Thus. 1t becams ohvicus that the protection

>

",éfforded to directors and officers at common  law WASs
 inadequate and that & statutory remedy was criticale?,
Now York was the first state to adopt a statute in 1941,
fnllawmd bv Delaware in 1943. Today all fifty states in the
gUﬁlted States have enacted some form of statute providing
for indemnification of corporate officers and directors.
The On actment of statutes xermitting indemnification by all

”‘ﬁtatE9 dicates a firm and positive public policy attituﬂ@,

ative hodies have been confronted with the need
fD Dun igh unfaithful fiduciaries and, at the same Lime,
provide protection i corpar

willing to tak in the ssarch for
profits e,

SThe revised Delaware indemnification statute. Section 143 of

the Delawars General Corporation Law, became EfiECLlVﬁ in

_l)c7 - Section 145%(F) provides that the Delaware statute is

di tor or

f‘l

s

-1n0t,exclusive af any other righits toe which ire

cofficer may be entitled by by-law, contract or otherwise.

Thus; & by-law or agreement could be drafted which would
B ¥ ]

Cprovide more extensive protection o the directors  and

than sespscified in the other provisions of  the

although. there are public policy limitations on how

s "Corporate Indemnificaticon and Liability Insurance for
Directors and Officers" BRusiness law (1973) val 33,

oy £y

Kriepper at G992.

[0

ate man&agers




far such a by—-law or agreement could go bevond

ormulation.

the statutory

b

Furthermore section 45(f) wspecifically permits indemnity
with respect to actions in a capacity other than the
jﬁiractor‘s or cfficer's official capacity.

The Delaware statute, sectiaons 145(a) and {(c) respectively,

Ldﬁfferahtiates

‘In derivative actions, indemnification is

between derivative and third-party

actions.
permitted for

withaut

l':émehSES only and there may be no indemnification

>;CDUF% approval if the indemnites is negligent or gquilty of
. misconduct in the performance of his duty . to C e
fﬁaorﬁbratimn; In third-party actions, the indemniftication

Tmay include judgment fines and amounts paid

-
=z

©in addition Lo HpEnses incurred.

derivative action indemnification proceedings,
de

’to the aforementioned rule 1is ma

dctermlne: that de:plLE the adjudication of
of &1l the of

&) FTaar

v'ew LlFEUW*LAﬂL:S

ite

.i(rs

clemr i ig rly and reascnab

~ : N
for such expenses which the court st

Regarding the guestion of

at 613 that

g

notes as b

=

method of

Knepper .

as & usetul sllocating fair

t

FhE wrmnqdomrk without abzaolvin

.
T

~other, Contribution pvizlves

who

that wh

are

the

he

amcngst those

J.l

notes  such contributions

-

fepper

e
rata or according to t benefit that each re

" decided on a case hy case basis.

149 of the 1933 Act,

18(h)

Section 11(f)
and section 9(e) and section
LeC s 8s 781 (e), 78r (k)
Lawy establish the right to

<~

(=]

contribution.

Thus,

whenevear

15 USC;:;Section
the 1934 Act,
of the Federal

in settleément,

regarding

an edoception

the -court

loeses

ing thc
een recogniz
1w

et

ST xQC‘«’L

hould be

<l

pro

ceived, may be

TTE(F)
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S(a) |

jﬁ‘ ﬁhé Urid ted

&el

The question of liability insurance

States liability inswrance Tor ocorporate

Qf%i;érs and directors has recently come into its own. That

S is, there are areas  of potential lisbility which are
Cluded by most indemnification statutes for public policy
zons  and otherwise. dJudaments in derivative actions and

Ccenpenditures  in
the

duty

whorpln

ai ut Qry

1ndemn1f1c*timn,

proposed

either derivative or third-party actions
indemnitee does not measure up  to

naot subject to cmrporate

(

standards, are

However, D & (directors and office

1ﬁﬁqﬁ@nce A provide the protection precluded

Cindemnification statutes.

The insurance policies that are presently available to

-m fficers and directors are wider than those proceeding them,
sobut 111l contain important limitations and exclusions. That

R

Loses

Mmisconduct

mMOore Serious

arising

=, ﬁurh policies do not cover outrigh ‘raud Dr_intentiunal"
Twrongdoing . Knepper notes that in most _Lnstarrce—::~ thev@ is
alsc an HPreEss #clusion of  lasses  brought  about  or

the

ﬁtributed to by the dishonesty o AFVSLE rnoting
further That one cannot insure onesslf against one’s oun
ren Llcs: wilful or criminal misconduct.
=Halti T o hecause of insurance policy Crovisians,
ary  reguirements and public policye: 1t is  probables
either corporate indemnification nor D & O insurances
1 cover:
Cdudaments or settlements in a derivative action based
on conflict of interest or self-desling.
‘iolation of Federal Securities laws involving conduct

than aordinary negligence.

out af dishonesty wig intentional
ar other conduct which the court finds to

violate accepted viclations of public policy.




L Becauss of the fundamsntal principle that no one shall be

permitted to take advantage of his own wrong, a contract to

Sindemnify  a  person for  his  own fraudulent  or  wilful

sconduct ig not enforceable, as & matter of public policy.
hus, one cannot insurs oneself against one’'s own reckless,

Wl ful or oriminal misconduct. At one time 1t was arqued

~khat D & 0 inSurance was contrary to public pelicy as it was
wider than what state indemnification statutes permitted.
Fﬁrthekmmre directors should not be allowed to evade their
dﬁtiea through the purchases of such insurance. However, he
'ﬁﬁteg that because most states esxpressly authafié@ tHe
purchase of  such  insurance at  corporate PWﬁGﬁ%é;w st

Jarguments carry little weight.

In respect of the Delaware statute, section 145(6) thereof,
corporation ig empowered to purchase and
g

cut of the

dnsurance against liability arisin

omissions of a directeor, officer, employee  ar
Fmrthermoreg~a portion of the statute authorizes insurance

an officer or directaor:

N
“"whether ... the corporation would have the power to
indemnify him  sgainst such  liability under the
indemnification provisions of section 14%5(q).  This
permite the purchase and maintenance of insurance to
cover areas included in the indemnification statute
unchartered by statutes or case law and suthorizes the
curpnrat on to pay  the entire premium  for  such &
' _mml iy

A'{apper notes, at 626, that Hritish I & 0O in%uraﬁﬂé i
‘w?itf in a two-part form. The first part is a corporation
<;mbursamﬁnt contract that is intended to repay to the
cbrpd#atimﬁ any amournt it is reguired to pav’to individuaal
“:FLD ~ate directors or officers to indemnity them for ciaimg

them. The second part is the D & O insurance
'CGQQF payments made by the direc -

lossss arising from claims made against them.

&

s
.l




CHowever  in the two-part policy, the two coverages are
GO mutual 1y exclusive, but complimentary . by virtue of the fact

“ {Hat when combined they protect both the corporation and its

directors and officers from liability arising out of the

L ractions of  the insured directors and officers. Thus,

félthmugh the peolicy consists of two separate contracts, it

issued as a single application in consideration ‘of a

rmgle  premium  and constitutes a single transaction.

‘HQWEVEF, some American insurers have also written the two-

,hart pdiiCV. although the trend is to employ a one—part form

whprp the coverages are combined. -

Jhe typical D & 0 policy insures loss arising from wrongful
acts of corporate directors and officere in accordance with

Cpolicy  terms  and  conditions  and  subject to specified
edgclusions. Thus, it is similar to any other liability

insurance policy.

ﬁfurthefmares all D & 0 policies provide for “"deductibles" or

retentions” for each individual with respect to each loss

deductible Tor all directors and officera
aims  are made. Im addition, some D & (O

co-insurance feature, whereby the insured

five per cent of each loss which cannot hbe

“rinSuradg

ftypical insurance policy extends coverage to:

RER B I directors and officers of subsidiaries in existence at
IR !
“the beginning of the policy pericd:
LU 2Y - directors and officers of the parent company, and
CEY directors and officers of subsidiaries acquired during

the policy period (if notice is given).

Thus, édditisnal insureds may be added thereto usually by

Cthe  pavment o f additional [T EMILNS . Hence, lrw = an




a7

s=utension” provision, the policies may extend coverages to

_tﬁefestates, heirs, legal representatives and assigns of the

“directors and officers.

rding the insurance clauses of the D & O policies, with

corporation reimbursement contact being one of two

vd;ygsinns‘of the insuring clause in the one-part form, this
'iﬁ5ur55 the corporation against loss on account of wrongful
'atié'by directors and officers for which the corporation is
héﬁmired to indemnify such directors and officers. This
>féh¥EF5gEu invelves only the corporation’s obligation to
iqéémﬁify its directors and officers and does not cover the’
cbﬁparatian's liability to  any plaintiff who seeks to
ﬁéﬁﬁver ﬂémagesu ~
LI
The{‘other part of the policy form is the contract for

Yinsurante’ "of the directors and officers against “loss - .on=

’aécéﬁht of . any wrongful act. This mEans actusl
indemnification and not merely a duty to indemnify. Thus,

‘this coverage is of particular significance where the
‘corporaticon canfot, or will not, indemnify its officers and

ik

) Jgg%rding the corporate reimbursement part of the policy,
- hthé‘ﬁlass“ is the amount the corporation is required to pay
?réﬁairectors or officers as indemnity for a claim against
' £ﬁpm:;fDr a "wrongful act" subject to policy limits and

egclusiDnSL “lLoss" includes damages, judgments, settlements

ts or proceedings and appeals therefrom.

The other part defines “loss” in the same may,., save that it
’ reference to indemnity. but speaks of the amounts

,direttmrs or officers are legally obligated to pay.




&8

BwéVErg in all events a "loss" must be the result of the
fﬁfﬁngful act”. All of the policy forms define "loss" to

egclde‘fines or penalties.

fheytérh "wrongful act” in most D & 0 policy forms means any
;bFéadh of duty, misstatement, misleading statement, act or

1gn by the directors or officers in that capacity.

Tﬁéf@uafeitwo parts in. the definition of Wrongful Act, the
fiﬁgtgreléting to "conduct" and the second to "statutes".

yfypically, Wrongful Act is defined as:

: actus or alleged error or misstatement or
“. misleading statement or act or omission or breach of
~

b

“duty Jby directors or officers in their® individual or

ot collective capacities, or

~ £ . . N - el
" 4am a T e - 58

reason of’

- . ~

any matters claimed against | them solely by

'itﬁeir being directors or officers of the COMPany .

= important to note that coverage problems may arise
”whemta diraqtor or officer acts in another capacity as he
thén_dDES-not act in his capacity as & director and probably

Hé@f@a an officer and thus his activities would probably

Fail outside the Wrongful Act definition.

%

ﬁﬁegéaQing.7further exclusions in D & 0O policies, in the

‘dikeCtérs' and officers’ part of the policy. Knepper notes

ai14333 that there are additional standard exclusions which
aﬁpiy to claims fTor which directors and officers cannot be

indéhnified by their corporation. These include:
(ifﬁ”libelfand slander:

(ii)?ﬁlaims based on gaining personal profit or advantage to

- which they are not legally entitled;

claims for the return of remuneration illegally paid

to them, and




1yl claims brought about by their dishonesty.

_Tgﬁical insurance policies, premised on & "reasonable
grbnnds“fapproach exclude claims based upon the directors
dﬁd officers having acted dishonestly or acted in bad faith
'WLih Phuwlrdqe or with reasonable cause to believe that they

acted.ln violation of the law.

(v) Typitai D & 0 policies exclude coverage of amounts for
i

ich directors and officers are reimbursed by the

be noted that the typical D & 0O policy form

that it ecovers claims made against the
icers during the polioy p@riaﬂ, Thus, if a
'is_nat made during the policy term, there will be no

/

COVEerage. =

urthermore it is to be noted that several insurance covers
are providing both D & 0 and fiduciary liability insurance
“inia.aln gle policy. This would aveoid the gray area in the

5épaﬁate coverages, as the D & 0O policy covers claims made

;qolelv by, reason of the insured’'s heing directors and
folLE( ~while the fiduciary palicy covers claims arising
”kulelv ‘fDut of the insured’' s capacity as a fiduciary.

husn such a  combination policy would provide separate-

lam;ts for each coverage.

Vplca11y. coverage is extended to the plan itself to cover

@sent trustees, former trustees and successor trustees,

llagfatess heirs and legal representatives of such persons
o of the trust which would include the
Thus, the policy would cover any past,
additional or replacement director, officer or

Pmplnvpn of any person or organization specifically named in

JllLV srhedulse as an additional insured.

&e




. Mdét"policies provide for payment in respect of wirongful
aéﬁé; whi:h are defined to include any breach of fiduciary

duﬁy'by the insureds in the discharge of their duties and

actual or alleged errors or omissions. These include
misstatements or misles ding statements. Many policies may

ma#e~n6‘difect reference to "prohibited transactions”, but

jpfrom,, Furthermore, he notes that protection would be
o v1dpd for claims resulting from a co-fiduciary’'s wrongful

Th};{sﬂ a policy may provide payment for an act or

: éion committed by the insureds or by any persons for
'Qhém,;ther insureds are legally responsible. Hence. many
forms | that the insurance applies separately to =ach
;négrsd_‘q ainst whom a claim is made. Thux, the acts or

omigsions of any one inswed shall not be imputed to any

Knepper at 449 considers the 1978 Wyatt [urvey ,

- .. of the claims reported, 56.1% were reimbursable by

“7} .the corporation (that is, they came within its powers

e b indemnificatio and thus  would fall under the
3‘ . corporate reimburs ement part of the D & 0 insurance
“policy). In 23% of all claims the survey disclosed
*uncertaxntv as to the applicability of insurance and in

: 0% there was uncertainty as to corporate
Ag]“r@lmbursement. Thus ... the delineation of what is

: Cinsured and what is not appears to be clearer than the
,délineation of reimhursability found in corporation by-
laws or indemnification statutes”

-7

4

1n+en+ ion iz to cover losses or damages resulting

1nq the natuwre of th sllegations made by

the Wyatt Company, an  actuarial firmg which -

0
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Indemnification Statutes - Tentative Draft No 6

F(i) Section 7.16

In 1nrm5 of section 7.162°, "Damages Resulting from a Ereach

DT Dufv': seneral Rules':

)I(_\‘

cept as otherwise provided in section VD WALL -

, dpfpnddnt who violates the standards of conduct set

'Ufnrth in Farts IV and ¥ is liable for all loses to the

<“DrpDFatLDﬁ or its shareholders legally caused by the

‘VV]DldtlDﬁ and for any other gains derived by him to the

sxtent necessary to make full restitution.

Ar omission that constitutes a breach of the standards

2t forth in Parts IV and V is the leqga

= 1
‘ganse of loss incurred by the ‘corporation or its

if the plaintiff proves that:

j=ts

shareholders

=ti) -the- performance of the duty would have been.a.

- substantial factor in averting the loss, and

¢

: o its share-holders would have been
— _foreseeable to an ordinarily prudent person
in like position to that of the defendant and
under similar circumstances. I¥f such an
‘omission ims on the part of two or more
defendants, each is Jjointly and severally

“liable.

 gii\ the likelihood of injury to the corporation

A Flaintiff bears the burden of proving causation and

1the‘amount of any leosses incurred by the corporation or
‘the - shareholders as the result of a defendant’'s

.iviolation of a standard of conduct set forth in Farts

IV and V, but a defendant is entitled to offset against

asuch liahility any gains to the corporation that the

Lransaction.

130 .

The Gmerican Law Institute @ Principals of Corporate

CGokernance @ Analyszis and recommendations : Fart VIIi:
“Remedies. Tentative Draft No & (October 10, 1986)
Section 7.1&6 — "Damages Resulting from a Breach of Duty

: General Rules" at 202- -5

upra "Limitations on Damages for Certain Violations of

ey AR
25200,

e Duty of Care' at 2235

71

“defendant can eastablish arose out of the same




'gfdj" The losses legally caused by a knowing viblation of a

Y mtandard of conduct set forth in Part V include the
- costs  and  expenses to which the  corporation was
L subjected as a result of the violation, including the
~ o counsel fees and expenses of a successful plaintiff in
" a derivative action, except to the extent the court
. determines that inclusion of some or all of such costs
<. and EXPENSES wold he equitable under the
Lt gircumstances.

;3‘ﬁThP court having jurisdiction over a derivative action

’may direct that all or a portion of the damages be paid
"directly to individual shareholders on a pro-rata
“basis, when adequate provision has bcen made for the
creditors of the corporation and such a recovery 1S
aduitable under the circum matances”.

A commentiry  hereon by the writers ot the American Law

e

7=

.lnﬁtifﬂte states at 202, that section 7.148Ta) establishes:

the measure of damages for a defendant’'s breach of duty

_undeﬁ Eaﬁtsqiydahdwwland?ishin accordance with. the general

rule . that recovery should he of the full corporate loss and

-ih}dr? to the corporation.

Thes ‘1comm9nta+or: note further that the Delaware Supreme

Pourfr‘case» of Lyvnch v Vickers Energy Corporation®?,
apmulflms “that the corporation  should be entitled to

DVPFV’Df gains received by the defendant in addition to

tnsses incurred by the corporation.

f,rmmmpntator& further note that . section 7. lb6(h)

A

rmcoqnl ros  the necessity of an adequate causal relationship
bétweén the defendant’ s breach of duty and any loss to the
COrpora tLon. Thus, the burden is placed on the plaintiff to
shmw{that the defendant’ s conduct or omission was the cause
éf'ﬁhe'loss sustained by the corporation.

"

FuﬁtﬁermwrQ,?:section 7.16(g). follows the rule that the
ﬁléintiff hearas the burden of proving loss and causation.
Infédditiong it permits the defendant to prove gains that

5

2 - 409 A Zd at 497.




offset against any losses incurred by the

be

tidnvj.ié(d) provides that an agent aof the corporation
owingly breaches a duty to the corporation must hold

hilities. This would

!ll

nless from the resulting 11
1y dinclude fines and ps snalties as well as plaintiff’'s

=1 fees in a derivative action.

. s ~ .
is liable for all damages legally caused by his act.

;iarmﬁlatidh precludes reduction of liability to reflect
the defendant’

3t1un s stock or the tax effect of the loss. Section

i

wpplies  both to  der

including thaose bhrought by the ccrpnrdtJL
it is not intended to apply to non—derivativa
that a shareholder may have against a corporate
x_undér-sume pnther body of law if a different measure

‘améges has been established under that bédy of law.

fhermore, the defendant must account for gains derived by

casoa result of the breach, even though the corporation
,éfﬁijho* independent monetary loss. In addition, the
.éﬁdahthill be required to account for gains that the
3dration it5Q1f cauld not have realized according to the
ﬁlakthat the agent is liable to his principal for any

2 prealised through  1mpropes use of the latter’'s

é@ction 7. 16(a) does not  authorize & clohd e
y Thus the defendant should be held liable for

that AV E cdistinct from o in ONCEeaE of the

7=

7.16(2) authorizes the court in its discretion, to

oro-rata recovery where eguitable rinciples so
! 1 .

tarms of 7.146(a), a wronadoer who breaches

proportionate pwnership of the

ivative actions and direct




cdHﬁ.fation‘s loss, but npot for gains that are already

quate causal relatlunshlp hetween the wrong and the
- a prereguisite to liability in American tort law.
'@mzt difficult causation problem concerns liability Tor

Section 7.146(b) adopts a two-pronged test in

< the defendant’'s omission must have been a "substantial

in the causation of the loss, and

1llellbond of injury must have been foreseeable to

.;g'“—anonﬂble person in his position. N

substantial factor"” cannot be precisely
- ) s .. e B % . C e . i
. B} e £

the commentators, citing. Francis v United

state that focus in causation problems should

mthnkreasonable steps a director should have taken and

o thpr that course of actlan wotild have averted the loss”

corporate officials fail to perform a duty

whDQP om;ssxon is a legal cause of the loss, the problem of
ﬁqg current: causation arises. Fach defendant might claim .

rhis conduct was less causally significant than that of
~6;Bérs;'_Thus, to prevent sach member from evading liability
’ htlnn to the concurrent omissions of others, section
%pELLflpb that each member shall be jointly and
'tallv liable. The commentators note that although it
&1apprmpriate that a defendant has a right of equitable
'bufién'agaihﬁt other corporate officials, especially
director was not an active wrrongdeer, section 7.16

ﬁD{.CDVEF the aspect of the rights to contribution.

H~‘d gi4 826 (NJ 1981).




amount of the loss, but allows the

2 damages if he can show a gain to the

fc rporatlon ‘arising out of the same transaction. Thus, -the

f&@;fton allocafes the burden of proof sa that the plalntlff
;mu:t DFQVE any actual loss, 1nc1ud1nq any intangible loses

;fenad by the corporation, while the defendant must prove

“f éffsetting Qains. Hence, the defendant must prove

‘é¥;éeffing gains and thus b=ars the burden of proving that

'there was  no "net loss®  because of any illegal gains.

& ulgz deny  the defendant the ability to mitigate his

igabifity'by'offsetting gains on unrelated transactions.
. ‘. ’);' .‘ . T \ -
Ségtign 7.1&(d) provides that an  agent who knowingly

iét§5”4aA duty of lovalfy to the Lorpnratlon shauld

bhe. 11able far the "e‘pen=es to whlch he thereby
_ﬁrtW\ Sublects 1t, This reflects the general principle

lof,agpncv law where an agent must indemnify his principal

'3wh o § wronq committed by the agen+ subjects the pr1nc1pal

VJfgecLlon 7.16(d) expressly applies only to duties of

arlslng under Fart V. thereby excluding due care

e “titj.and has never been extended to cases where the

&(d\ does not apply to . settlements recognizing the

hrpnt dxfflcultyvof establishing the responsibility of

partles. Furthermore, section 7.14(d) does not require

Qghi;é?fan equitable limit and permits the court to shift
4Llpmrtian of the expenses it deems Jjust under the
fﬁmétancegl Sectioh 7.146(d) will apply to expenses to
v'tha' corporation is required to reimburse the
ntiff, but it is not contemplated that it would shift

srporation’ s indirect expenses.

ffhermorﬁq the "same transaction® test in sectieon 7.1é6(c)

wa:.51mp1y negligent. It is to be noted that section

of the corporation’s expenses. It rather

<.



QEctlon 7. 16(9) doss not attempt to specify when pro—rata

re'overv may ‘be eqguitable. Generally, however, when a

'Hub'tantlal porflon nf the shares are held either by persons

cisted the defendants to commit the fiduciary
by shareholders who bought at a lower price,

injury. a pro-rata recovery in favour of the
jaha.Phalder‘ iz likely. However, it should not b
ed that pro-rata recovery should be granted merely
Seipersans who committed or assisted the hreach remain

arehalders. A corporate recovery does not mean that

menfatars' note that a proration of & partial recovery
Ammma'bthef %harehaldﬁrs reduces the damages defendants must

And thereby minimizes both the sanction adainst them and

‘thers: af#ected by an., 1n3ury 4o the -corporation.
v,)152ctidn 7.17

“Limitations on Damages for Certain Viplations of
theﬁDuty of Cars®, :

If.a fallure by a director ... 0QF an officer ... to
mpet the standard of conduct specified in sepction 4.01

,d1d npt-

impvolve a knowing and culpable viclation of
law: - or

enable the defendant, or an associate ... to
receive  an  improper benefit to which the
defendant. or such associate was not entitled
under Fart Vi or
show & CoONSsCious disregard for the
‘defendant’ duty to the corporation under
gglrcumstances that threatened serious injury
“to the corporationg  or
‘constitute a sustained and unexcused pattern
af inattention that amounted to an abdication
of the defendant’ s duty to the corporation;

The American lL.aw Institute "Principals of Corporate
Governance" at 3200,

‘defendants will receive unjust enrichment. The

maun+ of compensation that will benefit creditors and




ftdamages for the vioclation should be limited to an
“amount that is not disproportionate to the economic
bensefits to the defendant for serving the corporation”

CRU:P “of " the threat of liability, this may deter the
ingness of directors to serve if the potential burdens
’°}Difice‘ outweigh the benefits and. thereby make them
~SiVé1V paranoid in their decision-making. thus injuring.

eholder and diminishing efficiency.

\Canmentators noL9 that damages for a violation of the

1ardérd of conduct is limited to an amount that is not

*dxspﬁmportmﬁnate to the economic benefits received or

’erLcL bv the defendant for serving the corporation.

~
717 does not attempt to gquantify more precisely

Sminimum level of liability should be. However, it

i
B

smisedoh the belief that ‘damages ‘should "hot “be ‘so- 1ow % ™
the dutv of care would fail of its essential purpose.
: SAderable dis:retion is given to the corporation to

.vel of damages for due care viclations.

-amnentators note that the rationale for such a

étipn rests on a variety of considerationss

'ﬁ'céilihg is justified on grounds of falrness, becauss’

the potential liability in cases where the ceiling

ﬁﬁbuld apply would otherwiss be aexcessive in relation to
Whe"nature of the defendant's culpability and the

onemic benefits expected fiom serving the

‘Etdnﬁmit logic sugaeste that & ceiling would reduce the

irectors to act in an unduly risk-averse

-

Aipre%#tres on ¢
mAnnwr, The risk of liability for due care violations
tpnd% to be one-sided and directors can be held liable
'frw excessively risky acts, but not for excessively

“cauti@ug ones. A substantial risk of liability for




negligence might lead risk-averse directoré to opt for

gf\;more hesitant policies than shareholders dE:lFE.

'7\  SucH a limitation may serve to reduce the cost of.
ineurance as the exposure of the insurer is reduced.
Thﬁs, a limitation on due care liability contributes to
rost  reduction  and ensures that the defendant is
,:ﬁratected from the danger that his insurance coverage
may be inadequate or that an 2ywception to its coverage

‘may be applicable.

'4)(,'1t is likely that the duty of care will be more evenly
w " and appropriately implemented by courts when the
e potential penalties are not perceized as being

sl cedNcessive.

redponse  to these < justifications for...&. S

,Innltatlon an due care liability, the commentators supra

-Eubmly that such a limitation might make courts more
Préﬁéréd to impose liabi ity and would thus prove counter-—
.prnductlve, However . the commentators submit that it cannot
be 1CLepth rhat courts would become more reluctant simply
~h9 du:e the potential damages are reduced. However, a
Lonsmquence ‘of a proposed limitation on due care liability

"7">1: that it reduces the incentive to sue.

Héhtéqfthe policy reasons underlying section 7.17 is that

rellancp S is placed on other apheres of corporate

funlablllly. such as independent boards,. rather than on

1qatlon, Without a ceiling there may be an incentive for

‘a plaxntxff to bring a non—-meritorious case, either because
dprnddnt = high exposure to damages or because of
thpn.:,¢tb favouring the plaintiffs.

ki
|
v

Tﬁuﬁd‘the“ commentary above notes three hasic approaches

aval ablp 10 implement a limitation an due care liability.




i:By way of an enabling statute one can limit liability
;for due care to a reasonable level by adopting a
Q;mahdétary ceiling. Thus, section 7.17 recommends that
J:;iﬁya'atatutﬁry approach is adopted. the statute should
i?wﬁe an‘enab1ing one which would permit corporations to
ﬁudécllne to adopt a ceiling. or to adopt one that is

_“Higher ~than the statutory mirnimum. Hence, those

.. coyporations that believe that a ceiling will increase

© rsluctant to impose liability. can decline to adopt any

“oceiling at all.

}frwhgre an enabling statute is adopted, it would be

‘Qithin the powers of the legislatureN to permit a

::éharter amendment that abolished all liability.

{TSECtan 102() (7). of the Delaware beneral Corporation

pllmlnat1na or limiting the perﬁonal liability of a

'iafnfe worild not parmit limitations on liability that

fpﬁrpose". Thus, although section 7.17 does not state

;}  thét'the additiocnal liability should be imposed where

does require that there should be some liability Tor
';actual damages in order that the duties do not become

“merely precatory.

The. commen  law  approach: A mitigation of damages
S formula. The measure of damages for a violation of the
ﬁdﬂty of rcare would be that which is legally caused by
i}the defendant’'s conduct. The mitigating principle
would bhecome applicablé vhere it would be unjust to put
the risk of such a lmss entirely on the defendant.
?Huwpver‘ a court would be justified in many inatanceé

<in excluding remote orF consequential damages, even

Y the risk of litigation because courts may be less

law .ha= done this by authort ing charter prnvxclon:i

Mbuld'cause the duty of care to "fail of its essential

'ithe'actual damages are less than the ceiling amount, 1t

79

?dlfector" However sectxon 7.17 presupposes that thc'-




‘ H‘though' they fell within the standards of proximate
- causation and were foreseeable. Frimarily, section
7.17 gives the court discretion to consider limitations

. for damages where the interests of justice so reqguire.

‘Charter amendments: Even in the absence of enabling

 legistation, charter apendments represent a potential

.ij means whereby the liabhility of corporate officials may
‘be reduced. although not abolished. Such an approach.
'hbwever, lacks precedent and some doubt exists as to
<ii5.validity= A charter amendment will not be agiven

xif?ffect‘ta by a court where it offends public policy.
'chevérg case law has indicated that charter amendments
will be uphesld thalt deviate fTrom the ocdomon law where

public policy-is not offended and fraud or overreaching

_does not.arise.

“although corporate statutes freguently provide that

directors must observe a specified standard of care, these

f,éﬁﬂtés_ohly define the standard of care and do not specify
the extent of liability for a failure to meet this standard.
Uhdgk‘fsettién 7.17, & charter amendment should leave a
Qmiﬁi$4ﬁﬁlevel of liability intact because, if all liability
Wét ”ﬁto bhe abolished, the duty of care would become
;d%tidhal, . .Thus section 7.17 "permits shareholders to

55

s&bstitpte.a more limited remedy for due care viclations, as

IéHg as such a lesser measure of damages will net "fail of
iﬁs‘gssential purpose” . This puwrpose necessitates that some
thfegfjof liability remains for a duty of care vioclation.
Thiégfmay "well benefit sharehcolders by making corporate

offigials. less risk-averse.

Section 7.17(a) does not specify what the minimal level of

liability should be. The commentators sugqgest that section

hmuld be satisfied if the shareholders adopt, as thelir

of damages., a rule undsr which directors and

. who breach the duty of care and cause damage to




+h9 corporaflon as a direct result thereof, be'required to

_re:tore any compensation received during the period of the

81

Freach to the corporation, but no more than the actual’

damdge~ cau:Pd. Thizs would include salary and stock options

'And Gther tangible considerations, but would not include
- benefits, indirect consideration, or fringe
were difficult to value. Thus, this measure
stitute a restitution—-based measure of

al "tort" law test.

does not legitimize charter amendments that

have heen regularly upheld and liabilities Tor

x.
- PR

,pfnylslon: ha ‘e been found +Q V1m1ate publlc policy.

Tﬁe'llmlfation on damages recommended by section 7.17 would

net anplv to that tvpe of conduct or omission specified in

PIESHnesb oF celfmdeallnq where Culpator/

~educe liability far  "duty aof loyalty®
Senerally. the common law  has drawn & line
gligence based liabilities, whe(e 2xculpatory

zsectlmn T.17(a). Thesa exceptions describe instances where

attimitation on liability would be against public policy and

tld  be outside the scope of charter amendments

cortemplated by section 7.17.

'%Qbﬁtion 7.17(a) (1) covers cases involving “"a knowing and

&Llpéble viplation of law". which means that the defendant

hdﬂ_ﬁnowledge of the material elements of the trime, not

‘Enmwledge’of the statute. Thus, in general, ignorance of
the: law is not an excuse. However, section 7.17(a)(l) adds

the}:requirement that the violation be “"culpable", same

E: inq a measure of judicial discretion and thus vreflecting
Lhe rPulltV that there are a limited number of circumstances

where noncompliance with law may be justified or excusable.

7.17(aX(E)  applies where the defendant’'s conduct

& specified level of recklessness. Al though some




courts’ have used the term “reckless" to mean gross

eg&igéhcé, the commentators zwupra submit that a subjeétive

awareness of a serious risk to the corporation would have to

‘bé'ﬁréseht hefore this exception becomes applicable.

iagGapsfiin the protection afforded by Indemnification
- Statutes .

 fat~20l1“’5 notes that there are inportant areas of
for directors and officers that cannot be covered
rate indemnification. Some statutes specifically
fhnt no indemnification shall be made in a
ive action in respect of any claim where the director
ﬁffi:er shall have been held to be liablegfor negligence

Dr, h1=CGnduct in  the performance of his duty to  the

}sorporat1 n. Bec ause of Ddhlnﬁ policy r0n51derat10ns¢ lt 15

o
rJ

dpgbiful whether é by law or rmntractudl provision coqu 1n'

1n”f%n¢e, be drafted which would protect the directors

wrefuse to permit indemnification for breach of the

Federal Securities laws, which leaves directors and officers

;éxbéﬁed to lawsuits invalving the sale of corporate
' the dissemination of various disclosure

anrmd the publication of corporate financial

way of indemnification may be minimal if the corporation

_1n D1ant at the time the suit is brought. Johnston

 ﬁgé that this is a partitularly dangerous situation for

o1vpnu lawsuits may be brouwght by stockholders claiming
gneul1n9ncm or misconduct by the directors and officers

the company’s demise and thus the potential damages

AN vCarporate Indemnification and Liability Insurance for

Directors and officers" Ruxiness Law val Z3 1978.

ficers. Furthermore, it is 1likely that the courts

-MDﬁééQer( the protéction atforded to directors and officers

‘,d rprtor and officers because, in  the event of
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flike!y:ta'be}substantial. To protect againét thess gaps

'niCéyeragé under the indemnification statutes, Directors’

and*0fficers’ 1iahilit) “insurance “hecame available.

Llabllltles that cannot be covered by corpnrate
1ndemn1f1cat10n of Directors’ and Officers’® liability
CAnsurance

“étah“f notes the types of liabilities that cannot be

covered by corporate indemnification and, regarding these,

whether they may nevertheless be covered - by

?ﬁtés_that indemnification statutes in most states do not
(i) judgments or dmounts paid in
action., (ii) judaments, amounts

:ettlement or other . costs in 2ither a derivative or .

which the director or officer does not
to mest the statutory standard of acting
in a manner he reasonably believed to be

o the best interests of the cofporatian.

[t

» * Vnot opposed
rFur hermorcq indemnification will be precluded on public

;o grounds in cases invelving breach of the federal

'{iES’l WS .

W some of the gaps in corporate indemnification can
=) EQVered by D & 0O insurance. The D & 0 policies cover
1Bgméﬁt=, and ampunts paid in settlement in a derivative
‘ but the "personal profit" clause esxcludes self-

ing . or conflict of interests, although it weould cover

1 g_LFLnatP incurred in defending against such alleqaklnns,

purts, Johnston notes, will  probably not sanction
‘0of liability resulting from acts of intentional
misconduct. or knowing breaches of the federal

law. Thus, there are two significant types of

irities

+
Supra at 2034,



Tclaims which are covered by D & 0 insurance and which are

net. covered by corporate indemnification. They are:

r{i)"‘h*jhdgment or settlement in a derivative action based

on neqligence.

'iii)%éyjudgment or settlement in an action under the federal

curities laws based on negligence.

‘.however;

¥

fflCﬁﬁS which are covered by corporation indemnification,

”hquare-npt covered by D & 0 insurance.

Ql)”fﬂost state statutes permit indemnification for criminal

fines as well as civil judaments in thirwW-party actions

o

f the applicable standard of conduct is met, but the D
D leLc1e: generally exclude coverage, for_"fines or
ppﬁaltles imposed by law or other matters which are

1';n5urable,q

(?)Kﬂﬂgst indemnification statutes permit the corporation to

<

thPFE are two tvypes of claims against directors and

o indemnify a director or officer who was serving, at the

cancther corporation.

'B'policyg however, covers only claims made against

or fo;cers of the insured corporation.

S

,HanVPr. certain types of liabilities which probably cannot

bé cmver&d exth@r by corporate indemnification or by D & O

lnburamﬂe. They are:

(1')“i Judgmﬂnts or settlements in a derivative action based

mn a conflict of interest or sel f-dealing;

(2) ;bﬁEach of the Federal Securities laws involving conduct

Cmore serious than ordinary negligence, and

jﬁﬁéquest»of the corporation, as a director or officer of

Tfhp d.FPCtDFS or officers in their capacities as directors.




1osses attributable to dishonesty or intentional

~misconduct or other conduct which_ is contra bonos

MBFEE .

(é)ﬁ;FuturE proposals

}barbusihess-system has been more successful to date because
dﬁuthe willingness of corporations to take risks. However,
'iffdirectdrs and officers camnnot protect themselves against
the personal  financial disaster arising from a lawsuit

:_conducf to have been negligent, _the dangers of

]

in

<ing may edxcead the rewards. The enterpriss syst

f would then beqin to fail.

~ .
+in the long term, a more permanent and stable solution

iz . needed to  the problem of directors® and officers’

-4l i abid

;htarpﬁetatiah_ of ambiguocus statutes and by-laws are too
uncertain to provide corporate managers with adequate
hﬁmﬁledgeiﬂf the legal risks that they are assuming. There

a method of making the risk of liability a

risk. That is. where negligence or QgQross
H?Ql}éénce is allegedly involved, Johnston at 2033, submits
»Ehaiﬁ’direcﬁors and officers should be able to know what

Q!ﬁhéirQAmaximum exposure could be so  that they could

“édequafely protect themselves againét liability. Johnston

thTesf thét this bas led to proposals by the Federal
LSécuhiﬁiés Code. Tentative Draft Ne 2, s1403(qg) thereof,

lfhét ~limits be placed by statute upon liabilities of

ctors and officers for conduct not amounting to knowing

entional misconduct. However, Jobhnston notes that:

Cotaych propogal . however, exists only on paper at the
Copresent time. Im the mesantime,. businessmen and their
lawvers must continue ... (to) improve the basic

iy
w

A EW e The question of puiblic policy and- the-



<.protective methods ..., as well as other methods such
~.as legal and business education programmes' 197

ftiY) Iﬁdgmnity~lnsurance in South Africé?

s

wa*haye seen that., regarding section 247 of the Comnpanies
company to exempt a

of 1973, it is not open to the

ta indemnify him against claims in respect thereof.
However, the question has been raised as to whether it is

apen to a company to take out an insurance policy giving the

5;%éttér the indemnity against liability for negligence.

il
e
3

x:be_noted that indemnity insurance policy scheme

b Africa, wunlike in the United States, has not been

- hast- however, been stated that no insurance could ever be

et

(abie; tg the directors or officers of the company

s

+ liability for dishonesty?®e, Furthermore. if anv

premium. is paid by the company for such insurance, whether

¥

_Etgbelby dn increase in the premium for the cover to which.

ﬁhe“ihdemnity for the directors is attached, or by separate
‘pﬁémibms for a specific policy for the directors, the

vbract  of  insurance will he of no force and effect?®?,

‘”quéyer, it is open to individual directors to take out
5ﬁéréé5al insurance against the risk of liability and having
frédafdfto ‘the fact that the 1973 Act has high-lighted the
:jrgctoﬁ'é potential lJiability, directors may be well
\ possible

Ladvised to seek such insurance cover. It might be

tq ”ﬁ;hieJeﬂ this cover by a suitable addendum to the

Cbmbényfs,nwn Froperty and l.iability Insurances on the basis

¢£sfhe director will bear the additional premium himself.

oy

LJdohnston st 2036,

South African Company Law Journal (1977) E-17-18.

Lupra at E-I7-I8.




“(viii) CONCLUSION

,Ihxfhfs paper it has heen noted that directoré and officers

w0

Qf a company,. from the time of their appointment, stand in a

ffdurnary relationship to the company. That is, directors
have various fundamental duties according to South African
law practice -~ the duty to exercise thelr powers
i the interests of the company, the duty of care
iy and the duty not to place themselves in a

ts may conflict with

where their personal intesres

rduties to the company.

aper exaninss to what extent the various dulbties

could be waived and or condoned in Sowuth

ny law and it can be said that the guestion of

he: of fldurlarv duty are rati Tlable and which

been seen that in terms of section 248 of

AL of 1973: -
"if o ... it appears to the court that the person
“cmnCernpd is or may be liable in respect of negligence,

efault: breach of duty or breach of trust, but that
ihdvAng regard to all the circumstances of the case ....
Theought fairly to be excused ... the court may relieve

f’.h:i_rn.= either wholly o partly, from his liability ...".
Thu: the extent to which directors may safeguard themselves
agalnak personal liability and ultimate financial risk in

tgrms of this section has been examined closely.

1t can be generally submitted, however, that directors and
afficers of a company can never be released from their

tosact bona Fide in the interests of the company but,

in moat th@r circumstances,. directors should be able to bhe

,relmased ‘_even S 1f partially, from their other fiduciary

dutley according to South African Company law practice and

ase law studies.

aof the mc:t complex issues in Company law;



rhg cbhtrover5ia1 nature of s310 of the Companlies Act, 1983
(farmprlv <5205 of the Companies Act, 194R) according to

nanllsh company law practice has been considered, as well as

ith@ various view—points @ surrounding the scope of this

tion.  The controversial nature of these sections existed
Table & which contained provisions in both its 1948
Acts which appeared to "modify" or "exclude" the

directors.

I° submit that Gore-RBrowne 1is  correct when  the

9fate that:

it would seem  that the non-excludable duties o1
. directors are those ohligations which sagk to prevent a
tdirector from damaging the interests of the company.
These prmbabl/ comprehend the primary duties of qgood
faith and- proper purpose, the Guty toc show proper care

property dnd any statutory duty imposed on directors.
However, the general rule imposing accountability for

=7".4;'.'n'vc>1vinc3 a conflict of duty and interest would ... be

 fa1th"“°"

R
v

H: ﬁﬁtLd5 other view points expressed in this paper. if at

K

7 Lo degrees.

qwrdJnn the isezue of indemnity insurance for directors and
folLEFS of a company, in this paper, it has been seen that

“American states, eﬁchially the State of Delaware, have

nrmulatwd d1rmgtor and officers’ (D & 0) insurance which

'DV1HD& the protection precluded by the Amer ican
4Pmn1f1 ration statutes. Thus, these insurance policies

 may'.prmt@ct directors against Jjudgments in derivative

ons and,_ expenditures in either derivative or third-party

tions | thF ein the proposec indemnitese does not pass

e

soning in Mowvitex Lt v Bulfield FUPFR.

Ki”'x‘and skill, the duty not to misappropriate company”

8B

-

secret profits, as well as that avoiding a transaction:

woludable, as long as  the director acts in -good_

%upp ort Gore-RBrowne’'s analysis of this section to-

SEHore-Browne Supra at 27 .21, citing Vinelott J's



%é%étufo#y duty standards and hence is not subject to
'ﬁéfﬁbrate indemnification. However, these D & 0O insurance
'ﬁblities Have their limitations and exclusions as well and .
fhéﬁefdré*do.nat cover outright fradd or intentional wrong-—
dbihg=’ Furthermore, it was seen that in most instances
‘ ‘iz can express exclusion of losses of the insured
_'ébout by the dishonesty of the insuwred and thus one

insure oneself against one’'s own reckless, wilful or

,Régféttabiy, Spouth Africa has not. o a ogreat extent,
ve&bﬁﬁked‘ upon; nor  Tormulated, an indemnity inswrance
édheMegl either through the statute book or through the
-cﬁﬁmqn iaw and pressure of public policy demands, in Lerms
ﬁhérégf directors and officers ocould adequately protect

A

éﬁgéﬁvgs against liability and financial risk.
- A sogel Lol o i . . i .

LS

- It s hoped, ~however; that South African Company lawyers in
'thé near future will take cdgnizance*of the fact that such
.anﬁ‘indemnity insurance scheme is not only vital for the

A=)

r;fival of most companies and the enterprise system as a
»buf'is alsc necessary if directors are to take good
: in the best interests of their companies without.
’pl&bnterned too greatly about liability attaching to.
‘énd,” the associated perszonal fipancial ruin, should
‘”_ﬁ’véhtures fail and thereby cause financial loss to
thgir“campanies.

Iﬁﬁfbis ﬁeéard South African Company lawvers may have regard
tQ’ﬁhe various systems and approaches regarding indemnity
_ifsurance as adopted in the United States of America and as

‘piroposed in this paper.

S MEEREERR KL R K
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