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Abstract 

 The work-life balance has become a topic that has been hotly debated in both 

academic and social arenas over the past decade or so. Little has been generated on the 

topic in South Africa in contrast to abroad where not only extensive debate and research 

has been undertaken, but legislation has been enacted to assist in the creation or 

maintenance of a balance between employment and family responsibilities of employees. 

 

 This paper set out to explore and evaluate South African labour legislation, to 

identify what, if any, measures could be employed to effect legislation that would better 

represent and protect employees with care and family responsibilities in this country. 

Existing South African legislation was scrutinised to establish what protection was 

available for employees and also to what extent employees have access to that protection. 

Guidance was taken from other resources, such as international legislation, guidelines, 

protocols, conventions, and current South African trendsetting organisations to inform 

these suggestions. Suggestions were then made based on this research endeavour and will 

hopefully be seen as realistic and implementable in a South African context, taking into 

consideration the current economic and social difficulties the country is experiencing.  

  

 There is a far way to go for South African legislators when it comes to 

improving on existing labour legislation, much can be done to assist both parents, but 

especially working mothers in our country to enable them to lead lives that enrich both 

their own lives and as well as benefit the economic and social aspects of South Africa’s 

businesses and communities. 
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Introduction 

 

In today’s labour market, globalised employers find themselves faced with pressure 

to accommodate employees in a wide range of ways, a relatively recent development in the 

history of employment as we know it in the world, which brings to light the diversification 

of the employment pool from which employees now present themselves. The work-life 

balance is critical to all employed persons and is a fundamental to society as a whole. As 

the demands of work on the employee reach new levels and employees find themselves 

struggling to maintain or create a balance between family and work, so the work-life 

struggle comes into play and legislation either aids or fails the employee in need of life 

representation in a work-dominated era. It also relates to those who are not employed but 

affected by the absence of a parent, partner, or family member due to the demands of 

employment. 

 

Major and Germano
1
 list some of the factors they see as influencing the changing 

nature of work. Because of globalisation, which sees organisations that are increasingly 

under pressure to respond to quickly changing market conditions, employers are 

increasingly passing this pressure on to their employees, by expecting them to be equally 

as adaptable and flexible. A rise in the service industry, with all its accompanying 

demands, has resulted in an “increasing need for a 24/7 workforce”.
2
 Technological 

advances, which are widespread in workplaces and common in homes,
3
 lead to increased 

pressure not only on the organisations, in turn increasing demands on employees in terms 

of creating a workplace where an employee must often be available on an on-going basis. 

                                                           
1
 Major, D. & Germano, L. ‘The changing nature of work and its impact on the work-home interface’ in 

Jones, F., Burke, R. J. and Westman, M. (Eds) Work-Life Balance: A Psychological Perspective (2006) 

Press at 17 – 20. 
2
 Idem at 19. 

3
 Ibid. 
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The rise in the service industry on a global level
4
 can also be seen in South Africa. 

These changes in South Africa are a product of the changes seen elsewhere on a global 

level, where, global institutions like the World Bank have created an ideological  

imperative to reduce the costs of “doing business” in line with the economic imperative to 

cut costs imposed by trade liberalism.
5
 In conjunction with this economic demand is 

another, being recognised globally—the need for a balance between the work and family 

lives of employees. Decisions by foreign governments to assist employees in integrating 

their employment and care-giving responsibilities is a testament to the recognition of these 

new workplace demands,
6
 and can also be attributed to increased feminisation in the 

workplace over the past few decades. 

 

Working arrangements have been introduced by a large majority of high-income 

countries where employees are easier able to change how many hours, when and where 

they work.
7
 This is the most obvious indicator that, not only do law makers recognise the 

importance of a work-life balance also known as the work-family balance, or work-life 

integration,
8
 they also feel that, because of its importance, it needs to be legislated and 

enforced. The work-life integration is clearly defined by Joan Kofodimos:  

A satisfying, healthy, and productive life that includes work, play, and love; that 

integrates a range of life activities and attention to self and to personal and spiritual 

development; and that expresses a person’s unique wishes, interests and values. It contrasts 

with the imbalance of a life dominated by work, focussed on satisfying external 

requirements at the expense of inner development, and in conflict with a person’s true 

desires.
9
 

 

                                                           
4
 Lambert, S. J. ‘Making a Difference for Hourly Employees’, in Crouter, A. and Booth, A. (Eds) Work-Life 

Policies (2009). 
5
 Theron, J. The shift to Services and Triangular Employment: Implications for Labour Market Reform 

(2008) 29 ILJ 1. 
6
 Dancaster, L and Baird, M. Workers with Care Responsibilities: Is Work-Family Integration Adequately 

Addressed in South African Labour Law? (2008) 29 ILJ 22. 
7
 Hegewisch, A. and Gornick, J.C. Statutory Routes to Workplace Flexibility in Cross-National Perspective 

(2008) at Summary (v). 
8
 Jones, F., Burke, R. J. and Westman, M. (Eds) Work-Life Balance: A Psychological Perspective (2006) at 2. 

9
 Kofodimos, J. Balancing Act (1993) at p xiii. 
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Modern employees recognise the importance of balancing the demands of 

employment and family life. As employees try to find a balance between the two, 

worldwide legislation seems to be adapting to aid these workers in achieving this end.  

From a local perspective, however, South African legislation seems to be slow on the 

uptake, for many reasons, some of which will be explored in this paper. 

 

Research and analysis of the work-life balance has emerged over time through 

developments that can be traced back to the Industrial Revolution. ‘With the rise of paid 

employment out[side of] the household, the emergence of large-scale organisations and the 

imposition of middle class norms and values, work and non-work/life evolved as distinct 

spheres in Western countries during the late nineteenth century and throughout the 

twentieth’.
10

 Some developments that have taken place, aside from the movement of work 

outside of the home, are that stereotypical gender roles and ideological perspectives of men 

and women have changed as drastically as the different forms of work have.
11

 

 

Some of the changes in workforce demographics can be seen in the following 

summarised developments:  

 women’s increasing labour force participation;  

 more women in managerial positions, ‘although women are still less likely to 

hold managerial positions than men’;
12

  

                                                           
10 

Warhurst, C., Eikhof, D. R. And Haunschild, A. (Eds) Work less, Live more? A critical analysis of the 

work-life boundary (2008) at 2. This movement traces itself from the handicraft and domestic production 

based work where the artisan produced goods from their home-based workshop through to production in 

large scale organisations that we see today. It was only through this transition that work and life emerged as 

two distinct spheres.
 

11
 Crompton, R. Employment and the Family: The Reconfiguration of Work and Family Life in 

Contemporary Societies (2006) at 3. 
12

 Major & Germano (note 1) at 14. 
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 part-time employment, which sees more women than men working part-time; 

attributed to the demands on women who often have a more active role in 

raising children and running households;  

 mothers in the labour force, remaining in the workforce after pregnancy or 

returning to work soon after the birth of children; and 

 men and women with eldercare responsibilities, which sees employees 

reporting difficulties in balancing work and home responsibilities than those 

without these commitments.
13

 

All of these factors contribute to changing workforces across the world, and assist in 

creating pressure on legislators to cater to these changes.
14

 

 

In today’s employment environment, for those who are employed in the primary 

and manufacturing sectors,
15

 the need to work is driven by the most fundamental purpose 

of work—income. These people are often hourly paid and if they do not work, they do not 

get paid; they then cannot meet their cost of living, often forcing them to work as many 

hours as possible in the working week. This leaves a limited amount of time to spend with 

their families. For those who are not primary sector or manufacturing employees, however, 

the need to work is still great and there is increasing pressure from organisations to be 

more productive, more efficient, and more profitable, often in the face of downsizing,
16

 

leading employees to work longer hours to meet their employers’ targets. Such situations 

are typically beyond the capacity of an employer’s staff complement, particularly in an 

economic climate seeing many employees being retrenched or income not increasing in 

                                                           
13

 Major & Germano (note 1) 13 – 17. 
14

 Ibid. 
15 

In South Africa, the Primary sector includes agriculture, forestry, fishing as well as quarrying and mining; 

the Secondary sector includes manufacturing, construction, electricity, gas and water; this leaves all other 

forms of industry activities to fall under the Tertiary sector umbrella. Gross Domestic Product (GDP): 1st 

Quarter 2011 (2011). 
16

 Warhurst, Eikhof, and Haunschild, (note 10) at 5. 
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line with inflation, thereby reducing the employee’s ability to support family and living 

expenses, to an even more extreme level than previously experienced. 

 

This concept has led to what has now been coined the long working hours culture,
17

 

where employees increasingly work more than 45 hours per week, and then feel guilty 

about what they perceive to be not enough time spent working. These concepts all form 

integral parts of the analysis of legislation enacted to provide balance between employment 

and family. These concepts focus more on psychological and social effects of work, but the 

nuts and bolts of the situation lie in economic and legislative realities as they exist in South 

Africa. The employment landscape is currently changing from a predominantly primary 

sector employer to a tertiary “services” sector one.
18

 That said, a large proportion of 

employment still takes place in an unskilled or semi-skilled environment, where job 

protection is scarce and unemployment is high.
19

 

 

South African employees facing this also face many other factors, including 

increasingly high costs of living, the HIV/AIDS pandemic, high mortality and illness rates 

in low-income groups, and informal forms of employment, as well as limited legislation 

and limited access to legislation designed to assist with family and non-work demands.
20

 

These affect the positions of employees in a country with a high demand for work 

stemming from high unemployment rates. Due to the demands of caring for sick family 

members or partners, of caring for children, and—in some cases—caring for children of 

deceased parents, this difficulty is intensified and the pressure on employees with care 

responsibilities is increased beyond a point where current legislation reaches This makes 

                                                           
17

 IDS HR Studies Work-Life Balance (2000) No 698 November. 
18

 Theron (note 5) at 1. 
19

 Ibid. 
20

 Le Roux, R. The World of Work: Forms of Engagement in South Africa (2009) Development and Labour 

Monograph Series at 53 and 54. 
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for a difficult marriage between the ineffective existing legislation and potential legislation 

that could be enacted to aid in the struggle for balance. 

 

 Relatively little has been published on this topic in South Africa, and it seems a 

more in-depth discovery needs to take place, with global trends in mind, as to what would 

be workable and realistic, considering the nature of majority employment sectors and other 

social, political, and economic factors that affect employees. It is important to focus the 

range of this paper and to understand that, inasmuch as an international comparison may 

inform the suggestions to be made, they might not, and will mostly not be of actual 

practical application in the South African environment.  

 

These comparisons will serve more as a research collective from which workable 

solutions may be picked and chosen.  There seems to be a great discrepancy in legislation 

globally, which further confirms that what works for one does not necessarily work for 

another, causing difficulty in creating generalised legislation. Furthermore, without 

enforcement of legislation governing public policy, few organisations are likely to 

implement measures, let alone action change in this arena of their own accord. Those 

organisations that do, are exceedingly rare and implement measures only when the express 

benefit outweighs the cost of such policy decisions.
21

  

 

The purpose of this exploration is to identify what, if any, measures could be 

employed to effect legislation that would better represent and protect employees with care 

responsibilities. Guidance from existing resources, such as international legislation, 

guidelines, and South African role players, will be taken to arrive at these outcomes. The 

                                                           
21

 Cohen, T. and Dancaster, L.  Family Responsibility Discrimination Litigation – A non-starter? (2009) 2 

Stell LR 221 at 238. 
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first chapter will begin with framing the South African employment environment, 

beginning with understanding why little or no action has been taken to address increasingly 

inadequate labour legislation. Employment trends in the sectors, including the informal 

sector, are explored, with mention made of the economic and social issues facing not only 

employees, but all South Africans, and how this affects employment trends. With labour 

unions and other groups creating pressure to change existing legislation, this chapter is 

integral to framing the focus of the topic and its direction. 

 

The second chapter then highlights existing South African legislation available to 

address work-life balance, the features of which are analysed to assess the entitlement of 

certain rights, as well as their accommodation and protection. The topics are: family 

responsibility, annual leave, sick leave, maternity, and adoption; as there is no provision 

for paternity leave in South Africa, this topic is not featured. Chapter Three continues this 

scrutiny, to assess accessibility of legislation to employees and to what extent it serves 

those seeking redress or protection. The Commission for Conciliation, Mediation and 

Arbitration (CCMA) is included in this assessment, but the content focuses on case law 

and the development of jurisprudence. The cases address the following aspects of work-life 

legislation: family responsibility; family responsibility leave, including discrimination 

based on it; maternity leave, and dismissals based on “inherent” requirements related to 

maternity leave. 

 

Following this foundational process, Chapter Four briefly explores some South 

African organisations in terms of policies implemented to better cater to their employees’ 

lifestyle needs, which have stemmed from the need for a more balanced life where work 

and family have equal importance, if not equal representation. This may provide a more 
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relevant guide for workable legislative suggestions locally. These organisations are 

contrasted with international trendsetters and how they, in turn, are analysed abroad.  

 

Chapter Five draws from the South African exploration in the previous chapters 

and looks to international sources for guidance. Information is drawn from International 

Labour Organisation (ILO) conventions, comparative legislation, and other material, in 

order to initiate the process of forming ideas as to what may be possible in a local context 

by learning from other successes and failures abroad, in both Western and Eastern 

circumstances. This understanding of what is possible is placed in context by Chapter Six, 

where, following the comparative investigation, an exploration into possible 

implementation issues as they would occur in South Africa’s current employment market 

will provide a platform from which to launch some workable solutions for the South 

African context. Some approaches are suggested that are informed by both the history of 

this country, as well as the social complexities that it currently faces. This is done using 

statistical material, academic commentary and analysis on current economic and 

employment situations. 

 

The final chapter deals with making meaningful and realistic suggestions for 

improvements in South African labour legislation that directly address the work-life 

imbalance, as well as benefit other labour practices as a by-product. The suggestions are 

broken down into the integration of work-life legislation into workplace policy, family 

responsibility, maternity leave and benefits, paternity leave (and benefits), flexible working 

arrangements and parental leave, child care and child are subsidies, increased control in 

non-standard employment sectors, and some non-legislative suggestions. The entire paper 

is then summed up in the concluding chapter, with a brief reflection on the initial intent 

and the final destination that the research for this paper took. 
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Chapter 1:  Employment Environment in South Africa 

 

The intention of this research is to make some legislative suggestions to improve 

existing labour rights; thus it is integral that the reader be aware of the employment 

environment as it currently exists in South Africa. This chapter will explore the 

employment trends and sectors, as well as look at the political motivation behind the lack 

of action to address increasingly un-representative legislation in this country. 

 

As some of the foundation for the lack of legislative discussion or changes in the 

arena of the work-life balance, we have to understand the political motivation for the 

hesitance of legislators in addressing the changing nature of employment in South Africa. 

It is important to consider these political motivations, because ‘mandates for paid leaves, 

scheduling flexibility, part-time benefit parity, and other policies might shrink profits, 

depress wage growth, and hamper new job creation’.
22

 In a country where the need for job 

creation and sustainability is high, enacting legislation that would potentially hinder the 

addressing of these needs would be difficult, if not impossible, and definitely detrimental 

to the ends the political vehicle wishes to achieve, even if the means seem critical. 

 

Cohen and Dancaster
23

 outline the difficulties faced by both the South African 

government and employers in accommodating the needs of employees as caregivers, and 

who have failed so far to do so adequately. They say that this has been due to other 

pressures that have required urgent attention and addressing, such as employment equity 

demands, broad-based economic empowerment imperatives, the changes in and 

                                                           
22

 Feldblum, C. R ‘Policy Challenges and Opportunities for Workplace Flexibility: The State of Play’ (2009) 

as she discusses the views of Glass, J. Work-Life Policies: Future Directions for Research (2009) in 

Crouter, A. and Booth, A. (Eds) Work-Life Policies (2009) at 260. 
23

 Cohen and Dancaster (note 21) at 222. 
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requirements of the Basic Conditions of Employment Act (BCEA), and the Skills 

Development Act, all of which has meant that catering for family responsibilities has not 

been a priority up to now.
24

 In addition, legislation that came into effect after the 

attainment of democracy in South Africa is now increasingly less representative of the 

majority of the workforce, as opposed to the representation it had when enacted in the 

1990s. This is largely due to a shift in employment trends as well as a rapid growth seen in 

the informalisation of work relationships, leading to the increase of non-standard forms of 

employment.  

 

 One of the reasons for informalisation is the desire of organisations to reduce 

‘human resource management responsibilities and cost’.
25

 Theron and Godfrey outline the 

other reason for informalisation as being a response to the need for greater temporal and 

numerical flexibility to cope with varying demands.
26

 The informalisation of work-place 

relationships takes many forms, and can be broken down into externalisation and 

casualisation. Externalisation is defined as the transformation of an employment 

relationship into a commercial contract to provide goods or services which creates a 

distance between the user of the services (the ‘employer’) and the risk associated with the 

employment relationship.
27

 This can take several forms but is essentially broken down into 

two groups, the first including subcontracting, outsourcing, homeworking, labour broking 

(also referred to as temporary employment services or TES) by the Labour Relations Act 

(LRA)
28

), and franchising. Casualisation is the commodification of the work through 

which employees are transformed into independent contractors by means of a commercial 

arrangement, as opposed to there existing an employment arrangement between the two 

                                                           
24

 Cohen and Dancaster (note 21) at 222. 
25

 Le Roux (note 20) at 14. 
26

 Theron, J. & Godfrey, S. Protecting Workers on the Periphery (2000) Development and Labour 

Monograph Series at 17. 
27

 Le Roux (note 20) at 18. 
28

 Act 66 of 1995. 
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parties.
29

 These workers present as seasonal workers, part-time workers, temporary 

workers, or casual workers who work less than 24 hours for one employer in a one-month 

period.
30

 

 

 Casualisation and externalisation have contributed to increases in the informal 

sector. Benjamin argues that work is now more diverse than ever and not performed by 

workers in standard employment. He argues that this process of informalisation has 

resulted in fewer workers being protected by labour law.
31

 The third-quarter Labour Force 

Survey of 2010
32

 confirms this. Of the 13 million employed persons in South Africa, four 

million are employed informally, and almost one-third of the total workforce does not 

receive basic legislative protection. 

 

The same survey (which is discussed in more detail in Chapter 7) presents statistics 

that show there are many more South African women than men that are employment-

eligible. Contrastingly, the actual rates of employment according to sex are very different 

and translate into one-third of the employment-eligible female population in South Africa 

being employed (sector notwithstanding), as opposed to the employment-eligible men, who 

enjoy an almost 50 percent employment rate. This reinforces the generalised view of 

employers that hiring women as employees may adversely affect the organisation at some 

stage, due to perceptions regarding time constraints and family demands of the worker. 

Furthermore, as females are viewed to be the more likely employees to require time to 

carry out care responsibilities, they are more often than not discriminated against, both 

                                                           
29

 Le Roux (note 20) at 19-27. 
30

 Idem at 15. 
31

 Benjamin, P.  Decent Work and Non-Standard Employees: Options for Legislative Reform in South Africa: 

A Discussion Document (2009) at 845. 
32

 South African Quarterly Labour Force Survey (QLFS), 3
rd

 Quarter, 2010. 
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subtly and overtly, by potential and existing employers, which again is indicated in SA 

employment statistics (and across the world). 

 

 In addition to these employment trends, ‘many firms have restructured to reduce 

standard employment or have adopted strategies to avoid or minimize labour law [and] 

these strategies include outsourcing, the use of fixed-term contracts, temporary and part-

time work and labour broking’.
33

 ‘Research shows that labour broking arrangements have 

become the mechanism most commonly used to deprive vulnerable employees of labour 

law protections’
34

 and, as can be seen in current labour dialogue calling for change, the 

South Africa trade unions are attempting to create a similar reformation in line with recent 

Namibian labour legislative movements, where, over the past few years, there have been 

legislative changes and reforms that have had a large ripple effect on the labour broking. 

This followed a change in legislation that rendered labour broking illegal. This came about 

in 2007 when the Labour Bill came to include the statement: ‘No person may, for reward, 

employ any person with a view to making that person available to a third party to perform 

work for the third party’.
35

 This amendment was unsuccessfully contested in the High 

Court of Namibia in 2008, and remained an unlawful activity.
36

 

 

When it was again appealed by Africa Personnel Services in the Supreme Court, 

the previous judgment was overturned and the amendment rendering labour broking 

unlawful was found to be constitutionally opposed to the right to carry on any trade or 

business, as it prohibited labour brokers from doing just that.
37

 This situation mirrors 

                                                           
33

 Benjamin (note 31) at 845. 
34

 Idem at 847. 
35 

Jauch, H. Namibia’s Ban on Labour Hire in Perspective (2007) Labour Resource and Research Institute 

(LaRRI) for The Namibian as it describes what was then soon to be the new clause 128[1] of the Labour 

Bill. 
36

 Africa Personnel Services v Government of the Republic of Namibia (2008) (2) NR 537 (HC). 
37

 Africa Personnel Services v Government of the Republic of Namibia (2009) (2) NR 596 (SC). 
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current dialogue in South Africa, where recent developments include ‘the President’s call 

for 5 million jobs to be created; proposed amendments to our labour laws; the debate 

[around] decent work; and the [proposed] banning of labour brokers - all of which are 

government initiatives designed to alleviate our unemployment challenges’.
38

 This seems 

to create the impression, if not demonstrate, that we see the need for change to increase 

worker protections, or at least increase the number of workers who receive protection, 

from labour and related legislation, and the basic constitutional right to fair labour 

practices.
39

 

 

What the informalisation of the workforce has indirectly led to is employees 

finding themselves in this form of employment are having to rely heavily on sectoral 

determinations for the provision of appropriate basic conditions of employment and 

minimum wages, as opposed to collective bargaining, as many of them are not unionised, 

or the sector they work in does not have a bargaining council or union representation.
40

 In 

South Africa, there have been a significant number of sectoral determinations made in 

terms of the BCEA, including, but not limited to, the Civil Engineering Sectoral 

Determination
41

 and the Domestic Worker Sectoral Determination,
42

 yet there are still 

many employees who fall under the scope of these determinations but remain unprotected 

and unrepresented for many reasons, in much the same way that employees who are not 

members of trade unions do not receive the same protection or rights as those who are, 

despite working in the same workplace.
43

 

                                                           
38

 Cunningham, J. (Ed) Employment in South Africa: New, mind-boggling research (2010) Online 

Publication: South Africa, The Good News, http://www.sagoodnews.co.za/newsletter_archive/ 

employment_in_south_africa_new_mind-boggling_research.html, accessed 12 March 2011. 
39

 Constitution of South Africa, 1996. 
40

 Benjamin (note 31) at 869. 
41

 Sectoral Determination 2: Civil Engineering Sector, 2001. 
42

 Sectoral Determination 7: Domestic Worker Sector, 2002. 
43

 Benjamin (note 31) at 869. 
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Both of these determinations control sectors that tend to be heavily informalised, 

with the use of temporary and casual labour being the norm, and thus they are considered 

important in the context of this paper. Both determinations provide for the usual provision 

regarding wages, hours of work, and termination of employment, but where the 

determinations differ from the BCEA is interesting and noteworthy. The Domestic Worker 

determination provides for a domestic worker to be entitled to five days family 

responsibility leave per annum,
44

 which is two more days than the BCEA provides for 

standard employees; and the Civil Engineering determination provides for ‘36 days paid 

sick leave over 3 years’
45

 which is six days more than the BCEA provides for.
46

 These 

determinations show that factors pertinent to the sector, or to the form of employment, 

have been considered in the drafting stages, and with items such as sick leave and family 

responsibility being addressed more adequately in non-standard forms of employment. It 

also indicates that legislators have had the mind to address basic conditions of employment 

in these sectors. 

 

This paper could attempt to address the impact of poverty and a poor education 

system on employment, as well as the impacts of HIV/AIDS and the social repercussions 

of the disease, the care responsibilities stemming from ill health generally, and the 

contemporary “family unit” as it has developed as a result of these factors, but the aim of 

this journey is limited to analysing existing labour legislation. All that needs to be 

addressed in terms of HIV/AIDS and the working individual is the following statement by 

Cawse: ‘With the HIV and AIDS epidemic, South Africa had an estimated 1.2 million 

                                                           
44

 Sectoral Determination 7 (note 42) at Part E, Section 19. 
45

 Sectoral Determination 2 (note 41) at Section 9. 
46

 Basic Conditions of Employment Act 75 of 1997, s 22 (2) and (3). 
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AIDS orphans in 2005…the burden of childcare on the surviving women in the family is 

increasing’.
47

 

 

This chapter’s contextualisation creates the framework for investigation into what 

suggestions could be made for the creation of new—or the improvement of existing—

legislation in South Africa, to better protect and cater for employees. Before this can be 

done, however, an exploration into what already exists must first be completed. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
47

 Cawse, J. South Africa: National Overview, in Hein, C. and Cassirer, N. Workplace solutions for childcare 

(2010) at 325. 
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Chapter 2:  Existing South African Legislation  

 

With a basic understanding of the current employment situation locally, an 

exploration of the legislation is necessary to adjudicate what is both available or “missing” 

and how extensive both the provision and protection of rights is. This assessment is 

undertaken with the subject matter in mind; only legislation that may or does pertain to the 

work-life balance is included, and is as follows: family responsibility, annual leave, sick 

leave, maternity, and adoption. Cases and the development of jurisprudence with regard to 

this legislation will be addressed in chapter three. 

 

In South Africa, currently, the pieces of legislation that cater for employee lifestyle 

and living needs are limited to the following: the BCEA
48

 and the LRA,
49

 and their 

respective Codes of Good Practice and Regulations; the Unemployment Insurance Act 

(UIA),
50

 and the Employment Equity Act (EEA),
51

 including Sectoral Determinations. 

These do not pertain to other international obligations South Africa has committed to, 

which will be addressed later. The legislation spans from the basic rights of employees 

when it comes to the demands of life outside of work as well as the protection of these 

employees while away from work, to how these employees will be remunerated while 

away from work and the right for their employment contracts not to be amended in this 

regard by any agreement, individual or collective. 

 

 

 

                                                           
48

 Act 75 of 1997. 
49

 Act 66 of 1995. 
50

 Act 30 of 1996. 
51

 Act 55 of 1998. 
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1. Accommodation of Family Responsibility 

Under the BCEA, provision is made for the regulation of working time. Section 7 

states that ‘working time must be regulated by every employer with due regard to the 

family responsibilities of employees’.
52

 This is also addressed by the BCEA, providing 

that: 

…an employer must grant an employee, during each annual leave cycle…three 

days’ paid leave...when the employee’s child is born; when the employee’s child is sick; or 

in the event of the death of... the employee's spouse or life partner…parent, adoptive 

parent, grandparent, child, adopted child, grandchild or sibling.
53

 

 

This leave does not accrue and is only valid for a 12-month cycle of employment.
54

 

Notably, domestic workers are permitted five days of leave in a 12-month cycle, more than 

employees in standard forms of employment,
55

 as discussed in Chapter One. 

 

Interestingly, legislation fails to address the needs and requirements of fathers in 

respect of paternity leave, only briefly addressing these requirements in the family 

responsibility section by providing for such leave ‘when the employee's child is born’.
56

 It 

also fails to address leave following the death of a family member, such as an aunt, uncle, 

niece, nephew, or other non-immediate members of the family that may have had close ties 

to the employee. Finally, it fails to address the needs of the employee to care for adult 

dependants—as stated, it is only available for the birth or death of a child.
57

 

 

Under the Good of Good Practice: The Arrangement of Working time, 1998, family 

demands are addressed by the following provision: ‘the design of shift rosters must be 

                                                           
52

 BCEA (note 46) at s 7 (d). 
53

 Idem at s 27 (1) and (2). 
54

 Idem at s 27 6). 
55

 CCMAil (2007) September edition. Available at www.ccma.org.za/UploadedMedia/CCMAil-

September2007(2).doc. Article by Lisa Dancaster titled: Workers with Care Responsibilities: Is Work-

Family Integration Adequately Addressed in South Africa? at 6, www.ccma.org.za/UploadedMedia/ 

CCMAil-September2007(2).doc, accessed 18/10/2010. 
56

 BCEA (note 46) at s 27 (2)(a). 
57

 Dancaster, L. Workers with Care Responsibilities: Is work-family integration adequately addressed in 

South African labour law? (2009) at slide 12. 
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sensitive to the impact of these rosters on employees and their families’.
58

 The Code 

continues by requiring that this information be obtained by the employer by means of 

employee questionnaires, consultations, and negotiations,
59

 which is certainly impressive 

for the emphasis it places on the importance of family to the employee, but how well and 

often this is actually implemented by the employer may reveal a completely different 

experience for the employee altogether. Another interesting inclusion in this Code is the 

fact that family responsibilities are placed at the same level of importance as the health and 

safety of the employee, by placing these as the focus of the objectives of the Code.
60

 

 

Shift work is further regulated in this Code and requires that ‘arrangements should 

be considered to accommodate the special needs of workers such as pregnant and breast-

feeding workers, workers with family responsibilities…and also workers’ personal 

preferences for the scheduling of their own free time’,
61

 which is noteworthy in its 

highlighting of the importance of employees’ free time, and that employers should give 

that importance. 

 

a. Protection of Employees with Family Responsibilities 

 The LRA states that ‘a dismissal is automatically unfair...if the reason for the 

dismissal is...that the employer unfairly discriminated against an employee, directly or 

indirectly, on any arbitrary ground, including, but not limited to race, gender, sex … 

marital status or family responsibility’.
62

 The EEA also protects against discrimination on 

the grounds of family responsibility, which is defined as the ‘responsibility of employees 

                                                           
58

 Code of Good Practice, 1998 at s 4. 
59

 Ibid. 
60

 Idem at s 1. 
61

 Idem at s 5.6. 
62

 Labour Relations Act 66 of 1995, s187 (1) and (f). 
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in relation to their spouse, partner, dependent children or members of their immediate 

family that need their care or support’.
63

  

 

Under the BCEA, ‘discrimination arises if an employee is dismissed or subjected to 

prejudicial treatment at the workplace as a result of…family responsibilities’.
64

 Examples 

of this are given by Dancaster and Cohen: ‘an employer that declines to promote an 

employee as a result of…family responsibilities, or dismisses an employee that requires 

flexible working hours as a result of such family responsibilities, would be discriminating 

against that employee’.
65

 

 

The Code of Good Practice: The Integration of Employment Equity into Human 

Resource Policies and Practices, 2005, requires that ‘employers should endeavour to 

provide an accessible, supportive and flexible environment for employees with family 

responsibilities [which] includes considering flexible working hours and granting sufficient 

family responsibility leave for both parents’,
66

 which is remarkable, as it encourages 

employers to provide conditions of employment that are an improvement on those 

provided for by the BCEA. More importantly, this addresses the need for flexible working 

arrangements, which is an avenue desperate for exploration in South Africa. Most 

importantly, it states that sufficient family responsibility leave should be granted for both 

parents. Assuming the employee is not a parent, however, this provision is impressive, as 

all of these concepts are underpinned by the opening statement that ‘employers should 

endeavour to provide an accessible, supportive and flexible environment for employees 

                                                           
63

 EEA 55 of 1998, s1. 
64

 Cohen And Dancaster (note 21) at 222. 
65

 Idem at 223. 
66

 Code of Good Practice: Integration of Employment Equity into Human Resource Policies and Practice, 

2005. 



U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

23 

 

with family responsibilities,’
67

 which is definitely where South African legislation needs 

emphasis. 

 

2. Annual Leave  

a. Annual Leave entitlement 

Under BCEA, the leave entitlement is laid out as follows:  

An employer must grant an employee at least...21 consecutive days’ annual leave 

on full remuneration…or…one day of annual leave on full remuneration for every 17 

days…[or] by agreement, one hour of annual leave on full remuneration for every 17 hours 

on which the employee worked or was entitled to be paid
68

  

 

and this must take place in a “period of 12 months’ employment.”
69

 

 

b. Annual Leave Protection 

A collective agreement concluded in a bargaining council may alter, replace or 

exclude any basic condition of employment if the collective agreement is consistent with 

the purpose of this Act and the collective agreement does not...reduce an employee’s 

annual leave...to less than two weeks,
70

  

 

which means that the aim would be to better the employees’ annual leave. 

 

3. Sick Leave  

a. Sick Leave Accommodation 

During every sick leave cycle, an employee is entitled to…paid sick leave equal to 

the number of days the employee would normally work during a period of six weeks... 

[and]…during the first six months of employment, an employee is entitled to one day’s 

paid sick leave for every 26 days worked.
71

  

 

The sick leave cycle referred to here is ‘the period of 36 months’ employment with the 

same employer immediately following an employee’s commencement of employment; or 

                                                           
67

 Code of Good Practice (note 66). 
68

 BCEA (note 46), at s 20 (2). 
69

 Idem at s 20 (1). 
70

 Idem at s 49 (1) (c). 
71

 BCEA (note 46) s 22 (2) and (3). 
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completion of that employee’s prior sick leave cycle.’
72

 This basically translates into 30 

days of paid sick leave in a three-year cycle for employees in standard forms of 

employment. 

 

Remuneration or benefits during periods of prolonged illness are addressed in the 

UIA, stating that, ‘subject to the provisions...of this section...illness benefits may be paid to 

a contributor who is unemployed and who is unable to perform work on account of an 

illness’.
73

 The Act goes into more detail by outlining the status of an employee who is ill 

for prolonged periods: ‘A contributor whose services have not been terminated but who is 

not in receipt of any earnings, or who receives…less than one-third of his normal earnings, 

and who is unable, on account of…illness…to perform his normal work, shall…be deemed 

to be unemployed’.
74

 

 

 

b. Sick Leave Protection 

‘A collective agreement concluded in a bargaining council may alter, replace or 

exclude any basic condition of employment if the collective agreement is consistent with 

the purpose of this Act and the collective agreement does not...reduce an employee’s 

entitlement to sick leave’.
75

 This is noteworthy because there is the option for this form of 

leave to be increased, and a reduction of sick leave entitlement is specifically prohibited, 

showing that there is recognition of the need for this leave. It may also suggest that the 

legislators understood that this leave may be taken in cases where the employee themselves 

may not be ill (but other family members are for example), but this cannot be assumed, as 

the legislators’ intent is unknown. 

 

                                                           
72

 BCEA (note 46) at s 22 (1). 
73

 Unemployment Insurance Act 30 of 1966, s 36 (1). 
74

 Idem at s 36 (1) (b). 
75

 BCEA (note 46) at s 49 (1) (e). 
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4. Maternity  

a. Maternity Leave Entitlement 

Section 25 of the BCEA states ‘an employee is entitled to at least four consecutive 

months' maternity leave’.
76

 This section goes even further to recognise the need for leave 

in the event of a miscarriage or a stillbirth, and directs that ‘an employee who has a 

miscarriage during the third trimester of pregnancy or bears a stillborn child is entitled to 

maternity leave for six weeks after the miscarriage or stillbirth, whether or not the 

employee had commenced maternity leave at the time of the miscarriage or stillbirth’.
77

 

 

Remunerated income during maternity leave is also addressed, and the section 

refers to the UIA, stating that ‘a female contributor who is unemployed may be paid 

benefits … in respect of her pregnancy and confinement for a period not exceeding twenty-

six weeks, from the date on which she is deemed to have become unemployed, whether or 

not she is capable of and available for work’.
78

 The UIA even conveys that these benefits 

are a right of the employee:  

a contributor who is pregnant is entitled to the maternity benefits...for any period of 

pregnancy or delivery and the period thereafter...when taking into account any maternity 

leave paid to the contributor in terms of any other law or any collective agreement or 

contract of employment, the maternity benefit may not be more than the remuneration the 

contributor would have received if the contributor had not been on maternity leave 

[and]…for purposes of this section the maximum period of maternity leave is 17,32 weeks 

[and]...a contributor who has a miscarriage during the third trimester or bears a still-born 

child is entitled to a maximum maternity benefit of six weeks after the miscarriage or 

stillbirth.
79

 

 

b. Maternity Protection 

Both the LRA and BCEA provide for the protection of employees prior to and after 

the birth of a child. The BCEA states that ‘no employer may require or permit a pregnant 

                                                           
76

 BCEA (note 46) at s 25 (1). 
77

 Idem at s 25 (4). 
78

 UIA (note 73) at s 37. 
79

 Idem at s 24. 
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employee or an employee who is nursing her child to perform work that is hazardous to her 

health or the health of her child’.
80

 This has been further addressed by the drafting of the 

Code of Good Practice on the Protection of Employees during pregnancy and after the 

birth of a child under the BCEA. The BCEA assists by catering for employees in such 

circumstances, and provides that  

during an employee's pregnancy, and for a period of six months after the birth of 

her child, her employer must offer her suitable, alternative employment…no less 

favourable than her ordinary terms and conditions of employment, if...the employee is 

required to perform night work...or her work poses a danger to her health or safety or that 

of her child; and it is practicable for the employer to do so.
81

 

 

Where the BCEA addresses work that the employee must perform while pregnant 

and after the birth of a child, the LRA addresses the treatment of that employee in terms of 

their employment contract and states that ‘a dismissal is automatically unfair…if the 

reason for the dismissal is...the employee's pregnancy, intended pregnancy, or any reason 

related to her pregnancy’.
82

 Furthermore, the definition of a dismissal expressly refers to 

maternity leave in that a 'Dismissal means that...an employer refused to allow an employee 

to resume work after she...took maternity leave in terms of any law, collective agreement 

or her contract of employment’.
83

 

 

Added to this is the exclusion of changing the basic conditions of employment by 

collective agreement, where maternity leave is highlighted as one of the core basic 

conditions of employment that may not be altered even by collective agreement: ‘A 

collective agreement concluded in a bargaining council may alter, replace or exclude any 

basic condition of employment if the collective agreement is consistent with the purpose of 

                                                           
80

 BCEA (note 46) at s 26 (1). 
81

 Idem at s 26 (2) (a) and (b). 
82

 LRA (note 62) at s187 (1) and (e). 
83

 Idem at s186 (1) and (i). 
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this Act and the collective agreement does not...reduce an employee's entitlement to 

maternity leave...’
84

 

 

c. Equal Opportunities during Maternity Leave  

When reviewing Section 7 of the Code of Good Practice on the Integration of 

Employment Equity into Human Resource Policies and Practices, 2005, Commencement 

of Work, reference is made to employees who are on maternity leave at the time of new 

positions being advertised within an organisation: ‘when advertising positions employers 

should...where possible...place their job advertisements so that it is accessible to groups 

that are under-represented...[and] employees who are on maternity leave should be 

informed of positions advertised in the workplace’.
85

  

 

Section 11.3 of the same code states that, when on maternity leave, the employee 

should be afforded protection: ‘maternity leave should not result in the loss of benefits for 

employees upon return to employment’.
86

 Lastly, the Promotion of Equality and 

Prevention of Unfair Discrimination Act
87

 states that ‘no person may unfairly discriminate 

against any person on the ground of gender, including…discrimination on the ground of 

pregnancy’
88

 providing further protection for pregnant employees in a more generalised 

manner. 

 

 

 

 

                                                           
84

 BCEA (note 46) at s 49 (1) (d). 
85

 EEA 55 of 1998, Code of Good Practice on the Integration of Employment Equity into Human Resource 

Policies and Practices (2005), s 7.3 Commencement of Employment. 
86

 Idem at s 11.3, During Employment. 
87

 Act 4 of 2000. 
88

 Idem at s 8 (f). 
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5. Adoption  

Interestingly, leave taken for the adoption of a child is seen in the eyes of 

legislators as being worthy of income replacement, in much the same way as maternity 

leave remuneration is granted to a mother who has endured natural childbirth:  

a female contributor who is unemployed may be paid benefits...for a period not 

exceeding 26 weeks, commencing not earlier than the date of application to a children's 

court in terms of section 18 (2) of the Child Care Act 74 of 1983, for the adoption of a 

child who…is under the age of two years, whether or not she is capable of and available 

for work.
89

 

 

When it comes to adoption, only one parent, or ‘party’ is allowed to claim benefits 

under the UIA: 

only one contributor of the adopting parties is entitled to the adoption benefits... 

only if…the child has been adopted in terms of the Child Care Act, 1983 (Act 74 of 1983) 

[and]...the period that the contributor was not working was spent caring for the child 

[and]...the adopted child is below the age of two.
90

 

 

In this way, we see a parallel between the lack of paternity leave for “natural” fathers and 

the lack of leave for one of the parents of an adopted child, whether the father or mother. If 

scrutinised, the requirement for fathers to take “paternity leave” as provided for under 

family responsibility leave would apply to adoptive circumstances as well. 

 

This brief outline of existing labour legislation addressing family and care 

obligations in South African, has provided a good foundation from which to proceed with 

comparative analysis and legislative suggestion. It is already becoming obvious where 

South African labour legislation fails to address needs of employees and where 

improvements could be made in this regard (these recommendations are made in chapter 

seven). In order to understand the accessibility of this existing legislation though, a deeper 

                                                           
89

 UIA (note 76) at s 37A. 
90

 Idem at s 27. 
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evaluation of how employees have used the legislation to seek protection or redress would 

inform our analysis going forward.  
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Chapter 3: Access to Existing Legislation  

 

This chapter will continue to scrutinise existing South African legislation, to assess 

its accessibility to employees and to what extent the legislation has served those seeking 

redress or protection. The content focuses on case law and the development of 

jurisprudence, using landmark judgments and highlighted quotes to paint a realistic picture 

of the accessibility of these statues to employees.  

 

   

 Most employees will, at some stage in their lives, be faced with managing 

caregiving for elders, their children, their family or themselves. Currently, the societal 

conflicts between family and employment demands has not been remedied and is 

increasing in intensity and scope where almost every demographic and occupational group.
 

91 
In South Africa, there has been little conversation and debate around the provision of 

legislation to cater to employees with care responsibilities and  

one of the reasons why the work-family debate may not have emerged to any great 

extent in SA is the fact that SA women have, to a certain degree, been able to shift some of 

their care responsibilities either onto domestic workers or unemployed relatives. This is in 

contrast to many western countries where there is an absence of relatively inexpensive 

domestic labour. In the absence of good quality state funded child care facilities, the choice 

for SA women has been to either accept poor quality care or opt out of paid employment to 

assume the care themselves.
92

 

 

 Having access to labour legislation is one thing, but in order for it to afford an 

employee with proper protection, there has to be recourse and the possibility of defending 

your rights in a court of law, or at least at the CCMA. Unfortunately, the ‘South African 

experience has revealed that th[ese] legislative provision[s] remain grossly underutilised 

                                                           
91

 Kossek, E. E. & Distelberg, B. Work and Family Employment Policy for a Transformed Labour Force: 

Current Trends and Themes, in Crouter, A. and Booth, A. (Eds) Work-Life Policies (2009). 
92

 CCMAil (note 55). 
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and ineffective’.
93

 There are the usual concerns around high legal costs, accessibility to 

legislation as well as unavailability of legal aid that all contribute to this ineffectiveness; 

and additionally, many wealthy organisations have access to both capital and leading legal 

counsel, exacerbating the situation. However, these issues apply to all areas of 

discrimination and there is jurisprudence developing in these areas despite the same 

disincentives; where family responsibility jurisprudence is not.
94

 

   

 The main problem is that fundamentally, there is no one generic working 

arrangement that can be applied to suit all employees seeking balance and the employees in 

question require specific, customised arrangements to be developed. Resultantly, it is often 

very difficult to pinpoint the necessary requirements for the different groups of 

employees,
95

 a situation which worsened by lack of employer buy-in in the development 

and implementation of these arrangements. This combined with the fact that legislation is 

lacking that addresses family responsibility adequately, and the fact that trade unions are 

failing to intervene in any way, means that the impetus for change is lacking, and thus 

change is not taking place as it desperately needs to.
96

 It is for this reason that the groups in 

our society that require the most protection and greatest access to legislation are left to 

enforce it alone, for their individual compensation, which is not in line with the right 

against discrimination that should make for systematic change and not personal redress.
97
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 Cohen and Dancaster (note 21) at 238. 
94

 Cohen and Dancaster (note 21) at 230. 
95

 Ibid. 
96

 Idem at at 239. 
97

 Smith, B. Not the Baby and the Bathwater: Regulatory Reform for Equality Laws to Address Work-Family 

Conflict (2006) 28 Sydney Law Review 689. 
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1. Family Responsibility 

One of the more important court rulings, in my opinion, was the Co-operative 

Workers Association & Another v Petroleum Oil & Gas Co-operative of SA & Others
98

 of 

2006, which saw the courts not only recognising the vulnerable position of employees with 

family responsibilities, but more importantly, protected and defended this position. The 

case centred on a collective agreement that was initiated by several trade unions after the 

merger of several organisations that saw the employees of the new organisation given 

different remuneration based on the employees’ family responsibility. Employees’ medical 

aid contributions were consolidated into their remuneration and thus, those with 

dependants benefited significantly in comparison to the employees without dependants 

because their total remuneration was increased. 

 

 The employees without dependants did not object to the situation, but objected to 

the apparent unintended consequences of the benefits that those other employees received. 

The courts highlighted the fact that employees with family responsibilities are indeed 

vulnerable in their position and Judge Pillay found that the preferential treatment was a 

‘result [of] special measures [that] are applied to workers with family responsibilities to 

adjust for the hardships of having such responsibilities, without affirmation of their special 

status, there can be no equality amongst the workforce’.
99

 By making use of the EEA and 

some international guides, such as the ILO’s Conventions 156 and 111 (Equal 

Opportunities and Equal Treatment for Men and Women Workers: Workers with Family 

Responsibilities and Discrimination respectively) to inform the ruling, it was found that the 

actions that were taken should be seen as a ‘legal and moral response to the social needs of 

a vulnerable group of employees’.
100
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 (2007) 28 ILJ 627 (LC). 
99

 Co-operative Workers Association & Another v Petroleum Oil & Gas Co-operative of SA & Others (2007) 

28 ILJ 627 (LC) at 637. 
100

 Ibid. 
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 By highlighting this position of the employee with care or family responsibilities 

and acknowledging that there exists a hardship in having family or care responsibilities, the 

South African courts show that they do indeed identify and wish to protect this position, 

and as Pillay said, see that the responsibilities of family and care are considered burdens on 

employees. It is important to remember this case and the justification given to the defence 

of the employee’s position when tracking the rulings with relation to family responsibility 

and leave provision in South African history, because many of the rulings take a lesser 

standpoint, and some of them are even slightly shocking in their reasoning when it comes 

to the protection of employees with these responsibilities. 

 

2. Family responsibility Leave 

 The BCEA allows family responsibility leave to any employee who works at least 

four days a week for that employer,
101

 which limits the access to this legislation for many. 

It goes on to say that employees such as domestic workers and the like would have no 

access to this leave should they work for more than one employer during a week, which is 

often the case. It is also limiting that a father only has paternal rights to leave for the birth 

of his child as it is provided for within the family responsibility leave section of the BCEA, 

meaning that South Africa has no specific paternity leave legislation, but allows leave for 

such within the ambit of “family responsibility”.  

 

 Although this provision in itself is limiting, it does not limit that employee’s right 

to negotiate that paternity leave taken with his employer may be treated
102

 as another form 

of leave, but such would be at the discretion of the employer, if an agreement can be made 

in terms of paternal leave between the two parties. There would also be conflict if the 
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employee had already made use of his three days’ family responsibility leave by the time 

his child was born, leaving him with no choice but to take unpaid or annual leave to be 

with his partner and family during this period. With this in mind, it could be assumed that 

there would be substantial jurisprudence on the matter of either family responsibility or 

paternity leave as it is included under family responsibility, but as can be seen by 

jurisprudence below, this is not the case at all. In fact all litigants have been female and all 

have had to do with the provision (or lack thereof) of basic rights with regards to 

employment, and not the interpretation of those rights by employers. 

 

 A 1998 CCMA award helped to create jurisprudence concerning family 

responsibility discrimination. In Masondo v Crossway,
103

 the employee was found to have 

been automatically unfairly dismissed on the basis of her family responsibility and was 

awarded 12 months’ remuneration as compensation. This award was based solely on 

family responsibility discrimination and the fact that the appellant was unfairly required to 

work night shifts, where other employees with new born children were not required to do 

so. After she resigned and referred her case to the CCMA, it was found that she was 

constructively dismissed and thus compensated.  

  

 Although this award centred on family responsibility, others that have crossed-over 

into the family responsibility domain, such as Swart v Mr Video (Pty) Ltd.
104

 Although the 

case was won on the basis of age discrimination, the commissioner found that 

discrimination had also taken place on the basis of marital status and family responsibility. 

The employee was granted three months’ remuneration as compensation and re-

employment or, alternatively, six months’ remuneration if re-employment was not 
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possible,
105

 due to the fact that she was not considered for a position based on the fact that 

she was told she was too old and also that she was married with two children, and therefore 

not suitable for employment with Mr Video. 

 

 These two awards demonstrate that family responsibility discrimination is taking 

place in South Africa, but the issue does not lie in whether it is occurring or not, but rather   

why nothing more is being done about it or action being taken by wronged employees. 

 The complete absence of legal precedent and the resultant failure of the 

EEA to address family responsibility discrimination signify that either employees are 

entirely satisfied with their current working arrangements or, the more likely option, that 

the EEA does not provide an adequate vehicle to address their needs.
106

 

 

 It is also important to note that the EEA definition of family responsibility is laid 

out as: ‘the responsibility of employees in relation to their spouse or partner, their 

dependent children or other members of their immediate family who need care or 

support’.
107

 This definition has not been challenged in the CCMA or any court to date, 

despite the fact that some feel that the definition is limited, not including the likes of aunts, 

uncles, nieces, nephews, or other members of family that may require care or support from 

the employee. 

 

  Employers are free to discriminate on the basis of the fact that the BCEA provides 

for leave in this regard only when it involves the death of a spouse or partner, parent, 

adoptive parent, grandparent, child, adopted child, grandchild, or sibling,
108

 meaning that, 

if support was required by any member of the employee’s family as described in the EEA, 

the employer could  refuse leave to that employee because the BCEA provision does not 
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list the death of an aunt, uncle, niece, nephew, or any other member of the direct family not 

listed in the BCEA as being just cause for leave to be granted. In this way the two acts 

create confusion, and some organisations then opt to take the option that would require the 

employee taking unpaid leave as opposed to paid family responsibility leave for such 

instances. 

 

3. Maternity Leave 

In 2006, Wallace v Du Toit,
109

 which was first heard in the CCMA and then in the 

Labour Court (LC), a pure test of discrimination and unfair dismissal pertaining to 

maternity took place under Judge Pillemer. It involved an au pair who had never concluded 

a contract of employment with her employer, having her employment terminated once she 

informed her employer she had fallen pregnant. The respondent employer believed her role 

as an au pair would be compromised if she herself became a parent. She was allowed to 

work until she went on maternity leave, but thereafter would no longer be employed. The 

judgment was important, as it not only awarded compensation for the unfair dismissal as it 

stands under the LRA, but also for the emotional loss experienced by the employee 

through the discrimination as it stands under the EEA:  

As there was no cap under the EEA what was awarded under each Act then took on 

greater significance. In the present case the court did not intend to award more than 24 

months’ remuneration in all, and so made a single award in relation to the solatium element 

under the LRA and the damages claim under the EEA. An amount of R24 000 was 

regarded as a fair solatium for the impairment of the applicant’s dignity and self-esteem, in 

addition to compensation for patrimonial loss based on 12 months’ remuneration.
110

 

 

 The pregnant female employee had no dispute with the amount of maternity leave 

owed to her, nor of her working conditions during her pregnancy, as can be seen in the 
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next case, but filed due to the fact that her right to employment following her pregnancy 

was taken away from her, and, thankfully, the courts recognised the need to compensate 

for both the loss of potential earnings and the impact on the employee’s personal dignity. 

However, this trend has not been continued by the courts, and as we see further on in Swart 

v Greenmachine Horticultural Services (A Division of Sterikleen (Pty) Ltd),
111

 some courts 

fail to address the impact of harassment or discrimination on employees when awarding 

compensation. 

 

In stating that an employee in entitled to “at least” four consecutive months’ leave, 

the BCEA allows for maternity leave to be extended beyond this minimum period, but only 

by agreement between the employer and employee, if the employer is open to allowing 

more time to be taken in this regard
112

 and if the employee could afford to take this leave, 

as there is a financial implication in doing so. This provision is very accommodating, but 

not realistic, as often the employee’s maternity benefits are less favourable than those she 

would have be receiving if she was at work, which means that often employees may opt to 

work as long as possible, until very close to their due dates, and often return back to work 

earlier than the end of the four-month period. As the BCEA does not oblige the employee 

to take the full four months’ leave,
113

 an employee is entitled to return to work as soon as 

six weeks after the birth if she feels fit to do so. This flexibility is only restricted by the 

requirement for certification by a medical doctor or midwife to permit the employee to 

resume work any time prior to six weeks after the birth of her child.
114
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 Taking the above into consideration, Mnguni v Gumbi,
115

 a case regarding dismissal 

relating to pregnancy was heard in the LC in 2004, where the employee was eight months 

pregnant at the time of her dismissal. The employer was found to have failed to 

accommodate the employee in terms of her fatigue related to pregnancy and had 

summarily dismissed her, which the court found to be directly related to the fact that the 

employee was eight months pregnant at the time. The employee referred her dispute to the 

CCMA, and when it was heard on appeal in the LC, she was awarded the maximum 

compensation under the LRA, which was landmark, indicating the court’s opinionated 

stand when it comes to the role employers have to play in equal employment, as seen in the 

following statement by Judge Francis:  

 I have no doubt that it is often a considerable burden to an employer to have to 

make the necessary arrangements to keep a woman’s job open for her while she is absent 

from work to have a baby, but this is a price that has to be paid as part of the social and 

legal recognition of the equal status of women in the workplace,
116

 

which in itself indicates that, besides the legal requirement of this protection, there is also a 

solid grounding in social rights. 

 

 Social rights in this regard also take into consideration the fact that health and 

welfare play a large role in raising children. The Code of Good Practice on Protection of 

Employees during Pregnancy and after the Birth of a Child, 1998, pays necessary attention 

to this, as it specifically highlights the needs of breastfeeding employees by allowing two 

breaks of 30 minutes during the working day for breastfeeding or expressing milk, limited 

to the first six months of the child’s life.
117

 The Code also requires employers to allow 

employees to attend antenatal and postnatal clinics,
118

 but does not specify how much time 

this should be and whether or not it is limited. Sickly babies or post-birth complications 
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would require the employee to be away from work even more, leading to the next case in 

point.  

 

 More recently, in 2008, the LC gave a ruling, in De Beer v SA Export Connection 

CC t/a Global Paws,
119

 based on the BCEA provision for the protection of employees 

during their pregnancy; how discriminated is prohibited for any reason relating to 

pregnancy. Two female employees had become pregnant at the same time while working 

for the respondent. One had planned her pregnancy and was given four months’ maternity 

leave, in line with legislation, while the other had accidentally become pregnant and was 

forced to agree to one months’ maternity leave as “punishment” for the employer’s 

inconvenience. 

 

 When the appellant tried to apply for more leave in order to care for the twins to 

whom she gave birth, one of which was sickly and had colic, she was offered only two 

weeks, which she duly declined; following this her employment was terminated. It was 

found that the respondent company had acted unlawfully in requiring the woman to agree 

to less maternity leave than she was legally entitle to, and furthermore, that the dismissal 

was automatically unfair as it pertained to reasons related to her pregnancy and maternity 

leave. But this case goes further than the facts, it shows that the employer, besides acting in 

an unlawful manner as described above, also took no measures to comply with the Code of 

Good Practice on Protection of Employees during Pregnancy and after the Birth of a Child 

1998, by failing to make provision for the employee to care for her sickly child/ren. 

  

                                                           
119

 (2008) 29 ILJ 347 (LC). 



U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

40 

 

 This case is noteworthy in highlighting the discrimination women experience in the 

workplace. The most disturbing element is that fact that this case was quite recent and is 

perhaps a sign that this sort of discrimination is taking place in employment relationships 

throughout South Africa currently, especially in workplaces where the employees do not 

have the education or resources to seek recourse or defend themselves from unfair 

treatment as the litigants above did. This suspicion is further reinforced by the Swart v 

Greenmachine Horticultural Services (A Division of Sterikleen (Pty) Ltd)
120

 case, which, 

when it was heard in the LC in 2010, focused more centrally on the harassment and 

victimisation of the employee in the workplace when it came to pregnancy, which as Le 

Roux et al states ‘is a good example of a hostile environment associated with harassment 

related to pregnancy’.
121

 

 

 In this case, the appellant received 12 months’ remuneration for being unfairly 

dismissed for a reason relating to her pregnancy, but the court failed to make a ruling or 

compensate for the harassment that took place, which surely had as deep an impact on her 

well-being as the dismissal did. This all makes for a grim picture of the average 

employee’s access to protection from existing legislation, and explains why there seems to 

be little jurisprudence to pave the way. This also highlights the fact that those who can 

afford to challenge unfair treatment in the workplace in court or at the CCMA do not 

receive the compensation they sometimes deserve. Employees who are treated unfairly but 

do not have time or the financial resources to challenge the unfair treatment, results in 

employers “getting away with it” treating others in the same way. Additionally, the  

majority of employed persons are either uninformed or uneducated as to their basic rights, 

and thus also receive no benefit from the legislation. 
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 It would seem that jurisprudence and, more specifically, courts in South Africa do 

not take kindly to employers who employ unfair labour practices, discrimination, and 

dismiss employees unfairly. There seems to be a general intolerance of these types of 

conduct and business practices. That being said, the courts do not always get it right and 

the next case is one such example. 

 

4. Dismissals for “Inherent requirements” Related to Maternity  

 In the next set of cases, the initial judgment (handed down by Judge Waglay in the 

LC)
122

 harshly criticised the employer for attempting to justify unfair labour practices 

through what the employer deemed “inherent requirements”. It seemed that the courts were 

trying to address the issue of employers perpetuating unfair labour practices; but was short-

lived once the appeal was heard in the LAC. 

 

 Ms Whitehead had applied for a position at Woolworths but before she could take 

up her position, she was informed that she would not be hired. She claimed this decision 

was based on the fact that she had informed them she was pregnant, and thus it constituted 

an unfair labour practice, as it amounted to discrimination on prohibited grounds: 

pregnancy. 

 

 Judge Waglay agreed with this and dismissed the respondent’s claim that the 

actions were driven by the fact that continuous employment was an “inherent requirement” 

of the job and was thus justifiable.
123

 The applicant was awarded R200 000 for both the 

loss of income, calculated as the income she would have received for two-thirds of the year 
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she would have been employed at Woolworths as well as her costs. This judgment seemed 

highly satisfactory given the circumstances of the discrimination and defence claimed by 

the respondent; it then went to the LAC, where the earlier decision was overturned in 

favour of Woolworths.  

 

 The decision made by the LAC favoured the employer, and business practice 

outweighed employee suffering in all counts. The LAC decided the employer had every 

right to make continuous employment an inherent requirement of the post, and justifiably 

terminated the soon-to-be employment of Ms Whitehead. Judge President Zondo even 

went so far as to say that the ‘employer did not act unreasonably, for it took into account 

perfectly rational and commercially understandable considerations’.
124

 This seems to be 

somewhat of a slap in the face of the employee who was clearly discriminated against for 

being pregnant, but if future litigants ever needed encouragement not to seek redress for 

unfair labour practices, it came with the final judgment - Ms Whitehead was ordered to pay 

the costs of the appeal, including the costs of two legal counsellors.
125

  

 

 Where the court could have adjudged considering discrimination as prohibited 

under the LRA, the EEA also makes provision for labour courts to have the power to 

remedy claims of unfair discrimination (as demonstrated in the above case) by ‘awarding 

compensation and damages, and ordering the employer to take steps to prevent such 

discrimination from recurring in the future’.
126

 If this was being done in courts,  

discrimination would be less likely to continue occurring. 
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5. Paternity and Family Responsibility Definitions 

Interestingly, though, is not what has been dealt with in these cases, but what has 

not. As mentioned earlier, no male litigants have taken their cause up with the appropriate 

bodies for paternity leave outside of family responsibility leave, nor have employees 

challenged the limiting definitions of family members under the BCEA as compared to the 

EEA. This shows the  issues could be further tested, additionally paving the way for courts 

and legislators to modify—if not improve—legislation that does little to assist the work-

life balance. 

 

 This chapter has highlighted the need for a better definition for dependants of 

employees; that male employees need to be better catered for by being provided leave for 

care responsibilities; and that flexible work and leave options need to be explored in South 

Africa. These would all address the current lack of legislative protection the majority of 

South Africans experience, because as much as legislation attempts to provide basic rights 

to employees, it often fails those who most need it. 
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Chapter 4:  South African Trendsetters 

 

This chapter outlines what measures some South African organisations are 

implementing to better cater for their employees lifestyle needs. These organisations have 

been deemed local “trendsetters”. These organisational policies and practices, are then 

contrasted with similar trendsetting organisations abroad and how these international 

organisations are analysed in their own contexts. The organisations used as local 

comparators include Old Mutual, BMW South Africa, Discovery Health, and Sanlam. 

 

 In a survey by Bond et al in the United States (USA), published in 2005, employers 

were questioned as to why they implement family-oriented policies. The results showed 

that 39 percent claimed to do so to aid employees and their families, and 19 percent did so 

for reasons related to a more altruistic organisational culture. However, as with any 

business, cost is generally an underlying motivation for most policy changes, and in line 

with this, 47 percent did so to recruit and retain employees, 25 percent reported doing so 

for productivity and job commitment reasons, six percent did so, as they saw it helpful in 

reducing absenteeism, lowering costs, and due to the need for flexible scheduling.
127

 

Similarly, the average employee who is also a caregiver in South Africa has to rely on the 

willingness of their employers in order to achieve a better balance between their 

employment and family responsibilities. 

 

Neal et al highlight three types of family-friendly workplace practices that seem to 

be working, not only because the organisations provide them, but because employees are 

actually making use of them. They take form in policies, such as flexible working 
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arrangements; services, such as resources and information; and benefits, which can include 

subsidies.
128

 It is important to note, that the larger the organisation, the higher the 

likelihood of it offering these family-friendly measures to employees.
129

 The most 

important aspect of the definition of work-family is its recognition as a wide concept, not 

only focussing on parental roles.
130

 Some of the practices that recognise this wider role 

include: recognition of non-work roles outside of parenting and can take form in many 

ways; such as the accommodation of elder care, community service activities, personal 

health care and fitness, the military, political and religious activities, domestic 

partnerships, and household care.
131

  

 

 When it comes to South Africa some of these practices can be observed in 

organisations. There is information about organisations that provide such measures to 

employees, but as to the use of these policies, services and benefits, information is scarce. 

Therefore, for this paper, only those measures that are made available will be discussed as 

there is little to no information about to what extent South African employees make use of 

what is offered.  

 Recently, more companies are considering the provision of [early childhood 

development facilities] ECD at the workplace...Two of the cases that follow come from the 

financial sector [one is] Old Mutual in Cape Town...A key motivating factor in the 

financial sector is the retention and attraction of skilled professional employees. Senior 

leaders in the organizations were key drivers of these initiatives, often due to their personal 

experiences as fathers of young children.
132

 

 

It must be noted that all the organisations analysed are private sector companies 

and, as far as the public sector is concerned, very little has been done or is being done to 
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try to cater for employees’ work-life balance needs. The only information that can be noted 

as complimentary to the public sector is the fact the ‘retirement benefits, medical care and 

housing is [currently] provided for the majority of public sector workers, [as] compared to 

40 percent in the private sector’.
133

 

 

Working Mother Magazine, which started in the USA 25 years ago, releases an 

annual Top 100 list of organisations that are ‘recognised for their commitment to best 

WorkLife practices’,
134

 which creates some level of competition and a benchmark. Among 

those listed are some multinational organisations that we find here in South Africa such as 

KPMG, PricewaterhouseCoopers, Deloitte, Ernst & Young, Goldman Sachs, Johnson & 

Johnson and Kellogg’s.
135

 Most of these are financial and investment organisations and 

some of their international practices are implemented locally, but not to an extent where 

they are regarded as industry leaders. Instead we hear about Discovery, Sanlam, and Old 

Mutual as providing best-practice benchmarks in South Africa. 

 

At Discovery Health South Africa, the focus is on employee well-being, based on 

recognition of the importance of family in this well-being. The organisation has many 

offices around the country, at the larger offices and head office, which is situated in 

Johannesburg, they offer a Vitality Healthstyle Programme as well as a wellbeing 

programme called ‘Your Counsellor’ to all discovery employees and family where round 

the clock telephonic assistance assists with stress, legal and financial queries as well as 

family and health matters. This service is free, as is the on-site doctor along and 
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membership to the sports and social club, which organises events and get-together’s aimed 

at employees and their families to play, have fun and relax.
136

 

 

The organisation also maintains day-to-day support for employees designed to 

‘ensure they don’t have to run around to get those regular time-consuming errands out of 

the way’.
137

 Some of these services include the Discovery crèche for children aged three 

months to three years; and a vehicle service, paying of traffic fines, renewing third party 

disks and a drop-off and collection point for vehicle registrations.
138

 These services may 

not be required by any legislation, but are provided at a cost to the organisation to benefit 

the employee, especially those with younger children.  

 

The child care facility greatly benefits the working parent, providing facilities close 

to the workplace. In line with the recognised importance of childcare services, the 

American Psychological Association annually awards the Psychologically Healthy 

Workplace Award to companies who employ work-family best practices in the USA, and 

has repeatedly and specifically focussed on companies that make childcare ‘carefree for 

employees’.
139

 

 

Differently to Discovery, Sanlam offers different services at the Head Office in 

Cape Town. These services include the Mall@Work, which is designed to address 

employees’ everyday needs through shopping, pharmacy, banking, optometry, cellular 
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telephone, and laundry services.
140

 These are services aimed at easing employee 

responsibilities, but are not policy decisions. They benefit the employee in terms of time, 

not monetary value. 

 

 Old Mutual is similar to Sanlam and Discovery Health, but their services include 

better annual leave than is prescribed in the BCEA. They pride themselves on the fact that 

annual leave can be individual-specific with 22 days annual leave available to employees. 

Both organisational sick leave and family responsibility leave is more generous than the 

provisions of the BCEA and this carries over to maternity leave as well. ‘Women 

with…one year’s service may apply for up to six months’ partly paid maternity leave’.141
 

Most employees, including administrative staff work a 40-hour week, although as part of 

company culture, senior executives, management and professionals work much longer 

hours. Both sales representatives and business consultants work flexitime and many 

employees have internet access from home enabling home/distance working.
142

 

 

Old Mutual also places focus on employee well-being by offering ‘preventive 

health and birth control programmes, as well as access to comprehensive programmes that 

strive to offer employees access to the tools and support required to lead rewarding and 

fulfilling lives. The programme provides access to professional counselling on a range of 

issues focussing on alcohol and drug abuse; difficulties with children, marital or family 

distress; emotional difficulties; stress overload; and HIV related issues, all of which are 

available to family members of employees.143
 They also boast on-site facilities, such as 

squash courts, soccer fields, tennis courts, hockey fields, and a gym that, in conjunction 

                                                           
140

 Sanlam Intranet. People Portal (2011). 
141

 Old Mutual website. Life and Health Benefits (2011), http://www.oldmutual.co.za/about-us/careers-

centre/life-at-old-mutual/benefits/life-and-health-benefits.aspx, accessed 28/2/2011. 
142

 Cawse (note 47) at 339. 
143

 Old Mutual website (note 141). 

http://www.oldmutual.co.za/about-us/careers-centre/life-at-old-mutual/benefits/life-and-health-benefits.aspx
http://www.oldmutual.co.za/about-us/careers-centre/life-at-old-mutual/benefits/life-and-health-benefits.aspx


U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

49 

 

with the Sports Science Institute, offers professional training, nutritional advice, and sports 

therapists.
144

  

 

Old Mutual provides services to better employee well-being, but also benefits and 

paid leave above the legislative requirements and this would fall into the policy category of 

best practices. Old Mutual in conjunction with the South African Revenue Services 

(SARS) is currently exploring options to include a pre-tax benefit for employees who make 

use of paid on-site child-care services. This is a remarkable initiative as it sees a private 

sector organisation seeking assistance from government departments to aid employees with 

children, who would directly benefit through real savings.
145

 

 

If we have to evaluate these three as to which one presents the most attractive 

option to working parents or employees with care responsibilities, we can again refer to 

Working Mother Magazine and its rating of criteria on which they base their Top 100 

organisations for women to work for: ‘flexible scheduling, because it is essential for 

working mothers; advancement of women, because it is critical for women in the 

workplace; and childcare options, because without them, parents can’t work’.
146

 Although 

these criteria are mainly focussed on the needs of women, the need for flexibility and 

childcare options are essential to all parents and caregivers alike; when applied in the 

South African context, policy flexibility and leave options as offered by Old Mutual seem 

to cater to those employees in need, as does the Discovery Health service, to some degree, 

in providing childcare up to the age of three years for children of employees. 
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 When looking at organisations that have implemented work-life or work-family 

policies and practices for a different reason than stated by those organisation above, we 

look to BMW South Africa. BMW has two main sites in South Africa, a factory, a 

marketing and services division.
147

 Due to trade union and employee pressure BMW SA 

have implemented childcare solutions in conjunction with the trade union, National Union 

of Metal Workers South Africa (NUMSA) and a childcare consultant. BMW provide 

something different; there are ‘two early learning centres for children ages 3 – 6 years 

[and] both provide some emergency back-up care and care during school holidays’, The 

schools provide all meals for the children, are open Monday to Friday, 7am to 5pm, and 

are within walking distance of the workplace. BMW also provides health care for the 

children, where all medical records are retained and immunisations are provided.
148

 

 

 When it comes to the provision of these on-site childcare facilities, we see an 

organisation taking the initiative to explore measures that are in line with international 

trends and activities. The facilities start-up costs were covered by BMW and parent 

donations; equipment and furniture sourced by the principal and recruitment of staff 

performed by the existing Human Resources department. The fees are reasonable at R380 

and R340 per month for salaried staff and hourly paid workers respectively; this is about 

six percent of their salaries. The facility is subsidised substantially by BMW, including 

teachers’ salaries, cleaning and security services; only the food and day-to-day costs are 

covered. ‘The schools are registered pre-primary schools and regularly inspected by the 

DSD [Department of Social Development] and the DOE [Department of Education] and by 

the Independent Schools Association of Southern Africa (ISASA)’.
149
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Dex and Smith outline some of the factors they believe drive organisations in 

implementing or not implementing family-friendly policies; they outline these as 

institutional pressures, resource constraints, and individual incentives.
150

 Employers 

implement policies to attract and retain employees due to the policies’ incentives, which 

especially applies to positions that require skilled and qualified categories of people for the 

organisation’s equal employment benefit, such as women with children.
151

 When referring 

to resource constraints, it points to the fact that, if an employer is a smaller organisation 

having difficulty coping with employee absences and changed working practices, the 

organisation cannot equate the cost of family-friendly policies with the impact on business 

continuation, and so would be discouraged from implementing such policies and practices, 

even if it is to the detriment of their staff retention or recruitment activities.  

 

The final idea of the institutional pressure, is what can be seen in South Africa by 

many similar types of organisations implementing similar family-friendly policies to attract 

and retain employees, as well as compete in their specific market sector with regards to 

what employees and clients see as best practice. This is driven by the organisation wanting 

to be seen as the “better employer” in the sector, or those whose trade union representation 

encourage family-friendly policy. Another reason may be employers who have a higher 

contingent of female workers and what they term the bandwagon effect of human resource 

policies that come with equal opportunity policies and a company ethos of high 

commitment by management to employees.
152
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Chapter 5: Comparative legislation 

 

The focus of this paper up to this point has been to set the scene as it currently 

exists in South Africa, including employment trends, South African trendsetters, existing 

labour legislation, and employees’ access to it. From this point onward, the focus will be to 

make recommendations on how this legislation may be improved or new legislation 

enacted altogether. Jurisdictions used as comparators include India, the UK, and the USA, 

as South Africa as a country often looks to the USA and UK for guidance or benchmarks, 

and that India finds itself in a similar circumstance to South Africa (explored below). Other 

material consulted includes ILO conventions, Southern African Development 

Community’s (SADC) Protocols, and others; to populate a wider base from which South 

African legislation can be compared and evaluated. The destination is realistic and 

implementable suggestions for South African Labour legislation, based on international 

successes and failures in both similar and vastly different contexts to ours. 

 

Dancaster and Baird state that countries within the ‘European Union (EU) are 

compelled by EU directives to implement certain work-family measures in public 

policy’.
153

 In much the same way that as a member country of the ILO or SADC would, 

the South African government also has certain expectations and obligations placed on it. 

With reference to the work-life balance and necessary legislation to support this concept, 

Dancaster outlines some of these obligations as the need to increase ‘involvement in work-

family integration at national policy level [which arise] from the [South African] 

ratification of the Convention on the Elimination of all forms of Discrimination against 

Women, the Beijing Platform, the SADC Declaration on Gender and relevant ILO 

Conventions’.
154

 

                                                           
153

 Dancaster and Baird (note 6) at 23. 
154

 CCMAil (note 55) at 5. 



U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

53 

 

These ratifications and other involvements are definitely a step in the right 

direction, but Dancaster also highlights that, despite these actions, the South African 

government has not yet ratified the ILO Workers with Family Responsibilities 

Convention,
155

 which could be used as a tool to guide legislative requirements in relation 

to the care responsibilities and family representation in the lives of South African workers. 

This because care and family responsibility is no longer “the feminists’” battle, it is 

society’s battle,
156

 and the sooner government realises this and begins to move in the same 

directions as some of the material that will be analysed, the sooner the worker and, 

particularly the female worker, in South Africa will be assisted. 

 

1. Maternity 

 In this section India is used as a comparator for the reason that India find itself in 

much the same situation with high levels of poverty and unemployment, and is also faced 

with widespread illness including HIV/AIDS and legislation that is increasingly less 

representative of the majority of the labour force. 

 

In 2007 the Indian Maternity Benefit (Amendment) Bill
157

 was published to 

improve the coverage of the existing Maternity Benefit Act of 1961,
158

 and to increase the 

benefits that female employees receive in respect of pregnancy or birth of their child. One 

of the most striking features of this bill is that it outright addresses the issue of under-

representation of the workers, and states the following in its objects and intent:  
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 CCMAil (note 55) at 5. 
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With the gradual extension of coverage under the Employees’ State Insurance Act, 

1948 (ESI Act) which also provides for maternity and certain other benefits, the area of 

application of the Maternity Benefit Act, 1961 has shrunk to some extent...The Act is, 

therefore, still applicable to women employees employed in establishments which are not 

covered by the ESI Act, as also to women employees, employed in establishments covered 

by the ESI Act, but who are out of its coverage because of the wage-limit.
159

 

 

The bill acknowledges the changing workforce and conditions, and addresses those who 

remain unprotected, stating as much in the last sentence. 

 

 The bill continues to address current circumstances that workers experience, and 

states in relation to current economic times that every woman who is entitled to receive 

benefits in relation to maternity will also be entitled to receive a medical bonus from her 

employer of 1000 Rupees if no free pre- or post-natal care is provided by the employer, 

this amount has been raised from the 250 Rupees amount stated in the 1961 Act, as it was 

seen by government as ‘inadequate…in the present economic scenario’ and which will 

now be subject to revision from time to time.
160

 

 

In South Africa, no such changes or proposals have been made to improve or extend 

the scope of current legislation for female employees in these situations. Furthermore, 

there is no provision for analysing economic circumstances of the country to improve the 

payment of benefits; our UIA only allows for percentages of existing income to be paid 

out, no matter what the financial and economic implications of that amount, however large 

or small it may be for the employee.
161
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a. Working Conditions 

 The ILO Maternity Protection Convention regulates work for mothers, both before 

and after the birth of their child. The Convention requires that the employer ensures no 

work performed by the woman that places the baby or her at risk, including during her 

pregnancy and while she is breastfeeding.
162

 This is similarly addressed and regulated in 

South Africa by the Code of Good Practice on the Protection of Employees during 

Pregnancy and After the Birth of a Child, 1998. 

 

b. Leave 

The C183 Convention
163

 also sets a minimum of 14 weeks (three months) for 

maternity leave, with a compulsory six weeks’ leave for the employee directly following 

the birth of the child. No amount of prenatal leave may affect postnatal leave.
164

 South 

African maternity leave under the BCEA provides for the same compulsory six weeks’ 

leave following the birth of a child, but actually provides for more maternity leave in total 

than the Convention does, being four months in South Africa. In cases of illness or 

complications related to pregnancy or birth, the Convention allows for each country to deal 

with this under existing laws and policies,
165

 which South Africa does not specifically 

highlight, but that sick leave may account for in this regard. 

 

c. Benefits 

The Convention
166

 also requires that women who are absent from work on leave, 

receive cash benefits.
167

 Similarly, the SADC’s Protocol on Gender and Development 

requires that benefits be provided for both men and women during maternity and paternity 
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leave.
168

 South Africa provides for benefits to be paid to the female employee as per the 

UIA, but it does not provide for benefits for male workers or fathers, as there is currently 

no paternity leave allowing the father to claim such benefits. 

 

d. Protection and Non-Discrimination 

The ILO Maternity Protection Convention outlines that a woman is entitled to 

employment protection, and has the right to return to a position that is the same or 

equivalent to her position prior to her taking maternity leave. It also prohibits 

discrimination against pregnant or new mothers, including access to employment and the 

requirement of pregnancy tests as a condition of employment under most conditions.
169

 

Furthermore, the ILO Convention on Termination of Employment
170

 prohibits the 

dismissal of workers due to pregnancy or family responsibility, or for reasons to do with 

absence from work during maternity leave. Similarly, the SADC Protocol requires that 

measures prohibiting the dismissal or denial of recruitment on the grounds of pregnancy or 

maternity leave be implemented, and requires the protection of both men and women 

during paternity and maternity leave.
171

  

 

South Africa also prohibits discrimination against women in this way, under the 

Code of Good Practice on the Integration of Employment Equity into Human Resource 

Policies and Practices, 2005, and, in the same way, the protection of employment for 

women under the LRA. Again, as there is no paternity leave provided for in South African 

legislation, there can be no comparison of the prohibition or protection of male employees 

in relation to their paternity. 
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e. Breastfeeding 

Under the C183 Convention, breastfeeding women are entitled to one or more daily 

breaks or a daily reduction of hours of work to breastfeed, and these breaks or reduced 

hours shall be counted as working time and thus remunerable.
172

 In South Africa, we 

provide for breastfeeding breaks under the Code of Good Practice on Protection of 

Employees during Pregnancy, 1998, but there is no mention of whether these breaks are 

considered to be part of working hours each day and thus remunerable. 

 

2. Paternity Leave 

South African legislation does not provide for paternity leave other than the time 

that is allocated within the scope of family responsibility leave and, although this has not 

been challenged in court, there is enough international provision for this leave for South 

African fathers to begin to expect change in this arena. In the United Kingdom, paternity 

leave is provided, and allows for two weeks’ leave to be taken within 56 days of the child 

being born.
173

 There are currently plans to extend this once the maternity leave provision 

has been extended to 12 months, up from the current nine months.
174

 

 

3. Parental Leave 

 There is no provision for parental leave in South Africa other than the leave 

provided for under maternity leave and that under family responsibility leave, which does 

share the intent of the European Union’s (EU) Directive on Parental Leave. This directive 

clearly distinguishes between maternity, paternity and parental leave. In addition, it 

prohibits the exclusion of employees based on the form of their employment agreement, by 

stating that it ‘applies to all workers, men and women…[and] shall not exclude from the 
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scope and application of this agreement workers, contracts of employment or employment 

relationships solely because they relate to part-time workers, fixed-term contract workers 

or persons with a contract of employment…with a temporary agency.
175

 This is an 

important inclusion for the protection of employees in non-standard forms of employment; 

and will be addressed in more detail later in this paper. 

 

 Parental leave is provided for in this directive up to the time the child of the 

employee turns eight, and is set at a minimum of four months over that time, which must 

be shared at least in part by both parents.
176

 South Africa has no similar provision in any 

legislation for leave to be taken by parents during the course of employment to care for 

children, by either the mother or father. Should a parent require time off to care for a child 

in any way, they would be required to use family responsibility leave set at three days per 

year, or as occurs in many situations, the parents would be forced to use sick leave days in 

order to have time away from work. 

 

In a study of 20 countries worldwide, Hegewisch and Gornick outline some ways 

employees with family responsibilities can be supported by alternative working rights:  

1. Gradual return to work on part-time basis after the birth or adoption of a child;… 

for a set period of time with the right to return to the same or equivalent job…, with 

some financial compensation to make up for loss of earnings 

2. Parental leave for parents of younger or disabled children once the employee has 

returned to work, which may be taken as a reduction in work hours, or in blocks. 

Such arrangements are also job-protected and generally include an allowance for 

loss of earnings. 

3. Reduced hours or other alternative work arrangements for parents of younger or 

disabled children, without compensation and, though not in all countries, without a 

right to previous work hours. 

4. The right to refuse overtime or shift patterns that are incompatible with care 

responsibilities.
177
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Compared with the above, only the right to refuse to work overtime exists in South 

Africa in the BCEA; other Codes only require the consideration of employee fatigue, rest 

periods, and work arrangements as necessitated by pregnancy or breastfeeding. 

Considering ‘the content and weak enforceability of the Codes…they fail to provide any 

significant additional rights for employees who are caregivers’.
178

 

 

4. Family Responsibility 

The definition of dependent pertaining to employees applying for family 

responsibility leave is important, in that it can essentially provide the employee with the 

opportunity to care for any family member or dependent, or alternatively, adversely limit 

this opportunity. The South African definition is limited to the definition as it stands in the 

EEA,
179

 (see chapter two). Under the Employment Rights Act of the United Kingdom,
180

 

the definition of a employees’ dependent is, ‘a spouse or civil partner, a child, a parent, a 

person who lives in the same household as the employee’.
181

 When we turn to the USA, the 

requirements for family leave are laid out as reasons related to the birth of a child; 

placement of adopted or foster children; or to care for spouses, children or parents with 

serious health conditions,
182

 which is much more limited in its scope.  

 

 Besides children, parents, and spouses of employees, no other family members are 

catered for through family responsibility leave in the USA. In light of this, South Africa, 

although it does fall short, does have a slightly wider inclusion of members of the 

employee’s family than the USA. 
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 In the ILO Convention on Night Work, provision is made for employees who are 

required to perform night work, in that the employer is required to implement specific 

measures to assist those employees in meeting their family and social responsibilities.
183

 

This is not reflected in South African legislation in the same way, there is only a provision 

in the LRA for the consideration of family responsibility when ‘regulat[ing] the working 

time of each employee’,
184

 but under the Night Work
185

 section of the BCEA, there is no 

mention made of family or care responsibility considerations that the employer is required 

to make. 

 

Under the ILO Convention for Part-Time Work, it requires measures to be taken to 

facilitate freely chosen and productive part-time work which satisfies both employers and 

employees, including attention in policies to the needs and preferences of specific groups 

of workers with family responsibilities.
186

 No provision is made for similar situations in 

South Africa; there are provisions for shift work as they pertain to family responsibility 

considerations, but not specifically for part-time work. 

 

As mentioned above, one of the ILO Conventions South Africa has not yet ratified 

is the Workers with Family Responsibilities Convention. Its application to both male and 

female employees is specifically highlighted by stating that it ‘applies to men and women 

workers with responsibilities in relation to their dependent children, where such 

responsibilities restrict their possibilities of preparing for, entering, [and] participating in 

[employment].
187

 It also states that it applies ‘to…workers with responsibilities in relation 
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184

 BCEA (note 46) at s 7 (d). 
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to other members of their immediate family who…need their care or support’.
188

 In South 

Africa, the EEA defines family responsibility in exactly the same way as this Convention, 

despite not having ratified it. 

 

 One area where South Africa has failed in terms of the SADC Protocol on Gender 

and Development, is Article 16, which requires that time-use studies will be conducted by 

2015, and policy measures will be adopted to ease the burden of the multiple roles played 

by women.
189

 So far this has not taken place and if it had, perhaps the current situation 

would not only be identified, but addressed. 

 

 As a nation, South Africa is prone to looking to first-world countries as a 

comparator. The USA, as the world leader in most arenas, is often the first port of call. 

Contradictory to this, Heymann
190

 found, through the Project on Global Working Families, 

that USA underperformed on most comparable forms of family-friendly policy and 

legislation. The study surveyed 173 countries worldwide and found, as summarised by 

Firestein:
191

 only four did not offer guaranteed paid leave to women in connection with 

childbirth—the United States, Liberia, Swaziland, and Papua New Guinea; at least 76 

countries protected working women’s rights to breastfeeding, but the US did not; at least 

96 countries mandate paid annual leave, the US does not; and at least 84 countries have a 

fixed length of workweek, but the US does not, and does not limit mandatory overtime, 

either. 
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a. Force Majeure 

The EU’s Directive on Parental Leave ‘entitle[s] workers to time off, in accordance 

with national legislation, collective agreements and/or practice, on grounds of force 

majeure…urgent family reasons in cases of sickness or accident making the immediate 

presence of the worker indispensable’.
192

 In South Africa there exists no similar provision 

for emergency situations, and when employees are faced with sudden illness or care 

emergencies of family and children or when substitute caregivers are unavailable,
193

 there 

seems to be no relief. Ordinary family responsibility leave will have to be taken (without 

notice), or the employee is forced to miss work, and possibly face disciplinary actions or 

other repercussions. 

 

5. Child Care 

 As the UN Convention on the Rights of the Child, 1989, states that parents and 

legal guardians are primarily responsible for the development, upbringing and best 

interests of the child, and this should be their basic concern.
194

 For this reason, it provides 

that ‘States Parties shall…ensure recognition of the principle that both parents have 

common responsibilities for the upbringing and development of the child’,
195

 and 

recognises the importance of having both parents involved in raising children. The 

Convention elaborates by discussing how governments of state parties should not only be 

involved, but assist in, this social responsibility by rendering appropriate assistance to 

parents and guardians in their child-rearing responsibilities; ensuring the development of 

institutions, facilities and services for childcare. Furthermore, ensuring that children of 

working parents benefit from such facilities for which they are eligible.
196
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 In South Africa, no legislation addresses the roles of parents in respect of their 

children with regard to their employment. There is also nothing regarding government’s 

dual responsibility in childcare, or developing institutions of this nature, for the purpose of 

assisting workers. 

 

6. Flexible Working Arrangements 

 South African legislation does include, to some extent, a provision for flexible 

working arrangements in the Code of Good Practice on the Integration of Employment 

Equity into Human Resource Policies and Practices, 2005. Requiring that ‘employers 

should endeavour to provide an accessible, supportive and flexible environment for 

employees with family responsibilities [which] includes considering flexible working 

hours and granting sufficient family responsibility leave for both parents’.
197

 This 

provision does not outline how these working arrangements should be structured, which 

could make for poor implementation by employers. As Dancaster points out, it has been 

‘argued that there is a need for serious debate on the introduction of a separate legislative 

right to request flexible working arrangements in South Africa’,
198

 which would not only 

address the ordinary needs of employees, but also those who are faced with addressing 

caregiving needs as demanded by the HIV/AIDS crisis in the context of South Africa.
199

 

 

 Hein and Cassirer summarise some ILO recommendations for better care 

responsibilities (including childcare requirements) assistance. These include emergency or 

sick leave taken to care for sick children or other relatives; reduction of long hours and 

overtime; flexitime options focussing on arrival and departure time flexibility; possibilities 

of switching temporarily to part-time or reduced hours of work; compressed work weeks; 
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teleworking; or shift switching possibilities.
200

 In South Africa, these measures would have 

to be employed electively by the organisation, at the request of the worker, mainly because 

no legislation exists to govern these types of arrangements directly, therefore suggestions 

must be taken from bodies like the ILO. 

 

 If one has to look at the body of law in South Africa as compared with some 

generally accepted international standards, for the most part what we do have is in line 

with what is recommended elsewhere. More specifically our basic provisions exceed what 

is offered in the USA on many levels. But in terms of what is missing in South Africa, or 

what could be improved, analysis of the gap seems daunting in that there is much more that 

South Africa could be doing to improve or enhance existing legislation. This comparison is 

especially stark when placed in context with the EU directives and UK legislation, not so 

much with maternity provisions, but with what happens after the birth of a child for both 

parents in SA and the members of a family. These issues must be considered when making 

suggestions for improvements and inclusions into law, and are addressed in the next 

chapter. 
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Chapter 6: Implementation Issues and Approaches 

 

Now that a broader foundation has been developed as to the possibilities of labour 

legislation in South Africa, it is important to address possible implementation issues. Some 

approaches are suggested to overcome these issues, informed by both the country’s history 

as well as the social complexities that it faces currently. The suggestions are made by 

drawing on statistical evidence and academic analyses of current economic and 

employment situations. 

 

 One of the driving forces of the changing employment relationship is that 

employees are becoming more demanding, while becoming less willing to sacrifice 

balance between their work and families. This is in contrast to what employees in their 

parents’ generation would have “put up with”.
201

 There are many factors that result in the 

poor implementation of family-friendly policies, both on a national and corporate level. 

Thompson et al outlines them as the generalisation of work being masculine and family 

being feminine; the lack of national leadership and policy on work-family issues; the 

difficulties of flexibility; and the workplace clash between culture and family-friendly 

programs.
202

 

 

 The above points are definitely true in South African, with particular resonance 

with the first two points. Foundationally, it is the gender role assumptions that drive much 

workplace policy, and until this strong premise is addressed through societal changes or 

legislation, necessary change will not occur.  
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 Fredman outlines importantly that, ‘women’s continued primary responsibility for 

child-care, together with intense pressure to contribute to the household income, leaves 

them with comparatively few options for paid work’.
203

 In South African situation, many 

women are employed in non-standard forms of employment due to their care 

responsibilities, and this in itself makes for a difficult marriage between paid work and 

care responsibilities, discussed later in this paper. This also highlights the need for non-

standard forms of employment to better legislated and controlled, as a baseline measure for 

better employee protection. Fredman continues that it is important for employees to be able 

to navigate the fine line between paid and unpaid work without repercussions; only once 

this is achieved will men be able to share dual responsibilities on both fronts and not 

primarily in paid work. She says that this seems further away than ever before because the 

“male breadwinner” model remains and women operate on unequal terms in the 

workforce.
204

 

 

 Historically, debates placing the work-family issue in the spotlight centred on 

childcare as experienced by the employee. More recently, concerns about an ageing 

population and the demands placed on employees by the responsibility of caring for the 

elderly have widened the debate.
205

 Another concern for South Africans is the HIV/ AIDS 

pandemic, which affects a large percentage of the country’s population in some way, and 

‘the care needs of those infected with and/or orphaned by HIV/AIDS presents an enormous 

challenge for those required to act as caregivers along with the demands of employment, 

particularly full-time employment’.
206

 It is for this reason that any legislative changes that 
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 Fredman, S. Women At Work: The Broken Promise Of Flexicurity (2004) 33 ILJ 299 at 299. 
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 Dancaster (note 60) presentation at slide 3. 
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 Dancaster (note 60) presentation at slide 4. 
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are suggested be focussed on the needs of the working population as a whole; not only 

those who have children, but also on those who have dependants of any form. 

 

 It is crucial that family-friendly policies and programs actually address and assist 

employee needs, because if they do not, they will not be used or achieve their objectives.
207

 

Equally, ‘employers favour work-life balance [legislation] if it promotes the flexibility of 

labour supply and enables them to retain valued staff’.
208

 One of the greatest challenges to 

making such legislation, policies, and practices available to workers is that those who 

require it the most—the low-income employees with great, if not greater care 

responsibilities and who do not have the means nor access to assistance in the form of 

childcare or domestic help—are generally those ‘least likely to benefit from working 

conditions conducive to work-family or work-life supports’,
209

 as these workers are, more 

often than not, hourly paid. 

 

However, it is important to remember that it is not only those employees with 

children who require assistance, more consideration needs to be given the wider needs of 

employees, and the need for balance for the individual, despite their family situation.
210

 

Enchautegui-de-Jesus highlights the four most pressing challenges that workers face when 

it comes to creating work-life balance: ‘difficulty in securing child care and supervision; 

obstacles to take time off from work; work schedules that conflict with family and 

                                                           
207

 Burke, R. J. Organisational culture: a key to the success of work-life integration, in Jones, F., Burke, R. J. 

and Westman, M. (Eds) Work-Life Balance: A Psychological Perspective (2006) at 236. 
208

 Dean, H. And Coulter, A. Work-Life Balance in a Low-Income Neighbourhood (2006) at 4. 
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 Lambert (note 4). 
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 Jones, F., Burke, R. J. and Westman, M. ‘Work and Life: The road ahead’ (2006) in Jones, F., Burke, R. J. 

and Westman, M. (Eds) Work-Life Balance: A Psychological Perspective (2006) at 290. 
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transportation needs; and rigidity of supervisors regarding workers’ family emergency 

needs’.
211

 

 

 According to the third-quarter Labour Force Survey of 2010,
212

 of the almost 13 

million employed persons in South Africa, almost four million are employed informally, or 

as in this breakdown: as domestic workers in private households, as agricultural workers, 

and in the informal sector. Meaning that almost one-third of our total workforce in South 

Africa is employed in the low-income or ‘working-poor strata’
213

 and thus do not receive 

basic protection from labour legislation as discussed above. 

 

 Importantly, according to the Labour Force Survey, the population of women who 

are eligible to work (between 15 and 64 years old) is 16,537,000, and the same population 

in men is only 15,536,000, meaning that there is a greater number of women employable in 

South Africa than men, but the actual employment rates according to gender are very 

different. Of the females above, 8,752,000 are classified as not economically active, as in 

they are either not working or are discouraged work-seekers; 2,183,000 are currently 

unemployed. This results in 5,601,000 females being employed in South Africa across all 

sectors, only one-third of the employment-eligible female population (33.87%).
214

 

 

Contrastingly, of the employment-eligible male population of 15,536,000; 

7,373,000 are actually employed across all sectors, translating into an almost 50 percent 

employment rate, but logically, 33 percent of 16,537,000 and 50 percent of 15,536,000 

                                                           
211

 Enchautegui-de-Jesus, N. Challenges Experienced by Vulnerable Workers: Issues to consider in the 

Policy Conversation, in Crouter, A. and Booth, A. (Eds) Work-Life Policies (2009) at 209, discussing the 

hourly workers situation. 
212

 South African Quarterly Labour Force Survey (note 32). 
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means that a greater portion of the female population are employed in 1.7 million less jobs 

across a 14 percent population difference. Not only are there more employment-eligible 

females than men, there are more of these women who are unemployed.
215

 As females are 

the employees most likely to have care responsibilities, the Labour Force Survey reinforces 

a generalised view that employers shy away from hiring women as employees due to their 

family demands which may potentially affect the employer. 

 

 Research
216

 shows that the increase in non-standard employment relationships in 

South Africa has led to the deprivation of many employees of basic labour law protection, 

but these changes are also affecting employees engaged in formal employment 

relationships, even though labour legislation typically catered for these employees.
217

 

Basically when it comes to evaluating possible legislative changes going forward, the 

changing nature of employment relationships would have to be addressed to better cater for 

all workers. Benjamin calls for the scope of legislative protection to be expanded in much 

the same way as the ILO is calling for “decent work” for all, through employment and 

income opportunities; rights at work and international standards; social protection and 

security; and tripartism and social dialogue. These principles would aid the response to the 

challenges of providing decent work for employees in non-standard forms of employment 

or who are exploited as is common in South Africa.
218

 

 

 Taking this situation into consideration, as well as the high levels of unemployment 

and broken families in South Africa, it is understandable that the AIDS pandemic can be 

seen as a major contributor to difficulties South Africans face. With poverty being 

undeniably linked with the spread of HIV and AIDS, many families are tasked with the 
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 South African Quarterly Labour Force Survey (note 32). 
216

 ‘Research commissioned by the department [of labour] has revealed the extent to which the growth of 
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exhausting responsibility of caring for the sick and dying.
219

 These factors exacerbate the 

difficulty of implementing legislation, as with high unemployment levels and poverty, the 

desperation for work, and a typically dispensable workforce means that, even if legislation 

is provided, it might not be effective, due to the desperate need to work and earn as high an 

income as possible, meaning that leave options are often seen as privileges, and are not 

used out of the greater need to work. 

  

 For fathers in some Nordic and European countries, implementing paternal leave 

and other measures involving family responsibilities was based on a feminist recognition 

of the need for fathers to have a more active involvement in fatherhood.
220

 But in South 

Africa, with 48 percent of children having absent, living fathers, these Nordic principles 

would not have the same effect locally. Nine million South African fathers are not present 

in their children’s lives and so, not without generalising, it can be assumed that legislative 

changes or company policies would not help change this situation, despite it not being 

clear if this situation is based on choice or circumstance.
221

 

 

 Considering the use of maternity leave in South Africa, the fact that many women 

opt to return to work sooner than their allotted four months’ leave, drives home the need 

for benefit provisions that allow the female employee to remain at home to care for 

children without losing out on part or all of their income in the process. In a study by 

Marshall, it was found that ‘lower individual earnings were associated with a quicker 

                                                           
219
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return to work [after the birth of a child]…[as] women with lower earning (and possibility 

lower savings) may not be financially able to stay at home’.
222

 

 

 This chapter has briefly outlined some of the issues that may be experienced when 

trying to enact legislative change in the labour context of South Africa. Some avenues to 

overcome this have been hinted at, but the next chapter will resolve to address all of these 

items in great detail with realistic and contextualised suggestions for improvement. 
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Chapter 7: Suggestions for South African Legislative Changes 

 

The chapter’s suggestions are aimed at being both realistic and meaningful to the 

work-life balance or lack thereof in the South African context. All of the topics from the 

previous chapters are included, but this chapter also seeks to address some of the side 

issues that may not directly affect, but play a role to some extent in, the work-life 

experience of many South African employees, as there is a benefit to the work-life balance 

through them, albeit in the form of a bye-product benefit. The suggestions are broken down 

into: integration of work-life legislation into workplace policy, family responsibility, 

maternity leave and benefits, paternity leave and benefits, flexible working arrangements 

and parental leave, child care and child are subsidies, increased control in non-standard 

employment sectors, and non-legislative suggestions. 

 

South Africa finds itself in a somewhat unique situation where, with the 

perceptions of being leaders and trendsetters for the African continent, we are somehow 

expected to employ best practice with regard to legislation, social responsibility, and 

similar avenues of comparison. In reality, though, our relatively new constitution and 

accompanying legislation is still trying to find its feet, with much not yet explored or tested 

in courts. There is still some way to go in the interpretation and implementation of existing 

law, but this does not negate the fact that improvements and amendments can and should 

be made when protection is lacking. The suggestions are inspired and informed by local 

and international authors, Directives, Conventions, and legislation. 

 

Despite internal pressures (from trade unions, employees, academics, and others) to 

improve labour legislation, South Africa does have other obligations in this regard in the 

form of ILO Conventions, UN General Assembly Conventions, and SADC Protocols that 
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have been ratified. The Conventions ratified by South Africa as they pertain to family 

responsibility and the like are: the ILO Convention on Discrimination Pertaining to 

Employment and Occupation, 1958; the UN General Assembly Convention on the 

Elimination of All Forms of Discrimination against Women, 1979; the ILO Convention on 

Equal Remuneration, 1951 (concerning equal remuneration for work of equal value); and 

the SADC Protocols on Gender and Development, 2008. 

 

What some of these conventions and protocols have identified is the need for 

balance between the family life and work obligations of employees, as well as between the 

employee and organisation. As Feldblum states, ‘workers do want to work, but they cannot 

stop the rest of their lives from happening while they do so [and] obviously, one cannot 

expect workplaces to lose their basic reason for existence: to produce work’.
223

 

 

Dancaster and Cohen highlight some policy aims that could drive legislative 

changes to create more flexible working arrangements in South Africa. These include the 

high unemployment rate; the need to develop skills through lifelong learning initiatives; 

providing measures for female employees; assistance with care for families, particularly in 

light of the HIV/AIDS crisis; and the need to provide measures to accelerate affirmative 

action.
224

 But, ultimately, it seems that, “without government regulation, it is unlikely that 

the right to request flexible working arrangements will be implemented to any…extent in 

South Africa”,
225

 considering that employers are generally not implemeting measures 

above legal requirements, and trade unions are not creating a demand for this flexibility in 

their collective bargaining capacity.
226

 

 

                                                           
223

 Feldblum (note 22) at 252. 
224
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225

 Idem at 238. 
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Crompton outlines three major categories of work-life policies that are best 

appreciated by the families that benefit from them: an allowance for leave or absence from 

work for family reasons - emergency leave, maternity or paternity leave, or career breaks 

(sabbaticals); allowance for changes in work arrangements for family reasons - flexitime, 

job-sharing, and homeworking; and finally, the provision of practical help when it comes 

to caring - workplace nurseries or help with childcare or eldercare costs.
227

 As Dupper et al 

point out, typically, ‘family caregivers are usually women and in many cases women of 

working age’
228

. This often removes them from the workforce for periods of time, 

simultaneously removing their ability to ‘make provision for their own old age…in many 

cases the fact that a woman is…[caring for young and] elderly family member[s] leads to 

the detriment of her own financial security in old age’.
229

 

 

Change ‘needs to be supported by more knowledge and information, based on 

theory and research, into what interventions are effective in what circumstances’,
230

 it 

would be important to first ask some questions around what policies, laws, and practices 

could address the current situation in South Africa: 

 What measures would best support the balance between employment and care 

responsibilities in a South African employment context, and which employees 

would these measures seek to assist? 

 Should changes be designed to reflect the different types of employment, or should 

a blanket approach be employed to begin with? 
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 Would employees make use of policies and legislation available to them if it was 

implemented by the state and their organisations (note: the basis of this question 

justifies the next)? 

 Should any change be preceded by an evaluation of employee needs through a 

survey or suggestion program? 

 

1. Integration of Work-Life Legislation into Workplace Policy as a Legal Requirement 

One of the first points of call for legislators would be to ensure that the legislative 

changes made to address and support the work-life balance would have to be included in 

the policies of organisations, in much the same way that the that the Code of Good Practice 

on the Integration of Employment Equity into Human Resource Policies and Practice, 

2005, was designed to ensure that employment equity was integrated into the core 

documentation and intent of organisations.  

 

Substantiation for this is noted by Jones et al, that one of the core issues around 

failures in implemented policies and practices in the rest of the world were often due to the 

fact that they were not considered a central part of the human resource policies of 

organisations;
231

 and, more importantly, ‘duties fall on employers, not because of their 

immediate control over the time and commitment of an individual worker, but because of 

the civic responsibility which attaches to those with power’.
232

 

 

 

 

2. Family Responsibility 

                                                           
231

 Jones, Burke and Westman (note 208). 
232

 Fredman (note 204) at 299. 
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Suggestions for the improvement of family responsibility recognition and the 

provision of leave needs to be addressed in a number of ways. Firstly, as highlighted in 

several chapters, the definition of family responsibility under the EEA fails employees by 

its limitations. In a country where the family unit has come to take many varying forms, 

expanding this definition would be critical to providing better coverage for those who 

would require care and support from the employee. 

 

‘The restrictive qualifications [of family responsibility leave] preclude a large 

number of employees from accessing it’.
233

 Therefore, it is suggested that the definition of 

family responsibility be broadened so as to resemble the UK definition, which makes 

provision for members of households, and all members of family, immediate or extended. 

In addition, it may assist employees for the definition of family responsibility to be 

included in all pieces of labour legislation and not only the EEA. In this way, there can be 

no cross-referencing to different parts of legislation to find protection for the same right. 

 

Secondly, the conditions under which family responsibility leave can be taken must 

be amended and ‘the scope of circumstances…should be broadened’.
234

 Currently, leave 

can only be taken for the birth or illness of a child, or the death of a family member,
235

 

which again limits leave and makes no provision for emergency situations that arise in the 

course of normal family interactions. Additionally, a provision for force majeure should be 

provided, similar the EU Directive on Parental Leave;
236

 to cater for emergency situations 

without impacting too negatively on the employer. 
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Finally, the period of leave itself should be extended; three days per 12-month 

cycle is inadequate, as discussed previously. If the Sectoral Determination for Domestic 

Workers, 2002, can allow five days’ family responsibility leave, it indicates that legislators 

believed this was appropriate in certain circumstances. If leave could be extended to, say, 

10 days per annual cycle for standard forms of employment under the BCEA, this would 

create a minimum amount of leave that would be better than current leave provisions. Each 

sector would then be able to determine their own period of leave should they so require, 

above this minimum. 

 

3. Maternity leave and Benefits 

‘The inadequacy of statutory maternity leave in South Africa, both in terms of its 

duration and entitlement to payment, requires reassessment in the context of improved 

international maternity leave provisions’,
237

 and when it comes to the loss of partial or total 

income for women on maternity leave, it seems that if benefits were increased by the 

UIA,
238

 these women would be able to remain at home for longer rather than return to 

work due to income loss during this period. Currently, the UIA limits maternity leave to 

121 days, and the Income Replacement Rate for this leave is set at between 38 percent and 

60 percent, depending on the employee’s rate of pay and whether or not they were 

receiving pay from their employer.
239

 

 

If, at least, the first two months of the maternity leave could be fully insured by the 

fund, and then the last two months insured at a lower rate than the maximum of 60 percent, 

this would allow the majority of women to remain at home without concern for the loss of 

earnings during a minimum period of two months. As for the period allocated for maternity 
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leave, South Africa is in line with international standards with four months maternity 

leave. As Dancaster highlights, considerations for increasing this leave period should be 

made, but if maternity leave is not extended or it is not financially or economically viable 

to do so, then paternity leave and a form of parental leave should be considered,
240

 

highlighted below. 

 

4. Paternity Leave 

If paternity leave was incorporated into legislation, there would have to be benefit 

associated with this leave, as total household earnings would be affected. Seeing as the 

father is less likely to take as much leave as the mother, the insurance could be limited to, 

say, one month, the first month following the birth of the child, and the lost income could 

be replaced at a 70 percent rate or less, as the mother would be receiving 100 percent 

income replacement for this same first month (as suggested above).  

 

This does not mean that there should be no leave after this period, but weighing the 

need for income replacement during this most vulnerable period for the employees, the 

ability of the fund to support this sort of payment rate must be paramount and cannot be 

ignored when making suggestions. That being said, it is obvious that a separate provision 

should be enacted to address paternity leave; it should be removed from the scope of the 

family responsibility and ‘should be considered as a leave in its own right or it should form 

part of a “fathers only” quota in parental leave’.
241

 Statistically, with so many South 

African children not having active male parenting, the provision for paternal leave and 

“fathers’ only” parental leave, may well address some social issues. 
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If there were no male parent, this leave should be “trade-able” for leave for the 

mother, but qualifications for this could be addressed in the BCEA. As Fredman points out, 

‘the gendered nature of non-standard work will only be overcome when it brings real 

rewards, so…women enter the workforce on equal terms, and men are [able] to share the 

dual responsibilities of paid and unpaid work’.
242

 This would only be created through 

legislation addressing the need for paternity and male parental leave. 

 

5. Flexible Working Arrangements and Parental Leave 

As discussed in Chapter Six, there exists a need for flexible working arrangements 

to be more clearly defined and structured, and possibly legislated in a separate form. 

Dancaster states, ‘there is also the need to consider and debate the introduction of the legal 

right to request flexible working arrangements as a measure to assist employees in the 

combination of work and care’.
243

 This would require legislators to expand the current 

provision which is more of a statement of intent that an actual enforceable law and to tease 

it out to provide structured flexible work options for employees. 

 

‘Parental leave…to care for the early childhood development of an infant should be 

considered for inclusion in the [BCEA]’ and should be available to both parents. This 

would require either flexible working arrangements or actual remunerated leave in blocks 

made available to the employee, with notice provided to the employer, to limit business 

interruptions. As mentioned above, there should be some sort of fathers-only provision that 

would encourage the paternal involvement. 

 

6. Child Care and Child Care Subsidy 
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Family support assists some working parents in caring for their children, but many 

employees in both developing and industrialised countries rely heavily on carers outside of 

the family. For this reason it is essential for both employees and employers that quality, 

affordable childcare is available,
244

 and ‘in the absence of good quality state funded child 

care facilities, the choice for SA women has been to either accept poor quality care or opt 

out of paid employment’.
245

 There have been concerns in South Africa recently, around the 

poor quality of child care facilities, resulting in the death, injury, and abuse of children 

placed in the care of unregistered child care facilities, and which has been extensively 

highlighted by the media over the past year. Parents are forced to place children at these 

facilities due to the affordability and location of the facilities, in relation to their incomes 

and location, respectively.  

 

Both municipal and provincial officials have called for more stringent enforcement 

of registering and healthcare standards of facilities, with regular checks by department 

officials being called for, to ensure compliance with at least the minimum legal 

standards.
246

 ‘This lack of adequate childcare has important implications for women’s 

labour force participation and gender equality, as well as for workplace productivity, 

economic development, child development and the well-being of families and society as a 

whole’.
247

 The details of these facility requirements cannot be detailed in this paper, but for 

the purposes of relevance to this research, these facilities are crucial to employees with 

childcare responsibilities.  

Hein and Cassirer also highlight the societal benefits of quality childcare facilities, 

as promoting both gender equality and the rights and development of children, and 
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contributing to the national economy by breaking cycles of poverty inter-generationally.
248

 

All of which have much larger ramifications than apparent to the employee, the family 

unit, the organisation, and even society; through better labour force participation, job 

creation, equality between genders, and interrupting the poverty cycle by including basic 

educational levels that play a part in that circumstance. 

 

 One of Hein and Cassirer’s suggested childcare solutions is to have childcare 

facilities on or near the work premises catering for preschool children. Usually set up by 

employers, but also by trade unions, employers’ organisations or specialised childcare 

organisations.
249

 Alternatively, linking workers with the available facilities in the close 

community, ‘because workers may prefer childcare…close to home,’ employers can assist 

by negotiating discounts, providing support to improve facility quality or reserving places 

for children of the organisations employees.
250

 

 

Other ways they suggested were the provision of financial support, whereby 

‘workplace actors’ assist in developing financial support so working parents may choose 

their own childcare providers and governments assist through tax sheltering of care 

expenses. The financial support from employers can be seen as minimal, as with tax 

sheltering; or substantial, as with patrol contributions to childcare funds, which is usually 

independent of the organisation, but seen as a subsidy. Controls can be implemented to 

ensure funds are used for approved quality facilities such as the issuing of vouchers, direct 

payments to facilities, or reimbursement based on receipts.
251

 Additionally, the provision 

of ‘advice and referral services linked to the workplace have become quite 

                                                           
248
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common…help[ing] workers to find appropriate childcare’. Basic information is provided 

to employees’ on childcare facilities in their locality and thus valuable time is saved.
252

 

 

 

Dickens outlines that, in the United Kingdom, ‘childcare facilities at the workplace 

or financial help with childcare’
253

 is at a low level; the same can be said for South Africa. 

It is proposed as part of the need for better childcare facility standards, that government 

departments should find a way to subsidise these facilities as part of the process through 

which legal requirements could be better enforced.  

 

If an employer could demonstrate employment trends in line with the requirements 

of the EEA, the employment of both females and employees with family responsibilities, 

this could be done in one of two ways. Firstly, the government could allocate an amount 

per employee with children for the cost of placing those children in childcare facilities; this 

amount could be shared between employer and employee (with the greater portion being 

allocated to the employee) and would have to be seen as supplementary to the actual costs 

of employment. It would be used as encouragement for employers to employ equitably, as 

well as assist the employee in funding childcare while the employee is working. These 

contributions could be allocated to a childcare fund as described above, or could be 

controlled through reimbursement of receipts or proof of direct payments to facilities.
254

 

Additionally, government could elect to provide tax benefits, or what Hein and Cassirer
255

 

term tax sheltering, to employers that provided such services or employed a more 

demographically representative workforce. 
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Secondly, subsidise the employer directly. This option may apply to larger 

organisations in principle, where the subsidy paid by the government to the organisation 

must be used in totality for the provision of facilities either on or near the workplace. The 

facility would have to comply with all legal requirements, and could possibly cater to non-

employee children, but used primarily by the employees of the organisation as justification 

for the subsidy, and as a tool to ensure safe and standardised care for the children of the 

organisation’s employees. Furthermore, if this was supported by unions or employees’ 

organisations, the provision of these services and facilities could be made financially 

sensible and more freely available. It may also be one of the few areas where employers 

and employee representative groups may see eye-to-eye, due to the benefits for all parties. 

 

7. Increasing Control in Non-Standard Employment Sectors 

a. Equal Work, Equal Pay, Regulated Remuneration, and Basic Conditions of 

Employment 

Where bargaining council agreements or sectoral determinations exist for certain 

sectors, employees are protected inasmuch as they receive the prescribed minimum wage 

or income for work that they perform. But where these are not present or no minimum 

wage is applicable, employees have no statutory protection when it comes to rates of 

pay.
256

 A common experience in certain sectors, is that two employees may work in the 

same workplace, performing the same function, but earn different incomes, due to the fact 

that one is the employee of the organisation and the other is the employee of a temporary 

employment service (TES) or a subcontractor to the organisation. Those employees who 

are paid less are driven to work longer hours and more often, limiting the time they are 

able to dedicate to family responsibilities. This also places them in a situation where leave, 
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although provided, may not be viable, as they would be forced by finances to continue 

working. 

 

 As discussed in Chapter Two, although some sectoral determinations exist, many 

employees in South Africa still do not receive protection or basic employment provisions 

from these, and where employees are not unionised or represented by collective 

agreements or bargaining councils, they do not enjoy basic labour rights. Benjamin 

suggests that the Minister of Labour should be ‘empowered to issue a sectoral 

determination that applies to low-skilled employees who are not covered by any other 

sectoral determination or…bargaining council agreement [and] be empowered to issue a 

sectoral determination in respect of those parts of sectors with bargaining councils to 

which the…agreement is not extended’.
257

  

 

Benjamin recommends that legislative changes should enable TES employees to 

gain organisational rights and bargain collectively with both the TES and client; also that 

sectoral determinations should allow representative trade unions to obtain organisational 

rights at workplaces in sectors; and determining factors for representivity should include 

employees placed by labour brokers for the purpose of extending bargaining council 

agreements.
258

 

 

 

 

If this was implemented, the playing field for workers who find themselves in the 

informal or non-standard forms of employment, would be levelled. Creating a minimum 

standard in terms of basic conditions of employment for the sector, whether or not an 

employee was employed directly or through a TES, would provide basic provisions, such 

as leave in all its forms, employment protection, and equal wage to employees. The 
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principle of ‘equal work, equal pay’ should apply to labour broker employees, the rationale 

for which, ‘is that legislation should permit the beneficial flexibilities for both employers 

and employees that flow from permitting temporary work agencies but that these should 

not be used as a vehicle for reducing conditions of employment or for labour law 

avoidance’.
259

 

 

 

In this way, TESs would cease to be viewed so negatively, and employment 

through this medium would not only be encouraged, but would be fair. Current debate 

around the necessary control of TESs, centres on the disparity in pay for equal work. 

Seeing as many believe that TESs do increase employment rates and make work accessible 

to those who may not have the means to find it otherwise, this control would place 

employees on an equal footing and offer them at least a minimum of protection of 

regulated remuneration, if not protection in other avenues. This protection could be a base 

from which to expand protection and workers who would then be able to access leave and 

other provisions they may be in need of in the future.   

 

b. Labour Brokers / Temporary Employment Services  

With labour broking or TESs making up the bulk of the informal sector as 

highlighted by Benjamin in Chapter Two, he suggests requirements to help to address the 

abuse taking place. Organisations wishing to operate as labour brokers / TESs should, be 

required to register with the Department of Labour; register a legal entity under the 

Companies Act; have written contracts with employees and keep record of all employees; 

have a registered place of business; meet auditing requirements; keep records of 

transactions; and disclose fees charged by employment agents.
260
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Some of these regulatory controls might provide a more structured environment for 

employees of labour brokers, where control would aid in providing better protection, 

somewhat negating the call for outlawing labour brokers all together. Through more 

structure and enforcement, the needs of the employees may be better met through 

standardised contractual agreements, and hopefully more involvement from the 

Department of Labour. Labour brokers should be required to register as an immediate 

measure and contracts with brokers who do not register within this transitional period 

would be rendered invalid; this would result in full client liability as the contract between 

the two (client and unregistered broker) would be unlawful. More active roles could also 

be given to trade unions and employer’s organisations through the establishment of a 

regulatory structure, to ensure better governance of the sector.
261

 

 

 

With this kind of involvement, control in the sector would not only be regulated 

through legislation, but also by the key role players, and would make the regulation 

required more representative of those in the sector, hopefully creating better protection for 

employees. All of these recommendations are more focussed on the control of the labour 

brokers or TESs within the sector. Where even more control is required is where the 

employee becomes directly affected; TES employees should have the following basic 

rights: they should remain employees even when they are not placed with a client; the 

employee should be provided with documented information about each placement; they 

should have written contracts concluded with the TES; employees placed indefinitely 

should enjoy unfair dismissal protection in terms of the termination of their services with 

the client; and probationary periods should be regulated in relation to these unfair 

dismissals.
262
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This would mean that the employees would be notified of placements, hopefully 

translating into better arrangements for childcare or other family responsibilities. By 

having unfair dismissal protection, employees would also have protection if dismissed for 

reasons related to pregnancy or family responsibility. 

 

c. Subcontractors and outsourcing 

 In order to prevent 'outsourcing” and “subcontracting” being used as a mechanism 

to disguise control over the employment relationship, it is proposed that legislation should 

spell out the parameters…[where] a firm can be held to be the “joint” 

employer…Precedent for such…already exists in our law [in] Section 89 of COIDA 

[Compensation for Occupational Injuries and Diseases
263

]…a person (referred to as a 

mandatory) who enters into an agreement with a contractor to execute or supervise any 

work under the control or management of the mandatory jointly and severally liable for the 

contractor’s compliance with COIDA in respect of the contractor’s employees’.
264

 

 

The same applies in the Occupational Health and Safety Act,
265

 where, in the 

absence of a contract stating otherwise, the employees of the subcontracting organisation 

are seen as the employees of the main contractor, or employer, when it comes to the acts 

and omissions of those employees that may or do cause damage, loss, or harm to property, 

equipment, the environment, and people. In much the same way, should one of the parties 

to the employment of the workers act unlawfully or contradict labour law provisions, both 

parties would be held jointly responsible for those actions and the remedy. This would 

mean, in turn, that employees would have better recourse in unfair situations, including 

those that affected their positions as caregivers. 

 

The recommendation made by Benjamin regarding temporary employment 

services, subcontracting, and outsourcing of work is that the TES, the client, or the 
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‘employer’ should be held jointly and severally liable for compliance to both legislative 

and contractual provisions. ‘In order to allow for effective exercise of this right, an 

employee should be able to institute proceedings against both the TES and the client or 

both in the CCMA, the LC or any other court having jurisdiction’.
266

 ‘Employees should be 

able to argue that an entity other than their direct employer is jointly and severally liable 

for compliance with the employer’s obligations under labour law if that entity exercises a 

significant degree of control over that employer’.
267

 By this, in the same manner as 

described above, the stakeholders of the sector would be required to ensure compliance, 

both as a means to protect themselves from contractors or organisations that fail to comply 

and thus impact on their liability, as well as to protect themselves from non-compliance, 

both legal and contractual. 

 

Furthermore, where and when trade unions do get involved in workplace affairs for 

the implementation of existing legislation or bargaining for better workplace norms, if and 

where they are recognised, they ‘generally act as positive mediators in helping translate 

legislative intent into workplace practice’.
268

 Meaning that, should an employer or sector 

fail to interpret the legislation as the employees of that sector feel it should be interpreted, 

the trade unions assist in this regard. With specific focus on the work-life balance, unions 

should assist in legal interpretation and bargaining for improved measures for workers with 

care responsibilities. 

8. Non-Legislative Suggestions 

Other than legislation, it would also be important to create some sort of market-

related evaluation of organisations that implement measures to support the work-life 

balance. Print media or existing organisational rating mechanisms should be expanded to 

include an evaluation of family-friendly policies and practices. Organisations would be 
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encouraged through social perception to improve policies and practices, to be seen as a 

competitor to similar organisations or as the “preferred” employer, by attracting highly 

sought-after staff more easily. ‘For an organisation to be successful in an increasingly 

competitive global market-place, it needs to simultaneously meet the needs of its bottom 

line and the needs of its employees’.
269

 If these organisations are rewarded through 

external evaluation of not only the availability, but also the employee’s access to and use 

of these policies, healthy competition would be encouraged between organisations to 

implement new and improve existing policies and practices that support work-family 

balance.
270

 

 

 

 

 

 

 

 

 

 

 

 

Conclusion 

The purpose of this exploration and evaluation of South African family 

responsibility legislative representation and protection, was to identify what, if any, 

measures could be employed to effect legislation that would better represent and protect 

employees with care responsibilities. Considering employment in South Africa, guidance 

                                                           
269

 Burke (note 205) at 255. 
270

 Davis, K. D. & Mitchell, K. S. (2009) Limited, Mismatched and Unequal; Work-Life Policies and 

Practices in the United States, in Crouter, A. and Booth, A. (Eds) Work-Life Policies (2009). 



U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

90 

 

was taken from existing resources such as international legislation, guidelines and local 

role players, to arrive at these outcomes.  

 

Throughout this paper, it has become evident that there is indeed a need for labour 

legislation in South Africa to be amended and improved in a number of ways, including the 

manner in which it addresses and caters for workers with care and family responsibilities. 

By evaluating what legislation is available and how it protects and assists the South 

African worker, through case law, it is obvious that even where the law exists, the access 

to it and the manner in which it is used to address injustices is limited.  

 

By comparing and analysing some international labour standards and jurisdictional 

legislation, light was shed on the possibilities that exist elsewhere that assist in the balance 

between paid work and life responsibilities for employees. It has become clear that, for all 

the needs of the workers that may exist, business continuation for the employer has 

priority, as without the employer there would be no work in the first place. This has 

weighed heavily on some of the considerations and suggestions made, and concerns about 

the viability of state-sponsored subsidies, unemployment fund pay-outs, and insured 

remuneration rates have been included and addressed.  

 

The employer also finds an ever changing labour market, social pressures and the 

need to remain globally competitive a challenge, in much the same way that these social 

pressures, global competitiveness and market place employment affect the worker. Some 

of these issues were highlighted through evaluating the current employment environment 

in South Africa, with regard given to impacts such as poverty; the new form that the family 

unit has taken over time; unemployment and the HIV/AIDS pandemic; all of which creates 
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difficulty, and as research has shown, a one-size-fits-all approach often falls very short of 

the required mark. 

 

 Some South African organisations’ work-life policies and practices were 

reviewed for the purposes of observing what is possible in a South African context, 

without the legislation to enforce it. Understandably, but unfortunately, these were limited 

to private sector employers and implemented more for the benefit of the organisation itself 

than solely for the benefit of the employees, given in the current economic environment in 

which organisations are having to operate. However, this information did assist in the 

purpose of this paper and, better still, had these practices been evident in other sectors and 

industries, it may have been easier to recognise a home-grown solution to our diverse and 

complex labour issues. 

 

 Suggestions were identified and made, taking into consideration contextual 

implementation issues and an attempt at a realistic and balanced application. Perhaps these 

suggestions stand to inform the topic of labour legislation as it pertains to the work-life or 

work-family balance, or lack thereof, in South Africa. It can only be hoped that, if and 

when the need for change is addressed more seriously and possible changes are explored, 

those changes and improvements are made with the same deep consideration of balance as 

was attempted in this paper. 

Bibliography 
 

Primary Sources 

 

 

Case Law 

 

Africa Personnel Services v Government of the Republic of Namibia (2008) (2) NR 537 

(HC) 

Africa Personnel Services v Government of the Republic of Namibia (2009) (2) NR 596 

(SC) 



U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

92 

 

De Beer v SA Export Connection CC t/a Global Paws (2008) 29 ILJ 347 (LC)  

Co-operative Workers Association & Another v Petroleum Oil & Gas Co-operative of SA 

& Others (2007) 28 ILJ 627 (LC)  

Masondo v Crossway (1998) 19 ILJ 171 (CCMA)  

Mnguni v Gumbi (2004) 25 ILJ 715 (LC)  

Swart v Greenmachine Horticultural Services (A Division of Sterikleen (Pty) Ltd) (2010) 

31 ILJ 180 (LC)  

Swart v Mr Video (Pty) Ltd (1998) 19 ILJ 1315 (CCMA)  

Wallace v Du Toit (2006) 27 ILJ 1754 (LC) 

Whitehead v Woolworths (Pty) Ltd (1999) 20 ILJ 2133 (LC) 

Woolworths (Pty) Ltd v Whitehead (2000) 21 ILJ 571 (LAC) 

 

 

Statutory provisions 

 

 

South Africa 

 

Basic Conditions of Employment, No 97 of 1995 

Employment Equity Act, No 55 of 1998 

Compensation for Occupational Injuries and Diseases, No 130 of 1993 

The Constitution of South Africa, 1996 

Code of Good Practice: Arrangement of Working Time, 1998 

Code of Good Practice: Integration of Employment Equity into Human Resource Policies 

and Practice, 2005 

Code of Good Practice on the Protection of Employees During Pregnancy and After the 

Birth of a Child, 1998 

Labour Relations Act, No 66 of 1995 

Occupational Health and Safety Act, No 85 of 1993 

Promotion of Equality and Prevention of Unfair Discrimination Act, No 4 of 2000 

Sectoral Determination 2: Civil Engineering Sector, 2001 

Sectoral Determination 7: Domestic Worker Sector, 2002 

Unemployment Insurance Act, No 30 of 1966 

 

United States 

 

US Family and Medical Leave Act, 1993.  Available at 

http://ecfr.gpoaccess.gov/cgi/t/text/textidx?c=ecfr&sid=48d6ee3b99d3b3a97b1bf18

9e1757786&rgn=div5&view=text&node=29:3.1.1.3.53&idno=29 

 [Accessed 22/10/2010] 

 

United Kingdom 

 

Employment Rights Act, 1996. Available at 

http://www.legislation.gov.uk/ukpga/1996/18/contents 

[Accessed 22/10/2010] 

 

India 

 

http://ecfr.gpoaccess.gov/cgi/t/text/textidx?c=ecfr&sid=48d6ee3b99d3b3a97b1bf189e1757786&rgn=div5&view=text&node=29:3.1.1.3.53&idno=29
http://ecfr.gpoaccess.gov/cgi/t/text/textidx?c=ecfr&sid=48d6ee3b99d3b3a97b1bf189e1757786&rgn=div5&view=text&node=29:3.1.1.3.53&idno=29
http://www.legislation.gov.uk/ukpga/1996/18/contents


U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

93 

 

Maternity Benefit Act, 1961 

Maternity Benefit (amendment) Bill, 2007 

 

Protocols 

 

SADC Protocol on Gender and Development, 2008 

 

Conventions and Directives  

 

European Union Council Directive on Parental Leave 2010/18/EU, 2010 

ILO Workers with Family Responsibilities Convention C156, 1981 

ILO Termination of Employment Convention C158, 1982 

ILO Night Work Convention C171, 1990  

ILO Part-Time Work Convention C175, 1994  

ILO Maternity Protection Convention C183, 2000  

United Nations General Assembly Convention on the Rights of the Child, 1989 

 

 

Secondary 

 

 

Books 

 

Crompton, R. Employment and the Family: The Reconfiguration of Work and Family Life 

in Contemporary Societies (2006) New York, Cambridge University Press 

 

Crouter, A. and Booth, A. (Eds) Work-Life Policies (2009) Washington, The Urban 

Institute Press 

 

Erasmus, B. & Schenk, H. South African Human Resource Management: Theory and 

Practice (2009) Juta & Company Ltd, South Africa. Available at: 

http://books.google.co.za/books?id=g5PvjILBsWkC&pg=PA484&dq=south+africa

n+companies+that+offer+work+life+balance&hl=en&ei=vMBwTaalJoOgvQPchu2

9AQ&sa=X&oi=book_result&ct=result&resnum=1&ved=0CDcQ6AEwAA#v=one

page&q&f=false 

[Accessed 12 January 2011] 

 

Hegewisch, A. and Gornick, J.C. Statutory Routes to Workplace Flexibility in Cross-

National Perspective (2008) Washington, Institute for Women’s Policy Research  

 

Hein, C. and Cassirer, N. Workplace solutions for childcare (2010) Geneva, ILO. 

Available at http://www.ilo.org/global/publications/ilo-

bookstore/orderonline/books/ WCMS_110397/lang--en/index.htm 

[Accessed 1 November 2010] 

 

Jones, F., Burke, R. J. and Westman, M. (Eds) Work-Life Balance: A Psychological 

Perspective (2006) Hove and New York, Psychology Press 

 

Kofodimos, J. Balancing Act (1993) San Francisco: Jossey-Bass 

 

Le Roux, R., Rycroft, A. and Orleyn, T. Harassment in the Workplace: Law, Policies and 

Processes (2010) South Africa, Lexis Nexis 

http://books.google.co.za/books?id=g5PvjILBsWkC&pg=PA484&dq=south+african+companies+that+offer+work+life+balance&hl=en&ei=vMBwTaalJoOgvQPchu29AQ&sa=X&oi=book_result&ct=result&resnum=1&ved=0CDcQ6AEwAA#v=onepage&q&f=false
http://books.google.co.za/books?id=g5PvjILBsWkC&pg=PA484&dq=south+african+companies+that+offer+work+life+balance&hl=en&ei=vMBwTaalJoOgvQPchu29AQ&sa=X&oi=book_result&ct=result&resnum=1&ved=0CDcQ6AEwAA#v=onepage&q&f=false
http://books.google.co.za/books?id=g5PvjILBsWkC&pg=PA484&dq=south+african+companies+that+offer+work+life+balance&hl=en&ei=vMBwTaalJoOgvQPchu29AQ&sa=X&oi=book_result&ct=result&resnum=1&ved=0CDcQ6AEwAA#v=onepage&q&f=false
http://books.google.co.za/books?id=g5PvjILBsWkC&pg=PA484&dq=south+african+companies+that+offer+work+life+balance&hl=en&ei=vMBwTaalJoOgvQPchu29AQ&sa=X&oi=book_result&ct=result&resnum=1&ved=0CDcQ6AEwAA#v=onepage&q&f=false
http://www.ilo.org/global/publications/ilo-bookstore/orderonline/books/%20WCMS_110397/lang--en/index.htm
http://www.ilo.org/global/publications/ilo-bookstore/orderonline/books/%20WCMS_110397/lang--en/index.htm


U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

94 

 

 

Neal, M. B., Chapman, N. J.,  Ingersoll-Dayton, B & Emlem, A. C. Balancing Work and 

caregiving for children adults and elders (1993) Newbury Park, Sage 

 

Warhurst, C., Eikhof, D. R. And Haunschild, A. (Eds) Work less, Live more? A critical 

analysis of the work-life boundary (2008) London, Palgrave Macmillan 

 

Zekaran, U & Leong, F. (eds) Woman power: Managing in Times of Demographic 

Turbulence (1992) Newbury Park, California: Sage 

 

 

Chapters in Books 

 

 

R. J. Burke, ‘Organisational culture: a key to the success of work-life integration’ in Jones, 

F., Burke, R. J. and Westman, M. (Eds) Work-Life Balance: A Psychological 

Perspective (2006) Hove and New York, Psychology Press. pp 235 – 266. 

 

J. Cawse, ‘South Africa: National Overview’ in Hein, C. and Cassirer, N. Workplace 

solutions for childcare (2010) Geneva, ILO. pp 325- 350 

 

T. Cohen & L. Dancaster, ‘Flexible Working Arrangement for Employees with Family 

Responsibilities – The Failings of the Employment Equity Act’ (2009) in Dupper, 

O. & Gerber, C. Equality in the workplace: reflections from South Africa and 

beyond. Cape Town, Juta. pp 207 – 226. 

 

Davis, K. D. & Mitchell, K. S. (2009) ‘Limited, Mismatched and Unequal; Work-Life 

Policies and Practices in the United States’, in Crouter, A. and Booth, A. (Eds) 

Work-Life Policies (2009) Washington, The Urban Institute Press. pp 323 – 342. 

 

N. Enchautegui-de-Jesus, ‘Challenges Experienced by Vulnerable Workers: Issues to 

consider in the Policy Conversation’ in Crouter, A. and Booth, A. (Eds) Work-Life 

Policies (2009) Washington, The Urban Institute Press. pp 207 – 218. 

 

C. R. Feldblum, ‘Policy Challenges and Opportunities for Workplace Flexibility’ in 

Crouter, A. and Booth, A. (Eds) Work-Life Policies (2009) Washington, The Urban 

Institute Press. pp 251 – 288. 

 

N. Firestein, ‘Union Strategies for Work-Family Issues: Collective Bargaining and Public 

Policies’ in Crouter, A. and Booth, A. (Eds) Work-Life Policies (2009) Washington, 

The Urban Institute Press. pp 61 – 82. 

 

L. B. Hammer, J. C Cullen, & M. V. Shafiro, ‘Work-family best practices’ in Jones, F., 

Burke, R. J. and Westman, M. (Eds) Work-Life Balance: A Psychological 

Perspective (2006) Hove and New York, Psychology Press. pp 261 – 275. 

 

F. Jones, R. J. Burke, and M. Westman, ‘Work and Life: The road ahead’ in Jones, F., 

Burke, R. J. and Westman, M. (Eds) Work-Life Balance: A Psychological 

Perspective (2006) Hove and New York, Psychology Press. pp 290 – 298. 

 

E. E. Kossek, & B. Distelberg, ‘Work and Family Employment Policy for a Transformed 

Labour Force: Current Trends and Themes’ in Crouter, A. and Booth, A. (Eds) 

Work-Life Policies (2009) Washington, The Urban Institute Press. pp 3 – 50. 



U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

95 

 

 

S. J. Lambert, ‘Making a Difference for Hourly Employees’ in Crouter, A. and Booth, A. 

(Eds) Work-Life Policies (2009) Washington, The Urban Institute Press. pp 169 – 

198. 

 

D. Major, & L. Germano, ‘The changing nature of work and its impact on the work-home 

interface’ in Jones, F., Burke, R. J. and Westman, M. (Eds) Work-Life Balance: A 

Psychological Perspective (2006) Hove and New York, Psychology Press. pp 13 – 

38. 

 

Perry-Jenkins, M. ‘Making a Difference for Hourly Workers: Considering Work-Life 

Policies in Social Context’ in Crouter, A. and Booth, A. (Eds) Work-Life Policies 

(2009) Washington, The Urban Institute Press. pp 219 – 230. 

 

C. A. Thompson, C. C. Thomas, & M. Maier, ‘Work-Family Conflict: Reassessing 

Corporate policies and Initiatives’ (1992) in Zekaran, U & Leong, F. (eds) Woman 

power: Managing in Times of Demographic Turbulence (1992) Newbury Park, 

California: Sage. pp 59 – 84. 

 

 

Journal Articles 

 

 

Allsopp, M and Thumbadoo, Z. Child and Youth Care in Post-Apartheid South Africa: 

Innovative Responses to the Challenges of Poverty and AIDS. (2002) 43 The 

international child and youth care network (online edition) August edition. 

Available at http://www.cyc-net.org/cyc-online/cycol-0802-allsopp.html 

[Accessed 18/10/2010] 

 

Benjamin, P.  Decent Work and Non-Standard Employees: Options for Legislative Reform 

in South Africa: A Discussion Document (2009) Document prepared for the 

Department of Labour, National Economic, Development & Labour Council 

 

Cohen, T. And Dancaster, L.  Family Responsibility Discrimination Litigation – A non-

starter? (2009) 2 Stell LR 221 

 

Dancaster, L and Baird, M. Workers with Care Responsibilities: Is Work-Family 

Integration Adequately Addressed in South African Labour Law? (2008) 29 ILJ 22 

 

Dickens, L. Equality and Work-Life Balance: What's Happening at the Workplace (2006) 

35 Industrial Law Journal (445) Industrial Law Society 

 

Dupper, O., Malherbe, K., Shipman, B. & Bolani, E. The case for increased reform of 

South African family and maternity benefits (2009) UWC: Law, Democracy & 

Development. Available at http://www.ldd.org.za/images/stories/Ready 

_for_publication /V4-1_case_increased_reform.pdf 

[Accessed 16 July 2011] 

 

Fredman, S. Women At Work: The Broken Promise Of Flexicurity (2004) 33 ILJ 299 

 

Loughlin, C & Barling, J. Young Workers’ Work Values, Attitudes and Behaviours (2001) 

Journal of Occupational and Organizational Psychology 74 

 

http://www.cyc-net.org/cyc-online/cycol-0802-allsopp.html


U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

96 

 

Marshall, K. Benefiting from extended parental leave (2003) 4 Perspectives on Labour and 

income 3 (online edition) Available at http://www.statcan.gc.ca/pub/75-001-

x/00303/6490-eng.html 

[Accessed 18/11/2010] 

 

Smith, B. Not the Baby and the Bathwater: Regulatory Reform for Equality Laws to 

Address Work-Family Conflict (2006) 28 Sydney Law Review 689  

 

Theron, J. The shift to Services and Triangular Employment: Implications for Labour 

Market Reform (2008) 29 ILJ 1 

 

 

Online articles and Other sources 

 

 

Brandth, B and Kvande, E. Flexible work and Flexible Fathers (2001)  Work, Employment 

and Society 15,  2:251 – 67. Available at 

http://wes.sagepub.com/content/15/2/251.full.pdf+html 

[Accessed 9 April 2011] 

 

Bond, J. T., Brownfield, E., Galinsky, E. & Kim, S. S. The National Study of Employers 

(2005) Families and Work Institution. Available at 

http://familiesandwork.org/site/research/reports/2005nse.pdf 

[Accessed 12 March 2011] 

 

CCMAil (2007) September edition. Available at 

www.ccma.org.za/UploadedMedia/CCMAil-September2007(2).doc 

[Accessed 18/10/2010] 

 

Cunningham, J. (Ed) Employment in South Africa: New, mind-boggling research (2010) 

Online Publication: South Africa - The Good News.  Available at: 

http://www.sagoodnews.co.za/newsletter_archive/employment_in_south_africa_ne

w_mind-boggling_research.html 

[Accessed 12 March 2011] 

 

Dancaster, L. Workers with Care Responsibilities: Is work-family integration adequately 

addressed in South African labour law? (2009) PowerPoint presentation. Available 

at www.heard.org.za/.../workers-with-care-responsibilities-is-work-family-

integration-adequately-addressed-in-south-african-labour-law.pdf  

[Accessed 18/10/2010] 

 

Dancaster, L. Legislative options for the combination of work and care in South Africa 

(2008) PowerPoint Presentation at the 5th African Regional Conference of the 

IIRA. Available at 

www.pscbc.org.za/.../5th%20IIRA%20African%20Regional%20Congress/.../Prese

ntation%20Lisa%20Dancaster.ppt 

[Accessed 18/10/2010] 

 

Dean, H. And Coulter, A. Work-Life Balance in a Low-Income Neighbourhood (2006) 

Centre for Analysis of Social Exclusion, London School of Economics. Available 

at http://sticerd.lse.ac.uk/dps/case/cp/CASEpaper114.pdf 

[Accessed 23 November 2010] 

 

http://www.statcan.gc.ca/pub/75-001-x/00303/6490-eng.html
http://www.statcan.gc.ca/pub/75-001-x/00303/6490-eng.html
http://wes.sagepub.com/content/15/2/251.full.pdf+html
http://familiesand/
http://www.ccma.org.za/UploadedMedia/CCMAil-September2007(2).doc
http://www.sagoodnews.co.za/newsletter_archive/employment_in_south_africa_new_mind-boggling_research.html
http://www.sagoodnews.co.za/newsletter_archive/employment_in_south_africa_new_mind-boggling_research.html
http://www.heard.org.za/downloads/workers-with-care-responsibilities-is-work-family-integration-adequately-addressed-in-south-african-labour-law.pdf
http://www.pscbc.org.za/.../5th%20IIRA%20African%20Regional%20Congress/.../Presentation%20Lisa%20Dancaster.ppt
http://www.pscbc.org.za/.../5th%20IIRA%20African%20Regional%20Congress/.../Presentation%20Lisa%20Dancaster.ppt
http://sticerd.lse.ac.uk/dps/case/cp/CASEpaper114.pdf


U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

97 

 

Dex, S. and Smith, C. The nature and patterns of family-friendly employment policies in 

Britain (2002) York Publishing Services, York. Available at 

http://books.google.co.za/books?id=jgs0V1Qm3BUC&printsec=frontcover&dq=D

ex+%26+smith,+the+nature+and+patterns+of+family-

friendly+employment+policies+in+britain&source=bl&ots=WC-

X9AHaQv&sig=sNNBgJMale5QyMD_5QNHx64PmsA&hl=en&ei=axugTfzGFY

6XhQeOw93zBA&sa=X&oi=book_result&ct=result&resnum=2&ved=0CB8Q6A

EwAQ#v=onepage&q&f=false 

[Accessed 9 April 2011] 

 

Discovery Health Website, Discovery Lifestyle Services. (2011) Available at 

http://www.discovery.co.za/portal/loggedout-individual/life-careers 

[Accessed 28/2/2011] 

 

Hein, C. & Cassirer, N. Executive Summary: Workplace solutions for childcare (2010) 

ILO. Available at: 

http://www.ilo.org/public/english/protection/condtrav/family/index.htm 

[Accessed November 2010] 

 

Heymann, J. The Work, Family and Equity Index: Where does the United States Stand 

Globally? (2004) The Project on Global Working Families. Boston: Harvard 

School of Public Health. Available at 

www.hsph.harvard.edu/globalworkingfamilies/images/report.pdf 

[Accessed 12 March 2011] 

 

Holborn, L. and Eddy, G. First Steps to Healing the South African Family (2011) South 

African Institute of Race Relations. Available at 

http://www.sairr.org.za/services/publications/occasional-reports/files/first-steps-to-

healing-the-south-african-family-final-report-mar-2011.pdf 

[Accessed 9 April 2011] 

 

International Labour Office. Decent work for domestic workers (2010) 68 World of Work 

Magazine. Available at http://www.ilo.org/wow/PrintEditions/lang--en/docName--

WCMS_126576/index.htm 

[Accessed 18/10/2010] 

 

Jauch, H. Namibia’s Ban on Labour Hire in Perspective (2007) Labour Resource and 

Research Institute (LaRRI)  

 

Le Roux, R. The World of Work: Forms of Engagement in South Africa (2009) 

Development and Labour Monograph Series, Institute of Development and Labour 

Law 

 

Old Mutual website. Life and Health Benefits (2011) Available at 

http://www.oldmutual.co.za/about-us/careers-centre/life-at-old-mutual/benefits/life-

and-health-benefits.aspx 

[Accessed 28/2/2011] 

 

Regchand, S. Creche owner charged with culpable homicide (2008) IOL News Online. 

Available at: http://www.iol.co.za/news/south-africa/creche-owner-charged-with-

culpable-homicide-1.412520 

[Accessed 26 March 2011] 

 

http://books.google.co.za/books?id=jgs0V1Qm3BUC&printsec=frontcover&dq=Dex+%26+smith,+the+nature+and+patterns+of+family-friendly+employment+policies+in+britain&source=bl&ots=WC-X9AHaQv&sig=sNNBgJMale5QyMD_5QNHx64PmsA&hl=en&ei=axugTfzGFY6XhQeOw93zBA&sa=X&oi=book_result&ct=result&resnum=2&ved=0CB8Q6AEwAQ#v=onepage&q&f=false
http://books.google.co.za/books?id=jgs0V1Qm3BUC&printsec=frontcover&dq=Dex+%26+smith,+the+nature+and+patterns+of+family-friendly+employment+policies+in+britain&source=bl&ots=WC-X9AHaQv&sig=sNNBgJMale5QyMD_5QNHx64PmsA&hl=en&ei=axugTfzGFY6XhQeOw93zBA&sa=X&oi=book_result&ct=result&resnum=2&ved=0CB8Q6AEwAQ#v=onepage&q&f=false
http://books.google.co.za/books?id=jgs0V1Qm3BUC&printsec=frontcover&dq=Dex+%26+smith,+the+nature+and+patterns+of+family-friendly+employment+policies+in+britain&source=bl&ots=WC-X9AHaQv&sig=sNNBgJMale5QyMD_5QNHx64PmsA&hl=en&ei=axugTfzGFY6XhQeOw93zBA&sa=X&oi=book_result&ct=result&resnum=2&ved=0CB8Q6AEwAQ#v=onepage&q&f=false
http://books.google.co.za/books?id=jgs0V1Qm3BUC&printsec=frontcover&dq=Dex+%26+smith,+the+nature+and+patterns+of+family-friendly+employment+policies+in+britain&source=bl&ots=WC-X9AHaQv&sig=sNNBgJMale5QyMD_5QNHx64PmsA&hl=en&ei=axugTfzGFY6XhQeOw93zBA&sa=X&oi=book_result&ct=result&resnum=2&ved=0CB8Q6AEwAQ#v=onepage&q&f=false
http://books.google.co.za/books?id=jgs0V1Qm3BUC&printsec=frontcover&dq=Dex+%26+smith,+the+nature+and+patterns+of+family-friendly+employment+policies+in+britain&source=bl&ots=WC-X9AHaQv&sig=sNNBgJMale5QyMD_5QNHx64PmsA&hl=en&ei=axugTfzGFY6XhQeOw93zBA&sa=X&oi=book_result&ct=result&resnum=2&ved=0CB8Q6AEwAQ#v=onepage&q&f=false
http://books.google.co.za/books?id=jgs0V1Qm3BUC&printsec=frontcover&dq=Dex+%26+smith,+the+nature+and+patterns+of+family-friendly+employment+policies+in+britain&source=bl&ots=WC-X9AHaQv&sig=sNNBgJMale5QyMD_5QNHx64PmsA&hl=en&ei=axugTfzGFY6XhQeOw93zBA&sa=X&oi=book_result&ct=result&resnum=2&ved=0CB8Q6AEwAQ#v=onepage&q&f=false
http://www.discovery.co.za/portal/loggedout-individual/life-careers
http://www.ilo.org/public/english/protection/condtrav/family/index.htm
http://www.hsph.harvard.edu/globalworkingfamilies/images/report.pdf
http://www.sairr.org.za/services/publications/occasional-reports/files/first-steps-to-healing-the-south-african-family-final-report-mar-2011.pdf
http://www.sairr.org.za/services/publications/occasional-reports/files/first-steps-to-healing-the-south-african-family-final-report-mar-2011.pdf
http://www.ilo.org/wow/PrintEditions/lang--en/docName--WCMS_126576/index.htm
http://www.ilo.org/wow/PrintEditions/lang--en/docName--WCMS_126576/index.htm
http://www.oldmutual.co.za/about-us/careers-centre/life-at-old-mutual/benefits/life-and-health-benefits.aspx
http://www.oldmutual.co.za/about-us/careers-centre/life-at-old-mutual/benefits/life-and-health-benefits.aspx
http://www.iol.co.za/news/south-africa/creche-owner-charged-with-culpable-homicide-1.412520
http://www.iol.co.za/news/south-africa/creche-owner-charged-with-culpable-homicide-1.412520


U
ni
ve

rs
ity

 o
f C

ap
e 

Tow
n

98 

 

Sanlam Intranet. People Portal (2011) Available from Sanlam Offices on request, with 

permission of Sanlam. 

 

Statistics South Africa. P0441 - Gross Domestic Product (GDP): 1st Quarter 2011 (2011) 

Available at 

http://www.statssa.gov.za/PublicationsHTML/P04411stQuarter2011/html/P04411st

Quarter 2011.html 

[Accessed 2 August 2011] 

 

Statistics South Africa.  Quarterly Labour Force Survey: Quarter 2 (2010) Available at 

http://www.statssa.gov.za/Publications/statsdownload.asp?PPN=P0211&SCH=470

1 

[Accessed 2 November 2010] 

 

Theron, J. & Godfrey, S. Protecting Workers on the Periphery (2000) Development and 

Labour Monograph Series, Institute of Development and Labour Law 

 

Working Mother Magazine, Online edition Available at 

http://www.workingmothermediainc.com/?service=vpage/17 

[Accessed 28/03/2011] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.statssa.gov.za/PublicationsHTML/P04411stQuarter2011/html/P04411stQuarter%202011.html
http://www.statssa.gov.za/PublicationsHTML/P04411stQuarter2011/html/P04411stQuarter%202011.html
http://www.statssa.gov.za/Publications/statsdownload.asp?PPN=P0211&SCH=4701
http://www.statssa.gov.za/Publications/statsdownload.asp?PPN=P0211&SCH=4701
http://www.workingmothermediainc.com/?service=vpage/17



