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ABSTRACT

This master's thesis addresses the challenge of ineffective enforcement of refugee
rights in South Africa, focusing on the right of refugees to seek and enjoy asylum and
undergo a fair refugee status determination procedure. The dissertation proposes a
solution through the exploration of public interest litigation (PIL) as a method to
support refugees in asserting their rights. The central argument posits that enforcing
refugee rights through PIL aligns with the African philosophy of Ubuntu, emphasizing
interconnectedness and humanity. The thesis contends that PIL, deeply rooted in
Ubuntu, can serve as a catalyst for change, fostering a compassionate and inclusive
approach to refugee protection in South Africa. The dissertation examines the
compatibility between Ubuntu and human rights principles, showcasing Ubuntu as a
persuasive tool in PIL cases advocating for refugee rights. The thesis challenges
critiques against the applicability of Ubuntu in a legal setting and advocates for
acknowledging its potential to serve as a foundation for public morality. Utilizing
Ubuntu as an interpretive instrument creates opportunities to incorporate a wide range
of human rights into legal discussions, offering a guiding structure for addressing
persistent disputes concerning justice. By invoking Ubuntu in PIL, legal practitioners
can safeguard constitutional rights while promoting broader public interest and

transformative societal change.

The research delves into the provisions of international refugee law and domestic
South African law, enriched by a comprehensive review of various published articles,
journals, and case law related to PIL concerning access to refugee status determination

procedures in South Africa.

The thesis concludes by asserting that through justice, empathy, and solidarity, the
enforcement of refugee rights becomes a manifestation of South African societal
values. By embracing the spirit of Ubuntu, South Africa has the potential to emerge as

a beacon of hope and a model for effective refugee protection globally.
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1. CHAPTER ONE — INTRODUCTION

1.1 Introduction

The preservation and promotion of refugee rights have consistently been of critical
concern in the field of international human rights law. By the conclusion of 2021, the
global count of individuals forcibly displaced due to diverse factors such as violence,
persecution, conflict, or human rights abuses reached an astonishing 89.3 million.!
Among them, there were 27.1 million individuals recognized as refugees, 53.2 million
internally displaced persons residing within their own countries, and 4.6 million
individuals in pursuit of asylum.? In the face of this ongoing global crisis, it is of utmost

importance to guarantee the protection and respect of refugees' fundamental rights.

South Africa, having signed and ratified the 1951 United Nations Convention on the
Status of Refugees and its 1967 Protocol (UN Refugee Convention), the 1969 OAU
Convention Governing the Specific Aspects of Refugee Problems in Africa (OAU
Refugee Convention) and enacting the South African Refugees Act 130 of 1998
(Refugees Act), has committed itself to uphold its obligations towards refugees under
international law. > Under the provisions of Section 3 of the Refugees Act, an individual

meets the criteria for refugee status if that person:

‘(a) owing to a well-founded fear of being persecuted by reason of his or her
race, tribe, religion, nationality, political opinion or membership of a particular
social group, is outside the country of his or her nationality and is unable or
unwilling to avail himself or herself of the protection of that country, or, not
having a nationality and being outside the country of his or her former habitual

residence is unable or, owing to such fear, unwilling to return to it; or

(b) owing to external aggression, occupation, foreign domination or events
seriously disturbing or disrupting public order in either a part or the whole of
his or her country of origin or nationality, is compelled to leave his or her place

of habitual residence in order to seek refuge elsewhere; or

(c) is a dependant of a person contemplated in paragraph (a) or (b).’

' UNHCR, ‘Refugee Statistics’.
2 Ibid.
3 Khan, Schreier, in: Khan, Schreier, p. xxxv.



Section 3(a) of the Refugees Act corresponds to the refugee definition stipulated in the
UN Refugee Convention, while Section 3(b) mirrors the expanded refugee definition
outlined in the OAU Refugee Convention. Thus, the refugee status determination
(RSD) process in South Africa includes assessing whether an asylum seeker has a valid
claim based on a well-founded fear of persecution or if they were forced to flee due to
general violence or war in their country of origin.* The Refugees Act grants the right
to seek and enjoy asylum to anyone, with the sole requirement being their physical

presence at a refugee reception office (RRO) within the country.’

Despite the ratification of the above-mentioned key legislation aimed at protecting
refugees and establishing a seemingly straightforward asylum procedure in South
Africa, challenges have arisen in effectively implementing these international
conventions and domestic laws.® As a result, individuals seeking access to the asylum
process face various barriers and difficulties. The country grapples with the rising
arrival of hybrid migration streams and the subsequent strain on the asylum system,
leading to significant changes in refugee law and policy. Consequently, the asylum

space in South Africa has notably diminished.’

In theory, South Africa has implemented an urban asylum policy, which prioritizes
local integration over encampment.® However, the practical realization of this policy
remains uncertain. The implementation of the Refugees Act by the Department of
Home Affairs (DHA) is met with challenges, primarily stemming from the
department's inability or unwillingness to grant refugees access to the intended status
determination procedure in the first place or to ensure the legal extension of permits
while their asylum applications are being processed.’ The urban policy needs more
than just mechanically extending rights to refugees, the government should take a
larger role in their integration.!® This lack of proper implementation of the provided
procedures creates obstacles for asylum seekers, leaving them in a precarious position

without the necessary legal documentation during the lengthy asylum determination

4 Khan, Schreier, in: Khan, Schreier, p. xxxvi; Maluwa, Katz, pp. 171, 189.
5> Section 21(1) Refugees Act.

6 Khan, Schreier, in: Khan, Schreier, p. xxxix, Xxxv.

" 1bid, p. xxxV.

8 Khan, Schreier, in: Khan, Schreier, p. xli; Khan, p. 271.

9 Khan, Schreier, in: Khan, Schreier, p. xli.

10 Khan, p. 271; Landau (2006), pp. 308ff.



process. Such hurdles undermine the safeguarding and rights of individuals seeking

asylum and contribute to the overall difficulties faced by refugees in South Africa.!!

The dissertation aims to address the problem of ineffective enforcement of refugee
rights in South Africa, focusing specifically on the right of refugees to seek and enjoy
asylum and thus to receive a fair RSD procedure. Moreover, it also aims to propose a
potential solution to this problem by exploring the use of public interest litigation (PIL)
as a method to support refugees in asserting their rights in South Africa. PIL, also
referred to as strategic litigation, serves as a legal tool enabling individuals or groups
to initiate lawsuits on behalf of the broader public interest.!? It can serve as a powerful
tool for societal transformation and justice, plays an important role in holding
governments accountable and advances the rights of marginalized and vulnerable
populations. By employing strategic litigation strategies, public interest lawyers and
organizations can challenge laws, policies, and practices that hinder the safeguarding
of refugee rights and promote a more inclusive and equitable society. By analysing the
role and impact of PIL in the context of refugee rights, the dissertation seeks to make
a valuable contribution toward enhancing the safeguarding of refugee rights and

strengthening their enforcement within the country.

The central argument of this dissertation is that the enforcement of refugee rights
through PIL in South Africa is not only a highly effective legal approach but also
deeply rooted in the spirit of Ubuntu. Ubuntu, as an African philosophy of
interconnectedness and humanity, emphasizes the importance of recognizing and
embracing the dignity and well-being of all individuals, including refugees.'® It is
within this framework that PIL can serve as a catalyst for change, fostering a more
compassionate and inclusive approach to refugee protection. Especially South Africa,
a country with a rich history of struggle against discrimination and injustice, has
embraced the principles of human dignity and equality enshrined in its Constitution.
In the context of refugee rights, the spirit of Ubuntu holds great significance by

emphasizing compassion, community, and interdependence.

! Khan, Schreier, in: Khan, Schreier, p. XXxvi.
12 Brickhill, in: Brickhill, p. 6; Brickhill, Finn, in: Brickhill, p. 119.
13 Murithi, p. 282.



To explore this argument, the dissertation will begin by providing an overview of the
relevant normative framework for refugee rights, both internationally and within South
Africa. It will delve deeper into the right of refugees to seek and enjoy asylum,
highlighting the importance of a fair and effective RSD procedure. Subsequently, the
work will examine the role of PIL in enforcing these rights, analysing two illustrative
cases — Kiliko'* and Tafira'> — along with the strategies employed by public interest
organizations in South Africa. In the last section, this dissertation showcases the
compatibility between the African philosophy of Ubuntu and human rights principles,
highlighting its potential as a persuasive tool in PIL cases aimed at advocating for
refugee rights in South Africa. By invoking Ubuntu in PIL, legal practitioners can not
only seek to safeguard the constitutional rights of refugees but also endeavor to uphold
the essence of Ubuntu, promoting the broader public interest and fostering

transformative societal change beyond the scope of individual cases.

By examining the intersection of refugee rights, public interest litigation, and the spirit
of Ubuntu, this dissertation aims to contribute to the discourse on refugee protection
in South Africa. It seeks to demonstrate that through the pursuit of justice and the
encouragement of empathy and solidarity, the enforcement of refugee rights can not
only be a legal obligation but also a manifestation of the values that define the South
African society. Ultimately, by embracing the spirit of Ubuntu, South Africa can serve
as a beacon of hope and a model for effective refugee protection within the global

community.

1.2 Statement of Problem and Research Question

After the end of Apartheid, South Africa has become a major host for refugees and
asylum seekers, mainly from other African countries.'® Between 2006 and 2011, it
received the world's highest annual number of new asylum applications.!” Many are
drawn to South Africa due to its relative prosperity and its unique refugee
determination system that doesn't involve camps, enabling asylum-seekers to move

freely.!® Additionally, South Africa remains the second-largest economy on the

14 Kiliko v Minister of Home Affairs 2006 (4) SA 114 (C).

15 Tafira and Others v Ngozwane and Others 2006 ZAGPHC 136.

16 Gordon, p. 1.

7 UNHCR, ‘Global Trends 2012: Displacement The New 21st Century Challenge’, p. 26.
18 Ruedin, pp. 1108ff.
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continent (behind Nigeria).' While the number of asylum seekers has decreased over
time, addressing refugees and asylum seekers remains a challenge in South Africa,

often intertwined with the contentious issue of illegal immigration.?’

On the surface, South Africa's legal system initially appears progressive because of its
bold new Constitution including a Bill of Rights and the Refugees Act that safeguard
the rights of refugees.?! Once in the country, refugees and asylum seekers must
undergo a process called ‘refugee status determination’ to legally stay in the country,
which will be explained in more detail in Chapter Two. If a refugee is granted asylum,
they receive a permit that allows them to stay in South Africa for a specified period,
typically two years. During this time, the refugee is permitted to work and study in the
country, providing them with a chance to integrate into society and support the local

community.??

However, even with these forward-looking laws in place, numerous rights remain
unrealized, resulting in persistent transgressions against asylum seekers and refugees.
They continue to grapple with discrimination, encounters with law enforcement, and
hostile attitudes fueled by xenophobia, all while facing poverty, frustration, and an
inability to realize their full potential due to insufficient protection and support
systems.?®> Analysis of the efficacy of the RSD system in South Africa reveals
numerous flaws, including legal errors, the prioritization of irrelevant factors,
inadequate explanations, lack of individualized decision-making, and a discriminatory
incentive system that fosters rejections.?* Furthermore, despite relevant regulations
stating that decisions on asylum applications should generally be made within a
reasonable time by an administrator, many asylum seekers wait for years before
receiving an RSD interview.?> Chapter Three will elaborate on the reasons for this

disparity between the legislation and its implementation.

19 Meili, p. 192.

20 Maluwa, Katz, pp. 131ff.

2 Meili, p. 177; Amit (2011), SAJHR, p. 9.

22 DHA, ‘Refugee Status & Asylum’.

23 Amit (2011), SAJHR, p. 9; Landau, Jacobsen, pp. 44ff; Meili, p. 202; Khan, p. 262.

24 Amit (2010), pp. 22ff; Amit (2011), IJRL, pp. 458ff.

25 Landau, Jacobsen, pp. 44ff; Quan, Addaney, p. 78; De Jager, in: Khan, Schreier, p. 157; Gallagher,
p. 55.



11

Regrettably, a significant number of refugees in South Africa face barriers to accessing
the legal system to address systemic shortcomings. Limited resources and a shortage
of private lawyers offering pro bono or contingency services contribute to this
challenge. State-funded legal assistance is frequently unavailable, as it predominantly
concentrates on criminal justice issues, leaving asylum seekers and refugees with

restricted support. 2

This dissertation therefore asks: How can public interest litigation, as a legal means of
giving a voice to those who would otherwise not be heard, contribute to ensuring the
effective enforcement of refugee rights in South Africa? Additionally, how might
public interest litigation enhance its effectiveness by incorporating the African Ubuntu

philosophy into its argumentation?

In answering these questions, the following sub-questions will be addressed:

- To elucidate the context in which PIL operates, what rights are granted to refugees
under both international law and domestic South African law to seek and enjoy

asylum? (Chapter Two)

- To enable a comprehensive examination of refugee issues within the RSD process
through the lens of PIL, which international and domestic laws in South Africa

pertain to the access of RSD procedures? (Chapter Two)

- What is public interest litigation in detail and what obstacles does it encounter?

(Chapter Three)

- Is the effectiveness of PIL solely determined by winning a case? (Chapter Three)

- What is the true essence of the Ubuntu philosophy, and does it align with the
principles of the human rights system? Or does the human rights system
predominantly reflect Western values stemming from a Eurocentric perspective,

potentially diverging from the spirit of Ubuntu? (Chapter Four)

26 Cote, Van Garderen, p. 168.
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- How can the enforcement of refugee rights through PIL in South Africa be aligned
with the spirit of Ubuntu, fostering a more compassionate and inclusive approach
to refugee protection, and thereby strengthening the enforcement of refugee rights

and promoting broader societal transformation? (Chapter Four)

1.3 Research Aims and Purpose of the Study
Article 14(1) of the Universal Declaration of Human Rights (UDHR) states:

‘Everyone has the right to seek and to enjoy in other countries asylum from

persecution.’

This right is a fundamental component of the global legal framework that governs how

individuals seeking refuge should be treated. ?’

In South Africa, Section 21(3) of the Constitution, guarantees:
‘Every citizen has the right to enter, stay, and reside anywhere in the Republic.’

However, individuals who are not citizens of South Africa do not possess an inherent
right to enter the country automatically.?® An exception is made for refugees who may
enter without being penalised for illegal entry according to Section 21(4) of the
Refugees Act. To realize their right to seek and enjoy asylum in South Africa, refugees
must undergo the RSD procedure to legally stay in the country. Consequently, the
ability to seek asylum in another country loses its meaning if individuals are unable to

access the procedure of applying for refugee status.?

The Refugees Act theoretically allows anyone to seek asylum by physically appearing
at an RRO. Nevertheless, implementation issues surrounding the Refugees Act have
complicated this seemingly straightforward procedure.® The legislation took two
years to be implemented, and the subsequent regulations revealed a dysfunctional
system that persists to this day.! As a result, the refugee system fails to provide proper
documentation and facilities for determining the refugee status of asylum seekers and

refugees.®

27 Cote, in: Khan, Schreier, p. 239.

28 Currie, De Waal, p. 454.

2 Kerfoot, Schreier in: Khan, Schreier, p. 137.
30 Thid.

31 Cote, Van Garderen, p. 170.

3 bid, p. 175.
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The issue becomes apparent when asylum seekers face difficulties in accessing proper
procedures to determine their refugee status and are subjected to unlawful detention
and deportation.?? Despite court rulings that uphold the rights of refugees, their impact
is limited due to the absence of a supportive socio-political framework to enforce these
decisions.** Government officials do not feel compelled to strictly adhere to the law,
lack incentives for compliance, and face minimal accountability for legal violations.*
The Constitutional Court has acknowledged the issue of inadequate enforcement,
which poses a threat to the constitutional order. In the absence of efficient remedial
measures, the principles and rights protected in the Constitution cannot be adequately

upheld or strengthened.?¢

This dissertation aims to address the issue of inadequate enforcement of refugee rights
in South Africa, particularly focusing on their right to seek and enjoy asylum. The
thesis sheds light on the potential of PIL as a valuable solution to tackle the lack of

enforcement in this area.

Furthermore, this dissertation not only seeks to present PIL as a tool and provide
illustrative case law but also suggests the utilization of the African philosophy of
Ubuntu as a supporting framework for the arguments presented by strategic litigation
lawyers. Since the Constitutional Court has already recognized Ubuntu as the
‘underlying motif of the Bill of Rights’,?’ this philosophy aligns perfectly with the
rationale behind PIL. Ubuntu places significant value on community and emphasizes
that our actions towards others have a reciprocal impact on us through interconnected
social, economic, and political relationships.*® PIL seeks to achieve broader societal
progress beyond individual cases, ensuring that an entire community can benefit from
court decisions. This highlights the shared values between Ubuntu and strategic
litigation, emphasizing the importance of a strong community that supports each
individual's ability to reach their full potential and safeguards human rights, including

the rights of refugees.

% Amit (2011), SAJHR, p. 8.

34 Ibid.

35 Ibid.

36 Fose v Minister of Safety and Security 1997 (3) SA 786, para 69.

37 Port Elizabeth Municipality v Various Occupiers 2005 1 SA 217 (CC), para 37.
38 Murithi, pp. 2811f.
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1.4 Research Methodology

This dissertation aims to investigate the protection of refugees' rights to seek and enjoy
asylum, by analysing the provisions of international refugee law and domestic South
African law. The research methodology will primarily involve conducting desktop

research and analysing academic texts and literature on the subject matter.

The examination of international law will encompass the study of key legal
instruments such as the UN Refugee Convention, the UDHR, the OAU Refugee
Convention, and the African Charter on Human and Peoples' Rights (Banjul Charter),
to explore the rights of refugees to seek and enjoy asylum. Moreover, the research will
delve into the scrutiny of domestic laws in South Africa, including the Constitution,
the Refugees Act, and the Immigration Act 13 of 2002 (Immigration Act) to assess the
rights of refugees in terms of seeking asylum within the national context. Additionally,
to these primary sources, various other international and national laws, policies,
documents, and handbooks will be examined to provide a comprehensive

understanding of the topic.

To further enrich the research, various published articles and reports will be consulted.
In addition, the analysis will involve reviewing case law related to PIL concerning

access to RSD procedures in South Africa.

Lastly, the thesis will delve into exploring the Ubuntu philosophy by referring to
various published articles and journals. This examination aims to assess the
compatibility between Ubuntu and the concept of human rights and investigate how

Ubuntu can potentially support PIL in South Africa.

1.5 Literature Review

Numerous scholars have extensively discussed the rights of refugees to seek and enjoy
asylum. The analysis of international refugee law and domestic South African law in
this thesis emphasizes the host states' obligation to safeguard these rights, including
ensuring a fair RSD process. Moreover, various authors have explored the potential of

PIL as an effective mechanism for supporting refugees in asserting their rights.
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In ‘Public Interest Litigation for Refugees in South Africa and the Potential for
Structural Change’, Handmaker discusses the emergence of PIL and its relevance to
refugee rights in post-1994 democratic South Africa. The author shares personal
experiences as a lawyer working for Lawyers for Human Rights (LHR), a Non-
Governmental Organisation (NGO) in South Africa. Handmaker proposes three
theoretical suggestions concerning the interactions between civic actors and the state
and accountability: the capability of civic actors to hold states accountable, the
influence of structure on civic agency, and the mediation of global rules by civic actors
in local contexts. The author illustrates these propositions through examples from
refugee law and policies. Particularly, his examination of the Kiliko case,*” which
addresses the access to the RSD procedure, is crucial for this dissertation. Handmaker
highlights the potential of PIL to drive structural changes and underscores the need for
a comprehensive approach that combines litigation, advocacy, community

mobilization, and policy reform to address systemic issues faced by refugees.

Meili, in ‘Constitutionalized Human Rights Law in South Africa: Does It Help
Asylum-Seekers?’, examines the impact of South Africa's progressive constitutional
human rights provisions on refugees and asylum-seekers. Despite favourable court
decisions, challenges arise from xenophobia and the DHA’s reluctance to follow court
rulings. The study highlights refugee lawyers' strategic approaches, using broad
constitutional rights creatively. Meili emphasizes the pivotal role of the right to human
dignity within the Constitution, referring to it as the primary element in the ‘human
rights cocktail’. The courts have consistently interpreted this right generously,
particularly in favour of refugee claimants. The finding seamlessly supports the
dissertation's perspective, highlighting the profound significance of human dignity in
the human rights framework, resonating with the revered value accorded to it in the

African Ubuntu philosophy.

In their article ‘Challenges to Public Interest Litigation in South Africa: External and
Internal Challenges to Determining the Public Interest’, Cote and Van Garderen rely
on their extensive experience at LHR to examine the obstacles encountered in PIL.

They specifically address challenges faced in Post-Apartheid South Africa, focusing

39 Kiliko supra note 14.
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on litigation related to refugee rights. Their elaboration of the Tafira case?” has been
integrated into this dissertation. Furthermore, Cote and Van Garderen explore external
as well as internal barriers surrounding successful PIL in the South African context.
Ultimately, they conclude that strategic litigation has proven to be an effective tool in
shaping public policy and amplifying the voices of vulnerable and marginalized
individuals and communities, which is consistent with the argumentation of this

dissertation.

Dugard and Langford in ‘Art or Science? Synthesising Lessons from Public Interest
Litigation and the Dangers of Legal Determinism’ build upon a report by Atlantic
Philanthropies (one of the primary financiers of human rights organizations in South
Africa) that outlines factors for successful PIL. However, instead of accepting the
report's premises and recommendations as definitive, the authors critically engage with
them to contribute to the ongoing discussion about the adoption and value of PIL.
Dugard and Langford argue that strategic litigation is inherently unpredictable and
diffuse, making it challenging to assess its effectiveness by employing a methodical or
evidence-based approach. Nonetheless, they contend that such litigation holds greater
potential for driving societal transformation than what the report suggests. The authors
propose a broader and more contextualized framework for understanding the role of
PIL and evaluating its impact. This framework acknowledges and accounts for the
inherent power dynamics within the structure, the agency manifested through social
mobilization, and the role of PIL as a means of shaping political processes. This article
is particularly relevant to this dissertation because it demonstrates that despite existing
criticism surrounding the factors that contribute to optimal outcomes of strategic
litigation, the authors still maintain that PIL has the potential to bring about significant

social change. This supports the arguments presented in this dissertation.

In ‘Winning Isn't Everything: Courts, Context, and the Barriers to Effecting Change
through Public Interest Litigation’, Amit provides a comprehensive exploration of the
impact of litigation and sheds light on the specific challenges faced by public interest
advocates within the South African context. Amit notably emphasizes the discrepancy
between legal principles and their practical application, particularly concerning the

rights of refugees in South Africa. The author delves into the numerous hurdles that

40 Tafira supra note 15.
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impede the progress of PIL, such as the judiciary's role and the lack of implementation.
Nonetheless, Amit also underscores the tangible outcomes that litigation can yield.
This is exemplified through an examination of cases involving the accessibility of the
status determination process, and the detention and deportation of refugees. Among
others, Amit utilizes the cases of Kiliko*' and Tafira* as illustrative examples, which
also this dissertation delves deeper into. Finally, 4Amit urges both public interest
lawyers and courts to foster more innovative and efficacious strategies that can

effectively surmount these constraints.

To establish a connection between the human rights system, within which PIL operates,
and the African philosophy of Ubuntu, certain authors have conducted a more in-depth
exploration of the essence of Ubuntu. Through their examination, they have observed

that Ubuntu aligns with the concept of human rights and finds resonance within it.

Murithi presents in ‘A local response to the global human rights standard: the Ubuntu
perspective on human dignity’ a compelling argument that human rights should not be
perceived solely as Western values. He emphasizes that the African continent has its
own rich traditions, exemplified by the concept of Ubuntu, a traditional African ethical
code that highlights values such as hospitality, generosity, and respect for every
member of the community. The author provides a concise overview of the evolution
of the human rights order, addressing the criticism that it predominantly embodies
Eurocentric values and that voices from marginalized communities by colonizing
forces were excluded. While acknowledging these critiques, Murithi highlights
Ubuntu as a local reception and adaptation of the global human rights framework.
According to him, Ubuntu has the potential to enhance our comprehension of human
rights by promoting a framework centered on human dignity and the essence of being
human, which aligns with the fundamental principles of human rights. Murithi
concludes by analysing the potential impact of Ubuntu in reshaping and strengthening
practical endeavours towards establishing a more efficient and pertinent human rights
system, not solely in Africa but also in other global regions. He argues that Ubuntu can
play a significant role in fortifying an ethical framework in Africa, assisting in the

advocacy, monitoring, and advancement of human rights throughout the continent.

4! Kiliko supra note 14.
4 Tafira supra note 15.
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This conclusion holds significant importance for this dissertation, as it underscores the
potential of Ubuntu to support the promotion of human rights and therefore also the

work of PIL in the field of human and refugee rights.

In the article ‘Decoloniality, Ubuntu and human rights in South Africa: a bridge to
social justice’, Geduld explores the interconnectedness of decoloniality, Ubuntu, and
the realization of human rights in South Africa. The author highlights notable judicial
observations that illustrate how the essence of Ubuntu, firmly embedded in the cultural
legacy of the people, resonates throughout the constitutional framework. These
observations reveal a harmonization of individual rights with a communitarian
philosophy, showcasing how Ubuntu permeates the legal landscape and influences
judicial reasoning. The utilization of Ubuntu as a constitutional value in South African
court decisions holds significant relevance for this dissertation as it underscores that
PIL lawyers can use the spirit of Ubuntu in their argumentation to enforce

constitutional rights as well as refugee rights in South Africa.

Lastly, Metz presents in ‘Ubuntu as a moral theory and human rights in South Africa’,
a moral theory based on the Southern African worldview of Ubuntu. This theory
proposes a fresh understanding of human dignity, stating that individuals possess
dignity due to their ability to connect with others and demonstrate solidarity.
According to this perspective, violations of human rights are severe underminings of
this capacity. Metz advocates for a legal interpretation of Ubuntu that encompasses a
wide range of intuitive human rights and offers guidance for resolving contemporary
justice-related conflicts. He also addresses concerns about Ubuntu being vague,
collectivist, and outdated, arguing that these worries should not prevent us from
considering Ubuntu as a valid foundation for public morality. Metz’s point of view is
consistent with the present argument made in this dissertation that Ubuntu resonates

with the notion of human rights.

1.6 Chapter Synopsis

Chapter One of this dissertation provides an introductory overview of the topic of the
enforcement of refugee rights in South Africa through PIL in the spirit of Ubuntu. The
chapter begins by defining key terms used throughout the dissertation and establishes

the central argument that will be explored in detail. Furthermore, it outlines the
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framework of the thesis, including the specific aims, the methodology employed, and
the literature that is analysed in support of the argument. This chapter serves as a
foundation for the subsequent chapters, setting the stage for the comprehensive
examination of the role of PIL in promoting and protecting refugee rights in South

Africa with a focus on the right to seek and enjoy asylum.

In Chapter Two, an in-depth analysis is conducted on the provisions of refugee law in
both international law and domestic South African law, specifically focusing on rights
of refugees to seek and enjoy asylum, to elucidate the context in which PIL operates.
The primary legal sources examined include the UDHR, the UN Refugee Convention,
the OAU Refugee Convention, and the Banjul Charter. Additionally, significant
attention is given to scrutinizing domestic laws in South Africa, particularly the
Constitution and the Refugees Act. Through the examination of these various sources
of law, it becomes evident that host states bear the responsibility of safeguarding the
rights of refugees, including their right to seek and enjoy asylum. This obligation
necessitates the establishment of a fair process for the mandatory RSD procedure

within South Africa.

Chapter Three delves into the core issue of the disparity between existing refugee laws
and the practical realities experienced in South Africa. Despite the binding legal
obligation to grant refugees entry into the country, provide them the chance to seek
and enjoy asylum, and ensure a fair RSD procedure, these rights remain often
unfulfilled. Consequently, ongoing violations of the rights of asylum seekers and
refugees persist. To address this problem, the dissertation explores the potential of PIL
to assist refugees in asserting their rights. This includes an examination of its
components, objectives, and obstacles. Furthermore, the Kiliko* and the Tafira** cases
are presented to illustrate instances where PIL has been employed to enforce fair access

to the RSD procedure in South Africa.

Chapter Four introduces a crucial aspect of this dissertation, focusing on the African
philosophy of Ubuntu. The chapter aims to demonstrate that Ubuntu aligns with the

principles of human rights and, as a result, can be utilized as a persuasive argument in

4 Kiliko supra note 14.
4 Tafira supra note 15.
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PIL cases to advocate for the rights of refugees in South Africa. The essence of Ubuntu,
encapsulated by the principle of ‘I am because you are’, emphasizes
interconnectedness and the importance of collective well-being. By invoking Ubuntu
in PIL, lawyers can not only seek to protect the rights of refugees guaranteed by the
Constitution but also strive to fulfil the spirit of Ubuntu, promoting the broader public
interest and effecting positive societal change going beyond the individual case. The
South African Constitutional Court has already recognized Ubuntu as the ‘underlying
motif of the Bill of Rights’,* further validating its relevance and potential in

supporting the argumentation of PIL lawyers concerning refugee rights.

In Chapter Five, the dissertation draws upon its key findings to provide
recommendations and offer a conclusive analysis. This section presents practical
suggestions and insights based on the research conducted, aiming to address the
identified gaps and challenges related to the protection of refugee rights in South

Africa.

2. CHAPTER TWO - REFUGEE RIGHTS NORMATIVE FRAMEWORK:
CONTEXTUALIZING THE LANDSCAPE FOR PIL

2.1 Introduction

Chapter Two of the dissertation provides an overview of the normative framework for
refugee law, concentrating specifically on the right of refugees to seek and enjoy
asylum. This emphasis is deliberate, as regardless of the asylum procedure's outcome,
it remains crucial to ensure that each refugee is afforded access to a fair asylum
process, consistent with human rights and constitutional principles while upholding
the human dignity of every individual. The chapter begins by discussing the existing
international laws that protect refugee rights and their origins. Then, the attention will
shift to South Africa's domestic legislation and its development in relation to refugee

protection, as well as the RSD process overseen by the DHA.

This chapter lays the groundwork for comprehending the normative context and
pertinent procedures, paving the way for the subsequent exploration of PIL and two
illustrative case examples in Chapter Three. It is essential for clarifying the operational

context of PIL and facilitating a thorough examination of refugee issues within the

4 Port Elizabeth Municipality supra note 37, para 37.
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RSD process. This connection to the normative framework will be further extended to
the values of Ubuntu in Chapter Four. The ultimate aim is to underscore that this
understanding can serve as a robust legal argumentation resource for public interest

litigators engaged in refugee rights cases.

2.2 International Normative Framework

Throughout history, refugee law scholars have highly praised the use of a human
rights-centered approach as the most suitable method for dealing with the challenges
encountered by refugees.*® Therefore, the progress of refugee rights is closely
interconnected with the establishment of the broader international human rights
framework, which emerged in the 20th century and was largely driven by the aftermath
of the Second World War. Both, the development of refugee rights and the broader
international human rights framework, were catalysed by the atrocities and
displacement witnessed during this global conflict.*” The recognition of the need to
protect and support individuals fleeing persecution and violence played an essential
role in shaping the contemporary understanding of refugee rights and the establishment

of comprehensive human rights norms on an international scale.*®

Today, international law recognizes and defends refugee rights, which can be traced
back to several origins: treaties like universal and regional conventions, established
practices in customary law, general principles of law, and continually evolving
standards in the actions of nations and international bodies, especially the United
Nations High Commissioner for Refugees (UNHCR).* The UNHCR strongly
advocates for the extension of human rights to refugees, especially because refugees,
by definition, have been deprived of their human rights in their home countries.
Ensuring that refugees are not subject to discrimination and have access to human

rights is vital for their comprehensive protection.*

It is crucial to highlight that refugee rights should not be seen as a replacement for or

in opposition to universal human rights.>' Rather, they act as a way to address the

46 Khan, p. 262.

47 Cote, in: Khan, Schreier, p. 239; Hathaway, p. 75.
4 Tbid.

4 Maluwa, Katz, p. 133.

0 Khan, p. 267.

5! Hathaway, p. 75.
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unique vulnerabilities faced by refugees that might hinder their ability to receive
sufficient protection within the wider human rights framework. In simpler terms,
refugee rights serve as a mechanism to guarantee that refugees can fully benefit from

the comprehensive system of human rights protection.>?

The UN Refugee Convention holds a prominent position as the primary cornerstone
of international law in protecting refugee rights.>® This treaty originates from Article
14 of the UDHR, which asserts the right of all individuals to seek and enjoy asylum.>*
The UN Refugee Convention represents the culmination of centuries of practices and
customs involving the granting and seeking of asylum protection by states and
sovereign authorities. It formalizes and codifies these long-standing traditions into a

comprehensive legal framework.3

The 1969 Vienna Convention on the Law of Treaties (Vienna Convention) established
that international treaty provisions should be interpreted according to their ordinary
meaning, within the overall context of the treaty's purpose, and taking into account
subsequent agreements made by state parties.’® To appropriately interpret the UN
Refugee Convention and understand its goals and objectives, it is crucial to consider
the International Bill of Rights. This includes significant human rights instruments
such as the UDHR, the International Covenant on Civil and Political Rights (ICCPR),
and the International Covenant on Economic, Social and Cultural Rights (ICESCR).
These treaties provide protection to ‘everyone’ or ‘all persons’, which naturally
encompasses refugees as well.’’ By taking into account these foundational human
rights documents, the proper context of the UN Refugee Convention can be
established, enabling a comprehensive understanding of its provisions and ensuring a

holistic approach to refugee rights.>®

52 Hathaway, p. 75.

33 Ibid.

34 Article 14 UDHR; Khan, p. 266.

%5 Cote, in: Khan, Schreier, p. 239.

36 Khan, p. 267; Clark, Crepeau, p. 389.
57 Khan, p. 267.

8 Hathaway, pp. 8ff; Khan, p. 267.
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To strengthen this, the UN Refugee Convention states in Article 5:

‘Nothing in this Convention shall be deemed to impair any rights and benefits

granted by a Contracting State to refugees apart from this Convention.’

This key provision offers guidance for analysing and interpreting the Convention,
obligating governments to uphold all refugee rights outlined in this treaty and in other

international human rights agreements.>

The primary goal of the UN Refugee Convention is crystal clear: it seeks to ensure that
refugees receive the full spectrum of their human rights, which are protected by various
other treaties in international law.®® Furthermore, the UN Refugee Convention
explicitly states in its Articles 6 ' and 7(1),%? that refugees should be treated on an
equal footing with non-citizens in general, and any legal requirements must be met
‘under the same conditions’. This underscores the principle of non-discrimination,
emphasizing that refugees should not face discriminatory treatment and should be

provided with equal rights and opportunities as other individuals under the law.%

In Africa, the UN Refugee Convention has been complemented by the OAU Refugee
Convention, which acts as a valuable addition.®* However, it is vital to recognize that
the UN Refugee Convention continues to hold its position as the foremost and
universally recognized legal instrument for safeguarding refugees.®> The primary
objective of the OAU Refugee Convention is to provide refuge and safeguard
individuals in particular humanitarian circumstances, particularly when there are large
numbers of people seeking refuge due to circumstances in their home country that

align with the criteria outlined in Article 1(2) of the OAU Refugee Convention.®® In

59 Khan, p. 267.

0 Edwards, p. 305.

61 Article 6 UN Refugee Convention

‘For the purposes of this Convention, the term "in the same circumstances" implies that any
requirements (including requirements as to length and conditions of sojourn or residence) which the
particular individual would have to fulfil for the enjoyment of the right in question, if he were not a
refugee, must be fulfilled by him, with the exception of requirements which by their nature a refugee
is incapable of fulfilling.’

62 Article 7 UN Refugee Convention

‘1. Except where this Convention contains more favourable provisions, a Contracting State shall
accord to refugees the same treatment as is accorded to aliens generally.’

3 Edwards, p. 324.

64 Khan, p. 266.

65 UNHCR, Executive Committee Meetings, Conclusion No. 87 (L) - 1999, para (f); Conclusion No.
89 (LI) - 2000; Conclusion No. 103 (LVI) - 2005.

% UNHCR Guidelines on International Protection No. 12, para 6.
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the majority of cases, the definitions of a refugee outlined in both, the UN Refugee
Convention and the OAU Refugee Convention, are relevant and applicable when
evaluating an individual's claim for refugee status.®” But, the OAU Refugee
Convention expands the definition of a refugee so that there are limited circumstances
where a person may fulfil the criteria set by the OAU Refugee Convention but not
meet the specific requirements specified in the UN Refugee Convention.®® This may
occur, for instance, when there is no direct link between their fear of persecution and
one of the grounds outlined in the UN Refugee Convention. In such instances, Article
1(2) of the OAU Refugee Convention broadens the potential range of individuals
eligible for refugee status.®

Furthermore, according to the Vienna Convention, a country is obligated to fulfil its
international legal responsibilities in a sincere and genuine manner.”® Regarding the
OAU Refugee Convention, African Union member states have an obligation to furnish
the African Union with details regarding the status of refugees, the execution of the
Convention, and, more broadly, the prevailing legislation, regulations, and decrees
concerning refugees.’”! Additionally, member states have a duty to cooperate with the
UNHCR. This cooperation ensures that the OAU Refugee Convention effectively
complements the UN Refugee Convention in the African region,’? as well as granting
the UNHCR the authority to carry out international obligations for safeguarding, as
outlined in its mandate, even in countries that have not ratified the UN Refugee

Convention.”

In addition, a notable factor for Africa is the Banjul Charter, which has been ratified
by all member states of the African Union. This charter encompasses a range of rights,
encompassing civil, political, economic, social, and cultural rights that apply to all
individuals, irrespective of their nationality or legal standing, and without any

discriminatory treatment. Consequently, refugees are entitled to the protection

67 UNHCR, ‘Key legal considerations on the standards of treatment of refugees recognized under the
1969 OAU Refugee Convention governing the specific aspects of refugee problems in Africa’, para 4.
%8 Maluwa, Katz, pp. 138, 190.

% UNHCR Guidelines on International Protection No. 12, para 8.

70 Article 26 Vienna Convention on the Law of Treaties.

"I Article 7 OAU Refugee Convention.

72 Article 8 OAU Refugee Convention and Preamble, para 11.

3 UNHCR, ‘Key legal considerations on the standards of treatment of refugees recognized under the
1969 OAU Refugee Convention governing the specific aspects of refugee problems in Africa’, para
11.
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afforded by the Banjul Charter — except for Article 13, which specifically pertains to

'citizens'.”*

Lastly, it is important to emphasize that the UN Charter’> holds a unique position as
the exclusive accord with the ability to enforce legally obligatory human rights
obligations on all UN members.”® This binding nature can be effectively utilized
through legal instruments such as PIL to demand compliance with the prescribed

responsibilities and ensure compliance with the guaranteed rights and obligations.

2.3 South African Normative Framework

Having explored the international legal framework, let's now delve into a more detailed
examination of South Africa. The immigration history of the country is deeply
connected to its history of racial discrimination and apartheid.”” The racially biased
immigration policy, codified in the 1937 Aliens Control Act,”® favoured white
immigrants who could assimilate, while non-white migrant laborers were only allowed

temporary entry through a separate process, with no path to permanent residency.”

In the early 1990s, South Africa underwent significant political, legal, and institutional
changes, marking a departure from its authoritarian and colonial past. These changes
laid the foundation for a democratic government based on universal franchise,
accountability, and social justice.®? Decades of striving for social justice culminated in

the end of white minority rule and the introduction of democratic elections in 1994.8!

While this shift towards inclusivity and equity was transformative,®? it also posed new
challenges, particularly in recognizing and protecting the rights of refugees and
migrants.® The arrival of refugees from various African countries seeking asylum in

South Africa has not only influenced the country's demographic landscape but has also

7 UNHCR, ‘Key legal considerations on the standards of treatment of refugees recognized under the
1969 OAU Refugee Convention governing the specific aspects of refugee problems in Africa’, para 8.
75 Charter of the United Nations, 1945.

76 Hathaway, p. 33.

" Meili, p. 187.

8 South African Aliens Act 1 of 1937.

7 Ruedin, p. 1109; Meili, p. 188.

80 Handmaker (2011), p. 69.

81 Meili, p. 193; Handmaker (2011), p. 65.

82 Handmaker (2011), p. 69.

8 Ibid, p. 65.
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had a noticeable impact on public sentiments and political discourse.®* On one hand,
South Africa transitioned from exclusionary policies to inclusive ones, guided by its
new Constitution. It not only embraced international refugee laws but also enacted its
own legislation to address refugee issues. This shift significantly changed the country's
approach to refugee policies.®> However, on the other hand, despite changes in racial
politics, South Africa's immigration policies remained strict and were enforced
rigorously. Between 1994 and 2000, the country deported over 600,000 non-citizens.
The granting of rights to black South Africans in 1994 created a distinction based on

citizenship, which contributed to xenophobia against non-citizens.3¢

Currently, the legal framework that applies to refugees in South Africa is a combination
of international and domestic law.%” The country ratified both the UN Refugee
Convention and the OAU Refugee Convention, including their optional protocols. As
a result, these agreements can be directly applied and enforced within the country's

national legal system.®

On the domestic level, South Africa possesses three primary legislations that safeguard
the rights of refugees, which are examined in more detail below. The first one is the
Constitution, which incorporates a Bill of Rights which is applicable not only to
citizens but also to refugees.?” The second law which relates in particular to the entry,
stay, and departure of non-nationals in South Africa is the Immigration Act of 2002.
The third and probably most important regulation for refugees is the Refugees Act 130
of 1998, specifically enacted to address matters concerning refugees within the

country.

2.3.1 Constitution of 1996
The South African Constitution, implemented in 1996, is considered by many scholars

as one of the most progressive Constitutions in the world.” It safeguards a range of

8 Quan, Addaney, p. 78.

85 Khan, p. 268.

% Meili, p. 188.

87 Maluwa, Katz, p. 133.

88 Handmaker (2011), p. 70.

% Cote, Van Garderen, pp. 170ff; Amit (2011), SAJHR, p. 9.
9 Meili, p. 193.
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fundamental rights and aims to achieve social justice.”! The preamble explicitly states

that it was adopted to:

‘Heal the divisions of the past and establish a society based on democratic

values, social justice and fundamental human rights;

Lay the foundations for a democratic and open society in which government

is based on the will of the people and every citizen is equally protected by law;

Improve the quality of life of all citizens and free the potential of each person;

and

Build a united and democratic South Africa able to take its rightful place as a

sovereign state in the family of nations.’

The Constitution acts as a constraint on parliamentary power, ensuring that it operates
within the framework of constitutional principles and safeguards individual rights and
freedoms.”? To illustrate, it includes several socio-economic rights, including the right
to housing, healthcare and education.”® The inclusion of these rights in the Constitution
has made them justiciable, meaning that individuals can bring legal claims to enforce
and protect these rights which has been crucial in promoting accountability and

ensuring the realization of these rights.**

Furthermore, the Constitution embraces international human rights law in two key
ways.” Firstly, its Bill of Rights guarantees a broad range of rights, including dignity,
freedom, and just administrative action, to all individuals, including refugees.’® The
Constitutional Court delved into the matter of constitutional protections for non-
citizens in its 2004 decision in the Lawyers for Human Rights v Minister of Home
Affairs case.”” Rooted in the principle of human dignity, the court's ruling firmly
established that the Constitution safeguards all non-citizens in South Africa,
irrespective of their entry status.”® This decision paved the way for legal challenges
against government policies affecting non-citizens, even those without immigration

status. It underscores the court's broad interpretation of constitutional rights, especially

o1 Geduld, p. 381.

%2 Cote, Van Garderen, pp. 170ff.

93 Section 26, 27 and 29 of the Constitution.

% Cote, Van Garderen, pp. 170ff.

% Meili, p. 193.
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the right to human dignity in the context of refugees.”® Consequently, the Bill of Rights
applies to everyone in South Africa, including refugees, facilitating their integration

into society. !

Secondly, the Constitution explicitly incorporates international law in interpreting the
Constitution and legislation. This highlights the importance of international human
rights law in protecting refugees within the country, especially considering the limited

reliance on international law in refugee matters.!0!

Regarding PIL, the Constitution contains important provisions that are indispensable
for the work of public interest litigators to effectively enforce the rights of refugees.

Section 33(1) of the Constitution guarantees that:

‘Everyone has the right to administrative action that is lawful, reasonable and

procedurally fair.

Section 34 guarantees that all individuals have the right to utilize the court system to
resolve disputes that can be resolved through legal means.!® The courts in South
Africa have consistently upheld that these rights apply to every individual, irrespective

of their citizenship or status.!%?

Additionally, a crucial tool for litigators is Section 38, titled 'Enforcement of rights’,

which states:

‘Anyone listed in this section has the right to approach a competent court, alleging
that a right in the Bill of Rights has been infringed or threatened, and the court
may grant appropriate relief, including a declaration of rights. The persons who

may approach a court are:
(a) anyone acting in their own interest;

(b) anyone acting on behalf of another person who cannot act in their own name;

% Meili, pp. 212f.

100 Khan, p. 271; Landau (2006), pp. 308ff.

101 Meili, pp. 194f.

102 Section 34 Constitution

‘Everyone has the right to have any dispute that can be resolved by the application of law decided in a
fair public hearing before a court or, where appropriate, another independent and impartial tribunal or
forum.’
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(c) anyone acting as a member of, or in the interest of, a group or class of persons;
(d) anyone acting in the public interest; and
(e) an association acting in the interest of its members.’

This provision has broadened the scope by allowing various parties, including those
with greater resources than the average person, to bring applications on behalf of
individuals or groups whose rights have been violated. Previously, only the person
directly affected by an unlawful action had the right to bring a matter to court.!** As a
result, Section 38 enables organizations, advocacy groups, and entities with substantial
resources to initiate legal proceedings in cases where constitutional rights are at

stake. 105

Consequently, Section 38 serves to promote access to justice and provides a means for
those who may not have the necessary resources or capacity to litigate on their own
behalf. It helps to ensure that a wide range of parties can actively participate in
upholding and defending constitutional rights in South Africa such as PIL
organisations. The case Lawyers for Human Rights v Minister of Home Affairs
emphasizes the importance of the South African Constitution's inclusive standing
requirements as the court ruled that LHR had standing as they acted in the public
interest under Section 38(d) of the Constitution, since the case was essential for
freedom and dignity, particularly affecting vulnerable individuals.!?® This underscores
the significance of Section 38, especially for asylum-seekers who rely on NGOs to

litigate cases due to their limited resources.'?’

One last notable aspect of the Constitution in the context of refugees is the absence of
a specific right to seek asylum. While some legal experts believed that including such
a constitutional right would restrict the government's ability to curtail the rights of
asylum-seekers through policy modifications or legislative changes, others argued that
the existing Refugees Act (which allows for asylum applications)!®® along with various

other constitutional rights rendered an explicit right to seek asylum redundant.'?® There

104 Cote, Van Garderen, pp. 170ff.
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is no need to elaborate on this dispute, since fortunately, as mentioned above, the

Refugee Act addresses the right to seek asylum.

2.3.2 Immigration Act of 2002
The primary legislation governing the entry, stay, and exit of non-nationals in South
Africa is the Immigration Act. This act replaced the Aliens Control Act of 1991 and is

part of a series of laws that have regulated immigration control across South Africa's

borders.!'?

It is worth noting that immigration law and refugee law are distinct systems, although
there may be certain areas of overlap.'!! They should not be seen as exceptions to one
another but rather as two independent systems that depend on the purpose of entry and
stay in the country.'!? In cases where there is an overlap, the Acts provide for referral
to the relevant legislation as necessary.!'® The Constitutional Court declared that the
Immigration Act must be read in harmony with the Refugees Act.!!'* Moreover, the
court stated that the Refugees Act establishes clear and detailed provisions for
processing asylum applications and determining refugee status whether the
Immigration Act does not account for these provisions at all. ''> According to the court,
the high level of specificity in the Refugees Act implies that it governs asylum
applications, regardless of the order in which the Acts were enacted. ''® As a result, we
are prompted to examine the Refugees Act more closely, as it can be considered as /ex
specialis specifically addressing refugee-related issues in comparison to the

Immigration Act.

2.3.3 Refugees Act 130 of 1998

Despite having a longstanding history of migration, South Africa only commenced the
formal admission of asylum seekers and the recognition of refugees by internationally
recognized criteria around 1993.!'!7 Prior, the country had not ratified the UN Refugee

Convention, nor the OAU Refugee Convention. During that time, the country's

110 Cote, in: Khan, Schreier, p. 239; Maluwa, Katz, p. 134.
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immigration policies were based on racialist principles, promoting immigration from
Europe and white populations from former colonies while actively discouraging the
immigration of African peoples, except for labour needs in mining and farming.''8 In
rare instances, refugees were allowed into the country through exemptions to

immigration legislation.!!”

In 1996, South Africa became party to the UN Refugee Convention and the OAU

Refugee Convention, not long after the fall of Apartheid, and entered into an agreement
with the UNHCR regarding the protection of refugees.!?* However, the documentation
process for asylum seekers and refugees was still carried out as an exemption to the
Aliens Control Act 3 of 1993, which, however, did not contain any specific regulations
for refugees.'?! Therefore, South Africa's approach to individuals from other countries
indicated a belief that the rights of asylum seekers should be restricted to the greatest

extent possible.'??

The existence of this legal loophole and the government's involvement in the field of
domestic refugee law created an opening for NGOs such as LHR to actively advocate
for and submit proposals for the development of new legislation.!?® This already
demonstrates one potential form of PIL, a more direct strategic litigation form will be

explored in Chapter Three.

As a result of the efforts of LHR and several other refugee advocates including the
Legal Resources Centre (LRC), the Refugees Act was passed in 1998 and came into
force in 2000, laying the foundation for an effective and human rights-based refugee
protection framework in South Africa. This legislation represented a significant step

forward in providing adequate protection and support for refugees in the country.!?*

The Refugees Act is read together with and is further elaborated in detail in the

Refugees Act Regulations.'? It includes the definition of a refugee and acknowledges
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asylum based on five criteria: race, religion, nationality, political opinion, and
belonging to a specific social group.!?® These criteria mirror those outlined in the UN

Refugee Convention and the OAU Refugee Convention. '?’

The Refugees Act acknowledges the vulnerable position of refugees and asylum-
seekers, ensuring that these marginalized groups receive the types of international law
protection that had long been unavailable to the black population in South Africa.!?®
The preamble of the Refugees Act asserts its aim to receive and handle refugees within
its borders according to the standards and principles outlined in international law. This
involves, as outlined in Section 6, adhering to the provisions of the OAU Refugee
Convention, the UN Refugee Convention, the UDHR, and any other pertinent human
rights treaty that South Africa is a signatory to.!?° In particular, the Refugees Act
explicitly embraces the OAU's expanded criteria for refugee status by including ‘tribe’
as a ground for persecution, enabling protection under the OAU Refugee Convention.
Additionally, it incorporates ‘gender’ and ‘sexual orientation’ within the OAU Refugee

Convention's definition of ‘particular social group’.!3°

Furthermore, alongside expanding the parameters for granting asylum, the Refugees
Act enabled the inclusion of asylum-seekers into South African communities by
allowing them to live in any part of the country, pursue employment, and engage in
educational opportunities.!3! In addition, the Act introduces various procedural
safeguards to guarantee that the treatment of asylum seekers aligns with the principles
of administrative justice to uphold fair and transparent processes throughout the

asylum application and determination procedures.'3?

Thus, the Refugees Act provides refugees with a wide range of rights and explicitly
applies the Bill of Rights in the Constitution to them. This marks a departure from the
arbitrary practices during Apartheid, which excluded many black refugees and allowed

for executive abuse. '3 In the past, South Africa used sovereignty to decide citizenship,
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but now, human rights considerations are a counterbalance.!** The Refugees Act
provides a strong legal framework for the protection of refugees, encompassing both
substantive and procedural safeguards that promote the rights and well-being of

asylum seekers and refugees in line with international and regional standards.!*

However, despite the UNHCR's praise of the Refugees Act in 2007 as ‘one of the most
advanced and progressive systems of protection in the world today’,'3¢ refugees in
South Africa still face discrimination, police harassment, and xenophobic attitudes. '3’
Although the Refugees Act encompasses several provisions ensuring the protection of
refugees’ and asylum seekers' rights, a series of amendments that were implemented
in early 2020 (Refugees Amendment Act of 2017) substantially eroded these
protections.!3® These amendments involve the denial of refugee status, constraints on
freedom of movement, restrictions on employment opportunities, and limitations on
access to education.!3® Moreover, increasing xenophobia within public institutions
over the past decade has complicated the development of refugee policies in South
Africa. The rising number of asylum seekers and refugees, combined with the country's
existing economic and social challenges, has raised doubts about the government's

capacity to effectively handle the influx of migrants in the country.'4°

2.4 Right of Refugees to Entry and Apply for Asylum

Regarding international law on the entry of refugees into a country, it is acknowledged
that each state has the right to determine who can enter its territory and under what
conditions. This right stems from the principles of territorial integrity and state
sovereignty.'*! However, while states possess this right, they must exercise it in

compliance with international law principles and their own domestic legislation. '#?

Article 14(1) of the UDHR acknowledges and upholds the internationally recognized

right of individuals to seek and enjoy asylum from persecution. Therefore, the right to
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apply for asylum should not be considered as an exception to the principle of state
sovereignty but rather as an inherent component of the international legal framework
that states have committed to uphold. In other words, it is a fundamental aspect of the

global legal system that rules the treatment of individuals seeking refuge.'®

In a rule-of-law-based framework, like that of South Africa, the concept of state
sovereignty must be balanced with the existence of fundamental rights.!** While there
is no inherent right to be granted asylum, there is an absolute right to apply for
asylum.!#> In South Africa, this right is derived from the legislature's use of language
that does not allow for discretion in accepting asylum applications.!46 The Supreme
Court of Appeal (SCA) has affirmed that the wording of the Refugees Act, along with
its accompanying Regulations, clearly states that once an individual expresses their
intention to seek asylum, they have the right to approach an RRO.!#7 If the person is
detained, they have the right to be released to submit their asylum application. 4® The
court has emphasized the importance of upholding these entitlements for refugees

seeking asylum in South Africa.!#

Furthermore, under Article 33(1) of the UN Refugee Convention, states are prohibited
from refusing entry to refugees. This article unequivocally forbids states from forcibly
expelling or returning (‘refouler’) a refugee in any form to a country where they may
encounter persecution due to their refugee status. The Refugees Act incorporates this
principle in Section 2,'%° expanding protection to prevent the return of any person,

regardless of whether the individual has been officially recognized as a refugee, to a
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country where they may face persecution.!”' The courts in South Africa have
consistently recognized that this principle of non-refoulement lies at the heart of the
protection of refugees.'>? Treating individuals with actions such as arrest, detention,
and deportation under the Immigration Act in a way that denies them access to the
asylum process is regarded as equivalent to refoulement. Such denial constitutes a
breach of South Africa's international obligations to protect refugees. >3

Despite the principle of non-refoulement is acknowledged as crucial for the protection
of refugees, this dissertation does not delve into a detailed examination of this
principle. Instead, the focus of this work is on the rights of refugees to seek and enjoy

asylum and their access to status determination procedures, which is examined in more

detail in the subsequent section.

2.5 Refugee Status Determination Procedure

When designing its framework for refugees and asylum, South Africa chose not to
create refugee camps.'** Instead of adopting an exclusive approach, the country has
embraced an inclusive approach by establishing an RSD procedure, at least on paper.
It is a structured and legal process whereby individuals have the chance to present their
claims for refugee status to an authorized official of the host state. These officials

possess the authority to grant refugee status if the claim is deemed valid.'>>

The RSD is overseen by the DHA and the process is guided by a combination of
international and domestic law, like the Refugees Act, its Regulations, the Immigration
Act, the Promotion of Administrative Justice Act 3 of 2000, and the Constitution.'>°
Furthermore, the RSD process is influenced by foreign legal precedents and
guidelines, like the UNHCR ‘Handbook on Procedures and Criteria for Determining
Refugee Status under the 1951 Convention and the 1967 Protocol Relating to the
Status of Refugees’ (UNHCR Handbook).!3” While the UNHCR Handbook does not

possess the legal status of binding law, it has gained significant recognition as an
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authoritative resource outlining the RSD process.!*® It establishes that refugee status
is not granted or conferred upon an individual but is a formal recognition of their pre-
existing status as a refugee.!> Consequently, the rights of a refugee are not contingent
upon obtaining formal refugee status but are inherent based on the individual's
circumstances. The SCA stated in Abdi and Another v Minister of Home Affairs that
potential refugees need to show no more than that they are persons who might qualify
as refugees. %" Additionally, the UNHCR Handbook stresses the need for qualified and
knowledgeable individuals in the RSD process to prevent wrongfully rejecting

refugees, as empathy plays a crucial role. ¢!

After having outlined the legal framework of the RSD, now we take a closer look at
the eligibility procedure for asylum status which is detailed in Sections 21 to 24 of the
Refugees Act and Section 23 of the Immigration Act. It follows a three-step process
that encompasses the individual's entry into the country, the assessment of their refugee
status, and, if approved, the granting of refugee status, which permits them to legally
remain in South Africa for a specified period, typically two years. The three steps

involved are as follows:

The first step is outlined in Section 21 of the Refugees Act highlighting the key element
of the system, that asylum-seekers are required to personally submit their applications
‘without delay’ upon their entry into the country at one of the five RROs situated in
Cape Town, Durban, Musina, Port Elizabeth, and Pretoria.!®> Consequently, applying
for asylum outside of South Africa, such as at an embassy, is not permitted.!®
Typically, to enter South Africa, applicants present themselves at a designated port of
entry, which could be a land border crossing, a harbour, or an international airport, !4
as stipulated in Section 9(1) of the Immigration Act. In many cases, asylum applicants
arrive at the border without any documentation, including passports or visas.!> Upon

arrival, the applicants declare their intention to seek asylum to the immigration officer
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at the port of entry. In response, the officer issues a non-renewable 'asylum transit visa'
under Section 23 of the Immigration Act which refers to the terms and conditions
prescribed in the Refugees Act.!%® This permit remains valid for 14 days only and
allows the individual to travel to the nearest RRO to initiate the process of applying

for asylum.'6’

The second step involves the lodging of the asylum application at a designated RRO.
A Refugee Status Determination Officer (RSDO) is responsible for verifying the
proper completion of asylum applications. If required, the RSDO is obligated to aid
the applicant in filling out the form and may carry out an inquiry to authenticate the
information provided in the application.!'®® Additionally, RSDOs must guarantee that
applicants have a comprehensive understanding of the procedures, as well as their
rights and responsibilities in the process.'® During this stage, an admissibility hearing
occurs, and upon its successful completion, an ‘asylum seeker visa’ is granted to the
individual seeking asylum in accordance with Section 22 of the Refugees Act.!’ The
permit serves as temporary documentation, providing legal status for the asylum
seeker's stay in South Africa for six months. It serves to legitimize their presence while
they await a final decision on their application for refugee status. If necessary, the RRO
has the authority to extend the permit for an additional six-month period while the
status determination process is still in progress. The Section 22 permit grants the right

to work, study, and protects against deportation to their country of origin.'”!

The final step is the conclusion of the RSD process. Before the expiration of their
initial permit, asylum seekers undergo a second interview at the RRO, during which

an RSDO renders the final decision on their asylum status.!”

If the asylum seeker is
granted refugee status, they receive written recognition of their status in the form of a

Section 24 permit as prescribed by the Refugees Act.!” This permit grants the refugee
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the right to remain in South Africa for a specific duration, typically around two years,

and can be renewed through a review process.!’* As the SCA stated,

‘[Tlimely access to an RRO is thus critical not just for asylum seekers to

legalize their stay in this country, but also for the effective protection of their

rights.!”>

While the Section 24 permit is valid, the refugee is permitted to work and study in
South Africa.!”® This allows them the opportunity to integrate into society and make
valuable contributions to the local community during their stay in the country.!”” In the
event of a denial, the applicant has the option to appeal the decision to the Refugee
Appeal Board.!”® These decisions can further be appealed to the High Courts, and
ultimately, to either the Constitutional Court or the SCA.'7°

To safeguard the rights of refugees, Section 21(4) of the Refugees Act stipulates, in
line with Article 31 of the UN Refugee Convention, that no legal proceedings can be
initiated or continued against asylum applicants who are awaiting a decision, provided
they have had the opportunity to exhaust their rights to review or appeal. This
protection also extends to applicants who have been granted asylum, preventing legal

actions related to their unlawful entry or presence in South Africa. %0

Although the RSD process may be described in three steps, it cannot be characterized
as an easy procedure. Instead, South Africa's system for determining refugee status is
plagued by numerous issues that leave asylum-seekers without adequate protection. '8!
From the outset, much is demanded from vulnerable and often traumatized refugees
upon their arrival in South Africa.'®? The requirement for individual, in-person
applications presents an additional challenge, as new applicants must complete a nine-

page application form in English. Many refugees struggle with this process, as
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interpreters, a crucial resource, are often in short supply.'®* Consequently, refugees
frequently find it difficult to present a comprehensive claim during their initial
encounter with the RSDO, highlighting the negative impact of the bureaucratic system
outlined in the Refugees Act. The system imposes a significant burden on refugees,
both physically and emotionally, as they endure long queues, sometimes stretching

throughout the day and night, to access essential services.!8*

Moreover, refugees report experiencing mistreatment at various points of interaction
with the DHA, where officials frequently make unlawful decisions despite clear
policies and legislation in place. DHA officials are known to arbitrarily deny refugees
access to the asylum system, reject permit extensions, exhibit general slowness and
inefficiency, and engage in malicious actions with impunity against foreigners. This
behaviour, known as 'gatekeeping,' aims to keep foreigners out rather than creating a

fair and transparent process. '’

2.6 Conclusion

In conclusion, South Africa has implemented a forward-thinking framework of norms
to safeguard the rights of refugees deciding against an exclusive refugee camps policy
but for a legal opportunity to enter and stay in the country under refugee status
following a determined RSD procedure. The emphasis on this administrative law-
based procedure should guarantee fair and just procedures throughout the asylum

application and determination process, at least on paper.

In theory, the inclusive approach of adopting an RSD procedure should ensure the
freedom of movement for asylum-seekers during the processing of their claims, but in
reality, it has resulted in a set of intricate policies that have contributed to the
imprisonment and expulsion of thousands of individuals seeking asylum.!'®® This
overlooks the significant repercussions of negative decisions, which can have severe
consequences for individuals and undermine the overall principle of refugee

protection. Consequently, the RSD process, often regarded as the 'doorway' to the
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refugee regime,'®” becomes a daunting procedural hurdle that individuals must
overcome to remain in South Africa during the asylum period. This contrasts with the
ideal of extending a warm welcome and presenting a promising opportunity for a new,

safe life free from persecution.

As already slightly outlined above and further explained in the next chapter, the
country grapples with a huge gap between law and practice concerning the rights of
refugees and the RSD procedure. Such a discrepancy is untenable, especially
considering that, as previously highlighted, the RSD process plays a pivotal role in
granting refugees access to their rights in South Africa. To align with its human rights
obligations, South Africa must establish and execute a robust adjudicative system that
incorporates oversight mechanisms and upholds the principles of the rule of law
throughout the RSD process. To ensure this, public interest litigation can be a valuable
and effective legal tool to safeguard individuals' constitutional rights throughout the

RSD procedure.

3. CHAPTER THREE — PUBLIC INTEREST LITIGATION AS A POTENTIAL
REMEDY FOR ENFORCEMENT GAPS

3.1 Introduction

Chapter Three will address the issue of the lack of enforcement of existing refugee
laws in South Africa, highlighting a significant disparity between law and practice.
Despite a historic transition from authoritarian to democratic rule in 1994,'8® social
change and transformation have been slow, leaving many South Africans disillusioned
and dissatisfied with the government's inability to bridge the social and economic

divide.!®?

In the following section of this chapter, a potential solution to the lack of enforcement
is introduced: the use of public interest litigation. This legal tool's elements, objectives,
and challenges are explored, with a focus on its application in South Africa's refugee
law. Specific example cases will be examined, particularly those that challenge
administrative law concerning refugees' right to seek asylum in South Africa. By

examining refugee legal advocacy in South Africa, this dissertation delves into how
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PIL, as a form of confrontational civic-state interaction, can bring about structural

changes for refugees.

3.2 Gap between Law and Practice

At first glance, South Africa's legal system initially appears progressive because of its
bold new Constitution and a Bill of Rights that ensures administrative justice and
protects the rights of asylum seekers and refugees.!”® But despite legal protections,
many refugee rights go unfulfilled, leading to ongoing violations against asylum
seekers and refugees.!®! While South African refugee legislation theoretically allows
for local integration, there is a lack of a comprehensive policy to support the legal,
social, and economic integration of refugees in practice — implementation often falls

short of legal principles.'*?

The ability to seek and enjoy asylum in another country loses its meaning if an
individual seeking asylum is unable to access the process of applying for refugee status

in that country.'®?

In South Africa, the Refugees Act held significant potential for
establishing an effective refugee protection system based on human rights principles,
at least on paper.'® It theoretically allows anyone to seek asylum, with the only
requirement being their physical presence at an RRO. However, the seemingly
straightforward procedure has been complicated by implementation issues that took
two years to resolve.!® Unfortunately, this marked already the initial indication of a
dysfunctional and politically frustrated system. Even to this day, it has not been
adequately put into practice, resulting in ongoing problems like failure to provide
proper documentation and facilities for determining the refugee status of asylum
seekers.!°® Moreover, the dysfunctional system has made refugees vulnerable to arrest,

detention, and deportation.'®’

Research indicates that a majority of RSD decisions suffer from legal errors, prioritize

irrelevant factors over relevant ones, fail to provide sufficient explanations, lack
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personalized decision-making, and are influenced by a biased incentive system that

encourages rejections.!”®

Authorities often categorize asylum seekers as economic
migrants rather than genuine refugees deserving careful evaluation based on the
criteria outlined in the relevant refugee conventions. This strategy has led to
discrepancies between the legal safeguards and the actual protection provided to
refugees in South Africa.'” Moreover, despite regulations specifying that asylum
application decisions should be made within reasonable time by an official, numerous
asylum seekers endure lengthy waits, often spanning years, before they are granted an
RSD interview.2??’ Beyond shortcomings during the asylum decision-making process,
the government has also created barriers for asylum-seekers to initiate the process. In
certain RROs, asylum-seekers face appointments scheduled as far as a year into the
future.?’! The limited access to the asylum system highlights a fundamental flaw

repeatedly observed by many interviewees: the lack of effective implementation. >

The disparity between legal provisions and their implementation stems from several
factors. Firstly, the country's asylum system is under immense strain due to the
overwhelming influx of asylum seekers, resulting in challenges accessing RROs and
flawed determination procedures, compounded by the urgent need to address a
substantial backlog of tens of thousands of asylum claims.?%* Secondly, bureaucratic
mismanagement, inefficiency, limited resources, and corruption contribute to delays,
errors, and violations within the asylum system, exacerbated by insufficient funding.2%
Thirdly, frequently inadequately trained government officials tend to overlook legal
obligations, lacking incentives for compliance and facing minimal consequences for
violations.?®> Furthermore, a notable circumstance is that positive decisions, unlike
negative ones, undergo mandatory review, requiring detailed justifications and

creating an incentive for negative decisions.?%
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Additionally, the judiciary faces institutional constraints that hinder the enforcement
of legal decisions.?” While the Constitution empowers the judiciary to preserve the
principles of legality and safeguard fundamental rights in theory, practical limitations
in resources, capacity, and accountability impede their ability to effect meaningful

change.?%

Recognizing the problem, the Constitutional Court emphasizes the need to
overcome enforcement limitations as it states that in the absence of adequate remedies
for violations, the principles and rights enshrined in the Constitution are weakened,
posing a threat to the constitutional order.?” Also, the High Court acknowledges the
issue, emphasizing that without the effective enforcement of the rights of successful
litigants, the very purpose of bringing disputes to court for resolution would lose its

meaning.2!?

Moreover, there is a lack of political and public support for the rights of refugees,
making it challenging to prioritize and enforce necessary protections.?!'! The
government's failure to implement the Refugees Act is seen as institutionalized
xenophobia,?!? despite the Immigration Act calls to prevent and counter xenophobia in
its Preamble.?!3 Political reluctance, lack of public support, and the conflation of
refugees with economic migrants contribute to justifying the denial of asylum
claims.?'* This, along with economic nationalism and poverty, fuels a significant
backlash against refugees,?'> which makes it challenging to prioritize and enforce the
necessary legislative and constitutional protections.?!® These challenges underscore
that rights on paper don't guarantee practical enjoyment, especially when refugees are
perceived as 'other,’ leading to ongoing xenophobia, integration struggles, and

prejudice.?!’
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Furthermore, many individuals affected by refugee rights violations face barriers in
accessing the legal system due to a scarcity of pro bono lawyers and limited state-
funded legal aid, which is predominantly directed towards criminal cases.?!® The
Constitutional Court states that without effective remedies, the constitutional order is
threatened, especially in South Africa, where only a small fraction can afford legal

relief through the judicial system.?!”

This brings us to the legal tool of public interest litigation to support the effective
enforcement of refugee rights in South Africa. In the subsequent section, a more
comprehensive examination of this approach is undertaken. By gaining a deeper
understanding of the obstacles that hinder the implementation of legal rulings, public
interest lawyers can develop comprehensive strategies aimed at overcoming these
barriers. This, in turn, can enhance the effectiveness of legal decisions and provide

support for the enforcement of refugee rights in South Africa.??°

3.3 Public Interest Litigation as One Potential Solution

Public interest litigation refers to a legal approach that goes beyond the interests of
individual litigants and aims to promote the broader public interest.??! Typically
spearheaded by NGOs, this form of litigation, also known as ‘strategic litigation’, is
particularly valuable in cases where individuals affected by rights violations lack the
financial resources to pursue legal action or encounter obstacles in accessing the legal

system for various reasons.???

In recent years, there has been a notable rise in the engagement of non-state actors in
the realm of international law, whether through formal or informal means.??3 One
prevalent strategy adopted at the national level to tackle human rights violations is the
filing of complaints on behalf of affected individuals. This approach relies on the
expectation of a favourable court decision that has binding implications for all parties

involved, which would initially help the claimant him- or herself.?** In the best case,
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however, the court decision should contain ground-breaking elements beyond the
individual case to serve a greater public interest, which can bring about social change.
This kind of PIL is discussed in more detail below, based on the illustrative examples
of the cases of Kiliko and Tafira concerning the access to RSD procedures in South

Africa.

3.3.1 Development

The discussion of PIL in South Africa must recognize the nation's transition from an
authoritarian system to a democratic society in 1994,225 which forms the backdrop for
any examination of strategic litigation in the country.??® However, as progressive and
welcome as the legal transformation was, the pace of social change and transformation
has been slower, and many South Africans have not experienced the expected social
benefits promised by democracy. This has led to disillusionment and discontentment
with the government's failure to address the substantial social and economic
disparities.?”’” Consequently, as communities expressed their concerns more vocally,
the rise in asylum seekers and escalating tensions between civic actors and the
government led to a situation where PIL became the only viable option to pursue

justice.??8

Over the last 25 years, South Africa has been a focal point for strategic litigation in
support of refugees and asylum-seekers. Despite a progressive Constitution and active
civil society involvement in PIL, the DHA consistently disregards court orders arising
from these efforts.??® This defiance is fueled by widespread antipathy towards
immigrants, including refugees, perpetuated by government leaders and the media.?*°
These conflicting dynamics create a complex environment for refugee lawyers which
has led to PIL emerging as the most practical choice to advocate for refugee rights and

address the deficiencies in the system.?3!
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Strategic litigation not only involves challenging the existing legal framework but also
seeks to ‘correct’ and enhance it through the application of administrative law and
international human rights law.?*? Public interest litigators have been successful in
filing cases to protect refugee rights,?* like in the SCA ruling in Minister of Home
Affairs and Others v Watchenuka against a blanket ban on employment and study for
refugees.?3* The court order was subsequently affirmed by the Constitutional Court,
clarifying that the protections enshrined in the Bill of Rights extend to all individuals

within the country, including undocumented foreigners and asylum seekers.?*

3.3.2 Elements
The specific approach of PIL may vary from one case to another, but certain
fundamental elements should always be taken into account. Presented below are these

core components, as identified by various scholars and authors.

Dugard and Langford explored several factors that are crucial for the success of PIL
and its potential for significant social change by examining the Atlantic Philanthropies
Report (APR) by Marcus and Budlender.?*® The study highlights several key elements
that litigation strategies must encompass for victory in the courts and beyond,
including: effective organization of clients; a well-defined and comprehensive long-
term strategy; coordination and sharing of information among various actors involved;
careful timing of case filings; thorough and in-depth research; skilful characterization
of each case and diligent follow-up on the progress of cases.??” Moreover, the APR
emphasizes that achieving maximum social change through litigation requires a
broader approach like information campaigns, providing assistance outside the

courtroom, and utilizing social mobilization and advocacy efforts.?3

Despite acknowledging the fundamental aspects identified in the APR, Dugard and
Langford argue that these elements are not sufficient and fail to capture the complete

impact of PIL in society as a whole.??® They assert that strategic litigation is
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contextually specific and cannot be wholly defined by a rigid set of legally defined
criteria. 24° This shows the importance of considering the unique circumstances of each

case to maximize the effectiveness of PIL.

One of these unique circumstances is the role of the court. Handmaker underscores the
vital role of courts in PIL and their potential to ensure government compliance with
human rights obligations. 2*! Also, Amit recognises the crucial role of the court, but
stresses that court decisions can only have a meaningful effect if they are embedded in
a social context where conducive political and legal conditions exist.?*? To overcome
institutional limitations, according to Amit, three essential factors are necessary:
adequate legal precedent or constitutional framework, substantial endorsement from

other branches of the government, and widespread public backing.?*?

Another important circumstance is the structural context of a case. According to
Handmaker, it is essential to recognize that state-based structural boundaries play a
pivotal role as they not only influence the scope of civic agency but also provide
opportunities for the improvement of these structures through interactions with civic
actors.?** Handmaker states that by engaging in confrontational actions through PIL,
civic actors can shed light on flaws or deficiencies in existing structures and
mechanisms, thereby prompting reforms and enhancements in the governance
system.”* He identifies three confrontational civic agency variants for enforcing
government compliance: Legal review through administrative mechanisms and courts;
public shaming with media collaboration; and mass mobilization and large-scale
protests.’*® Finally, Handmaker's research reveals that in countries with a strong rule
of law, like South Africa, four principal structures — administrative; legal; democratic
and constitutional monitoring; and the media — condition confrontational civic agency

like PIL to hold the government accountable for human rights obligations.?*’
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A third aspect that must be considered is the strategic approach and framing of the
litigation. Engaging in PIL necessitates comprehensive and strategic thinking,
considering underlying structural factors.?*® Lawyers can strategically leverage legal
victories to raise public awareness and pressure the government. By reframing issues,
litigators can shift focus and direct public pressure toward compliance without explicit
support for asylum seekers and refugees.?* These efforts can also extend the focus
beyond the specific case, highlighting a pattern of the government's non-compliance
with the law, thereby resonating with the public and eliciting a response from the
government.?>° To counteract the impact of xenophobia on strategic litigation for non-
citizens, several lawyers have advocated framing cases to advance the rights of all
South Africans, irrespective of their citizenship status.?’! The case Minister of Home
Affairs and Others v Watchenuka established that the constitutional rights to work and
public education extend to asylum-seekers, because these substantive rights are
integral to the right to human dignity, which, in turn, extends to all individuals.?>? This
underscores the immense importance of the right to dignity for public interest
litigators, which is examined in more detail in Chapter Four. It is described as an ‘all-

encompassing umbrella right’2>3

and constitutes a foundational principle of the
Constitution, applicable to all individuals within the country's borders, not solely based
on citizenship but on their humanity.?* The SCA supports this perspective by
acknowledging that the right to dignity is so fundamental that it can be used to limit

state sovereignty.?>>

Another crucial aspect to consider in each PIL case is the translation of international
legal norms into local contexts.?® Handmaker highlights the indispensable role of
litigators in helping individuals without legal knowledge to understand the legal
landscape. Litigators need a comprehensive understanding of social, economic, and

cultural dynamics within which human rights are expressed and demand a 'double
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consciousness' that combines international law knowledge with awareness of local

contexts.?’

Lastly, combining litigation with a well-thought-out media plan can enhance its

258 This can lead to

effectiveness and extend the audience beyond South Africa.
international attention, which can serve as a powerful incentive, amplifying the impact
of advocacy efforts. Linking decisions to other instances of the government's non-

compliance can further bolster the impact of the litigation.?>

3.3.3 Challenges

Having explored the various aspects of strategic litigation, the focus now shifts to the
obstacles it encounters. Despite its potential for positive impact, PIL is accompanied
by numerous barriers that public interest lawyers must confront. These challenges

come from both external as well as internal factors.

First, the reliance on the judiciary can make PIL susceptible to political pressures and
biases within the judicial system.?®° The impartiality and independence of the judiciary

may be compromised, resulting in biased rulings or delays in delivering justice.?¢!

Second, limited resources among the affected individuals pose a significant challenge
as litigation is typically a time-consuming and costly process, with inherent risks
involved.?? Preparation for such complex cases can take several years, necessitating
specialized expertise.?®? For the affected parties, comprehending this lengthy process
can be challenging. Effective communication among all involved parties is crucial to

exchange mutual expectations regarding the process.%*

Moreover, funding is a crucial aspect as legal services entail high baseline costs and

prolonged legal battles also add to the mounting expenses.’®> However, there are
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avenues for support, such as lawyers who take on PIL cases pro bono, NGOs that cover
the costs, or the establishment of funding programs and state legal aid schemes.?%
Unlike commercial law firms, NGOs can't solely rely on internal revenue for
sustainability; they depend on private donors.?” This gives rise to ethical dilemmas
encountered by strategic litigation NGOs, prompting questions about their
motivations: are they driven by genuine public interest or potential revenue??%®
Moreover, NGOs also have to strike a balance between the interests of individual
clients and the broader public interest.?*® Open and transparent dialogue about funding
constraints is essential to mitigate potential abuses of power.2’ NGOs must approach
their work with self-reflection, respect, and solidarity to reduce risks and maintain
integrity. 27!

Another significant challenge in PIL is finding committed clients who can see the legal
process through to the end, especially when it spans several years.?’? This challenge is
particularly pronounced when working with economically disadvantaged clients, as
practical concerns may take precedence over prolonged legal battles.?’? In refugee
cases, lawyers strategically choose sympathetic claimants, often women and children,
to counteract public hostility towards non-citizens. Statistical analyses reveal elevated
success rates among female asylum-seekers and children, attributed to distinct
strategic advantages stemming from their specific constitutional protections and a

diminished likelihood of government demonization.?’*

One last external factor is the political and social environment. Public interest
organizations must actively engage and communicate with the community to secure

and sustain support for their initiatives, as initial support may diminish over time.?”>
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Now, let's turn our attention to internal factors, which are often more challenging to
manage. These factors are influenced by external issues and require organizations to
engage in critical self-reflection, addressing underlying systemic and at times, social

issues within their structure. 27

First, limited funding hinders NGOs engaging in PIL from attracting experienced staff
due to non-competitive salaries, leading to a scarcity of qualified professionals.?”’
High turnover among young lawyers seeking experience exacerbates resource
constraints.?’8 The lack of skills also hampers strategic planning in litigation,
especially when dealing with systemic issues like those in the refugee system.
Implementing effective long-term litigation strategies demands experienced and

committed practitioners, posing a challenge in finding skilled individuals.?”

Second, post-litigation support is often overlooked but it involves the crucial task of
ensuring the implementation of court orders, which is essential in furthering the public
interest. It is vital as it determines the actual impact and effectiveness of the legal

actions taken.280

Finally, diversity within PIL organizations is crucial for social mobilization and
acceptance of foreign nationals in refugee rights issues.?8! However, resistance and
frustration can arise, especially in impoverished South African townships where
foreign nationals may be seen as competition for resources and contributors to
crime.?8? NGOs working in this context are criticized for being perceived as middle-
class and disconnected from community needs. Actively seeking diversity within the
organization is essential to address this issue, but currently, there is an
underrepresentation of black lawyers in public interest NGOs, highlighting the need

for increased diversity to better serve communities.?8?
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Lastly, despite the mentioned challenges, NGOs play a vital role in fostering public
discussions, contributing to political decision-making, and promoting transparency
and democratic control. Their efforts contribute significantly to building a more open

and accountable society.?%*

3.3.4 Goals and Effects

Considering the numerous challenges that need to be overcome for successful legal
action, it becomes essential to examine whether PIL proves effective solely when a
case ends in victory. The response is quite evident: the significance of strategic
litigation goes beyond merely winning cases in a court of law.?®> Moreover, PIL seeks

to accomplish multiple objectives and aims to achieve various impacts.

One main objective of PIL is to achieve justice for the individual claimant at the legal
level, which includes seeking redress for past violations of rights, such as payment of
compensation or provision of social services.?®¢ To develop effective remedies in
refugee matters in South Africa, it's not just about presenting a winning legal argument.
Since issues are often rooted in the DHA, lawyers need to shape the case's remedy to

protect it from the DHA's resistance.?%’

However, the essence of strategic litigation goes beyond addressing individual
grievances. One key aspect of PIL is its potential to have far-reaching legal effects
beyond the scope of the individual case.?®® Strategic litigation endeavours to establish
legal precedents which serve a dual purpose: firstly, it clarifies the interpretation and
application of existing laws, thereby enhancing their practical effectiveness. Secondly,
it highlights any weaknesses or loopholes in the legal framework, exposing the fact
that current measures, including their interpretation, are insufficient in adequately
addressing real problems.?*® Through PIL, important legal changes or policy shifts can
be achieved, commonly referred to as ‘rule change’.?° This can be accomplished by

challenging the constitutionality or legality of existing laws or policies, leading to
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potential modifications or new legislation that better aligns with the principles of
justice and human rights.?’! PIL can influence the entire legal system by connecting
political, civil, economic, social, and cultural rights, driving sustainable changes, and
pushing courts to address violations and uphold constitutional provisions and

international legal norms.?"?

In addition, PIL goes beyond mere judicial decisions. By acknowledging litigation as
a political and politicizing process, it becomes a potent instrument to influence the
political sphere, foster accountability, and advocate for positive transformations that
benefit the broader community.?®® It holds the potential to drive political and even
structural changes, as it empowers civil society with greater leverage in its interactions

with the state.2*

Furthermore, PIL seeks to increase public awareness and address the lack of legal
knowledge among those potentially impacted by human rights violations.?* Strategic
litigation plays a vital role in educating the public about legal mechanisms,
encouraging individuals to assert their rights, and fostering a ‘mobilizing effect’ for
driving social change.?®® The goal is to go beyond merely winning the case, it is about
generating social awareness, empowering civil society, prompting a re-evaluation of
existing norms, leading to changes in the legal consciousness of the population and

towards positive social transformation.?®’

Ultimately, it is vital to view PIL as one part of a larger social justice movement, rather

298

than a singular remedy for substantial change.“”® The efficacy of strategic litigation

299

hinges on its collaboration with social movements and the media,*”” playing a pivotal

role in drawing attention to social grievances, setting precedents for future cases, and
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exerting pressure on policymakers.>? It is crucial to form lasting connections among
activist organizations that can transcend the courtroom.?°! While litigation campaigns
do not guarantee immediate social change, they have the potential to redefine the terms
of the dispute among social groups, both in the short term and the long term.**? Thus,
PIL should be seen beyond a binary of winning or losing.’? Its true value lies in its
empowering potential, which is strengthened when it is integrated with broader

mobilization efforts.3%4

3.4 Cases — Access to Refugee Status Determination Procedures

In this section, two illustrative cases are showcased, providing tangible examples that
exemplify the elements and objectives of the previously discussed PIL. Following the
official end of Apartheid, several NGOs previously involved in the Anti-Apartheid
struggle, such as LHR and the LRC, as well as community groups like the Scalabrini
Centre of Cape Town, redirected their efforts towards refugee rights.>®> The Post-
Apartheid Constitution, with its rights-based approach, became the basis for strategic

litigation on behalf of refugees and asylum-seekers.3%

Despite legal efforts to protect refugees, the government fell short, displaying little
interest in refugee rights.’” Challenges in accessing RROs in South Africa, including
pre-screening procedures and corruption, stem from unauthorized practices by DHA
officials, hindering asylum seekers from applying.3%® The challenges in accessing the
RSD process begin already at South Africa's borders, where a misinterpretation of the
“first safe country principle” has been utilized to deny entry to asylum seekers.** Over
time, the DHA’s failure to adequately accommodate the large influx of asylum seekers
within the formal asylum system has resulted in some asylum seekers being left
undocumented for several months.3'” This situation is exemplified by the cases of

Kiliko and Tafira, which are further examined in the subsequent sections.
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3.4.1 Kiliko v Minister of Home Affairs

The Kiliko case focused on a policy implemented by the DHA, which instructed
officials to process only a limited number of 20 asylum seeker permits per day at the
office in Cape Town. As a result, numerous potential applicants were turned away
daily, possibly numbering in the dozens or even hundreds.?!' The case was brought to
court by the LRC to contest the government's restrictions on access to RSD procedures

on behalf of the affected asylum seekers.?!?

In January 2006, the High Court ruled that the practice of processing only 20 asylum-
seeker permits per day violated the fundamental rights of asylum seekers and that
‘foreigners’ are entitled to the same constitutional rights accorded to citizens.!*> The
court acknowledged that issuing an asylum seeker permit is crucial for asylum seekers
to exercise their rights. 3'4 Moreover, the court ruled that the DHA was accountable for
the inadequate and ineffective measures it implemented to deal with the progressively
deteriorating situation. As a result of this failure, there was a lack of reasonably suitable
facilities necessary for the timely processing of applications for asylum seeker
permits.?!> In addition, the court took proactive action by issuing a structural interdict
that demanded the DHA to provide a comprehensive report on its efforts to address
issues related to receiving and processing asylum applications.3!¢ In 2008, the same

judge referred in the same matter to the

‘[G]ross inhumanity which is being meted out to asylum seekers because of
the failure on the part of the South African authorities to fully adhere to the
international instruments as regards the treatment of refugees assented to by
the Government and to fully comply with the laws passed by it in order to give

effect thereto.”?!”

In the Kiliko case, PIL achieved more than just securing asylum application rights for
the seven claimants. It led to significant advancements for all refugees in South Africa,

highlighting that the effectiveness of the asylum system is intricately tied to the
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fundamental human rights of asylum seekers.’!® The court decision, a landmark for
LRC, specifically addressed the DHA's responsibilities towards refugees, recognizing
its impact on the freedom and dignity of asylum seekers as essential constitutional
values.?! As a result, the broader goal of improving the RSD process at DHA's offices
for all refugees, especially the above-outlined second step of the procedure, was
accomplished. By granting a structural interdict, the court expressed its commitment
to address access concerns and to ensure a fair RSD procedure in compliance with
international law, the Constitution, and refugee legislation in future asylum

applications.32°

3.4.2 Tafira v Ngozwane
In 2006, the Tafira case brought attention to the measures adopted by the DHA to
reduce crowds outside their offices in Johannesburg and Pretoria, which inadvertently

created new barriers to access, and were challenged by the Wits Law Clinic.3?!

Even though the Refugees Act did not allow for it, the DHA began using pre-screening
procedures outside the RRO’s to determine eligibility for asylum applications.??? This
screening involved two questions: ‘Where are you from?’ and ‘Why are you here?’.
Applicants were not provided with legal advice or the reason for filling out the form,
and if their answers were deemed unsatisfactory, they were denied the opportunity to
apply for asylum.3?* Some applicants were declared ineligible and turned away without
undergoing the proper status determination interview, as required by law.3?*
Additionally, the DHA started giving appointment slips to applicants who wished to
apply for asylum but did not provide them with an asylum-seeker permit.>?> These
appointment slips had no legal validity. Consequently, those who received these slips

and were instructed to report back up to six months later to obtain an asylum-seeker

permit faced the constant risk of arrest and deportation during that waiting period.32¢

318 Kiliko supra note 14, para 28.

319 Ibid, paras 31-32.

320 Ibid, para 32; Amit (2011), SAJHR, p. 14.
321 Tafira supra note 15.

22 Amit (2011), SAJHR, p. 14; Meili, p. 217.
323 Tafira supra note 15.

24 Amit (2011), SAJHR, p. 14.

325 Tbid.

326 Tbid.



57

In 2006, the High Court declared the use of pre-screening procedures and appointment
slips at the RROs in Johannesburg and Pretoria as illegal and unconstitutional.?” The
court emphasized that improper asylum procedures could have serious consequences

for

‘[TThe Constitutional rights of such persons and more particularly their rights
to human dignity, life and freedom and security of the person, as enshrined in

sections 10, 11, and 12 of the Constitution.”3??

Furthermore, the judge declared:

‘[TThe fact that the respondents might find it administratively difficult to deal
with applications promptly, is no reason to act unlawfully and to place the
rights and interests of asylum seekers in grave danger. No amount of

administrative inconvenience can absolve the respondents of their legal and

constitutional responsibility. 32’

Thus, also the Tafira case is a great example of successful strategic litigation because
the broader public interest in improving the application procedure, in particular the
above-outlined first and second steps of the RSD process, for all refugees in South
Africa was achieved. The court pointed out that the DHA had insufficient officers in
the field, leading to a continuously growing backlog of asylum applications.?** The
judge criticized the practice of giving asylum seekers ‘appointment slips’ and
subjecting them to pre-screening procedures, both of which were deemed illegal. 33!
As a result, the court issued an order requiring the DHA to accept and process asylum
applications in a non-discriminatory and fair manner, as outlined in sections 21 and 22

of the Refugees Act.3?

Furthermore, the court went the extra mile by laying down practical guidelines to
ensure diligent adherence to the court's order. The judge appointed a curator ad litem
so that the respondents were required to provide regular reports on the actions taken to
adhere to the order, including a detailed outline of the application process.*** The judge

emphasized the need for such a curator because the existing asylum system's violations
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of human dignity and freedom could lead to wrongfully rejected applications, resulting
in a violation of constitutional rights and contravening the international law principle
of non-refoulment.?3* Furthermore, the court emphasized that the Head of Refugee
Affairs was personally accountable for any failures in ensuring the lawful and proper

procedures for processing asylum applications.3*

3.5 Conclusion

In conclusion, these cases demonstrate that PIL can be a catalyst for significant
improvements in practice. The situations concerning access to status determination
procedures for asylum seekers have notably improved, with reduced wait times and
the discontinuation of certain pre-screening measures.>*® Moreover, both cases
highlight key aspects of South African Courts interpreting constitutionally protected
human rights in the refugee context. The courts ruled against the government for
neglecting its constitutional responsibilities toward non-citizens, emphasizing that a
lack of capacity is not an excuse.?*” These obligations include protecting individuals'
constitutional rights and using resources efficiently. Furthermore, the cases also stress
that administrative barriers should not obstruct constitutional rights.3*® Lastly, the
involvement of public interest lawyers in these cases went beyond holding the
government accountable; they also played a vital role as translators, ensuring that the
government's international obligations were integrated into their legal arguments.’*
Overall, these cases underscore the power of PIL to bring about meaningful

transformation and uphold rights and responsibilities.

4. CHAPTER FOUR — UBUNTU

4.1 Introduction

The preceding chapter highlighted the potential efficacy of PIL in advancing human
rights and refugee rights enforcement in South Africa. In this chapter, the dissertation
seeks to demonstrate that the African Ubuntu philosophy, aligned with human rights
principles, has the potential to significantly contribute to the discourse of PIL lawyers.

This examination asserts that the incorporation of Ubuntu values into legal discourse
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would emphasize the deep connection between human dignity, human rights, and
refugee rights within African culture. As a result, it becomes imperative to advocate
for these values during court proceedings, as Ubuntu has the potential to play a crucial
role in promoting a just and equitable application of the law when utilized as an

interpretive tool for the courts.

4.2 Definition of Ubuntu

Ubuntu is an ancient philosophy across various African societies, emphasizing caring
interdependence between individuals and their communities.**° Ubuntu is found in
versatile forms with no fixed definition and is challenging to encapsulate in a singular
meaning.>*! This complexity arises from its dynamic nature and the absence of direct
translations or equivalents in English and several South African languages like isiZulu
or Setswana.**> While Ubuntu encompasses numerous elements shared among diverse
African communities, this dissertation does not aim to exhaustively list them. Instead,
it will concentrate on delving into the fundamental principles at the heart of the Ubuntu

philosophy.3#?

At its core, Ubuntu embodies principles such as humaneness, respect, moral virtue,
interconnectedness, compassion, solidarity, and community-focused individualism.3**
The philosophy seeks to capture the essence of humanity.** Ubuntu is not merely a
concept but a way of life deeply ingrained in the African cultural ethos, influencing
every facet of daily existence.’*® Ubuntu views individuals as integral to the
community and vice versa, emphasizing shared values, care, and prioritizing the well-
being of the most vulnerable for a harmonious and joyful community life.3*” In the
spirit of Ubuntu, we perceive ourselves as part of one human family, where actions
towards others impact us due to the interconnected nature of the community's social,

economic, and political ties — ‘I am because we are’. **® Coined by Desmond Tutu in

South Africa, Ubuntu reveals that by dehumanizing others, perpetrators also diminish
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their own humanity.** Ubuntu in African communities serves as a guiding principle
for responsibilities establishing an ethical framework that prioritizes the safeguarding
of human dignity which aligns with the human rights system.*>° This approach will be

further examined in the subsequent section.

4.3 Ubuntu Aligns with the Concept of Human Rights and the Bill of Rights

To begin with, it is crucial to acknowledge a fundamental criticism directed against the
human rights system: the contention that it may not align with deeply ingrained African
cultural values. Some African leaders raise the concern that Western governments
sometimes misuse the international human rights standard as a pretext to interfere in
African nations, thus evading external oversight of their internal matters. They suggest
that human rights are alien to Africa, leaving the impression that indigenous notions
of human rights are lacking on the continent.**! However, this section will highlight
the rich and meaningful values of the African Ubuntu philosophy, which are rooted in

the principles of human dignity and ‘humaneness’.?>

Indeed, the critical voices are right about one thing: the current international human
rights system was not the result of a comprehensive, global consultation encompassing
diverse perspectives from around the world.?>? Instead, certain regions, notably Sub-
Saharan Africa and countries under colonization during the drafting of the UDHR,

were not adequately represented.>>*

This raises the question of whether the human rights system predominantly reflects
Western values rooted in a Eurocentric viewpoint, or if fundamental African principles

such as the Ubuntu philosophy can be aligned with the human rights system.

4.3.1 Scholarly Perspectives on Ubuntu and Human Rights
According to Murithi, there are indeed significant traditions on the African continent
that revolve around the concept of human dignity and the essence of being human,

similar to human rights principles. Specifically, he refers to the valuable lessons that

349 Tutu, pp. 34ff.

350 Murithi, p. 281.

31 Tbid, p. 277.

352 S'v Makwanyane and Another 1995 (3) SA 391, para 308; Murithi, p. 281.
353 Murithi, p. 277.

354 Tbid, p. 278.



61

can be derived from the African Ubuntu philosophy.3>* In light of this viewpoint, it
would be insincere for any African leader to claim that human rights concepts are
foreign to the continent, as the OAU has instituted the Banjul Charter, which explicitly
addresses, upholds, and safeguards human rights matters.3*¢ It emphasizes the concept
of ‘peoples’ to reflect the importance of community and collective well-being.?>” The
Banjul Charter recognizes that fundamental human rights are rooted in the inherent
attributes of human beings, justifying their protection on both national and
international levels.?3® Although the term ‘Ubuntu’ is not explicitly mentioned in the
Banjul Charter, one can discern a resonance with its principles. Regarding communal

groups, Article 19 of the Banjul Charter explicitly stipulates that:

‘All peoples shall be equal; they shall enjoy the same respect and shall have
the same rights. Nothing shall justify the domination of a people by another.’

Murithi asserts that a person embodying Ubuntu understands their inherent connection
to a larger collective and realizes that their own sense of worth is intertwined with the
well-being and respect accorded to others. He explains Ubuntu as a framework that
upholds human dignity and the essence of being human, aligning harmoniously with
the concept of human rights.?*° According to Murithi, the wisdom of Ubuntu lies in
the acknowledgment that a harmonious and peaceful community cannot be established
unless the dignity of every community member is protected.’® This notion is
encapsulated in the belief of ‘I am because we are’ which emphasizes the
interdependence and interconnectedness of individuals. By embracing these
361

principles, Ubuntu can evolve into an exemplary ethical system and a way of life,

aligning with human rights principles.

Thus, Murithi argues that Ubuntu can culturally reshape efforts to establish relevant
human rights regimes globally. It offers a value system for forgiveness, facilitates
human rights advancement in war-affected societies and transitional countries, and

inspires ethical legislation and cooperation to address common challenges.3%? Its

355 Murithi, p. 281.
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persistence in African communities underscores its potential to contribute to an ethical

framework drawn from traditional values.3%3

Furthermore, also Metz shares the perspective that Ubuntu's moral theory offers a
promising understanding of human dignity. He suggests that human beings possess
inherent dignity through their community capacity, and violations of human rights
reflect a significant degradation of this capacity.*** Metz contends that human rights
are grounded in human dignity, allowing Ubuntu to explain and encompass
fundamental rights. Respecting human rights involves treating individuals as having

exceptional value due to their capacity for communal relationships.36

Metz believes that developing ‘humanness’ in the spirit of Ubuntu involves forming
communal connections with others who share a dignity based on their capacity for
communal relationships. Even those who have acted immorally retain the potential to
behave differently and preserve their inherent dignity, which must be treated with equal
respect.’® Human rights violations, according to Metz, disrespect people's capacity for
communal relationships, undermining the essence of human dignity.*¢’ In conclusion,
Metz proposes that a suitable interpretation of Ubuntu can serve as a foundation for
public morality, rooted in the value of friendship and offering a fresh understanding of

human dignity that complements the explanation of human rights.3®

Murithi and Metz's perspectives, emphasizing the alignment of Ubuntu with human
rights standards, gain strength from the recognition that the concept of Ubuntu is

369

enshrined in South African legislation and is invoked by the Courts,’*” as demonstrated

in the subsequent sections.

4.3.2 Ubuntu in the South African Constitution
Initially, it's crucial to highlight that the Final Constitution of South Africa does not

explicitly reference Ubuntu. One contributing factor to its exclusion was the lack of
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37 Tbid, p. 545.

3% Ibid, pp. 558fT.
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consensus on whether it should be incorporated.>’® This leads to the question of
whether Ubuntu is excluded from the South African legal system due to its lack of
explicit mention in the Final Constitution or if it has indeed been indirectly assimilated
into the Final Constitution through Section 39.37! This Section mandates the courts,
tribunals, and forums to interpret the Bill of Rights in accordance with the principles
of an open and democratic society, rooted in the values of human dignity, equality, and
freedom. Furthermore, Section 39(3) stipulates that the Bill of Rights does not negate
the existence of any other rights or freedoms recognized or conferred by common law,
customary law, or legislation, to the extent that they align with the principles of the

Bill of Rights.3"2

First, even though Ubuntu cannot be found in the Final Constitution of 1996, it is
crucial to acknowledge that it was part of the Interim Constitution of 1993.37 Ubuntu
was mentioned in Chapter 15, ‘General and Transitional Provisions’, specifically in

the ‘Postamble’ titled ‘National Unity and Reconciliation’ following Section 251:

‘(...) there is a need for understanding but not for vengeance, a need for

reparation but not for retaliation, a need for ubuntu but not for victimisation.’
(Emphasis added)

Furthermore, it is important to mention that the Final Constitution aligns with the
values of Ubuntu: it not only prioritizes individual self-determination but also
integrates a vision of collective self-determination. It emphasizes the idea that
community power should be employed to achieve goals consistent with freedom,

fostering conditions that enhance individual self-determination.37*

These factors already indicate that Ubuntu has been indirectly incorporated into the
Final Constitution; however, the following section will delve deeper into addressing

the aforementioned question.
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4.3.3 Ubuntu in Constitutional Court Rulings

Since the Constitutional Court has unmistakably affirmed Ubuntu as a constitutional
value, showcasing its ability to evolve alongside other constitutional principles in
numerous cases,’’”” the debates on whether Ubuntu holds constitutional significance

are now obsolete.

Ubuntu played a crucial role in the landmark Constitutional Court case of S v
Makwanyane,>’® leading to the abolition of the death penalty. Ubuntu was employed
to emphasize that no individual should be deprived of their humanity, and no person
should be objectivised.?”” The Constitutional Court unequivocally affirmed that

Ubuntu is an integral component of the South African legal system.3”8

Furthermore, the constitutional value of Ubuntu was demonstrated in another case, PE
Municipality v Various Occupiers.’” There, the philosophy was used to draw attention
to the challenges faced by vulnerable and marginalized groups, such as the poor and
homeless. The case involved 68 individuals who occupied shacks on privately owned
land within the Port Elizabeth Municipality. The Municipality sought a ruling from the
Constitutional Court on the grounds that it was allowed to evict the occupiers and in
doing so should not be constitutionally obliged to provide replacement housing when

evicting unlawfully occupied flats or properties. 33

However, the court ruled against the Municipality's position. The judge was
unconvinced that ordering the eviction of the occupiers would be considered ‘just and
equitable’3! as required by Section 6(1) of the Prevention of Illegal Eviction from and
Unlawful Occupation of Land Act 19 of 1998 (PIE).**? The Constitutional Court

pointed out:
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after considering all the relevant circumstances, ...’
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‘(...) PIE expressly requires the court to infuse elements of grace and
compassion into the formal structures of the law. It is called upon to
balance competing interests in a principled way and promote the
constitutional vision of a caring society based on good neighbourliness and
shared concern. The Constitution and PIE confirm that we are not islands unto
ourselves. The spirit of ubuntu, part of the deep cultural heritage of the
majority of the population, suffuses the whole constitutional order. It
combines individual rights with a communitarian philosophy. It is a
unifying motif of the Bill of Rights, which is nothing if not a structured,

institutionalised and operational declaration in our evolving new society of the

need for human interdependence, respect and concern.” 383

(Emphasis added)

The court provided a definition and interpretation of Ubuntu as a South African
‘culture’ and philosophy inherent to the African people. It encapsulates values of
compassion, justice, reciprocity, dignity, harmony, and humanity, all aimed at fostering
the construction, maintenance, and fortification of the community.*** Ubuntu served
as an interpretive instrument for the court helping to provide context to judgments and,
on occasions, preventing unfair or unjust outcomes from prevailing. In this way,

Ubuntu contributes to ensuring a fair and equitable application of the law.3%°

The constitutional significance of Ubuntu was further affirmed in the case of Bhe and
Others v Khayelitsha Magistrate, which centered around the constitutionality of the
rule of primogeniture and its impact on the exclusion of extramarital children in the
customary law of succession.?®® The court asserted that the affirmative aspects of
customary law, including Ubuntu, merit protection in the Constitution. Ubuntu was
identified as a positive element of customary law, presenting improved alternatives for
conflict resolution, and creating a more conducive environment for family structures

and cooperative relationships.3®’

Hence, although Ubuntu is not explicitly stated in the Constitution, the Constitutional

Court's jurisprudence acknowledges it as one of the constitutional values. This

383 Port Elizabeth Municipality supra note 37, para 37.
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recognition is indicative of its successful integration through Section 39. It highlights
that the explicitly mentioned constitutional values are not exhaustive, and the courts
are open to incorporating elements of African customary law, like Ubuntu, as long as

they align with constitutional principles.3®

4.4 Using Ubuntu in the Argumentation of PIL

After establishing that the Ubuntu philosophy aligns with the principles of human
rights and the Constitution, its values can be employed as a persuasive tool in PIL.
Ubuntu underscores the significance of acknowledging and valuing the dignity and
well-being of all individuals, including refugees. Thus, it can act as a catalyst for
change, encouraging a more empathetic and comprehensive approach to refugee

protection.

Murithi explains that the ethics of Ubuntu point to the presence of universal principles
in all cultures that can reinforce the idea of collective human rights which are meant
for everyone. According to him, Ubuntu encourages dialogue among diverse African
cultures, enhancing a shared ethical framework.’® Also, Nafukho highlights that
Ubuntu is grounded in consensus building and dialogue which emphasizes the inherent
capacity and willingness of African people to engage in conversation for problem
resolution.**® Thus, Ubuntu facilitates the authentic integration of diverse cultures into
global human rights standards, fostering idea exchange and cooperation for a more

inclusive world.3*!

An ethical framework, rooted in shared values of Ubuntu and human rights, aids in
advocating, monitoring, and promoting human rights across the continent. Moreover,

Murithi points out that adhering to the traditions of Ubuntu, recognizing our shared

humanity calls for action: ‘internalize these principles and act upon them’.3?

According to him, this urges us to rebuild societies based on tolerance and equitable

access to resources, thus enhancing our overall well-being.*?
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Murithi's call to action finds a fitting response in PIL, as it serves as a means of
monitoring and promoting human rights. The broader objectives of PIL align
harmoniously with the principles of Ubuntu philosophy, aiming to strengthen the entire
community. Strategic litigation becomes a pivotal avenue to realize this objective,
involving the filing of individual cases that carry significance for the broader public
interest. Successful cases can set legal precedents, influencing future decisions and
policies. Thus, PIL has the potential to bring about systemic change by addressing
underlying issues that impact numerous individuals. This aligns with the broader
transformative goals advocated not only by Murithi but also by the Constitution,***

contributing to positive societal change.

Moreover, strategic litigation often serves as a tool for marginalized or vulnerable
populations who might face barriers in accessing the legal system. Murithi's call to
action for a more inclusive approach finds resonance in PIL's capacity to provide a
platform for those who may otherwise be voiceless. Additionally, strategic litigation
can attract public attention and raise awareness about critical human rights which can
lead to collective engagement and consciousness regarding the importance of

upholding human rights within the community.

In the realm of refugee rights, the principles of Ubuntu can help to support a cultivating
dialogue among various stakeholders and cultures which is of utmost importance. This
involves not only collaborating with government officials in administrative procedures
but also addressing any biases against refugees within the South African population. It
is crucial to dispel any apprehensions that could impede political and legal
advancements in navigating the difficult challenges of hosting refugees and
safeguarding their right to seek and enjoy asylum. By undertaking these efforts, the
common values of Ubuntu and human rights can lay the foundation for a more
compassionate and fair-minded approach to the complex issue of refugee rights

protection.

As already mentioned above, the Constitutional Court has actively employed Ubuntu

as a guiding principle in its legal interpretations, recognizing it as a constitutional value

3% Preamble of the Constitution.
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and labelling it a ‘unifying motif of the Bill of Rights’. 3*> Emphasizing that Ubuntu is
deeply ingrained in the cultural heritage of the majority of the population, the court
asserts its pervasive influence throughout the constitutional order, seamlessly blending
individual rights with a communitarian philosophy. Consequently, public interest
lawyers are encouraged to leverage Ubuntu as a source of inspiration when crafting

compelling arguments for new cases.3%

4.4.1 Right to Human Dignity

One essential aspect of incorporating Ubuntu into the argumentation of PIL in refugee
rights cases revolves around the recognition of the right to human dignity.3” This right
is often regarded as the paramount element within the complex framework of human

rights.3%8

Regrettably, the citizenship status of refugees frequently imposes constraints on this
fundamental right. Examining the lived experiences of refugees in South Africa reveals
that the existing policies and safeguards are insufficient in adequately protecting
refugees. Despite the presence of strong constitutional values and promising domestic
refugee legislation in the country, these legal norms often fail to translate into tangible
and effective protection. Refugees continue to be treated as outsiders, resulting in a

frequent denial of their fundamental right to dignity.*

However, public interest litigators should not despair in their efforts to combat
violations of the right to dignity for refugees in South Africa. A source of
encouragement and empowerment lies in the ruling of the Watchenuka case,**® which
holds particular significance in shaping the interpretation of the right to dignity for
non-citizens in the country. In this landmark case, the SCA boldly asserted that ‘human
dignity has no nationality’.*"! The court unequivocally affirmed that dignity is an
inherent quality of all individuals simply by their humanity, irrespective of their

citizenship status, including refugees. The court underscored the safeguarding of this
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right under Section 10 of the Constitution, emphasizing that any person within the
country's borders, regardless of their reasons for being there, is entitled to respect and

protection. 42

4.4.2 Critical Voices
Nevertheless, some critics argue against using Ubuntu in legal arguments. While it's
important to acknowledge their concerns, this dissertation endeavours to demonstrate

that these may not be accurate.

One common criticism is that the interpretation of Ubuntu is too vague and can be
subjective, making it unsuitable as a normative moral principle for guiding actions and
legal decisions. Ubuntu's broad conceptualization would make it all-encompassing

and, as such, should not be translated into a constitutional principle.4%3

These critics overlook that the challenge of vagueness is not uncommon, on the
contrary, the law is well-acquainted with dealing with vague concepts that require
individual interpretation in each case. Courts and legal professionals routinely engage
in thoughtful analysis of vague principles to ensure fairness and just outcomes. A prime
example can be found in the term ‘just and equitable’ of Section 6(1) PIE as seen in
PE Municipality v Various Occupiers mentioned earlier. Despite its lack of a concrete
definition, the courts and lawyers still interpret that notion to form their arguments.
Vagueness in legal language does not hinder legal argumentation; instead, it allows for
a comprehensive appreciation of each unique case with all its intricacies. Thus,
Ubuntu's vagueness is at the same time an asset of adaptability, fostering inclusivity
and consideration of diverse contexts, which can be beneficial in addressing complex
and multifaceted issues. Its emphasis on interconnectedness and compassion promotes
shared responsibility and communal well-being. Rather than dismissing it, we should
engage in thoughtful discussions about its potential as a guiding moral principle,

particularly in complex refugee rights issues.

A second concern is that Ubuntu's collectivist orientation may conflict with the ideal

of individual freedom cherished in the liberal tradition.*** Additionally, skeptics
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question its relevance in modern, diverse societies due to its traditional origins in

small-scale, pastoral societies with spiritual beliefs.*%

This critique of collectivism is based on a false premise. Ubuntu encourages individual
freedom within a supportive community, emphasizing that personal autonomy is
valued and respected.*® It operates under the principle of ‘together we are stronger’,
emphasizing that individuals thrive when coexisting and supporting one another.*"’
The philosophy values both group solidarity and individual needs, with the belief that
personal autonomy is respected and valued within the communal spirit.*®® Even the
Constitutional Court recognized that Ubuntu successfully harmonizes individuality

with communitarianism.*%

Additionally, the significance of Ubuntu's traditional roots in small-scale societies with
spiritual convictions should not be disregarded in the context of today’s modern
societies. Many ethical and moral principles have their roots in historical contexts, yet
they continue to remain relevant. Also, Ubuntu is not in its final state; rather, it
continues to evolve and develop.*'® The philosophy is not bound by its historical
origins but can be adapted and interpreted to suit current societal complexities. The
core concept of Ubuntu centres on the understanding that humans are inherently social
beings, not solitary individuals. This truth has remained constant throughout history
and continues to hold true today. We see this interdependence from the earliest stages
of life, where children rely on their parents for survival. Our very existence thrives on
connections and communal support. In our modern, freedom-loving society, the need
for community anchor points becomes even more significant. Amidst the pursuit of
individual liberty, experiencing a sense of belonging and drawing strength from
communal bonds becomes a vital source of energy. Ubuntu reminds us of the innate
interdependency that enriches our lives, encouraging us to seek support and kinship,

and fostering a deeper appreciation for the collective well-being of all individuals.
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Furthermore, Ubuntu's potential to encourage dialogue, understanding, and
collaboration between diverse cultural groups makes it valuable in modern societies
with pluralistic backgrounds. Lastly, Ubuntu's emphasis on recognizing the dignity and
well-being of all individuals, including the vulnerable and marginalized, aligns with

the principles of human rights and social justice that are pertinent in modern times.

Lastly, a third critique asserts that Ubuntu reinforces patriarchy and discriminates
against the LGBTQ+ community.*!! Additionally, it is argued that Ubuntu supports
traditional values that may not ensure equality for strangers and outsiders, as African
law and religion are seen to apply primarily to the African community rather than to

those outside it.*!2

This criticism is strongly rebutted. Ubuntu has never been implemented with the
condition that individuals, whether women, children, gays and lesbians, or strangers,
must adhere to predefined roles.*'3 According to this philosophy, women are not
discriminated against; instead, they hold an esteemed position in African societies,
recognized as vital for the continuity and socioeconomic well-being of the
community.*!* There is no evidence that gays and lesbians were mistreated in African
societies under the principles of Ubuntu; rather, all individuals have traditionally been
afforded equal protection.*!> This critique reflects a significant misunderstanding of
both Ubuntu and African culture, as well as the enduring principles of African

democracy.*1

In summary, it is difficult to align with the critical voices opposing the incorporation
of Ubuntu in legal argumentation. On the contrary, employing Ubuntu as an
interpretative tool opens avenues to integrate a diverse array of intuitive human rights
into legal discourse, providing a guiding framework for addressing ongoing disputes

related to justice.*!” The concerns about Ubuntu's application in a legal context should
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not dissuade us from recognizing its potential to serve as a foundation for public

morality.*!8

4.5 Conclusion

In conclusion, Ubuntu emerges as a powerful and harmonious companion to the human
rights system and the South African Bill of Rights. Its principles of interconnectedness,
compassion, and communal well-being align seamlessly with the values enshrined in
these legal frameworks, particularly the right to human dignity that extends to every
individual, including refugees. By incorporating Ubuntu principles in PIL, we can
advocate for a more inclusive approach to refugee protection, fostering a dialogue that
addresses prejudices and fears within society. Ubuntu offers an ethical framework to
navigate complex issues related to refugee rights, ensuring fair and just solutions, and
upholding the universal values of human dignity and equality. Through the lens of
Ubuntu, we aspire to build a society that embraces all its members, offering refuge,

compassion, and support to those in search of safety and a brighter future.

5. CHAPTER FIVE — CONCLUSION

5.1 Introduction

In the preceding chapters, the thesis elucidated the legal context encompassing PIL
concerning refugee rights cases in South Africa. Following that, an in-depth
examination of PIL took place, shedding light on its complexities by delving into two
cases that centered around the challenges faced by refugees seeking access to the RSD
procedure in South Africa. This not only rendered tangible the concept of strategic

litigation but also exemplified its practical implications.

Following this, the dissertation delved into the African Ubuntu philosophy, offering an
insight into its principles. Furthermore, it expounded on how infusing the arguments
presented in PIL cases related to refugee rights with Ubuntu values could augment
their impact and influence. This integration was shown to fortify the persuasive power

of such legal endeavors.

In this concluding chapter, recommendations will be provided on how to realize the

central argument of this dissertation, to demonstrate that the enforcement of refugee

418 Metz (2011), p. 532.
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rights through PIL is not only an exceptionally effective legal strategy but is also
deeply ingrained in the ethos of Ubuntu. This African philosophy highlighting
interconnectedness and humanity, underscores the significance of acknowledging and
embracing the dignity and well-being of all individuals, including refugees. Operating
within this framework, PIL stands out as a catalyst for transformative change, fostering
a more empathetic and inclusive approach to refugee protection. South Africa, with its
poignant history of combating discrimination and injustice, has embraced the
principles of human dignity and equality enshrined in its Constitution. In the realm of
refugee rights, the spirit of Ubuntu assumes profound importance by accentuating

values such as compassion, community, and interdependence.

5.2 Recommendations

Based on the foregoing, the following recommendations are proposed:

The central suggestion is to actively pursue PIL addressing refugee rights violations
and bring these cases to court. PIL serves as a crucial mechanism to amplify the voices
of individuals who may otherwise go unheard by the judicial system due to limited
personal resources. But the absence of resources should not serve as a justification for

allowing refugee rights, and consequently, human rights violations to go unpunished.

The above-illustrated cases exemplify the potential success of court proceedings in
safeguarding and upholding refugee rights. The protection of the most vulnerable is
deeply entrenched in the South African Constitution, aligning with the core values of
Ubuntu - emphasizing humanness and interconnectedness. Although the
Constitutional Court has explicitly acknowledged Ubuntu as the foundational motif of
the Constitution,*!° the court has also emphasized that while constitutional values are
crucial, they lack an inherent, standalone right.*** Therefore, it is imperative to
translate the values of Ubuntu into concrete and tangible outcomes through court
orders. A judicial decision has the power to provide legal certainty on how to

incorporate the values of Ubuntu into the specific circumstances of an individual case.
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Thus, the first crucial step 1s to pursue PIL for refugee rights enforcement. Following
a successful outcome, the second key step is to ensure the court order's effective
enforcement. According to Amit, clarity in the court order, with explicit requirements,
is essential for easy identification of non-compliance and holding responsible parties
accountable.*?! In addition, to enhance execution effectiveness, it is advisable to seek
a structural interdict alongside the court order. Amit suggests that public interest
lawyers can enhance the effectiveness of their legal actions by seeking detailed
structural interdicts by the court, which simplifies contempt proceedings.**?> A better
grasp of these challenges enables the formulation of more creative strategies to
overcome legal constraints. Although the success of structural interdicts may still rely
on public interest lawyers initiating contempt cases, the burden is notably lighter when
the court precisely outlines the government's obligations. This approach is more

effective as it demands less capacity. 43

Furthermore, it is recommended that public interest lawyers don’t stop monitoring the
RSD procedure to enable timely intervention in case of any unlawful conduct by the
DHA. Given the integral role of the RSD process in South Africa's refugee system,
ensuring procedural fairness, lawful conduct, and the protection of constitutionally

guaranteed rights for individuals is of paramount importance.**

Hence, it is recommended that public interest lawyers actively work towards enforcing
key standards for the RSD procedure in South Africa, as articulated by De Jager. 4*

First and foremost, it must be ensured that everyone can exercise their right to apply
for asylum within the country. Second, it should be safeguarded that the processing of
asylum applications is conducted in a timely and efficient manner. Additionally, it is
recommended to use PIL cases to guarantee that RSD procedures are conducted
impartially and without discrimination, adhering to transparent and fair procedures. It
needs to be ensured that each case is evaluated based on its individual merits,
irrespective of the applicant's country of origin. Even if the RSDO is permitted to
consider country of origin information, every applicant still must be allowed to review

such information and, if prejudicial, challenge it through the submission of additional
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evidence or testimony. It needs to be ensured that the information presented by the
asylum applicant is assessed within its appropriate context and that the RSDO is
cautious not to focus excessively on irrelevant factors to the detriment of pertinent
considerations. Additionally, in instances where language becomes a barrier, it is
essential to provide asylum applicants with proper interpretation services to ensure a
comprehensive understanding of their rights and facilitate active participation in their
respective hearings.*?® Moreover, it is crucial to ensure that in the absence of
documentary evidence, the evaluation of credibility takes into account factors such as
cultural nuances, gender distinctions, class, education, personality differences, the
effects of trauma and starvation on testimony, and the potential reluctance of the
asylum applicant to disclose details based on past experiences in their country of
origin. Public interest lawyers should try to prevent with their cases any abuse of the
RSDO's dual responsibility to receive information and to seek only relevant details

essential to the asylum seeker's claim. 427

Furthermore, it is essential to ensure — if necessary, then with the help of PIL — that
RSD decisions rest on a correct interpretation of the relevant legal concepts associated
with the claim. This necessitates appropriate qualifications and continuous training.
Additionally, it must be safeguarded that RSD decisions are reasonable, demonstrating
a logical link between the evidence and the findings of the RSDO. In cases where the
decision is negative, it is crucial to guarantee that the asylum applicant is provided
with comprehensive reasons that enable them to build a substantive case for the review

or appeal of the decision.*?®

The final recommendation underscores the public dimension of PIL. The success of
any case relies on broader public interest and the support of a social movement.
Overcoming significant societal prejudices against certain refugees, rooted in a lack of
knowledge and education about the reasons and elements driving asylum-seeking,
poses a considerable challenge. Despite South Africa's non-encampment policy,
wherein refugees live among the local population, their presence hasn't been
adequately explained to the South African public. To address this, it is recommended

that government officials and the public alike require more information about refugees,
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emphasizing their integration across various sectors such as education, labour markets,
healthcare, and the justice system. According to the UNHCR, the formulation of
policies that elucidate the rights of refugees and their coexistence with the local
population is crucial for fostering a welcoming society.*?° It is apparent that many
South Africans are unaware of the full extent of socio-economic rights granted to
refugees. For instance, refugees often report that potential employers lack awareness
of their rights, leading to workplace exploitation and hindering their economic
integration, despite their right to seek employment.*3® According to Khan, to bridge
this gap, the South African government must proactively communicate that welcoming

refugees is an international obligation and a duty stemming from a shared humanity.}!

5.3 Conclusion

While PIL may not be a universal remedy for large-scale social change, its role is
pivotal in the ongoing struggle for social justice. Demonstrating its efficacy as a tool
for shaping public policy, PIL has played a crucial role in amplifying the voices of

vulnerable and marginalized individuals and communities.

Nevertheless, public interest lawyers, navigating the complexities of their field, must
be cognizant of both the limitations in accessing their services and the gatekeeping
role they often play. Recognizing the internal and external factors influencing decision-
making processes is imperative. By acknowledging the confines of judicial action and
adopting a holistic approach both inside and outside the courtroom, public interest
lawyers can maximize the impact of their legal victories. Moreover, the multifaceted
factors contributing to the public interest underscore the importance of a strategic
approach in choosing cases. Diverse factors such as individual opinions and
preferences and political and economic shifts, necessitate transparent and well-crafted
multimedia campaigns to accompany the efforts to bring a claim to involve the affected

and interested population and ultimately contribute to a more equal society.

To achieve this goal, it is advisable to appeal to the values that already exist in the
South African population, such as the values of the Ubuntu philosophy. As exemplified

in the previous chapter, these values align with human rights principles, offering a
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contextual sensitivity that enriches the argumentation of PIL cases concerning refugee
rights. Highlighting the essence of humanity and the innate dignity of every individual,
Ubuntu resonates harmoniously with the foundational principles of the South African
Constitution. It places a strong emphasis on safeguarding fundamental rights through
the acknowledgment of the inherent dignity of all people. Therefore, integrating these
values into the arguments of public interest lawyers proves especially fitting. In doing
so, they not only persuade society of the righteousness of their cause but also

effectively make their case in the courts.

In the pursuit of narrowing the gap between legal and practical protection, successful
PIL cases can enhance awareness of international and domestic refugee law among
government officials responsible for processing asylum applications and refugee status
determination. Although progressive, rights-oriented courts and a strong human rights
framework play a crucial role, ensuring lasting protection for non-citizens necessitates
continuous advocacy efforts. Therefore, strategic litigation remains a vital instrument
in the ongoing enforcement of human and refugee rights. The resilience demonstrated
in PIL cases on behalf of asylum-seekers, despite challenges from the DHA,
underscores the importance of continued efforts. As South Africa provides examples
of inspiring strategic litigation, it contributes empirical material for critical analysis of
the dynamics of PIL. This collective knowledge informs practitioners about the
potential of litigation to deliver structural change, ensuring that refugees and asylum-

seekers in South Africa benefit from ongoing advocacy and legal intervention.

To conclude, PIL cases devoted to upholding and protecting refugee rights in South
Africa extend beyond individual interests. They embody a holistic and principle-driven
approach rooted in the Ubuntu philosophy. These cases aspire to not only address
immediate concerns but also to contribute to broader societal enhancement, aligning

with the constitutional vision articulated in the Preamble of the Constitution:

‘Heal the divisions of the past and establish a society based on democratic

values, social justice, and fundamental human rights.’
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