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INTRODUCTION,

The unmasking of apartheid and the unmasking of the sﬁate run
together in an analysis of the legacy of social engineering.
The integration of macro and micro levels of analysis offer a
complex challenge to social theorists, and this in
conjunction with the demands of analysing a racially divided
society undergoing extreme forms of crisis and change,
require.a‘sophisticafed'level of theorizing which is informed~
by the practical éxperiences which constitute the social
relations of the society.(1) The perspectives that can be
offered in the fie}ds of crime, crime control and the social
consequences of economic and social interaction cannot be
complete without considerihg the polifical framework within
which the competing demands for power, influence and wealth
are taking place. These structures have undergone radical
ideological transformations in the recent past, which have
been linked to the radical consequences of the end of the
‘Cold War® and the apparent era of demilitarising
international relations between powérful states . The issues
which will cloud the judgements made in the field of
Criminology are linked to these broader matters of
international relations, and geo—-political issues, because
the political struggle in South Africa hgs been utilized in
terms of this debate, and the the achievement of the
democatic demands has become foreseeable and realistic
because of changes taking place at international level.

It is alwaysvdifficult to deal with cultural and ideological
‘ -



issues, like apartﬁeid, wittht fallind/victim to
oversimplification. It is however no exaggeration that the
‘vision’® of apartheid foresaw the complete and absolute
seperation of the social and sexual lives of South Africans,
where there racial identities had become defined as
differing. This involved a particular kind of subordination
of people classified as black, in its various modes of racial
types. The rhétorical vision of apartheid did not'explain
how the economic realities of labour and resources, of
housing and social justice. was going to enfold. The impact of
the masterfservant Culture which can be seen as typifying the
colonial and neo-colonial lifestyle has been crucial in
shaping the social and poiitical institutions of the South

. African society. It is also possible to trace how the
patterns of political power, social domination and property
ownership have contributed to the crisis which is summed up
in the word apartheid. Landownwership, access to political,
educational and business opportunities, cultural and sub-
cultural values and social frameworks, all of these factors
which create the social reality in which people live, and
pfovide the ideological tools for anal&sing and understanding
the social formation in which one lives, have been implicated
in the radical process of (acial domination which came to be
constitutional mission and social goal. All aspects of state
policy came to be subject to this process and.the legal,
social order, urban planning, educational authorities found
themselves in the front row of enforcing the political
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ldemands of a racially defined political minority. That most
chose to do so with zeal shows that not only that the state
could (at first) easily claim loyalty , but also that many
individuals and groups saw in the apartheid policy a
solution, a radical but convincing solution to the social

and political problems of the country. As time went by, it

bécame clearer that thisysolution had become a huge problem -
made plain by international isolation, trade boycotts and
cultural estrangement.

The question which must be: asked by criminology should give a
résponse (even if it cannot be an answer) as to the link
between crime and apartheid. This not least because apartheid
hasvitself been designate& a crime.(2) The question must be
asked because if apartheid is criminogenic, and the state had
as its goal the implementation of the form of racial
domination, then the social practices and cultural values
which it had fostered in its educational strucfures and the
ideas ahd policies of its forces of law and order must be
considered as social practices which have made a.contribution
to the level of social crisis, political violence and added
to ‘the figures understood as ‘crime’.

The debate concerning the definition of crime may appear
esoteric and the response of Mrs Thatcher - " a crime is a
crime is a crime" (3) seems to have captured the general mood
of popular law and order politics in the western democracies
during the 1980°'s, but such a ‘common sense’ position (4) [as
it would like to project itself] cannot even begin to capture
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tHe nature of the debate in criminology. In fact, it‘is
evidence of the reverse: it seeks to produce an end to the
debate around crime, its constituénts and the depate around
the responses which are appropriate in dealing with social
problems and social control.

The claim of the disciplne of criminology to academic status
lies in its attempt to provide and accurate picture of the
issues arising out of the experience of crime, crime control
and the nature of the censure which marks the point at which
social diéapproval becomes an issue where the state is
understood to have a duty Eo intervene. This discipline has
however been understood as the body of knowledge prescribing
how best to subdue the recalcitrant and silence voices of
dissent: How to achieve the aims of the criminal justice
system, without qgestioning the goals of that system, and
place into question the ideas, values and ideologies which

are embodied by the organs and institutions of the state.

For a criminologist to document the nature and theory of
state is a risky pafh, because it appears to lead away from
the certainties of crime statistics, the search for the
mythical 'cause’ of crime and perhaps the approval of funding
bodies who need practical results. The criminological
ehterprise has been bound up with theories of positivism and
sciénce, and the tenuous link (or at least philosophical}y
debatable connection) between sacial reality and scientific
knowledge has Eeen left.out of dichssion. The existence of a
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paradigm of knowledge does not guarantee the certainty of its
findings and the validity of its suppositions. To
understand the process of knowledge it is necessary to go
outside the confines of the science itself and look at how it
changes in response to its context, under which circumstances
-and following which ideals did the discipline develop. The
role of a discipline in 1ts society also faises the question
of its accountability. The authority and validity of
knowledge are linked to the institutions and social practices
which support those who engage in the research, and the
mechanisms of recognition for the ideas and values, which
constitute the intellectual force of the work are as

important in explaining the epistemology of a science as the

object of knowledge itself.

It is not possibie to address issues of epistemology and
philosophy comprehensively in this paper, because even
covering a fragment of each of these fields can be a life
time’'s work. The existence and operation of a criminal
justice system, and the reality df sbcial control through
educétion, policing and the fact of imprisonment, all of
which are the ideological and practical mechanisms which
define and manage society, all demand that as much care as
possible is taken in developing a body of knowledge which
describes, assesses and gives direction to these structures
and functions which operate in social formations. To the
extent that normative questions need to be answered, tHe

-3 -



philosophies and structures of knowledge which construct and
maintain the functions of social control, @ust be placed
under schtiny. Every person in society is affected by law
and by the state formation in which they find themselves.

The role of the criminal léw and the dichotomy of guilty-
innocent which with it operates are aspects of the complex
Ccultural and social forces which make up society. The extent
to which the taints'of conviction and imprisonment are woven
into the fabric of social norms and are part of the complex
process of discipline and gocialisation are often understood
to be an indication of the extent to which the law answers
fhe_needs and aspirations of members of a community. This is
not a simple equation, for one of the most important eléments
of the modern state lies in the extent which it guarantees

" the privilege of individuals to assert their needs and
expectation against the public morality without falling
vicfim to sanction, and allows these freedoms to be enshrined
as "rights", which can be assserted with full legal
protéction of the state. Of course, the reality of pursuing

a lifestyle against the grain of popular values, even 1in
éocieties which are understood to have a tradition of
individual rights, may be very differentbfrom the idealised
version of legal textbooks. South Africa is not one of these
societies, and the political and legal discourses consist of
ethnic identities. racial domination, inequality and group
concerns. The identity of these groups are intensely
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controversial, and had been the focus of expehsive state
resources and political ideology - all employed within a
strict understanding of the hierarchy of white superiority.
These social factors and political decisions by governments
of the past all bear consequences, many of which are
considered causes of political.violence in the country. Since
it is impossible to seperate political violence from'ordinary
and.supposedly criminal violence, at the geographical reality
of its occurence, these elements of social policy and the
combination of its consequences seem to offer a deeply
engrained, and reientles v;olence in the social body. The
concepts of right and wrong, wicked and just, the world of
ideas in which the social ‘and political world is expressed
seems to be so bound up with the struggles for identity and
power, that the task of seperating the political struggle
from the destructive violence which has been generated by
forces in the society appears to be a lost cause. The
traditional notion that the-state should act in defence of
individual rights is compromised (hopelessly, if one assumes
a pessimistic stance) by the fact that the state acted
against the individuals rights of many.of its cifizensvfof
many years. Trust is one of the things that cannot be
commanded, but must be freely given. For a criminology
perspective which chooses to ignore the conditions of
distrust and the legislated discrimination of the past, as
well as the vast economic differences which are in part the
consequences of the government policies of the past, the
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answer to crime may seem much easier or clear than the one
offered by this analysis. But such clarity would be closer

to blindness than to a realistic position on crime.

Just_as a definitive statement on the nature of knowledge
will elude philosophers, the participants in the social
world will have to make do with preliminary understanding of
their lives, of their civic duties and of the moral-legal
compulsions -which they must respond to. Although it is
possible to point out acts which seem to be univeréally
considered as unacceptéble; many aspects of the criminal law
deals with issues that are not clearcut at all. The fact that
there ére competing values, and disagreements on the
importance of moral philosophies, make the framing of the
criminal law veryvdifficult - the real moral dilemmas are
compounded by the fact a legal order must (in order to
correspond to demand of "legality") be able to frame its
demands prior to the events, and that these texts are subject
to interpretation, through institutions which have been»
invested with this power of interpretation by the 1egal and
state structure. Law is therefore not.as certain nor as

clear as many of the "common sense" philosophies would have

one believe.

What i1s called crime is in fact a compromise on the
boundaries of social, political and economic life, and seeks
to delimit the point at which an activity or an act, or the
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-~ consequences of them need to fall within thé control of the
state apparatus to achieve the socially acceptable naorms. It
is further to be noted that this is an imaginafy boundary,

. because it is simply not feasible_that all such écts or
consequences can really fall within the ambit of the state
apparatus. Enforcing conduct and standards of behaviour does
not debend on the operation of the criminal justice system,
but only on its interaction with the other norms of conduct
and fhe potential threat of public disgrace which a
conviction will bring. This position implies that there is'
no simple definition of depiance and certainly no law-and-

order campaign is 'feasible which can deliver on its promise

to 'solve the crime problém'.

This paper will argue for a destructuring and questioning
role for criminology, because as a body of knowledge it
should not play a role subservient to status quo demands and
a blindly supportive function to the interests of central

government.

Gouldner, in his introduction to the key wark, Critical
Criminology of Taylor,Walton and Young, acknowledged the
vulnerability of social scientists to pressures, becausé‘they
are ' exposed ' to the ' failures ° of the state, its
agencies and reformist policies in cdping with sotial
problems.(5) His own position has been summed up as :
{“Gouldner was committed to rescuing the rational and
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iiberative kernel of applied social science " (6)
This places the focus of research on the potential for
radical'transformation. For Gordon, Scraton and Sim (7)
is is "...to think beyond reform to the very organisation,

indeed reorganisation, of society itself."

In the case of South Africa, where the social conditions are
in a state no less serious than crisis, and the demand for a
fundahental change are Qidespread and urgent, the social
theorist working in tHe field of criminology has to draw on
sources which will enable him or her to theorize the extent

of the crisis and write contributions which will structure

the debate for change.

Aé an example of this kind of re—thinking; Gordon, Scraton
and Sim hold up a summary by Thomas Mathiesen:

"We need visions of how society could be alternatively
structured. Such visions are part of what sociologists
might cantribute to political movements, although few
sociologists have recently made such contributions. We
need ideas of how human relationships might be
alternatively organized so that conflicts are resolved
in new and socially acceptable ways. In short, we need
images of society or structures within society,
formulated as ideologies in a positive sense of that
word, t6 work for. To me, a most important part of such
a vision must necessarily be that of developing the
conditions fostering and nurturing anti-authoritarian

- 10 -



features of human relationships. It will therefore be
essential to provide maximum support for the anti-
authoritarian components, find where they are todgy,
develop the conditions for strengthening themrfurther

‘and provide support for giving them hegemony." (8)

In the past decade there have been apparently dramatic
changes 1in the world of global and macro politics, and the
pressurés for transformation of the South African social and
political conditions reflect these changes, but the role of
the state is only partiall; to be read from the international
éonﬁext. The impact of and mediation of the struggles within
a society make up the forces which shape, deflect, resist and
succums to the state. This paper works within a framework
which holds that knowledge of a society and the state
formation cannot be an innocent knowledge. Following from
this that the task of understanding a social formation and
the operation of its constituent processes requires an
opénness to challenges to be made against the common sense
'assumptioné. These often hide an enormous ideological
baggage, and it is not surprising that. the new Right, the
darlings of .power in the West during the eighties ( which
certainly had their impact on the dramatic changes in Eastern
Europe, which in turn had political consequences for Africa
as the cold war thawed) employs concepts at this level. The
inevitability and ‘nétural’ course of events, the way things
are, is rationalized, justified and‘often this must.be



scrutinised for the legitimation which it seeks to accord to

the distribution of power and control of a status quo.

All attempts to state definitively what society realiy is al
about, will fail form its partiality, but there are basic
éssuhptions which crucially direct the nature and and form of
" analysis, and this study considers the proposition that
conflict lies at thé basis of soCiety as one of its directing
theoretical assumptions. This cannot be proved or disproved,
but where theory and practice boints to the validity ef this
position, it will be utiliged. Knowledge not only cannot be
innocent, but is not value free. The theoretical structure
will consider the limitations of a position which asserts
that neutrality and objectivity are ends in themselves, and

question the applicability of positivist scientific

methadaology in criminoclaogy.

There are a myriad ways 1in thch crime and criminology can be
approached, ranging from tabloid sensationalism and 1its
sustaining reactionary law-and-order position éll the way
through to highly abstract theoreficalumodels, drawing on the
dialectic. The level at which one enters the debate will
show a political commitment and involve a theoreticél and
moral position. Debates around which form of knowledge is
true,_or the most moral or produces the most good of utility
normally involvés the stating of positions, and is seldom
worthy of the title debate. Entering the discussion in a
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form which draws from the basis of critical theory seems
abpropriate, because at least in its stated intention, the
link between practice and theory is a focal iésue: For
criminology, as a critical enterprise, one of the fundamental
contributions have been the The New Criminology of 1973,
editéd by Taylor, Walton and Young. Although many of its aims
and claims have subsequently been challenged or discarded,
even by its authors, it is generally accepted to mark a
decisive shift in Brifish criminology. In his introduction,
Gou;dner framed the intent'in these terms: |
"What becomes increasingly necessary is a theoretical
position that accepts the reality qf deviance, that has
the capacity to explore the Lebenswelt, without becoming
the technicians of the Welfare State and its zoo
keepérs of deviance... that can rescue the liberative
dimension in both Marxism and Meadianism .... [that]
works towards a larger theoretical construction without
patronizing tﬁe concrete.and smaller worlds without
using them simply as ‘examples’ or 'points of

departure’." (9)

For Sim, Scraton and Gordon, (10) this approach must be
understood as a move towards critical analysis which takes
into account for its expianations of social issues, the
ﬁature and role of advanced capitalist'exploitafion, but in
the attempt to draw on the legacy of Marx, the extremely
complex debate around the acceptance of the marxiam legacy is



sparked off. Hirst ‘attacked the notion that crime as such
can be understood in terms of Marxist anmalysis,(11) and what
Gouldner was calling for was not the wholesale locking into
Marxist theory of Criminology as a discipline, but linking
the insights of interactionism with the advances made in
understanding society in terms of its division of labour,
wealth and employment oppartunities, which is a focal point
of the process of socialisation and that of government.
Fukther, in the specific case of South Africa, it is
important for an effective criminology, to consider the
"impact of the history of c;lonial conquest and imperialist
expansion. Even where research cannot deive into theory of
hiétory, it is important to consider that the present
patterns of ownership, of population distribution, the nature
housing and urbanisation, and the cultural values through
which peaple make sense of their lives are the consequences
Lof,the historical processes, and that the economic forées
‘which have shaped the migration of labour must be considered
in a society where the social dislocation and localised
institutions and patterns of power are part of the web of
apartheid urban development, and where. these aspects of urban

‘development have come to play a decisive role in the patterns

of crime; violence and political struggle.

For a critical criminology, the role of the state, and the
major impact of economic development and decline must be
added to the considerations of the individual and families
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who make ideological responses to their social conditions,
and whose actions may become defined as crime by the
operation.of the state apparatus. Many may loose theirvlives
in the political turmoil which has become one of the

\

fundamental characteristics of the apartheid-sourced social

formation. The role of the state in the maintenance of order

‘is particularly controversial, because it is not possible to

télk about the state as being a single entity of power, but
rather a collection of institutions and organisational
cultures which operate with differing agendais. According to
newspaper and opposition réports, it has split into factions,
some of which act secretly and apparently outside the legal
framework of government, or even the effective control of the
government.(11) South African‘criminologistsacannot simply
adopt the debate around the masked malevolence af the welfaré
state, because the social formation which we are attempting
to describe is characterised by a destructive Secrecy,
undemocratic andyracist power structures and the potential of

a violent civil war.

CHAPTER 1 THEORY: LANGUAGE FOR THE SOCIAL CONTEXT.

The focué of political and social action during the three
decades of the South African repubiic was on the stfuggle for
control of the government . The role of government, the goals
of the state apparatus and the ideological driving forces of
the settler culture became defined 1in a sense of Total War,
a response to the Total Onslaught, the nefarious threat from
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forces which were identified as communist. The first decade
after the apartheid state had achieved the dearly held aim of
an independent republic for whites/ boers and this period can
be seen as a triumphant era: The political demands of the
black majority, voiced through the ANC and PAC had been
silenced through banning and criminal legal action against
the leaders. The liberation struggle had been effectively
suppressed in the sixties, and the country was about tﬁ go
through a period of succesful aﬁd high economic growth.(13)
This apparent victory ¥0r white South Africa in its quest
faor seperation and racial exclusivity - starting
hierarchically with white government, through housing,
education, health, transpdrt all the way down to seperate
public amenities (written into the law) was understood as a
vast programme of social engineering and involved the
deployment of all the professional knowledge at the disposal
of the government, Political theorists, moral philosophers,
lawyers, even criminologists explained their field of study
in terms of racial differences, and given the meticulous
obsession with which all South Africans were.classified into
racial categories, it is still dificult to write about South
Africa without being forced to use these racial categoriés.
Where one would prefer not te get involved in such practices,
it is usually found that the social consequences of the
classification is of such an extensive nature that in merely
accurately describing how people live, where they live and
what skills and opportunities they have, one is already



writing in the shadow of the racial classification. Where
the attitudes of people are assessed, any qualitative
methodology can be expected to show that racial stereotypes

and perceived differences are common cultural currency.

The fradition of liberal values, and the jurisprudence of
"equality, with its values of habeas corpus and freedom of
épeech never had a strong foothold ih South Africa, and the.
"period of intensifying repression during the nineteen sixties
brought to an end any percieved vestiges of this tradition.
The history of this period'and the consequences of the
ambitions of the apartheid visionaries has brought a painful
and enduring legacy, and one of the compelling reasons to
bring an effective critical theory to bear on analysing these
conditions, stems from the need not 6n1y to understand the
impact of social policy on a social fbrmation, but also to
give effective structure to the methods of questioning,. to
enable the body of knowledgé to give an accurate description
of the conditions in a society, as well as giving it the
potential of asking probing questions which wili ciarify the

reality of the past and allow a restructuring of the present.

The extent to which it is possible or desireable for social
vscientists to express the needs of a community, or sections
of a social formation leads directly to the debate around
value free science, objectivity and neutrality. It is
important to stress at‘this point that this paper cannot



offer anything like a solution to this enduring debate, since
it is located at the heart of the philosophical struggle to
make sense of the world and ourselves. It spans the fields of
epistemology, ontology, up to and including the meaning of
lifef These broad questions tend however to be ignored by
pragmatists and those who see their_task as running the
criminal justice‘system efficiently. The questions around the
role of the subject, the manner of existence and ;he impact
of alienation and the circulation of commodities may seem
little more than esoteric indulgence. Despite this pressure
of organisational bureaucr;cy, and the problems of
underfunding and understa%fing which can be seen in most
crime justice systems, it.is not possible to escape the
consequences which a prosecufion or conviction ‘has on the
individual accused, his or her family and the social
formation in which both the accused and the victim live. It
is never possible to take into account all perspectives, or
evén wise to try, but the role of criminolgoy should be to
theorize the possibility and difficulties of balancing the
various interests andvneeds arising from the issue of social
control. A critical theory will attempﬁ to elicit answers to
the question of power. The role of the state is a contested
one, and the power of the government is the focus of ihtense
rivalry, particularly in a society which has not vyet
succeeded in establishing legitimate democratic structures.

A critical criminology must consider who benefits from the
operation of the criminal justice-system, and question the



philosophies and values, and ideological goals of the debate

around crime.

This line of argument suggests that it is possible to expose
a level of partisanship within the theory and the ﬁractice of
criminal justice, which goes against the grain of a neutral,
fact finding, value free social science. In the matters of
knowledge, it is important to be open to persuasion, and the
goal of this paper is to reasses aspects of the social theory

tradition in order to reflect on the role of criminology in

¢
'

South Africa. This is important, because the history of
colonialism, the decades of white supremacy , and its descént
into the myth of total onslaught-total war and the
difficulties of cgeating a really new South Africa pose
intense challenges to the integrity and operation of the
soclial sciences.. At this point, witnessing the slow end of
apartheid and the protracted and painful birth of a
different, and hopefully better society, the theorists of
social control and deviance, and the criminal justice system
must offer clarity and perception which can contribute to
positive changes. In a climate of violence, suspicion, and
clamour for power, voices of reason are crucial in directing

the debate.

The turmoil in the townships, from which the white and
middle classes are shielded because of the apartheid
geography, 1is at the basis of some of the fear of South
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African parliamentary . voters. It is ironic that one of the
real consequences of the apartheid vision, is that the'invi-
eibility’ of black urban and rural life leave the white
mincrity governing class uninformed as to the realrnature of
the problems which the country is facing.

Governing is more than juét control, i1t is based on a form of
administrative knowledge. The complete division with which
South Africans have grown up, has created an experience of
different realities for white and black, opressor and

. Qppresséd. The supression of black and democratic dissent in
the sixties created the cocditions in which a much more
militant political struggle for rights and democratic power
came to dominate the social agenda. The militarized response
of the state to open challenges to its racially circumscribed
power base, as justified through succesive states of
emergency, added a sense real war to the inflated rhetoric of
total war—-total onslaught. The dichotomy legal - illegal
which forms such a fundamental part of the criminal law
discourse, has played a formative role in the proscribing of
people in theAcountry of their birth, through the Land Act of
1913 and the Urban Areas Act of 1945, with their various
amendments and insertion into the homeland policy. The result
of this process of declaring black people illegal entrants onv
the basis of skin colour, and the administrétive and legal
pfocedures which processgd millions of people‘on the basis of
these classifications (14) was to entrench the ideas of
racially exclusive neighbourhoads within



the discourse of criﬁinal law, turning people into criminals
purely on the basis of the colour of their skin. Further
evidence of the failure of the liberal tradition lies in the
fact that the Urban Areas act shifted/the burden of proof on
to the accused ~ where a black person was questioned, it was
up to them to prove to the authorities that they had not been
in the proscribed area for longer than 72 hours, or that\they
had acquired the rights to be there according to the act -
section 10 rights.{(135) These specifically criminal law
aspects of population control had been replaced during the
era of limited refdrm under Botha, but the question must
arise of what damage was inflicted on the operation of the
law, and to what extent the failure to see justice being
"done has contributed to the erosion of respect for the

operation of the law.

For a theoretical model to describe the reaiity of a social
formation, or engage in the debate around the questions of
tHe nature of the reality which people know, it has to offer
descriptive tools and explore the coﬁcepts which can be used.
It is generally unpopular to suggest that life and society
consists of competing and conflicting»pe?ceptions and
impressions, which can ultimately not bé reconciled.
Opposition to philosophical positions which seek to explore:
or to celebrate such a plufatiy are attacked from all sides
of the political spectrum -~ materialists, and dialectitions
who seek to ground their analysis of society in the certainty



of the procésses of economic exploitation and the reality of
the lived experiences of oppressed people, see a risk in the
suggestion of an insoluble competition for meaning and power:
Al though such a perspective can be utilized to opppose the

- certainties of those who wield power in society, it is argued
that such a position does not enable one to develop a
interlinked theory and praxis which can succesfully strive
for the liberation which many people seek in radical social
theory.

The factions declared as r}ght wing, and particulary the New
Right with its Thatcher style rhetoric of free markets and
choice, where there is no ‘'society’ and the government cannot
infervene, utilises the ideology of common sense, and has
been analysed as being opposed plurality. This involves
vexplaining that the concept of ‘choice’ is an illusion, and
the in the operation of market principles it actually reduces
the quality of choice availgble to people. At the same time
the New Rightrhas also been identifiéd with the Victorian
values of family, family responsibility and responsible
individuals who accept the roles offered by this stabilising
structure. The certainties offered by this ideclogy seem to
have little in common with the practice of the market, and
where one gathers the full picture of Victorian
.England(whether frrom sociaf history or the pages of Dickens),
the stability of the family was certainly not one of the
concerns of the laissez-—faire marketeers. The South African
~case is not easily defineable in terms of



this debate, because although aspects of state policy have
adopted the notions of free enterprise, and the privatising
of the the state industries and semi-state services, the
tradition of intervention lies at the heart of the South
Africa state and its history. The analysis of how the labour
mérket and the social conditions have been affected by the
ideas and practices of privatisation, as practised by the
South African government is only peripheral to this paper,
although vgry important, because at the hand of this process
it should be possible to tracelhow ideas and ideologies are
fransplanted, and how the Hotions of gerrnment and state are
linked on an international basis.

"It is also possible that this process may well be part of a
political response to the imbending end of the
interventionist apartheid state, and that the goverhment may
be attempting to change the nature of government before it
compromises with a perceived radical majority. The extent to
which the debate involving notions of social control and
crime is afffected by the policies and goals of a goverﬁment,
is another debate in itself. The task of a critical theory is
to enable people to read behind the lines, and to assess the
political demands of the formations competing for power.
There are many examples of how the politics of apartheid were
the politics of euphemism, (16) and a healthy scepticism in
approaching the output of government departments, social
control agencies and political bodies will enable researchers
to remain aware of the role of language in covering up and

_23_



. creating diversions. Where one is questioning the form and
meaﬁing of social actions in a'society, and probing the
meaning of the society itself, taking 1nto-account what the
spokespersons . and individuals say about‘their society and
institutions and themselves. How much autonomy one ascribes
to language and the role it plays as mediator between people
and the world they live is, is one of the many assumptions
made about the nature of reality. Precepts of ;ulture, ideas
gnd all the words through which people attempt to encompass
the world they live in, copforh to some degree to the demands
of linguistical performance and the shared values and forms
which make a language. Where the tenets of a social theory
points towards a process of conflict at the basis of society,
rather than cooperation and agreement, this must be
considered in the light of the essential consensus which much
exist 'within languages to allow a practical level of semantic

interaction to take place between people.

It is submitted fhat language is a forum for intense
~struggle: struggle for meaning, as well as struggle for
ideological privilege and, ultimately ideologicél control.
The role of quasi-euphism in apartheid language is warthy of
its own study, but one example of the ideoclogical usage of
language is the concept of democracy. Many of the brivileged
whiite cohmunity, considered by some to be a form of
oligarchy (17), have accepted the idea that their rule is in’
fact a democracy. This usage of the concept democracy is ane
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of the key constitutional and iegal ideas employed in the
vision of seperate development, and has played a part in
bolstering the the intransigence of the voting population

in regard to serious political reform.

According to the novelist Damon Galgut,language is distorted
in South Africa, in tﬁe interests of power and the level
reached is the “nearly total devaluation of language.' (18)
Before it is possible to fully assent to Galgut’'s cohcept of
the devaluation of language, it is hecessary to consider
whether languages have an existence of their own, and an

- essential form which can be corrupted by the exercise of
power and the experience of being utilised in communities
where the fabrication of consent had becomé clearly iinked
to the use of force in supressing ideas, political strategies
and people.

Even where one is loath to extend to langquage this
possibility of a ‘'purer’ existence, the South African
poiitical and legal discourses are known for their forms of

new—speak and oppressive mechanisms.

The concern of critical theory to lay claim to democratic
credentials can be considered part of the reaction to the
stance of objectivity and neutrality, which in effect denies
its biases and fails to question the gap between state
rhetoric and social reality. A new criminology which speaks
the language of the government, the state or uses the



discourse of law—and-order, without creating the possibility
for questions to be asked concerning the quality of the
government, the form of the state or the nature of the order
imposed by law, 1is asserting the legitimacy of the_strﬁctures
without investigation. Truth and justice are not a foregone
conclusion where the exercise of state power 1is concerned -
the process of government is a struggle for values and power
which produces acceptable results only where the mechanisms
of the political order can embody the will of the people.
There is no easy, or uncontroversial way in whiéh to assess
whether an intention of the body politic has been expressed,
‘and for that reason political and social life involve the
continuous discussion_andAreflection on the rules of its
discourse. Where the government expends its energies stifling
and cohtrolling debate, the public debate can reach a level
of unreality, and in this sense one experiences the
‘devaluation of language', explored by Galgut. Mény readers
Cwill experiénce a sense of alienation when coming across the
views of Dippenaar, in his 1988 book on the South African
police: "The Government of the Republic which had been
democratically elected by the inhabitants of the
cduntry, decided to stand by its decision
[regarding the declared national state of
emergency] despite the factvthat this would
inevitably lead to international isolation, a
weakened economy and_the inevitable car bomb
attacks. The SA Police understood and supported the



views of .the Government." (19)
The opinion that South Africa had a democratic government,
whether genuinely held or expressed as part of an obfuscatory
ideology, operates as a framework in which the immense
powers allowed by the declared state of emergency (20)
can se justified, and in which the political and economic
'consequences of the racist policies and repressive social
control can be reinterpreted as unreasonable consequences
following on from opposition to the just legal order of the
South African republic. "
One of the few things on w%ich people agree, is that South
Africa is going through a period of crisis, but the agreement
.bréaks down even as to the nature of this crisis. The ruling
party and its government apparatus are not threatened by
overthrow, but the political responses of legalized
repression so succesful in the early sixties and seventies
were challenged by the civil distufbances of 1976, and the
growing disputes in the bod; of labour. The protest which
became widespread in the early eighties and engulfed the
country by 1985 made it clear to analysts that éhe status quo
could not continue. The policy of repression,'under which
movements like the African National Congress and the Pan
Africanist Congress were banned; could not ensure the
stability of the country, and the outrage against the racial
discrimination and other state practices marked every feature
of South African life during the period of the eighties. This
was in part remarkable, because the government under



President Botha had adopted the slogan "adapt or die". In
many ways it seemed that the tri-cameral parliament which
accaompanied this apparent policy of change only succeeded in

focusing the anger and directing the protest movements.

The fesounding rejection of this reform which, although it
extended the right to vote, also elevated racial
discrimination from the law into a cornerstone of the
constitutional mechanism, took the from of a widespread
-rebellion and thrust the resisfance struggle on to the top of
the agenda. The consciousnéss of the demands of a democracy
spread, and the political action ranging from consumer
boycotts to'open violence'agéinst state targets changed the
lives of South'Africans. The impact of what took the form of:
a nascent civil war, on the lives of people, can also be read
from the experience of crime — this ranging from the efforts
~of the state to criminalize political activitie;, and the
extreme inroads main on the remaining civil liberties through
the states of emergency.(through the vestiges of the 1960
emergency powers which became law, and the new emergency
powers under the PSA) and the disorder resulting from the
;ocial reaction to the widespread use of force and detention
without trial. The forces which in any society fuels the
activities labelled as crime (ordinary, as opposed to the
actions which are blessed with the tag ‘unrest" in South
‘Africa speak) also seemed to have benefitted from the social
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distord, and the crime figures showed an alarming increase.
It iS no exaggeration to talk about a climate of fear, and
although one has to make allowances for differing experiences
. and different kinds of fears depending on the Heighbourhood,
(21)the levels of house breaking, assault, armed robbery,
“murder and politically inspired deaths {assasinations and mob
killings (22)] have reached endemic heights. (23) To theaorize
these issues pose a specific problem for critical
criminology, because in the form of its original framers (The
New Criminology, 1973) (24) the focus was lérgely, if not
exclusively on the economic and state structural forces which
shaped the potential for criminélity, and only in later
contributions, which this papér will turn to, (25) did the
focus extend to include thevéttempt to deal with the
éxperiences of the victims of crime, and those who live 1in
fear of becoming victims. According to the judge who chairs
“the South African Law Commission, " ... a human rights
tragedy is taking place in our country. A flood of
carnage, violence, corruption and dishonesty washes
over us and it seems the maintenance of law and order
haé collapsed. Seemingly, at the end of the prdcess of_
liberation, daily violations of citizens’' rights by
other‘citizens are making a mockery of. human rights_
idealism." (26)
The search for the ‘cause’ of crime is a perennial one, but
‘as versions of criminology point out, this is a misplaced



endeavour if one is setting out to find the prime moving
factor, and then prescribe a cure. Crime does not cons;st of
a behaviour or an action which can so readily be
ciréumscribed and solved, and the failure of the type éf
criminology which aims to do so is obvious: What ever

causes have been identified and addressed, crime is with us,
and in countries of widely differing levels of economic
distribution it appears to be higher than ih countries wifh a
different social profile. This last observation does not
mean that the causes of chime are then only to be found in
economic iﬁequality, but it is pertinent to hote that those
who suggest no link between economic opportunity and crime
(who onId seek to locate the source of wrongdoing within the
freely choosing individual ) have also not been able to

disprove the possibility of a connection between poverty and

crime.

The divisions within South African society, no matter in
which form one may choose to describe them, are deep:

Those who Dperate at the level of tribe, cultufe or race,
will consider this obvious, and for an analysis which works
with the ideological certainties of ethnicity, the level of
violence of the politicised struggle of the eighties and the
ever increasing death toll 6f the vigilante actions and
bolitical turméil of the early yearsvof the nineties can bé
explained in terms of the incompatibility of different

. groups. Such an appproach is a central. part of the béggage
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of'apartheid, and the political discourse in which ethnicity
has been reified to an absurd level serves so little
explanétory purpose that it cannot operate as aﬁ effective
theoretical model. This does not mean that the empirical
evidence of social actions expressing terms of ethnicity and
_cultﬁre can be ignored. The  persistence of ethnic struggles,
communal violence and the wars of nationalist expansion in so
many societies show that these destructive realities are in
.need of explanation which go beyond the mere assertibn of
tribal Qifferences. The. analyses which find in the fofms of
ethnic identities an alrEQAy formed explanation of social
actions, are in fact asserting that there are no ideological
factors which would utilise, or even reinvent concepts of
belonging. Taking appearances, which are deeply embedded in
ecoﬁomic structures, linked to political forces shaped by
historical experiences, which are all communicated through
forms of language to the psychological reality of indivi-
vduals, at face value, is assuming that this value is the only

pdssible meaning that can be attached to culture and lives.

Those who hold that a crime is a crime. { and that things are
 a1ways getting worse) are often portrayed as the voicé of
public opinion, and common sense, but it is‘in fact non-
sensical to deal with such a>tautology: There are always
reasons behind actions, and complex webs of relations which
motivate actions. To hold that tribal identity and social
actions need not be explained in term; of the broader social
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forces which they represent, 'is to say that everything which
is nqt immediately open to perception cannot be relevant and
therefore is of no consequence. This is the very opposite

of a sceptical and enquiring position. The questions raised

by a critical theory is likely to challenge comfortable

- positions endorsed by lay discourses on crime, and the

positions challenged by a critical criminology are those

"which condone present practices and support tﬁe values which
emphasize the administration and bureaucracy above the needs
of the.individuals processed by the criminal justice system,

and the communities from which they come.

CHAPTER 2 . THE DISCOURSE OF CRIMINOLOGY.

The extent to which criminology can assert its professional
discourse énd insist on the status of a profession are both
matters of debate, which is linked to the same problem which
Hirst (27) found in the attempt of the New Criminology to
claim a Marxist sourced analytical model: The concepts of
crime, deviénce, social control are descriptions which cover
such a wide ranging level of activities and attitudes that it
is too early to claim agreement on the standards of practice
and the the methodological frameworks cannot offer data which
is compatible with and equivalent to other professional
di§Fourses.For Hirst, these categories did not conform to‘the
rigours of a scientific Mafxist analysis. The status of
criminology within the social sciences has not reached the
leQel of integration of its practitioners which will allow

the kind of professional control which other discourses have
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achieved at the level of ‘clinical’ practice. This question
of the professional status of practitioners of criminology is
-not the focus of this paper, but to the exfent that the
questions around the scientific status of a critical theary
is discussed, and the debate between a self consciously
critical criminology and a the more traditional positivist
stance of main stream criminology becomes an issue, the

" conclusions will aim at addressing some of the
epistemological criteria of a .theory of criminology, and the
relation of this theory to the practice of the discpline. |
The status which criminological opinions can claim to have is
more likely to be shaped by a debate with the clinical social
sciences and the level Df-acceptance which these opinions
find in the legal system. It is to be hoped that a discussion

of a critical theory can contribute to this.

Thére is however no monolithic position of any kind within
social science discourses, ana disciplines pften consist of
the debates and personalities of the disagreements of matters
of theory. The operation of the criminal justice system is
subject to demands of bureaucracy, central administration, no
doubt even political pressure, all of which must be mediated
through the application of legal doctrines and the
interpretation of acts and statutes in terms of these
doctrines. In this cauldron of gpinion and intellectual
endeavour, criminology operates as a player, and it is caught
between.staying within the framework and categories of the
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criminal law, and achieving a hearing through the
compatibility that this form of the discipline bffers, or of
branching out and staking its claim as an independent
disciplihe, working in an inter-disciplinary forum with a
conceptqal framework which is independent of law and sourced
in social theory and political economy. The demands of a
critical theory which aims to be more open about the values
which it supports and opposes the visage of neutrality which
vis often employed very succesfully by other discplines and
professional discourses, need to be very clearly developed
and explained. The call fo} accountablity within an academic
context always runs the risk of becoming partisan or of being
utilised in a p;rtisan and political way. The concept of
academic pursuit, and the role of social scientific
disiplines are to be of utility to the society in which they
operate, but knowledge is already at the call of powerful
lobbies and forces and a committed social theory which takes
~accountablity as one of its important social strands cannot
be structurally tied to political movements without losing an
element‘of its academic aura. Both this quality of an
ac;demic aura, as well as the role of social theoretical
knowledge in the establishment of profesions and_professional
bodies need to be carefully evaluated, because while
iﬁtellectuals may scrutinise the world and its sodial
relations, they themselves are important players in the field
of social relations. The resources which they demand, and the
value attached to their work and influence show the
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importance which societies attach to knowledge. The growing
‘influence of the New Right, and the legacy of their ‘though
which is‘likely to reméin long after they have become part of
the 'old right’ is a rethinking of public funding of crucial
aspects of social life. The notion of ‘public’ is under
pressure, especially where the state is expected to fund
this. Universities have found it more and more difficult in
the 1980°s to‘maintain the level of state funding of earlier
ideologies, both in Britain and South Africa. The quéstion
of accountablity of a discipline raises interesting problems.
in thé field of criminology, because not only does it'covér a
field of social activity which is extensively coyered in
popularkdiscourses, but also every single individual has His
or her own discourse concerning crime and what ought to be
done about it. fhere i1s a possibility of an estrangement
between the sentiments of the public (although it must be
said that an investigation into how this popular discourse 1is
settled is also an important method of inveétigating the
operation of ideology) and the work and opinion of
criminologists. This was certainly the case with the radical
theories which marked the study of critical criminology.
Critical theory itself has a much older tradition and to
build up a profile of what a critical criminology can be
under present circumstances it 1s necessary to investigate
both these traditions. The relationship of criminology with
law, one from which it may strive to escapé, but always seem
to return to, places the disipline in contact with a

‘
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tradition of social thought and social thgory which still
bears the fingerprints of the Enlightenment. This tradition
.which holds the individual responsible for the acts he had
willeq shows how the vision of Man (as he was then ) held by
the influential figures in a society become fixed in the
social and political relations of thé social formation, and
how these ideas can retain influence as long as bodies of
proféssional knowledge and the étructures which they staff
maintain the tr&dition. Thus, full knowledge, equalityiand
responsibility are brought to bear on the guilty individual.
The demands of later theogies which cohflicted with this
contruction of personhood has had an effect, and ideas which
mediate the absolutist position of the individual in law has
come iﬁto play, creating the space for mitigation and
consideration of social circumstances. The role of
criminology, sourced in social theory, can be to trace the
intellectual and social origins of the conceptual béggage
which makes up many of our peréeptions of the world of
deviance and social control, and in this way deliver an

explanantion of law and society.

In an influential study, Hall (28) makes the point that:
“"The oﬁvious but frequently neglected point is that
crime is differently defined (in both official and lay
ideologies) at different periods and this reflects not
only the changing attitudes amongst different sectors
of the population, as well as real historical changes



in the sociai organizafion of criminal activity but
also a shifting application of the category itself, but
thé governing classes to different groups and
activities in the course of, - and sometimes for the
purpose of providing the ground for - the exercise of

legal restraint and political control."

When describing a theory which encompasses a wider ambit than
the bureaucratic-legal aspects of criminology, the
construction of models'of society cannot simply be drawn froh
abstraction - the adegquacy of a theory is related to the
efficicay of its methodologies and the extent to which it is
convincing as an expressién of "truth’, although this in
itself is one of the most problematic features of social

science.

To show that crime and social action are linked to political
ideologies and economic factors, which is something that
criticaibtheory postulates, it is essential that research
projects are based in empirical work, without however raising
the requirement of empiricism as a covér to silence questions
around theory. Traditional Marxist theory has privileged
certain classes (defined in‘terms of the structural relation
between capital and labour) and ascribed progressive values
and transformative cultural values to the memDEfs of these
classes. In some forms, now considered ‘reductionist’ in many
circles, these classes were the bearefs of progressive values

- 37 -



~and were the voluntarist actors which would set into motion
_the inevitable and fixed advance of history through

the scientifically predictable phases which would then
culminate in the end of pre-history and the origin of true

history. (29)

In retrospect these and other hypothesis of dialectical
materialism seem hopelessly incorrect, and particularly at
the beginning of the 1990°'s whgn the states of Eastern Europe
proclaiming ‘real existierende Sozialismus' h;d beén
transformed through poﬁulgr protest and direct political
action. It is interesting to note the opinion of Habermas,
expressed prior to the political challeﬁge which transformed
theée states: “;..er [Max Weber] hat mit seiner Prognose dass
die Abschaffung des Privatkapitalismus keineswegs ein
Zerbrechen des stdhlernen Gehiuses der modernen
gewerblichen Arbeit bedeutet wirde, recht behalten.
Im 'real existiere&de Sozialismus®' hat der Versuch, die
Burgerliche in die politische Gesellschaft aufzulosen,
tatsachlich nur deren Bldrokratisierung zur Folge gehabt,
er hat den okonomischen Zwang zu einer alle
Lebensbereiche durchdringenden administrativen Kontrolle
nur erweitert.” (30)
It has often been stresséd that there was little in common
between the East European states, and the Soviet Union state
form, and the goals of Marxism, but the demise of the
Communist parties in the countries where they Had access to
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state power has become part of the complex history of ideas
which has shaped much of the past one and a half century of
-debate in social theory.

The curious twist in the story is that the South African
Commgnist party was ‘unbanned" at the same time as the Russia
gbvernment declared illegal the Soviet Communist party. It
wiil be for historians to write an definitive account of this
period of change, but the development of critical and Marxist
sourced social theory had parted ways with the official
Communist parties a long time ago, and it is submitted that
these geo-political changég will only affect social
theoretical models in an indirect manner.

The éweeping changes in Eastern Europe had been interpreted
by some commentators as a ‘'victory’' for capitalism and an end
not only to ideology but even to social theory.(31) This
position still needs more evidence, and particularly the
evidence of time to show its accuracy. A book on the History
of Communism, assesses the future of the doctrine in the
following terms:

“One thing however 1is certain: wherever there is
perceived injustice, opbression, exploitation and abuse
of power there will still be a need for an organisation
of political protest armed with an emotionally
reassuring set of action—based theories."” (32)

It has been éuggested that this period of history was the
achievement of an economic liberalism, but in the South
African context the perspective is very different. These

- 39 -



macfo—po}itical changes and the end of the cold war have
certainly playéd an immense part in breaking the deadlock
between the Nationalist government and the African National
Congress.

These forces at work and their political consequences will
change the nature of the apartheid society, even if it is too
.early at this stage to describe what it will producé. This
transformation will make new demands on social theory, and
position on crime and the role of the state will have to be
developed to keep pace with the society. The role of a
critical criminology incluaes addressing the demands of
theoretical clarity. The feeling that one can never achieve
more thah a provisional understanding of theoretical
questions appears to be at odds with the.certainty that
~people have come to expect of a scienfific discourse, but for
a theoretical model in which gquestioning the assumptions of
itself is paramount, the issue of projecting éertéinty onto a
field of study, rather than finding it there must be of con-
cern. The same scepticism must be applied to the methodology
and results of research done in this tradition. This is not
to devalue the contribution of critical theory, but in fact
the opposite - only wheke the methods and aims of research
are continually under review can results be delivered which
corresponds to high standards. The conflict between
positivism, hermeneutics, idealism and historical materialism
is oniy easily explained at a superficial level. The changes
aﬁd developments within traditions of theory téke
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place in response to many factors and in terms of the
discourses and insights available to those debating the
topics within their societies. The tension between holistic
and particularistic theories are replayed within the
theorerical models: linking the general with the particular
has implications for both, and the validity of a theory
depends on whether these different levels can be related to
each other in fashion convincing to those who pronounce on
the validity of theories.

This last aspect forms a seperate and intense debate within
the scientific world, and the criteria for social science and
natgral sciences differ, but with no final answer given on
which requirements are necessary for either. The nature of
the relation between the evidence, the object of'study ahd
how this produces the conclusion forms part of this debate.
Relativism is normally used as a pejorative within research
communities, but the attempts to describe adequately (for
whom?) the epistemological form of the nature of aspect of
the world continues to pose difficult questions around the
limitations of our methodologies and philosophical insights.
Runciman (33) offers the following opinion on this topic:

"To deny that universal validity attached to any claim to
knowledge advanced by members of a ‘scientific ' culture
is not to be committed to a claim that this proposition
itself is universally true.

But it is to deprive all academic enquiry of its (self
set) purpose. There is in practice no escape for either



the natural or social scientist from a correspondence

conception Df_truth.“
There.are other opinions which challenge this assertion. In a
field of social theory like criminology, the problem has not
only'been the difficulties of assessing the epistemological
gemaﬁds made on the discipline, but also the intrusion of
moral and political value judgements. Runciman sees a risk
in that researchers could be tempted into introducing
untestable evaluative presuppositibns instead of developing a
’éenuinely éxplanatory theory. (34) The great names in the
historybof soclial science Have wrestled with the demands of
neutrality and objective science in the study of social
subjects and interaction..There is a sense in which all such
efforts, no matter how thorough or broad they were, or even

how. they consumed the lives of the researchers, their work

still failed to answer the object of their attempt.

In a critical tﬁéory, the e%fort of applying method result
from the tension between the economic abstractions one the
one side and the attempt to do justice in the aéalysis to the
subjective meaning attached by the people to those life
"experiences. Runciman suggests that concepts normally
understood as the vocabulary of ‘'left wing sociologists’,
.like “crisis“ and "contradiction" can be used in

“..;the framing of a theory which does provide adequate

grounding for the initial hypothesis of the cause of the

reported change, or lack of it, in the institutions and
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practices of the society under study..."
provided that it conforms to the standards demanded for
scientific knowledge: |

"... it has to be shown to do so by the strength of its

resistance to!attempted invalidation."” (39)

- The social sciences have seen the debate on theory and method
.develop in a direction where the empiricism and method
according-fo the definition by Runcihan are challenged. The
investigation by Kuhn (36) and Feyerabend (37) intd the
nature of advances in the ;cientific world focussed aftention
6n the nature and mechanisms of changes in scientific
theories and paradigms. The jump from ‘crime’ to ‘pgradigm’
may appear large and even esoteric, and yet even in assessing
our eVeryday life, and in the reception of complex scientific
work into day—-to—-day discourse, many of the strategies and
‘methods of scientific discourse analysis are employed. The
efficacy of methodologieé'and;the veracity aof their
conclusions do have an impact on everyday life, even if this
_ié because of the depeﬁdence of modern culture on the

scientific discourses to explain the world and its reality.

Using theory, or theoretical concepts consciously is more
remote from people’s expériences; and specifically in an
Aano—SaXon culture where/even academia is notoriously
‘pragmatic’ and anti-theoretical, expressing social action
'and social structures in theoretical terms can be seen as



problematic . Given the fact that criminology has not
-with all the power and institutional practices which that

involves, the theoretical assumptions and explanatory
categories used by a critical theory do not find a high level
of public recognition and accebtance. Framing one’'s life in
terms of radical theoretical concepts is simply not how

people understand their lives.

Keith Devlin describes the experience in this way: In the
process of being educated and becoming'an acitve member of
society, onevhas "...already absorbed a great number of.

theories .... Forbit is in terms of theories that we

encounter and deal with the world we liVe"in...

Indeed, the frue mark of succes of any theory is tha§

it becomes so 'obvious’ that no one regards it as a

theory anymore. Yesterday’'s new theory becomes today’'s

commonplace." (38) |
If it is accepted that a correspondence theory of truth is
the only acceptable form which a philosophy of knowledge can
take, 1t may seem that many of the problems of radicai and
post-modernist theorising are not really problems at all: The
theory produces results that are conviﬁcing&in the eyés of
the professional and lay communities and ultimately this
theoretical truth, as demonstrated by the empirical work,
achieves acceptance - either as an accepted theoretical
position or as a commonplace. If however, the sceptics of the
scientific method are correct, and the validity and
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acceptance of a theory and its model of the world can depend
on factors outside the elements accorded recognition within
the strict scientific model, it is perfectly possible thaf
the common places in which society is understood could be
nothing more than ideology, even for»thosé who consider the

‘meaning of ideology pejoratively, as a distortion.

Marx, in some of his writings goes further by suggesting that
the ideas of every epoch are the idgas of the ruling class.
{(39) This can (but does qot necessérily have to) be read as
saying that what is believed about society’'s values, even its
phiiosophy and ethics are linked, or in reductionist farm,
reflecti&e of the dominant economic class position.

Such an interpretation would be considered vulgar and a
functional expediency by manyAtheorists, and the tradition of
critical theory consists of the effort to develop the
materialist thesis into a theoretical model which does not
remain trapped in analysis which uses simplistic forms of
power and identity. To suggest a complete functional
expediency between beliefs and interests depends on a clear
relationship between power and knowledge, and thefe is an
insufficient amount of evidence which can show that economic
interests are necessarily reflected in the cultural,
 ideologica1 and ethical values of a social formation. What
has however been shown through historical amalysis 1s the
tendency of the values of the dominant social and political
forces to carry far more weight than competing values, of



less powerful groups and individuals. Here the work of Marx
on the WDodcgtting laws in the Rhinelénd (40) ,E.P.Thompson's
analysis of the Black Acts of 17th century England (41i) and
the work collected in the volume Albion’'s Fatal Tree.(42)

can be considered as the examples to follow.

The attempt to discuss social theory without addressing the
marxian and Marxist legacy is very alluring because the
rigour and complexity of this holistic, systematic and
‘scientific’ approach tends to dominate rany text or analysis
to the exclusion of other aspects. For.researchers new to the
field, the maze of arguments about Marxism, against Marxism
and pafticularly the disagreements between conflicting
variations of Marxism can appear overwhelming. The latest
twist in the debate, which follows the war of words between
the Post-Marxists and the changing Marxists, come at the end
of a long and intense debate. The extensive legacy of Marx's
own writing, and Engels, followed by the various orthodoxies
and their opponents already make an exhausting reading list,
and the tradition of critical theory originated in the
debate around the second international and the increasing
unpleasant spectre of Stalinism. In the‘response to this,
»various positions came about: The Frankfurt School, the
existentialism of Satre and his opponent Merleau-Ponty, the
W6rk of Althusser and in response to this,'the discourse-
analysis and Post-Marxist positions. There are major
theorists like.Foucault, who has been classified as Marxist,
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Anti-Marxist and structuralist, and wherever he really fits
in, has had a crucial impact on the debate around social

theory, government and law.(43)

The concerns raised by the expressions of competing and
conflicting theories mirror the conflicting demands made by
participants on a social formation, competing for its
resources and the recognition of their demands. This is
éeldom expressed or experienced in these terms, and these
activities are constructed through values, ideas and
traditions of the social formation. The resolution of these
conflicts are the life-experiences of people and societies,
and the role of social theory can be understood as adding to
the knowledge through which these experiences are understood.
This concept of knowledge‘must be approached with care,
because like concepts of the life-experience, the possibility
of implicit ideological valges and the privileging of social

groups through their access to language is always a reality.

A working hypothesis of a correspondence between the
iangauges and concepts used in a society and the perceptions
validated by the forms df'knowledge of that social formation
lies at the basis of considering the impéct of ideology on

the analysis of social action, like crime.

If one could know what is true and be certain of an ‘'correct’
understanding of society, it would not be necessary to
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concern oneself with the existence of meaning 1in society and
the forces that shape the possibilities of knowledge. The
extent- to which a persoh is held responsible for what he ér
she'knows finds a measure in the concept of guilt used in the
criminal justice system. In a traditioﬁal criminology which
does not problematize the the nature of society and seek to
understand the social relations in terms of their wider
impact, it is paossible to hold a position that it is not
difficult to know what a crime.is. Where more rigorous
demands are placed on the input of social theory aﬁd
philosophy in the criminology, then the use of concepts like
the state, law, order and crime cannot be seperated from the
consequences of the fact that they are embedded in the values
of those who operationalise the structures qf the state and

the economic implications of the distribution of power 1in:- the

social formation.

According to T.J. Van Heerden; in a paper on lIdeological
Violence in South Africa, ideologies contemplating a change
of the state, drawing on a conception of an utopian state,
tends to be:"...speculative, unpractical, of farfetched, in
so far as they cannot be plausibly accomdodated without
.seriously disrupting the peaceful and harmonious course
of things.” (44)
What is intriguing about this statement is not that utopian
ideals may be unreal, but that the presenf'state is assumed
to be peaceful or harmonious. Having defined the state as in



service of the people (45) and the ‘ideologist' utopiah
strategy for "..creating an atmosphere which would be '
| _suitable for a total onslaught.“‘(46), he concludes
that the supression of all forms of ideological vioience is
the task of all, and "Without [(this coordinated action] no
state would be able to maintain its integrity, the good

life, and harmonious co-existence." (45)

" The fact that a large number of activitities covered by this
nebulous concept (like political slogans, social action by
rpolitical groups, and seeking information -'rumourmongering’
iﬁ Van Heerden heavily ideelogised language), are all basic
civil rights which ought to be protected by the state, not
suepressed, does not seem -to form part of Van Heerden’'s
perspective.

Thet there is an intense debate about the nature of the state
cannot be hidden from view by the_platitudes of the
government spokespefsons, but this does not hean that‘they do
.not try. An example of this comes in to opinion of a previous
Mihister of Law and drder who has said:

“... it can only justly be claimed that the [Police]
Force has...always maintained Christian norms and
civilised standards. ....ensured the inviolability of
freedom in eur country.f. at all times ensured the
independence of the judiciary and equality in the eyes
of the law as well as maintaining law and order and
promoted the spiritual and material prosperity of all
its people. (Vlok, cited in Dippenaar, 1988)" (48)
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Against such opinion - at odds with the experiences of
thousands of people - , 1t is important even to be able to
explain how such widely differing versions of reality are
possible. The role of a critical theory is to attempt that
explanation, and to produce a close reading of the discourses
in a society, which should bring one closer to having a

" collection of sets of knowledge which make up the experiences

of the members of a society.

Turning to the tradition of critical theory to explain
society, does not easily solve the difficulties of
determining how one knows the truth, or how one has access to
the meaningful real existence of people. Critical theory
offers a tfadition of being concerned with these matters, and
takes it's form and discourses from debating these issues.
By accessing the tradition of thought which draws on the
Marxian iegacy, the extent of the debates and the complexity
of some of the formulations and concepts are bewildering, and
in working one’'s way through the various traditions, it is
useful to consider the opinion of Sorel:
"Marx’'s language frequently lacks precision because he
tries to embrace in a single expression the totality of
a hisforical ﬁovement, and to think it in all its
complexity. The [human] intelligence does not have the
means to express such a synthesis.'" 1in Hughes (49)
Hughes further explores the link betwéen Croce and Sorel,
who both beliéved that Marx had offered what had to be



considered a necessarily partial view of social reality.
Sorel held that "Marx was right....in not sticking to
empirical description of social complexity and in presenting
the great conflict... in the form of struggles ...between
antagoniétic partners." (50)

Other theorists might well disagree with the idea that Marx
did not stick to an empirical description, but thé broad
Hegelian sweep of the dialectic brings into the analysis a

a form of speculation that is not readily reconcilable with
either a science of history or a scientific political

economy.

In aﬁalysing the paradigm .of social theory discourse, it 1is
useful fo dissect the nafuralist, and anti-naturalist strains
and the scientific components from the metaphysical. This
does not imply clear choices, for Marx or against critical
theory, but is an acknowledgement of the intellectual history
and -development of a discourse. Sorel held marxian socialism
to be a "...grab-bag of novelties that required a painstaking
sorting out; half nineteenth century scientist half
twentieth-century prophet,.." (51)
Using social. theory to deal with the phenomenon of crime,
while moving towards the 21st cehtury, in a world apparently
unable to conceive of practical alternatives to capitalism,
~will require deep and thoughtful s£udy. Describing the
transformation of an imperial colony into a quasi—nat;on
state engaged in a violent social struggle between privilege
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and democracy needs empirical'research based in theoretical
modelszhich come cloéer to describing the reality of that
social formation than theories that can only account for
cohflict as pathological. Added to this, fhe discourse of
criminology will have to focus on effective communicafion
outside its community of scholars, and to engége at all
levels of society in the debate of what it means to define

and control crime.



CHAPTER 3 SOUTH AFRICAN CRIMINOLOGY;

‘The origins and colonial-racist nature of South African
criminology has been researched and commented on in‘the paper
"Adopting and adapting Criminological Ideas - Criminology and
Afrikaner Nationalism in South Africa‘’, by Prof D Van Zyl
Smit.(1) In this paper he assesses the relation between
academic criminology and the political rise of Afrikaner
nationalism, including the impact of the Nationalist
Government since 1948. Neither the nature of the South
African state nor the rolé of academic Criminology in South
Africa can be properly understood without giving
éonsideration to the role.of Afrikanerdom in South African
politics. The manner in*@hich the National Party used its
control of the government to further the interests of its
constituents (often at the expense of those who weren’t
constituents at all) cannot be seperated from the economic
and social struggle in which the links between race and powér
were cemented in terms of an Afrikaner/White ideology, and
subservience, powerlessness and economic infantilization for
those who did not fall within the racially exclusive

categories of white supremacy.

The founders of academic criminology had drawn on

sophisticated European theories, including thé Dutch Marxist
criminologist Bongers (2), but this had become reinterpreted
within the context of Afrikaner Nationalism, and the focus on
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the subject narrowed to a racially defined ethnic group.
This history of ideas came to have a powerful influence. on
the South African criminal justice system, since after the
change of governing party in 1948, the official discourse of
criminal and penal policies, which had until then been
framed in a mixture of classicism and scientific positivism,
were heavily influence by the ideologies of race and their

‘specific interpretation by an interventionist government.(3)

As Van Zyl Smit points out, the earlier discourses were not
free of racism: ”The very‘detailed Annual Reports of the
Prisons Department drew to the attention of thevwhite
middle classes an additional aspect of the 'white man’'s
burden’, i.e. the ‘dangerously’ high rate of crime
amongst_the African population The message was that all
whites should stand together in the face of a common
enemy." (4) | ‘
This call for the whites stand together can clearly be seen
echoed in the call by Van Heerden (5), for everyone to stand
together against the total onslaught, during the 1980°'s. The
‘"racism had become less open, but the very clear implication
of the total war ideology was that an ill defined group of
blacks (perhaps those who engaged in some of the forms of so-
called ideological violence?) were the enemy. The divisions
of race had been part of the entire South African history,
but had become part of the grand ideological theme of
apartheid, and through this process the tensions within the



country had become exacerbated.

The work of Prof G Cronje of Pretoria University came to be
seen as the 'important and comprehensive intellectual
justification for racial apartheid. (&) Retaining the
perépective that capitalist forces constitute the cause of
crime (which Cronje had accepted from his mentor Bongers) but
seeing these forces "...in combination with the threat from
liberals and communists who denied the national
distinctions. " (7)
The aim of social policy ;nd the role of a criminal justice
system ought to be one in which the 'volk’ (the people) was
paramount. For Cronje, and the other Afrikéner nationalist

criminologists the wellbeing of the ‘volk’ was the key, and

the "individual is a subordinate part', of the people.(8)

This perspective depends on placing the different °'people’
within the geographic SDUtH Africa in a hierarchy, Afrikaners
(Boers) first, then'tHe English and other foreigners,
followed in a fundamentally subordinate position to the
Whites, the Asian; so—caled Coloureds .and the Black Africans..
One of the curious aspects of apartheid is how the divisions
into ethnic groups had been legitimated, and the vast exteht
of the impossibility of making such classification stick as
iegal.categories: The curious practice of people officially
changing their ‘'racial category’ was an.ongoing feature of
South African life,‘although it may seem bizarre to
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outsiders, the fact that all rights, of voting, education,
‘residence, economic opportunities, everything singlé aspect
-of one’s life in South Africa was to become determined by the
racial classification. This exceeds the ordinary (i1if no less
objectionable racial ﬁrejudices ) forms of discrimination
»which structure social interaction in many societies

because of the devastating effect of the legal and civil

consequences of racism as official state doctrine and

background to all policies, backbone to many.

The political ideals, ideas and the role of the state were
‘all understood in terms of the importance of Afrikaner
Nationalism and its Neo-Fichtean concepts of 'volk’' and
sbvereignty. (?9) This was essentially based on the notions
of purity of a-‘people' and imbedded in a discoutrse which
;ccepted the intellectual and culturél inferiority of the
“Natives“.

Already in 1933 Willemse and.Rademeyer had written in their
‘Kriminoldgie' (10):

"“Personally we are quite conviced that the Natives will
eventually be moved to our North-Eastern borders; so
that they will not continue to exist like indigestible
stones in one’'s stomach as economically and comenally
inorganic objects in our society. It.will be the best
for us and tﬁe Natives: for we whites shall fight to the
bitter end for the purity of our blood and mores. "

. N - - }
Such sentiments are shocking and offensive to researchers and



actiQists committed to the values of non-racialism, but it
brings two questions to the fore: Firstly, these views

are in accordance with the offical policies which structured
the South Affican state for more than four decades, and the
leg;cy lies heavily on thé urban development, and
demographics of the country. Not only are the attembts to
achieve this physical seperation still scoured into the South
African landscape, but these views, this ideology of white
supremacy 1is still deeply carved in the social practices and
ideological position of many white South Africans, and the
practices of racism, disc;imination and the commitment to

ethnicity as a political tool for power and an expression of

social identity is represented in all communities.

Secondly, the process through which academics and researchers
express their commitment to values and ethical standards in
their work is a controversial practice. The fact that the
early years of ‘iiberalism’ and scientific positivism had
laid the basis for a racially divided criminal justice system
shows that a commitment to objectivity and neutrality
privileges the'common places (11), the theories of society
which have gained popular acceptance with the decision makers
and wielders of power, and tﬁat the distance, which is to
ehsure truth, becomes a paralysing chasm that can serve the
forces in power, whether their rule is legitimate or
tyrannical. The committed‘social theorist, who may choose

to draw on a critical paradigm seeks to ensure that the
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values represented in the study are made accessible, and thus
open to scrutiny. This process of scrutiny, a critical
theorist would submit is moré likely to serve the interests
'of truth thanva false:objectivity which distorts the
perspective by allowing a relation of power to appear as a
natural and justified given. Thus, objectivity is as much an

ideology as the committed works it seeks to criticise.

Where ideas and values are accepted as either commonplace, or
where they are infertwined with the social and politicalb
idehtities of groups and beople addressed by a.text or a
piece of research work, they will not 59 experienced as
values which need to berdefended or explained. In retrospect
the work of Willemse and Rademeyer (10) is re%arkable for its
crude analogies, although it cannot be said that the values

expressed have disappeared from South African culture.

What certainly has changed, is the failure of the attempt at
implementing the systematic and ostensibly ‘“scientific’
policy of apartheid. The intervening years saw Cclose links
between the police, the prison service and the departmeﬁt of
Criminology founded at the Universit; of Pretoria.(12) These
links meant that policy and administration of extensive
aspects of the criminal justice system came to be influenced

by the Afrikaner Nationalist style criminology.

The work of Prof Van Zyl Smit has also shown the impact of



these ideas within the framing of the discipline of

Criminoiogy at various universities in South Africa:
“"To an outsider, this criminology seems strangé and out
of touch with reality.... it is the product of a
specific combination of intellectual and national
movemehts. It has become embedded not only in a large
part of the South African university system, but also in
the discourse of poweful bureaucracies: viz the prison
serQice, the police force and a large part of the social

work profession." (13)

vThe social crisis in South Africa seemé to be summed up in
the phfase - ‘out of touch with reality’ . The political
rea}ity of apartheid with its resettlement camps, corruption,
bureaucfacy, the ideologically motivat;d ‘make believe’
states with widespread poverty, and excess by the usually
dictatorial leaders, the overwhelming housing cfisis in urban
areas with resulting overcfowding and homelessness - all of
this is so far removed from the rhetoric of seperate‘ngtions
and the phony ideal of 'freedom for groups’ through self-
determination that there is a real difficulty in bridging the
language gaps created by the apartheid euphemisms, that
significant parts of the white population may find it
impossible to visualise and understand the nature and extent
of the social crisis in South Africa. The directness of the
1930°'s racism has given way to a sanitized language in which
the intention of government policy is never equated with the



racist and discriminatory practices which their enforcement
entailed. The progress of the attempted creation of a
seperation between the‘ethnic groups (13) runs in parallel to
the rise of euphemism and the denial of racist intent. The
debate around social theory and truth must consider and
explain the fact that a contentious position may be accepted
as undeniably frue.within certain sections of the community,
and flatly contradicted by others. The possibility that a
so;ial scientific discourse, or an intellectual discourse may
be fundamentally unable to supply a definitive answer in
matters of social dispute‘must be considered, but also that

in formulating an answer to such a proposal the potential

limitations of a discipline may be defined.

Van Zyl Smit judges the succes of the Afrikaner Nationalist
ériminology as one of the factors contributing to its
intellectual stagnation. (14) The 'cosy cohabitation’ with
the bureaucracy and centre; of power has made it vulnerablé_
to the decline and [potential] fall of the apartheid state.
The battle for power and control is still in full swing, and
it has been suggested that the radical reforms of the
nineties have been forced onto a governing class which has
vbegun to feél threatened by the threadbare legitimacy of its
position. The exact nature of the negotiations taking place
at this point will only become clearer when the documents
containing the actual positions taken by the participants
become available, and they can be assessed against the
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background of othér historical evidence. This peripd of
continuing economic and political crisis has taken its toll
on the remaining aspects of the Verwoerdian vision, but a
real threat to the dominant social, political and economic
pos;tion of the racially defined ruling class has not truly

materialised.

It is interesting to note what Hans Magnus Enzensberger has
said, in agreement with Marx:

“No ruling class will simply go away due to a sudden

illumination of its EDral qQality.“ (13)
Between 1960 and 1990, the message from the governing Party
did not change - wHite political contrbl is not up for
negotiation. The manner of the message changed, and the
style altered radically, moving through the stage of
‘Apartheid is Dead’ (16) and 'Adapt or Die’. (17) These
vpositions of Koornhof and Botha were always fiercely debated,
as to whether they could be taken as signals of fundamental
change or were merely part of the continuing smokescreen and
disinformation put out by a cunning government. The state
resources, bureaucracy, social control apparatus, incldding
.the criminal justice system were put to use in a 'law and
order’' policy, meaning not only that the powers of the police
were extended, but also that the military and intelligence
sections of the government would act in defence of white
political domination and the racial exclusivity of state
power. The guestions which a critical theory of crime must
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bring to the fore, can be expected to cover issues concerning
the accountability of state spending, the implications for
citizenship of the activities of the secret government
agencies, because all of these forces were acting in defence
of 'law and order',‘and the interests and values of this form
of policy could not be condoned or rejected by a significant
majority of the popuiation. The theme of law and order runs
through criminological concern because of its prevalence as
a justification for actions by officials on behalf of the
state.Its ideological nature (either as a perspecfive amongst
Vother-possibilities or its nature as a distortion of truth
and reality) is usually denied by spokespersons for the state
and by those holding social theoretical and jurisprudential
positions which analyses social formations in a form which
seeks to impoée ahistorical and idealist perspectives on

social action.

In an address to a Natiomnal Criminological Symposium on Crime
Prevention (28 -31 August 1972, the Deputy Minister of
Police, the Interior and Social Welfare and Pensions) J.T.
Kruger stresssed the role of government, then in terms of
the 1961 Constitution: (18)
"The State’'s duty expressiy declared that it is convinced
of the necessity to stand united and to secu?e the
maintenance of law and order and to further the
contentment and the spiritual and material welfare of

all in our midst." \



This is vefy similar to the description of the police force
given by Minister Vlok in 1988 (19) h

In the earlier ministerial speech, Kruger ekpressly committed
himself to an idealist and ahistorical concept of crime, in
commenting oﬁ the role of criminology and sociology:

“What is more any definition of a crimé which would,_as
some defin;tions would seem to suggest, be subject to
constant change, must for obvious reaéons be
unacceptable."” (20)

This opinion goes against the intellectual heritage of the
early Afrikaner Nationali;t criminblogy, which‘althougﬁ
flawed in terms of racism and ascribing privileged status to
a partitular definition of an ethnic and cgltural group, did
attempt to take the interaction between social forces and
individual action into account, and considered the impact of
" economic conditions on crime and law enforcement. It is

ironic therefare that the book of these conference papers 1is

dedicated to Prof. Cronje.

Van Zyl Smit has suggested that this atheoretical approach is
a consequence of the intellectual stagnation brought about by
“the proximity of this form of criminoloqy to the centre of
power.(21) The newer editions of the traditional textbooks of
this tradition appear with the more blatant racism excised,
but according to Van Zyl Smit, the euphemism which
‘accompanied the government’'s efforts to achieve the

- metamorphosis of racist apartheid into 'seperate



development’, seems to have led to a silencing of the
theoretical perspective in the official brand of Criminology:
“fthis mainstream criminologyl... has been unable to fill
the theoretical void which has come about with the
crumbling of its intellectual base." (22)
He goes on to suggest that the result of this is a diluted
version of the Cronje Criminology - neutered énd akin to
pragmatic, atheoretical work. The consequence of this
intellectual cohabitation with power hés brought on a
stagnation, leaving a social theory which can offer no real
insights,y into the natur; of crime or develop a perspective
which can act as an intelléctual force in discussing the
issues of deviance and social control, particularly in a time
whichAcan be seen as the " ...struggle for the survival of

the South African state in its ;reformist"phase.” (23)

Despite the official doctrines of criminology and apartheid
coinciding in this form, and the former acting as an
intellectual justification for the latter, the political and
social struggles of people do not conform to the demands of.
the institutional discourses without.putting up a resistance.
The policies of colonialism and apartheid have engendered
forms of resistance, and many of the actions which Van
Heerden (24) would consider 'ideological violence’ are the
mechanisms of expressing this resistance. In a case iike
South Africa where the social conditions were commonly
understood to be moving towards é civil war, a theoretical



discourse finds it difficult to maintain a position without
being utilised by the various factions, contesting the arena
of power. A social theory needs to be able to encompass
political actiQity and movements within tne ambit of its
explanation, and be able to account for the formulation and
control of dissent to the status qua. The apptroach taken by
criminology would appear to be more restricted than that
availaole to sociology, because in its tradiﬁional form it is
linked or limited to the definition of crime formulated by
the criminal law. Van der Westhuizen considers this
definition of crime as the ‘'classical definition® and this
means that crime is: "an act or omission forbidden by law
under the pain of punishment.'" (26)
This position is more accurately describeo as a description
- of the language used in the official discourse of social
control, and does not add explanatory knowledge to the
concept of crime. Where the concept of‘the state is not
considered as part of the explanandum, the result of such an
inquiry remains at what is considered a micro-level of
research, and where the values of the official bureaucracy
and the signification of meaning by social actors at an
institutional level have important consequences et the micro-
level, then the perspective cannot be considered sufficiently

descriptive, but must be seen as limited.

The delegitimation of the state becomes a constant feature of
the social structure in an unstable political system,
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particularly where the limits placed on access to the
processes of political power, are_compounded>by levels of
poverty and social deprivation accompanying the political
powerlessness. The undemocratic political system in South
Africa, which the legacy of its racist categorisation, has
clearly become untenable and has been rejected by the
majority of the population. This point has been denied by the
government in the past in an attempt to to claim legitimacy
for its rule. The'philosophical and political consequences of
‘grand apartheid’ and the collection of indepéndént homelands _
were to supply the international and national respectability
of the policy of segregation, and this has clearly failed.
_The solution to the problems of colonial rulei., and as the
apartheid policies have added to them, lies in the fashioning
of a legitimate and democratic form of government. The level
of social crisis and violence which has accompanied the
political and social turmoil now pose intensely serious
questions to a discipline lfke criminology which is concerned
with addressing the issues of crime and deviance: There is no
foreseeable sothion to the issues of political power and
democratic government, although the hope for negotiation
remains. The political instability tends to exacerbate social
problems, and the simultaneously damages the economic
prospects, turning intb a cycle of Qiolence and increasing
unemployment. Assumptions that society is a harmonious,
functioning organ are not borne out be the conflict ridden
reality, and theoretically the assumptions which do not



question the role of the state and the social and economic
structures in shaping the nature of deviance, produce
explanations which tend to satisfy the ideological

.expectations of those who frame them.

Commenting on the requirements of a theoretical position,
Norman Geras says:
“No theory of crime or crime prevention or justice or
punishment is intellectually feasible wiﬁhout a clear
exposition of the social context or an investigation
.into implicit assumbtions about the sbcial context; This
position demands a response to talk of crime, solution
to crime and how to deal with the criminal element, talk
thich is characterised by its rhetorical clarity which
bears little resemblance to the social reality it is
attempting to describe.
To be blunt about a serious criminological problem:
it is a rejection of the simplistic law and order
ideology, the banner of government raised to conquer the
spectre of crime. " (27)
The accusations against the South African government
concerning its defence of the state go further than just the
use of the law and order ideology to deal with crime,
presented in an atheoretical fashion. The legal system and
the criminél justice structures can be said to have
been utilised against political opponents, and added to this
the military and secret sections of the police have acted



beyond the scope of the law in an attempt to safeguard the
unstable political structure. This is undertaken in terms
of the maxim, salus republicae suprema lex, the running mate
of the law and order ideology. In answering the question why
the state would turn to criminal tvrials against its political
opponénts, Kircheimer offers the following opinion:
“Judicial proceedings serve to authenticate and thus to
limit political action. Power holders may have an
infinite number of security interests. Some of them,
though perhaps far-fetched, are arrived at rationélly;
others are the prodhct of imagination. By agreeing to a
yvyardstick, however nebulous or refined, to cut down the
"number of occasions for the elimination of actual or
potential foes, those in power stand to gain as much as
their subjeéts..Authentication removes the fear of
reprisals or liquidation from multitudes of possible
victims, and encourages a friendly and understanding
disposition towards the security needs of the power
holders on the part of their subjects. Tﬁe more
élaborate the paraphernalia of authentication, the
greater the chance of popular participation in its
conundrums. .. In the proceedings to which the public
has some access, authentication, the regularising of the
extraordinary, may under favourable circumstances be
transformed into a deeper popular understanding and
political participation." (28)
Commenting on this position, Denniszavis says that :
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...political justice serves to extend.the range of
political options open to the regime, by enlistiﬁg the
services of the courts on behalf of political goals,
Using these means, a government attempts to secure the
enforcable subm;ssion of group and individual action to
court scrutiny so that those who wield power can
strengthen their:own position and at the same time

weaken that of their political enemies.' (29)

In the legal and political history of South Africa the most
famous trial of this nature was the Rivonia trial, against
Mandela, Sisulu and others. In a book on the case, Mr Justice

Quartus de Wet encapsulates the legal procedure in the maxim

Salus Republicae Suprema Lex. (30) The subsequent history

raisés many questions for the jurisprudence and criminology,
because the development from convicted criminal to world
figure and symbol, and statesman clearly indicates the
changeable nature of the concept of crime, and the disputable

content of the decisions made in court.

The institutions in society which constitute the public
expression of what is legal and illegal are identifiable,\in 
their social relations and the political nature of their
ideas, although the legal process requires of itself and ifs
participants to accept the creation of a distance between

its process and the world of politics. The conviction of

someone for a crime in a court of law, is a process which



is woven into the complex web of ideas, institutions and
social relations which make up the perspective of legality.
This is a mixture of morality, judgement and a certain amount
of confusion and estrangement - certainly most participants
who find themselves in the criminal justice process will find
many aspects of 1it, let alone the decision ,vvery alien. The
perceived legitimacy of the process depends on the extent
that the political context is understood to have been
displaced by the language and procedure of the legal
discourse: individualization, admission of evidence, and the

’

dichotomy of guilt and innocence.

The power of judgement is estranged from the people or the
community, and is held.by the judiciary on account of the
history of the state and the development of law. This
combination would in all modern societies have created the
definition of merit and position which produces the
judiciary. The comments ;n the legal system and the analysis
of its operation from outside the legal communities which
find their places in the system seldom has a direct bearing
and influence on the legal process, but this is normally
understood to be a positive recommendation rather than a
critical comment. (31) And yet, identifying the underlying
ideas of the system and déscribing the interests which-are
served by the criminal law give us clues and explanations to
the questions of government and the effects of the values and
identitieé of a society on its participaﬁts.
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CHAPTER 4. PHILOSOPHY AND PARADIGMS.

In his paper on South African Criminology Prof Van Zyl Smit
refers to and alternative and Competing form of criminology
which: ”...hés begun ... to develop an alternative vision
which looks beyond the assumﬁtions of the pragmatists to
a society in which true equality will be the norm."“ (i)
This approach questions the role of the law and order
ideology and challenges the notion that crimininology is a
science which offers
"...neutral techniques of crime control."“ (2)
-.The debate around what t%e state is, and an exploration of
of state theory cannot be ignored in a critical theory,
because as soon as the concept of the neutrality of the state
is placed in question as pért of an analysis, an adequate
theoretical perspective 1is required to justify the ﬁosition.
Those who are 1in power and the criminologists who act as
their 'technicians’ keep the system running, often at what
they themselves consider at “all costs’ and this requires
a return to the notion of order, without placing into .debate
the nature of that order. For social scientists an ahproach
compatible with the status qua, at both the levels of theory
and practice, it is inevitable that their assumptions must
include an element of consensus. Where however a theory
includes in its assumpfions the idea tﬁat a social formation
consists of groupings, individuals and structural relations
which compete in a form which does not necessarily contain
a resolution of the conflict, the perspective on the nature



of deviant actions and contradictory demands will be changed.
The same actions viewed from a perspective which considers
the society a harmonious structure, will inevitably aécribe a
negative meaning to these social actions. If the competiton
between social actors is seen as excluding conflict, then all
social actions which chailenge the accepted norms, or stand
for values in opposisition to the expression of consensus
through which the dominant social forces express the form of
the community, is by definition deviant and correctly subject/
to censure. This disapproval éan readily be given official
recognition ana change té criminalisation. Actions which do
not support the values of such a consensus are denied all
social and political validity, and through this the
hypothesis of the consensual nature of society becomes the
presumpfion of order. This points to the limitations of the
structural functionalist approach to social theory, and the
conservative bias that such a theory gives to criminology.
Where the interactive nature of norm creation and the
socially determined context of legal categories are not
considered in the explanation of society, the analysis 1is
liable to statically reproduce the ideological forms of the

state, and present a reified picture of deviance and law

enforcement.

In one collection of essays on South African criminology,
which is identified with the search for a critical
perspective, Dennis Davis links the ideas of Kuhn on paradigm
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with the change from a ‘structural-functionalist’ theory of
society, to the questioning of value—neutfality\and the
emergence of a critical perspective. The development of this
critical méthod’was in response to the limitations of the
theory, which held that

",..the equilibrium of a society... was maintained

through the functional integration of the major social

institutions." (3)
The limitations lie in thelinadequacy of this model to take
into account the true co@plexity of the phenomena it sought
to explain. Neither the stability nor the integration could
be demonstrated without asserting the assumptions as evidence
The fofm of criminology closely linked Qith the state
apparatus, which had clearly shown its Afrikaner Nationalist
colours and socially determiﬁed modes of explanation has in
the past twenty year cut down the extent of its theoretical
involvement with poverty and other social factors associated
with crime, and appears to be turning towards the apparent
‘neutralit?' of the consensual paradigm. This is ironic when
the level of_violence and crime located in a social
eiperience of deprivation and political turmoil have
increased dramatically in the past two decades. Davis
‘concluded his paper by expressing the need for a new paradigm
within which South African criminology can aperate. (4) On
this point he quotes Kuhn:

"Scientific revolutions are inaugurated by a growing

seﬁse ... that the existing paradigm has ceased to
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function adequately in the exploration of an aspect of

nature to which that paradigm itself had previously lgd

the way." (9)
Davis argues not only for a successor of a paradigm that
postulates.society as a cohesive and integrated unit, a
system whichvincorporates the values and interests of
different social groups, but for a successor wh;ch attempts
to deal with the economic forces which structure society and
gives recognition to a search for meaning in social

action. (6)

The reality of the criminological practice of those who
cﬁoose to associate themselves with the critical theory
projett is not one of clear paradigmatic shifﬁs. vVan Zyl Smit
acknowledges this: (7)

"The notion that South African criminology has undergone
clear shifts of paradigm has rightly been criticised as
exaggerated (Unterhalter 1985). Secondly, when
discussing criminological thought in South Africa in
partiéular, one is often dealing with a form of
practical reasoning in which theoretical approaches are
used in a somewhat eclectic and pragmatic manner in

order to justify or make sense of current practices.”

The critique by Unterhalter of the collection Crime and Power

in South Africa goes far deeper than merely commenting on the

limited amount of scholarly empirical research offered in the
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volume (B), it seems to suggest that there are difficulties
with the entire notion of a critical criminology, and that
anylmarxist based analysis is likely to be caught up in the
technical difficulties of Historical Materialism. Unterhalter
dismisses the notion of a Kuhnian shift im the theory by
saying that "...an account of social and moral theory which
laid claim to the laurels of paradigmatic status ‘would
be extravagant to the point of whimsey." (9}
Unterhalter understands the aims of a critical criminology as
>being the ambition to
"...reconstruct the fheoretical foundations of
criminology, and fashion these foundations within that
tradition which is Marx's legacy to intellectual
history, historical materialism." (10)
He goes on to challenge the feasibility of the intention
stated by Davis,
“...to develop a coherent and critical theory for
criminology..." (11)
because of the obstacles resulting from the notions of
historical materialism. Unterhalter seems heré to echo the
critique of Hirst, when he suggests that the nature of
historical materialism is such that it
*”...was‘never simply a question of conquering another
aomain for Marxist analysis."
Crime and criminals are not elements found'in the explanatory
vocabulary of Marx, at least not in the technical terminology
and definitions of the the proceés of capital. Whether this
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fundamentally prevents it from being utilized as the basis
for a criminology remains a matter of debate.AThe incompati-
bility of categories tends towards an anti-criminolaogy.
The apparent coincidence be£weén Unterhalter and Hirst is in
fact nothing more than appearance, because the fundamental
conclusions reached by Unterhalter is that Criminology is
restrained, not by the categories and analysis of
"materialism, but rather by the nature of the law. He
.considers criminology to be an intellectual enterprise which
is in some way shackled by the austerity of legal method.(12)
The attempt of a criticai criminology to
"...locate the explanation of crime within the history
of particular societies..."”
leads the analysis to consider the role of the state in its
historical role. On this, Unterhalter points to the
"...1lmportance of the state in the creation and
enforcement of law, as a means of maintaining social
control, and the ideological dimensions of legality in
reproducing the prevailing order.' (13)
This is considered crucial in a critical perspective, but
" Unterhalter warns df the risks inherent in an attempt to
develop such an analysis: thé threat of failing to achieve a
thorough analysis of these éoncepts will produce research and
conclusions which are not up to standards of adequacy which

social science demands, and which a critical perspective may

expect of itself.



On the volume Crime_and Power in South Africa itself,
Unterhalter is quite scathing. He suggests that its
contrithions raise questions concerning the dimensions and
extensiveness of the State’'s authority, and its link with
ideoleogical and coercive forces, without succesfully
answering them. In proposing an agenda which it did not
'succeed in fulfilling, it fails through superficiality with
"...compressed passages which invoke but do not explain
let alone dissect problematic concepts. (14)
These are harsh words and since the volume was offered as
first steps [ "...a modegt contribution, aiming to break the
mould of traditional scholarship." (15)] it does not quite
fit the work and comes down hard on the critical perspective.
A project for an adequate critical criminology does not fail
because it has an infancy, but will be seen to do so when
this cannot be outgrown.It has to be conceded that the 1983
volume was introductory in many ways, and did not set out to
achieve theoretical sophistication. If a critical perspective
intends to break the mould of,traditional scholarship, 1t
will have to aspire to such sophistication and set out to

achieve it.

At the level of epistemology, the gquestions facing a critical
theory will probe not only the standard of the ahalysis, DQt
also whether the discipline can make a contribution of value
at_the paradigmatic level. Unterhalter suggestsvthat when
questions-of historicism, state and ideology have been
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brought into play

"... pErsuasive answers are by no means self evident, nor

may such answers simply be read off ahy version of

historical materialism, canonical or otherwise.' (16)
This discussion can generate a vast array of possible focal
points, because 1t not only challenges the notion that a
paradigmatic shift has begun to take place in South African
ériminology, but also questions whether such a shift is
necessary or possible. Any change in the nature of a
discipline or the functioning of its paradigm leads into the

heart of the debate on knowledge.

The 1962 book The Structure of Scientific Revolutions by Kuhn
asserted "...the existence of significant limits to what the
proponents of different theories can commuhicate to one
anotﬁer." (17)
Discussing this point in a later article, Kuhn explains that
the existence of these significant limits in ‘translating’
from one theory to another makes it impbssible for an
individual to hold both theories in mind together and compare
them. (18) This comparison of theoretical positions,
and the difficulties associated with the epistemblogy of
;onflicting models also becomeé more complex where it is
applied to theoretical debates in social science. In terms of
traditional science fhe experimental and émpirical methods
seems to offer more scope for achieving agréément on data,
‘than is possible to conceive within the forms of knowledge of



human activities.

Kuhn's structure of scientific revolutions operates on the
basis of impréssive concrete results delivered by a new
theory, thereby posing a challenge to members of the research
community, It is clear that in social sciences neither the
existence of such a research community nor the behaviour of
the object of study can be conceived of in such a definitive
manner, and it has been suggested that even within the
structures of natural science that these concepts canndt be

utilized without further clarification and sophistication.

Faor Kuhn, those who hold differing or competing theoretical
positions, when confronted with compelling results from the
rival theoretical model may endgavour to find out how these
were achieved. (19) Having cast them into limits seperated by
communication diffiéultiES, Kuhn's model provides for a
me:hanism falbeit only a metaphor] through which
communication is achieved:

At first there will be a process of translation between
different theories, and this opens the possibility of
adjustments and equivalent results:

M. 1f the new theory is to survive [researcﬁers] wiil
find that at some point in the language-learning process
they have ceased to transiate and begun instead to speak
the Ianguage. " (20)

Although it may be possible to show that the major ;hanges in
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the scientific world do not’corréspond to the Kuhnian model,
the many questions raised by his model_find no answer 1in
reasserting a ‘'scientific’ model of knowledge which does not
take into account the effect of forces which are understood

as located outside the rationality of the scientific drive.

Kuhn's modellis hampered by the ambiguity of the word
paradigm, and since this is a key concept the effect if this
is felt throughout the analysis. (21) According to Lauden
it.is possible to construct various definitions for a
paradigm. Firstly it is‘a conceptual framework for
classifying and explaining, which entails making certain
claims about natural objects in the world. These are

ontological claims which marks a paradigm off from other

paradigms. (22)

In the second pléce a paradigm will specify the appropriate
technigques and methods for studying, and thirdly, in the
Kuhnian model, proponents of different paradigms will espouse

different sets of cognitive goals or ideals. (23)

Working within a paradigm can therefore be understood as
subscribing to a complex of cognitive valués which will
seperate the supporters of one paradigm from others. 6
paradigmatic shift, -is thus to be understood as a change of
great magnitude, because it will involve changes at the three
levels identified above in Lauden’'s analysis. Where one



ohtology is given up for ahother, the methodology substituted
and a set o% cognitive goals are abandoned in favour of
another, and this takes place simultaneously, rather than
sequentially, it it possible to talk about a decisive
paradigmatic shift. (24) This follows from taking the
position that the paradigm consists of the interaction of

these three levels.

It has to be said that Lauden seems to demand an empirical
correspondence to the mo@el explanation and his cfiticism of
the holist picture of scientific change appears to be based
on a defence of empiricism. Kuhn's theory is perhaps better
understood as an ‘ideal‘type’, which offers an alternative
view, without laying down actual conditions. In the Kuhnian
model scientific theory is advanced only through the immanent
validity of its conclusions.
In particular the nature of social science and the scope of
its investigation makes it i%possible to arrive at
conclusions which have the casé iron solidity which seem to
atta&h to some natural sciences. Where Kuhn addresses the
question of motivation, the reasons for dealing with
particular issues or specific research projects, he appears
to express the kind of scientific, (theoretical or |
epistemological) prbblems which are aéutely felt in a
discipline like criminolaogy:

"Scientific controversies between the advocates of rival

paradigms involve the question: Which probléms is it
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more significant to have solved?" (23)

This brings in the very questions excluded by a 'rigorous’
scientific method - the values and commitment of the
researcher and the ideological framework of his or her work.
The traditional answer would prefer to develop a neutral
method and an objective discipline, which could fhen be
applied to prbblems and issues in a society, and the
application of values and the support for particular
interests could then be perceived as ‘scientifically’ sound.
The position of a critic;i.tﬁebry would be that this
constitutes an attempt to deny the ideological impact of the
the scopé of the discipline and the implication that method
is somehow seperated from issues arising out of the ontology

of the field of study and the epistemology of its time.

Critics of Kubhn are very concerned about the impact of

including what has been pre-defined as '‘non-scientific’

criteria in a theory of scientific change. Lauden writes:
"The clear implication ... in Kuhn’'s criticism is that
interparadigmatic debate is necessarily inconclusive and
thus can never be brought to a rational closure. When
closure does occur it must therefote be imposéd on the
situation by such external factors as the demise of the
participants or thé manipulation of the levers of power
and reward within the institutional structure of the
scientific community."
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For Lauden,this is a real trégedy: “e..this confutes what
philosophers have been at pains for two millenia to
establish: that scientfic disputes are in principle
open to rational classification and resolution." (26)

Thé key questioh posed in this debate is that of scienfific

rationality. The positions taken by commentators like Lauden

is that a theory of knowledge which is open to more than just

the bare boned eésentials is a threat to knowledge and a

betrayal of philosophy. Others argue for the recognition of

thé complex range of factprs which influence scientific
theory : In an article DB the Piltdown Skull fraud, Phillip

T&bias list seven scientifié discoveries, ranging from the

vTaung skull, penicillin, DNA and the work of Mendel which

experienced leﬁgthy delays>before being accepted -

"It i1s almost as though discoveries treated in this way
were premature, ahead of theirvtime, unable to be
accommocated in the mindset of the day.'" (27)

Focusing on the impact of preconceived theory or expectation

which allowed a fraud to gain acceptance at the expense of

what is now considered the 'true’ explanation, fobias does

not accept the Kuhnian model. On the problems of replacing a

paradigm he says: "Although Thomas Kuhn has atgued strong}y
for the relatively non-rational basis of such
revolutions in scientific thought, the Piltdown history
shows that it was the sheer weight of newly-discovered
evidence that made it utterly impossible to sustain
the Piltdown paradigm after 1950 and led to its
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reblacement.“ (28)
Whether a discipline caught Qp_in ideological battles and
involved in questioning the role of the state could ever
expect to work with evidence which has ‘'sheer’ weight
remains an unresolved matter.
Whether a full exposition and explanatibn of the phenomena
under investigation is served by an epistemology closed off
to the reality of the power and influence of its categories
(29) and the structural and individualistic forces at work in
its community of scholars is an unlikely scenario: Rationa-
lity, understood aé an iaeal form or even a modernist ideo-
lqu must clearly be served by efforts to limit the impact of
ehotional demands and unsubstantiated opinion on research,
»but wﬁere a form of thinking operates under the banner of
rationality by ignoring the reality of partisanship, and not
truly excluding it, those very forces of 'irrationality’ are
served by the method and the theory. There are no clear cut
boundaries which enable one to categorise theorists and
philosophers without doing them and the reader an injustice.
Rorty links the work of pragmatists who oppose the correspon-
dence theory of truth, which the positivists, in the sense
" that they share "...the Baconian and Hobbesian notion that

kno@ledge is power, a tool for coping with reality" (30)
Rorty uses the holism of Davidson to show the possibility of
a philosophy without the central presupposition'which divides
true sentences into two categories: the higher in which
sentences correspond to something and the other, in which

- 84 -



they ére ‘true’ only by couftesy or convention. (31}

How we perceive the validity of theory is likely to go a long
way 1n shaping the expectations placed on the discourses
generateq by that theory, and the responses made to the
conclusions arrived at in terms of the methodology and
practices.Insofar as pragmatism and relativism deny a
transcendental truth it challenges the Weltanschauung of
traditional philosophy and social theory. This poses a
threat to values and the culture of modern society. The whole
question of modernity and post-modernism is dominating both
professional and popular phiiosophy at the present time, and
a mature critical theory will have to take this debate into
account. Putnam points out (32) that anti-realists use the
concept of truth 'intra-theoretically’ - when going beyond
the determined and determinable boundafies of a theory,

Putnam suggests that one can fall back on what Dewey had

termed "warranted assertability".

This approach implies a world within the cohf@nes of
discourses and paradigms, in which there is no possibility of
absolutes and the discovery of é rational truth. The
theorists of lanquage have attempted to describe the relation
between langauge and the world without being able to produce
a description of the procéss, which raises difficult
"questions concerning the certainty of meaning and>the nature
of tfuth. Krupto and Dummen hold that the philosaopher
wittgenstein was wrong in accepting the notion that meaning
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determines reference. Meaning, understood as something

determined by the intention of the user of a word, does not
determine reference, that which is picked out in the world by
the word. (33)
The extent to which one is open to concede that the nature of
knowledge is determined by the process of knowing, and that
the meaning-reference dillemma posed by language acts as a
parrier between knowledge and reality, will determine whether

one 1s prepared to acknowledge the post—-modern limits to

knowledge. One of the probleMs for a critical theory 1s that -

it becomes overstretched if it attempts to draw on the
“economic insights of Marx, and the input of the philosophers
of language and the theories of linguistics and semantics.
The tension between materialism and post—-modernism 1s acute,
since it is already difficult to reconcile political economy
and symbolic interactionism. Marxist theory can be read as a
bositivist theory, in which an empirical philosophy aimed at
the explanation of reality in terms of truth and its

correspondence to that reality. (34)

A Critical Criminology is. faced with the question of
resolving the correspondence_issue, without losing contact
with the material and economic concerns of the social
formation. Pragmatists who utilize knowledge as a tool in
dealing with ‘reality’, have dropped
"...the notion of truth as correspondence with reality
altogether and say that modern science does not enable



us to cope because it corresponds, it just plain enables

us to cope." (35)
whether this is as serious a loss as suggested by Lauden
(36), or whether it is merely saying that ' a rose is a rose’
without retaining the full swing of the science metaphor is a
matter of dispute. Rorty explains that for the pragmatic (37)
perspectiye "...the notion of “tkuth“ as something

"objective" 1is just a confusion between two statéments:”
These two statements are, firstly, most of the worldvis as it
i1s whatever we think about it. What we believe has very
limited causal efficacy.' Secondly, there is something dut
_theré,vin addition to the world, called "the truth abqut the
world". Pragmatists in the Rorty mould reject the second
statement as non-sensical, whereas realists explain it with
another proposition:

“ (III) The truth about the world consists in a relation

of ‘correspondence’ between certain sentences and the

world itself."” (38)
The fundamental concept which pragmatists reject in science,
is the idea that science discovered the language which nature
itself uses. (39) Since a commitment to critical studies
encompasses realists and anti-realists, it is on this point

that the two grdups of theorists part Company.

The practical and descriptive nature of many criminology
projects means that theoretical sophistication and
philosophical underpinning do not lie at the top of the



agenda for every student of criminology. The self-conscious
attempt of a critical criminology to explore the social
context and economic implication of the debate around crime;
means that it is taking on the responsibility to defend its
methods, theories and findings, particularly where questions
arise concerning the paradigm of its forms of knowledge.
Where the categories of its analysis ahd the subjects under
study challenge the commonplaces of the débate on crime, and
the conclusions involve rejecting traditional concepts and
express a social critique, tﬁe entire issue of the nature of
the discipline has been ;ntered'as a contestant in the
debate. This necessitates an adequate methodology, able to
defend its credibility, even where opposed to traditional
epistemologies. Since the dominance of the scientific and
naturalistic paradigm holds sway aver large areas of social
science, the dedication of research which gquestions the
causal mode of argument will be challenged because it cannot
easily compete with the efficacy in producing results which
is characteristic of a rigorous ‘scientific’ model.
Particularly because a critical theory would challenge the
meaning and the implications of such. ‘results’, it would
require of its theory and method to include a discussion of
the power structures in the social farmation, including the
role of research in this process,.and the role of ideas 1in
shaping the priorities éf research. Even where a critical
theory does not aspife to paradigmatic status, the demands of

challenging the received wisdoms in any field of study is



.high. The added difficulty within the tradition of critical
theory lies in its internal debate concerning the

- philosophical ideas which structure its existence - the
commitment to explaining society in its economic form brings-
with it the problems of how to analyse the interrelation
between people and their life world, and the forces of
economic production which shape the possibilities of wealth
in a social formation. The origin of Marxism in 19th century
positivism has imported into the critical theory debate the
difficulties of the rejection of ‘scientism’ and the
réassessment of the role‘of political economy. Some strands
of the debate attract the interest of pragmatists and post-
modernists, which oppose ‘the marxian scientific base and seekr
to chénge the perspective on truth. The rejection of an
essentialisﬁ marxian tradition is a hallmark of critical
theory, but the form and extent of this rejection are the

coordinates of the debate within the critical tradition.

Pragmatists, according to Rorty, work with the notion of
truth intra—-theoretically, (40) and it is feasible for
critical theorists to base their work in framéworks which
shy éway from agreeing tb a fully anti-realist position.
Hamilton (41) reminds us that the original critical theorist

Horkheimer formulated his programme as anti-relativistic.

In setting out his task, Horkheimer called for people to
“,...learn to look behind the facts... to distinguish the



superficial from the essential without minimizing the
importance of either." (42)
The work of a critical theory as understood by Horkheimer at
the time of the Frankfurt school is based on understanding
"...the so;ial function of philosophy..."” as lying in the
“...criticism of what is prevalent." (43) :
and where this is properly seen as
“The task .....to penetrate the world of things to show
the underlying relations between persons. The appearance
of capitalist social intercourse is that of equal
exchange between things. It is the task of critical
theory to see the human bottom of non-human things and
to demystify the surface forms of equality." (44)
Aronowitz assesses this as a call for dialectical thinking as
the pre-condition for the achievement of a rational
community. (45) Here those who seek to work in a critical
tradition must consider wﬁether these values of rationalism
and the methodology of the dialectic can still be considered
the focal point of the traditibn and to whaﬁ extent
compromises must be made with the emerging post-modern

paradigm or even the traditional liberal framework, given the

apparent ‘victory for capitalism’ in the Cold War.

Hamilton finds strong Hegélian influence in Horkheimer's
critical theory, particularly to be seen in the way the issue
vof natural science metﬁod tackled: Critical theory. in this
form opposed the mode of cognition of natural science on the
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grounds that it was temporél and relying only on discursive

logic. (46) The role of Hegelian thought within the

radical tradition is not without its critics: According to

.Hughes: “«v. a number of peripheral ~ or even accidental
features .., began to reveal themselves as unessehtial
encumbrances. Their Hegelian structure could plausibly
be dismissed as the time-bound product of Marx’'s
philosophical instruction in Berlin in the 1830°'s. It
accounted for a good deal that was cumbersome about his
theories : even the diéléctical method - ostensibly the
priceless jewel in Lhe Hegelian inheritance-— proved to
be far less impressive when‘applied to concrete social
situations tﬁan when merely talked about." (47)

If this is seen as a rejection of Hegel, the opinion of

Schopenhauer [and Karl Popper] on Hegel devastates:

"Hegel, installed from above by thé powers that be, as
the certified Great Philosopher, was a flat-headed,
insipid, nauseating, illiterate charlatan, who reached
the pinnacle of audacity in scribbling together and
dishing up the craziest mystifying nonsense. This
nonsense has been noisily procléimed as immortal wisdom
by mercenary followers and readily accepted as:such by
fools, who have joined into as perfect a chorus of
admiration as had ever been heard before. The extensive
field of spiritual influence with which Hegel was
furnished by those in power has enabled him to achieve
the intellectual corruption of a whole generation." (48)
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Even where the angry denunciation by Schopenhauer in 1888
is not our beacon for a perspective on Hegel, it i1s important
.to_take note that many aspects of his work , and the
subsequent ihfluence on Marxism are now seriously questioned.
In critical theory importance is placed on the concept of
humanity 1n which the person was credited with an active role
in the creation of historical reality -
“...a being capable of comparing what is with what could
‘be." (49)
The question of a history of ideés,and the extent to which
societies are bound by tHe values, concepts and
anthropologies of its cultural world goes far byond what can
be covered in this paper, but it does mean that in the debate
which constitutes the inteilectual world, these elements will
be utilised by all sides to gain the upper hand in thé

discussion.

The theories of the Frankfurt School, and Horkheimer's
critiﬁal approach drew extensively’on the work of Lukacs.
Following these ideas, the critical theorists strove to break
from a bourgeois form of knowledge,~and hoped to use the
critical analysis as “,..a mode of cognition to a determinate
structural location..." - in other wdrds the
proletariat. (50)
Aronowitz (51) understands the development of the Frankfurt
form of critical theory as a resbonse to bourgeois thought,
in which the elements of positivism and metaphysics were



linked. This united form of positivist and idealist fhinking
functioned as the world view of the bourgeoisie, and in being
linked to a specific class position furthered the interests

of that class and the oppression of those with which it stood

in structural conflict.

In terms of this analysis, positivism is understood as
denying the relevance of universals, through asserting the
rationality of the given surface reality and through
documenting its permutations. (52) |

This method, described aé asserting facts and denying the
relevance of transcending universal values, is juxtaposed to
metaphysics, which although it is searching for a teleology
to give meaning to existence, it is divorced from reality
because of its idealism. This method cannot offer a
realistic answer to issues of social domination and economic
exploitation, which critical theorists understood as
characteristics of the sociallformation, because of this
seperation of knowledge and reality. This makes it plain that
the theorists‘of the Frankfurt school worked within a
framework where bridging the gap between knowledge and
reality was seen as a achievable goal of the theoretical
model. Later works which questionvthe assumptions of
modernity, and those philosophers who work in the tradition
of Nietzsche have come to question the viability of theories
asserting such a possibility.

For Aronowitz "Metaphysics is the other side of positivist
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nominalism. Its universals are abstract."” (52)
Thus, whereas 'bourgeois knowledge’' used positivist analysis
to distort the truth and covered up this flaw with the
'teleology of the idealist metaphysics, the task conceived for
this early form of critical theory was to break free of such'
ideological distortions by asserting the historical truth
about class relations énd Elass exploitation. The Frankfurt
school still demanded a form of rationality, but not within
the class based limitations of 'positivism’. The debate
around the classvessentialism of Lukacs has been extensively
covered by other writers; aqd this approach is now seenvto
'belong to a reductionism to which Marxist theories tended.
Thé demands around ratiorality, and the possibilities of
countéring this with the discourse and text based analyses of
a developing post—-modernism form the focus of philosophical
debates‘of the late eighties and of the present. There are
now philosophers and theorists who question the value of
seeking the certainties of class based forms of knowledge,
. when the very existence of such forms of knowing cén be
doubted. If there is no truth, then it is certainly not
possible to produce the truth of theyclass'experiences of
reality. As Brand points out

“"The most general effect of the ‘Kuhnian turn’ in

sociology is the by now widespread conviction of the

relativity of alllknowledge and the (somewhat less

widespréad) belief in the untenability of the concept of

truth.”" (33)



The fact that forms of knowledge experience periods during
which they are accorded privileged status, depends, as the
Kuhnian revolution has shawn, not on matters of logic or
science, but on the 'sociologisation’ and ‘Historisation‘ of
" knowledge, and Brand suggests that these factors place the_
whoie question of rationality into the debate. (54)
To answer this question, he follows the work of Habermas, who
has discussed the paradax that Reason has led to the
acknowledgement of the historical and social limitations of
knowledge, and now falls victim these limitations itself.(55)
Reason can no longer be ‘a
"...privileged subject: be it the 'transcendental’,
unhistorical subject of Kant’'s 'pure feason' or the
global subject behind Hegel’' picture of Reason’'s
‘externalisation’ and reabsorption in history, ar the
privileged historical subject (the working class) of
Marxist thought. Reason.., 1Is not to be situated in any
one particular subjec£ at all but rather in subject-
subject relations. ...1t 1is the intersubjectivity of
sthared understanding which now becomes thé core

phenamenon." (353)

These challenges to the accepted forms of knowledge, both the
Aatheoretical perspective on society, as well as the orthodoxy
of radical Marxist theory show that the struggle for meaning
in language and society is an ongoing process.

Aronowitz suggests that forms of pragmatism can be related to
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the impact of the positivist doctrine. The abandonment of the
correspondence principlé of truth, through asserting no
correspondence of generalisations d% experience with reality,
poses a threat to traditional Marxist theories as well, and
bthis places the debate around pragmatism and relativism
‘within the concerns of critical theory. The test of truth
which Horkheimer had attempted to locate within a knowledge
of reality, operating as an evaluation of rational social
nrganization, is demoted to an assessment of‘the practical
value for the achievement of numan ends by this kind of

pragmatic thinking. (56)

In asserting that there is no difference between value and
truth, pragmatism can be perceived as running the risk of
leaving no transcending criteria for human action (57),

thereby displacing the critical role of social theory.

For Horkheimer, an.epistemQIOQical premise of objective

truth is essential to give analysis its ability to construct
"...the unfolding picture of the whole existential
judgement contained in history." (58) |

Truth is objective in this sense, but also grounded

hiétorically. For this position to be sustained, newer

versions of critical theory must take into account the

limitations now understood to be placed aon forms of.kncwledge

and social action. These limitations are expressed in terms

of the limits placed on our perspective on the world through
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the operation of language and the generation of meaniﬁg
through discourses, which would oppose the Hegelian sourced
certainty that we can have a theory of everything, which
places things known under our control. The attempt to base
forms of knowledge in the structured sdcial and e&onomic
relations, which would enable the economic basis to control
the elements of the cultural superstructure, and allow the
roles and consciousness of sociai actors to be defined and
explained by the the economic forces of the society, has met
with fierce resistance. The opposing argument, ie that the
economic structures cannét influence or determine in any way,
the social and ;ultural values held by people is in no way
proved by ﬁhe rejection of the reductionist assumptions
underlying the kind of class analysis whicﬁ is now rejected
by most social theorists. The method which talked about
‘bourgeois science’ and ‘proletarian consciousness’ without
showing the concrete historical evidence of such structurally
determining forces can now rightly be considered as
reductionist and voluntaristic. Defining ideas within rigid
compartments of class structure has led criminologists to
produce analyses of crime where all acts of deviance by the
proletarian class were interpreted as proto-revolutionary
acts of resistance, which does not square with the realitlesb
and experiences of those who may féel aggrieved by these
activities. This préblem has been addressed by forms of
criminology which have self-consciously proclaimed a left-
realist position, and will be discussed in the last chapter.

- Q7 -



The introduction to the tramslation of Habermas’'s (59)
Legitimation Crisis, explains the different conditions faced
by Marx and the critical theorists of the Frankfurt school:
Marx was writing in an age of idealist philosophy, and at the
time it was the paradigm of natural science which was
producing results in practice. His goal was to overcome the
idealist limitations of philosophy; which produced Qisions
-and new worlds of the mind, but which had little impact on
the conditions of existence.
By the time Horkheimer and Adorno were writing, conditions
were véry much the contr;ry:
“"...the critique of scientism was the precondition of
restoring Marxist theory as critique." (&0)
~ The positivistic materialism had, in the eyes of members of
the Frankfurt school become the chief enemy of critical
thought, and in their perception the ideals of reason and
freedom were kept alive (even if distorted) in the realm of

the philosophies of idealism. (61)

It is important to bear in mind that not only did the world
of perceived reaiity and its accompanying ideals change
extensively between the times of Marx and Horkheimer, but
that this interaction is constantly changing. Since the
original critical theorists who used their pe?spective to
look beh;nd the images and ideas, look into what makes the
structures of power and state work, much of the legacy of
Marx has been challenged. The broad aim of Marx to predict



the changes in history and give direction to the forces which
shape the history, now seems unrealistic, but the demand to
understand the complex linkages between the economic forces
and the legal and social expression of life and work, appear
as urgent as ever before. Each expression of theory is an
aﬁtempt to explain the social formation, and although the
faorms in which knowledge 1is accessiblevto people, often seem
flawed at some level - either in excessive partisanship, or
cold abstraction, or at the levels of coherence or complete-
ness — but in using the tools of a method to communicate the
demands, needs, expectations and achievements of a social

- formation, the purpose of society is examined and discussed.

,A.critical theory of criminology need not aim at grand
narrative quality, because the forms of analyses which have
sogught to be a Theory of Everything have failed as much as
any other perspective, but failed deepiy on. their own terms.
Working in the tradition of critical theory, Habermas has not
felt constrained by his precursors, and he has rejected
concepts and formulation which were understood to be basic
tools of Marxist theory: Hamilton l;sts the breaks
Habermasbs'work has made with the past, through which the
analysis is distanced from the original formulations of both
Marx and Critical Theory ~—'Scientific Marxism’ has been
fundaméntally questioned. and he has argued against Marxist
theory of class struggle. (62)

The focus of his analysis is on late capitalist societies,
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ahd Habermas has asserted that in these social formations
technology and science have become the primary production-
forces, and thus leaving class struggle as an insufficient
explanatory tool. These developments and changes in the
economic world also mean that the iabour theory of value is
in urgent need of an overhaul. (63)

His work continues as a critical theory, because of its
oppositién to the positivist tradition of western.social
science, formulated in a debate around the concept of
‘Reason’, not located in a subject, but in subject-subject
relations. (64) It 1is important to note that although no
ﬁodern society can be free from the intermational relations
of capitélism, fhe actual social and economic conditions
found in a particular society cannot be assumed to be similar
or directly comparable to those in the first world states,
and 1in applying any analysis derived from such theories, the
framewark of thinking musF be scrutinised in case it blinds
its users to the aétual conditions in the social formation

under investigation.

Markist—based analysis in Western Europe has always stood in
avdifficult relationship with the Communist dictatorships of
Eastern Europe, and the radical collapse of those systems
will have an effect on Scﬁolarship drawing on the critical
and marxian legacies - in some senses it should free
~investigations from the ideological tensions of the Cold War,
and allow for a dynamic social theory and critical
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commentary. As Habermas has argued, the changes within late
capitalist Western societies have also made extensive demands
on the flexibility of radical theory - and perhaps the

theoretical frameworks have not been equal to the task.

The history, social development and economic nature of South
Africa have created a social formation which has now been in
a state of crisis for almost three decades - so much so that
this crisis has become part of daily life: The measures of
the 1960 State of Emergency quickly found their way into the
‘ordinary’ law of the 1a6d.(65) The task to which a critical
criminology in South Africa must be egual includes the crisis
of legitimacy, the ideological and power struggles and the
iimmensity of the social crisis, in whicg the pure haorror of
violence, death and traumatic life experiences can never be
truly expressed.in an academic form of discourse.(66) What a
critical criminology can aim to achieve, 1is to analyse -
describe and explain - and produce guestions which allows the
perspectives and voices which have been silent and silenged
in other discourses to find the words in which to express the
realities of the social formation. This is a commitment to
opening up and giving voice to positions, values, experiences
and communities which have in the past been stigmatised and
silenced through sociai norms and whose values have
contradicted the ‘official versioﬁs'. Thus a position of
questioning the state, and the power of the ideas and the

values which are dominant is located in the hermeneutics of
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suspicion, and the broad concerns with questioning the role
of power. - To make such research valid, the focus cannot
remainn abstract and theoretical, and the debate must be
placed within the historical context of the social formation.
Whether such historicism wishes to draw on the ‘objective
truth’ which Horkheimer had seen as a bedrock bf critical
theory, or whether the collage of perspectives and competing
discourses; characteristic of the end of modernity, is
accepted will depend on which example of critical analysis is
held up as the example to follow. The risks of quesfioning
the scientific foundation of éocial sciences include the
danger of being called 'ideological’, and ‘unscientific’, but
even a pragmatist will find utility in maﬁy of the
methodological and procedural aspects of science, and
accuracy of evidence and the objects of study does not come
as either/or, but within levels of certainty and public
acceptance. Thus even where critical theorists do not agree
on the role of rationality, a common ground of historically
oriented, empirically based and theoretically justifiable
questions and answers on the forces at work within the social
fofmétion remain possible. 'The community of scholars or
experts must consider whether they function in the way Kuhn
describes them, whether science can still operatgs with the
certainties of its objectivity and neutrality, or whether a
compromise position is possible. In drawing on Marx, critical
theorists engage with the positivist scientism of the
Victorian age, and its successors, but in developing the
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trad;tion of a critical perspective many of theée certain-
ties have become questionable. In seeking the human relations
underlying objects, and questioning the reificiation of
materialist forms, the purpose of liberation is served. It
can lead to a debate on the nature of freedom, which in a
climate of oppression, fear and a struggle for political
power will bring a perépective onvwhat the new so;iety should
be, which ought to arise at the end of the apartheid era. The
role of a questioning criminology can be followed in the
publications which have followed on the 1985 volume (&67) and
the range of topics covered by later works in a radical mould
includes torture and detention, (68) the hature and history of
_éparthéid policing (69)"vigilante activities, death squads
and the complexities of the military hold on the state
apparatus during the 1980°'s, the role of expert evidence in
cases of collective violence, the nature of punishment and
what this means for the state formation and community
responses to the crisis, in their relations to the state and

their collective actions at a social and economic level. (70)

These concerns have only been modified by the polifical
changes which have taken place since ‘unbanning’ of the
opposition movements and the negotiations for a democracy,
and the task of continuing the scrutiny of the nature of the
mechanisms of social control and the analysis of the social
conditions in which law operates still falls to the lawyers,
sociologists and criminologists who are concerned about

- 103 -



liberation and the quality of the life experiences which make

up the social formation.

The importance of social theories which base their
perspectives on the existencebof conflict in society and
attempt to look behind the facades of legality and
deconstruct the discourses of the powerful,'lie in ﬁheir
ability to counter the superficial nature.of the apparent
social debate perpetrated by much of the political power
wrangling. To expdse the'ideologies and ideas which are used
in constructing the form; of social cohesion and political
hegemony can also be to describe the inﬁerests served by
these blbcs of agreement. The difficulty lies in not
attembting to usurp the political role, but to facilitate the
process of debate concerning social issues and the valugs and
norms which the state should bolster through legal process.
During a period of open, and politicised conflict the
academic role will be perilous, and the lines between
politics and teaching can easily blur. Unlike theories which
posit consensus at the basis of a social formation, and then
run into difficulty in explaining the meaning and anction'of
violence in the society (normally blaming individual
pathology or outside interference, or both) a critical
perspective has at its disposal the tools of analysis which
can give deviant actions, expressions of aggressidn and
violence a realistic explanation. There is the risk of being
understood as supporting deviance and disorder
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in this attempt to explain it, but the issue is rather: (71)
"Which problems is it more significant to have solved."
Whether or not one accepts the claim of or need for a.
paradigmatic shift in South African Criminology, the issues
at hand are difficult and demanding. André Du Toit writes in
Die Suid-Afrikaan: "Die honeymoon van die post—abartheids—
politiek 1is verbyj; die euforie'oor die nuwe SQid—Afrika
moes plek maak vir konfrontasie met die onverbiddelike
werklikhede van die ware Suid Afrika," t72)
These involve the escalating violence in the townships, and
what Du Toit calls pre;ident De Klerk’'s apparent inability
to intervene in the security forces. On the other hand the
main opposition movement is turning to mass political action
to strengthen its political demands, but running the risk of
instead favouring those elements in the state, and their
counterparts outside the state which still hopes to cling to
the apartheid or power through force. This means that a
reimposition of a state o; emergency, or an interim
government with emergency or martial law powers remains a
possibility, seen from the perspective at the time of
‘writing. (73)
Such a scenafio would dramatically alter the pos;ibilities
of a critical criminology, but also make it a crucial
function to defend.
‘The political agenda has shaped much qf the debate around
criminology, and it is disconcerting to note critical crimi-
nology has not ;ountéred the marginalization of women.

- 103 -



CHAPTER S5 FEMINIST CRIMINOLOGY.

Apart from the research work of Hall on the definition of
'rape in South African law (74) there has been little focus on
the issues of patriarchy and there remains a tendency to
marginalize issues which constitute an exploration of women's
voices in the field of crime. Discrimination on the basis of
gender has been described as part of the culture of most
South African men, black and white, and Dr Ramphele has
quoted Albie Sachs as.saying "The only non-racial institution
in South Africa is sexism." (795)
The Univefsity of Cape Town led the way in appointing a
committee of inquiry into sexual harassment, indicating that
there are efforts to address the issues of womens’ rights and
direct the debate on social issues to include feminism. This
has not yet come to be reflected in the published field
around critical criminology in South Africa, although
discussed 1n seminars and lectures, In a review of Towards
Justice? (76), Eve Grant wriées that the collectioﬁ traces
the theoretical framework within which the criminal Jjustice
'system operates, and how this is rooted in-the political
ideology or ideologies of the time. (77)
Critical criminology has made a cantribution towards
understanding the era of 'total strategy’, in describing the
role of militarization, police sub-culture ahd the
complexities of the link between community, punishment and
evidence through this collection, and it is possible to
associate oneself with the judgement that
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‘...the value of this book lies nbt only in i1ts exposure
of the ideologies which underpin the criminal justice

_.system but also in the contribution it makes on a

methodolaogical and practical level to the development of

a criminology for a future South Africa." (78)
The absence of a discussion of patriarchy and feminism is a
significént-omission, because it implies that social and
‘political liberation and a more just criminal law system does
not depend on the inclusion of perspectives an gender
discrimination.(79) The challenge to a critical theory based
in materalism and economic explanations is to consider the
plurality of interests and realities which is implied by
analyses which seem to cut across class relations and
alliances, even whére this is the result political activity
and conscientizing. For Hall, in the discussion on the law
dealing with rape, importance must be attached to the
cultural forms which do not directly relate to economic
interests - " Mythology provides the conceptual machinery

to maintain the dominant symbolic universe." (SO)
which can be internalized to such an extent that it functions
like a powerful but unseen force, shaping perceptions and
influencing the meanings attached to experiences.
Whether this dominant symbelic universe is one of masculine
values and patriarchal domination, and how feminist theory
can counter this is part of a complex debate which impacts on
criminology because the perception of who and what a ‘woman;
is and how the forces of social.control and criminal justice
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respond and should respond to the demands of equality_and
recognition of m;terial differences, is as much part of the
criminology for a new Souh Africa, as the issues of racism
and poverty. Discrimination in terms of gender and‘race often

coincides and lies at the root of poverty and hardship.

In a book review, Colker concludes that the
"...goal of feminist theory...is to convince people that
the agreed-upon description of reality is wrong.
eealt has the name subordination. It is at this poiﬁt
that I would argue that feminist theory necessarily
must turn to a set of objective ethics or aspirations to
be succesful. Only-by showing how this present reality
stands in conflict with ocur agreed upon ethical
standards (a sense of 'justice’) can we convince society
Athat that reality is wrong.'" (81)
This call for an objective measure seeks to refute the stance
of Eisensfein, in the book The Female Body and the Law, which
claims to rely on a critical perspective and adopts a vision
o% reality that is " neither subjective nor objective.'" (82)
The common criticism of this approach to critical theory is
that one is left with relativism, which undermines the
potential critique of any analysis, but Eisenstein rejects
this:"It is only within a standpoint that privileges
objectivity and absolutes that relativism and pluralism
present a problem. Piurality does not means ﬁhat all
truths are equal, it merely uncovers the role of power
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in defining truth." (82)
Colker finds it implausible that there can be no
transhistorical, fixed truth, because the statement that
there is no objectivity asserts such a ‘truth’:

“"The statement is circular,... 1f her assertion is
accurate then her statement is wroﬁg.“(BS)

This dilemma produces a lot of ink, but not much insight.The
choice within critical theory of an anti-foundational stance
is possible, but neither that nor feminist theory can escape
.from its philosophical and theoretical controversy.
Eisenstein asserts that

“"The assumption of plurality does... keep me froﬁ
bringing closure to the meaning of the pregnant body in
terms of sameness or difference or equality. We must
leave meanings open at the same time that we act on
them." (84)

Although Colker would prefer feminism to remain committed to
objective ethics, she does concede that descriptions of .
reaiity remaiﬁ a complex problem:

"Reality as it is presently constituted cannot be
objecfive because it must be historically specific
rather than transhistorical. We can only describe
reality from a particular perspective such as from that
of the condition of woman, making i1t difficult for a
description of reality to be universally shared.” (83)

The focus of feminist critique falls on the inability of some
discourses to acknowledge that such a perspective 1s not only
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possible, but also Constituﬁes a form of knowledge. Simone de

Beauvoir puts it in this way:

“"He is the Subject, He is the Absolute...She is the

Other. " (86)

This state of ‘otherness’ to which women have been consigned

~is considered to be the consequence of patriarchy, defined in

the following terms:

"...the systematic domination of women by men both in the

public and

private spheres, [embodying] more than

material and physical processes of power. It legitimates

its rule,

its politics, its universalism through

knowledge forms based on " themes, assumptions, metaphors

and images’

This domination
marginalization

social spheres.

1] (87)
1s universal and structural, and the
of women take many forms in the economic and

According to MacKinnon, state institutions

“...coercively and authoratatively constitute the social

order in the interest of men as a gender.'" (88)

and the impact of this in the field of criminology had been

noted by Carol Smart in 1976:

"...the wider moral, political economic and sexual

spheres which influence women’'s status and position

in society has been neglected or seen as irrelevant

to the priority of studying men and crime." (89)

The growing number of criminologists who are working to

rectify this balance in British and American criminology

include the voices of Gelsthorpe and Morris, who criticise
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the exclusion of women from.research and analyéis, and even
theoretical positions. Already in 1977, Firestone challenged
the traditional critical analysis by proposing that '‘sex-

class’ was as or maore siqnificant than 'economic-class’ . (90)

This leads Scraton and Chadwick to conclude that
“If the new, critical version of criminaology was to read
any differently from its predecessors then it had to
consider all sfructurél faorms of oppression: their
interrelation and mutual dependency. For questions.of
pawetr, legitimacy, ;arginalization and criminalization
could only be addressed with reference to the structural
relations of production, reproduction and neocolonialism
as the primary determining contexts." (91)
The_exact nature aof these determining contexts has become the
focus of intense disagreement within the circles which
consider themselves critical criminclogists, and constitutes
the monoloques classified.as the left idealist-left realist
debate. Matthews and Young consider 'feminist criminology’ a
somewhat uncertain category, élthough there cén be no doubt
that in the United Kingdom, United States -and Europe that a
growing body of knowledge concerned with women and crime has
been established, dealing with issues at the levels‘of
theory; strategy, method and politics. (92)
‘They follow the classification made by Harding, dividing the
feminist contributions into three groups, at an
epistemological level: Postmodérnist, standpoint feminist and
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empiricist. (93) The three strands divide on issues like
objectivism and essentialism, which have consequences for the
possibilities of the discipline within political and state
structures . The debate éround the issue of post-modernism
in?luen;es feminist theory.because of the questions dealing
with the authenticity of women’'s experiences. For standpoint
feminists knowledge is a function of the location of the
subjects, requiring that policies and experiences be |
evaluated from the standpoint of the group with which there
is an identification by the commentator. (94) Fo% this
position, Maureen Cain argues

“...knoQing from a feminist standpoint is not the same
and indeed precludes knowing from a working class or
black standpoint." (995)
Matthews‘and Young gquestion this position, because it seems
to claim that the relationship between knowledge and
interests 1s not unmediated, and they conclude that the
standpoint position 1is more'concerned with conétructing
'feminism than criminology. (96) Eisenstein’'s position
(discussed above) seems to be a ‘sténdpoint’ position
threétening to dissolve into post-modernism, but opposition
to relativism comesrfrdm other feminists and the community of
scholars that make up social theorists. The gquestion would
appear to be whether séience, with its values of objectivity
and commitment to rationality has been sufficiently
problematized within the modernist tradition itself, leaving
post-modernism as the shadow of its opponent. (?7) The
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criminologists of the realist position find themselves
committed to a gqualified modernism because

“It maintains that the processes of reasoned and rational
debate are a necessary feature of any democratic social
system, expresses a commitment to progress and in
particular, argues that the delivery of services on
which the poor and powerless depend can, and should be
improved.," (98)

This position indicates the differences which exist within
the criminology discourse. On the one hand it can be
countered by questioning the role of social science in
consolidatiﬁg the state and social structures:

"Indeed, as Stan Cohen pointed out, reformist politics
not only faced the danger of co-option but by arguing
for positive reforms criminologists were allowing
society "to present itself as more just and legitimate
than it is. " (99)

Apart from the concern about playing into the hands of the
state, the guestions which Foucault has raised about the role
of knowledge and scientific discourses must also be taken
into account. For him, ‘rationalization’ is dangerous (100),
and a séries of oppositions which have developed myst be
considered as the struggle in which people are engaged:

“..opposition to the power of men over womén; of parents
over children, of psychiatry over the mentally ill,..
of administration over ways people live.

What is guestioned is the way in which knowledge
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circulates and functions its relation to power. In
short, the regime du savoir." (101)
For nis analysis, the main objective of these struggles is

the attack on these 'techniques’, this form of power.

The left realist criminology finds itself most at home in the
company of the 'empiricist’ feminism, because it is opposed
to thevkinds of anti—criminology it perceives in the
standpoint and post-modern perspectives. Matthews and Young
agree with Carlen who holds that the latter

"...are reminiscent of some of the‘Marxist—influenced

rad;cal criminologies which were around in the 1970s and

which aimed to dissolve criminology intq the claés

struggle." (102) .
Such a conceptual analysis of epistemology and of the state
is unacceptable in criminoloqy when dealing with issues of
gender and of class, according to the perspective which sees
a role for criminology in fashioning Better theoretical
interventions which can have an impact in the real lives of
people, struggling in a world of class and gender
~discrimination. This is sharply réjeéted by radical
criminologists who, although they deny the label of left
Videalism, still work in a framework where the resolution of
the class struggle is an essential ingredient of a true
reduction in crime. This kind of empirical feminist
criminology is therefore dismissed because they

"...continue to operate within an androcentric paradigm
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which takes men ( 'malestream’) as the norm and relies on

common (' co-man‘) sense." (103)
The South African scenario is complicated not.only by the
political agenda, in which the transfer of power to a
democratic government daminates political action, but also
by the legacy of structured racial discrimination in which
many women have been left in an economically vulnerable
position. The impact of the migrant labqur system, the influx
control mechanisms, the homelands policies_and the
combination of economic need and limited education
possibilities have had serious consequences for the Fole of
women 1in the society. The added stresses o% the struggle for
democracy, including school boycotts and the exceptionally
high level of violence which has been generated by the state
control and vigilante actions in the townships has brought
people to a level of social crisis which has not been
theorized from feminist criminological perspective in a
published form. (104) The extent to which apartheid has been
a form of patriarchy, and relate to forms of deviancy and
crime which are specifically concerned with women (although
such authenticity remains a matter of dispute) still requires
attention, and if critical criminology hopes to be a
discipline which will assist in the positive restructuring of
the South African criminal justice system, this lack will
have to be addressed. South African criminology, even its
radical component has never held theorizing itself up as a
solution, and according
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to Van Zyl Smit,'eclecticaliy drawn on paradigms (105) and
practices to describe issues and explain problems. This
attitude has been useful to avoid abstraction which serves no
purpose other than theory building, because theories should
be explanatory tools not intellectual jigsaw puzzles. It is
however not possible to avoid theorizing, which like ideology
is at its most dangerous where it is passed off as common
place, and utilized unthinkingly. For critical theorists,
there is no way out of considering the complex'legac9 of
marxian social thought, ultimately because the’understanding
that economic forces have exceptional impact on social,
cultural and political issues has itself become such a
commonplace. The role and experiences of women within this
state formation, particularly with its rhetoric of war and
ektensive patterns of vio}ence has not been definitively
addressed. and before critical criminology can claim to
prepare for a new South Africa, this must be addreséeq.
Habermas holds the view that
"...the laws of the economic system are nb longer
identical to those analyzed by Marg,[because of]
interfefence from the political system"
and this has created the need for a new theory of the
“...interaction of economics, politics, and
culture."(106)
A South African critical criminology will be a component of

such an ambition.

- 116 -



CHAPTER 6 CRITICAL CRIMINDLOGY AND L EFT REALISM,

According to Fitzpatrick, the notion of society must be
understood in the following terms:

“"The social formation is constituted by the interaction
of the mode of production (economic level) and the
related legal-political and ideological levels...
all concretely combined in a totality that isxoften,..
rendered in terms of a geographically located ‘'society’
or country." (1)

Even where one is not comfortable with the talk in marxian
terms of mode of production, it goes without argument that
the economic lifebiood of a soc;ety is cruciél for its
existence and renewal. The links between country, society
économy and state are clear in superficial terms, but the
disagreements, politically and theoretically come Qhere the
nature of this interaction is described, and the qualities of
competing forms embodying these processes are discussed.

: |
In a critical criminology the nature of the state is placed
in question, and ‘crime’ and all forms of deviance and socialv
control canmnot be discussed without considering the
background of t?e social formation. This can be interpreted
by both supporters and detractors to mean that the blame for
harm which i§ exhibited in a social formation, falls not on
the actors, but on the social structures which make up the
society. This is an unwelcome simplification, because it
conflates the issues of understanding deviance,.apportioﬁing
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bléme, defininé the goals and aims of the government of the .
day, as well as suggesting that the solution of these issues
can only be addressed at the macro-level of the state.

This approach suggests that there is sométhing ‘wrong® with
the state, and suggests a political solution, without
explaining why there needs to be a continual rethinking of

the state form, and the implications of this for issues like

civil liberties and law enforcement.

For Marx, the state was‘something dependent on the society,
and the concepts of mode of production, class formation and
class>strugg1e are seen as explaining the forms of State
powetr. The state, with its widely acknowledged monopoly on
violence, is thus an institution of coercion within society,
Fesponding to the rising social violence between classes (2)
Here one can also refer the the opinion of Giddens,
caoncerning the ‘internal pacification’ of societies by the
nation state, which is the form of state dominant in the
first world, and models of which have been imposed or taken
on by the developing world. (3)

In the case of South Africa, the origin of the state lies
clearly in the era of colonial domination, with its
ideological baggage of conquest, domination, subjugation and,
despite all of the above, the belief in the civilising role
of the settler class.

The power of the colonial dimension came from its military
might, (which it did not flinch from using), technological
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upowérs,-fraditionally explained as advantages, and the fact
that it carried with it (or was driven by, according to
radical social theory) the mode of production which has come
to be the economic force at the centre of international,
nétional and communal relations. Researchers and readers

will bring their own normative framework to any reading of
history, but it 1s suggested that one of the conclusions
which can be drawn from the unfoldiné of history, 1is the
practical impossibility of escaping the tensions and demands
of the capitalist economic life. Communities, social grdups,
individuals, and the broad social formations which make up
countries are all apparently caught up in a web of
interactions which constitute the attempts to supply the
heéds of sustaining life - the production and distribution of
these resgurces, which can be as much cultural as economic,
and this cannot be done without linking into the world
capitalist markets. Social formations which do not attempt or
succeed at this, are cénsidered poor, and in need of
development.

This is also an ongoing, historically complex process, which
defies concise and precise description, and the theorising of
which has been at the heart of intense intellectual and |
popular debate.

The theoretical position which seeks to link concerns of
political economy with that of theft, violence, fraud,
assault, also produces and controversies by problematising so
many aspects which it is unable to resolve, or at least
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deliver solutions to that satisfy at-a common sense, popular
level. >A critical theory will have to consider the problem
at the levei of epistemology, but also in the field of the
populér consciousness and trace the considerations of
ideology and cultural values. The discourses bejustice and
legality play an important role in the values of a social
formation, and critical theorists in the past are thought to
have lost the awareness bf this. By posing qQquestions
concerning the role of the staFe in supporting tHe economic
status quo, the legitimacy of the division of property and
the utilisation of resources, a critical theory'can be used
to show up the reification of relations of production of a
society, and to dissect concrete instances of power. In the
past-it has been considered sufficient for a critical
approach to show that justice is the abstraction of class
rulé, and that the interests protected‘by law are linked to
property, but in approaching the end of the 20th century
analyses are required to compete in social scientific world
far more interested in quantitative method and research
results which are useful within the discourses of social
control and welfare, than in broad, politicised perspectives.
The fact that the years of apartheid rule has politicised
education and sthents have been in the forefront of the
political struggle for democracy, 1s also placing particular
demands on the academic professions, which cannot be equated
with conditions in the UK, which is the source of a lot of
the critical criminology used as examples for methodology and
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theory.
\Schwendinger and Schwendinger places the issﬁe‘df elitism and
social structures on the agenda for a radical criminology by
noting:"Perhaps there are no statements more repugnant to
traditional legal scholars than those which define
éocial systems as crimimal." (4)
The state ideologues, and academics sympathetic or in support
of the racial seperation which characterises so much of South
Africa’'s social life had in the past resisted attacks on the
policies of apartheid and on the discriminatory nature of the
state by éupporting sweébing measures restricting the rights
of individuals to express themselves, act in concert with
their beliefs and live their lives according to their own
desirés, rather than the prescriptions of the government of‘
the day. The consequences of these policies, and the effects
of the limits placed on individual freedom and the emphasis
placed on ethnic identities have delivered a dangerous |
mixture of poverty, racisﬁ, ethnic pride and intolérance. To
call the nature of apartheid criminal, may appear out of
place in an academic paper, but the social coasequences of
the grandiose schemes of social engineering which
deliberately denied the eduality of black péople and placed
obstacles in their social mobility and economic opportunities
must be considered acts of intentional harm. The resulting
political turmoil has laid the foundation of a disrupted
educational system and the cost in lives, and in lost
poﬁential of people is a tragedy which is now crying out for
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remedial efforts. The difficulties. posed for a criminology
lie in the fact that the violence and social disorder which
may be tracable 1n origin to the intentional acts of harm by
the state in 1its policies against many of its own citizens,
are continuing the chain of violence and tragedy, often
against people who also had suffered discrimination and

blocked opportunities because of the flawed political system.

The politital ideals which are shaping the discourses on
which South Africans must build the hope for our future, draw‘
. 1in part on values of community and egalitarianism, but
opposing them are the justifications of inequality, but aiso
fhe liberal doctrines of equality, which are measured 1in
terms of ownership and private property. It is not the task
of criminologists to resolve the political crises, but the
discipline of criminology must be intellectually prepared to
express and debate the implications which many of these
values will have for the opération of the criminal justice
system.

For the Schwendingers (9)

“... there is no universal moral rule which makes social
inequality a functional necessity. Above all, there is
no valid moral or empirical justification for the
outstanding fDFmS‘Df social inequality in existence
today, including economic, racial and sexual
inequality."

The difficulties with the ideals‘of equality and the desire
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to put an end to elitism, are that the the distribution of
resources within a social formation is linked to the economic
forces and the cultural modes of understanding éociety, and
that such forces are not amenable to voluntarism, but subject
to the existence of power .

For Alan Hunt, there is a fundamental problem with the
repsonses of those understood to be on the "left’:

"... they manifest themselves as deductions or
derivations from generél theories of law and the state .
..[and show] a relugtance to deal wiéh concrete issues."

Because this involves the simple application of the general
theory, it is most likely to produce a result which points to
the class nature of law; and

"The result 1s a complacency of circularity, in which the
general theory is celebrated and the concrete is
presented as its proof." (&)

There is therefore a need for empirical work which brings
about the unity of theory and praxis, which although 1t was
always held up to be the goal of critical theory, was seldom
attempted in research projetts. This was not all that
surprising since the radicai agenda consisted to a large
degree in perspectives which considered the failures and the
political and ideological implications of the criminal
justice system so negatively that abolition or a revoltution
in civil society which would remove the need for such
institutions were seen as the only true . radical options.
Matthews and Young'consider the integratioh of theory and
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practice\as one of the areas whefe the new style left
realists and the older style radicals, now dubbed idealists
have‘iﬁ common, but that ideas do not arise in a theoretical
test tube without a political context, and that

"Much of the best work which has come out of the radical
criminological tradition has arisen from practical
involvement and from attempts to devise workable and
progressive policies. (7)

They are arguing in support of a radical tradition of
criminology which does not stand aloof from the realities of
power and policy, but al@ays runs the risk of being
implicated in the social control which it seeks to criticise.
Radicéls have expressed: their role as opposing £he power of
the state, and Platt puts in in this way:

“We need a definition of crime which reflects the reality
of a legal system based on power and privilege; to
accept the legal definition of crime is to accept the
fiction of neutral law. The State and legal apparatus,
rather than directing our investigations, should be a
central focus of investigation as a criminogenic
institution, involved in corruption, deception and
crimes of genocide." (8)

The criéis position in South éfrica in which allegations of
state involvement in death squad activities, added to the
open.repression and limits on civil liberties during the
previous decades have created a culture of suspicion towards
the state, all tend towards indicating care to be taken in



dealing with the state. In the period of transition, where
the stance of non-participation and fundamental opposition
has been partially modified, it is not yet clear how to best
move from opposing the state, to involvement iﬁ its
structures, without becoming implicated in the repfessive
qualities of the state. This poses a particular dilemma for
radical South African criminologists, and is part of the
range of difficulties which will have to be solved if
critical criminology is to play a role in shaping the
criminal justice system of the future. Bearing in mind the
.strictures of the radicgl criminology of the past will not
solve this:

| "The radical criminologist's task ...is not to help the
'courts to work, nor to design better prisons.
Radical... strategy is not to argue for legality, and
the rule of law, but it is to show up the law in 1its
true colour as the instrument of a ruling class and
tactically to demonstrate that the State will break its
own laws, that 1egitimacy is a sham, and that the rule-
makers are also the greatest rule breakers." (9)

This position allon the criminologist to clear his or her
mind of some of the illusions which law allows (or needs?) to
generate around its operation, but it does not provide a
strategy or direction for a democratic stFuggle which needs
to be aware of the limitations of the goal of democracy, but
neveftheless strive towards making its achievement as
effecti&e and just as possible.
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Young sets out his approach to law as:
“The law may be used where there are advantages in doing
S0, without succumbing to the notion that the -law can
universally be so useful. For it is precisely the
nature of law to conceal particular interests behind
universalistic ideology and rhetoric. The task 1s not to
romanticize illegality: it is, as Lukdacs suggests, to
judge deviant action in terms of its relafionship to the
struggle, ignoring the classifications of legality and
illegality created by the powerful, in their struggle
against the powerle;s.“ (10)
In the intervening years some radical criminologists have
started to question whether this "law as class weapon’
approach is sophisticated enough to be used as an analytical
concept, holding that it is rather a blunt instrument which
in its crudity falsifies the truth which it may refer to.
Al though the risk of re-legitimating the criminal Jjustice
system should be borne in.mind by those who consider the
‘realist’ position, particularly in South Africa where the
road towards a representative and democratic state form has
only recently become a possible way,. some of theif arguments
seem to carry a lot of force:
"...as left realists have argued, the categories of crime
are neither arbitrary nor accidental. They arise from
definite social and historical relations and it is
erroneous to ‘assume that the state can create
definitions and categories "at will" quite independently
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of those established by popular social communication.
({Lea, 1987, 1990) This does not mean that one should
treat such categories uncritically but to emphasize that
they have a social base and cannot be defined away."
(11)
To speak out on the nature of such a popular social
communication and to describe the nature of the social base
which is communicating these values will only be possible
through a context based, case and social study of the actions
involved - anything else can only be abstraction and theory
in a vacuum. Not all r;dical criminologists are convinced
that the way indicated by the self-styled realists is the
correct direction in which criminology should be developing.
The changes in Jock Young’'s approach through the years are
treated in the following manner by Sim, Scraton and Gordon:
“The recent debates around the state and the rule of law
have ranged from important contributions on left
idealism [Young 19751 to naive, schematic and crude
misinterpretations of the "Marxist’ model. [Kinsey and
Young 19821 " (12)
The interpretation of Marx has taken. so many forms and
arguments that the post-modern argument concerning
irreconcilable discourses which overlap, contradict and
simply generate ﬁore of the same appears to be applicable.
According to Marx, in The Holy Family
"The recognition of the rights of man by the modern state
means nothing more than the recognition of slavery by
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the State of Old." (13)
This dismissal of the notion of rights and the perspective on
the state as an instrument of oppression must be seen against
the backgroqnd of struggles for liberty and justice which
haye utilised the langQage of rights and the instruments and
apparatus of the state. Maureen Cain argues that the
explanations of a Marxist theory which fdllows a mechanigtic
class mode in expressing the social interactions, or an
economic reductionist argument, cannot do justice to the
complexity and potential of Marxist thought. (14)
€ain holds that opinions‘which suggest (like those of Lloyd)
that for Marx
"Law was nothing but a coercive system devised to
maintain the privileges of the property owning class...
Law was distilled out of the economic order which gave
rise to it and was an institutibnalized form of the
prevailing ideology whereby the dominant sector of
society coerced the masses into obedience.' (13)
are dangerous oversimplifications. Not only has law not been
defined in the oeuvre of Marx, but that the scope and a;m of
the works of Marx and Engels were at a very different level:
Law does not feature as a privileged concept, and crime and
criminal justice are only analysed in terms of the economic
debate which they were framing. The scope of this debate
involQes social organisation of the means of life and

focusses on forces and relations of production. (;b)
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As Hirst pointed out in his discussion of radical

criminology, the concepts and focus of political economy do
not consider ‘crime’ as something to be explained in 1ts own
terms, and according to Cain, law is dealt with by Marx and

Engels as 'an objectified ideological form.  (17)

It has been a matter of debate whether a commitment to a
marxist social theory must necessarily lead to a rejection of
the operation of the law, and inrparticular the criminal
justice system. The latter is thebcoercive element of the
state formation, and it ;an be shown that political and
ideological factors have throughout its history shaped its
operation and determined the values which controlled the
decision making process.

This problem is famously expressed in the work of the British
historian E.P. Thompson..(18)

"The essential precondition.for the effectiveness of 1aw
in its function as ideology, is that it shall display an
independence from gross manipulation and shall seen to
be just. Its own logic ;nd criteria must be upheld.

In the case of an ancient histpricalvformulation, like
law, a discipline which requires years of exacting study
to master, there will always be some men who actively
believe in their own procedures and 1in the logic of
justice.;. The law may be rhetorical but it need not be
empty rhetoric."

The argument against. the economistic analysis of legal values

- 129 -



and structures lie not in disputing the formative power of

‘the econpmic férces, but in a rejection of the idealism which

obscures theAreal social relations by ignoring the historical

context and concentrating on the theoretical model and

refusing to.acknowledge the experiences and struggles of

people as concrete examples of progressive politics.

vFor Thompson, "The rhetoric and rules of a society are
something a great deal more than sham. In the same
moment they may modify in profound ways the behaviour of
the powerful and mystify the powerless. They may
disquise the true realities of power, but at the same
time they may curb that power and check its intrusions.
AAnd it is often from within that very rhetoric that a
radical critique of the practice of the society is
developed." (19)

The question is what a discussion concerning crime should aim

to achieve. The benchmark of critical criminoclogy answered

thus: "Materialist criminology must set about the task of
seeking to explain the continuance, the innovation or
the abolition of legal and social norms in terms of the
interests they support, the functions they serve to
particular material arrangements or property." (20)

and to "“...abolish the distinction between the study of human
deviation and the study of the functioning of states and
ruling.class ideologies as a whole." (21)

0'Malley supports the notion that this form of the discipiine

is in fact an anti-criminpology (like standpoint feminism and
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post moderniém) because it seem like a
“...disaggregation of criminology into conceptual
categories of Marxist theory." (22)
With Frankel, the question is posed whether at the level of
theory and practice, marxists need.not seriously to question
fhe utility of the concept of the state, and
“...0f the practice of regarding the state, the economy
and civil society as.the holy trinity of marxist
theory.“ (23)
O'Malley’s scepticism is captured in the comment
"Perhaps the only mystery 1is why the myth of-marxist
criminology persists’ (24) ‘
The collapse of Eastern Europe and the end of the Cold war
has meant a radicél rethink for the surviving Communist
Parties, and the rejection of the conceptsvof rights by Marx
can be contrasted with the opinion of Joe Siovo in 1990, when
he was the leader of the South African Communist Party. Not
only aid he concede that £he ‘dictatorship of the
proletariat’ had come to signify the dictatorship bf the
. party bureaucracy, and that the concept of the single party
state is not part of classical Mérxist theory, but also that
“fhe SACP was committed to a post—apartheid state which
would guarantee all citizens the basic rights, and
freedoms of‘drganzafion, speech, thought, press
movement, residence, conscience and religion, full
trade-union rights for all workers, including the right

to strike, and one person one vote in free and
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democratic elections." (23)
This commitment to ‘rights’ must in all likelihood be
interpreted in a framework which acknowledges the debate
around the commodity form, and the oppression which is
entailed in a facade of equality when individuals and groups
live with the cbnsequences of iﬁequality, but is nonetheless
an interesting developmeﬁt in the debate around ‘'democratic
socialism’.
The support which the concebt of a ‘rights culture’ has
" gained, apparently even from the Marxist left, is in contrast
-to the social and legal }eality of South Africa. The racism
of the seperate development ideology, and the repressive
. measures which followed the protests against this denial of
rights further eroded the rights of the individual under
South African law. Dennis Davis has linked the absence of a
poltical tradition to the culture of lawlessness which has
taken hold of the social formation.

"As a consequence of a dearth of political tradition the
law has lacked real tradition in South Africa. In other
words, the law can only operate within the context of a
tradition of politics in which argument exists about the
nature and purpose of society, and in which that
tradition is recognized by the majority to be essential
to the reproductibn of that society,

In South Africa we haye no such tradition. And if there
is_no such tradition then there is no law. Repression,
killing, assésination become the order of the political
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day rather than argument, and debate about the pursuit

of societal good." (26)

This ties 1in the analysis of E.P. Thompson, where the

struggle of people within the framework of law, can produce a

social formation where interests and ideals of the community

receives a measure of

protection through the law, even where

the legislation is made at the behest of the powerful. For

criminal law, where the process of criminalization will

result from influential bodies and people exercising their

power on the criminal

jJustice process, the argument is that

through the limits placed on the process by the values of the

law and the influence

which debate in the éociety has on the

exercise of power, the interests of justice can be served

~even by a flawed system. This however presupposes the

possibility of a form
within the context of
practices’ . (27)
Foeravis, an impasse
"Rights can exist
social practice,

community.

of community, in which rights can arise

accepted and ‘rule-governed social

has been reached in South Africa:
only within the context of a shared,

which in turn presupposes a form of

South Africa is characterized by a lack of national

community ... Indeed, the very purpose of apartheid was

to prevent such a national community from being

established.”

The future of law is thus predicated on the establishment of

such social practices

and a community, which requires a
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transformation of the South African society,
"...by redréssing the product of almost a century of

racist politics and economics.' (28)

Critical criminology needs to intervene in this impasse, and

structure its contributions on crime in a way that furthers

the process of debate on what values society ought to

protect, and how this is to be achieved within the

limitations of the state form and the economic system.

The radical and realists in the field of criminology disagree
on what these limitations are, but through placing these
structural elements within the debate, they oppose the other
forms of criminology which emphasize individual pathology, or
the failure of the 'family® to socialize ‘the child.
Particularly in the face of homelessness, (29) and the
seperation of families throught migrant labour, including
domestic labour which can be linked not only to economic
structuration but also to state.policies of the past the
uncritical use of family and individualism inbexplanatory
concepts operate as a denial Df the reality of enforced
ethnic seperation and a form of labour which can be called
nothing else but exploitative;
Scraton and Chédwick define the role of critical criminology
thus: "While 'power’, ‘regulation’, or ‘control’ can be
identified in personal action and social reaction as
part and patrcel of the daily routine of agency, critical
analysis seeks to bring to the fore structural relations
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involving fhe economy, the state and ideology, in
explaining the significance of the power-knowledge axis,
and relating it to the processes by which dominant ideas
gain legitimacy. Discrimination on the basis of class,
gender, sexuality and perceived ethnicity clearly
operates at the level of attitude, on the street; in the
home, at the work place or at social venues. Once
institutionalized, however; classicism, sexism,
heterosexism and racism become systematic and

structured.

v

Through the process of institutionalization, rélations
of dominance and subjugation achieve structural
significance. Critical analysis of crime and the
.criminal jJustice process must be grounded in these
tﬁeoretical imperatives." (30)
The warning of Hunt must however not be forgotten - there is
the risk of using these concepts in a circular fashion, and
research muét not make deductions from the general theory
without reference to the concrete reality. The nature ofvthis
evidence gathering places an emphasis on methodolaogy, and
leads back into the debate on the nature of a science.
Without holding to thé method preached by traditional
bositivism, critical research must engage in the process of
deciding what has meaning within a social formation, and this
means taking care with language, éoncepts and arguments.
Questioning the validity of positivist method, does not mean
lower standards or less concern with establishing what is
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true. It draws dn the concern that rigidly ‘scientific’
method can operate as a mystifier, and a distortion by
refusing to acknowledge to impact of values and perception in

its gathering and interpreting of evidence.

The agenda of the left realists in British criminology offers
a lot of guidance for the possibilities for criminology
theory and research. This is true, even where radical
criminologists still carry doubt concerning the willingness
. af the realists to consider options within the political
framework as it stands. In the British case, Young and
Matthews (31) theorize the debate on the "left’ as having
turned increasingly towards
Y...lmproving the quélity and the level of services while
minimizing the repressive aspects of the state. The
political challenge was to develop those state faorms
which would increase. people’s collective level of
security but did not unduly restrict their freedom."”
Radicals may baulk at the notion of the unrepressive state,
but in that case they need to explain why the struggle for
democracy is a political one, aimed at taking control of the
state. After Foucault, it is no longer possible to consider
all power as negative, and to maintain>the illusioh that'
there is somehow a return to a socialist Garden of Eden where
no one will wield power, and all will be free.
The abolition of the criminal justice system is a theoretical
position which is not sufficiently considered in many ways,
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but will only be viable where its argumenﬁs are convincing
enough to produce a significant social and political movement
which can act on these demands.

Matthews and Young on what it 1is that criminologists should
do "The role of criminologists is to debate with the public
over crime priorities: it is neither to reflect or
bestow public problems. The role of realism 1is fo

situate the problem of crime within its social context."”

(32)
The agenda of the left rgalists by their own admission, does
not involve an ‘'abrupt hiatus with the past’ of critical
.criminology because it does not deny the validity of mény of
the exblanations and positions. The difference lies in
considering the ‘"old’ radical criminologies as attempting

“...to.explain the reality of crime by focusing on only

part of the phenomenon." (33)
The major explanatory innovation of the realists is the use
of the square: The partialiéy of the earlier forms 1is
‘overcome by extending the focus of the discipline to
include the four aspects of crime which in the past had
dominated different paradigms. Matthews and Young consider
the aspects to be:

“"the state (as in labellling theory, neo-classicism),

the public (as in control theory), the offender (as in

ppsitiQism), or the yictim, (as in victimology.)" (34)
For crimininology it is the shorthand to point out the
limitations of perspectives which only focus on the offender
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and the victim, to the exclusion of the state and public
opinion, as well as the left idealist positions which focus
of the process of criminalization as something entirely
generated by the state.

Jock Young argues that this method of explanation
acknowledges the nature of crime, and this supports the
principle of naturalism which lies at the heart of the left
realist agenda. In being faithful to‘the nature of a crime,

"1t should acknowledge the faorm of crime, the social
context of crime, the shape of crime, its trajectory
throggh time and it; enactment in space.” (35)

This position would be at odds with the class-based analysis
which considers the economic.form to be the dominant aspect
in the gausation of crime, as well as the discourse
analytical positions which question the certainties and
reality perception of modernism.

Youngvspecifically rejects these positions and holds that the
square of crime is made up of the following:

"The form consists of two dyads, a victim and an
offender, and of actions and reactions: of crime and 1its.
control. This deconstruction gives us four definitional
elements of crime: a victim, an offende+r, formal control
and informal control. Realism, then, points to a square
of crime involving the interaction between the police
and other agencies of social control, the public, the
affender ahd the victim." (36)

The question which arise, is whether this des;ription of the
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state and its agencies fall within a macro, or middle level
of theorizing. In moving the perspective onto the crime; and
attempting to reflect its reality, the risk arises,
particularly in applying left realism to the South African
conditions, that the discourse becomes amenable to the
explanatory powers and ideological influence of the state.
(37) Young's analysis seeks to avoid becoming an uncritical
reflection of the structural positions of these four corners
of the square, by stressing that the crime rates

"...are generated not merely by the interplay of these
four factors, but as social relationships between each
point on the square." (38)

The goal of realist criminology 1is not to limit research to
particular levels of theorizing:

"And central to realist criminology is that all parts of
the square of crime must be linked up from the micro-
level of interaction, to the mezzo-level (such as the
nature of police bureaucracies or the informal economy

in burgled goods) to the macro-level." (39)

David Matza pointed out more than two decades ago that the
positiviém attempted the impossible in the field of criminal
justice: seperating the study bf the state from the study of
‘crime. (40) Matthews and Young emphasize how the debate
between sociological positivism and labellihg theory, as
well as the older debate betwéen individual positivism and
"neoclassicism centres on the dyad of action/social reaction.
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In both cases, the positivists concentrate on why people
commit crimes, and their opponents focusing on the reéction
to crime. (41) The realist agenda requires far more from
criminological research:
"...criminology must problematize both why people commit
crimes and why certain actions are criminalized. And of
course, it must do more than this: it must e*amine the
inteaction between actors and those reacting against
them, the interplay between crime and ‘non—criminalized
behaviour’ ', and social censure and apptroval." (42)
The labelling theorist Qho takes sides with the deviant, lead
by the social constructionist argument, is focusing only on
part of the phenomenon. - The fact that the researcher has made
the Qalue framework plain is not the problem, it is the
partial explanation of the factors involved that limits the
perspective.
Realism also aligns itself with the sub-cultural tradition 1in
social theory, because this perspective
“"... has recognized the need to understand the nature of
human praxis in changing determinate circumstances, of
the necessity of coupling micro- with macro-—-analyses of
society, of the relationship between consensus and
diversity ..." (43)
The rejection of positivism lies in the view of crime as a
produét of behaviour and social definition, while left
realism also criticises what it considers to be

manifestations of idealism, which in focusing on the social
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reaction to crime, does not fulfil the role of criminology:

»”..,the need to explain criminal behaviour." (495)

Aetiology has been described as one of the dimensions of the
crisis in criminological theory. (464) The radical approach
had 1n the past located causality in the criminogenic
nature of capitalism, thereby exhausting the explanatory
bpower of the analysis. Others have searched for it in the
defective personality or body of the stigmatized criminal,
leading to a different kind of circular argument, but one
Qith no less sterile consequences for research. The
development of the new right in western Europe and North
America has taken place in a period during which social
determinism had become the social theory out of favour with
the dominant political culture, and the notion of causality
or.blame for the apparently inexorable crime rate increase
being located in the sociél structures and the economic
system was rejected as old fashioned socialism. This has
meant that crimininology has made a

"...retreat from a discussion of wider social causes of

offending." (47)

Jock Young utilizes the concept of the square of crime, to

' suggest that crime rates involve a fourfold aetiology:

"It involves the Cauées of offending (the traditional
focus of criminology), the fattors which make victims
vulnerable,...the social conditions which affect public
levels of cohtrol and tolerance, and the social forces
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which propel the formal agencies such as the police."

(48)
All the factors identified as influencing the crime rate
can be found in the South African context, and all seem to
present in forms which lead one to expect increasing levels
of crime. The traditional focus on individual pathology for
fhé commiséion of crime has tended to shift towards a
psychological model of wrongdoing, and the perception that
people with low self esteem,’of a negative self 1image are
more likely to commit crime, has become popular. In a society
of exceptionally high iiliteracy, figures suggest it almost
approaches a level of 50% in the adult population (49), and
mass unemployment, producing exceptional poverty, added to a
housing and educational crisis means that the social
psychology of the country is likely to profile problems of
identity and belonging. Even where a mechanistic link
between poverty and crime is not suggested, the social and
economic ills, are factors édding to problems of self esteem
~and personal validation. The utility of a realist theorvy,
lies in its ability to retain the concern with the individual
without losing sight of the broader- issues. The limits of
traditional aetiology are overcome by considering the other

aspects of the ‘square’ of crime.

Victimology in itself can be a problematic approach to crime,
because in isolating the relationship between the offender
and the victim, it is possible that an a-contextual analysis
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can serve the agenda of the ‘law—and—ofder’ brigade by
demonizing the actor, and portraying victims as passive and
helpless, supporting the framework of thinking which argues
that only through more and more power in the hands of the
social control agencies, and through restricting the civil
rights of all, can law prevail. By emphqsizing the four
different elements of crime, and investigating the social
relations between these forces, realist criminology hopes to
offer a perspective which considers the ‘'real’ experiences of
those who come to harm,‘but retaining the awareness of social
issues and the role of ideological forces which seek to
utilize the debate around crime to serve particular statist
or populist causes.

Left realism is accused of being a kind of populism (50), and
in more radical quarters there is extensive suspicion of the
crime surveys (Merseyside, Islington, Edinburgh) which Have
"in some ways become the hallmark of the new kind of

criminology in the UK.

Denhis Davis has pointed .to the lack df a political tradltioﬁ
‘and the absence of a sense of community in the South African
social formation, which for his analysis poses a serious
threat to the eﬁistence of law. (51) The concern of a
radical criminology to take into account |

.“...the social conditions which affect public levels of

control and tolerance,.." (50)

_runs into the difficulties of intractable violence and social -
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tensions which turn into violence and death with frightening
regularity. The death toll from the townships sounds like
figures of war casualties (53), and the state and criminal
Jjustice system appears unable to stem this tide of
destruction. A£ this stage, criminology can only hope ta
offer insights into the extent and nature of the calamity,
because 'solutions’ to such politicised anger and intalerance
appear in books only; not on the ground.

Even 1if reseatrch can only point tb the roots of intolerance
and strengthen the possibilities of building communities,
the purpose of radical c;iminology will be served: to wark
within avdiscipline which aims to support a more just and
équitable society where harm is minimized. Social conditions
must be studied from a critical perspective which looks

. behind the images which social actors hold up to themselves
and others, and whether one haopes to find there a true and
essential reality of human existence, o+r whether one can be
content to deconstruct the discourses and the signs which
make the collage of meaning for the social formation, a
critical perspective contributes to a fuller understanding

of life.

The'roie of the state, as a relation between economic,
ideological and social forces remains of aetiological concern
to left realists, although the radicals would see the
multiplication of aetiology as a kind of betrayal. The
realist position has beern developed in the European debate 1in
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which the role of Marxism, and historical materialist
>analysis had been diminished through changes in the political
and intellectual spheres. Matthews and Young talk about the
iqfluence of Marxism on social thought receding, and point to
the decline; and fall of parties on the far left. (54)

The experieﬁce in South Africa has been very different -
starting with the Suppression of Communism Act, of 1950, and
the decision of the government to maintain the severest
possible repression within the ambit of the law against all
doctrines associafed (even vaguely) with Communism. This
exceptional regime of inéerference with.the freedom of
thought, information and association constituted the end of
the era of liberalism, and the marked the start of the
atteﬁpt by the stéte to control large sectors of the ciQil
society quite openly in terms of it ideologies. The long term
impact of these policies must sﬁill be researched, and it is
still too early to accurately judge the consequences of the
unbanning of the liberation movements and the Communist Pérty
- even at the political level, let alone the full impact it
igs going to have on the world of ideas and the intellectual
community.

This means that the political demands which will be made on
the criminal justice, aﬁd the ideas which will constitute the
raw material for criminology debates will 1in part draw on
perspectives which have failed to maintain a political impact
in Europe. This does not mean that they are not relevant to
the conditions in South Africa, and the intensity of the
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debate will not be resolved with reference to what happened
elsewhere in the world.- The debate on democratic socialism
has however shifted, i1f the opinions of Slovo (53) is
anything to go by, and the restoration of the freedom to
express and consider views and alternatives which had been
proscribed in the past can, 1f one believes in rationality,
(or at least that knowledge is a tool allowing us to cope)
only augur well for the intellectual freedom and well-being

of South Africans.
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Conclusions.

The answer to society’s problems does not lie in theory, but
solutions will not be found without perspectives which cannot
exlst in paradigms without theoretical input.

The editors of a volume on crime and state control in South
Africa expressed the fervent hope thét the analyses will make
a contribution towards justice, and the commitment to a
critical criminology includes the hope of living in a society
which is moving in the directioﬁ of equality, and support for

the members of the community who are at a disadvantage.

Understanding the phenomenon of crime.in its complexity can
.enable all members of a Cbmmunity to argue against the
simplistic concepts of more and more power to the controllers
as well as creating the intellectual space for debate on the
values which need public supﬁort. Where the members of a
social formation have at their disposal the tools of debate,
they can be enabled to live.and express their needs and fears
through the membership of a community. This is not to advance
the notion that communities exist free from conflict, but to
recognize that while living‘in conflict, structures for
resolving the competing demands can enhance the quality of
"life. The choices which are made in the state and legal
discourses, deciding for criminalization and repression,
cannot be made without involving power, but where the needs
and expectations of people are expressed and debated in an
informed manner, the policies of gavernment can constitute
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. .a consensus which although oppressive in some form, also

plays an enabling role in the social formation.

The role ofvpolitical hegemony in the creation of such
consensus, even where it is done through democratic
structures should prevent social theorists from posing
specific state forms as idealist solutions fo real problems:
Throughout history groups or individuals whose values and
interests conflict with the political majorify (democratic or
otherwise) have fallen victim to repression and legal
sanction. The effect of'patriarchal thinking has shaped the
perception and roles of women}for centuries, and the struggle
for recognition of identities which are not part of the
hegemonic power brokering alliances is a continuing feature
of societal forms. Thus women, ethnic minorities, racially
stigmatiéed groups, the homelegs, gay and lesbian people,
the warking clasé, even the aged and the young are peaple in
categories which are more likely to suffer repression at the
haﬁds of state and power discoufses, than other social
groupings. The call for political action by people in such
categories, and on behalf of them, makes up the efforts to
compete more fairly in the debate concerning the values and
ideas which should be recognized by fhe state form. The
difficulties in constructing their political idehtities
without turning towards essentialism in defining their
~anthropology, have not been resolved in social theory. The
reifying of classes, or womanhood, or whatever the unifying
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factor in the category may be, means that the ideology starts
to lose contact with the liQed experiences of people, and
dogma replaces reality as the focus of study or political
action. In the face of these risks, deconstruction offers an
intelléctual tool which can retain a critical, cutting edge.
The philosophical nature of ‘reality’ and the demands that
social theory must accept the constraint of a correspondence
theory of truth are part of the modernist perspective on on
social experience, and this has become the focus of intense
debate. "The competing demands of feminists, and other
politicai groupings on tHE’recognition by the'legal system of .
their interests, problematizes the existence of "law’ . Peter
Fitzpatrick has argued

"...that law 1is constituted by a plurality of
contradictory social forms. The impossibility within a
social formation of bridging the gap between (the
concept and practice of) law and other social forms
(the prison—-system versus rules of law-legitimacy 1s an
example) whilst the legal form remains dependent on the
persistence of both, can be interpreted as a necessatry
precondition for an operational legal form: ..." (54) In

Fitzpatrick’'s Dwnbwords -

"Law dependé on opposed social forms. It depends
integrally on what is contrary to it. The gap 1is set.
There is not in the gap some vague but remediable
derogation from the efficacy of law, rather there is
something constitutive of law itself."” (35)
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The difficulties which result when the social forms depend on
the subjugation of each other, can be seen in the destructive
consequences of civil war. The role of critical theory in
South Africa haslbeen to deconstruct the falsehoods and
euphisms on which apartheid depended, and to investigate the
reality behind the actions of the state apparatus. This
has been done through good old fashioned expose, and a
combination of 1liberal and marxist based theoretical
implosion of the untenable doctrines of the apartheid state.
The extensive natqre and‘form of the crisis has meant that
natural foes like Marx and Locke, could join with Horkheimer
Foucault and Derrida in unmasking the state and the
implications of its laws, but the philosophical
contradictions between these traditions cannot be denied or
hidden, and the restructuring of the South African political
terrain has come to show that not all liberals are
‘marxists’,(as the National Party would have us believe 1in
the sixties) and that the Deconstruction is not just
deconstructing.

The implications for critical criminology are numerous: The
time to think about how a democratic justice system should be
structured is at hand, and even the abolitionists should be
putting forward ideas of how not to do it. The debate
between policy—-making left realists and the abstentionist
radicals is likely to become fierce, and the invisibility of
women, ecological concerns and gay and lesbian issues will
increasingly be challenged. The deconstruction of the



aparthe;d state is gding to take a long time, because the
relations which have made up this social formation are deeply
embedded in the property distribution, legal culture, state
apparatus and personal lives of millions of peoplex The basis
of the economy is located in what can be considered black
1anur, and the overwhelming measure of ownership of the
productive facilities is i1n white or foreign hands. The
ideologies through which people maké sense of their lives

and the social practices which constitute the Séuth African
reality are still steeped in racial seperation - the images
of televisian advertise&ents notwithstanding. Violence,
theft, car accidents are commonly expérienced as the
interactions between people where racial excluéivity is
breached, regardless of whether this is borne out in
éractice, and until the political process develops
sufficiéntly'to enable positive social interaction- to become
the norm rather than the politicized exception, crime in
South Africa will remain ; point at which racial fear and
distrust meef with social forces - economic, political,
ideolbgical and personal. This focuses atﬁention on the
important role that a critical criminology still can play in
the long and complex unpacking of racism which will be
required, but also become possible, duking the period of o

reconstruction which will mark the true end of apartheid.

The criminology of the left realists in the UK locates itself
in qualified reaffirmation of modernism.(57) The shifts in
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world history encompassing such vast era’'s and fundamental
changes 1n the nature of society cannot readily be linked to
acts of crime and social control, but the paradigms in which
ethics, state functions and the role bf individuals 1in
societies are considered draw on the philosophies which
attempt to make sense of the broad sweep of time and hisfory.
Matthews and Young take issue with Cohen for suggesting that
every critical theorist is somewhat of a deconstructionist
(38), because this term is linked closely with the emergence
of postmodernism. The disagreement results from‘the choice
which modern philoSophy‘suggests we are faced with: the
modernists hold progress and rationality as possible, and
this aLlows explanations of theory, society and meaning to
fit into larger patterns and structures. Holding that it is
paossible to know the origins of society and to guide its
development through rational debate and predicfable results
drawn from the paradigms of theory, modernism 1s seen as the
confident expression of a belief in the human ability to
conquer the future. Opposing fhis, postmodernists feel that
it is indulging in ‘Grand Narratives’' and building illusions
of progress and certainty on the shifting sands of self-
serving discéurses of power. The goal of theory should not be
to serve this false image of the progress of humanity, but to
cultivate local resistance to the institutions, techniques

and the discourses of social control. (39)

In criminological circles, the fear is expressed that the
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postmodern perspective does not acknowledge the gains that
have been made in terms of social justice, and by
deconstructing concepts and values, the consequence is the
nihilistic denial of the role of social practices in
protecting the gains made in the struggle for democracy,
equality of race and gender, and other social struggles.
Questioning the existence of a form of knowledge can be part
of the process of securing the values and objectives of the
discipline, but there is a concern that denying rationality
leaves society vulnerable to cynicism, and reactionary self
interest.

Matthews and Young conclude that post-modernism, and 1its
attack on grand theory is a pseudo-radicalism, because 1t
leaves in place no sense of community, but a depoliticised
individualism. On the basis of this argument, they commit
their project of realist critical ériminology to modernism,
which despite its failings is better equipped to offer
direction for social change and coﬁsiders tﬁe goal of

emancipation of the human condition as important. (60)

The failure of apartheid is in part the failure of grand
theory, and the gquestionable goal of imposing ‘Grand
Narraiives’ through state apparatus. The qguestion of why this
failure was allowed to structure our liQes and sbcial
formation for so long, will require a perspective on the
sites of knowledge in societyf On the one hand, the
postmodernist emphasis on the failures of rationality and the
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importance of localized resistance to 'totalizing’ discourse
offer an explanation of the mechanisms of resistance, but the
efforts of political action and conscientizing, which are
still drawing on the theories and values of modernism have
played their role in challenging the state in its pursuit of

_raciai hegemony.

For a provisional conclusion, one can turn to Habermas who
holds that "“Postmodernism thus appears at best as a
compensatory strategy representing the 'dark side’ of

the modernist project. " (61)

With Gouldner, the goal of critical criminology is to use the
rational and liberative kernel of social science, and to work
for the restructuring of society in the interests of this
emancipation. The choice for rationality is as much in need
of explanation and defence as a choice against it, and sa
commitment to the analysis of the ideas and ideologies which
constitute the economic, political and social levels of the
country must be made in order to produce the most extensive

and adequate explanations of social phenomena.
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