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When does accepting a gift or
favour amount to corruption?

To take a bribe or to use one’s judicial
office to further personal inlerests is
corrupt and dishonest. However, the
issue is complicated because giving
gifts to show appreciation for some-
thing is “a normal and acceptable prac-
tice in society”. As Burchell and Milton
note, “the difficulty’in separating legiti-
tnate reciprocity from a corrupt bribe. .
iz not always a sirnple matter, 2
The following scenarios illustrate sit-
uations where the line may be difficult
to draw:
1.You are currently rmaking renova-
tions to your home. You have had
continual problems with the builders,
Would it be appropriate to write a let-
ter of complaint to the company using
the departmental letterhead and
which contains your title?

2. The President has invited all the mag-
istrates and staff in your office to a
dinner at his official residence. The
President has done the same thing
with all other magistrates and judges.
At the end of the dinner, you are all
presented with dinner services, What
would you da?

The Corruption Act, which applies to
indicial officers, is the starting point.

In terms of the Act one must look at
the intention of the judicial officor con-
cerned in receiving the benefit, Tf there
was no COrrupt purpose in accepting or
procuring the benefit, in the sense of an
intention {o influence the exorcise of
his/ her judicial duties, it would nat be
illegal to accept the benefit or procure
the favour,

However, an activity may not be cor-
rupt in the sense of being illegal under
the Act, but may nonetheless be corrupt
in ethical terms. Many codes prescrib-
ing ethical conduct for judicial officers
prohibit abuse of position and the

- acceptance of benefits, For example, our
Code of Conduct for Magistrates? disal-
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lows the acceptance of gifts or favours
“of whatever nature which may unduly
influence .. [the] execution of official
duties or [which| create the impression
that this is the case”.”

“Judicial Ethics in South Africa” pro-
vides that * A judge should not lend the
prestige of the judicial office to advance
the interests of the judge or others”

In other words a judicial offiver
should not abuse his/her position,

Lot's analyse the scenarios above to
see if they would amount to corruption
in the statutory sense or in cthical
terms;

Scenatio 1
Using the letterhead would not amount
to an offence in terms of the Corruption
Act because the magistrate is not
procuring any benefit to which he is not
entitled, with the intention of perform-
ing some irregular act in the exercise of
official duties,

However, il may amount to miscon-
duct in ethical terms on the basis of
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abuse of position if it could reasonably
be perceived that the magistrate intend-
ed to usc the letterhead to exert some
influence over the builder.

Scenario 2

There arc two issues that arise ot of
this question: Firstly, is it appropriatc
for members of the judiciary to attend
functions at the invitation of the
President? Secondly, is it appropriatc
for them to accept gifts from the
President?

Az regards the first issue, it would
not be an offence under the Act to
accept the dinner invitation because the
dinner was part of a series of such
events hosted for all members of the
judiciary, It can be seen as an official
function and not a personal invitation
to the magistrate concerned. Moreover,
“the fact that the judiciary must be sep-
arate and independent from the execu-
tive does not mean that they have to
treat each other as pariahs.”7 It iz the
gift that raises potcntial problems.

continuad on page 2
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Gifts and COHUPHOn continued from pags

The difficulty in assessing this issue is
that the State President veprosents the
executive branch of government and is
ex officio always a party to proceedings
befare the court in respect of criminal
matters. [f the intention of the magistrate
concerned in receiving the gift was to
show the State some undue bias in the
exercise of his or discretion in a criminal
matter that may come before him/her,
then accepting the benefit would be an
offence under the Act.

But that does not address the question
ol civil court magistrates and the maore
pertinent issue of separation of powers.
These need to be determined with refer-
ence o the other considerations.

Accepting a gift from the President
would undoubtedly create the impres-
sion that the doctrine of separation of
powers has been trapnsgressed. Given
that one of the rationales behind the sep-
aration of powers doctrine is that the
judiciary must be independent of the
legislature and the executive because of
its function as “watchdog” over these
two branches, the inference would be
that the magistrate concerned is, in some
way, in the President’s pocket and there-
fore not independent. In this particular
situation, however, we are told that the
other members of the judiciary were
bestowed with  the same  benefit,
Nonetheless, the situation is unethical
for magistrates whether or not they actu-
ally had some corrupt purpose in mind
in accepting the gift because of the
impression of bias that it creates in the
minds of the public. Accepting the gift
would also be unethical as it amounts to
a Magistrate abusing their position as an
independent member of the judiciary.

Notes

1 Based on paper delivered at the CM.JA
Regienal Colloguium on Combating
Corruption within the Judiciary May 2003,

2 Burchell, Jonathan and Milton, John,
Frincipies of Criming! Law, 1994 at 582

3 This scenario was raised at the CM.JA
Colleguium op cit.

4 Code of Conduct for Magistrates (Ragulation
544 promulgated in terms of Saction 16
Magistrates Act 90 of 1993),

5 Code of Conduct for Magistrates op cit
Article 7,

& Article 30; although we do not vet have an
afficial code for the higher judiciary, “Judicial
Ethics in South Africa” prapared by a com-
mittee of judges is & working draft for such a
code, eontained in “Proposals for a mecha-
nism for dealing with complaints against
judges, and for a code of ethics for judges”
(2000) 117 SALJ 377,

7 Judge Kriegler speaking at the CMJA
Colloquium op cit.

Magistrates’ powers
trimmed

n the recent decision of S p

Mngeri, Judge EM Iatel
clarified the meaning of
Section 52(1) of the Criminal
Law Amendment Act, in
light of the amendments
made to it by Section 34(b) of
the Judicial Matters
Amendment Act 62 of 2000,

The guestion before Judge
Patel was: Is a regional magis-
trafe, who has convicted an
accwsed of an offence listed in
Part 1 of Schedule 2 of the
Criminal Latw Amendment Acl, obliged to
stop the proceedings m the regional court
immediately on conviction, and commit the
accused for senbencing by the High Court?

Counsel for the State argued that a
regional magistrate is obliged to stop the
proceedings. Counsel for the accused
argued that section 52(1) instead obliges
a regional magistrate to first hear evi-
dence relevant to sentencing. Only if the
magistrate then forms an opinion that
the offence merits punishment in excess
of its jurisdiction, is the magistrate
obliged to commit the accused for sen-
tenwing by the High Court. The interpre-
tation advocated by counsel for the
accused would mean that if the magis-
trate did not consider the offence as one
which merited punishment in excess of
15 years, sentencing could remain in the
Magistrates Court. Thus, the magistrate
wonld be entitled to pass sentence her-
self, notwithstanding the fact that the
accused had been convicted of a Part 1
offence.

Judge Patel correctly rejected the
interpretation contended for by counsel
for the accused. Judge Patel pointed out
that section 52(1) was amended to clarify
the sectior. Under the pre-amendment
section 52(1), it appeared as if the legisla-
turc had intended, with respect to all
Schedule 2 offences, that an accused only
be committed for sentencing to the High
Court if the regional magistratc was of
the opinion that the offence concerned
merited punishrnent in excess of 15 years
imprisonment. However, the ‘old’ sec-
tion 52(1) did not distinguish between
Part 1 and Part 2, 3 and 4 offences, The
new section 52(1) does draw a disting-
tion. This distinction was deliberatcly
introduced by the legislature to ensure
that in respect of Part 1 offences, region-
al magistrates refer the case to the High

Karin Lehman
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Court for sentencing. The
legislature requires that
magistrates do so, as part of
its strategy to combat seri-
ous critnes. People convict-
ed of Part 1 offences must be
sentenced to life imprison-
ment, a punishment that
exceeds the jurisdietion of
the regional court.

Various mandatory mini-
mum sentences are also laid
down in respect of Part 2, 3
and 4 offences. Some exceed
the jurisdiction of the regional magis-
trate’s court, and some do not. In respect
of offences for which the minimum sen-
tences exceed the regional court’s juris-
diction, the court may refer the matter to
the High Court for sentencing. However,
the court is not required to do so the
moment the accused is convicted of a
Part 2, 3 or 4 offence. Instead, Judge Patel
held that the full-bench decision of the
TPD in Myinijanta v 5, Manong v 5,
remains correct so far as the approach to
be followed in respect of section 52(1)(a)
and (b)(ii), the Section that refers to Parts
2, 3 and 4 offences, is concerned. The
Myintjana case held that with respect to
the ‘old’ section 52(1) that drew no dis-
tinction between the different parts of
Schedule 2, that regional magistrates
should first decide on an appropriate
sentence for themselves, taking into
account whether there are substantial
and compelling reasons justifying the
imposition of a sentence less than the
prescribed minimum. Only if the region-
al magistrate thinks that the appropriate
sentence would exceed the court's maxi-
mum 15-year punishment jurisdiction, is
it necessary to refer the matter to the
High Court. Judge Patel held that this is
still the corrcct approach for Part 2, 3 and
4 offences, but not for Part 1 offences, in
light of the amended wording of Section
s2(1).

The decision binds regional magis-
trates’ courts subject to the jurisdiction of
the TPD, and all regional magistrate’s
courts in other parts of the country
unless their own High Courts reach a
contrary view, All such regional courts
will in future be required, on convicting
an accused of a Part 1 offence, to stop the
proceedings without further ade and
comumit the accused for sentencing to the
High Court.
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Decentralising
the
- administration
of courts
in Norway

Harald Jelle

Head Judge of Lyngdail District Court,
Norway

ntil recently, the Norwegian

Ministry of fustice ran the central
administration of the Supreme Court,
the Courts of Appeal and the District
Courts (partly cquivalent to Magistrates
Courts). In 1999, the Norwegian
Commission of the Courts proposed the
establishment of a Central Court
Administration. Tn asscssing whether
the courts should be administered more
or less independently of the exccutive, a
- majority of the Law Courts Comunission
found it necessary to mark this mare
strongly by establishing a new inde-
pendent administrative body. This was
adopted by our Government and later by
Parliament.

Our new Central Court Administra-
tion is led by an independent Board. [t
consists of seven merbers; three judges
and two lawyers, appointed by the
Govermnment, and two representatives of
the general public, elected by
Parliament. At present, the board has
four female members, including the
chairperson.

As part of an ongoing policy to move
administrative functions out of the capi-
tal, this new administrative body was
situated in Trondheim; Norway’'s third
largest city. The Central Court
Administration has taken over, from the
Ministry of Justice, the functions of per-
sonnel administration, Further functions
include drafting and allocating the
Courts’ budgets, cnsuring that the courts
had serviceable premises and appropri-
ate equipment, training and developing
the organisation of the courts. Functions
of the Board include the appointment of
the director of the Central Court
Administration and the handling of
cases of great importance or matters of
principle.

Norwegian judges have been relative-
ly free to take on extra-judicial activities
in addition to their official functions. A
systern of approval and repistration of

such activities has been introduced, The
register is open to the public, and s also
on Internet. This gives both parties and
their lawyers in any court case access to
information that may determine whether
they should move to disquality a judge.

A new complaints and disciplinary
body (the Supervisory Committee of
Judges) has also been established.
Anyone who has been subjected to
alleged misconduct of a judge in the pet-
formance of their office can bring a com-
plaint against the judge. Complaints can
also be brought before the committec by
a court president, the Central Court
Administration and the Ministry of
Justice, and the disciplinary body can
lake up cases on its own initiative.
Misconduct outside the performance of
office, if it is deemed to significantly
affect a judge’s work, can also be
brought before this new bady. The com-
mittee can react in the form of a "warn-
ing” or “criticism”, in cascs where the
conditions for more severe reactions,
such as dismissal and punishment, are
not present.
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In Norway, as in none of the other
Scandinavian countries, we do not have
written ethical rules for judges. This new
disciplinary body will therefore be an
important contributor to the develop-
ment of how to define “conduct as befit-
ting a judge”.

SWEDEN
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Transformation of the judiciary

Andre le Grange
Magistrate af the Beliville Magistrates Court

Excerpts from a paper delivered at the Gonfarance of tha
international Association of Judges — African Region

hernes discussed include peace and

stability in Africa, the need for the
judiciary to reflect the socicty it scrves,
the tramsformation of the judiciary to
meet the demands of a new society and
criteria for transforming the judiciary.

By virtue of their expertise, judicial
officers have a special contribution to
make in the administration of Justice in
fostering universal respect for funda-
mental human rights. They are also

‘uniquely placed to help those who have

been aggrieved to find redress. Legal
rernedies are often available. Howevet,
rermedies are only beneficial, in any
given case, if a judge is aware of these
rights and applies them,

Judges and magistrates have a cre-
ative function. They cannot afford to
mechanically follow the rules laid down
by the legislature, They must interpret
these rules so to reconcile them with the
wider objectives of Justice which are
encapsulated in the International norms
of Human Rights. Justice according to
law has never meant justice only accord-
ing to the law written by Parliament.

Justice includes other laws: written,
unwritten and dug out from nature, cus-
tom and the life of the people.

Transforming a judiciary to meet the
demands of civil society is not any easy
task. In our male dominated societies we
men sometimes, and often deliberately,
lose sight of the rights of wormen.

The appointment of judicial officers
in transforming a judiciary is at the heart
of a just society. Therefore, appointment
of judicial officers only according to
guota allocation of the various popula-
tion groups, or perhaps according to the
various ethnic groups, or even gender,
religious or political groups will rarely
bring about a just society we desperate-
ly seek in modern days.

Affirmative action is a concept and
application that is globally applied,
where discrimination of race and gen-
der, was the order of the day in a socie-
ty. However, caution should be exer-
cised so that the application of affirma-
tive action does not become a tool to
demean the self-esteem and self-worth
of appointees.

T
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Chemical castration:

the constitutional implications’

ound guilty of child abuse in a
Durban Magistrates Court, Dean
Foster was ordered to submit to an anti-
androgen drug for three ycars. He had
proposed the sentence  himself.
Additional sentences, including fines
and submission to psychotherapy, were
irmposed, But, Foster will not be impris-
oned providing that he abides by the
conditions attached to the sentence.
Anti-androgen drugs lower libido by
suppressing male sex hormones. Some
anti-androgens can be more effective
than actual castration because they sup-
press more sex hormones than physical
castration would. However, not all pun-
ishment falls within Constitutional
parameters. . This sentence infringes a
range of constitutional rights. Section
12 prohibits cruel, inhuman or
. degrading punishment and
protects badily and psy-
chological  integrity
{including  control
over ang’s  own
budy), while section
14 protects privacy.

We can see that
together, these rights
mnilitate against chemical
castration. Furthcrmore,
the core concept underlying
these rights, that of dignity (s 10,
cannot be reconciled with such a practice.
South African courts have recognised the
cruclty of both physical and psychologi-
cal violence in their rejection of corporal
punishment and the death penalty,
Nevertheless, dignity requires more than
a mere absence of violence.

According to both foreign law and
South African case law, the right to dig-
nity incorporates the protection of an
inviolable intimate sphere,

Our sexuality is integral to our bodies
and intirnate relationships and is central
to our human experience, Therefore, an
intrusion on our sexualily infringes our
dignity, privacy and our bodily integrity
and is a cruel, inhuman and degrading
punishment,

The Constitution allows rights to be
limited if the limitation is reasonable and
justifiable {5 36). In its analysis of the lim-
itation, a court must weigh up various
factors including the purpose of the limi-
tation, A possible purpose for chemical
castration is retribution. This was recog-
nised in the death penalty case but held

Cathy Powell
Lecturer in Public Law, UCT

to carry less weight than other goals of
punishment, such as deterrence. Another
possible purpose is prevention. It must
also be shown that anti-androgens do
prevent sexual olfenders from abusing
children again. Proponents of
chemical castration assume

that there is a biclogical
rcason for sexual
abuse, Psychological
resecarch maintains
that rape and sexual
abuse are funda-
mentally  violent,
rather than sexual,
acts, motivated by a
need to dominate. As
child abuse c¢an occur
without sexual intercourse,

physical sex drive will also remove the
psychological drive behind abuse, There
is, however, no evidence to this effect, On
this basis alone, chemical castration
could fail the test in section 36.

It will probably be found that the sen-
tence of chemical castration is an
infringement of Foster's rights of dignity,
privacy, bodily integrity and freedom
trom cruel, inhuman and degrading pun-
ishment. Can he waive these rights?
Mohamed v President of Hhe RSA 2001 (7)
BCLR 685 (CC) Jeft open the issue of
whether constitutional rights can be
waived. Nonetheless, for a valid waiver,
the person waiving their rights has to
have been made aware of the exact
nature and extent of the rights being
waived and the ensuing consequences. [t
is uncertair what the full conscquences
of anti-androgens are (and the court
arder dees not identify which anti-andro-
gens will be used). However, cven if
Foster were to waive his rights in a fully
informed manney, it should be borne in
mind that chemical castration failed the
limitations analysis not just for failing to
protect Faster himself, but for failing to
protect a vulnerable group in society. Tt
could be argued that, in this case at least,
the right was not his to waive.

W

This is a shortened version of & comment in
the newsletter Lawsura.

we need o be sure that removal of the

What would you do?

The first and second appellants in a Supreme Court of Appeal (SCA) Qasa had‘lm-
tially appeared before a regional magistrate on charges of rabbery. The second
appellant had appeared before the magistrate in prison clothing and the- d‘large shest
included a cover sheet which described the accused as ‘gevonnis’; indlcatmg that: ho
had been sentenced to imprisonment, Thus, the magistrate would’ have been aw
that the appellant had at least one prior conviction. Section 89 of the Crlmlnal
Procedure Act 51 of 1577 provides: ;

‘Except where the fact of & previous conviction is an element of any. foenno witl'l-
which an accused is charged, it shali not in any charge be alleged that an nnwsad
has previously been convicted of any offence, whether in the Republic or elsawhere’,

The appellants were convicted for robbery and sentenced to 10 years' imprison-
ment each. The high court granted both appellants leave to appeal to the SCA.on
their convictions generally. It also granted the second appsllant leave to appesl-on the
guestion of whether his right to a fair trial, protected in ¢ 35(3) of the Conatitution had
been violated. The SCA found that leave to appeal generally should not have been
granted but did consider, in detail, whether the right to a fair trial had been violated,

A court can reverse a conviction on the basis of irregularity in the procesdings
only if the court finds that ‘a failure of justice has in fact resulted from such irrequilari-
ty'. This has been interpreted to mean that there must have been ‘actual and substan-
tial prejudice to the accused’. What would you do? Should the magistrate have
recused himself or herself? Should the conviction have been set aside on the basis of
an irragularity? Answer on page 7, ‘
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Magistrates and the Domestic
Violence Act: Issues of interpretation

Lillian Artz, Institute of Criminology, UCT

his is a new report based on research

conducted by the Consortium of
Violence Against Women,

In an offort to understand the con-
straints and limitations of the Domestic
Violence  Act, the Consortium  on
Violence against Wormen has monitored
the implementation of this act since 2000,
The Consortium’s first research report -
Monitoring the Implementation of the
Domestic Vielence Act: First Research
Report = was a comprehensive study that
examined the implementation of the Act
from the perspective of criminal justice
personnel themselves. Three additional
studics have been published since the

First Report. These are Implementation of

Bail lLegislation in Sexual Assault Coses,
Domestic  Vielence and  Development:
Looking al the Farnting Context and Bail in
Sexual Assault Cases: Vietims' Experiences.

The different “angles’ from which the
Consortium has examined the imptle-
mentation of the Domestic Violence Act
has furnished useful information on the
daily operation of the Act, the complexi-
ties of applying progressive legislation in
poorly resourced communities as well as
the innovative application of the Act by
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Magistracy.celebrates
Women’s Day In the
Western Cape

By JF-van Schalkwyk, Khaye!ﬂsha
Magmtrate

Opio from the legal fratemrty, predornl-
riantly maglntrates, convarged upon the
Khayelitsha Magistrate's Court. They came
to celebrate Natlonal Waman s Day with a
difference. :

The objectlve waa tu honour the input
of wamenithat: has ‘ansured the liberation,
empowerment and’ ‘amancipation of
women.The Gender Desk of the Justice
Officer's Association‘of South Africa, in
partnership with the Department of Justice
and Constitutional Development hosted
the event.

Mr CJ Musi, President of JOASA pro-
ponént and advocate for gender egquality
was the programme director, He read a
maving poem titled ‘| Ris&' by the Maya
Angelo,

the criminal justice system and their
social and legal agents. These studics
reveal a great deal about the role and
function of the police and the clerks of
the court, Tt became increasingly appar-
ent that the management of domestic
violence cases within the criminal justice
systemn and the cffectiveness of the Act
were often dependent on how magis-
trates decided on these matters. This
study therefore set out to investigate
how magistrates interpret and apply the
Domestic Violence Act.

It has becorne clear that one of the key
contributions to be made to improve the
implementation of the Domestic
Violence Act is ensuring that construe-
tive "dialogue” oceurs between criminal
justice personnel. By systematically
working through the “nuts and bolts” of
eriminal justice machinery, great strides
can be made in improving access to jus-
tice for victims of interpersonal violence,
It is hoped that this report, our suggested
guidelines for the implementation of the
Act and the redesigned Domestic
Violence Act forms assist this process.

If you are interested in receiving a
copy of this and the other reports please

Judy van Schalkwyk, Senior Magistrate
at Khayelitsha said the Gender Desk
sought to inculcate in all magistrates
greater gender awareness, especially
while dispensing justice, "We have
reached a stage where we should engage
each male and female intellectually and
rationally on the importance of a society
that believes in gender equality” said Van
Schalkwyk. The latter said the
Commission on Gender Equality found last
year that men still held senior and power-
ful posts whilst women held junior and
administrative posts. Ms van Schalkwyk
was of the view that the judiciary was also
in the dock when it comes to the issue of
gender equality. She rmaintained that “they
have done too little, too late”. In the
Waestern Cape division we only have two
black permanent regional magistrates and
five white female an three female senior
magistrates — this in a regional division
that has more thar 30 regional magis-
trates. An indictrnent of the judiciary!

Gertrude Fester, Cormmissioner on
Gender Equality, and former member of
Parliament, recited the poam “Say No
Black Woman” by Gloria Mhlope,

The highlight of the day was Joyce

KAROTOX AP OTO ATA X [Taw, Race & Gender.
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Litian Artz, Penny Parenzee and Kelley
Maoult from the Consaortivm of Viclence
Against Women.

contact: Elaine Atkins at the Social Justice
Resource Project, Institute of Criminol-
ogy, phone (021) 650-2983 or email
catkins@law.uct.ac.za, or Joyce Maluleke
at the Gender Directorate, Department of
Justice, phone (12) 3151668/70 or fax
(012) 325-9713.
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Maluleke, Director of the National Gender
Department of the Department of Justice
and Constitutional Development's speech.
She zaid that although much had been
achieved to advance the human rights of
women in South Africa since 1994, it was
undisputed that the patriarchal society
remains sacrosanct. She acknowledged
the significance of the taw as an agent for
change but also they believes that the
presence of women within the judiciary will
help transform attitudes. Maluleke said
women were discriminated against not
because of the law but because of the out-
dated stereotypes that are prevalent in our
society and judicial system. Furthermore,
women embody justice and fairness. They
are strong, resilient, vigilant, intelligent and
compassionate. That is why we have been
entrusted with the scales of justice.

In a lighter vein, the magistrates boo-
gied to the sounds of the Marimba dancers
and the Mamela Jazz Band,

Qverall, the day was a huge success
and a big thumbs up to gender equality
and a more gender sensitive approach by
magistrates to these burning issues,

Way to go! JOASA Gender Desk,
Weastern Cape!

AR T QK AR YO 5 )



NEWS & VIEWS FOR MAGISTRATES

In search
of justice
fit for a
rainbow
nation

Excerpts from an article by
Clare Hogan
in the London Times, 19 Ssptember 2003

ince 1995 the Law, Race and Gender

Research Unit (UCT) has trained hun-
dreds of magistrates. The courses are
intensive and focus on social context
training, After a two-weck course there
are three projects, known as interven-
tions, and a three-hour examination that

tests how much each participant has
understood. The projects arc an opportu-
nity to look into topics of interest. Alman
and a colleague worked with deaf peo-
ple, examining how they are treated in
court, what facilities they would ideally
tike to have, and presented their findings
to colleagues. She gave talks at schools
about the job of a magistrate. Her last
project was something few white people
do - she took a trip to a Cape Flats town-
ship by public transport. “The course has
made me more confident professionally
and perscnally. | am much more aware
of who I am and no longer feel that I have
to apologise for being a woman, or for
being white,” Alman says.

The LRG courses, weekend wark-
shops, training days and lectures are not
just for “pale males”, Attendance is vol-
untary. André Te Grange, a regional
court magistrate, says: “Not only white
people are racists. After apartheid 1
found it difficult to have contact with
whites without feeling hatred and bitter-
ness, It was only when [ opened up in
discussions that | realised that their fears

are my fears, my concerns are their con-
cerns; it has nothingto do with black and
white - it's more about the individual.
Your growing-up, the school you went
to, your parents all play a part”

As leclures alone are insufficient peer
facilitators are trained. Cagney Musi, a
regional court magistrafe who  has
trained as a peer facilitator, did his
“intervention” at the Mitchells Plain
court in the Western Cape. The area has a
serious problem with domestic viclence
and non-payment of maintenarnce,

“Ome in four women is a vietim of
abuse, During a discussion with fellow
magistrates [ asked four court staff into
owr room and said to my colleagues,
"Look, one of these women might have
been battered.” This brought it home to
everyone. Now, instead of striking a case
off the roll if the woman does not turn up
for the hearing, we postpone the case and
ask her to come in to cxplain why she
didn’t arrive. Perhaps her husband
threatened her if she continned with it
perhaps she had childcare problems .
this has been a big change.

y view is that courts in this country,

particularly labour courts, have not
been playing their role as they should.
My contention is that the Labeur Courts
seem to have lost sight of labour law as a
"secondary force” in labour relations.
Instead, they at times seem to compete
with the High Court as a “common law
bench”. They appear to ignore the “pro-
tective clements’ of the new South
African labour laws which are central to
the new dispensation,

I am, of course, keenly aware of the
argument that all arecas of the law have
policy implications. Good judge-made
law must take account of society and its
realities. There is no time to articulate the
special nature of labour law, save to
emphasise that labour law is more dis-
posed than many other areas of the law
to the demands of the context.

There seems to be a surprising lack of
expertise in sorne of the judgements, par-
ticularly those of the Labour Appeal
Court, There is an apparent lack of lead-
ership in the development of labour law
jurisprucdence.

I understand the restructuring of the
Labour Courts is under consideration.
My point is that it does not really matter
whether restructuring takes place or not,

Th‘e c-hallenge
r law

Ex -5 prpts from the inaugural .fectum
gfven by 4 b

Phofessor ER Kalula

at the Mniversitylof Cape fown on
\ 30 July 2003

What does maltcr iz that cxpcrtmc is
developed and maintained. There can be
no substitute for expertise,

Another disturbing feature of the cur-
rent Labour Courts is the widespread
and frequent use of practitioners as act-
ing jucdges. This practice nat only pre-
vents the development of disinterested
jurisprudence, but even more important-
ly, it undermines public confidence in the
Labour Court system,

The above eclectic survey, by implica-
tion, suggests that the current labour
market regulation and the institutions
designed to implemernit it are not focus-
ing on the needs of the vast majority in
the labour markets of Southern Africa:

the unemployed, underemployed and
those in non-wage-employvment. The
informal sector in particular, unaccount-
cd lor in formal terms should not as such
be ignored.

T belicve that to seek the heightening
of the social dimension of labour law is
not to deny the relevance of the tradi-
tional labour market regulation such as
ordinary case law on which labour rights
and obligations depend. The fact remains
that in countries where the vast majority
of workers are outside the formal labour’
market, innovative approaches to regula-
tion ought to be considered and adopted.
It may well result in dual market regula-
tion but there need not be any disjunc-
ture,

The challenge and, therefore, the
future of labour law in Southern Africa
lic in secking to recognise that labour law
is rather a sharper instrument of social
policy. It must strive to treat social pro-
tection as a central objective. This is not
to deny the privity of the contract of
cmployment. Mutual obligations and
rights in the workplace remain important
but they must be related to the broader
realities of our countries’ situations.
Labour law must be part of the allevia-
tion of poverty agenda,
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Developments in traditional

hree bills concerning traditional lead-

ers are currently moving through leg-
islative channels. The most important is a
bill proposing a complete overhaul of the
institution of traditional leadership and
its remodeling according to South
Africa’s new structures of government,
The SA Law Commission’s Report (and
attached bill) on Traditional Courts con-
firms the judicial powers of traditional
lcaders, but, effects significant changes to
the procedures and composition of their
courts. Finally, the Communal Land
Rights bill eliminates traditional leaders
as controllers of land subject to custom-
ary tenure.

These bills represent a long delayed
attempt to reform an institution that was
left largely untouched by the colonial
and apartheid governments. Recently,
abundant evidence has come to light
revealing traditional ieaders’ lack of the
financial or managerial skills needed to
cope with the demands of modern gov-
ermment and corruption.

Following the constitutional negotia-
tions, provision was made for the cre-
ation of "houses of traditional leaders’
under the Interim Constitution. Six
pravinces established such houses and a
national body was established in
Pretoria. These houses have limited pow-
ers to advise their respective legislatures
on matters concerning customary law
and traditional leadership. So far, apart
from lobbying against state regulation of
traditional circumncision ceremonies, they
have not been especially productive.

The most troublesome problem is the
conflict between the authority of tradi-
tional rulers in matters of local govern-
ment and that of democratically elected
municipalities. Although everyone con-
cedes that the former make a vital contri-
bution to government in rural areas, the
principle of democratic election cannot
be compromised, Under the T.ocal
Government: Municipal Structures Act
1993, MECs in had to request their
Houses of Traditional Leaders to identify

leadership

Professor TW Bennett
Department of Public Law, UCT

who would participate in municipal
councils. Traditional rulers so identificd
could participate in council meectings,
but, had no right to votc,

The Traditional Lcadership and
Governance Framework Bill of 2003
tidies up the loose ends. It gives provin-
cial premiers the power to recognize 'tra-
ditional communities’, which may, in
turn, establish ‘traditional councils’.
These badies will have certain statutory
powerts, all of which are now subordinate
to the powers of municipalities, Thus, the
bill provides that traditional rulers are
there to support, assist, promote and
facilitate. By implication they will lose
their original sovereignty according to
custornary law.

Certain ‘leadership positions’, namely,
kings, chiefs and headmen, arc designat-
ed in the bill, Candidates for these posi-
tions must be identified by the royal fam-
ily concerned, according to customary
law. Thercafter, the provincial premier is
obliged to confirm the appointment. No
concession is made to the principle of
democratic election or to the principle of
gender equality.

The proposed legislation on tradition-
al leadership dovetails with a third hill
issued in 2002: that on Communal Land
Rights. Security of tenure is improved
and ownership of land is transferred to
comrmunities that have been in historical
occupation. The bill also introduces radi-
val changes to the customary-law tenures
with a view to ensuring equal access to
ownership, allocation and use of land,
Foremost, the bill eliminates the exten-
sive powers, currently wielded by tradi-
ttonal rulers under customary law, to
allot rights and regulate land usec.

Instead, the bill requires communities to
draw up regulations and elect adminis-
trative bodics, which will be subject to all
the precepts of cquality, accountability
and fair administrative action.
Traditional rulers may participate ex offi-
cio in these structures but their member-
ship may not exceed 25 per cent of the
total composition.

What would you doT [jrem page 4).
Ihe answer!

he SC.A found thnt dlsclusure uf -an

‘accused's previous: conwctlons doas
not nenessanly lead to an wragulnnty
vitiating the proneedmgs This was. wull -
established despite the provigion in = 89
of the Criminal Procadure Act..In cases
‘where there has been disclosure'of a’
previous conviction or convictions, ]udr-
cial officers have sometimes recused
themsealves. Howevar thay are. nut cum- :
pelled to do so.

There were other ways in whlch tha
judicial officar could become aware of
information prajudicial to the accused.
For example, A court could bacome
privy to such information while deciding-
upon the admissibility of évidence. This
does not render the proceedings auto-
matically unfair,

The manner in which the information
wag conveyed was not important. What
had to be determined in each case was
whether the effect of the information cre-
ated actual and substantial prejudice to
the accused. In this case, there was no
indication that the magistrate had basn
influenced by the knowledge of the
appellant's previous conviction — an the
facts, guilt had been established beyond
a reasonable doubt, The SCA dismissed
the appeals, However, the court did note
that, wherever possible, potential preju-
dice against the accused must be
removed. It is undesirable to allow
accused persons to appear before the
court in prison clothing.
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Editorial

hiz edition was collated during
‘ Proudly South African week.
Reading through the articles and
previous issues revealed, once more,
that the work of magistrates is truly
Proudly South African,

Magistrates' role in South African
society and in the judiciary is avolving
into one of the forces through which
reform can be achieved. The
willingness of magistrates to join
initiatives % improve their Courts, the
law, their gender sensitivity and
themselves and the insights they share
are impressive. This is illustrated as
the articles consider issues including
ethics, developments in case law and
legislation, activities undertaken and
observations made by magistrates,

Numerous chaillenges remain.
These range from, and extend beyond,
daily working conditions and safety to
applying and developing the law.

. Neverthaless, efforts continue and
hope. is maintained, As a resuit,
maglstrates are a force to ba reckoned
with in develuplng the new South
Africa.’

As this is the last edition of News
and Views for this year, we would like
to wish you well and urge you to'send
in contributions for the next issua by
the end of November 2003,

f— Shaheena Karbanee

Magistrate Leonia Windell, of the
Potchestroom Court, with her baby.

NEWE & VIEWS FOR MAGISTRATES

Judy Naidoo and T anc

a
Hermann Burr can
smile, knowing
their initiative to
advertise minimum
sentencing is part +
of an ancient |
tradition to
publicise crimas !
and consequences, |
This Japanese |
woodeut, first !
published in 1878,
indicates that it is |
forbidden to |
damage yaung ‘
trees or trees in the
street without l
reason. l
i

From E G Hess & S Murayawa, Everyday law In Japanese folk art.

Scientia Verlag: Aalen, 1980.
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FILM REVIEW BY ANDREW PURCHASE

Max

Max iz a well crafted film that tracks the seminal days of Adolf Hitler's dermentia. The
film is set in post-First Wortd War Munich and chronicles the paralle! lives of Max

Rothman and the thirty-year old Hitler.

Both men were involved in the First World War; both are German. Returning to their
mutual home town the same world is a different place to each of them. Max returns to
@ wealthy, Jewish family, where he tries to forget the horror of war by immersing hirm-
self in the world of New Art, He cuts a smaooth, eloquant figure. The only clue that he is
a war veteran is his amputated arm. In contrast, Hitler is relationally destitute, dealing
with his war experience by reviving its horror in his campaign for the on-going milita-
rization of Germany, He is cast as tramp-like, yellow-toothed and, literally, spitting in

ed on the German nation.

begins his infamous crusade of national-
ism.

The film falls short in its partrayal of
Hitler as unthreatening and wimpish. He is
insecure, diminutive and altogether sorry-
looking, The film relies too heavily on the
infarny of Hitler, and the character develop-
ment is consequently lazy. It leaves one
wandering how one of the greatest mon-
sters of world history could have been
barn from that,

Qverall the script is witty and well-writ-
ten and will keep you well entertained
throughout,

the vehermence of his anger. Unlike his counterpart who lost an arm in the war, Hitler
labours under the loss of the dignity and humiliation that the Treaty of Versailles inflict-

They are similar in that they are both salf-entitled ‘futurists’. Max deliberataly
escapes from political ideclogy through his fascination with New Art, where he reduces
politics to the surreal. Hitler, on the other hand, becomes increasingly frustrated with
his inability to paint and eventually abandons any hope of succeeding as a painter. He
declares that "New Art is politics”. Max exiles himself into the world of cubism; Hitler

Obituary

t is with regret that News and

Views notes the passing of Errol £
Poggenpoel in June this year. He
acted as a relief magistrate in the
Johannesburg, Pretoria and
Wynberg Magistrates Courts. Mr
Poggenpeel is survived by his par-
ents and two childreh.

Publishad by: Tha Law, Race and Gender Research Unit, Faculty of Law, University of Cape Town, Private Bag, Rondebosch 7701,
Tel: (021) 650 3914  Fax: (D21) 650 5647 Email: Irg@law.uct.ac.za Website: www.uet.a¢. za/depts/Irgrudrg.htm
LRG gratefully acknowledges the financial support of SIDA (Swedish International Develupment Cooperation Agency)

Editor: Shaheena Karbanee

The views expressed in this magazine are not nacessarily those of the editor or the Law, Race and Gender Research Unit.

KATA ¢X<E,>XOX<£E;>XIfﬁéﬁi:ﬁéﬁéf??:éﬁ:éﬁ KA T OXK A2 )

2O AT Y



