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the not stipulate in what circumstances 

organisation 

provIsions law. 

can apply to be dissolved. This lacuna should by 

Where the Labour Court an order cancelling 

organisation or federation under section 55(2), it in addition, make an 

organisation or federation. 144 In case the court makes an 

of an 

for dissolving 

dissolution organisation any person having interest example the creditor or 

''''I"·<tnt'''''l"l in such organisation apply to be that nrOlceE:am 145 The 

bankruptcy apply in those proceedings. The Court IS also empowered to appoint a 

liquidator to manage the assets of a dissolved organisation. It is submitted that these 

provisions are aimed at eliminating and tedious litigations which would result 

making applications bankruptcy to ordinary of the 

which previously had jurisdiction to adjudicate 

Simultaneous proceedings introduced by reduces multiplicity of the 

where the Registrar might initiate the to the 

Labour Court while other creditors might initiate bankruptcy (l.v~·lVlli) against the same 

party to the different 

Although the new legislation taken a step further, unlike one m 

dissolution and suspension by involving the of the that step is not 

sufficient. There must be a political will by government. the Court may a 

decision but the relevant authorities may discretionary opt not to enforce it. Secondly, the 

judges may side with relevant and rule out the legislation has been 

correctly applied. Judicial inaction or to side with authorities is not a new phenomenon in 

Sometimes, the 

...................... a case on a 

public interest". 

143 Section 56( 1) of the ELRA. 
144 Section 56(3) of the ELRA. 
145 Section 56(4) of the ELRA 

receive some instruction higher authorities to 

way, on ground that such a case involves "a matter of 
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3.4 Deduction of trade union dues 

new legislation, there are two in which trade U1H'Ull" to 

u ........ E'''' their activities. is voluntary agreement by emmClve,es to 

em010ver to deduct salary; and second is 

(agency shop). 

Voluntary agreement 

first category, employees may authorize an employer, in 

form, to deduct the dues of a registered trade union from his/her wage. 146 

so authorized is supposed to make such deduction and remit the same to 

union 

trade union within seven days after the end month in which deductions are made. 147 

The an obligation to remissions of those are timely 

If he to so the time and without reasonable 

is Hable to pay a union equivalent of five percent total 

amount due day the dues remain un-remitted. 148 

Since deductions are voluntary, an ,-"uun.l 

by giving one month's written notice to the 

becomes "',,",_''',, the employer must cease to 

may revoke such 

trade union. 

deductions. 149 

ne'verlnt:1e~;s, does not nrn"'1£l upon which an employee(s) 

may rev-oClitlcm for deduction of union dues. It can be submitted the 

Act should stipulate the grounds for revocation such authorization in order to avoid 

arbitrary Such stipulation will ", .. ",n1-,-"" stability of trade unions and 

availability of funds its operation. the law should provide the u ..... ...,1""'I1'.:>' 

settle disputes a trade union concerned is not such revocation. 

146 Section 61(1) of the ELRA. 
147 Section 61(2) ofthe ELRA. 
148 Section 61(3) of the ELRA. 
149 Section 61(4) of the ELRA 

to 
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3.4.2 Closed shop and agency shop 

second mechanism for funds to run activities the trade unions is 

through agency shop closed shop. Although In only shop is 

authorized by the new legislation, it is important to discuss about closed shop order to 

out it is not permitted under the new legislation. 

"Closed shop" is an agreement terms which employees to whom such an 

agreement is extended are to be members union. 150 ..... "ul .. " .. r employees to 

whom shop extend are not from joining or remammg 

members of another union, union permits membership. 151 

The shop agreement, on the hand, does not require employees to join 

union, but they authorize an to deduct an agency from wages 

are not union pay it to the union which is 

bargaining 152 is intended to deal with the so called "free 

as their 

problem" i.e. 

employees in a workplace who enjoy the benefits of collective bargaining without paying 

Union or participating in union 153 

Generally, purpose of the union security arrangements is to promote orderly 

collective bargaining by strengthening the position trade unions, stabilizing union 

memoersmp and inter-union 154 

3.4.3 Experience from other jurisdictions 

"Closed shops" are perceived with a m jurisdictions it is 

debatable among the scholars. There are countries in which they are permitted in all 

forms, some it in some forms prohibit it 155 For example, in 

South both closed and shop agreements are permitted under Labour 

Relation Act although with strict limitations. in the States America, 

150 John Grogan Workplace Law Ed (Cape Town: Juta& Co. Ltd 2004) 325. 
151 Ibid 326. 
152 Task Force Report 6) 129. 
153 Ibid. 
154 Ibid 129. 
155 C J Albertyn Freedom of Association and the Morality Closed Shop. (1 989) 10 ILl 982 
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so much reverence has historically been paid to the freedoms of speech 

association guaranteed by 

has recognised that forms 

First Amendment to Constitution, the Supreme Court 

closed shop, even though interfering with an employee's 

to associate. example, in Abood v Detroit Board of Education1S6 it was 

by J, who delivered opinion of the Court (at 221-2), that: 

'A union-shop has thought to distribute fairly the cost of these 

activities among those who benefit, and it counteracts the incentive that 

employees might otherwise have to become "free riders" - to refuse to contribute 

to the while obtaining benefits of union representation that necessarily 

accrue to all r""''''''''> 

However, closed shop are not permitted in European Union. For 

example, the Court "''-'1",'''''' held in Young, James and Webster v The 

United Kingdom157 a nr",'_pnITru shop was hit by art 11 of the European 

Human Rights Convention which guarantees, inter alia, freedom of association including 

the right to form and to join trade unions the protection of an employee's interests. 

The court by majority 18 by held thus: 

The reqUirement on the applicant to join one of the unions specified in the closed 

shop agreement between the British Rail and Railway Unions, amounted to 

interference in the freedom guaranteed to them under Article 11 of the Human 

Rights Convention Ut::LUUi) the alternative to their joining was that they would 

lose their jobs; they were for all practical purposes prevented from belonging to 

any other trade union of their choice; and were being compelled to join an 

association contrary to their conviction/58
, 

Others that compulsory agency shop is against freedom of association, 

while that it is within spirit of having strong unionized movements 

because without member's contribution, trade unions cannot be able to run the 

156 431 209 (1976). 
157 1981 IRLR408. 
158 Ibid 209. 
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business of the organizations and not able to .... "'1.''''11 .... the members. In 

lieu of union 

provide 

agency shop fees provide unions with the resources they 

to all bargaining unit members. 159 sounds logical v" ... 'uu" .... 

on behalf all industrial members in a sector. It would 

to 

unfair bargaining is and one who from paying fees to benefit 

from the fruits derived from his fellow employees. It would amount to "harvesting where 

one has not sown' . 

From the above discussion it can be submitted there is no absolute right. 

right should be assessed in relation to every countervailing right. It is argued that 

assessment of one right relation to another should made from a principle 

and the principle reveals what right is to be preferred. 160 Therefore, since trade unions 

operate the interest all employees the bargaining without exclusion, it would 

anomalous to allow employees who are not contributing to benefit similarly 

with those who have tirelessly made 

3.4.5 shop and closed shop under the new legislation 

The new Act expressly prohibits ShOp.161 It permits -O----J 

limitation. Task Force on Labour Law was of the that 

shops with 

lll;);)IUll of the 

closed shop could be contrary to Article 20(4) the Constitution which guarantee the 

right to ....... uv ... of association. It therefore, recommended permission of agency shop 

agency shops, employees not to join a must an 

equivalent to the union with other employees who have joined union. 162 In order 

the shop to have effect, the recognized trade union employer must 

gre:emem that compels an 

Even a trade union 

conclude an ... "' .... "'1, ... 
163 A provision states that, an 

to become a member of a trade union is not 

159 http://www.goer.state.ny.uslfag.html#2 
160 Albertyn "Freedom of Association and the Morality of the Closed Shop"{l989) 10 ILl 986. 
J 6J Section 72( I) of the Employment and Labour Relations Act NO.6 of 2004. 
162 Section of the ELRA. 
J63 Section 72(2) in R. Blanpain (ed) COlmp,uatlve Labour Law and Industrial Relations in Industrialized 
Market Economies 8th ed (The : Kluwer Law International 2004). 
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an agreement with an employer, that binds 

unit only. 164 It does not extend to other 

to the same employer especially in multi-corporation 

an agency shop agreement concluded is 

then nOl:wrrnS'[anOHllg 

a bargaining unit and it complies with the provisions of the 

provisions of any law or contract, an employer may deduct an 

an 
165 

",,",AU,",",, from an employee's wages without consent 

of that 

provision regarding the concept of agency IS a COIltHLOl(;WI 

example, whereas secltlOn 67(3)(b) that employees who are not memiJlers of 

trade union are not cornOlelle:d to become un ....... ""'. the agency shop agreement, a 

definition of the COflcelJt .. 'UrA''' .... ., shop" 

states that: 

the InalC8Ies otherwise. The definition 

"agency shop" means a in terms of which employees 

in a bargaining unit, are not members of the recognised trade union, are 

required to an 

The implication 

concluded, in 

agreement and an employer IS 

to union. 

shop agreement has been 

facto become members of that 

to deduct fees from their salaries, 

notwithstanding that those members are not compelled to of the trade union. 

It is therefore submitted that section 67(3) (b) be u,"",",.""u v',,'"'''''''''''"' it conflicts with 

definition of the agency shop. 

An agency shop agreement may 

representative of the bargaining unit 166 It may 

representation is withdrawn. This may happen when 

a IS no 

HAU'".""" once rec;ogm 

majority employees in the bargaining unit, or a 11"'"H'-",",. falls 

164 Section 72(3) of the ELRA 
165 Section 72(4) of the ELRA 
166 Section 72(6)(a) of the ELRA 

41 

a 



Univ
ers

ity
 of

 C
ap

e T
ow

n

of the minimum requirement and 

three months. 

union' for unauthorized 

used to 

of 

partyl68 In 

shop agreement is 

annually.169 Where an 

submitted to the 

when the report was 

are 

in the management of 

report at the union's vu ...... ,,,.> 

trade union to ,>r>"",,,-"" majority at the expiry of 

protected by the Act from being misused by trade 

amount deducted from both members and non­

account administered by the trade union. 167 

of contribution from members' fees were 

Mapinduzi, the new legislation prohibits use 

party or to make contributions to a political 

a trade union which concluded an agency 

hours. I7l 

auditor to audit the account prescribed 

the account, such report must be 

Ke~glSltrar within thirty days of the date 

encourages transparency 

interested person to inspect the 

However, some are by the Committee on 

of Association which states accordance with the principle of union 

autonomy, provisions which the right to restrict freedom unions to 

administer and use wish for normal and lawful trade union purposes 

are incompatible with the principles of freedom of association, which presupposes 

financial m comments that the Registrar 

should be to a written explanation from the organisation on the 

or the financial statements only in exceptional circumstances when there are 

oftheELRA. 
oftheELRA . 

...,""'" .. ,,, '7"""".~\ of the ELRA. 
ELRA. 
ELRA. 

an organisation has infringed the law or at the reOlue:St 

Law and Freedom of Association: Development through ILO 
185 
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of the organisation's member. 173 supervision of union's by 

taken as a radical departure compatibility with Convention 87. 

Other organisational rights 

3.5.1 Recruitment of members 

IS 

Unlike the former legislation which did not contain provision on how organisations can 

the new legislation UnIons or 

organisations to have access to employer's without Act 

provides that any authorised a trade union shall entitled to 

enter into the employer's premises in to recruit members and communicate with 

in the context of the preceding section means a 

is most rer)re~)entat:lve trade 

174 representative trade 

registered union 

A representative trade union may also meet with members and hold meetings on 

premises and vote in any ballot under union constitution. 175 While 

accessing premises or holding meetings with its members, it must ensure that there is 

minimum disruption of production. This provision's is to remove arbitrary refusal 

rer)re:senLtal]V~~S to discuss matter pertaining employer to access to 

to members' affairs. Employers were formerly reluctant to allow unions to use normal 

Hm.rv.""," time to hold meetings with The members were either meeting out 

working time outside premises of employers. In turn unions were not able to 

new discuss employment with their The reason 

behind is that, it is usually difficulty for employees to attend un" ........ ,;o;..:> out of 

working hours especially during weekends. As a result the unions remained weak 

of active memOiers 

Act provides that a registered trade union may establish a field branch 

at workplace u' .... ""r"" ten or more its are employed. 176 It should 

173 ILO comments 
114 Section 60(l)(a&b) of the ELRA 
175 6O(b & c) ELRA. 
176 60(2) of the ELRA. 
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remembered that the not set out the threshold for the formation of the 

union, but it is a threshold of a field branch. 

Notwithstanding to such anomaly, it can submitted the said minimum number is 

reasonable having regard to the level of industrial development in Tanzania. is 

unlike South where threshold for establishment of a workplace forum is 100 

More importantly Act goes a further to require an employer to provide a 

trade union as of 

to conduct its activities at a workplace. 177 Nevertheless, this 

requirement is not absolute. It is subject to conditions that are reasonable and necessary 

to safeguard or property or to prevent undue disruption work. 178 It is expected 

both employer employees will use this with judicial mind without __ ~.~ .... ,..., 

detriments to each other. The extent what is to provided will depend on 

circumstance each individual case. For Convention No. 135 that 

access to employer's premises and granting the facilities 

must not impair the efficient operation of the enterprise. 

the trade union activities 

Sometimes, uetJenum on the nature the enterprise, in to disruption 

production a trade unions may require to hold the meeting outside working hours but 

within premises of an employer. 179 is because in other enterprises there may be a 

requirement to secure the In a trade union 

may required to sufficient notice to access the premises. This is line with 

section 64 of the Act which requires that any trade union intimating to pvp·r{,1<~p 

any organisational rights should notify an In prescribed that it 

seeks to a Within 30 days of the receipt of a notice the employer is obliged 

to meet with a trade union to conclude a collective agreement granting 

the manner in which right is to 180 

171 Section 60(3) of the ELRA. 
178 Section 60(4) of the ELRA. 
179 Task Force Report P. 117 
180 Section 64(2) ofthe ELRA. 
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Trade union representation 

importance of umon representation at the workplace can not be 

overemphasised. First it is aimed at promoting collective bargaining at WCtfK1Jlac::es 

other related industrial sectors. Secondly, it is aimed at stabilising trade union presence in 

the workplace and to democratic unionism. lSI 

Unlike the former legislation, the new legislation provides a requirement for 

democratic representation. Section 

entitled to: 

) provides that a registered trade union shall be 

(a) one trade union representative for one to nine members; 

(b) representatives for ten to twenty members; 

(c) ten representatives twenty one to one hundred members; and 

(d) fifteen represc~nUltlves work with more than one hundred members. 

More importantly (as stated section 62(1) (d) above) the new 

a 1"'> ..... , ........ balanced rpr\rp,~pnt!'lt:'nn It .. "',.,"' .. ,~" that workplace with more than 

one hundred members, at of trade union representatives shall represent women 

employees, if any who are employed and belong to the union. 182 

also stipulates the functions trade union representatives to perform the 

following functions: 1113 

(a) to members in grievance and disciplinary 

(b) to make representations on behalf of members in respect rules; health and 

safety and welfare; 

( c) to consult on productivity the workplace; 

(d) to the trade union in enquiries and investigations conducted by 

inspectors terms of labour 

(e) to monitor employer labour laws; 

(f) to perform trade union functions under the union's constitution; 

Ill! Ibid. 
i82 Section of the ELRA 
183 Section 62(4) of the ELRA 
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(g) to further good 

(h) to any function or role to by employer. 

The Act employers to grant paid leave to trade 

representatives above to attend training courses relevant to their functions. 184 It 

further requires employers to a reasonable leave to office of the 

trade or federation to the 

offices. ISS It is submitted that such obligations employers will strengthen 

unions which have remained weak decades as a result state dominance and 

Also, it curtails 

Where an 

prerogative of to grant representatives a 

paid unreasonably withheld such permission the 

representatives can opt to legal "'"" •• v •. ,., against such an employer, as will be seen in 

succeeding paragraph below. 

Dispute resolution for exercise of organisational 

Where there is a dispute exercise the organisational right then an party 

must the Commission for mediation. example, case a 

reJ:)relienlalllve trade gives a 30 days to the an employer 

to meet with trade union 30 days, latter may refer dispute to the 

Commission mediation. 186 The Commission shall try to mediate the dispute. Where 

mediation fails to the dispute, the trade union refer the dispute to the Labour 

Court which is prnnt"\'nl",,..,,,rf to appropriate 187 
.. .u" ...... "", over mtlerpret,atI()fl 

of the greement between a trade union and an employer be referred to the Labour 

Court decision. 188 As seen above, procedure does not involve arbitration. 

mediation IS directly to the Court. It is aimed at 

the disputes efficiently and without undue delay. 

184 Section of the ELRA. 
185 Section 63(b) of the ELRA. 
186 Section 64(1) of the ELRA. 
181 Section 64(2) of the ELRA. 
18& Section 64(5} of the ELRA. 
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Although the new legislation wide range rights to of 

association, if are not exercised properly, can defeat objectives of 

example, the does not threshold a trade union, a 

room to any number employees (which may be two or less than five) to form a 

UnIon. 

which 

in turn makes it possible to have several at a same workplace 

have objectives. not in the of Hf""-In"r,, 

as a result it may weaken trade unions 

In that circumstance, it is 

employer. The multitude of trade unions 

can not aim at a common 

union may seen as good 

weakness to and rule 

terms organisation and in terms finances. 

some unions to be formed as puppets an 

the same with objectives 

What be seen as an evil by one 

An employer in turn is to use such 

A similar problem to form a federation. new act allows any number 

unions or employers' association to form a For as explained 

above, if a trade union comprises than members and a workplace has at 30 

that workplace is likely to have five trade unions. As a trade unions 

such a single workplace can a It is the legislature 

have overlooked possibility. It is therefore advisable that the should set a 

threshold establishing umons federation as Task 

Strike and Lock-Outs 

The right to strike is OPt1lpr$4 seen as 

it corrects the inequality inherent 

resort and presupposes that the duty to 

voluntary modes of dispute settlement 

must approved by a majority vote 

approved by a majority vote the 

element of 

relationship. 189 It is a means of 

of 

has been fulfilled 
190 strike 

must be 

the Corporation or 

to Strike and Freedom of Association: An international 
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n.~;)V'-'UU"VU or of partners in a partnership, obtained by secret a called 

191 There should be a of()ceour can 

procedure is to mediate 

u .... ·\.u,.u\J.u or arbitration as 

to an action has to give notice. 

to render a lawful strike or lock-out uU,;V,",,"'VL 

should be acceptable and the conditions to 

reasonable. 193 

fulfilled to it 

Although neither the ILO Conventions nor Kec~onrlmlendlatIlDns provides 

to strike, the International Covenant on bCIDnC)mlC, 

provides such rights. The implication is that, so as a I""t>r4r<a,n state is a member of 

United Nations and has ratified the said on'venlHo,n it oe(;onaes to comply with 

that Convention as part of its obligation to the 

supervisory bodies have had dealt with this 

Nations. On the other hand the ILO 

than any other subject in 

labour relations. 194 The ILO derived principle is the to strike is an intrinsic 

corollary of the right of association protected by Convention NO.87 and therefore it can 

not be dealt in isolation from industrial as a whole. In 1973, the General Survey 

of ILO stresses that "a general prohibition 

of the opportunities open to trade UUI'U"" 

their members.,,195 

a considerable restriction 

and defending the interests of 

3.5.5 The right to strike under the new legislation 

Unlike the new nrr\UI.'1PC the right to strike and lock-out 

to at least ac(;eptao terms. to or lockout in respect of 

191 Ibid. 
192 Task Force 
193 AT .M Jacobs The and Lock-Outs in in R. .......... UIJa,lU (ed) Labour Law and 
Industrial Relations in lll"U",,,Aa.U."...,,,, Market Economies 8th ed Hague : Kluwer Law International 
2004) 549. 
194 Lee Swepston "Human 
Supervision" The 1LO Survey 

Law and Freedom of Association: Development through ILO 
187. 

195 General Survey, 1973 para 107. 
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dispute of interest only.I96 However, there are some individuals <;i/\.\,lU\",",U from 

rights. These restrictions are found under section which excludes the following 
. . . individuals; those '-HI"''''l';'-U in ",,,,,pnh In a minImum servIce, a 

person bound by an that reqUIres the issue In to to 

arbitration; magistrates, prosecutors or other court personnel. It further excludes 

who are bound by a agreement or arbitration that regulates to 

in dispute. I97 Act also prohibits employees to take industrial action if there is 

an agreement that require the matter to be rpt':>rr •• rl to arbitration. 

Tanzania's stance on lock-outs is different from other countries like 

Portugal, Italy and South Africa where lockouts are constitutionally outlawed. 198 In 

Certification of the Constitution of the Republic of South Africa 1996199, for example, 

the Constitutional Court constitutionalised the right to strike but not to lock-out. It 

was that such exclusion is justified on the that strike and lock-outs are not 

equivalents. It was decided that while rights to collective bargaining and strike are 

necessary for workers to counteract the greater social economiC nrnupr of employers, 

employers a economic ",.'."nr\" at their disposal L«..,u.n ..... the right to 

dismiss, to or replace labour, to workers from the workplace and 

unilaterally to impose new terms of employment.2oo 

It is unfortunately Labour Task did not make a of the above 

subject matter. The Trade Union proposal for reform of the new legislation addressed 

such issue especially to unorganized labour in small "'n1rprln.r1'~"''' who actually do not meet 

threshold for formation unions?OI they would not 

defended by trade union Most likely, as it is happening now, this unorganized 

labour would not be able to afford representation. 

196 Section 75 and 80 of the ELRA. 
197 Section 76(1)(d) of the ELRA. 
198 The to Strike: A Case in Constitutionalisation (class notes handouts). 
199 1996 (4) SA 744. 
200 Op cit 2. 
201 Shivji I. G Comments and Observations on the Employment and Labour Relations Bill and the Labour 
Institutions Bill. 15. 
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Procedure for engaging strikes or lockouts 

In order to in lawful strike or lockout parties must follow a procedure 

contained in section Employees may do so if at all the dispute has been referred to the 

Commission Mediation, 202 referral of the dispute to the Commission, the 

Commission is supposed to appoint a mediator to resolve dispute,203 The mediator 

shall try to resolve the dispute within 30 If mediation fails, then the dispute must be 

.. ""'1"" .... "11 to arbitration. There is no specific time within which arbitration should be 

concluded. However, an arbitrator is supposed to an award within 30 days after 

conclusion arbitration proceedings, this regard it is submitted that thirty days is 

excessively long in making an award. It is suggested that a period of 14 days might 

suffice. If arbitration is unsuccessful a trade union is supposed to conduct a ballot 

the union's constitution.204 Thereafter, the trade union has to 

an employer before commencement of strike. 

The immunities to 

the hours notice to 

In 

lawful is not a breach contract, or tort or offence?05 An unlawful strike 

will no longer be a criminal offence but simply a labour dispute, which any aggrieved 

party must follow a procedure laid initiating any dispute under The 

Labour Court has jurisdiction to determine whether the strike was lawful or not 206 This 

stance is similar to South Africa, but section 187(1) (a) of the LRA a step further 

and provides that a dismissal by reason of an employee's participation in a lawful strike 

is automatically unfair dismissaL 

Although an employer under the new legislation not obliged to remunerate an 

employee services that an employee does not render a lawful strike or lawful 

lockouts, he is obliged to continue to make its contribution and the employee's 

contributions to funds that an employee is required to belong to by law or under 

202 Section 80( 1) (b) of the ELRA. 
203 Section 86(2) of the ELRA. 
204 Section 80( 1) (d) of the ELRA. 
205 Section of the ELRA. 
206 Section 84 of the ELRA. 
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contract employment during the 

deduct any of the employee's 

the employer. In that event 

207 

must 

of strike an employer 

may contest deduction of 

the dispute to mediation 

unresolved it may be n:>t,"'rr~'t1 to the Labour Court,208 

IS to designate a service as 

safety or health of the population or H""',, .. r the Act 

curbs rrmrnn·v designation of some services as 

as must give notice 

before a certain 

, ... '1-,<>"","."'1-,,,,'; parties to make 

a public hearing at which the Itu,,:>r,:>·,,l"i"'" r"lfT,,'" may make oral 

ret,re!>entatILon.s,210 

",,,\I,,,',,,,,',, t:iJl1~<t~!;;;U in essential services are not allowed to industrial action 

until a nr .. "'''rl procedure has been exhausted. Employers and employees in essential 

services may collective agreements on a procedure to (.1,1.. ...... 1" .... ''"' for employees 

to 

Services 

proVISIon 

to a dispute 

mediation. 

... "' .. , v ... Such collective agreement must 

lUUl;:O;:O,'VU 211 The collective agreement must indicate 

<U'AU"",,"U ""~n/ll'F'''' during strike. If there is no vVl1v .... '~1 

disputes of right 

referred to 

207 Section 83(3)(a) of the ELRA 
208 Section 83(5) of the ELRA, 
209 Section 77(2) of the ELRA, 
210 Section 77(4) of the ELRA. 
211 Section 78(2)(b) of the 

may 

any party may refer the dispute to 

vBl'UU:'" unresolved in lUvUlULlVl 
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3.5.8 Secondary strike 

Like former legislation, the new legislation provides right to in secondary 

strike. Secondary strike is defined as an industrial action in support of a lawful (the 

strike) by employer (who is employer) 

or in opposition to a imposed by another primary employer 

employees. 212 

The procedure for the secondary strike is, however, relaxed under the 

new legislation as compared to former legislation. What is required is the 

union to a fourteen notice to an employer commencement of 

strike.213 calling secondary must IS a 

relationship the and primary employer that may warrant exercise 

pressure.214 The new modifies the legislation by requiring that 

secondary strike must proportional effect of to employer. 

The Act further authorises trade unions and an employers or an employers' association 

to own engaging strike in a 

collective agreement.21S Nevertheless, the right to \JAll""!", .... secondary is not available to 

employees engaged in the there is an approved 

agreement to that effect. 

not allow in disputes. was 

recommended by the However, picketing should allowed with strict 

regulation and Code of Good Practice being put in place. This would make Tanzania 

legislation consistent with other SADC countries like Africa Namibia. 

example, in South Africa picketing is allowed under the Labour Relations Act, subject to 

the determined by collective which the matter is to be 

determined the Commission of Conciliation, Mediation and Arbitration. 

212 81(1) ELRA. 
213 Section 81(2) ofthe ELRA. 
214 Section 81(2)(b) of the ELRA. 
215 Section 82(4) ofthe ELRA. 
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3.5.9 Protest action 

Protest IS a new III labour rporlmp in Tanzania. The concept means 

action by workers over social and economic This action is to 

distinguished other forms of strike. 

a protest under new legislation is that; procedure 

the n1"'1'"",>1' action must caned by a registered trade union or registered federation 

trade unions. union or federation must serve at a fourteen days notice on the 

Economic and Social Council the reasons for nr' ... 1''''',~1' action, the duration 

and form of protest aVL.lvu.
217 

notice was served. Upon rpc'",,,"rn 

must elapse from the date when the 

Council is supposed to convene a 

... v." .... , ... within thirty days the notice to resolve the matter 
218 is unable to the vVUU,"," shall try to secure an 

with the unions or T",,.,,,,,r<lT,r,n of trade unions calling for protest on the 

duration and form protest in order to minimise the harm that may caused by 

the intended protest action. 219 

the Council may establish a truHlrlht"" to try the 

matter. It may also appoint a after consultation with the Commission to mediate 

the dispute.22o Any person who is likely to affected by protest action 

may apply to the Labour for an order to any from part in 

protest action or in any conduct 

comply with the provisions 

contemplation or furtherance of an action that does not 

the Act. 22 I determining the application, the 

Court is supposed to be "" ......... "' ... by the nature and duration 

of the reasons for the n1""T""'T action steps 

harm "'''' .... .,''',.. by the ...... ,,1' .. ,,'1' action. 222 federation to minimise 

216 Section 85(1)(a) of the ELRA. 
217 Section 85(1)(b) of the ELRA. 
218 Section 85(3)(a) of the ELRA. 
219 85(3)(b) of the ELRA. 
220 Section 85(4) ELRA. 
221 Section 85(5)(a) of the ELRA. 
222 Section 85(5)(b) of the ELRA. 
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Employees participating III a protest action are immuned unjustified 

apply provisions of relating to a lawful 

mutatis mutandis in "'11)';"'5UI5 protest action. 

From the discussion above concerning protest it can be "' ..... nu ..... , .... that, the 

mechanism for that IS long. days 

notice is awfully and unnecessary long time. reasonable time to 

enable the to meet with parties contemplating to take action. Also, 

before the court can make a declaratory order, all parties must be gIven 

notice to and to Otherwise, provisions will 

ceremonial than serving purpose 'U"~HU"''''. 

Illegal strikes and lockouts and their consequences 

a or been without with the of the 

any party may the dispute directly to the Court which 

exclusive jurisdiction to industrial actions. The Court may issue an injunction to restrain 

any party contemplating to engage a prohibited However, an order for 

injunction can not be against any unless a hours notice of 

application has given to respondent. 223 exceptional the 

"'UJ''''".'''' with discretion to grant a shorter period upon shown only if the 

respondent is given a reasonable opportunity to be heard.224 that end, it is submitted 

that provision requiring proper notice an injunction can be issued is one 

to avoid the who want to the process even if there is no cause to warrant 

injunction. Injunction is one of the court processes which are commonly abused in 

Tanzania by many litigating parties, because the courts discretion to an ex-

parte injunction without opportunity to other party to its case. 

223 Section 84(1) & (2) the ELRA 
224 Section 84(3) of the ELRA 
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Where either party 

referred to the Court, 

'1">"1"-""'" an illegal industrial action the matter has 

Court mayan order for payment just equitable 

compensation for attributable to the strike, lockout or conduct, having to: 

0) degree of fault; 

Oi) the cause of the lockout or conduct; 

(iii) any prior history of non-compliance; 

(iv) ability to 

the extent of the harm; 

(vi) the interests of collective bargaining; and 

(vii) the duration of the strike, lockout or conduct. 

The court may not make an order of compensation that may cause a trade union, 

employer or employer's association to become bankrupt, unless there is an exceptional 

circumstance which may warrant such an order. The purpose of an 

good industrial relations the keep production 

punishing the loosing party. 

is to maintain 

than 

3.5.11 Discussion 

At this juncture it can be argued the legislation tried to meet some international 

tiresome. 225 Thirty days for the dispute to mediation is along time. reasonable 

of 14 days or 21 days would reasonable. A similar time should apply an 

arbitrator to make an 

225 Section 80 of ELRA. 
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Another aspect which requires attention is the exc1usion of "A"'lSA"'" and other 

court personnel to a strike. As observed magistrates have a right to 

organize but not to engage strike. This legal department is unfortunate nature 

u"""a.U,i)w, they are not inc1uded in the essential services just like other sectors. IS no 

procedure on how they can their right to collectively bargain. It is submitted that 

this sector should be declared an essential service so that it cannot be left in isolation. 

3.6 Collective bargaining 

3.6.lIntroduction 

bargaining, which involves negotiation and conclusion collective 

is the principal means by which employers and workers' organizations 

determine terms and conditions of employment which utilizes the process of negotiation 

and between representatives and 226 Once 

and employers' organizations have been freely established, collective is 

therefore central to exercise freedom association and others systems of industrial 

relations. 227CoHective bargaining may voluntary or compulsory owing to legal 

tradition labour v ...... "' •• .., in a particular country. 

Collecting bargaining can be advantageous for both workers employers. 

workers, collective bargaining, more so individual employment relations, ensures 

adequate and working conditions by providing them with a "collective voice" It 

also allows them to influence personnel decisions and to achieve a fair distribution of 

gains from technological and productivity increases. 228 For employers, 

collective to stabilize industrial relations by maintaining industrial 

that otherwise may be disrupted by labour unrest. Through collective bargaining 

employers can 

restructuring. 229 

226 MHanzi M C 85 

the need for adjustment to facilitate modernization and 

227 Available at h!YrJl.~~!QJ;>.!1!l.wili!:;~gMMliill£!IDM~i!@~~iQfr1!ID!~!h1l!!m Accessed on 15th 
lSept,ember 2005. 
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3.6.2 Collective bargaining under the new legislation 

Collective bargaining under new legislation is made compulsory 

tradition of the Tanzania industrial relations. 230However, 

to the legal 

a room for 

registered trade unions, 

their own collective 

employers' associations to establish 

<U11',\..<Ul\..<UL3 by collective notwithstanding 

the provisions of the Uj~,,,,U;);){;;;U bellow?31 

Under the new bargaining is to be through the 

bargaining units of the registered and recognized trade unions. 232 The t"o ....... ,'t"o is made 

at enterprise level, though it 

employer bargaining unit. 233 

employers' association to 

appropriate bargaining unit. 234 

notice, must within 30 days 

extemlea to industrial level ulht>or&> 

trade union or 

as exclusive an 

or employers' association T&>r'''''''''''' a 

a recognized trade union umon 

to conclude a collective that trade union. In order to have 

a trade union must be rprlrp,~pt1lT1 majority employees which it is on 

An employer is not bound to re(:m~m2~e a trade union as exclusive bargain unit it 

not represent majority a recognized trade union no 

majority of employees in unit, an employer is surmosea 

a months notice to the trade union which an employer is 

recognition?36 The Tanzania course on of representative umon IS 

rii,F ....... ,.,. ... t from that in England For example, in the case of Wilson 

& Kingdom237 Rights had an opportunity 

to question on freedom whereby trade unions which are not 

majority employees 

It held thus: 

230 Task Force Report (note 6) 123. 
231 Section 67(10) of the ELRA, 
232 Section 66 and 67 of the ELRA. 
233 Task Force Report (note 6)124, 
234 Section 67(3) of the ELRA 
235 Section of the ELRA. 
236 Section 69 of the ELRA. 
237 (2002) IRLR 128. 

to and promote the interest 
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essence of VOlUnlran 

... u",.'lhIo for a trade union 

collective 

not recognized by an OWllnIrl1 

Britain currently is a statutory duty to "1"'''',('\O'n unions when 

certain ,",Vl,l\.ll',lVll,:) are met and right to be H' .. ' ...... "' .... in a 

and disciplinary proceedings by a 

recognized by the employer. 238 

union representative, even if that union is not 

the new legislation, dispute pertaining to collective bargaining is 

referred to the 

matters relating to 

mediation it should be referred to 

mediation. fails, there is no 

on how matter is supposed to 

bargaining. If a 

Labour Court which is 

handled.239 The .l..JUl/V .... 

to give the 

Court may decide 

at 

dispute over the representativeness a trade union by ..... 1.., .. '/:0> any appropriate ne> .. "u ... , 

to 

a 

a ballot of the a!Iiectl~a 240 While the appropriateness 

and making nT'r,a .. " court has the duty to regard several 

(i) the wishes of the 

(ii) the bargaining 

(iii) the extent of 

employers; 

(iv) the employee 

parties; 

organisation among 

of interest; 

l"'.Ul,ll,:)(UlU'"Ul structure of the or 

employees of the or 

(vi) the different .... U.v~"JH., and orClces,ses or em,olc,veJrs and the 

degree of integration; and 

238 Sir Bob Hepple The Right to Strike: A Case Study in Constitutionalisation (Class Notes). 
239 Section 67(6) of the ELRA. 
240 Section 67(7) of the ELRA. 
241 Section 70(1) of the ELRA. 
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(v) promote orderly and enlectlve collective bargaining with a minimum 

fragmentation of an employer's organisational structure. 

It seems discretion to Court is aimed at the Court an opportunity 

to assess the nature of dispute having r<>o!>rti to the infancy of bargaining capacity of trade 

unIOnIsm Tanzania, to the fact that collective bargaining is not common to the 

private sector is currently growing substantially Tanzania. 

mechanism of collective bargalntI1lg in Tanzania is different from the one in 

South Africa. In South Africa are bargaining councils which are permanent 

institutions of statutory collective bargaining. 242 They operate in public and private 

sectors. Private sector bargaining councils are established voluntarily by trade unions and 

employers' organisations for a trade or industry and their jurisdiction may be national or 

to cover a more limited area to cover an individual 

enterprise. 

relations 

councils have two main functions: first, to employment 

the industry through collective agreement; secondly, to resolve disputes 

between the to the council that arise from the collective agreements concluded in 

the council and statutory instruments. They are obliged to the disputes 

between the parties to 

accreditation by the 

councils. are also 

Conciliation Mediation 

netwe(~n the parties who are non-members to council. 

to use process of 

Arbitration (CCMA) 

CCMA gives to 

councils according to the disputes that are resolved, as an incentive to the councils. 

Some of these councils are highly because if the unions and employers 

employ majority employees within the relevant industry, the parties can apply to the 

Minister Labour to have outcome 

extended to non-parties within the scope of the council. 

242 Isabel Manley '-"""'.I"":; Resolution Class Notes Handout 10. 
243 Ibid. 
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3.6.3 The duty and obligation to disclose and bargain in good faith 

to and disclose information is important in the of 

collective bargaining. Collective is likely to fail if of the party is not 

wen informed. Access to information is necessary to enable unions to give 

reasonable expectations wages and working conditions. they are not 

well informed they their own judgement is not on reliable source or 

unjustified. 

Owing to necessity bargaining faithfully, the Imposes a duty to 

employers to bargain in good faith with recognised unIons. ~. 0-...... /:5 In faith 

means that parties are required to issues with mind and intention to 

an agreement?44 Although parties are not compelled to reach an agreement, 

vVIIYU'vL;) which an inference the party no desire to an then 

that person may be to bargain bad faith. Further, a party bargaining in bad 

faith may not rely on his conduct to the bargaining process.245 Any party in 

l'>""llU"'l'> process may refer a concerning failure to in good faith t 

Commission for mediation for mediation. dispute unresolved, any 

aggrieved party may dispute to Labour for decision. 247The Act also 

an to employer or employers' association to disclose relevant 

information to the recognized union. 248 is aimed at allowing the union to 

engage In bargaining. 

Traditionally, employers usually regard the demand for.disclosure as an intrusion 

upon managerial prerogatives and unjustified invasion privacy rights. In this 

aspect, and the and 

disclosure as it would undermine the security, competitiveness or viability of 
249 imposes an obligation for not any confidential 

244 Para 7(1) of the Code Good Conduct. 
245 ibid para 7(5). 
246 Para 7(7).ofthe Code Good Conduct. 
247 Ibid. 
248 Section of the ELRA. 
249 Clive and Paul South Labour Law CapeTown 195. 
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acquired 250 Therefore, a trade umon that 

'-'VIU1\.I'-'lltICI.l or private rlPY-",",'''> is obliged not to ""'''''.av"", such to 

any n." .. ·,"'" ... other than its and advisors. Further, the 

to undertake reasonable measures to ensure that the information disclosed is 

confidentiaL 251 

case a dispute 

may the dispute to 

party may refer 

wide powers 

proceedings in camera. 252 

disclosure, the court may 

union or its 

terms __ ''',..,'' __ to 

information has caused 

over disclosure of information, any party to the 

'VVH11.1Ui)i)lVU for mediation. It the mediation fails, any 

to the Labour The Labour 

is referred ",,,,,-1"\"'" decide to 

parties have ever a dispute relating to 

into account any such previous breaches of confidentiality 

253 It may also order the disclosure of information on 

may be caused by disclosure. If disclosure the 

employer, order the trade union to to 

pay damages for any breach confidentiality. 254 

3.6.4 Binding nature of a collective agreement 

collective agreement is supposed to be in writing and signed by the parties and it is 

on the last unless the state otherwise. 255 is a 

measure 

agr'eelnelrlt to be compulsory 

serve a copy with the Labour 

250 Section 70(3} of the ELRA 
251 Section 70(3) of the ELRA. 
252 Section 70(6)(a) of the ELRA. 
253 Section 70(6)(b) of the ELRA. 
254 Section 70(6)(c) ofthe ELRA. 
255 Section 71(1) of the ELRA. 
256 Section 71 (7) of the ELRA. 

. . . 
prevIous provIsIons 

by the .l.Jut,.'vu. 

fo~ record.256 
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3.7 Workers' participation 

3.7.1 Introduction 

Workers' participation is the term that the involvement of the Ulnn,prll the 

production system in industrial area or other workplace of the employment.2s7 It 

involves workers' participation in decision-making, consultation and any other 

undertakings at the workplace. Workers' participation may take different that may 

be direct or indirect. Direct participation the to consultation respect 

issues, such as the right to participate joint decision making and sharing of the 

information relating to production at a workplace. 258 Indirect participation includes 

representatives of workers through organizations such as trade unions and employer(s) or 

employer's to discuss the terms of employment and matters of interest 

such as collective bargaining.260 Actually the notion is that labour management relations 

should distinguish between bargaining over distributive issues (i.e. and benefits) 

and consultation over other matters of mutual interest 

decisions, the introduction of new technology and health and 

as 
261 

The International Labour on the other hand has passed several 

recommendations regarding consultation and cooperation between employees and 

workers at the level undertaking.262 recommendations provide that 

appropriate steps should taken to promote consultation and cooperation at the 

enterprise or plant level on matters of mutual interest not within scope issues 

usually through 263 In 1960, ILO issued a recommendation 

concerning communication between management and workers for recognition of the 

importance a of mutual understanding and the pnl' .. r,,,r .. ,.. as 

being favourable to efficiencies and worker aspiration. 264 

257 Chambua Samuel 2). 
258 Summer C 'Workplace Forums: Critical From a Labour 17 (1996)llJ (SA) 
804. 
260 Ibid. 
26J Clive Thompson and Paul Benjamin Labour Relations Act 66 of 1995 Overview (Class notes handouts), 
262 Ibid 84. 
263 Ibid. 
264 Ibid. 
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Although there are some arguments against the workplace forums/councils, are 

many attainable establishing the forums. Those argue "'F.~UU"", 

maintain that the forums attempt to separate production 

issues and that they weaken rather than strengthening unions. arguments not 

hold water because the forums have proved positive to where they have been 

pracu(;ca like Germany. 

3.7.2 Workers' participation the new legislation 

Although workers' participation is not a new phenomenon in ........ ," ... , it is new its 

to the private sector. The existing document regarding workers participation is 

Presidential Order No.1 of 1970. document does not extend to private sector. As 

observed workers participation in IS at an level at 

least twenty employees. The is very clear this aspect. 

Under the new legislation 

with workers' participation. 

71 (1) A recognised trade 

a collective 

workplace. 

IS one provision which is O'>IJ" ...... u dealing 

and it is quoted for ease of reference. 

and an employer or employer's association 

establishing a forum for workers in the 

If a registered trade union, employer or employer's associational wishes to 

establish a forum workers' participation in any workplace, the union, 

employer or association request assistance of Commission to 

facilitate the between the union, employer or association. 

(3) The Commission shall facilitate any discussion concerning the establishment 

a forum for workers participation in any workplace taking account 

of good conduct practice published by the on workers' participation. 

This is the only provision in the new which with partICIpation. 

the Task report did not deal with this aspect, although it is mentioned in the 

highlight of the report to be one of the which was under its consideration. It is not 

well established whether such omission was deliberate or an oversight. It is strange 
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the Presidential Order is more elaborate the provisions the new 

legislation. The proposed Bill by task Force contains some of Good 

but it silent on the of workers' participation. 

Furthermore, the does not provide the purposes and functions 

workplace forums. It is also silent about the threshold of employees to establish 

the workplace forum. Act does not the matters which the forums and 

employers should together for purpose of maintaining industrial 

relationship. There is no the of trade unions and the forums. 

All of these matters answers for proper functioning and operation ofthe forums. It is 

submitted that urgent of provision should be undertaken so as to remove 

confusion about how the workplace forums will be established and undertaking their 

functions. 

Unlike the Tanzanian legislation which is not comprehensive, in South Africa the 

.a...auv' .... Relations Act265 stipulates expressly the functions of the workplace forums 

section to include; seek to promote interests of all employees in the place, 

or not are trade union members, to enhance efficiency in workplace and 

the workplace forum is to be consulted the with a 

The IS consensus and it is entitled to 

comprehensive on workers' participation Tanzania should borrow and bend some of 

its provisions which are relevant to Tanzania circumstances. 

3.8 Dispute resolution under 

are three mechanisms for resolution established under the new legislations 

which includes: mediation, arbitration and adjudication. The Labour Institutions Act 

specifically establishment of dispute bodies while Employment 

Labour Relations Act methods and procedures resolution of the disputes. 

265 Act NO.66 of 1995. 
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The Act the Economics (hereinafter 

called LESe). The Council's functions is to promote economic growth, promotion of 

labour policy, to the Minister on the labour market policy, prevention of 

unemployment, code of 

assessors, to evaluate the 

conduct, any issue arising from ILO, to nominate the 

of labour affecting social policy 257 

soon. 

Down to the hierarchy, it is established Commission for Mediation and 

Arbitration (hereinafter called CMA).267 The Commission is independent of government. 

It is composed of and the Chairperson. Among them, two should 

r .. .."r .. " .. nT the the employees, two the interests of the 

~ ~ ~~ w 

from that it is established the 1,<LL/lJUl 

other matters exclusively reserved to it. 259 

for adjudication of the 

3.S.1 Dispute resolution under the CMA 

Act provides the main ....... ,[v .. "'"'U" of the Commission are alia; to mediate 

any dispute .... +." .... ",1"1 to it in terms of any law, determine any dispute to it 

by arbitration if labour law the dispute to determined by arbitration or if 

the parties in dispute agree to being determined by arbitration, or if the Court 

the matter to the Commission to arbitrated. 270 

CMA also is mandated to appoint a director, and arbitrators. It 

assign mediators and arbitrators to mediate or "r" .. 't .. ,,,,'tA any dispute, establish v ..... ",,",,, 

in areas as it may determine, establish divisions the commission, to make internal 

.<In,,...",, and publish code of 

256 Section 3 of Labour Institution Act 
251 Section 5 of LIA. 
267 Section 12 of LIA. 
268 Section 16 (2) 
259 50 and 51 of LIA. 
270 Section 14 (a) and (b) of ELRA. 
271 Section 15 (1) ofLIA. 

mediator arbitrator. 271 CMA is also 

No 6) of 2004 Tll<rI"U""""'" called lLA). 
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empowered to appoint as many and arbitrators as are necessary for the purpose 

and the latter may be appointed on full time or part time 272 

The method under the Employment and Labour Relations Act is mediation as 

provided under Part VIII sub-part It provides that disputes shall be referred to the 

Commission in the prescribed form and a copy to be served to respondent. 273 Upon 

receiving referral, the Commission shall appoint a mediator to the dispute and it 

shall decide time, date and place of mediation hearing?74 A mediator is required to 

resolve the within thirty days or other longer time as the parties 

may agree and the mediator shall decide the manner in which the mediation is to 

conducted.275 This mechanism is unlike the former legislation which had a very tedious 

process of referring the dispute to the Labour Commissioner and ultimately to the 

ordinary courts (any ordinary court by a Magistrate). In the 

former mechanism there was no time limit within which the dispute should had to be 

concluded. However, whereas there is a time limit within which mediation should be 

concluded 30 days), there is no time limit provided for conclusion of the matters 

referred for arbitration and that the Labour Court adjudication. 

At mediation, a member or official of the trade union or an advocate may 

represent the party to the If the dispute remains unresolved if it is a dispute of 

interest, the party may give notice of its intention to commence strike or lockout and if a 

dispute is a complaint refer the matter to arbitration or the Labour Court.276 The do 

not provide whether the parties are entitled to but it may be as there is no 

order as costs at mediation level. 

In this aspect one can make a comparison from other jurisdictions. In South 

for example, there are of the disputes namely; 

conciliation, arbitration, a combination of conciliation and arbitration popularly known as 

and adjudication. Under LRA are four institutions to 

212 Section 19(1) & ofLIA. 
m Section 86(1) & (2) of ELRA. 
274 Section 86 of ELRA. 
2/5 Section 86 (4) & (5) ofELRA. 
276 Section 86 (7) ofELRA. 
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with dispute namely, Commission for Conciliation, Mediation and 

Arbitration (CCMA) which is under section 112, accredited councils and 

private established under section 127, the Court established under 

section 151 the Labour Appeal Court which is established under 167. 

Although the original jurisdiction over most disputes of right, there 

are some disputes that do not fall within its jurisdiction. For example, the disputes that 

falls within the scope of a registered accredited council or 

the absence of registered accredited bargaining council the dispute is resolved 

conciliation by CCMA 277 However, any bargaining council must apply to the CCMA in 

order to perform functions disputes and the may require 

further information about that application.278 The accredited council must perform its 

functions according to the terms m it is 279 

Unlike uu. .. ", ... > .. u, in South law prohibits uu!.,,,, ... > of attorneys 

advocates at conciliation level. In arbitration they are allowed generally except a 

dispute arising from dismissal for misconduct or incapacity, unless an arbitrator is of the 

opinion that due to circumstances the case either of the parties is unable to defend 

himself270 However, the parties may be represented by their fellow employees or trade 

unions or employer's association as the case may be. the ACAS arbitration 

hearing is informaL There is no cross examination though parties may request that 

be directed through a 271 by advocates or 

attorney is prohibited. 

In Tanzania if the dispute referred for mediation remam unresolved the 

Commission is supposed to appoint an arbitrator to decide the dispute and to determine 

the and place of arbitratin. 272 The arbitrator is empowered to conduct "' ....... ', .... '" 

the appropriate forms of the proceedings and parties are allowed to call witness, question 

271 
,u~~ .. ~" p. 346. 

278 Section 127 section 52 ofLRA (S.A). 
279 Du Toit etal Labour Relations Law 2003 Butterworths 
270 Section 140 ofLRA (S.A). 
271 "The Acas Arbitration Scheme for Disputes of Unfair Dismissal", 
272 Section 88(2) of ELRA. 
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witness and present due regards should be made to substantial 

merits of the dispute with minimal legal formalities. 273 parties may be represented by 

members or officials of their respective organizations or by an An arbitrator is 

not empowered to order for costs unless the party or his/her representative 

frivolous or vexatious manner?84 After hearing the parties and their arguments, if any, an 

arbitrator is supposed to issue an award within 30 days and the award be executed to 

the . Court as if it was a decree a court of law. However, execution of decree 

should be left to be executed to District or Court of Resident Magistrate because the 

divisions of the Labour Court will be far away from the ordinary litigants in 

side areas. 

3.8.2 The Labour Court 

The jurisdiction of the Labour Court is established under section 94 of the 

country-

to have 

exclusive jurisdiction over application, and implementation of the 

provisions of the Act. It has powers to decide the appeals from the decisions of the 

Registrar, review and revise the arbitrators' awards made under the Act, decisions of 

Essential Committee, complaints other than those by arbitration, 

applications for injunction or declaratory order?75 Court may to hear a 

complaint if it had not been to arbitration while it was supposed to the 

matter to arbitration. However, the court may decide the case if a matter is not to 

channel but the court shall costs for one who did not follow the n .. ","p .. 

channel. 276 

There is no right to appeal from an award of the arbitrator but any party who 

alleges a defect in arbitration under the governance of the Commission may apply to 

Labour Court revision of the award.277 An application must be made within 

weeks when such defect is discovered. However, the grounds for reviews or revision 

are restricted to only two grounds namely; if a party alleges misconduct on the part of 

273 Section 88 (4) ofELRA. 
284 Section 88(8) of ELRA. 
275 Section 94( 1) of the ELRA. 
276 Section 94(3) ofELRA. 
277 Section 91 (l) of ELRA. 
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arbitrator or that the award was improperly procured. 278 Then the court shall determine 

the allegation and make appropriate awards, which includes setting aside the award. 279 

The mechanism of appeal in Tanzania is different from the one applies in 

England. In England there is a right of appeal on a point of law from the Employment 

Tribunal to the Employment Appeals Tribunal.28o From the latter one may appeal to the 

Court of Appeal and then to the of Lords. If a party is not satisfied with the 

decision the of reference to the European Court of Justice 

where '1"1"'\'''''<'" Law is under consideration.28l 

4. Conclusion 

From the discussion above, it can be argued that the new Tanzania legislation has at best 

complied with ILO minimum standards, apart from some provisions criticised above 

the course of discussion. It is a new in the industrial ",'..,.'v"" in Tanzania to 

such a Unlike the previous legislation, organizational 

rights guaranteed under the new legislation is meaningful and it a challenge to 

workers to must be a political wiJI state to 

encourage employees to exercise those rights. next chapter will discuss the 

challenges facing Tanzania labour relations and the prospects of the new labour 

legislation. 

278 Section 91(2) ofELRA. 
279 Section 91(3) of the ELRA. 
280 Susan Corby and Ian Newall, at p.8. 
281 Ibid. 
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4. Challenges Facing Tanzania Industrial Relations and Future Prospects of the 

New Legislation 

4.1 Challenges facing the trade unions in the global market 

In a globalised economy, trade unions' movements in many countries are facing a time of 

profound change. They are faced with a necessity to undergo metamorphosis in order to 

cope with the changing global labour market trends. They are forced to make necessary 

adjustment to technological, • ...,"""nu ... and attitudinal """'''''1',,,, ... 282 As a 

result, the current problems confronting trade unions have generated a host for new 

changes requiring innovative strategies. 

One of the principal factors which have I'r"·"'~"·" fear about the state of the trade 

unions is the decline of the union membership.283 It is undisputable that for 

the union to survive and be more active it must have a good number of active members. 

Globally membership has fluctuated greatly especially in the mid 1980s as a result of 

shift of structural 11< .. 'f'i"'''' Tanzania not "",..,,,,,,,,,n the blow of such blowing waves. 

The number of trade union members has declined significantly especially after 

introduction of structural adjustment programme in the 1990s. Most of workers were 

retrenched. Decline of membership level not only the and influence of 

unions but also reduces the income which might be available through membership 

subscriptions.284 This means of funds the level of services which 

union can provide to protect the interest of its members. Another reason which has 

grounded the fall of union's membership is the high rate unemployment that has 

curtailed the willingness of the employees to organize for fear of their employer's 

reaction and for loosing their jobs. New techniques must be adopted in order to 

the changing nature of the employment 

282 Shauna L Olney Unions in the Changing World: Problems and Pro!;pects in the Selected Industrialized 
Countries. ILO Office Geneva (1996) v. 
283 Ibid l. 
284 Ibid. 
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challenge facing trade unions is the rise of proportion of higher educated, 

higher skilled salaried workers.285 It is that skilled and highly educated labours are 

more individualized personnel with virtually no affinity to the trade union movements. In 

one of the surveys made in the industrialized countries, it was revealed that majority of 

this type of workers agree that unions are necessary but they can to work without 

them287 Their confidence stems from the fact that they have higher standard living, 

more educational and occupational opportunities. Further, they view themselves as being 

in control of their own upward mobility.288 Therefore, the challenge facing trade unions is 

to show them that unionism is the benchmark of the solidarity and individualism attract 

unfair bargain with the employer. 289 

Another challenge facing trade unions is the mushrooming of multinational 

corporations. The increase multinational enterprises impose another challenge in the 

sense that individual national unions will be in less position to defend the interests of the 

located in Most Multinational Corporations are usually 

. prepared to accept a single union for the purpose of collective bargaining. Therefore, 

there must be international ties among the unions in order to develop a united strategy to 

deal with internationalization of business. The ILO Commission in Social Dimension 

considered this approach. It stated that: 

... the international community has frequently reaffirmed the role of the /LO in 

setting and dealing with the standards concerned. This has avoided a situation in 

which different organizations work on the basis of different sets of labour 

standards, with conflicting interpretations of their meaning and application. In 

both the WTO Ministerial of 1996 and the ILO 

Declaration on Fundamental Principles and Rights at Work of 1998, the member 

285 Ibid. 6. 
287 Ibid.9. 
288 Ibid 10. 

289 International Federation of Chemical, Energy, Mining and Factory Workers: available at 
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of both organizations affirmed their commitment to the observance of the 

core labour standards. 

All in all, the powers and strength of the trade unions lies in the strength of its 

membership, solidarity and unity. But in turn assumes that is fairly stable 

working class. If the law creates conditions which results to uncertainty, sense of 

impermanency and insecurity employment then the sense of working solidarity is 

difficult to develop.29o 

4.2 The future of industrial relations in Tanzania 

are some indications that Tanzania industrial relations regime has prospects in the 

future as compared to the previous of those tangible features 

4.2.1 The establishment of the tripartite organ 

The establishment Labour, Economics and Social Council to monitor and the 

government on social and economic issues, is one of the prospects that industrial relations 

will triumph. Council is composed of representatives of employees, employers, the 

Government and other independent professionals appointed according to their expertise 

knowledge labour purpose of Council is to shift policy making from 

politicians to professionals. The Council itself is independent of any governmental 

department and it is not subject to any direction or control from the government, 

org;amzatlon or any political party.291 Its functions are aimed at transforming the labour 

industry and to promote economic development and social equity. If the Commission will 

its In with it will social and 

economic hardships to workers and the rate of unemployment. 

290 Shivji I G (note 202) 16. 
291 Section 13 of LIA. 
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4.2.2 Establishment of the Commission for Mediation and Arbitration (CMA) and 

the Labour Court 

The establishment of the CMA and the Labour Court as a division High Court is 

aspect the prospects of industrial relations under new 

legislation. The two will reduce caseload ordinary Courts there is congestion 

cases. Further, labour cases will be with attentively and expeditiously. The 

jurisdiction into the Labour Court is substantial retaining good relationship 

between employer and employees. The also has expressed a clear procedure to settle 

disputes and which forum jurisdiction over ""'0"'1'. matters, unlike the former 

brought to workers legal praCUlloneI 

Labour has exclusive jurisdiction over labour disputes. However, 

"nUl""" of the CMA and Labour Court can tum nugatory 

equipped competent staff and necessary facilities. 

as to the 

objectives for 

court will not 

Therefore, the success or failure of this alternative mechanism will depend on the 

provIsIons adequate of mediators and arbitrators and more 

importantly whether disputes be dealt with expeditiously. it will odd 

no Registries will be initially established to zone, and later on to every If 

there will only one as usual Dar es no substantial achievements 

be gained because most employees are scattered various regions. It is 

submitted that execution decree the arbitrators or mediators should executed 

by or the Court Resident the jurisdiction on 

execution decrees will remain with the Labour Court alone it will be burdensome for 

holders to execute decrees where labour court is not located. 

4.2.3 Ratification of Core Conventions 

The ratification of Core ILO on'VCrl[lClnS, especially Convention and 98, is a 

"''''''.lVU that Tanzania is keen to accomplish its international 

obligations under public international law. Ratification is a step towards 

implementation of those obligations. to discharge or violation obligations 

be by the UN or alternatively Tanzania can into by 
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<UUll .... 'LLl\.J·U is an indication of the prospects implementation of the said 

.... ,""', ... ,,'u alone is not sufficient; must be a political will 

for Good policies implementation are preferred 

to give to 

4.4.4 Procedure for registration of the trade unions 

Unlike the legislation which required prior immutable 

is not satisfied that 

" .. """....",..,1-" of for registration he- may 

powers to the the new Act requires that 

the organisation or federation complies with the 

refuse the application and send the applicant a written notice of the decision and the 

reasons. 

au!,.",;,a, to 

Where 

reasons given are not satisfactory the organization or federation may 

Court. 292 

trade IS no at ...... "' .. r.n·'un'o of the 

wants to cancel umon or """<liT,,...,n or worker's 

federation very limited powers. The provisions require him/her to 

an application to the Labour Court for an to v, .. ,'v .... , the registration of a 

organisation or federation if that organisation or fails to comply with 

mandated to 

registration. The Labour Court, on other hand may make 

including cancelling the of an organisation or federation 

such organization or federation an opportunity to remedy any failure to 

This at curbing arbitrary cancellation 

which existed at 

the organization 

unlike the former legislation, 

or federation he must apply to 

where the Registrar was 

reasons. 

wants to 

......... vv..... Court for the dissolution 

organisation that contravenes its objective or contravenes its constitution in it is 

registered. 293 

292 Section 57 of the ELRA. 
293 Section 56 of the ELRA. 
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Conclusion 

This dealt with industrial relations in Tanzania past experience and its 

future under new legislation. It was not possible to cover extensively all 

areas which the new legislation encompassed but the most important areas in 

labour relations highlighted, 

As seen from the discussion above, industrial relations has evolved 

through different It started struggles independence to reap a 

the piece of after independence, but only to itself an arch of the 

new government After independence, movements the 

direction it was as part the then ruling party, TAND and 

Cha Mapinduzi (CCM). situation worse after Arusha declaration 

when ruling party supremacy of the other state The adoption of the 

SAP the life of the class. redundancies swapped 

them out n"' ...... t>',...<>'rt>rl Consequently, there was a downfall of social delivery by 

the state. Most "' ... ~ .......... u. workers pn.'p ... >n into the sector. 

as seen above, with liberalization of economy the working class is 

gaining momentum. Enactment new legislation will make industrial relations more 

than Also, the establishment of a Labour, Economic and 

Social Council will policy to take into the the 

working class. Further, ratification of core Conventions symbolic UIY'l"'''''V' for 

future of relations in 

Nevertheless, industrial relations is facing major challenges as indicated 

above. major which the makers deal 

with, having 

Tanzania and its 

.. ",,..orr! to the infancy and historical nature of the labour relation in 

Tanzania should in place a policy which serve the 

interest citizens to participate fully in all aspects pertaining to globalization; 
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the current trend will make most of Tanzanians to be the servants of 

globalisation instead of globalization their servant. 

three important issues deserve attention this paper. The 

legislation has failed to address of employment contract. Such failure ought to 

addressed current industrial trend especially the 

multilateral corporation operating across the borders. Most of companies are ",,""-1'''''' 

joint ventures. Such put the at cross-road whether they 

should retain their employment or otherwise their employment contracts automatically 

Active consultation of and trade IS 

crucial in this aspect. 

Another deserving attention IS absence participation 

guidance to establish workplace The Act does not provide a viable solution what 

matters are to be dealt at workplaces which are reserved to the trade 

unions/federations. the proposed code of good conduct does not deal with those 

The Act will be odd if it not remedy that area. With current global trend of 

industrial of working the new should provide 

provisions in order to enable workers and representatives to take active role 

in decision especially in matter which are likely their working condition at the 

workplace. 

Lastly, the legislature should prOVISions the to the lower 

courts the District Courts and Courts .I.""',, .... ' ...... Magistrate to execute awards 

on arbitration and mediation. jurisdiction to execute the decrees exclusively to 

the will turn arduous to most of workers who are away from the main 

rpo·,,,h·,p,, of the Labour Court. 
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