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Abstract

Post-Second World War, state-centric frameworks sought to establish global human rights
norms. Despite this, significant accountability gaps remain, especially in regions where state
capacity and will are limited. This minor dissertation explores the relationship between law
and civil society in addressing impunity for international crimes, focusing on Tanzania and
South Africa. The research examines how international, regional, and domestic legal
frameworks in both countries enable or disable civil society organisations (CSOs) in their
efforts to bridge those gaps and strengthen accountability mechanisms. Tanzania's limited
domestication of international legal frameworks creates a disabling rather than enabling
environment for CSOs. In contrast, South Africa’s more integrated legal environment
theoretically supports CSOs through various measures. The dissertation critically analyses how
these contexts influence CSO operations, highlighting the challenges posed by state
interferences that manifest in punitive compliance measures. It underscores the pivotal role of
CSOs in utilising the law to ensure that states adhere to their legal obligations particularly
through grassroots advocacy, public awareness campaigns, and strategic legal action.
Furthermore, this desktop study analyses secondary sources such as legal documents, academic
literature, and reports from both domestic and international CSOs. Key areas of focus include
the influence of international and regional human rights treaties, the integration of these
instruments into national frameworks, and how the level of domestication of said instruments
affects the effectiveness of CSOs in combating impunity within their respective legal contexts.
The findings contribute to a deeper understanding of how an enabling legal environment can
allow CSOs to provide critical oversight of government actions or inactions concerning
accountability for human rights violations. This work not only advances discussions on civil
society’s role in addressing issues within international criminal justice but also offers practical

recommendations for enhancing their impact in Tanzania, South Africa, and similar contexts.

Key words: civil society, international criminal law, Rome Statute, impunity, accountability,

civic space.
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Chapter One

1.1 Background

The aftereffects of the Second World War spurred an international need to address the horrors
of that conflict by establishing a state-centric* agenda that established the groundwork for the
present global human rights framework. The atrocities of this period underscored the necessity
of an effective and globally recognised structure for the protection of human rights. The crimes,
characterised by their severe impact on international peace, security, and universally upheld
values, were appropriately defined as international crimes. As Bassiouni notes, such crimes
either threaten significant international community interests or involve conduct so egregious
that it violates fundamental ethical norms.? Universally condemned, international crimes

demanded coordinated global efforts to ensure proper and efficient prosecution and prevention.

Through a number of international and regional human rights instruments, the state-centric
framework set normative standards intended to safeguard individuals’ rights. It remains a
cornerstone of the international legal order, recognising the state as both the guarantor of
sovereignty and the primary duty bearer for protecting human rights. This design reflects a
pragmatic belief that durable rights protection depends on effective state institutions. Yet, this
reliance on states as the primary duty bearers has exposed inherent limitations. The assumption
that states can simultaneously realise and uphold human rights often clashes with reality, as
political interests, corruption, and resource constraints undermine their capacity to effectively
adhere to their obligations. In many cases, large-scale violations arise not merely from
institutional weakness or inaction, but also from situations where state structures or agents are
directly or indirectly implicated; such dynamics reveal deeper systemic deficiencies within the
existing framework of accountability.* These shortcomings are particularly evident in

addressing international crimes, where impunity habitually prevails. In regions with

! The concept of state-centrism positions the state as the principle authority over accountability mechanisms, see
Susan Marks, ‘State-Centrism, International Law, and the Anxieties of Influence’ (2006) 19 Leiden Journal of
International Law 339, 340.

2 M Cherif Bassiouni, Introduction to International Criminal Law (Martinus Nijhoff Publishers 2013) cited in
Robert Cryer, Darryl Robinson and Sergey Vasiliev, An Introduction to International Criminal Law and
Procedure (Cambridge University Press 2019).

3 Zehra F. Kabasakal Arat, ‘Looking beyond the State but Not Ignoring It: A Framework of Analysis for Non-
State Actors and Human Rights’ in George Andreopoulos, Zehra F Kabasakal Arat and Peter Juviler (eds), Non-
State Actors in the Human Rights Universe (Lynne Rienner Publishers 2006) 3.

4 ibid 17.



underdeveloped or politically constrained domestic accountability systems,® the state’s failure
is stark. While international mechanisms have sought to fill this void, making strides in
prosecuting glaring human rights violations, however, their effectiveness is constrained by
political and selective underpinnings.® Consequently, there exists a critical accountability gap
that is symptomatic of a deeper issue: the persistent challenge of addressing impunity and its

far-reaching implications for justice and human rights.

1.2 Defining Impunity

The concept of impunity, as articulated by former Special Rapporteur Louis Joinet in his 1996
report on the Question of Impunity, encapsulates this challenge. Joinet defined the concept of
impunity as the ‘impossibility, either legally or in practice, of holding perpetrators accountable
through administrative, civil, criminal, or disciplinary proceedings.”’ This definition
underscores the barriers to justice that impede retributive efforts for human rights violations. It
reflects a state where the legal system either fails or refuses to take necessary actions against
perpetrators. Joinet later amended his definition to include the necessity of levying apt penalties
on offenders and guaranteeing restitution for victims.® This addition brings to light the dual
aspects of addressing impunity: punishment of the guilty parties and redress for their victims.
The inclusion of reparations presents a conceptual characteristic to Joinet’s meaning of
impunity,® one that emphasises the importance of victim-centred justice, recognising that

accountability is incomplete without addressing the harm done to victims.

By the same token, former Special Rapporteur El Hadji Guissé offers a similar definition that
broadens the reach of impunity to encompass economic, social, and cultural rights, as well as

collective or communal rights.’® Guissé’s perspective offers a more holistic approach to

° This phrase denotes contexts in which political interference, patronage, or executive control undermine the
neutral application of the law, effectively reversing the principle that political accountability retains the misuse of
power, see Jonathan Fox, ‘Civil Society and Political Accountability: Propositions for Discussion’ (2023).

& Tim Murithi, Judicial Imperialism: The Politicisation of International Criminal Justice in Africa (Jacana Media
2019) 3; see also Timothy LH McCormack, ‘Selective Reaction to Atrocity: War Crimes and the Development of
International Criminal Law’ (1997) 60 Albany Law Review 682, 683.

" United Nations Economic and Social Council, Sub-Committee on Prevention of Discrimination and Protection
of Minorities, ‘Questions of the Impunity of Perpetrators of Human Rights Violations (Civil and Political Rights)
U.N. Doc. E/CN.4/Sub.2/1996/18 (Prepared by Louis Joinet)’ (1996) 13.

8 United Nations Economic and Social Council, Sub-Committee on Prevention of Discrimination and Protection
of Minorities, ‘Questions of the Impunity of Perpetrators of Human Rights Violations (Civil and Political Rights)
Revised Final Report Prepared by Mr. Joinet pursuant to Sub-Commission Decision 1996/119” (1997) 17.

® ibid.

10 United Nations Economic and Social Council, Sub-Committee on Prevention of Discrimination and Protection
of Minorities, ‘Final Report on the Question of the Impunity of Perpetrators of Human Rights Violations
(Economic, Social and Cultural Rights), Prepared by Mr. El Hadji Guissé, Special Rapporteur, pursuant to Sub-
Commission Resolution 1996/24° (1997) 20.
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understanding the phenomenon of impunity, stressing the broader implications of unchecked
violations and the need for practical strategies to ensure that this broader scope translates into
actionable justice. Both definitions and analyses underscore the multifaceted nature of
impunity, underlining the necessity of both punishing perpetrators and ensuring that the needs
of the victims are addressed. These concepts form the foundation of understanding how
impunity undermines justice and perpetuates systemic violations. Their practical significance

is perhaps best illustrated and substantiated in the precedent established by international courts.

For instance, the Inter-American Court of Human Rights (IACtHR) has been instrumental in
shaping the discourse on impunity through its case law, establishing a robust precedent for state
accountability in instances of breaches of human rights law.!* The Court explicitly renders
inadmissible any measures intended to excuse perpetrators from taking responsibility by
obstructing investigations and failing to impose appropriate sanctions for serious human rights
violations such as ‘torture, extrajudicial executions, and enforced disappearances.’*? Such
crimes violate absolute rights under international human rights law. Therefore, a state’s
inability to prevent, investigate, and address human rights abuses constitutes a violation of its

obligations under international law. **

The case of the Massacres of EI Mozote provides a critical example of how the IACtHR applies
international human rights law principles. In this case, the Court held that granting reprieve to
offenders of grave human rights violations, is incompatible with the right to justice and the
right to a fair trial (Articles 10 and 11 of the Universal Declaration of Human Rights 1948).1
The Court reasoned that such practices deny victims access to effective redress and undermine
the broader societal interest in accountability and deterrence. By neglecting to investigate and
pursue prosecution, the state is not only perpetuating impunity, it is also violating its duty to

ensure justice, as required by international human rights law.

Undoubtedly, the IACtHR’s rulings are emblematic of a broader international movement
toward accountability and the rejection of impunity. This commitment is not confined to the
Americas but reflects a universal principle upheld by the global community. This was notably
affirmed at the World Conference on Human Rights in 1993, where the international

11 Karen L Engle, ‘Anti-Impunity and the Turn to Criminal Law in Human Rights’ (2015) 100 Cornell Law
Review 1070, 1103.

12 Case of Barrios Altos v Peru [2001] (Merits) IACtHR Series C No 75 [41]-[44].

13 Case of Velasquez-Rodriguez v Honduras [1988] (Merits) IACtHR Series C No 6 [174]-[176].

14 Case of the Massacres of EI Mozote and Nearby Places v El Salvador [2012] (Merits, Reparations, and Costs)
IACtHR Series C No 252 Section 4(a) [197]-[200].
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community emphasised the importance of combating impunity as part of its commitment to
human rights. The Vienna Declaration and Programme of Action, endorsed through agreement
at the Conference, explicitly acknowledged that impunity for serious violations undermines
justice and reconciliation. The Programme calls on states to ensure accountability mechanisms

and strengthen their legal and institutional frameworks to address all phases of impunity.*®

1.3 Civil Society

While the above accentuate the pivotal role of robust state mechanisms to uphold justice and
prevent violations, the assumption that states can singularly safeguard human rights is often at
odds with reality. As a result, it becomes evident that non-state actors, mainly civil society,
play a critical role in bridging the gaps left by the state. In many instances, the enforcement of
accountability frameworks, particularly in regions marked by weak institutions or political
resistance, often relies on the persistent efforts of non-state actors. Indeed, in response to the
state-centric approach to human rights protection, civil society has emerged as a pivotal actor,
taking on the role of protector and mediator in instances where states are unsuccessful, or where

the state itself is the perpetrator.

Encompassing a diverse range of non-state actors, including non-governmental organisations
(NGOs) and advocacy groups, these entities operate independently of state control, which may
enable, but does not necessarily ensure their impartiality. Civil society intervention primarily
involves holding states accountable for human rights violations and reminding them of their
obligations under international human rights law.'® This can involve public advocacy, legal
action, and reporting violations to international bodies. Secondly, non-state actors often
conduct in-depth investigations to uncover the underlying factor in human rights abuses. This
includes analysing political, economic, and social factors that contribute to state failures and
liabilities.!” Thirdly, civil society raises awareness about human rights issues through
campaigns, public statements, and media management. Increased public awareness can lead to

greater pressure on states to improve their human rights records.*®

15 Vienna Declaration and Programme of Action (adopted on 25 June 1993 by the World Conference on Human
Rights) 19.

16 Margaret E Keck and Kathryn Sikkink, Activists beyond Borders: Advocacy Networks in International Politics
(Cornell University Press 1998) 16.

17 Arat (n 3) 18.

18 Ann Marie Clark, Diplomacy of Conscience (Princeton University Press 2001) 92-110.
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Therefore, recognising the dynamic between the state and civil society is crucial, as the latter
functions as a watchdog, uncovering both direct and indirect violations by shedding light on

the underlying issues that contribute to the former’s shortcomings.®

1.4 Problem Statement

International mechanisms have made significant strides in prosecuting egregious violations of
international law, yet their effectiveness is prone to constraint from political influences and
selective application, undermining their ability to achieve consistent and equitable justice. In
this context, civil society has emerged as a pivotal actor, stepping in to protect victims, advocate
for accountability, and mediate in instances where states are incapable or unwilling to act. In
the United Republic of Tanzania and the Republic of South Africa, CSOs play crucial yet
distinct roles in combating impunity for international crimes. While both countries have vibrant
civic sectors, their legal frameworks, and historical trajectories shape how CSOs engage with
state institutions and international justice mechanisms. In Tanzania, restricted civic space and
state oversight often limit CSO intervention in accountability processes, whereas in South
Africa, a comparatively open legal and political environment has allowed CSOs to pursue
strategic litigation and advocacy with greater impact. These contrasts, and occasional
convergences, warrant a comparative analysis of how CSOs in both jurisdictions contribute to

or are constrained in their fight against impunity.

1.5 Research Questions

This minor dissertation is guided by the central question: ‘What is the role of international,
regional and domestic law in enabling or disabling the work of civil society in the United
Republic of Tanzania and the Republic of South Africa?’ This question establishes a robust
structure for analysing the interplay between law and civil society across all levels, allowing
for a critical examination of how legal structures influence the capacity and ability of civil
society to function effectively. The focus will be on identifying both the enabling and disabling

factors that shape the work of civil society across different contexts.

To further explore this, the study proposes a secondary research question: ‘What strategies do
CSOs in Tanzania and South Africa employ to advocate for accountability for international
crimes and how effective are those strategies?’ This question aims to investigate the specific
methodologies used by CSOs to promote accountability and pursue legal action against

perpetrators of international crimes. It considers the impact of CSO intervention while taking

¥ jbid.
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into consideration the fact that their strategies are shaped by the unique political, legal, and

social contexts of each country.

1.6 Methodology

This minor dissertation adopts a desktop-based research methodology, focusing on the analysis
of secondary sources, such as academic articles, legal documents, reports from international
organisations, and civil society publications, to explore the role of law in enabling or disabling
civil society’s work in Tanzania and South Africa. The research will involve a comprehensive
review of international, regional, and domestic legal instruments, with particular attention to

how these laws influence CSO ability to advocate for accountability for international crimes.

The first stage of the research will involve mapping the international and regional mechanisms
that provide a legal basis for civil society’s involvement in upholding human rights protections.
The second stage will examine domestic legal systems in Tanzania and South Africa, focusing
on national laws and policies that either support or discourage CSOs in their efforts to address
impunity, subsequently comparing how these factors play out in the distinct legal and political

environments of both countries.

1.7 Objectives of Study

This study seeks to offer an understanding of how legal frameworks at various levels impact
civil society’s role in promoting justice and accountability for severe breaches of human rights

principles. This minor dissertation specifically aims to:

1. Analyse how international and regional frameworks influence the capacity of CSOs to
advocate for accountability in relation to largescale offences.

2. Investigate the impact of national legal systems in Tanzania and South Africa on the
ability of CSOs to address impunity, focusing on laws that either facilitate or hinder
their activities and comparing how these factors differ across the political and legal
contexts of the two countries.

3. Assess the strategies employed by CSOs in both countries to promote culpability for
domestic human rights violations and international crimes, evaluating their
effectiveness in achieving tangible outcomes such as legal reforms, policy changes, and

public awareness.

14



1.8 Scope and Limitations

1. Scope of the study: This study investigates the strategies employed by CSOs in
Tanzania and South Africa to combat impunity, evaluates their effectiveness and
explores the broader legal and political contexts that shape their work. While the minor
dissertation engages with the broader international and regional frameworks relevant to
accountability, its primary focus lies within the domain of international human rights
law. This approach was adopted to allow for a more nuanced examination of both
countries’ positions and obligations in this field. Although international human rights
law and international criminal law may be closely linked, each reinforcing the other in
the pursuit of justice and accountability, the central argument of this study is rooted in
the former. The emphasis on human rights law thus provides a broader foundation from
which to assess how civil society operates within, and responds to, the structural and
normative limitation of both Tanzania’s and South Africa’s legal systems.

2. Geographical focus: The study compares Tanzania and South Africa due to their
contrasting legal systems and political landscapes. Tanzania has engaged in
international criminal justice initiatives but has not fully domesticated international
instruments that would enable grass-root participation in international criminal law. On
the contrary, South Africa has integrated international instruments into its domestic
legal framework, ensuring broader grass-roots participation in international criminal
law and enhancing its involvement in international criminal justice initiatives. This
comparison highlights how differing national contexts impact CSO ability to influence
accountability for international crimes.

3. Limitations: Whereas the purpose of this study is to provide valuable insights into civil
society engagement in bridging the accountability gap, a few limitations should be
recognised:

e Data availability: Given the desktop-based nature of this research, access to
comprehensive and reliable data, particularly from CSOs in Tanzania, is
limited. The quality and availability of data may affect the depth of the analysis,
especially in comparing the two countries. A more comprehensive empirical
study would be necessary to draw broader conclusions. Thus, the findings are
constrained to the scope of this minor dissertation.

e Scope and rationale for limited case analysis: Given the minor dissertation’s

scope, the discussion on South Africa centres on two emblematic South African
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cases, the Zimbabwe Torture Docket and the case of al Bashir. These cases
where selected not only their extensive documentation and jurisprudential
significance, but also because they effectively illustrate the modalities through
which CSOs engage with accountability mechanisms. While numerous other
cases remain relevant, a detailed exploration of all is beyond the practical
limitations of this research.

e Generalisability: The findings of this research may not be directly applicable to
other countries with different legal or political environments. The unique
contexts of Tanzania and South Africa must be considered when employing the
insights to other regions.

e Contextual factors: The study does not fully explore all contextual elements,
such as public attitudes toward justice, that may affect the success of CSO

strategies. These aspects may vary significantly between the two countries.

1.9 Contributions to Literature

This minor dissertation aims to contribute to the existing body of literature on the role of civil
society in international criminal law and human rights law. It bridges theory and practice by
examining how legal frameworks influence civil society’s capacity to address impunity for
international crimes. Through a comparative analysis of Tanzania and South Africa, it
highlights the impact of legal and political contexts on civil society, filling a gap in region-
specific studies. The research documents strategies employed by CSOs to navigate restrictive
environments, providing practical insights for advocacy and policy reform. Furthermore, it
emphasises the importance of robust legal frameworks and domestication of international
instruments in enabling civil society. By exploring the dynamics between shrinking civic
spaces and CSO resilience, the minor dissertation adds to the global discourse on civic space
and accountability, offering a valuable resource for policymakers, practitioners, and scholars.

1.10 Conclusion

Chapter one has revealed the inherent tensions within the state-centric framework for human
rights protection, particularly in addressing impunity for international crimes. While the post-
Second World War legal architecture sought to establish universal norms for safeguarding
human dignity, it often fails due to the nature of state sovereignty. States, despite being the
primary duty bearers, are frequently compromised by political will, corruption, and limited

resources, factors that prevent them from effectively enforcing human rights standards. This
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systemic failure to ensure accountability exposes the critical gap between international human

rights law and its practical application.

The judicial progress made by international bodies like the IACtHR, although significant, has
yet to overcome the selective and politicised nature of accountability in global human rights
law. The focus on state accountability, while necessary, remains insufficient in light of the
continuing reality of impunity, where perpetrators often evade justice due to state failure.
Accordingly, the chapter underscores civil society’s crucial contribution in addressing these
gaps. Non-state actors, through their independent monitoring, advocacy, and mobilisation
efforts, provide a critical counterbalance to the state’s often inadequate responsiveness to
human rights violations. Civil society’s actions not only hold states accountable but also

challenge the limitations of international mechanisms that are constrained by state agendas.

1.11  Chapter outlines

Chapter two: This chapter explores the critical role of CSOs in advancing human rights and
combatting impunity, focusing on their contributions within international and regional
frameworks. It examines the legal foundations enabling CSO involvement, their advocacy for
international criminal accountability, and the challenges they face in their efforts to uphold

justice.

Chapter three: This chapter examines the legal and institutional frameworks governing civil
society in Tanzania. It evaluates Tanzania’s engagement with international law, the limitations
of non-domestication of international instruments, and the challenges faced by CSOs,
highlighting their resilience and strategies in navigating a restrictive civic space to advocate

for human rights and justice.

Chapter four: This chapter explores South Africa’s legal and institutional frameworks for
supporting civil society in prosecuting international crimes, with a focus on the transformative
role of its Constitution and key legislative measures. It also examines the challenges of
implementation, highlighting landmark cases that illustrate both the potential and limitations

of civil society in advancing accountability.

Chapter five: This chapter synthesises the findings of the minor dissertation and assesses the
challenges and lessons learned from civil society’s engagement in advancing accountability

and justice in Tanzania and South Africa.
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Chapter Two

‘The determination and integrity of civil society actors bring a feeling of a great and powerful
debt being owed, and the will to continue working for the equal and inalienable dignity and

rights of every human being.’?°

Civil society can be interpreted as a realm that is separate from but still works in tandem with
the state, and within this realm, individuals unite and participate in similar ventures.?* The term
‘civil society’ generally includes all non-state or non-institutional actors?? such as, ‘women’s
groups, trade unions, chambers of commerce, farming/housing cooperatives, neighbourhood
watch associations, religion-based organisations,’% as well as human rights organisations. This
diverse composition allows civil society to address a multitude of issues and advocate for
various causes, making it an indispensable component of a country’s social and political
landscape. Although separate from the state, civil society often collaborates with the former to
advance and uphold human rights. Their collaboration is crucial as it allows entities external to
the state to leverage state mechanisms and resources to advance their objectives. At the same
time, maintaining a degree of independence is essential for civil society to function as a
watchdog, ensuring that state actions align with international human rights principles. This
duality underscores the unique position of non-state actors in the international justice system.

The role of civil society?® in international spaces is particularly fundamental as it encompasses
a wide range of activities, including ‘initiating diplomatic efforts, preparing reports on human
rights issues, making public statements, influencing the deliberations of human rights bodies,

shaping public opinion, impacting foreign policy and acting as unofficial ombudsmen.’? This

20 Zeid Ra’ad Al-Hussein, United Nations High Commissioner for Human Rights, October 2014 in: Office of the
High Commissioner for Human Rights, ‘Civil Society Space and the United Nations Human Rights System: A
Practical Guide for Civil Society’ (2014).

2L Simone Chambers and Jeffrey Kopstein, ‘Civil Society and the State’ in John S Dryzek, Bonnie Honig and
Anne Phillips (eds), The Oxford Handbook of Political Theory (Oxford University Press 2008) 365.

22 Henry Burmester, ‘Civil Society and the Instigation of International Court Litigation: The Australian
Experience’ (2021) 21 Melbourne Journal of International Law 772.

23 Commission On Global Governance, Our Global Neighbourhood: The Report of the Commission on Global
Governance. (Oxford University Press 1995) in Monica Pinto, ‘NGOs and the Inter-American Court of Human
Rights’ in Tullio Treves and others (eds), Civil Society, International Courts and Compliance Bodies (TMC Asher
Press 2005) 47.

24 For the purposes of this study, the terms “civil society’ and ‘civil society organisations’ (CSOs) refer specifically
to organisations engaged in human rights advocacy and related activities.

% Felix Ermacora, ‘Non-Governmental Organisations as Promoters of Human Rights’ in Franz Matscher and
Herbert Petzold (eds), Protecting Human Rights: The European Dimension (Cologne. Heymanns 1990) 171-80,
172.
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chapter examines the portrayal of CSOs within both the international and African human rights

systems, analysing the roles ascribed to them and the narratives surrounding their work.

2.1 CSOs in the international human rights system

As noted in chapter one, the historical origins of contemporary international human rights law,
rooted in the atrocities committed during the Second World War,?® underscore the
transformative impact of the catastrophic consequences of unchecked state power and
systematic human rights abuses. Similar to how the French Revolution resulted in the abolition
of the ‘doctrine of the divine right of kings’ and the placement of sovereignty in the hands of
the people consequently establishing ‘equality before the law,” the human rights revolution
fundamentally redefined the interactions between states and individuals within the scope of

international law.?’

This shift was cemented through the Charter of the United Nations,?® which laid the legal
foundation for the development of the current global human rights regime.?® From a legal
standpoint, the Charter shifted the human rights model and laid the groundwork for a system
that could ensure that states are held responsible for breaches of human rights law and in doing
s0, transformed human rights into ‘the subject of international treaty obligations.”% As a result,
human rights became an international concern with legal consequences for states that violated
them, they were no longer viewed solely as internal issues within a state’s jurisdiction. The
Charter’s provisions spurred the advance of a comprehensive framework of international
human rights law, encompassing agreements, instruments, and institutions, such as the United
Nations (UN), its specialised agencies and regional intergovernmental organisations like the
Council of Europe, the Organisation of American States as well as the Organisation of African
Unity, all playing critical roles in advancing and enforcing these norms.3! While human rights

violations persist, modern international human rights law gave rise to a reality more attuned to

2 John P Humphrey, ‘The Universal Declaration of Human Rights: Its History, Impact and Juridical Character’
in Bertie G Ramcharan (ed), Human Rights: Thirty Years After the Universal Declaration (Brill | Nijhoff 2024)
22.

2" Louis B Sohn, ‘The New International Law: Protection of the Rights of Individuals rather than States’ (1982)
32 American University Law Review 1.

28 Charter of the United Nations (adopted June 26 1945, entered into force 24 October 1945) XV UNCIO 335,
amendments in 557 UNTS 143, 638 UNTS 308 and 892 UNTS 119.

2 Thomas Buergenthal, ‘International Human Rights Law and Institutions: Accomplishments and Prospects’
(1988) 63 Washington Law Review 1, 3.

%0 ibid 4.

31 ibid.
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the illegality of human rights abuses and increasingly supportive of efforts—both

governmental and non-governmental—to address them.®?

Within this broader framework, the Universal Declaration of Human Rights (UDHR) 194833
has become the focal point of the current human rights regime.®* As the first comprehensive
and detailed articulation of fundamental individual rights,® the UDHR enumerates an
individual’s rights and freedoms and provides a normative framework that has inspired

countless treaties, national constitutions, and policies.

The significance of the UDHR extends beyond its role as a foundational legal instrument; it
has also provided the framework through which CSOs can advocate for human rights. By
establishing universal standards, the UDHR has created a legal and moral basis for CSOs to
promote, protect, and enforce these rights. As such, international human rights law can act as
both a shield and a sword for CSOs: a shield in the sense that it legitimises their existence and
activities, and a sword in that it equips them with tools to challenge rights violations and hold
states accountable, thereby enabling these organisations to fulfil their role as critical actors in
promoting transparency, accountability, and good governance.®® These roles are directly
supported by the UDHR, particularly through Articles 19, 20, and 21, which establish the
individual’s rights to freedom of opinion, expression, peaceful assembly, and participation in
public life. These provisions not only form the legal foundation for CSO advocacy, they enable
participatory governance by ensuring that individuals and groups can engage in public

discourse and decision-making processes.

Furthermore, the impact of the UDHR transcends its immediate provisions, shaping the
development of legally binding treaties that bolster CSO roles. For instance, the International
Covenant on Civil and Political Rights (ICCPR) 1966 has reinforced the aforementioned
principles, providing additional mechanisms and platforms for CSOs to pursue justice and
accountability. The Covenant provides a clear structure for the scope and limitations of the
right to freedom of expression in Article 19, the right to peaceful assembly in Article 21, and
the right to peaceful association in Article 22. It also outlines the practical measures for
safeguarding and ensuring the effective implementation of these rights. By doing so, the ICCPR

%2 ihid.

33 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(l11) (UDHR).

34 Buergenthal (n 29) 6.
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% Human Rights Council, ‘Resolution 24/21. Civil Society Space: Creating and Maintaining, in Law and in
Practice, a Safe and Enabling Environment’ (2013) A/HRC/RES/24/21, 2.
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strengthens the legal framework for individuals to actively participate in civil society.
Similarly, the International Covenant on Economic, Social and Cultural Rights (ICESCR) 1966
recognises the individual’s right to participate in cultural life*” and workers’ rights to form or
join trade unions,®® formally acknowledging and protecting specific rights that are central to
citizen participation in society and are essential components of social and economic
development. The Covenants were created to close the legal void created by the non-
enforceable nature of the UDHR by translating its general principles into concrete, legally-
binding treaty obligations for states that ratify them.®

Several other instruments also expound on these principles, providing a legal basis for
underserved or disadvantaged groups to actively engage in public life through CSOs. For
example, the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) 1981 ensures women’s involvement in political, social, economic, and cultural
life.> CEDAW explicitly recognises that women’s active and equal role in both public and
private life is an essential component for the ‘prosperity of society’.*’ Moreover, the
Convention on the Rights of the Child (CRC) 1989 protects the rights of children to express
their thoughts and opinions freely,** to form and join groups or organisations and to gather
peacefully with others.*® By including these protections, the CRC recognises children as active
participants in society with individual rights, not merely as dependents or passive recipients of

care.

The Convention on the Rights of Persons with Disabilities (CRPD) 2006 affirms similar rights,
emphasising removing barriers that may prevent persons with disabilities from contributing to
public decision-making, cultural expression, or other social activities.** By affirming these
rights, the CRPD recognises the value of inclusivity and the need to empower all individuals
to take an engaged and participatory role in society, regardless of physical or mental abilities.

Likewise, the International Convention on the Elimination of All Forms of Racial

37 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force
3 January 1976) 993 UNTS 3 (ICESCR) art 15(a).

% ibid art 8.

39 Buergenthal (n 29) 10.

40 Convention on the Elimination of All Forms of Discrimination against Women (adopted 18 December 1979,
entered into force 3 September 1981) 1249 UNTS 13 (CEDAW) art 3.

L ibid Preamble para. 7.

42 Convention on the Rights of a Child (adopted 20 November 1989, entered into force 2 September 1990) 1577
UNTS 3 (CRC) art 13.

43 jbid art 15.

44 Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into force 2 May
2008) 2515 UNTS 3 (CRPD) arts. 29-30.
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Discrimination (CERD) 1965 articulates provisions on freedom of expression*® and freedom
of peaceful assembly and association.*’ By obliging states to eradicate racial discrimination
and uphold these freedoms without bias, CERD creates a protective environment that advances
the work of CSOs by holding governments accountable for discriminatory practices, fostering

inclusive participation in public life and promoting human rights.

Likewise, instruments such as the International Convention for the Protection of All Persons
from Enforced Disappearance (CED) 2006 and the International Convention on the Protection
of the Rights of All Migrant Workers and Members of their Families (CMW) 2005 highlight
and protect the right of individuals to form and participate in groups or organisations related to
their specific issues. Article 24(7) of CED guarantees the right of individuals and groups to
freely form and play a part in organisations focused on uncovering the facts regarding the
conditions surrounding forced disappearances. Likewise, the CMW allows migrant workers
and their families to establish and participate in associations which may be particularly
important for advancing and protecting their rights.*® These rights ensure that individuals and
communities can collectively work toward addressing injustices, amplifying their voices, and

advocating for systemic changes without fear of repression.

In addition, the Declaration on Human Rights Defenders (DHRD) 1998, adopted through
General Resolution 53/144, articulates key obligations for states to guarantee a supportive
environment for human rights advocacy. Under Article 1, the DHRD recognises that
individuals are entitled to advocate for and safeguard their human rights, asserting the critical
role human rights defenders play in fostering justice and equality. Articles 9 and 12 emphasise
state responsibilities to safeguard human rights defenders (HRDs) from discrimination,
harassment, or retaliation linked to their work. States are required to establish effective
remedies for violations, conduct prompt and impartial investigations, and hold perpetrators
accountable for any violations against HRDs. Additionally, the Declaration calls for legislative
and administrative measures to create an enabling environment for HRDs, including public

education on human rights and the setting up of independent bodies dedicated to their

4 International Convention on the Elimination of All Forms of Racial Discrimination (adopted 7 March 1966,
entered into force 4 January 1969) 660 UNTS 195 (CERD).

46 ihid art 5(d)(viii).

47 CERD (n 45) art 5(d)(ix).

48 International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families
(adopted 18 December 1990, entered into force 1 July 2003) 2220 UNTS 3 (CMW) art 26(1).
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promotion and protection. Collectively, these provisions underline the vital role of HRDs and

the corresponding state duties to ensure their safety, recognition, and operational freedom.

What’s more, Human Rights Council Resolutions 27/31 and 24/21 specifically emphasise the
contributions CSOs make in the advancement of human rights and maintaining democratic
societies. Resolution 27/31 highlights the significance of establishing and preserving a secure
and supportive environment for civil society, recognising that liberal civic space is crucial for
achieving sustainable development and ensuring human rights compliance.*® It calls on states
to avoid committing actions that restrict CSOs and to actively remove barriers that hinder their
work. Resolution 24/21 complements this by stressing the need for inclusive participation in
governance, underlining that transparency and accountability—principles often championed
by CSOs—are fundamental for fostering peace and prosperity.*° Both Resolutions collectively
declare that CSOs are not merely supplementary actors but are integral to the composition of

human rights governance.

2.2 CSOs in the African human rights system

Having examined the function of civil society in the broader international context, it is essential
to highlight its impact within regional frameworks, particularly within the African Human
Rights system (AHRS). The urgent need for a regional human rights system in Africa was
exacerbated by widespread violence perpetrated by dictators like Bokassa of the Central
African Empire, Nguema of Equatorial Guinea, and Idi Amin of Uganda.®® These regimes were
not isolated incidents but rather the result of deeper historical and socio-political factors. The
legacy of colonialism left African nations with arbitrary borders, weak institutions, and
economies heavily reliant on single commodities; fostering environments where autocratic
rulers could easily gain and maintain power. Post-independence, many African states struggled
with political instability, corruption, and ethnic tensions, which were often manipulated by
dictators to consolidate their rule. This backdrop crystallised the fact that without effective
human rights mechanisms, the standards that govern state conduct would remain trivial,
making the creation of a regional human rights system even more pressing.>? The reputations

of the European and Inter-American human rights systems, made it evident that these

4% Human Rights Council, ‘Resolution 27/31. Civil Society Space’ (2014) A/HRC/RES/27/31, 3.

%0 Human Rights Council Res 24/21 (n 36).

51 Makau Mutua, ‘The African Human Rights System: A Critical Evaluation’ (United Nations Development
Programme 2000) 5.
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institutions are crucial for ensuring accountability, protecting citizens and promoting

democratic governance.>

The foundation of the AHRS is rooted in the African Charter on Human and Peoples’ Rights
(ACHPR), which became effective on 21 October 1986, following support from Member States
of the Organisation of African Unity (OAU).>* This pivotal document marked a significant step
towards codifying human rights norms specifically tailored to the African context. The OAU
eventually evolved into the African Union (AU) in 2002, the transition marking a fundamental
shift in approach, with human rights becoming central to the AU’s agendum under the 2001
Constitutive Act (CA).>® The CA emphasises the ‘promotion and protection of human and
peoples’ rights” and underscores the AU’s commitment to addressing broader socio-economic

and political challenges facing the continent.>®

Accordingly, the implementation of this system within the continent corresponded with the
inception of the ‘African Renaissance,” a period marked by renewed efforts across Africa to
address historical injustices and socio-economic challenges.®” The African Renaissance was
characterised by diverse coalitions of lawyers, journalist, and human rights activists who
courageously championed human rights and the rule of law, despite facing immense
challenges.®® A notable example is the successful campaigns of South African civil society and
political groups that fought against apartheid until its complete eradication in 1994.%° Beyond
South Africa’s successful campaigns against that abhorrent practice, similar efforts were
underway across the continent. Civil society movements in countries like Benin challenged
authoritarian regimes, like that of dictator Mathieu Kerekou, and pushed for political change,
echoing and reflecting widespread aspirations for African political reform and societal
change.®® Another key example is the Tanganyika African National Union (TANU), an
organisation dedicated to promoting socialist principles aimed at financial autonomy and the

abolition of corruption.®* TANU sought to achieve sustainable development and improve the
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living conditions of Tanzanians, thereby contributing to the socio-economic transformation of
the country in the post-independence era. These movements not only sought to dismantle
oppressive regimes they also advocated for economic and social reforms to address systemic
inequalities and promote sustainable development.

Undoubtedly, civil society’s contribution to the AHRS has been pivotal in shaping a more
inclusive and participatory framework for contending with human rights issues on the
continent.®? By codifying their involvement in key instruments, such as the ACHPR, the
Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an
African Court of Human and Peoples' Rights (Protocol to the ACHPR) 1998 and the African
Union Convention on Preventing and Combating Corruption (AUCPCC) 2003, the AHRS
formally integrates CSOs into its structures. This inclusive method not only enhances the
legality and value of African human rights organisations but also ensures that they are
responsive to the specific needs and challenges faced by various groups, particularly
marginalised communities. The recognition of the consultative capacity of civil society within
these frameworks highlights the essential role that it plays in influencing policy and fostering
a more dynamic and responsive human rights system. When included in these settings, CSOs
can provide materials, expertise, and assistance that formal institutions could not otherwise be
privy t0.23 This partnership between civil society and African human rights institutions
underscores the prominence of collaborative endeavours in the ongoing development and

implementation of human rights standards across Africa.

Primarily, the ACHPR mandates cooperation between the African Commission on Human and
Peoples' Rights (the Commission) and other institutions, both African and international, that
work on the advancement of human rights, including CSOs.® In essence, the Commission is
tasked with fostering partnerships with various stakeholders to augment its human rights
mission and CSOs are recognised as vital contributors to these efforts. Additionally, the
ACHPR also provides a mechanism for CSOs and individuals to directly engage with the
AHRS by submitting communications or complaints about alleged human rights violations.®®

This mechanism enables CSOs to act as intermediaries or advocates for victims, thereby

62 The United Nations Division of Human Rights, ‘Seminar on the Establishment of Regional Commissions on
Human Rights with Special Reference to Africa’ (1969) ST/TAO/HR/38.
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enhancing accountability and ensuring that violations are brought to the Commission for
review and action. Similarly, Article 5(3) of the Protocol to the ACHPR allows relevant NGOs
that have been granted leave to observe by the Commission, to participate in proceedings before
the African Court.®® Likewise, this provision grants individuals the right to directly bring cases
before the Court, on condition that the state in question has made a declaration allowing for
such access, as specified in Article 34(6) of the Protocol. What’s more, the AUCPCC’s
provisions for CSOs calls for the vigorous involvement of civil society and the media in
combating corruption and related offences. It requires Member States to create an environment
that allows CSOs and the media to hold them accountable,®” ensuring transparency in the

management of public affairs and guaranteeing that legal processes are not compromised.

Indeed, states that have ratified the above international and regional instruments bear specific
obligations to safeguard and promote the rights of CSOs. They are required to protect CSOs
from interference, ensuring their freedoms of expression, assembly, and association are
protected against infringements by state or non-state actors.®® Additionally, states must
establish enabling legal and institutional infrastructure that facilitates the formation,
accreditation, and operation of CSOs without undue barriers.®® Accountability mechanisms are
essential, obligating states to address violations against CSOs and ensure that perpetrators face
justice.”® Moreover, states must actively involve CSOs in governance processes, enabling their
participation in policy formulation and public-decision making, while also cooperating with

international mechanisms to enhance transparency and compliance.’

Accordingly, the frameworks build a bedrock for CSOs to collaborate with international and
regional bodies, document human rights abuses, and challenge undue restrictions. However,
the practical realisation of these freedoms often depends on state compliance and this reliance
on state adherence introduces vulnerabilities. Inconsistent state practices, exploitation of vague
provisions, and restrictive measures—such as the criminalisation of dissent—can undermine

the operational space for CSOs.”? Despite these challenges, the legal protections offered by
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international and regional human rights law serve as critical tools for civil society to advocate

for accountability and uphold democratic principles.

2.3 CSOs and international crimes

Civil society’s expansive mandate underscores the versatility and indispensability of CSOs.
CSO efforts range from engaging in diplomacy and producing human rights reports to
influencing decision-making processes with human rights bodies.”® Additionally, civil society
has helped shape public discourse, guide foreign policy, and function as an informal watchdog,
ensuring accountability in the implementation of human rights obligations.” In that regard,
CSOs also actively engage in efforts to address the accountability gaps that arise in the

prosecution of international crimes.

2.3.1 Defining international crimes

The precise legal definitions of international crimes are essential for understanding why CSOs
are engaged in the fight against impunity—a core objective of this study. As noted in chapter
one of this study, such crimes infringe on substantial interests of the international community
or involve egregious conduct that affronts these values.” This framing underscores two critical
aspects: the global significance of the maltreatment and the breach of shared ethical principles.
These crimes— ‘genocide, crimes against humanity, war crimes, and the crime of
aggression’—are universally condemned and necessitate collective efforts for their prosecution

and prevention.

The International Law Commission (ICL) aptly stated that ‘crimes against international law
are committed by men, not by abstract entities, and only by punishing individuals who commit
such crimes can the provisions of international law be enforced.’’® This is a defining feature of
international criminal law as it introduces the critical aspect of individual responsibility. This
principle emphasises that individuals bear obligations to the international community that
supersede their duties under national laws.”” By prioritising international obligations over state

sovereignty, it ensures that individuals cannot evade accountability by invoking domestic legal
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protections. This foundational principle informs the characterisation of international crimes, as

explored below.

Genocide

Genocide is often referred to as the ‘crime of crimes’ due to its distinct weightiness.’® It can be
characterised as the repudiation of ‘the right of existence of entire human groups,” much like
how homicide is the denunciation of a person’s right to live.”® Genocide involves acts executed
with the purpose to “‘destroy, in whole or in part, a national, ethnic, racial, or religious group.’8°
The 1948 Convention on the Prevention and Punishment of the Crime of Genocide (Genocide
Convention) enumerates such acts, including ‘killing members of the group, causing serious
harm, deliberately inflicting conditions calculated to destroy the group, imposing measures to
prevent births, and forcibly transferring children’.8! The defining component of genocide is the
specific intention to annihilate a group, elevating its prevention and punishment to peremptory
norm status—jus cogens.®? These norms impose erga omnes obligations,® meaning all states
are responsible for preventing and punishing genocide. 8 This was exemplified in the Bosnian
Case,®® where Bosnia initiated proceedings at the International Court of Justice (ICJ), alleging
that Serbia breached the provisions of the Genocide Convention by attempting to destroy
Bosnia’s protected Muslim population. In this case, the Court found that the onus to prevent
genocide necessitates states to utilise all means indispensable, as permitted by international
law, to prevent persons or groups from engaging in genocide or the other offences outlined in

Article 111 of the Convention.8
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Crimes against humanity

According to the International Criminal Tribunal for the Former Yugoslavia, crimes against
humanity are grave and violent acts that severely impact individuals by destroying their lives,
liberty, physical well-being, health, and dignity.®” Crimes against humanity extend beyond the
individual, as an assault on one person is an attack on humanity as a whole; it is humanity as
the suffering party that essentially defines crimes against humanity.% Nonetheless, Friedman
highlights a crucial qualifying phrase in the delineation of crimes against humanity, particularly
the one outlined in Article 6(c) of the Charter of the International Military Tribunal (CIMT),%®
namely, ‘before or during the war,” which implies that a context of war or armed hostilities is
an indicator for crimes against humanity.®® This stipulation can limit the scope of the offence’s
applicability and may exclude acts of mass violence or systemic human rights abuses that occur
in peacetime, thereby providing a loophole for perpetrators who commit atrocities outside

armed conflict contexts.

War crimes

The CIMT, particularly Article 6(b), outlines a comprehensive list of acts that represent war
crimes, including ‘murder, ill-treatment, deportation, the killing of hostages, plunder,” and
wanton destruction that this not justified by military necessity.®! These acts are emblematic of
the severe nature of armed conflicts and the extensive impact they have on affected populations.
It is valuable to note that the CIMT does not explicitly provide a definition for war crimes. The
United Nations Office on Genocide Prevention and the Responsibility to Protect affirms that
while international law does not stipulate a singular, explicit meaning of war crimes, various
legal frameworks collectively offer enumerations of such crimes.®? The reliance on multiple
sources of law may create inconsistencies and ambiguities in the interpretation and
enforcement of the laws and customs that govern war crimes. Addressing these gaps is essential
to bolster the credibility and adequacy of international criminal law in prosecuting war crimes,

which remain central to civilian and combatant safety during the course of warfare.
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The crime of aggression

The crime of aggression, as defined in the United Nations General Assembly Resolution 3314
(XXIX) of 1974, involves ‘the use of force by a State against the sovereignty, territorial
integrity, or political independence of another State ... in any other manner inconsistent with
the Charter of the United Nations’. Efforts to codify the crime since the 1974 Resolution expose
its political complexities, with scholars like Dawson critiquing the vagueness of terms such as
‘manifest violation’,”® and Solera pointing to compromises that dilute the definition’s
enforcement potential.”* These limitations are particularly evident in modern conflicts
involving hybrid actors, where the current definition struggles to account for the evolving
nature of aggression. A more precise definition is necessary to enhance accountability for acts

of aggression within a rapidly changing geopolitical landscape.

2.3.2 Civil society, international crimes, and the Rome Statute of the International

Criminal Court

Amnesty International and the fight against torture

The intersection between CSOs and international crimes is exemplified by Amnesty
International’s (Al) role in combating torture, a crime that represents extraordinarily severe
violations of human rights. AI’s efforts in advocating for the adoption of the United Nations
Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment
1948 provides a compelling case study of how civil society is a proactive actor in ‘developing

international norms and legal standards’.%

AD’s campaign against torture, framed by their powerful assertion that torture is ‘the most
flagrant denial of man’s humanity ... the ultimate human corruption,’®® highlights the moral
and ethical foundations that drove the organisation’s advocacy. This framing was not merely
emotive but aimed at constructing a compelling legal and moral case for the global abolition
of torture. By casting torture as the ultimate violation of human dignity, Al sought to build an
international consensus on the necessity of legal prohibitions that would leave no room for
ambiguity or exception. Furthermore, Al’s campaign also advocated for the inclusion of

principles such as universal jurisdiction in international human rights instruments anticipated

% Grant M Dawson, ‘Defining Substantive Crimes within the Subject Matter Jurisdiction of the International
Criminal Court: What Is the Crime of Aggression?’ (2000) 19 NYLS Journal of International and Comparative
Law 413.

% Oscar Solera, ‘The Definition of the Crime of Aggression: Lessons Not-Learned’ (2010) 42 Case Western
Reserve Journal of International Law 801.

% Dinah Shelton, Remedies in International Human Rights Law (2nd edn., Oxford University Press 2006) 611.
% Amnesty International, Report on Torture (2nd edn., Gerald Duckworth & Co Ltd 1975) 27.
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to have binding effect on states, maintaining that these principles are essential components for
the unequivocally outlawing of grievous crimes like torture.®” The push for legal standards
that transcend national borders aimed to create a vigorous framework for holding violators
accountable and deterring future abuses. Their approach reveals how CSOs can reframe
discussions around human rights violations, emphasising not only the moral imperatives but
also the practical need for enforceable legal standards. By promoting universal jurisdiction,
these instruments would ensure that perpetrators would face justice regardless of geographical
boundaries. AI’s role in this aspect of international law demonstrates the inventiveness of civil

society in advancing human rights norms in the international arena.®

The Rome Statute of the International Criminal Court

The above is a clear example of how CSOs are not merely reactive to human rights violations
but are instead actively shaping the trajectory of international human rights law through
strategic alliances, public mobilisation, and pushing for binding legal measures. This proactive
civil society involvement reached a critical juncture with the drafting and implementation of
the Rome Statute of the International Criminal Court (ICC). While Al and other organisations
such as the International Association of Procedural Law laid much of the groundwork in
advocating for universal jurisdiction over crimes like torture,®® the endorsement of the Rome
Statute represented a more comprehensive effort to formalise international criminal
accountability. The Rome Statute establishes the ICC and introduces a robust legal framework
for prosecuting international crimes. Over three years of sustained lobbying, research, and
coalition building by CSOs, in close collaboration with governments and international
institutions, resulted in the establishment of a ‘permanent international court’ capable of
holding individuals responsible for the gravest offences.'® This marks a critical moment in
international law, illustrating civil society’s role in pushing for legal structures capable of

addressing impunity on a global scale.

What’s more, the criminal justice system proposed by civil society through the Rome Statute

placed heavy reliance on national legal systems, consequently offering rationalisation for

% Jayne Huckerby and Nigel Rodley, ‘Outlawing Torture: The Story of Amnesty International’s Efforts to Shape
the UN Convention against Torture’, Human Rights Advocacy Stories (Foundation Press 2009).

% ihid 16.

% ibid.

100 William R Pace and Mark Thieroff, ‘Participation on Non-Governmental Organisations’ in Roy S Lee (ed),
The International Criminal Court: The Making of the Rome Statute (Kluwer Law International 1999) 391.
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domestication.'®* Article 12 of the Statute affirms this by declaring that the Court’s authority
only extends to the territories and nationals of States Parties to the Statute of the ICC.1%2
Likewise, paragraph 10 of the Preamble recognises that the jurisdiction of the ICC is
complementary to ‘national criminal jurisdictions.’'% Implying that national application of the
Rome Statute’s fundamental criminal law provisions is necessary, as national courts signify
the ‘primary entry points’ for the investigation and prosecution of crimes, including
international crimes.'® This principle, known as complementarity, is practically applied in
Avrticle 17 of the Rome Statute that echoes its intention and aim: ‘to protect sovereign interests
in the pursuit of justice for crimes within the Court’s jurisdiction.’'% Therefore, it can be
asserted that, the principle of complementarity embodies two main beliefs of international law:
‘the principle of state sovereignty and the principle of primacy of action in respect of criminal
prosecution.’’% By enabling states to institute legal proceedings against international crimes
using their own legal frameworks, this principle harmonises state sovereignty with the
precedence of domestic criminal litigation.'%” It underscores that international proceedings
alone are insufficient in the pursuit of justice and accentuates that national legal systems are
crucial in ending impunity.l® The Rome Statute notes that successful prosecution of
international crimes can only stem from internationally supported but domestically executed
measures.'® Thus, signatories to the Rome Statute assume a degree of accountability and
competence that involves undertaking several significant legal and practical actions.!*
Nevertheless, for effective complementarity, States Parties must implement domestic legal

measures to achieve the fundamental prerequisites of the Rome Statute.
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2.4 Conclusion

CSOs have demonstrated their indispensable role in promoting and safeguarding human rights
at both international and regional levels. Their capacity to advocate for legal reforms, influence
policy, and hold governments accountable highlights their dual function as collaborators and
watchdogs over state actions. The evolution of international human rights law, underpinned by
landmark instruments such as the UDHR, ICCPR, ICESCR, and regional instruments like the
ACHPR, has significantly enhanced the operational landscape for CSOs, legitimising their

efforts and equipping them with critical tools to challenge violations.

Through their engagement with mechanisms such as the African Commission and the ICC,
CSOs have not only contributed to the evolution of legal standards but have also played a vital
role in their implementation. Their involvement in addressing international crimes—whether
by documenting violations, advocating for accountability, or participating in the prosecution
of perpetrators—demonstrates their unique potential to bridge the gap between global
principles and local realities. However, as much as the frameworks of international and regional
human rights empower CSOs, they are also constrained by state practices. Challenges such as
restrictive laws and criminalisation of dissent pose significant hurdles to their work. In sum,
the chapter underscores that while the journey towards a fully enabling environment for civil
society remains fraught with challenges, the resilience and ingenuity of CSOs in leveraging
international and regional frameworks are indispensable to advancing human rights and

combating impunity.

In chapters three and four, this study undertakes a comparative analysis of civic space in
Tanzania and South Africa, in relation to their international law obligations, national
frameworks, and the realities of implementation. To provide a comprehensive and organised
discussion, each country is addressed in a separate chapter. Chapter three focuses on Tanzania,
while chapter four examines South Africa. This structure ensures a clear and systematic
exploration of the legal environments and challenges faced by CSOs in each context, setting
the stage for a nuanced understanding of their comparative dynamics in the battle against

impunity for international crimes.
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Chapter Three

Building upon the foundation laid in chapter two, which explored the role and significance of
CSOs within international and regional human rights systems, this chapter delves into
Tanzania’s legal and constitutional framework for civil society engagement. It analyses the
country’s approach to integrating international legal obligations into domestic law and
examines the role of CSOs as a countervailing force that ensures political considerations do
not obstruct adherence to legal commitments. Additionally, it highlights key civil society

interventions and the challenges faced by CSOs within a shrinking civic space.

The UDHR, ICCPR, and ICESCR are collectively known as the ‘international bill of human
rights’ because they underpin international human rights law and grant ‘everyone’ the lion’s
share of the rights they identify.!!* These instruments transformed the narrative of states being
the main foci of international law by establishing that: treaties can bestow international rights
upon individuals.!!? This human-centric approach is underscored by the Tadic case, where it
was found that international law must increasingly focus on protecting human beings rather

than solely safeguarding state sovereignty.'*3

Tanzania has demonstrated notable commitment to advancing human rights and justice by
signing, acceding to, and ratifying key human rights treaties that form the backbone of global
and regional human rights frameworks.** This commitment began with the accession of the
CERD on 27 October 1972,'% followed by the accession of both the ICCPR and ICESCR on
11 June 1976.11° These foundational treaties laid the groundwork for Tanzania’s engagement

with the international human rights framework. Further commitments were made with the

11 Hyman Rights Watch, ‘The Human Rights of Undocumented Migrants, Asylum Seekers and Refugees in South
Africa - Appendix A: South Africa’s Obligation under International and Domestic Law’ (1997).

112 Bonita Meyersfeld, ‘Domesticating International Standards: The Direction of International Human Rights Law
in South Africa’ (2013) 5 Constitutional Court Review 399.

13 prosecutor v Dusko Tadic aka ‘Dule’ (Decision on the Defense Motion for Interlocutory Appeal on
Jurisdiction) [1995] Case No. IT-94-1-T ICTY [97].

114 United Nations Treaty Body Database, ‘Ratification Status for United Republic of Tanzania’ (Ohchr.org 2019)
<https://thinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=186&Lang=EN>
accessed 22 October 2024.

115 United Nations Treaty Collection, ‘International Convention on the Elimination of All Forms of Racial
Discrimination’ (Un.org 2009) <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1V-
2&chapter=4&clang=_en> accessed 22 October 2024.

116 United Nations Treaty Collection, ‘International Covenant on Civil and Political Rights’ (Un.org 2019)
<https://treaties.un.org/Pages/ViewDetails.aspx?chapter=4&clang=_en&mtdsg_no=1V-4&src=IND> accessed
22 October 2024; United Nations Treaty Collection, ‘International Covenant on Economic, Social and Cultural
Rights’ (Un.org  2009)  <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
3&chapter=4&clang=_en> accessed 22 October 2024.
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signing of CEDAW on 17 July 1980, and ratification on 20 August 1985.1*7 A substantial move
toward protecting the rights of children came with the signing of the CRC on 1 June 1990,
followed by its ratification on 10 June 1991.18 Tanzania has also acceded to the CRC’s two
Optional Protocols.!*® Tanzania continued its dedication to human rights by signing the CRPD
on 30 March 2007 and ratifying it on 10 November 2009.1%° Additionally, Tanzania signed the
CED on 29 September 2008.1?! The human rights standards'?* derived from these instruments
are enshrined in the Bill of Rights of the Constitution of the United Republic of Tanzania 1977
(Act No. 15 of 1984), which serves as a foundational framework for the protection and

promotion of human rights in the country.

3.1 Constitutional and legal guarantees of an enabling environment for CSOs in

Tanzania

To begin with, Article 9(f) of the Constitution provides a framework for interpreting
fundamental rights and freedoms in light of international customary norms. The Article
mandates that: ‘human dignity should be preserved and upheld in accordance with the spirit of
the Universal Declaration of Human Rights.’*?® Arguably, the role of Article 9(f) becomes one
that bridges domestic law and international norms, positioning human rights principles as
guiding tools for interpreting rights and freedoms in Tanzania. This provision strengthens the
integration of international human rights law into Tanzania’s legal framework, while also

pointing to its potential as an instrument for advancing human rights domestically.

117 United Nations Treaty Collection, ‘Convention on the Elimination of All Forms of Discrimination against
Women® (Un.org 2019)  <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
8&chapter=4&clang=_en> accessed 22 October 2024.

18 United Nations Treaty Collection, ‘Convention on the Rights of the Child’ (treaties.un.org)
<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4> accessed 22 October
2024.

119 United Nations Treaty Body Database, ‘Ratification Status for United Republic of Tanzania’ (n 112): The
Optional Protocol on the sale of children, child prostitution, and child pornography on 24 April 2003 and the
Optional Protocol on the involvement of children in armed conflict on 11 November 2004.

120 United Nations Treaty Collection, ‘Convention on the Rights of Persons with Disabilities’ (Un.org 2009)
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1V-15&chapter=4&clang=_en>
accessed 22 October 2024.

121 United Nations Treaty Collection, ‘International Convention for the Protection of All Persons from Enforced
Disappearance’ (treaties.un.org) <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
16&chapter=4&clang=_en> accessed 22 October 2024.

122 Human Rights Council, ‘National report submitted in accordance with paragraph 15 (a) of the annex to Human
Rights Council resolution 5/1: United Republic of Tanzania’ (2011) A/HRC/WG.6/12/TZA/1, 3 note 12: ‘they
include the right to equality and non-discrimination, right to life, right to personal freedom, right to privacy and
personal security, right to freedom of movement, freedom of expression, freedom of conscience, right to freedom
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123 Constitution of the United Republic of Tanzania (adopted 26 April 1977) (CAP. 2) art 9(f).
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In addition, Part Il of the Constitution enshrines fundamental rights and freedoms for
Tanzanian citizens, particularly, the ‘right to freedom of conscience’.'?* This right
encompasses several interconnected freedoms: expression,? religion,*?® association!?’ and
participation in public affairs.!?® By doing so, the Constitution guarantees individuals the
autonomy to think, believe, and act according to their convictions while engaging freely in
societal and political life. These rights are foundational to a democratic society and essential
for fostering active citizenship, pluralism, and an open civic space. This inclusion in the
Constitution underscores Tanzania’s commitment to protecting individual liberties and

facilitating meaningful participation in governance and public discourse.

The constitutional guarantees for open civic space are additionally complemented by national
policy and legislation. Article 20(1) of the Tanzanian Constitution safeguards the individual’s
right to peaceful assembly, association, and the freedom to form or join organisations,
providing a lawful foundation for CSOs to operate and advocate within the country. This
provision theoretically offers protection against arbitrary state interference by affirming the
importance of civic engagement as a cornerstone of democracy and creating a space for
dialogue, advocacy, and accountability efforts. In a similar manner, the National Policy on
Non-Governmental Organisations 2001 highlights the Tanzanian government’s recognition of
NGOs as key development actors capable of complementing state efforts in social and
economic transformation through innovation, advocacy, and service provision.!?® The policy
emphasises the need for self-regulation, transparency, accountability, and collaboration among
NGOs, the state, and other stakeholders.?® It aims to create a conducive and operational
environment through robust legal frameworks, decentralised registration processes, and
enhanced government-NGO relations. In alignment with this policy, the Non-Governmental
Organisations Act (No. 24) 2002 was enacted to provide a framework for the registration,
coordination, and regulation of NGO activities, ensuring their alignment with national

development goals while addressing accountability and operational standards. Section 25 of

124 This right reflects the spirit of the UDHR [Articles 18, 19, and 20(1)], the ICCPR [Articles 18(1), 19(2), 21
and 22(1)], and the ACHPR [Articles 8, 9, 10(1) and 11] which collectively emphasise the protection of freedom
of religion, thought, conscience, expression, and association. These freedoms are essential for creating an enabling
and conducive environment for CSOs to function effectively, as they provide the foundation for open dialogue,
participation in public affairs, and the mobilisation of resources and communities in the pursuit of social justice
and accountability.
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the Act establishes the National Council for Non-Governmental Organisations, an umbrella
organisation designed to provide a unified forum for coordination, networking, and

collaboration among NGOs. !

3.2 Assessment of an enabling environment for CSOs in Tanzania

While the above measures highlight Tanzania’s commitment to safeguarding civic engagement
and fostering collaboration, stringent regulatory controls and centralisation of oversight raise
concerns about the potential curtailment of CSO autonomy. Tanzania’s civic space faces
significant legal and political challenges, as the government actively suppresses freedom of
expression, association, and assembly'®? through the implementation of restrictive laws
designed to silence dissent and stifle critical voices.*** The NGO Act exemplifies this dynamic,
imposing significant state control over CSOs. Its mandatory registration requirement,***
coupled with the power of the government-appointed Non-Governmental Organisations
Coordination Board to approve, suspend, or cancel registrations,!® places CSOs under
extensive state oversight. The broad discretion granted to the Board to refuse registration based
on vague criteria such as ‘public interest’ or non-compliance with unspecified laws risks
arbitrary decisions that could supress dissenting or critical voices.!*® Furthermore, the Act’s
requirement to submit annual reports and adhere to government-approved codes of conduct®’
imposes additional bureaucratic burdens and further aligns their operations with state interests.
While the NGO Act provides mechanisms for appeal and review, these are also directed
through government institutions, raising questions about their impartiality.**® Thus, although
the Act lays a foundation for enabling CSO operations, its regulatory and compliance demands

coupled with the potential for government interference, limit the autonomy of CSOs.

Whereas the NGO Act exemplifies the restrictive regulatory environment faced by CSOs,
Tanzania’s broader legal and political measures further constrain civic space and limit avenues

for accountability. This was particularly evident in Tanzania’s withdrawal from the declaration

under Article 34(6) of the Protocol to the ACtHPR, which allows individuals and NGOs to

131 The Non-Governmental Organisations Act No. 24 of 2002.

132 Tanzania Human Rights Defenders Coalition (THRDC), ‘Situation Report on Human Rights Defenders and
Civic Space in Tanzania’ (2023) 60.

133 CIVICUS: World Alliance for Citizen Participation and DefendDefenders (East and Horn of Africa Human
Rights Defenders Project), ‘Tanzania: Joint Submission to the UN Universal Periodic Review - 39th Session of
the UPR Working Group’ (2021) 2.
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directly file cases against states at the African Court.* This mechanism is intended to enhance
accountability and access to justice by providing a platform for redress when domestic
remedies are insufficient or unavailable. However, a state’s withdrawal or unacceptance of this
declaration restricts such access, effectively nullifying this route to accountability. In 2019, the

government of Tanzania withdrew from the declaration,*4

successfully blocking individuals
and civil society from challenging human rights violations at the regional level and limiting

their capacity to hold the government accountable.

Subsequently, on 10 June 2020, the National Assembly of Tanzania enacted the Written Laws
Bill (Miscellaneous Amendments) (No. 3) Act, 2020.1%! Specifically, Part 11l of this Act
amends Section 4 of the Basic Rights and Duties Enforcement Act (CAP. 3) 2019, by
introducing the requirement that any application alleging a violation of constitutional rights4?
must include an affidavit demonstrating how the violation personally affected the claimant.
This provision effectively negates public interest litigation by excluding cases brought on
behalf of others or addressing systemic issues, as only those who can prove direct personal
harm may initiate such cases.’*® The inclusion of this personal harm requirement marks a
considerable hindrance in CSO efforts to advocate for human rights accountability on favour
of victims and communities.}** Moreover, the amendment further violates customary
international law and best practices, which recognise that all persons, ‘have the right to an
effective remedy by the competent national tribunals for acts violating the fundamental rights
granted him by the constitution or by law.’* By narrowing the scope of accountability and
reducing access to effective remedies, the Act not only erodes public confidence in the legal

system but also jeopardises the protection and promotion of human rights in Tanzania.

139 Amnesty International, ‘Tanzania: Withdrawal of Individual Rights to African Court Will Deepen Repression’
(Amnesty International, 2 December 2019) <https://www.amnesty.org/en/latest/press-release/2019/12/tanzania-
withdrawal-of-individual-rights-to-african-court-will-deepen-
repression/#:~:text=The%20Tanzanian%20government%20has%20withdrawn> accessed 16 July 2024. It is also
imperative to note that while the country has ratified the Protocol to the ACtHPR, it has not domesticated it. See:
African Commission on Human and People's Rights, ‘Concluding Observations and Recommendations -
Tanzania: 2nd to 10th Periodic Report, 1992-2006" (2008).

140 ibid.

141 Amnesty International, ‘Tanzania: A Chance to Priorities Human Rights - Amnesty International Submission
for the Universal Periodic Review, 39th Session of the UPR Working Group’ (2021) 5.

142 Constitution of the United Republic of Tanzania (n 121) Part 111 Basic Rights and Duties arts. 12-29.

143 Amnesty International, ‘Tanzania: Planned Law Amendments to Prevent Solidarity Lawsuits Must Be
Rejected” (10 June 2020) <https://www.amnesty.org/en/latest/news/2020/06/tanzania-planned-law-amendments-
to-prevent-solidarity-lawsuits-must-be-rejected/> accessed 21 September 2024.
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3.3 Domestic prosecution of international crimes in Tanzania

Therefore, if Tanzania has curtailed both domestic and regional mechanisms of accountability,
can it be reasonably inferred that similar limitations extend to the prosecution of international
crimes within the country? To assess Tanzania’s position on the prosecution of international
crimes, it is crucial to understand its role in international human rights and criminal law,
particularly in Africa. Tanzania has been instrumental in the development of these fields,
contributing notably to the development of international human rights and criminal law through
its active involvement in several key initiatives. Tanzania’s instrumental role is exemplified by
its hosting of significant institutions, including the ACtHPR, which is central to promotion and
protection of human rights across the continent. Additionally, the EACJ, based in Arusha,
addresses legal disputes and ensures adherence to regional laws, including those related to
human rights. Furthermore, Tanzania played a crucial role in the International Criminal
Tribunal for Rwanda (ICTR), which was established to prosecute those responsible for
genocide and other serious violations of international law. The ICTR, which concluded its
operations on December 31%, 2015, was a landmark institution in international criminal justice,
and Tanzania’s hosting of the Tribunal underscored its commitment to addressing grave
international crimes. Following the ICTR’s closure, Tanzania continued its significant role by
hosting the Arusha branch of the United Nations International Residual Mechanism for
Criminal Tribunals. This mechanism was established to carry out the residual functions of the

ICTR, including the completion of ongoing cases and appeals.

Yet, this institutional prominence contrasts sharply with the absence of a corresponding
domestic legal framework for the prosecution of international crimes. While Tanzania hosts
institutions that embody the ideals of international justice, their presence has not translated into
substantive internal reform or incorporation of international criminal law norms. The country’s
engagement with such institutions remains largely external and procedural rather than internal
and transformative. Tanzania has signed and ratified the Rome Statute, making the country a
State Party to the ICC.* Signature and ratification obligates Tanzania to adhere to principles

of international criminal justice, including the investigation and prosecution of international

146 United Nations International Criminal Tribunal for Rwanda, ‘The ICTR in Brief (Irmct.org, 2013)
<https://unictr.irmct.org/en/tribunal> accessed 16 July 2024.

147 United Nations Treaty Collection, ‘Rome Statute of the International Criminal Court’ (Un.org 2020)
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XVI111-10&chapter=18&clang=_en>
accessed 22 October 2024.
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crimes.' However, as a dualist state, Tanzania requires both ratification and domestication of
international instruments for them to have binding authority within its jurisdiction.*® As of
2016, the Tanzanian government indicated that it was still ‘assessing the possibility of fully
integrating the Rome Statute into domestic legislation.’**® Internal enactment of the Rome
Statute in Tanzania requires parliamentary approval of a legislative act incorporating the
Statute’s provisions.’® Without domestic legislation implementing these obligations, the
Statute does not possess legal force domestically. As highlighted in chapter two, while the
Rome Statute does not explicitly mandate domestication within its provisions, its effectiveness
necessitates complete incorporation into domestic legal frameworks. This domestication
process is vital for ensuring the Statute’s principles and mechanisms are operationalised at the
national level, thereby enabling comprehensive engagement with the international criminal
justice system. Consequently, non-domestication bars Tanzania from effectively cooperating
with the ICC or prosecuting international crimes within its jurisdiction, thereby undermining

its role in the global fight against impunity.

3.4 Tanzanian civil society interventions

Based on the above, Tanzanian CSOs face a dual challenge: navigating an environment hostile
to their operations while lacking the legal tools to address international crimes. Nonetheless,
these constraints have not entirely stifled civil engagement. On numerous occasions, Tanzanian
civil society has found alternative ways to advance their causes through various advocacy

campaigns.

3.4.1 Written Laws (Miscellaneous Amendments) (No. 3) Act

Primarily, Tanzanian CSOs have consistently advocated for legislative reforms to create a more
enabling legal environment for NGOs, even as they face escalating legal and regulatory
constraints disguised as efforts to promote accountability and transparency. The 2019 Written
Laws (Miscellaneous Amendments) (No. 3) Act exemplifies this trend by introducing
amendments to the NGO Act of 2002 that disproportionately empower the state while
undermining CSOs’ operational independence. For instance, the addition of Section 8A to the

NGO Act allows for automatic deregistration of organisations that fail to meet the definitional

148 \ienna Convention on the Law of Treaties, (adopted 23 May 1969, entered into force 27 January 1980) 1115
UNTS 331 art 14.

149 Constitution of the United Republic of Tanzania (n 123) art 63(e).
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criteria of an NGO under Section 2 of the Act.*® While ostensibly designed to ensure
compliance with legal definitions, this provision lacks objective safeguards, allowing for
potentially arbitrary or politically motivated decisions. This threatens the ability of advocacy-
oriented and rights-based organisations to operate freely, particularly those critical of state
policies or engaged in politically sensitive activities. Similarly, the introduction of a ten-year
validity period for NGO Certificates of Registration under Section 17 of the NGO Act imposes
a burdensome renewal process.’>® Failure to renew within six months of expiration renders
registration invalid, effectively exposing NGOs to the risks of closure due to administrative
delays or resource constraints. Smaller organisations, already constrained by limited capacity,
are disproportionately impacted, further marginalising voices that challenge the status quo.
Moreover, the reporting requirement under the amended Section 29(1) mandates NGOs to
publicly disclose annual reports.’>* While framed as a transparency measure, this provision
exacerbates administrative and financial pressures, particularly on resource-strapped
organisations. Taken together, these amendments create a legal environment that underscores
the state’s interest in imposing control rather than fostering a genuinely accountable and
thriving civil society. Far from enabling transparency, they reinforce a climate of fear and self-
censorship, stifling dissent and curtailing the ability of CSOs to engage in advocacy and human
rights work.*> Such measures reflect broader patterns of authoritarian governance, where
regulatory tools are wielded to silence critical voices under the pretext of enforcing the rule of

law.

In response to these challenges, the Tanzania Human Rights Defenders Coalition**® (THRDC)
emerges as a critical actor, spearheading efforts to support NGOs navigating this restrictive
landscape. Through dialogues, meetings, and training sessions, there THRDC sought to raise
awareness among NGOs about their rights and the far-reaching implication of the new

regulations.®® However, these efforts were met with targeted repression, one key example

152 The Written Laws (Miscellaneous Amendments) (No.3) Act 2019 Section 32.

153 ibid Section 34.

154 ibid Section 35.
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240, 261.
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157 TEN MET, ‘Compendium of Laws Governing Civil Society Organisations in Tanzania’ (20 March 2019)
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being the freezing of the THRDC’s bank accounts in August 2020. Acting on a police order

sanctioned by government officials,**®

the Coalition’s accounts were frozen, forcing the
THRDC to table all official undertakings in anticipation of a remedy to the matter.!>®
Undoubtedly, such actions instil fear among civil society actors, create an environment where
their fundamental rights are routinely violated, and discourages them from engaging in

advocacy and public mobilisation.

3.4.2 Media Services Act 2016

Despite this, some civil society advocacy efforts in Tanzania have achieved significant success,
the judgment in Media Council of Tanzania and Others v Attorney-General of the United
Republic of Tanzania® is a prominent example. This case represents a critical juncture in the
intersection of regional governance and national sovereignty within the East African
Community (EAC). It scrutinised the Tanzanian Media Services Act (No. 12) 2016, a law
criticised for imposing excessive restrictions on press freedom and freedom of expression, and
tested the capacity of the East African Court of Justice (EACJ) to enforce treaty obligations
against a Partner State.

The Applicants— the Legal and Human Rights Centre (LHRC), the Media Council of Tanzania
(MCT), and the THRDC—argued that several provisions of the Act were incompatible with
values of good governance, the rule of law, and the protection of fundamental rights as
enshrined in Articles 6(d),*6 7(2),1%2 and 8(1)(c)'®® of the Treaty for the Establishment of the
East African Community (EAC Treaty). As a Partner State to the EAC,'** Tanzania is bound
by a commitment to uphold these principles and to avoid actions that undermine the Treaty’s

objectives.

158 Tanzania Human Rights Defenders Coalition, ‘Cancellation of THRDC’s Activities’ (X (formerly Twitter), 18
August 2020) <https://x.com/THRDCOALITION/status/1295662249751830530> accessed 21 September 2024.
159 jbid.
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on Human and Peoples’ Rights.’
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Filed on 11 January 2017, the case was initiated under Article 30(1) of the EAC Treaty,®® a
provision that allows legal and natural persons to refer a Partner State’s legislation to the EACJ
for determination if it is unlawful or infringes the Treaty. The Applicants highlighted the vague
and overbroad nature of the provisions of the Media Services Act: granting the government
authority to revoke media licenses, criminalising ‘false news,” mandating journalist
accreditation, and imposing harsh penalties for defamation and sedition.%® These provisions,
they contended, were disproportionate and had a chilling effect on journalistic practice,

undermining democratic accountability and transparency.

The EACJ’s analysis centred on the broader implications of the contested provisions for
freedom of expression as a cornerstone of democratic governance. Referencing the Human
Rights Committee’s General Comment No. 34, the Court affirmed that states must meet a
rigorous standard when restricting freedom of expression. Specific evidence must show that
the expression poses a clear and immediate threat to a legitimate interest, with restrictions
demonstrating necessity and proportionality to ensure they directly address the risk without

being arbitrary or excessive.®’

Furthermore, by declaring key provisions of the Act inconsistent with the EAC Treaty, 1% the
Court reaffirmed that domestic laws of Partner States must align with regional commitments.6°
This decision underscored the principle that sovereignty does not shield states from adhering
to obligations under international or regional frameworks. The ruling also clarified the Court’s
jurisdiction ‘to determine whether the EAC Treaty has been breached or violated,” bolstering

the EACJ’s role as a guardian of the rule of law within the region."

This case is emblematic of the tensions between national sovereignty and regional integration.
The Tanzanian government’s argument—that the Media Services Act, as a sovereign measure
to ensure public order and national security, justifiably balances freedom of expression with

public and individual interests—!"! reflects a persistent challenge in reconciling domestic
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legislative autonomy with regional obligations. The judgment also carries broader implications
for the role of civil society in advancing human rights and accountability within the EAC. By
engaging the EACJ, the Applicants demonstrated how civil society can leverage regional

mechanisms to challenge restrictive laws and advocate for legitimate reforms.

Ultimately, this decision is not only a victory for press freedom but also a pivotal moment in
defining the limits of state power within the EAC’s legal framework. It sets a significant
precedent for challenging laws that restrict fundamental freedoms across Partner States,
positioning the EACJ as a key actor in harmonising national legislation with regional human
rights commitments. After a series of legal challenges and external pressure, the Media
Services Act was amended in January 2023. The amendments were regarded as a significant
advancement in improving the legal environment of freedom of expression in Tanzania, though

concerns remained about other restrictive aspects of the Act."

3.5 The Universal Periodic Review and the shrinking civic space in Tanzania: challenges
and commitments
Given the severe constraints on civic space, the situation in Tanzania has drawn international
attention, a prominent example is the Universal Periodic Review (UPR). The UPR is a key tool
of the United Nations Human Rights Council that offers a forum for evaluating the human
rights practices of Member States,'’® including Tanzania. It is a relatively new mechanism,
with each country undergoing a review every four and a half years, since 2008.1"* This
mechanism consists of three stages: ‘first, the assessment of the human rights situation of the
state under review (SuR); second, the implementation of the recommendations and voluntary
pledges made by the SuR; and third, the reporting at the next review on the progress made in
implementing the recommendations and pledges related to the country’s human rights

situation.”*”®

Tanzania’s inaugural review took place on 3 October 2011, providing the country with an
opportunity for both international scrutiny and domestic reflection. In this session, Tanzania

received recommendations, of which 107 were accepted in full, 44 were rejected and two were
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left for consideration.'’” Overall, only 10 of the recommendations have been fully realised, 66
partially achieved, and 31 have not been addressed at all, raising concerns about the

government’s commitment and willingness to follow through on the UPR process.!’

Five of those recommendations addressed freedom of information and expression. According
to the THRDC,"® the first one recommended guaranteeing human rights defenders, political
opponents, and journalists the freedom of expression, association, and assembly, in line with
international human rights principles. The second recommendation emphasised the need to
collaborate with the media and other stakeholders to make sure that all state organs are fully
conscious of the constitutional guarantees of press freedom and the right to assembly. The third
and fourth recommendations called for the adoption of new legislation that enshrined freedom
of the press and guaranteed the public’s right to information. Lastly, the fifth recommendation
highlighted the significance of respecting the right to freedom of assembly throughout the
constitutional review process. While some steps have been taken to realise these

recommendations, their full implementation has been uneven.

Building on the above, during the second UPR cycle, the government of Tanzania received 15
recommendations specifically relating to civic space.®® Of these, four were accepted, 11 were
noted, and out of those figures, only three of the recommendations have actually been
implemented.*®! Essentially, it was advised that the state implement suitable measures to fully
realise the right to freedom of association and assembly, create an enabling environment for
CSOs, protect HRDs, journalists, and civil society representatives, and address concerns

regarding freedom of opinion and expression, including access to information.182

Furthermore, in the Summary of Stakeholders’ Submissions on United Republic of Tanzania,
prepared by the Office of the United Nations High Commissioner for Human Rights (OHCHR)
for the Thirty-ninth Session of the Human Rights Council Working Group on the UPR—
Tanzania’s third UPR cycle held from 1 to 12 November, 2021—several findings were drawn
regarding Tanzania’s civic space. This report synthesises input from diverse stakeholders,
including CSOs, advocacy groups, and human rights defenders, highlighting critical issues
affecting human rights in Tanzania. Notable contributors to the report included organisations

7" THRDC (n 175).

178 ibid 3.

179 ibid.

180 CIVICUS: World Alliance for Citizen Participation and DefendDefenders (East and Horn of Africa Human
Rights Defenders Project (n 133) 2.

181 ibid.

182 CIVICUS (n 133) pgs. 3, 6, 8, and 11.
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such as Al, the American Bar Association Centre for Human Rights, and ADF International,
together with regional and local actors like the THRDC and the Southern African Litigation
Centre. Joint submissions provided a collaborative perspective, with contributions from
CIVICUS and the East and Horn of Africa Human Rights Defenders Project, among others.
These stakeholders examined Tanzania’s adherence to its human rights commitments, focusing
on the implementation of recommendations and broader concerns about legislative and
institutional developments since previous reviews. Their findings revealed a significant
deterioration in Tanzania’s Civic space, with persistent difficulties to media freedom, freedom
of expression, and the rights of civil society.'® Despite Tanzania’s constitutional guarantees,
commitments and assertions during previous UPR cycles that a conducive environment for
CSOs was already in place,'® and despite receiving recommendations in all three cycles to
safeguard the ability of these organisations to operate without fear of violence, threats,
reprisals, discrimination, or undue pressure from both government and non-governmental
actors, the operational space for CSOs has continued to shrink. These ongoing challenges not
only contradict the Tanzanian government’s commitment under human rights frameworks but
also raises serious concerns about its willingness to foster a genuinely supportive framework

for human rights advocacy and civic engagement.

3.6 Conclusion

The exploration of Tanzania’s legal framework highlights a complex interplay between the
country's commitments to international human rights and the realities of its domestic
implementation. While Tanzania has made significant strides in aligning its constitutional
provisions and policy frameworks with international standards this progress has been
undermined by restrictive legislative measures and regulatory frameworks. The NGO Act, the
Written Laws Bill (Miscellaneous Amendments) Act, and the withdrawal from the ACtHPR’s
individual and NGO complaint mechanism exemplify a troubling trend of shrinking civic space
and heightened state control.

The challenges faced by CSOs in navigating these restrictions underscore the tension between
the state’s interest in preserving authority and the critical role of CSOs in advocating for
accountability and human rights. Despite these constraints, Tanzanian CSOs have

demonstrated resilience, leveraging regional mechanisms such as the EACJ to challenge

18 Human Rights Council, ‘Summary of Stakeholders’ Submissions on United Republic of Tanzania’ (2021)
A/HRC/WG.6/39/TZA/3, pgs. 5-7.
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draconian laws like the Media Services Act and secure judicial victories that reaffirm principles
of good governance and freedom of expression. These successes highlight the potential of

strategic litigation and regional advocacy in countering domestic legal barriers.

Moreover, Tanzania’s failure to domesticate the Rome Statute raises broader questions about
its pledge to international criminal justice. The absence of domestic legislation to prosecute
international crimes not only hampers Tanzania’s ability to meet its responsibilities under the
Rome Statute but also limits the avenues available for CSOs to pursue justice for victims of

grave human rights violations.

This chapter demonstrates that while Tanzania’s legal and institutional framework lays a
foundation for promoting human rights and supporting civil society, its current trajectory
reflects a pattern of selective engagement with international norms. Legislative reforms and
robust protections for civic space are imperative for Tanzania to reconcile its domestic practices
with its international obligations and to ensure that civil society can effectively contribute to

the fight against impunity and the advancement of justice.
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Chapter Four

The challenges faced by Tanzania in harmonising its domestic governance with its international
commitments invite a reflection on how other African nations have approached similar
dilemmas. Notably, South Africa’s post-apartheid transition offers a compelling comparison.
Emerging from a legacy of systemic oppression, South Africa embraced democratic
governance in 1994, embarking on a journey to integrate international human rights principles
into its domestic framework while confronting its own complex socio-political realities. Sohn
classifies this transition as an instance where the ‘United Nations had to force South Africa to
abandon its apartheid policy and to accept a democratic electoral system.’®® Albeit
unintentional, South Africa’s struggle against apartheid substantially influenced the evolution
of international law, particularly the principles aimed at the prohibition of apartheid and
racism.'®® Moreover, the global condemnation of apartheid policies, exemplified by the
numerous UN resolutions opposing the apartheid regime, 8" underscored the broader pursuit
of racial equality and self-governance. This chapter explores South Africa’s constitutional
protections for civil society and assesses the strengths and limitations of South Africa’s legal
environment in enabling CSOs to promote accountability, highlighting both supportive legal

mechanisms and challenges.

4.1 Constitutional and legal guarantees of an enabling environment for CSOs in South
Africa

On 3 October 1994 South Africa signed both the ICCPR® and the ICESCR,*® signalling its

commitment to a comprehensive range of human rights. It formally ratified the ICCPR on 10

December 1998%° and later acceded to the Second Optional Protocol to the ICCPR, which aims

to abolish capital punishment, on 28 August 2002.1°* However, it was not until 12 January 2015
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that South Africa ratified the ICESCR, thereby affirming its recognition of economic, social,

and cultural rights.t%?

Together with the UDHR—which, although not formally signed or ratified, has attained
binding status as customary international law—!*3these instruments form the foundation of
South Africa’s Bill of Rights. Enshrined in Chapter 2 of the Constitution of the Republic of
South Africa 1996, South Africa’s Bill of Rights, embodies a transformative redefinition and
expression of human rights norms, serving both as a reflection of the global human rights
struggle and as a product of its impact.'®* It incorporates numerous provisions that engage with
international law in various respects.!® It is notably comprehensive and grounded in the
principle that ‘all rights are reciprocal, indivisible, and interconnected, with civil and political
rights augmenting social and economic rights.”'%® This recognition rejects the idea of
prioritising or categorising certain rights over others, instead it advocates for a view that sees

all rights as essential to achieving human dignity and equity.*®’

Additionally, the Constitution integrates international law by mandating that South African
courts take international law into account in their deliberations*®® and prioritise interpretations
of legislation that align with international law, provided such interpretations are reasonable.%®
If there is an alternative interpretation that contradicts international law, the court must adopt
the interpretation that aligns with international law.?%° In this context, the South African
Constitution exemplifies a transformative tactic to integrating international human rights
standards into domestic law. This requirement ensures that South Africa’s legal framework not
only adheres to global human rights norms but also advances them. The Constitution’s
integration of international human rights principles reflects a dedication to upholding a wide

array of rights that were central to its struggle against apartheid.
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The legal framework governing CSOs in South Africa is shaped by the same constitutional
principles that emphasise the protection of civil, political, and socio-economic rights. This
framework not only ensures the operational autonomy of CSOs but also provides avenues for
them to challenge governmental actions and policies, ensuring that the state remains
accountable to both national and international law. For example, the Nonprofit Organisations
(NPO) Act [No. 71 of 1997], which came into effect on 1 September 1998, reflects a significant
legislative commitment ‘to encourage and support NPOs in addressing the diverse needs of the

population by fostering a conducive environment for their operation.’?

The Act is divided into five chapters, of which Chapter 2 is particularly significant in the
context of regulating and supporting NPOs. The chapter establishes a legislative framework
aimed at fostering a supportive environment for NPOs to function effectively. A key provision
within this chapter is Section 3, which recognises the state’s role in promoting and
strengthening civil society.?? Section 3 mandates that ‘within the limits prescribed by law,
every organ of state must determine and coordinate the implementation of its policies and
measures in a manner designed to promote, support, and enhance the capacity of NPOs to
perform their functions.’?®®> This provision places a positive obligation on government
institutions to facilitate an enabling environment for NPOs, ensuring that state policies and
regulatory measures are designed not to hinder but actively support the work of non-profit
organisations. It enhances legal certainty and reinforces NPO legitimacy as key actors in social
and economic development. This provision is a progressive legislative step that creates a legal
basis for holding the state accountable when policies or administrative actions undermine the
operational effectiveness of NPOs. Moreover, by fostering a cooperative relationship between
the state and civil society, Section 3 contributes to the broader democratic objective of ensuring

active civic engagement, transparency, and inclusivity in governance.

Governed by the Minister of the Department of Social Development,?** the Act aims to provide
a stable and accessible legal framework for the non-profit sector by facilitating registration and
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(NPO) under South African Law with Special Reference to the NPO Act 71 of 1997 (the NPO Act)’ (Paper 2014)
2.

50



accountability.?% Although it does not mandate organisation registration, official accreditation
offers related benefits.??® The Act caters to ‘dispute resolutions, cancellations, financial year-
end reporting requirements, and consequences for offences committed,” and through it
registered NPOs can legally source financial assistance by either fundraising or applying for
tax exemptions.?%” By providing this robust foundation for non-profit operations, the NPO Act
not only legitimises them, it also empowers civil society to actively engage in critical functions
such as drawing attention to government failures and engaging in strategic litigation with the
aim of safeguarding and bolstering the fulfilment of constitutional rights.2%®

The NPO Act also sets up an official unit in government, within the Department of Social
Development to administer support to initiatives in South African civic space, known as the
Directorate for Nonprofit Organisations (DNPO).2 The Directorate is responsible for
promoting effective governance and policy development for non-profit organisations by
facilitating the creation and execution of policies and programs aimed at improving governance
standards and fostering collaboration through multi-sectoral and multi-disciplinary
initiatives.?! Among these, the Directorate also acts as the central regulatory authority for
NPOs by keeping an accurate and current record of their status, ensuring transparency through
the publication of annual updates, facilitating public access to key organisational information,
and collaborating with the Minister of Finance and the Financial Intelligence Centre to align
regulatory and financial oversight measures.?!! In its capacity, the DNPO takes several actions
to support NPOs under the framework of the Act. These efforts encompass conducting research
studies, implementing capacity-building initiatives, and providing an online platform for
streamlined registration and reporting.?*2 Additionally, guidelines for good governance and
user-friendly registration templates have been developed to assist organisations in meeting their

legal and administrative obligations.?'® Together, these measures aim to enhance the
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effectiveness, accountability, and compliance of NPOs, fostering a more robust and efficient

non-profit sector.

In addition to the NPO Act’s directive of empowering and assisting NPOs, South Africa’s
National Development Act of 1998 establishes a National Development Agency (NDA) ‘aimed
at promoting an appropriate and sustainable partnership between the Government and civil
society organisations to eradicate poverty and its causes.”?!* The NDA serves as both an enabler
and advocate for development: it empowers CSOs through funding and capacity-building
support—directly addressing poverty at the grass-root level—and it influences broader
development through research, dialogue, and promotion of debates, ensuring systemic and
sustainable change.?’® This dual focus underscores the NDA’s pivotal position in bridging

immediate needs and long-term development goals, with civil society at the heart of its strategy.

Furthermore, national policy also capacitates the development of CSOs in South Africa.?!® The
adoption of the National Development Plan (NDP) in 2012 by the country’s Cabinet represents
a pivotal moment in national policymaking, marking a shift towards long-term, strategic
planning for sustainable development.?!” The NDP endorses an inclusive and collaborative
vision in achieving developmental goals. It acknowledges that while the state is responsible for
service delivery, it lacks the capacity to meet these objectives on its own, highlighting the need
for partnerships with non-state actors, including CSOs.?*® By redefining the role of CSOs as
partners in social transformation rather than oppositional players, the NDP promotes a
constructive relationship between the state and civil society.?'® Importantly, it goes beyond
mere recognition of CSO potential by calling for the development of systematic and purposeful
processes to foster collaboration across stakeholder groups.??° This structured approach ensures
that partnerships are not ad hoc but embedded in the developmental framework. Furthermore,
the NDP emphasises the unique contributions of CSOs, such as innovations, skills, experience,
and insights, which can complement government efforts and enhance governmental

outcomes.??! Through this vision, the NDP positions development as a collective endeavour
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where the roles of government, CSOs, and other stakeholders are complementary and mutually
reinforcing. This approach reflects a commitment to inclusive and sustainable development by

leveraging the strengths of all actors involved.

As a result, CSOs in South Africa have succeeded in holding the government accountable and
promoting social justice, with their influence extending across various issues. For example,
Sonke Gender Justice has led efforts to tackle the widespread issue of gender-based violence,
championing structural reforms and community-driven approaches to prevent violence against
women and children.??? Similarly, Lawyers for Human Rights has engaged in litigation to
defend marginalised populations, including refugees and landless people, often challenging
government policies that undermine constitutional rights.??® Likewise, the Treatment Action
Campaign (TAC) has used public mobilisation to effect tangible policy changes, particularly
in advancing healthcare rights during the HIV/AIDS crisis.??* TAC’s activism led to significant
reforms in the government’s approach to HIV treatment, securing life-saving antiretroviral
drugs for millions of South Africans and reshaping healthcare policy.??® These organisations
demonstrate the essential role of civil society in bridging gaps where state action is inadequate,

fostering social justice, and ensuring government accountability.

4.2 Assessment of an enabling environment for CSOs in South Africa

Against this background, it can be argued that the government of South Africa has made
significant strides toward achieving an enabling environment for CSOs. These advances are
reflected in the adoption of progressive legal frameworks aimed at fostering civil society
participation and safeguarding civic freedoms. However, significant legal and administrative
inefficiencies hinder the full realisation of these initiatives, limiting their practical effectiveness
and impact on the ground.??® This contradiction is further underscored by findings from the
CIVICUS?” Monitor, which has classified South Africa’s civic space as ‘obstructed.’??® This

222 Sonke Gender Justice, ‘About Us’ (2011) <https://gend erjustice.org.za/about-us/about-sonke/> accessed 25
September 2024.

223 Lawyers for Human Rights, ‘About Us’ <https://www.lhr.org.za/about-us/> accessed 25 September 2024.

224 Treatment Action Campaign, ‘About Us’ <https://www.tac.org.za/about/> accessed 25 September 2024.

225 Minister of Health and Others v Treatment Action Campaign and Others (No 2) (CCT8/02) [2002] ZACC 15.
226 Human Rights Institute of South Africa (HURISA), ‘Enabling Environment National Assessment: South Africa
Country Report’ (2018) 12.

227 CIVICUS: World Alliance for Citizen Participation, ‘State of Civil Society 2011” (2012): CIVICUS is a key
player in defending, promoting, and strengthening civil society and citizen participation worldwide. It acts as a
supporter, facilitator, advocate, and alliance-builder, focusing particularly on areas where democratic freedoms
are under threat.

228 CIVICUS: World Alliance for Citizen Participation, Human Rights Institute of South Africa (HURISA) and
Centre for the Study of Violence and Reconciliation (CSVR), ‘Republic of South Africa: Joint Submission to the
UN Universal Periodic Review - 41st Session of the UPR Working Group’ (2022) 3.
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obstruction is marked by increasing state repression against CSOs, reflecting a growing tension
between civil society activism and governmental resistance to external oversight. The state’s
actions—characterised by surveillance, coercion, and the enforcement of restrictive laws—
‘demonstrate an increasing degree of intolerance toward radical or unconventional critiques of

governmental policies.’?%°

For instance, bureaucratic inefficiencies and inadequate capacity within the DNPO highlight a
dysfunctionality that often results in prolonged delays in processing registrations that hamper
organisations’ ability to secure resources and impede their formation and performance.?®
While the Directorate has taken steps to increase public awareness and provide guidelines for
compliance, these measures are insufficient to address the structural and operational
inefficiencies that persist. Likewise, the rights to freedom of assembly and expression, which
while constitutionally guaranteed, are often undermined in practice. For example, the
Regulation of Gatherings Act [No. 205 of 1993], originally intended to regulate public
demonstrations and maintain public order, has become a tool for curtailing civic
engagement.?3! Its application often stifles dissent by creating procedural and logistical barriers
for individuals and groups wishing to organise or participate in public demonstrations such as

notifying authorities about their events.?*?

Although the Act does not explicitly require
‘permission,” it mandates that local municipalities or relevant authorities must be notified at
least seven days before the event so as to allow them to prepare for public safety and traffic
management. Yet, in practice, local authorities have interpreted the notification requirement
for public gatherings into a process of granting permission, frequently denying it for reasons
related to national security or public order.?®® This use of the Act exemplifies how legal
instruments can be wielded to suppress civil society’s voice rather than empower it. The
misapplication of the law effectively restricts the right to assembly, as safeguarded under
Section 17 of the South African Constitution, which protects peaceful and unarmed

demonstration.
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230 CIVICUS: World Alliance for Citizen Participation, Human Rights Institute of South Africa (HURISA) and
Centre for the Study of Violence and Reconciliation (CSVR) (n 228).
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South Africa: A Critical Review and Analysis of the Characteristics of the Non-Profit Sector: Final Report’ (2019)
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Thus, a paradox emerges in South Africa’s governance landscape: while the country boasts a
progressive legal framework that ostensibly supports civil society and encourages
participation, the administrative and political environment actively undermines these freedoms.
Bureaucratic inefficiencies, coupled with a restrictive and increasingly repressive civic space,
limit the ability of CSOs to operate effectively and fulfil their crucial role in advancing
accountability, transparency, and social justice. This duality highlights the gap between
legislative intent and on-the-ground realities, underscoring the need for deeper reforms to align

South Africa’s progressive legal commitments with its political and administrative practices.

4.3 Domestic prosecution of international crimes in South Africa

The government of South Africa has had a proactive role in establishing a comprehensive
framework that supports CSOs through various measures.?®* Even so, this raises a critical
question: has South Africa extended this commitment to creating a legal framework that
effectively facilitates the domestic prosecution of international crimes?

Similar to Tanzania, South Africa operates as a dualist state, meaning that for international
treaties to have domestic legal effect, they must be incorporated into national law through a
process of domestication. However, unlike Tanzania, where the Rome Statute of the ICC has
not been fully domesticated, South Africa has made considerable progress to integrate the
Statute into its legal framework. This integration was achieved through the enactment of the
Implementation of the Rome Statute of the International Criminal Court Act [No. 27 of 2002]
(SA ICC Act).?* The Act ensures that the principles, obligations, and provisions of the Rome
Statute are not only recognised in South African domestic law but also enforceable. This
domestication represents a strong legislative commitment to dealing with international crimes
within the domestic legal system, while ensuring South Africa’s legal framework is in

conformity with its international obligations under the Rome Statute.

Primarily, the implementation of the SA ICC Act established South Africa’s jurisdiction over
international crimes.?*® The preamble of the SA ICC Act reflects South Africa’s dedication to
ensuring that individuals who commit atrocities are brought to justice within its domestic legal
framework. One of the primary objectives of the Act is to establish a comprehensive legal

structure that facilitates the effective implementation of the Rome Statute within South

234 Ngandu and Mtola (n 208) 24.

235 Max du Plessis, ‘South Africa’s International Criminal Court Act Countering Genocide, War Crimes and
Crimes against Humanity’ (ISS Paper 172 2008).
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Africa.?®” Second, the SA ICC Act seeks to align South Africa’s actions with its duty to
prosecute individuals responsible for crimes against humanity.3® Lastly, the Act empowers
South Africa’s National Prosecuting Authority?®® (NPA) to prosecute those accused of crimes
against humanity and enables the country’s courts to adjudicate such cases, both those

committed within the country or beyond its borders.?*°

Du Plessis explains how South Africa’s ICC Act incorporates a form of ‘conditional universal
jurisdiction’ that enables its courts to prosecute crimes under the ICC.2*! The Act enables South
African courts to act as surrogates for the ICC in prosecuting international crimes, provided
that the suspect is physically present in South Africa after the crime has been committed. This
is established under Section 4(3)(c) of the ICC Act. He contrasts this with ‘absolute universal
jurisdiction,” a concept in international law where a country can prosecute certain crimes

regardless of the suspect’s presence in its territory.24?

4.4 South African civil society interventions

Following the enactment of the SA ICC Act, South African CSOs have actively leveraged this
legislative framework to ensure the state upholds its international obligations under the Rome
Statute. They have done so by employing two primary strategies: submitting evidence dockets
to the NPA and initiating legal processes to secure arrest warrants for foreign officials accused
of international crimes.?*®> These actions have compelled South African authorities to
investigate alleged international crimes, reinforcing the state’s adherence to its international
obligations. A particularly notable aspect of this engagement is the use of Section 4(3)(c) of
the SA ICC Act. This provision has profoundly enhanced the capacity of CSOs to pursue justice

for victims of international crimes occurring outside South Africa’s borders. By invoking this
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238 Section 3(b).

239 Jole Matthews, ‘The National Prosecuting Authority’ in Chandré Gould (ed), Criminal (in)justice in South
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Act grant the prosecuting authority power to institute criminal proceedings on behalf of the state and to undertake
any necessary actions related to this mandate, ensuring justice is served through the fair and impartial prosecution
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mechanism, CSOs have prompted official investigations and, in some instances, have led to
landmark judicial decisions under the Act.?** It is imperative to note that numerous cases could
have been examined in this analysis, however, this minor dissertation focuses on the Zimbabwe
Torture Docket and the case of former Sudanese president Omar al Bashir. A comprehensive
treatment of all relevant cases would have rendered the study analytically unwieldy and beyond
its practical scope. The selected cases were therefore choses for their illustrative value, as they

most effectively capture and advance the core arguments and objectives of the research.

4.4.1 The Zimbabwe Torture Docket?#

A prominent use of the SA ICC Act by civil society was the request for South Africa’s NPA to
pursue legal recourse against claims of torture perpetrated ‘in Zimbabwe, by Zimbabweans,
against Zimbabwean victims’.?*® Characterised as the ‘Torture Docket’ case, this request
resulted in three separate judgements, including one from the Constitutional Court, all
substantiating an advanced nuance to the principle of complementarity and underscoring the
central role of civil society in promoting accountability for international crimes at the national

level 247

The National Commissioner of the South African Police Service v Southern African Human
Rights Litigation Centre and Another?*® (Torture Docket) originated from a docket submitted
to the Priority Crimes Litigation Unit (PCLU) of South Africa’s NPA on 16 March 2008. This
docket detailed instances of torture perpetrated in Zimbabwe during an incursion conducted by
the Zimbabwean police at the command post of the opposition party known as: Movement for
Democratic Change, on 28 March 2007. It argued that the torture was not isolated but
systematic, as part of a broader assault on civilians executed in accordance with state policy—
elements that satisfy the criteria for crimes against humanity under Article 7 of the Rome
Statute.?*® The docket also requested for an investigation into the alleged crime of torture that

extended beyond holding the Zimbabwean police officers directly involved accountable. It
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sought to investigate their superiors within the police force and government as those bearing
individual accountability for the alleged torture under the principle of ‘command
responsibility’.2°° Notably, the docket highlighted that these officials frequently travelled to
South Africa for official and personal reasons.?®! Based on this information, the Southern
African Human Rights Litigation Centre?® (SALC) requested that the NPA look into and, if
necessary, initiate proceedings under Section 4 of the SA ICC Act, invoking universal

jurisdiction.

SALC faced significant delays after submitting the torture docket to the NPA. Despite their
efforts to prompt action, it took over eight months for the then Acting National Director of
Public Prosecutions (NDPP), Advocate Mpshe SC, to respond. He explained that the
allegations in the docket needed to be reviewed by the South African Police Service (SAPS)
before the NPA could proceed and referred the matter to the then Acting National
Commissioner of SAPS, Mr. Tim Williams. Frustrated by the lack of progress, SALC
expressed its disappointment and restated its offer to help identify and transfer witnesses from
Zimbabwe, urging a decision by 30 January 2009. However, only Advocate Anton Ackerman
from the PCLU responded, merely reiterating that the matter was under SAPS review. In April
2009, SALC sent a final letter to the NPA, SAPS, and other officials, setting a deadline of 1
May 2009, for a decision. This deadline passed without a response. Finally, in June 2009, the
NDPP informed SALC that SAPS had decided not to investigate the matter. Mr. Williams
justified this decision by stating that the case had not been adequately investigated initially and
that continuing the investigation would be ‘impractical, legally uncertain, and nearly

impossible to carry out.”??

As aforementioned, the outcome of the case progressed through three judicial levels—the High
Court (HC), the Supreme Court of Appeal (SCA), and the Constitutional Court (CC)—each

refining the decision and providing greater clarity on South Africa’s obligations under domestic
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and international law.?®* In the HC, SALC and the Zimbabwean Exiles Forum?®® successfully
applied for a review of the decision not to investigate the allegations of torture. The Court not
only set aside the decisions of the NDPP, the Head of the PCLU, and the National
Commissioner, it was also found that the decision was incompatible to the Constitution and
South Africa’s international legal obligations. The HC went beyond the original relief sought,

expanding its order after inviting proposals from the parties.

On appeal, the SCA upheld the HC’s decision but significantly simplified its order. While the
High Court required the respondents to reconsider their decision, the SCA directly mandated
that the SAPS initiate an investigation into the claims of torture. The Court emphasised that the
Constitution, the South African Police Service Act,>® and the SA ICC Act, collectively
imposed a duty on the SAPS to investigate crimes against humanity, particularly under Section
4 of the SA ICC Act. Finally, an application for reconsideration brought the matter before the
Constitutional Court. The key constitutional issue was whether SAPS was obligated to
investigate crimes against humanity, even when perpetrated outside South Africa by foreign

nationals. Leave to appeal was granted, allowing the CC to address this critical question.

The Constitutional Court’s findings can be interpreted as affirming South Africa’s role and
responsibilities within the framework of international justice. First, it established that South
Africa bears the obligation to ‘exercise criminal jurisdiction over international crimes’ like
torture by virtue of the Rome Statute to which it is a Party.?®” Second, the Court clarified that
initiating an investigation does not hinge on the suspects’ ‘presence of any kind, even
anticipated presence’®®® in South Africa. Third, it underscored that South Africa’s binding
obligation to investigate such crimes as informed by the ‘Constitution read with the ICC Act,
which must be interpreted in relation to international law’,?>° has to be carried out through its

domestic law enforcement mechanisms, specifically the SAPS.?%% Against that background, the
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CC found the SAPS’s refusal to investigate the allegations of torture legally flawed,?® noting
that its duty was to initiate an investigation to establish the validity of the allegations rather

than wait for a ‘trial-ready’ case.?%?

Du Plessis and Gevers express that the judgement of the Constitutional Court expands the
concept of ‘positive complementarity’: which refers to states exercising jurisdiction in
situations where the ICC is unable or unwilling to prosecute.?® It is important to note that the
ICC does not employ universal jurisdiction;?®* rather, it operates under treaty-based
jurisdiction. In contrast, states have the capacity to invoke universal jurisdiction to address
international crimes on an as-needed basis.?® Since Zimbabwe has not ratified the Rome
Statute,?® it is not legally obligated to adhere to its provisions, and as a result, the ICC cannot
exercise jurisdiction over crimes committed on Zimbabwean soil by Zimbabwean nationals.?®’
Consequently, the principle of complementarity does not apply, and the duty for prosecuting
such crimes lies primarily with Zimbabwe’s domestic legal system. However, other states—
provided that they are party to the Rome Statute—can assert universal jurisdiction to fill in the

268 and that is precisely what

accountability gap. South Africa’s ICC Act allows for this process,
occurred in this case. The Docket eventually led to the South African authorities officially
investigating the allegations of torture that occurred in Zimbabwe, marking a crucial step in
the application of South Africa’s domestic legislation to international crimes.?®® Du Plessis
maintains that this case serves as a leading illustration of how domestic and international legal
frameworks can intersect through the activism of civil society. Woolaver further accentuates
that without SALC’s intervention, the allegations of torture in Zimbabwe might not have been
investigated by South African authorities, who initially lacked both the understanding of their
legal obligations and the political will to act against a regional ally.?’® She maintains that
SALC’s involvement also resulted in the clarification of South Africa’s obligations under

universal jurisdiction, especially in terms of when investigations can be initiated and the
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conditions under which they must proceed.?’* Accordingly, the Torture Docket stands as a
particularly ground-breaking example, demonstrating how states can proactively address
impunity in situations where the 1ICC does not have jurisdiction as well as complement its
efforts in instances that it does.?’

4.4.2 The case of Omar al-Bashir

While South Africa’s role in addressing impunity through the Zimbabwe Torture Docket
exemplifies how states can proactively pursue justice in the insufficiency of ICC jurisdiction,
the involvement of South African civil society in the case of Omar al-Bashir underscores the
critical role that non-state actors play in utilising the law to hold the state accountable to its
international legal obligations.

Former Sudanese president Omar al-Bashir made history as the first incumbent head of state
to be issued an arrest warrant by the ICC for war crimes. 2’3 al-Bashir rose to power on 30 June
1989, through a military coup that established his presidency, which would span three
decades.?” In March 2005, the United Nations Security Council referred the situation of
lawlessness and instability in Darfur, Sudan, to the ICC, addressing crimes committed since 1
July 2002.27 In response, the Court sought al-Bashir’s arrest both in 2009 and 2010, formally
indicting him for grave international crimes—including crimes against humanity, war crimes,
and genocide—Dbased on his alleged role as an ancillary actor or co-perpetrator under Article
25(3)(a) of the Rome Statute.?”® To date, the enforcement of the arrest warrants against al-
Bashir remains outstanding as he has not been apprehended or brought before the ICC to stand

trial .27’

Despite the gravity of the charges against him and the international outcry, al-Bashir’s case
highlights the complexities of enforcing ICC mandates, particularly in cases involving sitting
or former heads of state. In South Africa, this case brought the country’s commitment to
international justice into sharp focus, exposing the tension between its obligations under the
Rome Statute and its political allegiances on the African continent. As a State Party to the

Rome Statute, South Africa is legally bound to assist the ICC in executing the arrest warrants
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issued against al-Bashir, including facilitating his arrest should he be present within South

African territory.2’®

This legal obligation was first put to the test in 2009, when the South African government
invited al-Bashir to attend the inauguration of former South African president Jacob Zuma.?”
Given that the ICC had formally issued legal orders for his apprehension, under Section 8(2)
of the SA ICC Act, South Africa’s Director-General of the Department of Justice was obligated
to immediately facilitate al-Bashir’s arrest upon his arrival in South Africa. Specifically, the
Director-General was required to forward the ICC’s request and supporting documents to a
magistrate, who would then be to endorse the arrest warrant for execution anywhere in the
country.?® Equipped with this information, on 7 May 2009, three CSOs, SALC, the Institute
for Democracy in South Africa, and the Open Society Institute swiftly issued a press statement
that raised concern about the invitation extended to al-Bashir and reiterated the government’s
international and domestic obligations.?®' The strong criticism from the CSOs ultimately
prompted the South African government to respond with assurances that its officials would
detain al-Bashir if he entered the country.?®2 Although al-Bashir ultimately did not attend the
inauguration, the CSOs involved took a pre-emptive approach by engaging barristers to draft
legal documents in preparation for filling a court application contingent on two possible
developments: if Omar al-Bashir arrived in South Africa and if the South African government
failed to fulfil its legal obligation to arrest him.?®3 This proactive strategy demonstrated CSO
commitment to ensuring accountability and their readiness to challenge government inaction,

reinforcing the role of civil society as a crucial check on executive power.

A subsequent event related to al-Bashir further highlighted the difficulties civil society
encounters in ensuring that South African authorities actually fulfil their obligations. In 2015,
South Africa hosted the 25th Ordinary Session of the Assembly of the Africa Union.?%
Irrespective of his status as an individual subject to two ICC arrest warrants, al-Bashir attended

the Summit as Sudan’s representative in Johannesburg from 14-15 June 2015.28° Upon his

278 |mplementation of the Rome Statute of the International Criminal Court Act (n 233) Section 10.

279 Du Plessis (n 269) 22.

280 jhid.

281 jbid.

282 gouthern Africa Litigation Centre v Minister of Justice and Constitutional Development and Others Case No
27740/2015 [2015] ZAGPPHC 402 [12].

283 Dy Plessis, Louw and Maunganidze (n 109) 10.

284 Southern Africa Litigation Centre v Minister of Justice and Constitutional Development and Others (n 282)
[13].

285 Minister of Justice and Constitutional Development and Others v Southern African Litigation Centre and
Others (867/15) [2016] ZASCA 17 [2].

62



arrival, SALC submitted an expedited request to the HC, seeking an order that acknowledged
the government’s unconstitutional neglect to apprehend al-Bashir and compelled the
government to oblige to the two warrants.?%® The High Court granted the order, directing South
African authorities to prevent al-Bashir’s departure from the country.?®” Unfortunately, South
Africa’s government did not adhere to the High Court’s order.?® The failure to arrest him was
attributed to South Africa’s Host Agreement with the AU, which was believed to grant heads
of state immunity and eclipsed any duty to apprehend and extradite al-Bashir to the ICC.2%
The Court found that according to a proper interpretation of the Host Agreement, only
representatives of the AU were granted immunity,?® the provision did not extend to heads of
states.?®! Subsequently, it was held that the failure to arrest al-Bashir was at odds with South
Africa’s international and constitutional obligations.?®? Thereafter, the South African
government appealed this decision but the SCA reaffirmed the HC’s findings, agreeing that the
immunity afforded to al-Bashir in his capacity as a head of state under customary international
law was superseded by South Africa’s obligations under the Rome Statute by virtue of the SA
ICC Act.?®® The SCA maintained that the government’s non-observance of the arrest warrants
constituted reprehensible conduct.?%

Although Civil Society was unable to coerce South African authorities into acquiescence with
the state’s international obligations in this particular case, the effort still had considerable
influence. SALC’s legal action led to judicial decisions that strongly affirmed South Africa’s
domestic and international law commitments to observe the ICC’s requests for cooperation and
assistance.?® As such, the decisions of the Courts reaffirmed that South Africa’s international
obligations cannot be suspended for reasons of political convenience.?*® Indeed, without CSO
intervention in the aforementioned situations, South Africa may have continued in a cycle of
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inactivity with regards to allegations of international crimes, one that would have resulted in

repeated noncompliance to its obligations under the Rome Statute.?®’

4.5 Conclusion

South Africa’s legal and institutional framework presents a complex but largely enabling
environment for CSO efforts undertaken to bridge the accountability gap. The country’s post-
apartheid constitutional transformation, complemented by progressive legislation grounded in
the principles of human rights and the rule of law, has facilitated an active and independent
civil society. However, despite these strengths, challenges persist. Political interference
manifesting in the form of selective and often inconsistent implementation of domestic and
international legal obligations has limited the effectiveness of CSOs in fully realising their
objectives. High-profile cases such as the Torture Docket and the legal battle surrounding al-
Bashir illustrate both the potential and the limitations of civil-society led accountability efforts.
While these cases demonstrate the power of civil society to shape legal discourse and influence
state compliance, they also expose gaps in enforcement mechanisms by accentuating the state’s

occasional reluctance to prioritise justice over political considerations.
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Chapter Five

Chapters three and four of this minor dissertation underscore the pivotal role of legal
frameworks in shaping civil society’s ability to address impunity for international crimes. Both
countries share commitments to international legal instruments, nonetheless, their divergent
approaches to domestication and implementation illuminate critical contrasts. Yet, despite the
differences, CSOs in both countries face similar challenges that impede their effectiveness. A
key finding is that constitutional or legal guarantees alone are insufficient without practical
implementation and a supportive political environment. In both countries, there is a significant
gap between legal commitments on paper and the realities on the ground, which affects the
ability of CSOs to advocate for human rights and combat impunity for international crimes.
This chapter synthesises findings from Tanzania and South Africa, identifying legal gaps and
best practices in civil society engagement for accountability. It offers recommendations for
strengthening CSO effectiveness in both countries, focusing on reducing state interference in
Tanzania and advocating for legal reform and strengthening civil society partnerships in South
Africa.

5.1 Legal gaps in Tanzanian civil society discourse

At the core of Tanzania’s legal framework lies a paradox. Chapter three of this dissertation
delved into these dynamics, exploring how Tanzania’s domestic legal landscape interacts with
its international and regional obligations, ultimately shaping the realities faced by CSOs on the
ground. The Constitution of the United Republic of Tanzania enshrines fundamental rights,
such as freedoms of expression, association, and assembly—key pillars of a vibrant civil
society. Additionally, the 2001 National Policy on Non-Governmental Organisations
recognises CSOs as essential partners in development and governance. These provisions,
however, are undermined by a series of restrictive laws and policies. Chief among these is the
Non-Governmental Organisations Act of 2002, which mandates compulsory registration and
grants the government extensive discretion to approve or deny applications based on vaguely
defined criteria such as ‘public interest.”2%® Paired with burdensome reporting requirements and
the government’s power to suspend or deregister organisations, these measures create a climate
of state overreach that stifles the autonomy of CSOs. Instead of fostering collaboration, the

state has compounded these challenges through judicial harassment, restrictive legislation, and

2% The Non-Governmental Organisations Act (n 131) Section 14.
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bureaucratic barriers that disproportionately target organisations critical of government

policies.?%

The Written Laws Bill (Miscellaneous Amendments) Act of 2019 amplifies these constraints
by effectively dismantling public interest litigation.3%° By requiring claimants to demonstrate
direct personal harm, this law significantly restricts the ability of CSOs to address systemic
issues affecting broader communities. This provision contradicts best practices under
customary international law and diminishes the vital role of civil society in holding power to
account. These legislative measures deepen the cavity between Tanzania’s international human
rights commitments and its national practices, raising serious questions about the state’s
readiness to honour the principles articulated in the instruments it has ratified. The resulting
environment of legal ambiguity undermines accountability and weakens the enforcement of

rights, leaving victims of injustice with limited recourse.

While regional mechanisms could provide alternative paths to justice, Tanzania’s inconsistent
engagement with these systems undermines their potential. The country’s withdrawal from the
individual complaint mechanism under the African Court marks a significant regression. This
decision denies individuals and CSOs access to an essential platform for redress when domestic
remedies fail. It reflects a deliberate strategy of consolidating power, suppressing dissent, and
shielding the state from external scrutiny.*** By closing off this avenue for justice, Tanzania
further marginalises civil society’s ability to address systemic violations and advocate for

human rights.

Tanzania’s approach to international criminal law presents a similar cause for concern. For
Tanzania, signing and ratifying the Rome Statute signifies a binding commitment under
international law to adhere to its provisions, including cooperating with the ICC in prosecuting
individuals accused of international crimes.®%? This commitment entails obligations such as
domesticating the Statute’s provisions into national law, enabling local courts to initiate

proceedings against perpetrators of international crimes, and cooperating with the ICC under

2% CIVICUS: World Alliance for Citizen Participation and DefendDefenders (East and Horn of Africa Human
Rights Defenders Project) (n 133) 2.

300 Specifically, Part 111 of this Act amends Section 4 of the Basic Rights and Duties Enforcement Act (CAP. 3)
2019. It introduced a stipulation that constitutional rights violation claims must provide an affidavit detailing how
the alleged violation directly and personally impacted the claimants.

301 Amnesty International, ‘Tanzania: Withdrawal of Individual Rights to African Court Will Deepen Repression’
(Amnesty International, 2 December 2019) <https://www.amnesty.org/en/latest/press-release/2019/12/tanzania-
withdrawal-of-individual-rights-to-african-court-will-deepen-
repression/#:~:text=The%20Tanzanian%20government%20has%20withdrawn> accessed 16 July 2024.
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the principle of complementarity. However, the country’s dualist legal system necessitates
explicit legislative domestication of international treaties for them to have binding authority
within its jurisdiction. The failure to domesticate the Rome Statute highlights a broader
reluctance to fully implement international criminal justice mechanisms. Without
domestication, the Statute’s principles remain aspirational, limiting Tanzania’s ability to
cooperate with the ICC or prosecute international crimes domestically. This gap weakens the
global fight against impunity and restricts the legal tools available to CSOs advocating for
justice and accountability.

Overall, Tanzania’s legal and institutional environment is fraught with contradictions that
hinder the effectiveness of civil society in addressing impunity and advocating for human
rights. While its constitutional and policy frameworks offer a promising foundation, the
restrictive laws and inconsistent engagement with international and regional mechanisms
reveal a troubling pattern of state control and disengagement from accountability. Bridging
these gaps requires not only legislative reforms to create a more enabling environment but also
a renewed commitment to international obligations. Strengthening the role of CSOs and
fostering collaboration with international justice mechanisms are crucial steps toward ensuring

that justice is accessible and impunity is meaningfully addressed in Tanzania.

5.2 Legal gaps in South African civil society discourse

The most identifiable gap in South African civil society discourse is the discrepancy between
South Africa’s progressive legal framework supporting civil society and the practical barriers
that hinder the actualisation of this support. Despite constitutional and statutory protections
guaranteeing civic freedoms, CSOs in South Africa face increasing challenges. Administrative
hurdles disproportionately affect smaller and rural organisations®®® and the misapplication of
laws to suppress protests illustrates how procedural regulations can be wielded against civic

engagement.3%

These practices reflect an alarming trend: whereas the legal framework supports civil society,
the political environment often works against it, especially when CSOs engage in advocacy
that challenges state power.2® The tension between civil society and the government exposes

a critical vulnerability in South Africa’s governance structure, where the state’s progressive

308 Human Rights Institute of South Africa (HURISA) (n 226) 12.

304 Busisiwe Zasekhaya and others, ‘The State of Protest Report: Right2Protest Project Report on the State of
Protest in South Africa’ (2020) 11.

305 CIVICUS: World Alliance for Citizen Participation, Human Rights Institute of South Africa (HURISA) and
Centre for the Study of Violence and Reconciliation (CSVR) (n 228).
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legal commitments are belied by its resistance to external oversight. This gap reflects a
disjunction that threatens to hollow out civil society’s ability to function as an effective check

on government power.

South Africa’s engagement with international mechanisms reflects a similar dichotomy. The
country’s approach to addressing impunity for international crimes offers both promise and
challenges, creating a complex landscape. On one hand, the country has made significant
strides in aligning its domestic legal framework with international obligations. The
naturalisation of the Rome Statute through the SA ICC Act is a notable example. Empowering
South Africa’s NPA and its courts to prosecute and adjudicate international crimes, even those
committed outside its borders,® this Act demonstrates the country’s engagement with
international criminal justice. However, this progress is tempered by practical and political
obstacles that hinder the full realisation of these commitments. Cases such as the Torture
Docket highlight how civil society has had to step in to fill gaps left by state inaction, using
legal channels to compel accountability. These efforts, while commendable, may produce a
dependency on non-state actors to navigate systemic shortcomings and ensure that justice is
pursued, while ideally, the state should be the primary actor in upholding justice and
maintaining accountability. In turn, this raises concerns about the sustainability and long-term
effectiveness of justice mechanisms if they heavily rely on external actors rather than robust
state institutions. Furthermore, high-profile incidents such as the inability to detain Omar al-
Bashir reveal political reluctance to fully honour international obligations. This not only
undermines the legitimacy of international legal frameworks, it also weakens domestic and
regional commitments to accountability, setting a concerning precedent for selective
enforcement of justice. Such actions not only damage South Africa’s credibility on the global
stage but also undermine the efforts of CSOs advocating for justice and accountability within

the international legal framework.

5.3 Best practices for civil society interventions in accountability: lessons from Tanzania
and South Africa

CSOs in Tanzania and South Africa have demonstrated the critical role of strategic litigation

in advancing accountability, defending human rights, and strengthening democratic

governance, even in challenging environments. Their efforts showcase how legal action can be

308 Implementation of the Rome Statute of the International Criminal Court Act (n 236) Section 3(d).
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a powerful tool to challenge unjust practices and hold governments accountable, offering

valuable lessons for similar contexts.

In Tanzania, strategic litigation has been effectively used to contest restrictive laws and
advocate for marginalised communities.3%” A notable example is the challenge of the Media
Services Act 2016 before the EACJ. The Court’s 2019 ruling against the Act highlighted the
power of legal advocacy to not only reform oppressive legislation but also reinforce judicial
oversight of governance, setting a precedent for challenging restrictive laws and buttressing the
rule of law in the region.?® While strategic litigation in Tanzania faces obstacles such as
procedural delays and limited enforcement of rulings, it remains a critical tool for protecting
rights, spurring legal reforms, and generating broader public discourse on accountability and

governance.

In South Africa, CSOs have similarly relied on strategic litigation to address international
crimes and uphold the country’s obligations under international law. Organisations like SALC
have played a leading role in these efforts. For instance, in the Torture Docket, SALC presented
evidence of torture committed by Zimbabwean officials, compelling South African authorities
to investigate under international legal standards. Another prominent example is the case
involving Omar al-Bashir, where SALC sought to hold the government accountable for failing
to arrest him despite two ICC warrants against him for genocide and war crimes. Although the
South African government ultimately contravened its legal obligations, the litigation
underscored the judiciary’s critical role in upholding both domestic and international justice

and ensuring accountability even when political will is lacking.

The experiences of CSOs in both countries demonstrate the transformative potential of strategic
litigation. By leveraging judicial mechanisms, these organisations not only challenge impunity
but also contribute to fostering a culture of accountability and strengthening human rights
protections. Such efforts show that litigation is not just a legal strategy but a fundamental part

of the broader pursuit of justice and democratic governance.

These examples highlight how civil society can use both regional and domestic legal
frameworks to bridge gaps in accountability. In Tanzania, the focus has been on regional
mechanisms like the EACJ to counteract restrictive domestic laws, while South African CSOs

have relied on the country’s strong legal framework to address both national and international

307 Fundikila Wazambi, ‘Tanzania Human Rights Report 2023 xvii.
308 Media Council of Tanzania and Others v Attorney-General of the United Republic of Tanzania (n 166).
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crimes. Despite their different approaches, the efforts in both countries affirm the judiciary’s

role as a key player in defending human rights.

5.4 Recommendations

5.4.1 Tanzania: elimination of overarching state interference

With the understanding that CSOs rely on government to provide an ‘enabling environment,”3%°
conducive to their work, the primary recommendation for Tanzania is to prioritise
comprehensive legal reforms aimed at establishing a legal framework that facilitates active and
meaningful civil society engagement. Notably, this recommendation aligns with the same
feedback Tanzania received during its second UPR cycle, emphasising the urgency and
continued relevance of such reforms in fostering an environment conducive to civil society’s

active participation in promoting human rights and good governance. 3

Primarily, the Tanzanian government should prioritise legal reforms to guarantee the
observance of international guidelines that ensure the right to freely assemble and associate
with others. Laws that stifle these freedoms, such as the NGO Act and the Written Laws
(Miscellaneous Amendments) Act should be revised to remove overly burdensome and
arbitrary requirements on CSOs.3!! These regulations impose excessive restrictions on
registration and operations, making it difficult for CSOs to function independently and
effectively when addressing issues of systemic injustice and impunity.3*? A revision would
ensure that the legal framework governing CSOs respects the rights and freedoms guaranteed
under international law and allows civil society to operate free from unwarranted state
interference.®™® Reforms should be guided by international best practices, and should align with

global standards for the protection and empowerment of civil society.

However, a precarious shortcoming lies in the government’s lack of precedent in implementing
similar measures. Given this history of inaction, there is little basis to assume that the state will
now adopt these recommendations. This underscores a broader issue: the extent to which such

reforms are pursued is largely dictated by the government’s political will. As a result, rather

309 Michael Bratton, ‘The Politics of Government-NGO Relations in Africa’ (1989) 17 World Development 569,
583.

310 CIVICUS: World Alliance for Citizen Participation and DefendDefenders (East and Horn of Africa Human
Rights Defenders Project) (n 133) 3.

311 ibid.

312 United Nations Reporting Initiative on Climate Change, Health, Water and the Environmental, ‘Joint Non-
Governmental Organisations (NGOs) Report to the Third Universal Periodic Review (UPR) of the United
Republic of Tanzania’ (2021) 5.
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than being grounded in legal obligation or institutional commitment, the implementation of
these recommendations remains subject to shifting political priorities, which may hinder

meaningful progress.

5.4.2 South Africa: legal reform and strengthening collaboration between CSOs and
government

The South African government should prioritise revising restrictive laws to align with Article
21 of the ICCPR and Article 17 of the South African Constitution, both of which guarantee
freedom of association.®* Comprehensive legal reforms are needed to eliminate punitive
compliance measures and create a more enabling environment for CSOs to operate freely,
effectively, and without fear of retribution. This recommendation aligns with the feedback
South Africa received during its third UPR cycle regarding civic space.®!® Revising these laws
would uphold the rights of CSOs to express their views without undue interference, fostering

a more open and democratic environment.

Accordingly, institutionalising transparent and consultative processes that involve CSOs in the
reform of these laws is essential. The government must foster a constructive partnership
between CSOs and state institutions. This can be done through the establishment of formal
channels for dialogue and collaboration, better aligning the state’s objectives with civil
society’s advocacy for social justice, policy reform, and international accountability. Said
partnership would prevent the state from using regulatory oversight as a tool to silence critics
or limit the operational capacity of organisations advocating for human rights and government
accountability.

Ultimately, the recommendations for Tanzania and South Africa reflect a shared recognition
of the critical need for legal reforms to strengthen the operational environment for CSOs in
both countries. Despite their differing legal and political contexts, both nations face persisting
challenges stemming from overreaching state interference and restrictive legislation that
undermine the essential roles of CSOs in promoting human rights, transparency, and
accountability. This commonality underscores the exigency for comprehensive legal reforms
aimed at safeguarding the rights to freedom of association and expression, as stipulated in

314 CIVICUS: World Alliance for Citizen Participation, Human Rights Institute of South Africa (HURISA) and
Centre for the Study of Violence and Reconciliation (CSVR) (n 228) 2.
315 jbid 13.
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international human rights instruments. By prioritising these reforms, both Tanzania and South

Africa can create enabling environments that empower civil society to function effectively.

A supportive and enabling environment provides CSOs with the platform and resources
necessary to successfully execute their functions, including grassroots advocacy. This means
that the legal, institutional, and administrative frameworks actively facilitate civil society’s
operations. In practical terms, a conducive environment enables CSOs to engage with local
communities, educate the public on their rights, and advocate for justice without fear of
retaliation or administrative hurdles. It ensures that they can operate freely, access funding, and
form strategic partnerships, both locally and internationally. Moreover, such an environment
allows CSOs to amplify marginalised voices and provide critical oversight of government
actions or inactions concerning accountability for human rights violations. Grassroots
accountability, in this context, becomes a powerful tool for bolstering community participation
in the justice process. It allows CSOs to build trust within affected communities, document
violations, and facilitate victim-centred approaches to justice. A conducive environment not
only legitimises the role of CSOs in this space but also strengthens their ability to bridge the
gap between local justice needs and broader accountability mechanisms. However, this
opportunity is contingent on the actual implementation of policies that create such an
environment. Without practical measures to eliminate bureaucratic inefficiencies, ensure the
rule of law, and protect civil liberties, the aptitude of CSOs in engaging in the fight against
impunity remains constrained. Therefore, while a conducive environment offers significant
opportunities for grassroots advocacy, it also requires continuous efforts to safeguard the

freedoms and operational capacities of CSOs.

5.5 Concluding reflections

The struggle against impunity for international crimes remains a complex and multifaceted
endeavour, requiring the active participation from both state and non-state actors. CSOs, as this
study demonstrates, are critical actors in holding states responsible, advocating for victims, and
bridging the gaps in justice systems. However, their effectiveness is deeply influenced by the
legal and political contexts in which they operate. Tanzania and South Africa represent two
ends of a spectrum, with the latter offering lessons on the enabling potential of progressive
legal frameworks and the former underscoring the resilience of civil society in restrictive
environments. By understanding these dynamics, policymakers, practitioners, and scholars can
work toward fostering environments where civil society can thrive, ultimately contributing to

the global fight against impunity and the advancement of justice and human rights.
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