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CHAPTER 1    

INTRODUCTION 
 

Good corporate governance has been hailed as an important factor for the 

growth of sustainable economic development by enhancing the development of 

companies and increasing their access to outside capital.1 Furthermore, for 

emerging markets like Zambia, improving corporate governance can serve a 

number of important public policy objectives. Good corporate governance 

reduces emerging markets vulnerability to financial crisis, reinforces property 

rights, reduces transaction costs and the cost of capital and leads to capital 

market development.2  Since Banks are primarily companies, they also fall 

within the preserve of corporate governance. 

For banks and financial institutions, the failure to comply with good 

corporate governance practices can mean the unfortunate reality of an insolvent 

bank and a collapse of a countries financial system. The former Bank of Zambia 

Governor made the following observation: 

 ‘In Zambia, over the period 1995-2000 the Banking sector experienced 
numerous episodes of bank failures that have had the adverse effects on 
the confidence in the financial system. Ten banks were closed during this 
period and major weaknesses in all failures were the weak governance 
structures and practises in banks. A close examination of the failed 
banks identified the following weaknesses which were common in 
most of them, large credit exposures, lending to connected parties, 
poor or absence of a credit policy, incompetent management 
coupled with ineffective boards, foreign exchange exposures and 
an absence of or inadequate risk management framework. In other 
banks, the board chair [person] was also the majority shareholder 
and the chief executive of the bank. Such basic risk management 
failures do largely reflect a breakdown in corporate governance.’ 3 

  

                                                
1 World Bank Report on the Observance of Standards and Codes (ROSC) Corporate Governance 
Zambia Assessment 2006 under heading why is corporate governance important? available at 
www.worldbank.org/ifa/rosc_cg_zam.pdf accessed on 20 December 2013.  
2 Ibid. 
3 Caleb Fundanga   (former Bank of Zambia Governor) Corporate Governance and its impact on 
Financial Institutions speech page 3, 27 April 2011, available at www.bis.org/review 
/r110504c.pdf   accessed on 20 December 2013. 
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The aforementioned statement highlights and underscores the value of 

corporate governance to the survival and sustenance of banks and financial 

institutions. This dissertation seeks to answer this major question, Is the 

corporate governance law obtaining in Zambia as it relates to banks and 

financial institutions adequately promoting good corporate governance? In 

answering this vital question, I wish to identify, analyse and examine the legal 

corporate governance infrastructure within which Zambian banks and financial 

institutions operate and assess its overall efficiency and effectiveness. 

In so doing, the research shall involve a critical look at the Zambian 

Banking and Financial Services Act4, The Bank of Zambia Act5 and shall study 

the Corporate Governance guidelines,6 introduced in the Zambian banking 

sector in 2006. A brief look at the Zambian Companies Act7 focusing on 

provisions, which relate to corporate governance, will also, be done. The 

research will also attempt to glean from the experience of South Africa in terms 

of King III8. South Africa is relevant as a champion of corporate governance in 

Africa and the world9. The research will conclude with some recommendations 

on the improvement and reform of corporate governance law and regulations in 

the banking and financial sector in Zambia. 

To achieve this objective the dissertation will take the following structure: 

after establishing the scope and parameters of the thesis by way of this 

introduction, I will explore the concept of corporate governance in terms of 

establishing an operational definition and main principles and the overall 

approach to corporate governance that I have adopted as a model. I will look at 

the importance of good corporate governance in banks and financial institutions 

generally before I zoom into the Zambian banks and financial institutions 

corporate governance legal regime. The reason for discussing corporate 

governance in general terms before getting to the specifics in the initial chapters 

                                                
4 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
5 The Bank of Zambia Act Chapter 360 of the Laws of Zambia. 
6 The Zambia  Banking and Financial Services (Corporate Governance) guidelines 2006. 
7 The Companies Act Chapter 388 of the Laws of Zambia. 
8 The King [III] Report on Governance for South Africa 2009 and the King [III] Code of 
Governance Principles 2009 referred to as King Report III or King Code III to distinguish from 
previous King Reports and Codes.  
9 J Schulschenk,  Interview Summary Report August 2012, Corporate Governance Research 
Programme at 4. 
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of this dissertation is to clarify the lens or microscope through which the 

Zambian corporate governance regime will be looked through. I will then focus 

on the particular laws and regulations that formulate Zambia’s corporate 

governance regime in relation to banks and financial institutions. I will attempt 

to compare and contrast the laws and regulations and the approach to corporate 

governance that is prevalent in Zambian banks and financial institutions with the 

corporate governance approach in King III10 of South Africa. 

The study focuses mainly on privately owned and incorporated banks and 

financial institutions.    

The goal is to learn positive lessons which could go a long way in 

strengthening corporate governance laws, regulations, systems, practices and 

processes in the banking and financial sector in Zambia. The dissertation will 

conclude with a summary of findings, conclusions and recommendations for 

reform to the Zambian corporate governance law applying to banks and 

financial institutions. 

In terms of research methodology, this dissertation shall examine the 

sources of corporate governance statutes and regulations, literature by experts 

and academics in this field, in order to make a fresh contribution to the subject 

matter at hand.  

The research does not advocate for a full legal transplant of South African 

law and principles, into Zambia but seeks to use the corporate legal experience 

of South Africa as a springboard for the improvement of Zambia’s own 

corporate governance regulatory and legal framework. 

 

 

 
 
 
 
 
 
 
 
                                                
10 King Report III and Code III op cit (n8)  
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CHAPTER 2  

CORPORATE GOVERNANCE OPERATIONAL                             
DEFINITION AND PRINCIPLES 
 

Corporate governance defined 
It is important to note from the onset that the concept of corporate 

governance has no set definition of what it means.11 Many commentators and 

scholars have attempted to provide a definition of corporate governance yet it is 

clear that one definition varies over the other.12 In view of all the varying 

definitions of corporate governance out there, and for the purpose of this 

research, it becomes important to focus on a particular approach and adopt an 

operational definition with supporting major principles. This will enable our 

discussion have focus and keep in mind what tools we are using to achieve our 

aims. There is a fear with this realisation that one would be too narrow in their 

approach and not be able to have a broad and holistic understanding of corporate 

governance. To bring some balance to this challenge I have begun this chapter 

with a general approach towards defining corporate governance. Towards the 

end of the chapter, I focus on the core of the angle and approach that I will use 

throughout this dissertation to view the entire corporate governance legal 

framework applying to Zambian banks and financial institutions. This is a 

necessary block in the foundation of the house of analysis I intend to build.  

Corporate governance is concerned with the structures and processes 

associated with management, decision making and control in 

organisations.13The Cadbury Report defined corporate governance as ‘the 

system by which companies are directed and controlled.’14 To clarify the 

concept of corporate governance subsequent reports have stated that: 

‘[c]orporate governance refers generally to the legal and organisational 
 framework within which, and the principles and processes by which 

                                                
11 Jean Jacques du Plessis,James McConvill, Mirko Bagaric, Principles of Contemporary 
Corporate Governance (2005) 1. 
12 Ibid.  
13 Farouk HI Cassim, Maleka Femida Cassim, Rehana Cassim, et al, Contemporary Company 
Law 2ed (2012) 472. 
 
14 Richard Smerdon, A Practical Guide to Corporate Governance (1998) 1. 
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corporations are governed. It refers in particular to the powers, 
accountability and relationships of those who participate in the direction 
and control of a company. Chief among these participants are the board of 
directors, and management. There are aspects of the corporate governance 
regime that have an impact on the relationship between shareholders and 
the company.’ 15 
 

Groot concurs with this view but adds that: 
‘corporate governance is the regulation of the corporate form that by re-
thinking corporate law with the purpose of guaranteeing the enhancement 
of shareholder value in the long term-addresses the roles of the 
corporation’s centrali[s]ed administration (unitary or dual board and the 
managers) and of the corporation’s shareholders, by specifically taking into 
account elements like integrity, transparency, proper supervision and 
accountability.’ 16 

 

However, the following definition of corporate governance by Australian 

justice Owen fully captures the spirit and essence of this dissertation and 

therefore will serve as our operational definition: 

‘ “Corporate Governance-as properly understood- describes the 
framework of rules, relationships, systems and processes within and by 
which authority is exercised and controlled in corporations. 
Understood in this way the expression Corporate Governance 
embraces not only the models or systems themselves but also the 
practices by which that exercise and control of authority is in fact 
effected”.’ 17 
 

It is my considered view that this definition is sufficiently expressive to 

breakdown the elements that consist in corporate governance such as rules, 

relationships, systems, processes and practises. This notion of corporate 

governance being about relationships by which and within which authority is 

exercised and controlled in a corporation is further explored by Pinto and 

Visentini in highlighting that, corporate governance has to do with 

accountability of the relationships in and outside of the corporate set up.18 

Additionally, they go on to add another element relating to corporate 

governance as having a cultural and historic element to it.19 They argue that 

corporate governance practices are cultural and historical products. In their 

                                                
15 Plessis, McConvill, Bagaric op cit (n11) 2. 
16 Cornelius de Groot Corporate Governance as a Limited Legal Concept (2009) 18. 
17 Plessis, McConvill, Bagaric op cit (n11) 2.  
18 Arthur R. Pinto and Gustavo Visentini (eds) The Legal Basis of Corporate Governance in 
Publicly Held Corporations (1998) x. 
19 Pinto and Visentini op cit (n18) 4. 
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view, companies are a cultural response to economic and social pressures.20 

They identify the relationship between the owners of capital and the managers 

who use it and single out this relationship as being the heart and soul of 

corporate governance21. 

In this research, I shall endeavour to be alive to the issues of culture and 

history in appreciating the challenges of corporate governance and proposing 

changes to the Zambian law. 

It would be worth noting that this aspect of corporate governance as 

having a cultural and historic element is crucial, especially when comparing 

corporate governance frameworks of two different countries. It follows that at 

some point, the historical and cultural element can be said to be the reason for 

some differences in the corporate governance practice and orientation of 

different countries. Consequently, in as much as Zambia differs from South 

Africa historically and culturally, it is not absurd to expect some of these 

variations to reflect in their corporate governance framework. 

A panoramic view of corporate governance from an international 

perspective will show that though corporate governance as a concept was 

discussed as early as 1932 in the USA, the concept became very prominent due 

to the collapse of several huge corporations between 1990 and 2002, such as 

WorldCom and Enron.22 To sternly deal with the lack of good corporate 

structure and lax accounting standards, the US introduced the Sarbenes-Oaxley 

Act of 2002.23 Similarly, the United Kingdom had a number of corporate 

scandals in the twenty years before the dawn of the 21st century and as a result 

set up a number of committees that issued report after report on the importance 

of corporate governance.24 In stating all this, one must observe that corporate 

governance has generally developed on the backdrop of corporate failure and 

scandal. It is thus seen as a panacea to the problems associated with the 

corporation. 

                                                
20 Ibid. 
21 Ibid. 
22 Plessis, McConvill, Bargaric op cit (n11)  292. 
23 Plessis, McConvill, Bagaric  op cit (n11) 296. 
24 Smerdon, op cit (n14) 1. 
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The major focus of this dissertation is the corporate governance model of 

South Africa. The King Committee was formed at the instance of the Institute of 

Directors in Southern Africa and published a report on corporate governance 

and a code of conduct in 1994 called King I.25 In 2002, King I was superseded 

by the King report on Governance for South Africa (King II) which also 

contained a code of corporate practices and conduct. The latest report King III 

came into effect on the 1st March 2010 and replaced King II, it includes the King 

Report on Governance for 2009 and the King Code of Governance of 2009.26    

The King III report was necessitated due to the advent of the new South 

African Companies Act no. 71 of 2008 and changes in international trends.27  

The King III Report and King Code of Governance Principles focus on 

nine aspects which were deemed crucial for corporate governance in South 

Africa and internationally namely, 

 ‘1. Ethical leadership and corporate citizenship 
 2. Boards and directors; 
 3. Audit committees; 
 4. The governance of risk; 
 5. The governance of information technology; 
 6. Compliance with laws, rules codes and standards; 
 7. Internal audit; 
 8. Integrated sustainability reporting and disclosure; 
 9.  Governing stakeholder relationships;’28 
 

It is very important to note that the whole South African corporate 

governance approach steeply favours a voluntary basis for governance 

compliance by having corporate institutions  ‘apply or explain’ the principles of 

good corporate governance on a non-legislated basis.29  

 The foregoing paragraph outlines nine major principles upon which 

the corporate governance framework of South Africa is premised. These 

principles and the ‘apply or explain’ non-legislated approach will form the lens 

through which we will analyse and examine the Zambian corporate governance 

framework existing for banks and financial institutions. Therefore, when we ask 

                                                
25Cassim, op cit (n13) 473. 
 
26 Cassim op cit (n13) 474. 
27 King Code III op cit (n8) 5. 
28 King Report III op cit (n8) 5. 
29 King Report III op cit (n8) 11. 
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the question does Zambian corporate governance law applicable to banks and 

financial institutions adequately promote good corporate governance? The 

answer involves an analysis of these nine major principles highlighted above 

against the framework of the Zambian laws, rules, regulations, relationships, 

systems, processes and practices within which the banks and financial 

institutions operate. It also includes a reference to the general system of 

approach to corporate governance issues that has been adopted among Zambian 

banks and financial institutions. Has Zambian corporate law applicable to banks 

and financial institutions provided for the nurture of the said principles or has it 

stifled these principles? South Africa is a suitable model for such a task as it is 

highly ranked and considered among the best governed in the world’s emerging 

economies in the area of corporate governance.30 It is viewed as a champion of 

corporate governance in Africa and in the whole world.31 

 

Conclusion 
Corporate governance is not easily defined because it means so many 

things to different people.32 Not only is the concept international it is also 

cultural and historical,33 in the sense that the particular history and culture of a 

place may dictate its approach and view on corporate governance. It is clear that 

the prominence of corporate governance has increased in the past few decades 

due to the many corporate failures that occurred in America and the United 

Kingdom.34 The American response to these corporate collapses was to 

introduce strict regulation in form of Sarbanes Oxley Act of 2002.35 South 

Africa has a voluntary compliance approach to corporate governance.36 

Regardless of where one is in the world, a common thread can be said to pass 

though the principles of corporate governance. The principles argue for a means 

by which companies can be better governed. Additionally, it can be said, that 

corporate governance entails the effective, responsible leadership characterised 

                                                
30 King Code III op cit (n8) 9. 
31 Schulschenk, op cit (n9) 6. 
32 Plessis, McConvil, Bargaric op cit (n 11) 1. 
33 Pinto and Visentini op cit (n8) 4. 
34 Plessis, McConvil, Bargaric op cit (n11) 292. 
35 Plessis, McConvil, Bargaric op cit (n11) 296. 
36 King Report III op cit (n8) 19. 
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by the ethical values of accountability, fairness and transparency.37 These 

principles can without a doubt, go along way to improve the standing of 

companies both large and small and thereby increase productivity and enhance 

economic performance and value in the countries where these companies are 

corporate citizens. These are the principles that we will use in the coming 

chapters to examine the corporate governance framework of Zambian banks and 

financial institutions. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
37 King Code III op cit (n8) 16.  
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CHAPTER 3  
 

THE LEGAL FRAMEWORK OF CORPORATE 
GOVERNANCE IN ZAMBIAN BANKS AND FINANCIAL 
INSTITUTIONS 
 

The preceding chapter dealt with the issue of corporate governance on a 

general scope. As this concept relates to banks and financial institutions, one 

must bear in mind that the standards set for the banking and financial services 

industry are generally much higher than the standard for ordinary companies.38 

This is because banks and financial institutions are custodians of the economic 

and financial systems of the world.39 They are the gatekeepers of the countries 

financial system. The failure of such a system has several terrible repercussions 

for a countries financial system and economy. Banking is too important to leave 

to the bankers alone.40 It follows that the expectations on banks and financial 

institutions are very high in terms of the type and form of corporate governance 

that they adopt. This chapter takes a closer look at the Zambian corporate legal 

framework of corporate governance under which banks and financial institutions 

operate. In order to appreciate the Zambian corporate law it is necessary to 

understand the brief historical, political, economic and social context within 

which these laws were enacted. This is in tune with the assertion that corporate 

governance contains a cultural and historical element.41 That will be the starting 

point of this chapter. After that, the actual laws that govern and regulate the 

banking and financial system will be referred to. This will include a detailed 

look at selected portions of the Banking and Financial Services Act,42 Bank of 

Zambia Act,43 selected portions of the Companies Act,44 and the Banking and 

Financial Services (corporate governance) guidelines45. 

                                                
38 Hamid Mehran and Lindsay Mollineaux  Corporate Governance of Financial Institutions 
Federal Reserve Bank of New York Staff Report No. 539 pages 1 to 3, January 2012  available 
at http://www.newyorkfed.org/research/staff_reports/sr539.pdf accessed on 2 September 2013. 
39 Ibid.  
40 Ibid. 
41 Pinto and Visentini op cit (n18) x. 
42 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
43 The Bank of Zambia Act Chapter 360 of the Laws of Zambia. 
44 The Companies Act Chapter 388 of the Laws of Zambia. 
45 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006. 
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Political, social, economic and historical context of Zambia’s 
current banking laws 
 

Zambia was colonised by Great Britain and gained its independence on 24 

October 1964. First President of Zambia, Dr Kenneth David Kaunda and his 

United National Independence Party (UNIP) government retained the largely 

colonial and repressive laws that existed prior to Zambia’s independence.46 The 

period between 1964 and 1972 was called the First Republic where Zambia 

continued with the multi party system of government inherited from the colonial 

days.47 However, UNIP in its bid to strengthen its grip on power promulgated 

the creation of the Second Republic, where the constitutional order was 

amended to outlaw multi party politics and to ban opposition political parties.48 

Zambia became a one party state between 1973 and 1990. It was also during this 

period that the Kaunda administration cultivated the nationalisation programme. 

Government began to take over key sectors of the economy by setting up 

various state owned entities referred to as parastatals and having them run by 

executive government appointees.49 Government was at the centre of all 

political, business, social and economic activity. Unfortunately, Zambia’s 

economic mainstay, copper mining, went through ever declining fortunes as the 

copper prices on the London Metal Exchange had plummeted to an all time 

low.50 This was followed by massive food shortage and countrywide food riots 

in 1990. The growing political instability forced President Kaunda to succumb 

to pressure from the Zambian people to reintroduce multi party politics in 

Zambia.51 In 1991 after 27 years of the reign of UNIP and President Kaunda, 

Zambia held its multiparty elections and ushered into office the Movement for 

Multiparty Democracy (MMD) and its leader Fredrick Titus Jacob Chiluba 

became Republican President.52 All this was significant and was to have an over 

                                                
46 A Chanda ‘Zambia’s Fledging Democracy: Prospects for the future’ (1993-1996) volumes 25-
28 Zambia Law Journal (ZLJ)  126 
47 Ibid. 
48 Ibid. 
49 Chanda op cit (n46) 128. 
50 Ibid. 
51 Chanda op cit (n46) 129. 
52 Ibid. 
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bearing effect on the mode and form of the laws particularly in terms of 

business, investment, banking and financial services. The MMD had come to 

power with a message of privatisation, liberalisation and economic 

diversification. The switch from nationalisation to privatisation, from a fixed 

controlled economy, to free market economy would have to reflect in the laws 

of Zambia. The focus of the new government was to adhere to a strict IMF 

structural reform programme, in the process ensuring fully liberalised exchange, 

and a withdrawal of controls on import, export, prices and interest rates53. This 

was the context and background that fuelled the enactment of the laws that 

existed between 1991 and 2011 the twenty years of the MMD rule. The laws 

referred to include the laws that are the focus of this chapter namely, The 

Banking and Financial Services Act54 and the Companies Act55 were enacted in 

1994.56 They set up a liberalised banking and financial services sector that saw 

12 new banks in five years in Zambia57. The Bank of Zambia Act58 was enacted 

in 1996.59 The banking and financial services corporate governance guidelines 

were published in 2006.60  Politics played a crucial role in birthing these core 

laws that we are examining in this research. We will now turn to examining each 

one of these laws in specific detail.  

 

 

 

The Banking and Financial Services Act61  

 

 The Banking and Financial Services Act impacts directly on the 

corporate governance of banks and financial services in six major areas namely: 

licensing, ownership, administration, operations, financial accountability and 
                                                
53 Chanda op cit (n46) 133. 
54 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
55 The Companies Act Chapter 388 of the Laws of Zambia. 
56 Preamble to the Banking and Financial Services Act Chapter 387 of the Laws of Zambia and 
Preamble to the Companies Act Chapter 388 of the Laws of Zambia. 
57 Chanda op cit (n46) 135. 
58 The Bank of Zambia Act Chapter 360 of the Laws of Zambia. 
59 Preamble to the Bank of Zambia Act Chapter 387 of the Laws of Zambia. 
60 Preamble to the Zambia Banking and Financial Services (Corporate Governance) guidelines 
2006. 
61 The Banking and Financial Services Act Chapter  387 of the Laws of Zambia. 
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supervisory regulation. Each area is crucial to the financial service provider’s 

existence and there are different levels and aspects of corporate governance that 

are emphasised in the said areas by the Banking and Financial Services Act.  

Licensing  
The Banking and Financial Services Act62 applies to all banks and 

financial institutions in Zambia, regardless of whether they are incorporated 

under an act of parliament or not.63 However, even though the Banking and 

Financial Services Act64 is binding on all banks, the Bank of Zambia is exempt 

unless where the Banking and Financial Services Act65 imposes express duties 

on it.66 To be able to conduct business as a bank, a company must first be 

incorporated, either under the Companies Act,67 or under an act of parliament. 68 

After being incorporated, the company must then apply for a banking license 

from the registrar of banks and financial services (the registrar).69 The registrar 

must consult the minister of finance before granting the licence to bank.70 In 

terms of the application process, the company is required to submit its 

application in the prescribed form and part of the information prescribed 

includes; the  articles of association for the company,71 the full physical address 

of the head office, the names and permanent residential addresses of all 

directors, chief executive officer, managers and shareholders.72 Other details 

required are, the full names and addresses of the subscribers who have shares 

exceeding one percent of  any class or series of shares whether the shares have 

                                                
62 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
63 Section 3 of the  Banking and Financial services Act Chapter 387 of the Laws of Zambia.  
64 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
65 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
66 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
67 The Companies Act Chapter 388 of the Laws of Zambia, this Act is discussed in later on in 
this chapter. See pages 38 to 41 
68 Section 4(1) of the Banking And Financial Services Act Chapter 387 of the Laws of Zambia.  
69 Section 4 (1) of the Banking And Financial Services Act Chapter 387 of the Laws of Zambia. 
70 Section 4(1) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
71 The Articles of Association under section 2 and 7 of  the Companies Act Chapter 388 of the 
Laws of Zambia can be likened to the Memorandum of incorporation which exists under section 
1 the South African Companies Act no 71 of 2008; the articles of association are the  
constitution and governance document of the company and outlines the way in which the 
company is regulated, setting out the terms of the relationship between the directors and 
shareholders and managers of the company. 
72 Section 4(1) (b) of the Banking and Financial services Act Chapter 387 of the Laws of 
Zambia.  
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voting rights or not,73 addresses of proposed branches, amount of capital, and 

type of business to be run under the license sought.74 The requirements 

highlighted above are by no means exhaustive as the registrar is at liberty to 

issue specific requirements, for different particular applicants.75 In essence, the 

requirements between applicants or categories of applicants may differ 

depending on the discretion of the registrar.76 A foreign company on the other 

hand, may be given a licence to bank on condition that the Bank of Zambia is 

satisfied that the foreign company is authorised to conduct banking in its  

country of origin and it is properly supervised in that country.77 The registrar has 

180 days within which to make the decision to approve or decline the 

application for the banking licence.78 Within the time frame of 180 days, the 

registrar is under a mandatory obligation to consider the following matters in 

making the decision; the capital adequacy of the applicant, financial condition 

and history of the applicant, applicant’s associates and affiliates, the character 

and experience of the directors, proposed managers, and major shareholders of 

the applicant, the convenience and the needs of the community intended to be 

served by the prospective bank and prospects for profitable operation of the 

prospective bank.79  

It is necessary to make several relevant observations of the manner the 

application and licensing process affects the corporate governance of banks and 

financial institutions. The term corporate governance is not used any where in 

the Banking and Financial Services Act.80 However, this does not entail that its 

presence cannot be felt. The initial requirements of the application process 

require companies to furnish the registrar with their articles of association as the 

constitutive and governance documents of the company.81 It is my argument that 

                                                
73 Section 4(1) ( c ) of the Banking and Financial services Act Chapter 387 of the Laws of 
Zambia. 
74 Sections 4(1) (d) (e) and (f) of the Banking and Financial Services Act Chapter 387 of the 
Laws of Zambia. 
75 Section 4 (5) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
76 Section 4 (5) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
77 Section 4 (8) (a) and (b) of the Banking and Financial Services Act Chapter 387 of the Laws 
of Zambia. 
78 Section 5 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
79 Section 7 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
80 Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
81 Section 4 (2) (a) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
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this is in an effort to analyse and assess whether the prospective bank or 

financial institution has the proper corporate governance structure to be trusted 

with the licence to bank. Additionally, once the company is granted a license to 

conduct financial services they are not allowed to effect any change to their 

memorandum or articles of association without the express approval of the 

registrar.82 This is notwithstanding the fact that the financial service provider 

would have ordinarily met the conditions to amend the articles of association 

under the Companies Act.83 The Banking and Financial Services Act even 

empowers the Bank of Zambia to notify a bank or financial institution of a 

provision in its articles of association, which is inappropriate to the carrying out 

of its operations.84 The bank or financial institution so notified is bound to 

amend its memorandum or articles of association in line with the directive of the 

Bank of Zambia.85 Furthermore, the prescribed information requires the 

prospective bank to provide the details of the directors, chief executive officer, 

managers and shareholders of the company.86 This shows the importance that 

the application process attaches to the composition and character of the board. 

Similarly, the state of management and the identity of the shareholders of the 

company are equally important in this process. In fact, the point is that the 

registrar must consider whether the character and experience of the directors and 

managers is appropriate to carry out financial services. The identity, character 

and experience of the major shareholders are also relevant in this regard to 

ensure that the owners of these companies are upright and above reproach. The 

registrar must scrutinise all these aspects and must also ensure that the financial 

condition, resources and history of the company are sound.87 This scrutiny 

extends to the affiliates and associates of the applicant. It should be noted that 

the terms ‘associates’ and ‘affiliates’ are not defined in the Banking and 

Financial Services Act.88 This could therefore, include political affiliates and 

associates. The potential for abuse here is very ripe. Another requirement is for 

                                                
82 Section 38 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
83 Section 38 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
84 Section 39 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
85 Section 39 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
86 Section 4 (2) (b) and (c) of the Banking and Financial Services Act Chapter 387 of the Laws 
of Zambia.  
87 Section 7 (c ) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia 
88 Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
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the full identity and addresses of all the shareholders and the subscribers who 

have at least more than 1 per cent of shares in any class.89 The language of these 

sections denotes the use of the term subscriber to shares rather than shareholder 

and the reason for this is not apparently that clear. The effect of these strict 

prescriptions is for the applicant company to ensure that its governance structure 

meets the standard set by the registrar, although one weakness in this system is 

that the standard is not very clear. It is vague and the requirements can change 

depending on the category or type of applicant. Another issue of concern to 

corporate governance is the fact that the minister must be consulted before a 

license is granted.90 This provision leaves abundant room for political influence 

to pervade the whole process of licensing of banks and financial institutions. To 

understand how much political influence this section allows it is necessary to 

appreciate how ministers are appointed in Zambia. The minister of finance is an 

appointee of the president of the Republic of Zambia.91 To be minister of 

finance one must first be qualified to be a member of parliament,92 either elected 

as such by constituents of one of the 150 constituencies in Zambia93 or 

nominated as a member of parliament by the president in the use of his power to 

nominate eight members of parliament.94 Once one is a member of parliament, 

the president can subsequently appoint them as minister of finance.95 In Zambia, 

ministers serve under the supervision and control of the president. They serve at 

the president’s will and pleasure.96 They do not have security of tenure and can 

be fired at any whim or caprice of the president. The president can exercise this 

power without any need for explanation. This makes the ministers’ allegiance 

and loyalty to the president absolute. It leaves the minister of finance in a 

compromised condition in the execution of duties. The minister will invariably 

make sure that he does not cross the president’s path as it were. It is most likely 

than not, that the consultations between the minister and the registrar will be 

                                                
89 Section 4 (2) (c ) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
90 Section 4(1) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
91 Article 46 (1) of the Constitution of the Republic of Zambia Chapter 1 of the Laws of Zambia. 
92 Article 46 (2) of the Constitution of the Republic of Zambia Chapter 1 of the Laws of Zambia. 
93 Article 63 (2) of the Constitution of the Republic of Zambia Chapter 1 of the Laws of Zambia. 
94 Article 68 (1) of the Constitution of the Republic of Zambia Chapter 1 of the Laws of Zambia. 
95 Article 46(2) of the Constitution of the Republic of Zambia Chapter 1 of the Constitution of 
the Republic of Zambia Chapter 1 of the Laws of Zambia. 
96 Article 44 (5) of the Constitution of the Republic of Zambia Chapter 1 of the Laws of Zambia. 
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influenced by political considerations rather than corporate governance 

principles.  

The registrar is also obliged to look at the convenience and the needs of 

the community in which the applicant company seeks to operate.97 This relates 

to the concept of stakeholder inclusive approach on corporate governance. This 

requirement forces the prospective bank to consider the convenience and needs 

it will be catering for in terms of the community, as a stakeholder and interested 

party so to speak, in the activity of conducting banking and financial business. 

It’s not just about the applicant but it’s also about the environment and the 

stakeholders that exits in the community that the company wishes to operate 

from. A further consideration is the prospective profitability of the company.98  

The office of the registrar is crucial to the application and licensing 

process. This position is created by the Banking and Financial Services Act.99 In 

the licensing process there seems to be an overlap between the duties of the 

registrar and the Bank of Zambia. One thing to note is that the registrar and 

deputy registrar are to be all times under the control and supervision of the Bank 

of Zambia.100 This as we shall examine in the succeeding section of this chapter 

may have its own negative effects on the application and licensing process. 

The whole point of examining this is to see whether the laws are 

adequately promoting corporate governance in banks and financial institutions. 

The problem that is clearly identifiable at the early stage of licensing is the 

potential for political interference with the process. The problem with political 

interference is that the aim and goals of the regulators move from looking at the 

corporate structure and governance processes in a bank to looking at the 

political inclination or affiliation of the bank or financial institution in question. 

The fact that the law empowers the registrar to impose different conditions on 

different applicants also leaves this process up to abuse, concerning matters that 

are not in line with good corporate governance standards and principles.  

                                                
97 Section 7 (d) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
98 Section 7 (e) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
99 Section 20 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
100 Section 20 (4) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
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The successful company in the application and investigation process is 

granted the banking licence. This licence empowers the bank to engage in a 

number of banking activities including, making loans and extending credit,101 to 

deal as principal or agent in the bills of exchange,102 promissory notes, cheques, 

travellers cheques and like instruments,103 trading in Zambian currency, foreign 

exchange, gold, silver, platinum bullion or coins, providing money transfer 

services,104 the issue and administration of credit and debit cards,105 providing 

guarantees, letters of credit and other assurances of payment.106 Other activities 

authorised by the license are finance leasing, acting as trustee of any trust, 

executor or administrator of any estate, acting as financial agent for any person, 

providing safekeeping for financial assets and securities, dealing as principle or 

agent in financial futures and options.107 All these activities are subject to the 

definition ascribed to them by the minister of finance through regulation on 

recommendation of the Bank of Zambia.108  

Banks are not allowed to open any branch without the written approval of 

the Bank of Zambia and must apply in the prescribed form for that approval.109 

As regards financial institutions and financial services businesses, the 

conditions and requirements for licensing are generally the same as banks.110 

Except that applicants could be either a company, or body corporate or a 

building society in the case of financial institutions and the applicants may 

include individuals, partnerships and associations of people operating in concert, 

as it relates to applying for a licence to conduct financial services business.111 

                                                
101 Section 8 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
102 Section 8 (1) (a) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
103 Section 8 (1) (b) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
104 Section 8 (1) (c ) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
105 Section 8 (1) (d) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
106 Section 8 (1) (f) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
107 Section 8 (1) (h) and (i) of the Banking and Financial Services Act Chapter 387 of the Laws 
of Zambia. 
108 Section 8 (2) of the Banking And Financial Services Act Chapter 387 of the Laws of Zambia. 
109 Section 9 (1) of the Banking and Financial Services Act chapter 387 of the Laws of Zambia.  
110 Section 11 of the Banking and financial services act chapter 387 of the Laws of Zambia. 
111 Sections 10 (1) and 10 (4) of the Banking and Financial Services Act Chapter 387 of the 
Laws of Zambia.  
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Our focus in this research is the treatment of companies, which become banks 

and financial institutions. 

The licence granted by the registrar may contain certain conditions, 

restrictions and prohibitions that the registrar thinks fit to impose.112 The 

conditions may include payment of periodic licence fees, allowing the Bank of 

Zambia access to records and the offices of the head office of a subsidiary bank 

outside Zambia to ensure compliance with the Banking and Financial Services 

Act.113 The important consideration that the registrar must keep at all times is 

public interest. The Banking and Financial Services Act places a direct and 

mandatory obligation on the registrar to consider the public interest when 

making decisions.114 This resonates quite well with the stakeholder inclusive 

model, which argues that it is not just the interest of the company shareholders 

that is important. The views and interests of the stakeholders including the 

general public and the community, within which the company operates,115 have 

a bearing on the company and should invariably influence the company’s 

decisions. In as much as this promotes the interests of the stakeholder namely 

the public, from a corporate governance point of view it should be borne in mind 

that this obligation should be brought to bear on the company/bank itself and not 

just the registrar of banks. Another danger is the lack of a definition of public 

interest in the Banking and Financial Services Act.116 It may therefore be open 

to abuse as it relates to the licensing of banks and financial services. Suffice to 

say, that these concepts will be examined in more detail, in the next chapter 

when comparing these laws with the corporate governance principles and 

evaluating whether the laws adequately promote the said principles.   

The licence to conduct banking and financial services remains in force 

until revoked by the registrar.117 It is not to be transferred, assigned or 

encumbered except in the event of an amalgamation or corporate restructuring 

                                                
112 Section 13 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
113 Section 13 (2) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
114 Section 13 (5) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
115 Plessis, McConvill, Bagaric op cit (n11) 24.  
116 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
117 Section 14 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
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which must be approved by the Bank of Zambia.118 The registrar has powers to 

revoke the licence on specified grounds namely; if the application was 

fraudulent or contained a materially false statement, the licensee has failed to 

comply with any condition or qualification of its licence or with any order of the 

Bank of Zambia, licensee is seriously or in persistently in breach of any 

provision of the act or regulations or bulletins.119 It is worth mentioning that the 

Banking and Financial Services Act provides that a serious or persistent breach 

of the Banking and Financial Services Act is a ground for the revocation of the 

licence.120 This suggests that a one off breach of the law may not be enough to 

warrant a revocation of the licence. The terms ‘seriously’ or ‘persistently’ are 

not defined in the Banking and Financial Services Act121 and leaves the registrar 

with discretion on what may constitute a serious and persistent breach of the 

Banking and Financial Services Act122 to warrant a revocation of the licence. 

For the purpose of this dissertation, one would point out that the term ‘serious 

and persistent breach of the Banking and Financial Services Act’ does not 

clearly refer to the laws that relate to corporate governance. In effect it is not 

clear whether the laws that relate to corporate governance fall within the 

category, the breach of which would cause the revocation of a financial service 

licence. Could a bank or financial institution lose its licence for seriously and 

persistently breaching the provisions of the Banking and Financial Services Act 

that deal with corporate governance? Unfortunately, that question cannot be 

answered by just looking at the law. It can therefore be argued that this is a 

question of fact that is best decided on a case-by-case basis. Although 

admittedly, this approach does not benefit the banks and financial institutions 

because it does not help to guide them on priority corporate governance areas to 

focus on, to avoid a revocation of the licence. One last observation concerning 

licensing is that the Banking and Financial Services Act criminalises the 

provision of banking services or financial services by persons without a licence. 

                                                
118 Section 15 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
119 Section 16 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
120 Section 16 (1) (c ) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
121 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
122 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
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A conviction may attract a fine or imprisonment of a term not exceeding five 

years or both.123  

In terms of ownership and administration, the Banking and Financial 

Services Act affects corporate governance of banks and financial institutions in 

several ways beginning with the laws on shareholding in banks and financial 

institutions. 

Ownership 
The Banking and Financial Services Act prohibits the issuing of shares of 

any class or series except with the approval of the Bank of Zambia.124 In the 

same vein, no one person is allowed to control more than 25 per cent of the total 

votes that could be cast on any general resolution at a general or special 

meeting. This restriction on the amount of control on the voter’s rights does not 

apply to a company that is publicly listed on a securities exchange outside 

Zambia, acceptable to the Bank of Zambia.125 The contravention of this rule 

attracts a penalty of a fine or imprisonment of a term of up to five years.126 The 

law even gave a grace period of two years for those that were not compliant at 

the time this law came into force in 2005.127 This section hinders monopoly of 

control of the shares, which would invariably affect the operation of the Board 

and in turn management of banks and financial institutions negatively. This 

intention is further underscored by the regulation that precludes any person 

having control of a financial service provider to acquire or maintain control over 

another financial provider, without written approval of the Bank of Zambia.128 

The law further prohibits ownership of shares by trusts altogether, in a bank or 

financial institution.129 Apart from just prescribing, the type of shareholding 

required in a bank and financial institution the Banking and Financial Services 
                                                
123 Section 17 (4) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
124 Section 23 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
125 Section 23(1)(b) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
126 Section 22 (6) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
127 Section 23A (2) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
128 Section 24 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
129 Section 24 A of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
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Act impacts further on the corporate governance of banks and financial 

institutions by providing that banks and financial institutions are not allowed to 

effect corporate restructuring with another company that is not a bank, financial 

institution or financial business.130 Corporate restructuring is defined in the 

Banking and Financial Services Act as an amalgamation of a bank and financial 

institution with another company or the transfer by a bank or financial 

institutions to another company of the whole or more than the prescribed part of 

its assets or liabilities in Zambia otherwise than in the ordinary course of 

business.131 The bank or financial institution that seeks to enter into any form of 

corporate restructuring must obtain the consent of the Bank of Zambia.132 To 

apply for consent for corporate restructuring the applicant bank or financial 

institution should include a statement of the nature of the proposed transaction 

and the text of all material documents required to implement the transaction.133 

In considering the application for corporate restructuring, the Bank of Zambia 

will investigate the capital adequacy,134 financial condition, resources and 

history of the applicant.135 Other factors to consider include; experience and 

character of directors and management of the applicants and the prospects of 

profit for the prospective corporate restructuring.136  These factors are very 

similar to the issues under scrutiny when the company is applying for a licence 

to conduct banking or financial services. The idea seems to be that the Bank of 

Zambia is interested with the conditions prevailing at the said bank or financial 

institution to evaluate whether at that time immediately prior to the application 

the applicants meet the criterion and the restructuring will bear more good than 

harm to the financial sector of the country. 

                                                
130 Section 26 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
131 Section 25 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
132 Section 26 (2) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
133 Section 27 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
134 Section 28 (a) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
135 Section 28 (b) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
136 Section 28 (1) (c),(d),(e) of the Banking and Financial Services Act Chapter 387 of the Laws 
of Zambia. 
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The effect of the corporate restructuring is a new entity that is vested with 

all assets and liabilities as the old entities had.137 There is a carry over of all 

agreements, contracts, and mortgages to the new entity and the rights of all the 

creditors are not affected by the corporate restructuring.138 

Administration  
In addition to shareholding and corporate restructuring, the Banking and 

Financial Services Act139 has a direct bearing on the core aspects of the 

management and control of the company that is licensed to carry out banking or 

financial services. It sets out the corporate governance framework within which 

banks and financial institutions must work. It places a mandatory obligation for 

every bank, financial institution and incorporated financial business to have a 

board of directors and vests all the powers and control of management in the 

board of directors.140 It further provides that the board of directors must be in 

charge of the formulation of the policies of the bank, financial institution and 

financial business.141 This places the board of directors of a bank and financial 

institution at the centre and heart of corporate governance of the bank and 

financial institution. The board of directors must have no less than five 

members.142 There appears to be no upper limit to this. There is also no directive 

about whether the number of directors should be an even or odd number.  

The majority of all board members of a bank and financial institution 

should not be employees of the banks and financial institutions.143 This is in a 

bid to ensure that there are many independent and non-executive directors that 

will bring independent minds to bear on the happenings in the bank and the 

financial institution. The chief executive officer (CEO) and the chief financial 

officer (CFO) are not allowed to hold more than one office in a bank or financial 

                                                
137 Section 29 (1) (a) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
138 Section 29 (2) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
139 Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
140 Section 30 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
141 Section 30 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
142 Section 30 (1) of the Banking and Financial services Act Chapter 387 of the Laws of Zambia. 
143 Section 32(1) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
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institution at a time.144 The qualifications for a director, CEO, CFO and manager 

of a bank and financial institution are the same. A person will not be qualified to 

be appointed a director, CEO, CFO and manager if the person: does not have 

integrity and professional experience;145 is not above 21 years;146 has been 

adjudged bankrupt in Zambia or elsewhere before;147 is a convicted felon or 

convicted for any crime involving dishonest conduct;148 has been declared 

mentally insane;149 has been a director, CEO, CFO or manager of a company 

adjudged insolvent, liquidated or entered into composition with it’s creditors in 

Zambia or elsewhere;150or is under suspension or removed from office under the 

act; or has been removed from an office of trust on account of  misconduct or 

breach of trust by a competent court in Zambia or elsewhere.151 A director 

requires written approval from the Bank of Zambia to be able to be a director in 

more than one financial service provider at the same time.152 Furthermore, the 

law has gone to the extent of codifying the duties of the directors.153 It is worth 

pointing out that the duties of directors are the same with the duties imposed on 

the CEO, CFO and the managers of the banks and financial institutions. The 

duties are mandatory. The duties of the directors, CEO, CFO and managers of 

the financial enterprise stipulate that they must act at all times with honesty, in 

good faith, and in the best interest of the financial service provider.154  

Additionally, the Banking and Financial Services Act provides extensive 

disclosure of interest requirements for directors, CEO’s, CFO’s and managers of 

a financial services provider. On an annual basis, a director is required to declare 

                                                
144 Section 30A of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
145 Section 31(1)(a) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
146 Section 31 (1)(b) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
147 Section 31 (1)( c ) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
148 Section 31 ( 1) (d) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia.  
149 Section 31 (1) (e) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
150 Section 31(1)(f) and (g) of the Banking and Financial Services Act Chapter 387 of the Laws 
of Zambia. 
151 Section 31 (1) (h) of the Banking and Financial Services Act Chapter 387 of the laws of 
Zambia. 
152 Section 31 (4) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
153 Section 33 (a) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
154 Section 33 (a) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
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in writing to the board the names and addresses of the directors associates and 

full participants of every material interest.155 An interest is classified as material 

if it relates to the wealth, business or family interests of the person having 

interest.156 Furthermore, a person has material interest in a company of which 

the person owns, directly or indirectly more than 10 per cent of any class of the 

voting shares or of which the person is a director;157 and any partnership in 

which the person is a partner158and persons have a material relationship with 

each other if they are associated,159that is, one person is a company of which the 

other is a manager or director,160 one person is a company controlled by the 

other person,161 one person is a partnership of which the other is a partner; both 

members are members of  a voting trust or other arrangement relating to shares; 

one person is the spouse, parent, child, brother, or sister of the other person or of 

the other person’s parent, child, brother or sister.162 

The duty to disclose these material interests is not just on the director, but 

extends to the CEO, CFO and manager of the bank or financial 

institution.163Failure to comply with these disclosure requirements by a director, 

CEO, CFO or manger may lead to the financial service provider, or its 

shareholders or the Bank of Zambia to apply to court to set aside a contract 

involving the material interest of the said officers of the financial service 

provider.164 Apart from this, the director CEO, CFO and manager who fail to 

                                                
155 Section 35 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia.  
156 Section 35(10) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
157 Section 35(10)(a)(i) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
158 Section 35 (10) (a) (ii) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia.  
159 Section 2 (3) (b) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
160 Section 2(3) (b) (i) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
161 Section 2(3) (b) (ii) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
162 Section 2 (3) (b) (v) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
163 Section 35(2) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
164 Section 35 (9) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
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disclose material interests in a contract or proposed advance is liable on 

conviction to a fine and suspension by the Bank of Zambia.165 

The Banking and Financial Services Act further imposes duties on 

directors, CEO’s, CFO’s, agents, accountants, legal advisers or any other adviser 

of a financial service provider not to negligently make any false or misleading 

statement in any report or statement of the financial services provider.166 The 

officers aforementioned are also not allowed to obstruct an auditor from the 

proper performance of their duties as an auditor or a lawful inspection by a Bank 

of Zambia inspector. The penalty for obstructing an auditor or a lawful 

inspection is a fine or imprisonment of not more than one year.167 

As regards the directors and managers, the Banking and Financial Services 

Act empowers the minister of finance to suspend any director, CEO, CFO, or 

manager who fails to take all reasonable steps to secure compliance with the 

Banking and Financial Services Act. The suspension may not extend beyond six 

months.168 The Bank of Zambia may recommend the actual removal from office 

of a director, CEO, CFO or manager without suspension. 

Operations 
A bank or financial institution is obliged to establish and make available in 

writing, procedures for dealing with complaints made by customers concerning 

their relations with the financial service provider.169  

A manager or employee of the financial service provider must be 

designated to deal with all complaints received by the financial service 

provider.170 The record of all complaints received by the financial service 

                                                
165 Section 35 (8) and 35 (9) (b) of the Banking and Financial Services Act Chapter 387 of the 
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166 Section 36 (a ) of the Banking and Financial Services Act Chapter 387 of the Laws of 
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167 Section 36 (b) of the Banking and Financial Services Act Chapter 387 of the Laws of 
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168 Section 37(1) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
 
169 Section 48 (a ) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia.  
 
170 Section 48 (b) of the Banking and Financial Services Act Chapter 387 of the Laws of 
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provider must be kept for at least two years or any longer period prescribed by 

the Bank of Zambia.171 The Banking and Financial Services Act places a very 

high premium on the manner in which banks and financial institutions interact 

with the members of the public and customers. The foregoing provisions show 

that a financial service provider is bound to consider the complaints of its clients 

and customers and have established channels and systems to deal with such 

complaints. The duty to maintain confidentiality, of all confidential information 

obtained in the course of service by the financial service provider extends to 

every director, CEO, CFO, manager and employee of the bank or financial 

service provider.172 Only in instances where the customer has expressly given 

consent, or the court orders for that information or the Bank of Zambia requests 

such information is there an exception to this rule.173 The Banking Financial 

Services Act prescribes that the records or registers must be maintained in 

bound or loose form, photographic form, electronic or mechanical data 

processing format.174 

The provisions of the Banking and Financial Services Act that relate to the 

treatment of customer complaints, customer information and confidentiality seek 

to protect one of the very important stakeholders in the financial sector, the 

customer. This duty equally applies and extends towards directors, CEO’s, 

CFO’s, managers and all employees of the financial service provider alike. Its 

one of the few duties that extends all the way from directors down through to 

management and every other employee regardless of their level. 

 

                                                
171 Section 48 (b) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia.  
 
172 Section 50 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia.  
 
173 Section 50 (2) of the Banking and Financial Services Act Chapter 387 of the Laws of 
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Financial Accountability 
The law places a mandatory obligation on directors to present the financial 

statements to the shareholders during the annual general meeting.175 The 

financial statements must contain a balance sheet, a profit and loss account, a 

cash flow statement, a statement of changes in shareholders equity and capital 

adequacy computation.176 Additionally, the directors must present a directors 

report containing common enterprise and party transactions; risk management 

processes and practices; during the past year, directors interests disclosed; the 

existence of prohibited borrowing or lending and internal controls.177 Apart from 

that, the directors are obliged to present the auditor’s report to the shareholders 

in the annual general meeting.178 The financial statements of the financial 

service provider must be sent to the Bank of Zambia and each shareholder at 

least 21 days prior to the annual general meeting.179 Every bank and financial 

institution shall also publish in a newspaper of general circulation in Zambia a 

copy of its annual financial statements and its monthly financial statements.180  

The law makes it mandatory for a financial service provider to appoint an 

auditor approved by the Bank of Zambia and a member in good standing of the 

Zambia Institute of Certified Accountants.181 The duties of the auditor include 

auditing the accountants and to make a report to the shareholders on the annual 

balance sheet, profit and loss account and other matters required by the Act.182 A 

                                                
175 Section 56 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
  
176 Section 56 (a) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
 
177 Section 56 (a) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
 
178 Section 56 (3) of the Banking and Financial Services Act Chapter 387 of the Laws of 
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director, CEO, CFO, manager or employee of that financial service provider or 

any person associated or affiliated with it shall not be qualified as an auditor.183  

The auditor is empowered by the Banking and Financial Services Act to 

have access at all times to all books, accounts and records of the financial 

service provider and is entitled to be granted explanation and information from 

the directors, CEO, CFO, managers, in order to perform the auditor duties under 

the Banking and Financial Services Act.184 Furthermore, the auditor is granted 

immunity with respect to any claim against the auditor regarding any oral or 

written statement made in good faith.185 Apart from making the appointment of 

an auditor mandatory, the law puts an obligation on the bank and financial 

institution to establish an audit committee.186 The composition of the committee 

should include at least three directors, a majority of whom are persons who do 

not hold the offices of CEO, CFO, manager or employee of the bank or financial 

institution.187 The duties of the audit committee include reviewing the annual 

financial statements before they are approved by the directors;188 ensure proper 

internal controls and procedures are in place;189 meet with the auditor to discuss 

the annual statement, the returns, investments and transactions and to report to 

the directors before any approval is given by the board to any financial 

statement of the financial service provider.190 The audit committee may call a 

meeting of the board to consider any matter of concern to the committee191 and 

                                                
183 Section 63 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
 
184 Section 64 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
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185 Section 66 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
 
186 Section 62 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of 
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shall meet at least once per quarter.192 A member of the audit committee who 

votes against a resolution carried by the majority shall provide a written 

statement explaining the reasons for that dissent.193 A certificate of compliance 

with these rules must be sent to the Bank of Zambia within six months after the 

end of the financial year.194 It is worth noting that that the above-mentioned 

provisions put emphasis on the need for a financial service provider to appoint 

an auditor and an audit committee. The composition of the audit committee must 

be independent persons without any form of ties or connections to the financial 

service provider, to ensure that there is total independence of the auditor in the 

execution of duties.   

Supervision and Prudential Regulation 
The Bank of Zambia is empowered under the law to conduct inspections 

on financial service provider to determine whether it is in a sound financial 

condition and operating safely and complying with the provisions of the 

Banking and Financial Services Act and any of the laws of Zambia in the 

conduct of their business.195In instances where the financial service provider 

refuses to comply with the directive of the Bank of Zambia; or refuses to have 

an inspection; or in the case where an inspection is carried out and that 

inspection reveals unsafe and unsound practices; or that the financial institution 

is unable to continue its operations; or that the financial service provider’s 

capital is less than the prescribed minimum;196 then the Bank of Zambia has 

authority in the aforementioned circumstances to take supervisory actions. The 

supervisory actions include: taking possession of the financial service 

                                                                                                                              
 
192  Section 67 (6) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia.  
 
193 Section 67 (8) of the Banking and Financial Services Act Chapter 387 of the Laws of 
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194 Section 67 (a) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
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provider;197 suspending the financial service provider’s licence for not more 

than six months;198 restructuring or revoking the licences.199 These actions can 

only be taken once the Bank of Zambia has informed the minister of finance 

regarding its intention to take such action.200 The implications of the Bank of 

Zambia taking possession of a financial institution are vast and wide. The first 

thing that happens when the Bank of Zambia takes possession is that it becomes 

vested with the full and exclusive powers of management and control of the 

financial service provider.201 This power allows the Bank of Zambia to continue 

or discontinue any operations,202 to borrow money on the security of the assets 

of the financial services provider,203 with or without security; to stop or limit the 

payment of any obligation;204 to employ or re-employ or retain in employment 

any officer or employee;205  to execute any instrument in the name of the 

financial service provider and to initiate any legal action or legal proceedings;206 

to terminate the interests of shareholders at a value to be determined by the 

court;207 and to enforce the individual liability of the directors and of the 
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shareholders of the financial service provider, incurred in the ordinary course of 

business or on unpaid shares;208 The law further allows the financial service 

provider to challenge the possession by the Bank of Zambia in court within 21 

days after possession.209 The right to challenge the Bank of Zambia possession 

on any bank or financial institutions extends to any interested person acting on 

behalf of the financial service provider.210 

These sweeping powers of taking possession of a financial service 

provider that is vested in the Bank of Zambia have been used before. An 

interesting case in point is the possession of Finance Bank Zambia Limited. It 

would be good to analyse this particular event to observe how the laws, rules 

and regulations that have been under focus in this chapter have been applied.  

 

The possession of Finance Bank Zambia Limited by the Bank of 
Zambia 

The Bank of Zambia conducted several inspections on Finance Bank 

Zambia Limited during the period 2007 to 2010.211 The inspections revealed that 

Finance Bank Zambia Limited had weak corporate governance and risk 

management systems facilitating the persistent breach of the Banking and 

Financial Services Act, subsidiary legislation and other regulations.212  

The particular violations that the inspections revealed included breaches of 

the Banking and Financial Services Act: 

a) Limitation on voting control section 23(2); 

b) Conduct of directors, CEO’s, CFO’s and managers section 33; 

c) Disclosure of interest section 35; 

d) Credit Administration section 52; 
                                                
208 Section 84 A (h) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia.  
 
209 Section 84C of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
 
210 Section 84 C of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
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e) Submission of prudential returns section 36;213  

The Bank of Zambia concluded that the findings showed blatant violations 

of the Banking and Financial Services Act  and warranted the exercise of its 

supervisory powers pursuant to section 81 (1) (c ) (i )and (ii) of the Banking and 

Financial Services Act as read with section 81 (2) (a) of the Banking and 

Financial Services Act.214 On 10 December 2010, the Bank of Zambia took 

possession of Finance Bank Zambia Limited at 16:00 hrs.215 The Bank of 

Zambia saw it fit to proceed to terminate shareholders interests in line with 

section 84A (g) of the Banking and Financial Services Act.216 This step was 

seen by the central bank as necessary to unravel the obscure shareholding 

structure of Finance Bank Zambia Limited.217 Furthermore, Bank of Zambia 

appointed an agent First Rand Limited to run the affairs of Finance Bank 

Zambia Limited whilst it was under possession. Mr Leonard Haynes was 

appointed as interim CEO of Finance Bank (in possession).218 The Bank of 

Zambia moved swiftly and removed the managing director and CEO, executive 

directors responsible for special projects, finance and credit, corporate banking 

and marketing, treasury and international banking, retail banking, and financial 

consultant.219 The Bank of Zambia then decided that the best course of action 

would be to restructure Finance Bank Zambia Limited by means of purchase 

and assumption transaction with another healthy bank.220 The parent company of 

First National Bank, the First Rand Group was selected as favourites to take up 

this role.221 Under the purchase and assumption transaction Finance Bank 

Zambia Limited was to have selected assets and liabilities purchased by First 

                                                
213 Ibid.  
214 Ibid. 
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217 Bank of Zambia statement on the acquisition of selected assets and liabilities of Finance Bank 
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National Bank Zambia Limited.222 However, certain residual assets and 

liabilities were to remain under the care of the Bank of Zambia through Finance 

Bank Zambia Limited (in possession).223 The Bank of Zambia made this 

announcement about the acquisition to the public on 12 September 2011. Less 

than a month later on 7 October 2011, the Bank of Zambia announced that 

Finance Bank Zambia Limited had been handed back to its previous 

shareholders and would continue to conduct normal operations.224  

To start with, on 10 December 2010 the Bank of Zambia Governor issued 

a press statement, announcing the possession of Finance Bank Zambia limited 

was necessitated after inspections conducted between October, 2009 and 

October 2010.225 In a subsequent official communication by the Bank of Zambia 

public relations department, it was mentioned that the inspections were 

conducted during the period 2007 to 2010.226 Interestingly, the Bank of Zambia 

decided to move in and take over Finance Bank of Zambia Limited and 

appointed agents to conduct the possession and stabilisation of Finance Bank.227 

They settled for First Rand Group.228 Between 10 December 2010 and 12 

September 2011, First Rand Group fulfilled their mandate as agents by 

controlling and managing Finance Bank.229 When the time came to consider 

restructuring Finance Bank, the Bank of Zambia decided that First National 

Bank Zambia Limited (part of the First Rand Group) should purchase certain 

selected assets and selected liabilities of Finance Bank.230 While Finance Bank 

would remain with what the central bank termed as toxic assets and liabilities. 
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Those toxic assets and liabilities were to remain the responsibility of Finance 

Bank (in possession).231  

This announcement of the acquisition by the Finance Bank of selected 

assets and liabilities of the Finance Bank was made on the backdrop of having 

terminated the shareholding of the shareholders of Finance Bank.232 Just less 

than a month after the announcement of First National Bank Zambia acquiring 

selected assets of Finance Bank acquisition was made on 12 September 2011, 

the Bank of Zambia announced on 7 October 2011 that Finance Bank Zambia 

Limited had been handed back to its previous shareholders. The million rand 

question is what dramatically changed between 12 September 2011 and 7 

October 2011? I wish to argue that the answer is politics. The politics of Zambia 

changed during that period. On 20 September, 2011 Zambia held its tripartite 

presidential, parliamentary and local government elections.233 On the 23 

September 2011, the Chief Justice of the Republic of Zambia announced that Mr 

Michael Sata of the Patriotic Front (PF) had won the elections and defeated, 

incumbent Mr. Rupiah Banda of the Movement for Multiparty Democracy 

(MMD).234 This means that the government had changed and therefore the 

approach of the new government differed with the previous government. One 

important point to note, is that in as much as section 84A (g) of Banking and 

Financial Services Act empowers the Bank of Zambia to terminate the interests 

of the shareholders at a value to be determined by the court;235 there is no 

express provision of the Banking and Financial Services Act that empowers the 

Bank of Zambia to re-instate the interests to the shareholders once a termination 

has been effected. It should also be noted that in all previous press statements 

the Bank of Zambia extensively quoted provisions of the Banking and Financial 

Services Act. However, in the Bank of Zambia’s announcement of the reversion 

to the previous shareholders there was no reference whatsoever to any legal 

provision. Furthermore, one would not be faulted for arguing that since the 
                                                
231 Bank of Zamia statement op cit (n 223). 
232 Bank of Zambia statement op cit (n 211). 
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original shareholders would welcome such a move in any event, no one would 

be ready or willing to challenge the legality of reinstating the interests of the 

previous shareholders.  

The case of Finance Bank Zambia Limited shows just how powerful 

politics is in the application and enforcement of laws relating to corporate 

governance in the banking and financial sector. This view is further fortified by 

the Banking and Financial Services Act, which grants the minister of finance 

power to exempt any bank or financial institution from any or all of the 

provisions of the Act.236  

This view of politics coming into play is strengthened by the fact that in 

previous instances where the Bank of Zambia had moved in to posses a bank, 

there was never a reversion of interests to the previous shareholders.237 

Additionally, the agents appointed were all local agents and not foreign entities 

like First Rand Group. For instance, when Commerce Bank was taken over by 

Bank of Zambia in April 2000, Indo Zambia Bank was appointed as the Bank of 

Zambia agents and when Chase Trust Bank was taken over by the Bank of 

Zambia, the Zambia National and Commercial Bank was tasked to be the Bank 

of Zambia agent in December 1997.238 In all these examples, there was no 

reversion of the interests to the previous shareholders. 

On the other hand, admittedly, one could argue that once the possession of 

the bank has ceased then automatically, the termination would also be reversed. 

However, that argument may fall on its face because the termination of 

shareholders interests is not an automatic consequence of possession of a bank 

but rather an independent action that could occur after the possession has taken 

place.239 Therefore, since it does not happen as an automatic consequence of 

possession of the financial service provider, the reinstatement of the interests 

likewise may not automatically occur once possession has been undone. The law 

does make provision for any interested party to challenge the possession in court 
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within 21 days of the occurrence of the possession.240 The termination of 

possession could therefore be done with the courts intervention, which could 

include an order for reversion to previous shareholders.241  

It remains clear that there is no particular section that empowers the Bank 

of Zambia to restore the shareholding to the previous shareholders after 

termination of shareholding has been undone. 

 

The Bank of Zambia Act242 

For the purpose of this dissertation, I will make a very brief and restricted 

view of the Bank of Zambia Act, concentrating on the issues that directly affect 

the corporate governance of banks and financial institutions. 

The Bank of Zambia is established by the Bank of Zambia Act.243 It is 

mandated to formulate and implement monetary and supervisory policies in 

order to ensure the maintenance of price and financial systems stability, thereby 

promoting macro economic development.244 The principle functions of the Bank 

of Zambia are to licence and regulate the activities of banks and financial 

institutions to promote the safe, sound and efficient operations and development 

of the financial system; promote efficient payment mechanisms and to regulate 

all matters relating to the currency in the Republic of Zambia.245 It is worth 

noting that the minister of finance has power under the Bank of Zambia Act to 

convey to the Bank of Zambia governor such general or particular government 

policies and the Bank of Zambia is bound to implement and give full effect to 

such policies.246 

The foregoing provisions of the Bank of Zambia Act reveal the sweeping 

powers and influence that the minister of finance and central government has in 

the operations of the Bank of Zambia. The Bank of Zambia is under a 

mandatory obligation to give full effect to the policy directives it receives from 
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the minister of finance. This directly impacts on the manner the Bank of Zambia 

will carry out its functions as a regulator of banks and financial institutions. It 

follows that politics has found room to reside in the operations of the Bank of 

Zambia and this invariably affects the way in which the Bank of Zambia will 

regulate the banks and financial institutions. This ultimately impacts on how the 

central bank implements compliance to corporate governance laws, rules and 

regulations. 

 

The Companies Act247   

As we look at the Companies Act,248 it is important to note that in relation 

to banks and financial institutions the provisions of the Banking and Financial 

Services Act supersede the Companies Act. In the event of any conflict between 

the two, the Banking and Financial Services Act will prevail.249 Furthermore, 

the provisions of the Companies Act do not affect the law that relates to 

companies that are carrying out the business of banking and insurance.250 

However, we are aware that before these banks and financial institutions are 

granted licences to conduct financial business they must first be incorporated as 

companies.251 Of particular interest in this regard are the provisions that relate to 

the requirements to incorporate a company that directly impinge on the 

corporate governance structure of that company before it presents itself to the 

Registrar of Banks and Financial Services as a worthy applicant for a licence. 

We will take a brief look at these provisions hereunder. 

To incorporate a company in Zambia, the law requires at least two people 

(or more) to subscribe their names to the application for incorporation.252 The 

application must be lodged with the Registrar of Companies and should be 

accompanied by: the proposed articles of the company,253 a statutory 

declaration, signed consent from each person named in the application as 
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director/or secretary of the company.254 The application must be signed by each 

subscriber and specify the following details: proposed company name, physical 

and postal address of proposed registered office, the type of company to be 

formed, share capital of the company, the names of the first two directors and 

company secretary, the name of the person lodging the application, nature of 

proposed business and proposed date of subsequent financial year for 

company.255 A subscriber to an application for incorporation of a company must 

be over 18 years, not bankrupt or of unsound mind.256  

When we were looking at the Banking and Financial Services Act, it was 

mentioned that the registrar of banks and financial institutions must have a copy 

of the articles of association of a company as part of the information required 

during the application process.257 This leads one to ask, what is really contained 

in the articles of association? The Companies Act has standard articles,258 which 

applicants are allowed to adopt as their own.259 The standard articles have a 

heading, which states: ‘regulations for management of a company limited by 

shares.’260 Some of the relevant portions of the standard articles will give some 

insight as regards what type of regulations are acceptable for the incorporation 

of a company. The standard articles are the bear minimum required to fulfil the 

conditions set by the law on having articles. As the law provides that, the 

articles of a public company or a private company shall be deemed to have 

adopted the standard articles.261 The relevant aspects of the standard articles deal 

with general meetings, directors, proceedings of directors, and the appointment 

of the managing director. 

A director has power to convene a general meeting whenever he thinks its 

necessary, by notice.262 The notice must state the place, time and nature of the 
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260 First Schedule of the Companies Act Chapter 388 of the Laws of Zambia. 
261 Section 7 (5) of the Companies Act Chapter 388 of the Laws of Zambia. 
262 Division 10 Regulation 40 (1) of the First schedule of the Companies Act Chapter 388 of the 
Laws of Zambia. 
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business to be transacted at the meeting.263 The standard articles also make 

provision for the manner of proceedings at general meetings. The general 

meeting cannot transact any business unless the quorum of members is present 

at the time of the meeting.264 Two members shall constitute a quorum.265 The 

directors should elect a chairman from among themselves. The manner of voting 

at a general meeting is by share of hands unless a poll is demanded by the chair, 

or 3 members or their proxies.266 Furthermore, the articles prescribe that the 

office of a director would become vacant if the director makes any arrangement 

or composition with his/ her creditors.267  The directors are empowered to 

appoint a managing director to exercise any powers that the directors possess.268 

In effect, the standard articles do not contain regulations for the 

management of a company limited by shares per se. They contain rules on how 

directors should convene meetings, make notices, the requisite quorum at 

meetings, and how voting ought to be done at meetings. In general, they contain 

regulations that have to do with the way directors are to interact with each other 

and to a short extent, the way shareholders ought to vote. Strictly speaking, the 

only aspects that relate to management of the company are the appointment of a 

managing director.269 The law makes it a requirement for a company to have 

articles, particularly if it is a company that intends to apply for a licence to 

provide financial services. As can be seen from the foregoing, the information 

contained in the standard articles is generally insufficient to prescribe the type 

and nature of management in a company as it only addresses the directors and 

how they go about some of their roles such as convening general meetings and 

voting. There is little link in the standard articles between the directors and the 

management. Additionally, there is no prescription of how the managing 

                                                
263 Division 10 Regulation 40 and 41 of the First schedule of Companies Act Chapter 388 of the 
Laws of Zambia. 
264 Division 10 Regulation 42 (1) of the First schedule of Companies Act Chapter 388 of the 
Laws of Zambia. 
265 Division 10 Regulation 43(9) of the First schedule of the Companies Act Chapter 388 of the 
Laws of Zambia. 
266 Division 10 Regulation 54(1) of the First schedule of the Companies Act Chapter 388 of the 
Laws of Zambia. 
267 Division 12 Regulation 58 of the First schedule of the Companies Act Chapter 388 of the 
Laws of Zambia. 
268 Division 15 Regulation 66 (1) of the First schedule of the Companies Act Chapter 388 of the 
laws of Zambia. 
269 Division 15 Regulation 66 (1) of the First schedule of the Companies Act Chapter 388 of the 
Laws of Zambia. 
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director should conduct the day to day affairs of the management of the 

company. Therefore, even though the articles of association are sought for the 

purpose of the licensing application the information contained therein is not fit 

for purpose. 

 

The Banking and Financial Services (Corporate Governance) 

guidelines270 

 The Bank of Zambia introduced these guidelines pursuant to its powers 

under the Banking and Financial Services Act.271 These corporate governance 

guidelines are applicable to all banks and financial institutions operating in 

Zambia.272 

The guidelines are divided into 15 major areas covering the following matters: 

(i) Shareholders 

(ii) Ethical standards and corporate values 

(iii) Board responsibilities and composition 

(iv) Board committees  

(v) Evaluation of board performance 

(vi) Roles of senior management 

(vii) Reporting and disclosure 

(viii) Remuneration 

(ix) Risk management 

(x) Internal audit  

(xi) Internal control compliance 

(xii) External auditors  

(xiii) Stakeholders interests  

(xiv) Board relationship with supervisors 

(xv) Transparency.273 

 

We will look at each of these principles. 

 

                                                
270 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006.   
271 Section 125 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia 
272The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 3. 
273 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006  
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1. Shareholders  

Shareholders are to be active and should engage constructively with the 

entities they own shares in through their participation at general meetings.274    

2. Ethical standards and corporate values  

The board of directors should commit to achieving long-term shareholder 

value with the highest level of integrity and ethics. Consequently, the directors 

and senior management must be an example of trust, integrity, honesty, 

judgment, respect, responsibility and accountability.275                                       

3. Board responsibilities and composition 

The board shall have a balance of skills, knowledge, experience and 

perspectives amongst the directors in order to ensure that the board works 

effectively in building long-term safety and soundness of the institution.276         

4. Board committees  

The board should use committees to assist it in discharging its duties and 

responsibilities. The committees shall consist mostly of non-executive 

directors.277                                                                                                            

5. Evaluation of board performance  

The board should embrace self-evaluation as a proactive measure to 

encourage excellence and higher performance levels.278                                      

6. Roles of senior management  

Management under the direction of the CEO must conduct the affairs of 

the business ethically and through the strategic plan, established by the board of 

directors.279                                                                                                                                                  

  

                                                
274 The Zambia Banking and financial services (Corporate Governance) guidelines 2006 page 6 
paragraph 5. 
275 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006  page 
4, paragraph 6.  
276 The Zambia Banking and Financial Services (Corporate Governance ) guidelines 2006 page 
7, paragraph 7. 
277 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
10, paragraph 8.  
278 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
11 paragraph 9. 
279 The Zambia Banking and Financial Services (Corporate Governance ) guidelines 2006 page 
12, paragraph 10.  
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7. Reporting and disclosure 

The board shall require integrity of all-financial reporting and balance of 

disclosures of the affairs of the institution.280 

8. Remuneration 

The remuneration of directors and executives shall be transparent, fair and 

reasonable.281 

9. Risk management 

The corporate governance structures in an institution must include 

structures that identify, monitor and manage all material risks. The board must 

verify that the institution has put in place appropriate processes to deal 

effectively with risk management.282  

10. Internal Audit 

Internal audit must work to assure the institution that the processes in 

place of control and mitigation of risk are adequate, effective and efficient.283  

11. Internal control compliance  

It is largely connected to principles 9 and 10 relating to risk management. 

The institution must ensure compliance with all applicable laws and strengthen 

capacity to respond appropriately to business opportunities.284  

12. External auditors 

The board shall ensure the quality and independence of the external audit 

process.285 

 

                                                
280 The Zambia Banking and Financial Services (Corporate Governance ) guidelines 2006 page 
14, paragraph 11.  
281 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
15, paragraph 12. 
282 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
16, paragraph 13. 
283 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
17, paragraph 14. 
284 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
19, paragraph 15. 
285 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
20, paragraph 16. 
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13. Stakeholder interests  

The board shall respect the interests of stakeholders within the context of 

institutions ownership and its purpose.286 

14. Board relationship with supervisors 

The board shall strive to maintain a relationship with the Bank of Zambia 

that promotes mutual trust and confidence.287  

15. Transparency 

Transparency must be the foundation upon which the shareholders, 

stakeholders effectively and properly hold the board of directors and senior 

management accountable.288  

The Bank of Zambia introduced the banking and financial services 

corporate governance guidelines in 2006.289 It is my contention that the 

introduction of these regulations was an admission on the part of the Bank of 

Zambia that on its own the Banking and Financial Services Act would not be 

able to adequately promote good corporate governance. Hence, the importance 

of these guidelines to the proper management of banks and financial institutions 

cannot be overemphasised. In terms of the substance of the guidelines, they 

seem to provide a solid basis for promoting corporate governance in the sense 

that they are broad in the scope of the players that they envelope. They deal with 

different stakeholders, shareholders, the board of directors, and senior 

management. This presents a broad based approach of all the essential 

components of the banks and financial institutions as corporate citizens.  

Whether these guidelines would still be a shining example in the light or 

under comparison to the South African system of corporate governance (King 

III) is yet to be answered in the next chapter.  

 

                                                
286 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
21, paragraph 17.  
287 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
21 paragraph 18.  
288 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 page 
22 paragraph 19. 
289 Preamble to the Zambia Banking and Financial Services (Corporate Governance) guidelines 
2006. 
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CHAPTER 4 
 

KING REPORT ON GOVERNANCE FOR SOUTH AFRICA 
2009 AND KING CODE OF GOVERNANCE PRINCIPLES 
(KING III)290 VS. CORPORATE GOVERNANCE LAW 
APPLYING TO ZAMBIAN BANKS AND FINANCIAL 
INSTITUTIONS 
 

In this chapter, I will attempt to compare the Zambian corporate 

governance laws, regulations and rules, which are applicable to banks and 

financial institutions with King III.291 By so doing, I will seek to establish 

whether the Zambian corporate law and regulations applying to banks and 

financial institutions adequately promote good corporate governance as 

determined and expressed in King III. 

To achieve this objective this chapter will be divided into two parts. Part I 

will isolate and expand on particular principles that will be under consideration 

in this paper. Part II will proceed to compare the Zambian corporate governance 

law and regulations applicable to banks and financial institutions with the said 

principles of King III, to see whether the laws adequately cover the aspects 

brought out by the principles. 

It is necessary to mention that this dissertation seeks to compare the 

Zambian corporate governance law applicable to banks and financial institutions 

law to King III because King III represents the finest of corporate governance in 

South Africa and the world.292 In fact, the reason King III has been identified as 

a model is because it is seen as a shinning example not only for Africa but also 

for the whole world.293 Today, corporate governance in South Africa is among 

the most advanced in the world largely supported by the three codes of 

governance principles.294 

                                                
290 King Report III and King Code III op cit (n8).  
291 Ibid. 
292Schulschenk, op cit (n9) 4.  
293 Ibid. 
294 Schulschenk, op cit (n9)  1,4.  
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To begin with, we will briefly look at the background of how the King III 

came about in order for us to have a comprehensive view of what King III 

stands for. 

Part I 
 

South Africa’s unique history has given rise to arguably strong affinity to 

the values of inclusivity, dialogue and consultation.295 These factors play an 

important role in the development of corporate governance in South Africa.296  

King I 
The King committee was commissioned in 1992 by the Institute of 

Directors amidst a period of tremendous political and economic turmoil.297 It 

was greatly influenced by the Cadbury report issued in the United Kingdom. At 

the time the first King Report, King I was released in 1994 it went beyond 

financial and regulatory aspects, placing a strong emphasis on inclusivity and 

the central role of the stakeholder. Stakeholder recognition was a key driver for 

King I.298 Furthermore, the King committee sought not only to address the poor 

state of corporate governance in South Africa but aspired to set international 

standards of best practise.299  King I was principles based. Its not law or 

regulation.300 King I dealt with five key areas: directors, audit, stakeholders, 

ethics and compliance.301 The 1994 Report of the King committee codified the 

standards of governance applicable to listed companies and other defined 

entities. For the first time in South Africa, the governance standards on 

companies listed on the Johannesburg Stock Exchange, large public entities, 

banks financial and insurance companies and large unlisted public corporations 

were regulated by more than just legislation.302 

                                                
295 Schulschenk, op cit (n9) 6. 
296 Ibid. 
297 Ibid.  
298 Schulschenk op cit (n9) 7. 
299 Ibid. 
300 Ibid. 
301 Ibid. 
302 Naidoo, Ramani Corporate Governance: An essential guide for South African Companies 
2ed ( 2009 ) 32. 
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King II  
In March 2002, the King committee published the second King Report 

(King II). King II included a review of King I in the light of the developments 

both locally and internationally.303 King II introduced the concept of the triple 

bottom line reporting which required companies in addition to their financial 

performance, to report on their social, health, ethical and environmental 

practices.304 Additionally, King II placed major emphasis on risk management 

as a responsibility of a company’s board of directors.305 Apart from that it made 

a specific reference to the African values of ‘Ubuntu’- ‘I am because you are, 

you are because we are’.306 King II also dealt with executive remuneration and 

IT governance.307 

King III 
 A third King Report became necessary because of the changes in the 

company law brought about by the South African Companies Act 2008 as well 

as the need to see alignment with international governance trends.308 King III, 

which was released in 2009, placed a strong emphasis on leadership, 

sustainability and corporate citizenship.309 It sets out aspirational best practise 

governance standards for all companies and corporate entities.310 In King III 

there is a clear shift from ‘comply or explain’ approach to ‘apply or explain’ 

approach.311 

 For the purpose of this dissertation, I have highlighted nine major 

principles that will be used to compare to the Zambian law and regulations 

applicable to financial service providers. I do not intend to reproduce the King 

Code and Report but to crop the major principles under the nine headings and 

see how these principles have been projected in the Zambian legal regime 

concerning banks and financial institutions. The headings are: 

 ‘(i) Ethical leadership and corporate citizenship 

                                                
303 Ibid. 
304 Ibid. 
305 Ibid. 
306 Schulschenk, op cit (n9) 10. 
307 Ibid. 
308 Naidoo, op cit (n302) 34. 
309 Schulschenk, op cit (n 9) 12. 
310 Naidoo, op cit (n302) 34. 
311 King Code III op cit (n8) page 10 
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 (ii) Board and directors 

 (iii) Audit committee 

 (iv) The governance of risk 

 (v) The governance of information technology 

 (vi) Compliance with laws, codes, rules and standards 

 (vii) Internal audit 

 (viii) Governing stakeholder relationship 

 (ix) Integrated reporting and disclosure.’312  

Hereunder we concisely expand on each of them as they are projected in King 

III.  

Ethical leadership and corporate citizenship 

The board should provide effective leadership based on an ethical 

foundation.313 The board should ensure that the company is and is seen to be a 

responsible corporate citizen.314 This implies that the board should consider not 

only the performance of the company, but also the impact of the company’s 

operations on society and the environment.315 One cannot talk in terms of good 

governance without effective and ethical leadership that is made up of 

responsibility, fairness and transparency.316  

Boards and directors 

The board should act as the focal point and custodian of corporate 

governance.317 It should appreciate that strategy, risk, performance and 

sustainability are inseparable.318 

The board should elect a chairperson of the board who is an independent 

non-executive director. The CEO of the company should not also fulfil the role 

of chairperson of the board.319 Furthermore, the board should comprise a 

balance of power, with a majority of independent non-executive directors.320 In 

terms of the appointment of the directors, they should be appointed through 

                                                
312 King Report III op cit (n8) 5. 
313 King Report III op cit (n 8) principle 1.1, 36. 
314 King Report III op cit (n8)  principle 1.2, 41.  
315 King Code III op cit (n8) principle 1.2.1, 36. 
316 King Code III op cit (n8) 16,17 
317 King Report III op cit (n8)  principle 2.1, 54. 
318 King Report III op cit (n8) principle 2.2,  55. 
319 King Report III op cit (n8) principle 2.16, 64. 
320 King Report III op cit (n8) principle 2.18,  73.  
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formal process and should be properly qualified and experienced.321 A 

nomination committee should assist with the process of identifying suitable 

members of the board.322 The evaluation of the board and its committee and 

individual members should be performed every year.323  Apart from this, the 

remuneration of directors and executives should be granted fairly and 

responsibly and should be open for disclosure.324  

Audit committee 

It is the responsibility of the board to ensure that the company has an 

effective and independent audit committee.325 The audit committee should 

comprise at least three members,326 who should b suitably skilled and 

experienced independent non-executive directors.327 The chairperson of the 

audit committee should be an independent non-executive director.328 The major 

functions of the audit committee are to oversee the integrity of the integrated 

report for which the board of directors is responsible;329 oversee the internal 

audit;330 form an integral component of the risk management process;331 

recommend the appointment of the external auditor and oversee the external 

audit process.332 The audit committee is responsible to the board of directors and 

shareholders on how it has discharged its duties.333   

The governance of risk 

The board of directors should determine the levels of risk tolerance at least 

once a year and should review these limits during periods of increased 

                                                
321 King Code III op cit  (n8)  principle 2.19   49.  
322 Ibid.   
323 King Code III op cit (n8) principle 2.22 and recommended practice 2.22.2, 52.  
324 King Code III op cit (n8) principles 2.25 and 2.26, 56, 57. 
325 King Report III op cit (n 8) principle 3.1,110.  
326 King Code III op cit (n8) recommended practice 3.2.2, 60.   
327 King Report III op cit (n8) principle 3.2, 112. 
328 King Report III op cit (n8) paragraph 11, 57. 
329 Cassim, op cit (n13) 446. 
330 Ibid. 
331 Ibid. 
332 Ibid. 
333 Ibid.  
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uncertainty or changes in the business environment.334 Undue, unexpected or 

unusual risks should be disclosed in the integrated report.335  

Governance of information technology (IT)  

IT governance should be the responsibility of the board of directors.336 

The IT governance framework should include the relevant structures, processes 

and mechanisms to enable IT to deliver value to the business and to mitigate IT 

risks. The CEO should appoint a chief information officer (CIO) to be 

responsible for the management of information technology.337 The board should 

monitor and evaluate significant IT investments and expenditure.338 

Compliance with laws, rules, codes and standards  

 The King III Report requires the board of directors to ensure that the 

company complies with all applicable and relevant laws and adherence to non-

binding rules codes and standards that apply to the company.339  

Internal audit 

The King III Report requires the board of directors to ensure that there is 

an effective risk based internal audit.340 The internal audit should provide a 

written assessment of the effectiveness of the company’s system of controls and 

risk management.341  

Governing stakeholder relationships 

It is important for the board of directors to understand that stakeholder 

perceptions affect a company’s reputation.342 Additionally the board of directors 

should strive to achieve the appropriate balance between various stakeholders 

including the efficient and expeditious resolution of disputes.343 

                                                
334 Ibid. 
335 Cassim op cit (n13) 447. See also King Code III op cit (n8) recommended practice 4.1.1 to 
4.1.4, 67 to 68. 
336 King Report III principle 5.1, 162. 
337 King Code III op cit (n8) recommended practice 5.3.3, 76. 
338 King Report III op cit (n8) principle 5.4, 167. 
339 Cassim, op cit (n 13) 448. 
340 Ibid. 
341 King Report III op cit (n8) principle 7.3, 187. 
342 King Report III op cit (n8) principle 8.1, 195. 
343 King Report III op cit (n8) principle 8.6,  204. 
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Integrated reporting and disclosure  

The board of directors should ensure the integrity of the company’s 

integrated report.344 Sustainability reporting and disclosure should be integrated 

with the company’s financial reporting.345 Sustainability reporting and 

disclosure should be independently assured. The general oversight and reporting 

of sustainability should be delegated by the board of directors to the audit 

committee, which should assist the board by receiving the integrated report to 

ensure the information is reliable and does not conflict with financial aspects of 

integrated report.346 

The foregoing passages briefly expound each of the major themes and 

principles of the King III Report. We will now proceed to look at the Zambian 

laws, rules and regulations through the lens of the said principles in a bid to 

answer the question does Zambian law that applies to banks and financial 

institutions adequately promote good corporate governance as espoused and 

expounded by the nine principles enunciated in the previous paragraphs? 

Part II 
 

This part seeks to align each of the principles of corporate governance 

referred to in the King III Report and Code with the Zambian laws, rules and 

regulations that apply to banks and financial institutions. 

Ethical leadership and corporate citizenship 
The terms ethical leadership and corporate citizenship are not used in the 

Banking and Financial Services Act.347Although the Banking and Financial 

Services Act provides that the registrar of banks and financial institutions must 

consider the character of the directors, major shareholders, owners and founders 

proposing to be concerned with the management of the business.348 My 

argument is that the reason for the registrar to single out character is to ensure 

                                                
344 Cassim, op cit (n 13) 457.  
345 King Report III (n8)  principle 9.2, 214. 
346 Cassim, op cit (n 13) 457. 
347 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
348 Section 7 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
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that ethical people, with character beyond reproach are trusted with the licence 

to conduct the business of financial services. Furthermore, the Banking and 

Financial Services Act also requires the CEO and CFO of the incorporated 

financial service provider to possess the requisite qualifications, expertise and 

integrity.349 That lends credence to my argument that the need to scrutinise 

character was to make sure that ethical people are applying for the licence. This 

requirement of integrity extends towards directors and managers of a financial 

service provider as one of the qualifications for holding such office.350 It is 

further amplified by the duties that every director, CEO, CFO or manager has in 

discharging the duties of their office: they must act honestly and in good faith, 

exercising due diligence, care and skill in the best interests of the financial 

service provider.351 It is true to say that integrity is not necessarily equal to 

ethics or ethical leadership but it is also true that you cannot have ethical 

leadership without integrity and therefore integrity is part of ethical leadership. 

As regards corporate citizenship, the registrar of banks and financial institutions 

must consider the effects that the prospective financial provider would have on 

the community’s needs.352 Although this consideration should actually be 

brought to bear on the actual financial service provider rather than the registrar 

to be effective. The corporate governance guidelines353 clearly spell out the need 

for ethical standards and corporate values.354 The board of directors is under an 

obligation to lead by example in a culture of trust, integrity, honesty, judgment, 

respect, responsibility and accountability.355 Under this head, the financial 

service provider is to come up with a code of ethics. The code of ethics is to be 

reviewed annually. 356 This is in harmony with the prescription of the King III 

Report on the establishment of an ethical code of conduct.357 It is safe to observe 

that on the issue of ethical leadership the relevant Zambian laws, rules and 
                                                
349 Section 30A of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
350 Section 31 (1) (a) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia. 
351 Section 33 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
352 Section 7 (d) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
353 The Zambia Banking and Financial Services (Corporate Governance) guidelines, 2006.  
354 Principle II, The Zambia Banking and Financial Services (Corporate Governance) guidelines, 
2006 page 4 paragraph 6. 
355 Principle II, The Zambia Banking and Financial services (Corporate Governance) guidelines, 
2006 page 4 paragraph 6. 
356 The Zambia Banking and Financial Services (Corporate Governance) guidelines, 2006 page 5 
paragraph 6.5.  
357 King Report III op cit (n8)  paragraphs 40 and 41,49. 
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regulations are at par with the King III in principle. However, it is clear that 

there is no direct reference to corporate citizenship and aspects that relate to the 

financial service provider as a corporate citizen with all the responsibilities 

attached to that status.358 It omits the issue of the triple bottom line and the 

responsibility that the board of directors has to ensure that the financial service 

provider is developed in the context of economic, social and environmental 

factors.359 Therefore, the Zambian legal regime lacks in its approach to 

sustainability as regards corporate citizenship. 

Board and directors 
  

As regards the board and directors, there are quite a number of similarities 

between the King III and the Zambian legal complexion. They both advocate for 

the board of directors to report on the integrity of risk management, internal 

controls, communication policy, director selection, orientation and evaluation.360 

The idea of induction training for new directors is also a common thread that 

runs through both lines.361 Furthermore, there is a joint call for the formal 

process for evaluating the board, board committees and directors.362 In addition 

to this, there is a mutual demand for the board of directors to be comprised of a 

majority of independent non-executive directors.363 The standard exists in both 

camps, which requires the chairperson of the board of directors to be 

independent, non-executive and should not be CEO and chairperson at the same 

time.364 There are still more similarities between King III and the Zambian legal 

regime, for example concerning the board committees responsible for audit, risk 

management, nominations it has been stated that they should have a majority of 

                                                
358 King Report III op cit (n8)  paragraph 16, 41. 
359 Ibid.  
360 The Zambia Banking and Financial Services (Corporate Governance) guidelines paragraph 
7.1.1 page 7 and King Report III op cit (n8) principle 2.1.3, 59.  
361 The Zambia Banking and Financial Services (Corporate Governance ) guidelines paragraph 
7.1.3 page 7 and King Report III op cit (n8) principle 2.20, paragraph 89,82. 
362 The Zambia Banking and Financial Services (Corporate Governance) guidelines paragraph 
7.1.4 page 7 and King Report III op cit (n8) principle 2.22, 86. 
363 The Zambia Banking and Financial Services (Corporate Governance) guidelines paragraph 
7.2 page 8 and King Report III op cit (n8) principle 2.18, 73.  
364 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
paragraph 7.2.1 page 8 and the King Report III op cit (n8) principle 2.16, 64. 
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independent non-executive directors, 365and chaired by the board chairperson in 

the case of the nominations and executive committee.366 In terms of board 

evaluation, it is an agreed position of both systems under consideration that this 

should be conducted annually and there is discretion as to whether to conduct 

this as self-evaluation or external evaluation.367 In terms of remuneration of the 

directors and executives, the position is the same. The remuneration of directors 

and executives shall be transparent, fair and reasonable.368  

Apart from the similarities there are also differences, for instance there is a 

reference in King III for the board to consider resorting to business rescue 

proceedings whenever a company is financially distressed.369 Under Zambian 

law applying to banks and financial services and indeed under Zambian law in 

general there is no provision whatsoever on the subject of business rescue. The 

concept currently does not exist under Zambian law, at all. Another difference is 

the reference to group boards that is made in King III.370 Again, there is silence 

on the aspect of group boards under Zambian law applying to banks and 

financial services. There is a very pronounced slant towards corporate 

citizenship through out the King III and in particular with regards the boards and 

directors.371 The concept of corporate citizenship has not taken root in the 

Zambian law that applies to banks and financial institutions or indeed Zambian 

law as a whole. Some other minor variations are found in the restrictions put on 

the directors in the Zambian context that they are not allowed to be a member of 

more than six boards of other companies and they would not be considered 

independent directors after serving for a period of ten years.372 Under King III, it 

is prescribed that an independence assessment is required after nine years373 and 

this does not mean that the director will not be considered independent just 

                                                
365 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
principle IV page 10 and King Report III op cit (n8) 90. 
366 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
paragraph 7.2.5 page 9   and the King Report III op cit (n8) paragraph 131, 91. 
367 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
principle V, page 11 and the King Report III op cit (n8) paragraph 113, 87. 
368 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
principle VIII page 15 and the King III Report principle 2.25, 96.  
369 The King Report III op cit (n8) principle 2.15, 62. 
370 The King Report III op cit (n8) principle 2.24, 94. 
371 The King Report III op cit (n8) principle 2.4,  57  and principle 1.2, 41. 
372 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
paragraph 7.2.13 page 10 
373 The King Report III op cit (n8) paragraph 77, 78. 
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because of having served nine years.374 Additionally, King III clearly and in 

great depth spells out the roles and responsibilities of the CEO,375 and company 

secretary.376 The Zambian regulations provide a skeleton framework of the 

duties of the company secretary377 and then vague mention of the role of CEO378 

incomparable to the depth exhibited in King III.  

Audit committee 
The Banking and Financial Services Act requires that every financial 

service provider have an audit committee, of at least three non-executive 

directors.379 This is equivalent to the provision contained in the King III that 

relates to having an audit committee and non-executive directors in the 

committee.380  They are further similarities in that the Banking and Financial 

Services Act establishes the audit committee as a statutory requirement for 

banks and financial institutions, 381which is also a statutory obligation for public 

and state owned South African companies and banks.382 The functions of the 

audit committee include: review of information returns, ensure internal controls 

and procedures are in place,383 report to the board of directors, review annual 

financial statements before they are approved by the directors, review 

investment transactions, meet with the auditors384 and chief internal auditor to 

discuss the matters relating to the financials, investment transactions and 

internal controls.385 It matches with the responsibilities of the audit committee as 

stated in King III386 to comment on financial statements, the accounting 

                                                
374 The King Report III op cit (n8) paragraph 78,  78. 
375 The King Report III op cit (n8)  paragraph 60, 72.  
376 The King Report III op cit (n8)  paragraphs 99 to 108, 85 and 86. 
377 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
paragraphs 10.3.3 to 10.3.6 pages 13 to 14 
378 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
paragraphs 10.2.3 page 13 
379 Section 67 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia 
and paragraph 8.1 of the Zambia Banking and Financial Services ( Corporate Governance) 
guidelines 2006 page 10 
380 King Report III op cit (n8) principle 3.2, 112.  
381 Section 67 (1) of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia  
382 Section 94 of the Companies Act No. 71 of 2008 of the Laws of South Africa 
383 Section 67(2) (a),(b) and (c) of the Banking and Financial Services Act Chapter 387 of the 
Laws of Zambia 
384 Section 67 (2) (d)and(e)  of the Banking and Financial Services Act Chapter 387 of the Laws 
of Zambia 
385 Section 67 (2) (f) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia 
386 King Report III op cit (n8) paragraph 30, 116 to 117. 
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practices and internal financial control of the company.387 The other areas that 

are common include the audit committee overseeing the internal audit;388 the 

audit committee should ensure the quality and independence of external audit 

process389 and recommend the appointment of the external auditor.390 On the 

other hand, the King III has placed additional requirements on the audit 

committee such as the need for the audit committee to produce summarised 

information of the integrated report for the benefit of the users.391 The audit 

committee under King III is also faced with the additional challenges of being 

an integral part of the risk management process,392 ensuring a combined 

assurance model is applied to assurance activities,393 reviewing fraud risks and 

encouraging whistle blowing by employees or customers.394 It is clear from the 

foregoing that the obligations and prescriptions of the King III are much more 

elaborate than the requirements under the Zambian regulations that apply to 

banks and financial institutions. 

 

Governance of Risk 
Under Zambian law, the director’s report must contain risk management 

processes and practices during the year.395 This is akin to the duty expressed 

under the King III where the board should be responsible for the governance of 

risk.396 Further similarity exists with the duty of the board to periodically review 

and approve risk exposure limits.397 The King Report goes further in this regard 

to clearly call the board to delegate to management the responsibilities to design, 

                                                
387 Ibid. 
388 King Report III op cit (n8)  principle 3.7, 124. And the Zambia Banking and Financial 
Services (Corporate Governance ) guidelines 2006 appendix page I. 
389 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
principle XII paragraph 16 page 20 and the King Report III op cit (n8) principle 3.9, 130. 
390 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006 
principle XII paragraph 16 page 20 and the King Report III op cit (n8) principle 3.9, 130. 
391 King Report III op cit (n8) paragraph 41, 120. 
392 King Report III op cit (n8) principle 3.8, 125. 
393 King Report III op cit (n8) principle 3.5, 122. 
394 King Report III op cit (n8) paragraphs 71,73; 128 to 129. 
395 Section 56 (1) (b) (ii) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia and the Zambia Banking and Financial services (Corporate Governance) guidelines 
paragraph 13.2 page 16. 
396 King Report III op cit (n8) principle 4.1, 144. 
397 The Zambia Banking and Financial Services (Corporate Governance) guidelines paragraph 
13.10 page 17 and King Report III op cit (n8) principle 4.2, 146.  
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implement and monitor the risk management plan.398 There is also an additional 

requirement that is at variance with the Zambian legal regime in that the board 

of directors should receive assurance regarding the effectiveness of the risk 

management process (through internal audit).399 

Governance of information technology (IT) 
There is no direct reference whatsoever to the governance of IT under 

Zambian banking law or indeed the regulations and guidelines falling there 

under. The only hint under the Banking and Financial Services Act is where the 

law allows a financial service provider to prepare and maintain records, in 

bound, loose form, photographic film or mechanical or electrical data 

processing.400 Even this does not amount to the governance of IT, it simply 

points to the forms that financial service providers could retain records. 

Compliance with laws, rules, codes and standards  
The Zambian standard places the burden on the audit committee to ensure 

that the institution complies with regulatory requirements, including prudential 

requirements, taxation rules and various reporting obligations.401 This differs 

slightly with the King Report, which places the responsibility for compliance 

squarely on the board.402 The Zambian law says nothing else on this issue. King 

III on the other hand goes on to prescribe that directors should know the laws for 

compliance purposes and delegate to management the implementation of an 

effective compliance framework.403 The apparent silence on compliance issues 

from the board of director’s standpoint is a sign of very weak reference to 

compliance matters under the Zambian law that apples to banks and financial 

institutions. 

                                                
398 King Report III op cit (n8) principle 4.4, 149. 
399 King Report III op cit (n8) principle 4.9, paragraph 51,158. 
400 Section 53 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia  
401 The Zambia Banking and Financial Services (Corporate Governance) guidelines paragraph 
15.3 page 19. 
402 The King Report III op cit (n8) principle 6.1, 176. 
403 King Report III op cit (n8)  principles 6.2 and 6.4, 178 to 179.  
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Internal Audit 
Generally, there are similar positions taken as regards internal audit. The 

internal audit must be empowered with an internal audit charter.404 The charter 

shall include audit role and responsibility for governance, risk management, 

consulting services and fraud investigations. Chief of internal audit reports to 

the board of directors.405 This is on all fours with the provisions of King III406. 

Although in the King Report there is a clear focus on risk based internal auditing 

as opposed to just the normal internal audit function.407 

Governing stakeholder relationships 
Zambian law provides for the board of directors to have the responsibility 

to have written policies for the institutions relationships with significant 

stakeholders.408 In as much as there is this push for caring for stakeholders, the 

emphasis is on subjecting the treatment of other stakeholders to the interests of 

the shareholders.409 It is strikingly at variance with the approach in King III 

which directs that the board of directors should operate in the best interests of 

the company but it should take into account as far as possible the legitimate 

interests and expectations of its stakeholders in decision making.410 Apart from 

that, the Zambian regulations fall short with regards to the handling of disputes 

or resolving conflict with stakeholders. As opposed to the King III which clearly 

outlines the importance of alternative dispute resolution mechanisms such as 

mediation, conciliation, expert determination and arbitration.411 The Zambian 

law generally provides recourse to court or a tribunal (whose decision is also 

                                                
404 The Zambia Banking and Financial Services (Corporate Governance) guidelines paragraph 
14.1 page 18.  
405 The Zambia Banking and Financial Services (Corporate Governance ) guidelines paragraphs 
14.2.1 and 14.2.3 page 18.  
406 King Report III op cit (n8) principles 7.1 and 7.2  (see in particular paragraphs 2 and 5) 183, 
184. 
407 King Report III op cit (n8) principle 7.2, 185.  
408 The Zambia Banking and Financial Services Act (Corporate Governance) guidelines 2006 
paragraph 17.1 page 21 
409 The Zambia Banking and Financial Services Act (Corporate Governance) guidelines 2006 
paragraph 17.2 page 21 
410 King Report III op cit (n8) paragraph 23, 200 to 201.  
411 King Report III op cit (n8) paragraph 39, 205. 
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subject to appeal in a court of law) for the determination of disputes concerning 

stakeholders of the bank and financial institution.412 

Integrated Reporting and disclosure 
Zambian law is silent on this aspect. No direct reference is made in the 

Zambian statutes to integrated reporting, sustainability and corporate 

citizenship. Although it is worth mentioning that the there is a slight and brief 

mention of the requirement that the annual report of the directors  should include 

information on how the financial service provider served the interests of 

stakeholders and they must state the extent of social transformation, 

environmental management policies subject to the interests of the shareholders. 

Conclusion 
 

The Banking and Financial Services Act on its own is not adequate in 

terms of promoting good corporate governance in banks and financial 

institutions. That is the reason why the corporate governance guidelines are so 

important because they seem to take after the King III Report in several 

respects. For instance, they take after King III in the principles of ethical 

leadership, boards and directors, audit committee, internal audit, risk 

management. By saying that they have similarities is not to imply that they are 

identical but that they have a common aspiration and spirit along the lines 

referred to above. However, the Zambian legal regime admittedly lacks in very 

basic, important and fundamental areas of sustainability, integrated reporting, 

corporate citizenship, governance of IT and stakeholder relations. There is also 

weak mention of compliance to laws, rules and regulations in the Zambian law 

applying to banks and financial services. If one would like to quantitatively 

analyse the manner in which the Zambian banking and finance law has faired in 

comparison to the King III, Zambian law has scored of five out of nine. In the 

sense that at least five of the nine principles are mentioned, acknowledged and 

promoted by Zambian law and regulations applying to banks and financial 

institutions. King III expressly provides that every principle is of equal 

                                                
412 Section 111 (2) of the Banking and Financial Services Act Chapter 387 of the Laws of 
Zambia and see also section 84C of the Banking and Financial Services Act chapter 387 of the 
Laws of Zambia. 
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importance and represents a holistic approach to corporate governance.413 It 

follows therefore, that substantial application to the code and report do not 

achieve compliance.414 Consequently, gauging the Zambian law through the 

high standard set by King III reveals that the Zambian law lamentably fails in 

several respects by simply omitting to mention areas of corporate citizenship, 

sustainability, integrated reporting, governance of IT and stakeholder interests 

which are central to King III.  Does Zambian law adequately promote good 

corporate governance? The answer is no. There is a lot of work to be done to 

enable the Zambian law to holistically promote good corporate governance. 

 

                                                
413 King Code III op cit (n8) 31. 
414 Ibid. 
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CHAPTER 5 

SUMMARY OF FINDINGS, CONCLUSIONS AND 
RECOMMENDATIONS 
 

Summary of main findings and conclusions 
 

I set out to answer the question does the corporate governance law 

applying to Zambian banks and financial institutions adequately promote good 

corporate governance? To answer this question, I had to obtain an operational 

definition of corporate governance. I found that there were several definitions of 

corporate governance. It means different things to different people. I settled for 

the position that explains corporate governance as: 

‘the framework of rules, relationships, systems and processes within and by 

 which authority is exercised and controlled in corporations...it  embraces… the 

 practices by which that exercise and control of authority is in fact effected.’415 

 It was also established that corporate governance has cultural and 

historical components to it.416 Thus in analysing Zambia’s legal framework 

which relates to corporate governance of banks and financial institutions, the 

historical, political, economic and social (cultural) context of the laws were 

relevant to understand the operation of these laws. The Zambian laws that 

influence corporate governance in banks and financial institutions are a product 

of the Zambian government policy that focused on liberalisation of the 

economy, at the time of formulation.417 These laws include the Banking and 

Financial Services Act,418 the Bank of Zambia Act,419 the Companies Act,420 and 

later on the Banking and Financial Services (corporate governance) 

guidelines421. The Banking and Financial Services Act grants the minister of 

finance overriding powers, which have potential for abuse. Due to the manner of 

his /her appointment, the minister of finance is subject to give preference to 

                                                
415 Plessis, McConvill, Bagaric,  op cit (n11) 1. 
416 Pinto and Visentini, op cit (n18) x. 
417 Chanda op cit (n46) 125 at 133. 
418 The Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
419 The Bank of Zambia Act Chapter 360 of the Laws of Zambia. 
420 The Companies Act Chapter 388 of the Laws of Zambia.  
421 The Zambia Banking and Financial Services (Corporate Governance) guidelines of 2006. 
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political considerations rather than corporate governance principles and ideals.  

The study has shown the powerful hand of politics in the formulation, 

application and enforcement of laws relating to the corporate governance of 

banks and financial institutions in Zambia. The sweeping powers of the minister 

of finance go to the extent of exempting any bank or financial institution from 

the application of any or all of the provisions of the Banking and Financial 

Services Act.422 Even the regulator of the banks and financial institutions in 

Zambia, the Bank of Zambia, is under direct control of the minister of finance 

and must give full effect to the minister’s policy directives.423 

This view of politics taking a centre stage in the formulation, application 

and enforcement of corporate governance law applicable to Zambian banks and 

financial services is at variance with King III, in the sense that King III was born 

out of the voluntary work of private individuals under the Institute of 

Directors.424 The principles from the King Report and Code invariably 

influenced the content of South African company law.425 As opposed to the 

Zambian legal system which has politics as the fuel of the content of the law 

relating to corporate governance. 

This study noted that the introduction of the corporate governance 

guidelines in 2006426 by the Bank of Zambia was an admission that the law was 

not doing enough in promoting good governance among banks and financial 

institutions. These guidelines are regulations that are applicable to all banks and 

financial institutions. In terms of content, the corporate governance guidelines 

follow the spirit of King III.  

Of the nine principles contained under the nine chapters of the King III 

Report, the corporate governance law applying to Zambian banks and financial 

institutions mention, identify and promote at least five of them, namely ethical 

leadership, boards and directors, audit committees, governance of risk, and 

internal audit. In general, it was noted that King III was much more elaborate 

and detailed in its approach to the principles than the Zambian laws, rules and 

                                                
422 Section 130 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
423 Section 5 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia. 
424 King Code III op cit (n8) 6. 
425 Naidoo, op cit (n302) 29. 
426The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006. 
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regulations that relate to the corporate governance of banks and financial 

institutions. 

The Zambian laws, regulations and rules applying to banks and financial 

institutions lack in terms of their approach to corporate citizenship, governance 

of IT, governing stakeholder relationships, integrated reporting and disclosure. 

They also have a very weak reference to the principle of compliance with laws. 

Even though statistically, five out of nine is not a bad score per se, the 

high standard set by King III cannot embrace that as an acceptable score. The 

Zambian laws, rules and regulations fail to promote good corporate governance 

because ‘each principle is of equal importance and together forms a holistic 

approach to corporate governance…substantial application… does not achieve 

compliance.’427 The several gaps in the Zambian corporate governance laws 

applying to banks and financial institutions avoid the holistic promotion of good 

corporate governance as envisioned by King III.   

 

Recommendations 

  
Politics has been identified in this research, as a serious issue in the 

formulation, application and enforcement of the laws that relate to corporate 

governance in banks and financial institutions. One very important point that 

should be dealt with is the sweeping powers that the law gives to the minister of 

finance, particularly when it comes to providing exemption to banks and 

financial institutions to the provisions of the Banking and Financial Services 

Act.428 It is strongly recommended that this section be out rightly repealed. In 

the event that the supporters of this section and the sweeping powers of the 

minister of finance insist that it remains, I would strongly urge that an 

amendment be passed that would specify the instances where a bank or financial 

institution would qualify to be exempted from any provision of the law. This is 

necessary to ensure equality before the law for all banks and financial 

institutions. It would not be fair for one bank or financial institution to be 

                                                
427 King Code III op cit (n8) 31.  
428 Section 130 of the Banking and Financial Services Act Chapter 387 of the Laws of Zambia.  
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granted an exemption from the provisions of the act that relate to corporate 

governance or any other aspect, while every other financial service provider is 

under the obligation to strictly adhere to all the provisions of the same law. It is 

imperative therefore, that the wide discretion that this section grants the minister 

of finance be curtailed, by either repealing the section altogether or defining 

specific instances in which the minister may exercise those powers to exempt 

financial service providers from the law. The said instances should be few and 

well defined, in order to ensure that banks and financial institutions are abiding 

by the law.   

Considering the fact that Zambia’s legal framework responsible for 

corporate governance in banks and financial institutions has gaps in the concept 

areas of sustainability, corporate citizenship, triple bottom line, integrated 

reporting and disclosure, governing IT and stakeholder relations, there is need 

for reform of the law that would include these components. It is recommended 

that instead of having this reform driven by the regulators or the government, it 

should be market led. The Bankers Association of Zambia should spear head the 

formulation of their own voluntary aspirational ideals upon which corporate 

governance in Zambian banks and financial institutions will be operating. The 

principles should adopt the concepts of sustainability, corporate citizenship, 

triple bottom line, integrated reporting and disclosure, governing IT and 

stakeholder relations. The Zambian banks and financial institutions should be 

proactive in this regard to develop their own principles and guidelines for 

corporate governance. 

It is clear that the corporate governance guidelines429 enacted in 2006 

(seven years ago) are in serious need of reform, to bring them in tune with the 

principles of King III. In reforming these guidelines, the Bank of Zambia should 

ensure maximum levels of consultation and participation of the actual banks and 

financial institutions, before they are implemented. The revised corporate 

governance guidelines should exist side by side with the corporate governance 

principles, which should come from the Bankers Association of Zambia. This 

will give life to a unique hybrid system of corporate governance that represents 

the best of corporate governance systems that Zambian banks and financial 
                                                
429 The Zambia Banking and Financial Services (Corporate Governance) guidelines 2006. 



 66 

institutions can adopt because that is the system adopted by South Africa and 

this represents the global trend in this area.430           
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