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Abstract 

Climate change affects the natural and built environment, including all forms of development. 

The risks of climate change include severe alterations to the normal functioning of 

communities, including adverse effects on humans, infrastructure, land use, the built and 

natural environment. Due to these occurring and projected adverse effects, there is the need to 

develop resilience within communities, especially in areas of particular vulnerability. The 

point of departure of this research is that planning laws have a role to play in the adapting to, 

and building of resilience against, climate change. As such the work argues for an integration 

of climate change considerations into planning, environmental and related laws. The relevant 

laws will be examined to consider the extent to which they are suited to aid the adaptation 

process. The research entails a comparative approach through the analysis of planning laws in 

Nigeria and South Africa. It also involves qualitative empirical research into the effectiveness 

of planning laws as a means of adaptation to climate change. Planning law in Nigeria is very 

procedural and is limited to physical planning and ordering of the built environment. South 

Africa, on the other hand, has integrated sustainable development considerations into her 

planning legislation and it now encompasses spatial planning, integrated development plans, 

land use management and others. In both countries, however, there seems to be no express 

integration of climate change into planning laws, especially at the national level of 

government. The research also examines the legal aspects of climate change adaptation 

strategies in both countries. It found that in Nigeria in particular, there is no provision for 

inter-governmental cooperation to facilitate physical planning or climate adaptation action. In 

the case of South Africa, there is a well-structured intergovernmental collaboration regarding 

planning and land use management, which gives some consideration to climate change 

adaptation. However, the structure for cooperation is still being developed as seen in the draft 

National Adaptation Strategy and the proposed Climate Change Act. There is a need to re-

evaluate the relevant laws in both countries, with special consideration to the role of planning 

in adaptation to the  adverse impacts of climate change on the natural and built environment.  
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CHAPTER 1: INTRODUCTION 

1.1 Background to Study 

Climate change refers to the changes in atmospheric conditions as a result of trapped 

greenhouse gases (GHG) that have over a given period increased the temperature of the earth 

and led to global warming and other impacts of climate change.
1
 Specifically, the 

Intergovernmental Panel on Climate Change (IPCC) defines climate change as the  

change in the state of the climate that can be identified…by changes in 

the…variability of its properties, and that persists for an extended period, typically 

decades or longer…whether due to natural variability or as a result of human activity.
2
  

The United Nations Framework Convention on Climate Change (UNFCCC) defines climate 

change as  

a change of climate which is attributed directly or indirectly to human activity that 

alters the composition of the global atmosphere and which is in addition to natural 

climate variability observed over comparable time periods.
3
 

From the above definitions and as seen in the IPCC Reports, there are significant impacts of 

climate change which are leading to major environmental, economic and social challenges. 

Such challenges include flooding, water shortage, increased threat of displacement 

(especially for coastal communities), and the disruption of coastal economic ventures, as well 

as the destruction and degradation of already inadequate infrastructure.  

The inevitable consequences of climate change on natural habitats and human settlements,
4
  

as well as the worsening of pre-existing vulnerabilities,
5
 make it pertinent for land use and 

spatial planning laws to be geared towards proactive adaptation. This is particularly so as 

regards adaptation responses such as resettlement of communities, the preservation of the 

ecosystem and ecosystem services, the reinforcement of existing infrastructure and public 

services, as well as, advocacy and public participation.  

                                                           

1
 IPCC, 2014: Summary for policymakers in Climate Change 2014: Impacts, Adaptation, and Vulnerability. 

Part A: Global and Sectoral Aspects. Contribution of Working Group II to the Fifth Assessment Report of the 

Intergovernmental Panel on Climate Change  CB Field VR Barros DJ Dokken et al (eds); see also, Preamble to 

the United Nations Framework Convention on Climate Change (UNFCCC) available at 

http://unfccc.int/key_documents/the_convention/items/2853.php (accessed 05/10/2015). 
2
 Ibid at 5.  

3
 Art 1 (2) of the 1992 UNFCCC.  

4
 See, IPCC, 2014: Summary for Policy Makers, op cit. note 1. 

5
TM Gremellion ‘Setting the foundation: climate change adaptation at the local level’ (2011) 41 Envtl.  1224. 

http://unfccc.int/key_documents/the_convention/items/2853.php
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Adaptation through proactive strategies backed by the law provide an opportunity to avoid or 

reduce the impacts of climate change highlighted above.
6
 

The highlighted adverse effects have profound implications on the planning process and 

legislation in both South Africa and Nigeria. The effects, particularly on human settlements 

make it pertinent for there to be a synergy and interplay between the climate change 

adaptation regime and other legal regimes such as that regulating physical planning. In 

addition, effective adaptation requires a cohesive and inclusive governance structure 

comprising of state actors at all levels of government and non-state actors.  The thesis 

analyses the structures of cooperative government in both Nigeria and South Africa, and 

examines various works done on nodal and multi-level governance in order to arrive at a 

structure for climate change adaptation governance. 

The thesis analyses the legal framework on physical and spatial planning in both Nigeria and 

South Africa. It also considers government inter-relationship on physical planning and land 

use management in line with the realities of climate change. In this regard, it is noted that the 

governance structure in South Africa and Nigeria are quite similar in nomenclature but 

different in their interrelations. South Africa has a national, provincial and local government 

system which can be described as quasi-federal,
7
 while Nigeria has the federal, state and local 

government and operates a federal system. The local government system in Nigeria has 

however been relegated to obscurity as local governments depend on states for their validity. 

Thus, the discussion on climate change strategies and planning legislation for South Africa is 

at the national, provincial and local government level, while the analysis on Nigeria is at the 

federal and state level only.  

This research focuses on South Africa in the southern part of Africa and Nigeria in western 

Africa for reasons elaborated on in 1.4 below.  The adverse effects of climate change on 

human and natural systems in both countries include the scarcity of water,
8
 damage to 

existing infrastructure and settlements,
9
 leading to extensive migration from highly 

                                                           

6
 J Frohlich and J Knieling ‘Conceptualising climate change governance’ in J Knieling and WL Filho (eds) 

Climate Change Governance (2013) p 12. 
7
 A du Plessis and LJ Kotze ‘The heat is on: Local government and climate governance in South Africa’ 58 (1) 

Journal of African Law 145 – 174 at 147. 
8
 IPCC 2014 Summary for Policy Makers op cit note 4 at 4. 

9
 Ibid at 6. 
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vulnerable areas to places less prone to adverse effects.
10

 Adverse effects also include an 

increase in health problems
11

 amongst the more vulnerable members of the society including 

children, the aged, homeless, and persons with special needs. According to the IPCC, by the 

year 2020, a large part of Africa, including Nigeria and South Africa will experience some 

form of water stress.
12

 The melting of ice-glaciers and warming of the oceans will keep 

leading to a sea level rise, resulting in inundations of coastlines.
13

  

1.1.1 International cooperation on climate change adaptation 

Both Nigeria and South Africa are member states of the UNFCCC.
14

 The UNFCCC provides 

the necessary guiding principles on all climate change action and requires all state parties to 

the Convention to act on climate change in line with national peculiarities and specific 

developmental issues. 

The Convention encourages state parties to take necessary action and make publications of 

such actions on the mitigation of climate change. Such actions include the development of 

strategies and technologies to reduce the emission of greenhouse gases and promote the 

establishment and preservation of sinks to reduce the amount of greenhouse gases in the 

atmosphere.
15

 

In recent years, there have been global efforts to adapt to the adverse effects of climate 

change.
16

 The UNFCCC, though majorly focused on mitigation, makes specific provision for 

                                                           

10
 I Niang et al IO Niang and others Africa In VR Barros Climate Change 2014: Impacts, Adaptation, and 

Vulnerability. Part B: Regional Aspects Contribution of Working Group II to the Fifth Assessment Report of the 

Intergovernmental Panel on Climate Change 1224-5. 
11

 Ibid. 
12

 Ibid at 1210. 
13

 Ibid at 1210-1; Flooding as a result of sea level rise is projected to affect millions of people by the year 2080. 

Already Nigeria is beginning to witness flooding as a result of unprecedented rainfall reported incidents include 

flooding of 25
th

, 28
th

 and 29
th

 of June 2013 in Southern Nigeria, September 2012 rains causing floods in Plateau, 

Kebbi,  Cross River, Akwa Ibom and Bayelsa States, see http://floodlist.com/tag/nigeria, (accessed 17/06/2015); 

http://www.theguardian.com/global-development/2013/aug/28/nigeria-floods-disaster (accessed 17/06/2015); 

http://www.vanguardngr.com/2012/10/rage-of-nature-flood-ravages-communities-across-nigeria/; 

http://earthobservatory.nasa.gov/NaturalHazards/view.php?id=79398 (accessed 17/06/2015).   
14

 South Africa signed the Convention on the 15
th

 of June 1993, ratified it on the 29
th

 of August 1997 and it 

entered into force for South Africa on the 27
th

 of November 1997. Nigeria signed the Convention on the 13
th

 of 

June 1992, ratified it on the 29
th

 of August 1994 and it came into force in Nigeria on the 27
th

 of August 1994. 

(Note: In line with its Article 23(2), the United Nations Framework Convention on Climate Change (UNFCCC) 

enters into force in individual states 90 days after the deposit of the document of ratification. After the deposit of 

the 50
th

 document of ratification, it enters into force for all State that had previously ratified it. Thereafter, the 

date of entry into force for individual states is subject to the individual date of ratification).   
15

 Art 4 (1) (a) – (d) UNFCCC. 
16

 IPCC 2014 Summary for Policy Makers op cit note 4 at 8. 

http://floodlist.com/tag/nigeria
http://www.theguardian.com/global-development/2013/aug/28/nigeria-floods-disaster%20(accessed%2017/06/2015
http://www.vanguardngr.com/2012/10/rage-of-nature-flood-ravages-communities-across-nigeria/
http://earthobservatory.nasa.gov/NaturalHazards/view.php?id=79398
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adaptation, concerning cooperation amongst member nations in preparing for adaptation to 

the adverse effects of climate change.
17

 This is especially in the area of coastal management, 

protection and rehabilitation of areas affected by droughts and floods, water resources, and 

agriculture.
18

 

Regarding adaptation, the Convention requires member states to take specific steps to prepare 

for adaptation to the impacts of climate change. For instance, integrated plans are required for 

areas of vulnerability such as coastal zones, water resources, agriculture, as well as drought 

and flood-prone areas.
19

 There is also a requirement for state members to integrate climate 

change considerations in the formulation and implementation of policies regarding social, 

economic and environmental matters. The aim of all such action being to minimise the 

impacts of climate change on the economy, public health and the quality of the environment. 

There is also a call on states to create awareness, spread the knowledge on climate change 

and to encourage full participation in the process of combating climate change and its 

impacts.
20

 This lends credence to the argument in Chapter 4 for all-inclusive governance as a 

means of adequately addressing the issue of climate change. Specifically, regarding public 

awareness and participation in climate change action, State members are mandated to 

promote inter-governance cooperation across all levels, and make information on climate 

change readily accessible to members of the public and encourage public participation by 

knowledge and technology exchange, training and other forms of inclusive action.
21

 

The necessity of adaptation to climate change has also been reiterated at several Conferences 

of Parties arising from the UNFCCC. At the third Conference of Parties (COP 3) the Kyoto 

Protocol was adopted.
22

 Although the instrument focuses majorly on carbon emission trading 

and other mitigation mechanisms, it also sets out to help developing countries adapt to 

climate change. The Protocol established the Adaptation Fund through which developing 

countries can benefit from a funds transfer from the proceeds of carbon trading to aid their 
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 Art 4 of the UNFCCC. 

18
 Art 4(1) (e) ibid. 

19
  Ibid. 

20
 Art 4(1) (i) ibid. 

21
 Art 6 ibid. 

22
 Adopted in Kyoto, Japan on the 11

th
 of December 1997. 
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adaptation processes.
23

 The Protocol also encourages member states to ‘facilitate adaptation 

to climate change’ and implement programmes in various sectors within their countries, 

including spatial planning, to aid adaptation.
24

 

Other COPs have also paid attention to adaptation to climate change; these include the 

Nairobi COP 12, which led to the Nairobi Work Programme; COP 13, the outcome of which 

is the Bali Action Plan; the Durban COP 17; the Doha COP 18 and the Warsaw COP18. A 

joint agreement at these Conferences was the need to promote an action plan on adaptation to 

climate change and the need for individual countries to have national action plans on 

adaptation. These COPs also urge developed countries to promote the adaptation process in 

developing countries through the transfer of funds and technology and the provision of 

technical knowledge and assistance to aid the adaptation process.
25

 

The Cancun COP16 stands out as being the most proactive regarding adaptation. This COP 

came up with the Cancun Adaptation Framework (CAF) aimed at garnering international 

cooperation for the adaptation process in developing countries.
26

 It also established the 

Adaptation Committee which is aimed at giving technical guidance to developing countries in 

their adaptation process to boost a knowledge-driven adaptation.
27

 

The Paris Agreement which is the outcome of the COP23 further emphasised the necessity 

for climate change adaptation, more so within the broader context of sustainable development 

and the common but differentiated responsibility to safeguard the environment.
28

 The Paris 

Agreement also recognises the necessity of action across all levels of governance to ensure 

adaptation to climate change,
29

 and in this regard, it iterates the need for state parties to 

adhere to the CAF.  

The Cancun Adaptation Framework and the Paris Agreement emphasise on the involvement 

of all stakeholders in climate change adaptation in line with the guidelines set in the 
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 Art 12(8) of the Kyoto Protocol available at http://unfccc.int/kyoto_protocol/items/2830.php (accessed 

09/10/2015). 
24

 Art 10(b) Kyoto Protocol ibid. 
25

 See Key Steps to Adaptation on the UNFCCC website available at 

http://unfccc.int/adaptation/workstreams/items/6995.php (accessed 09/10/2015).  
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 Art 13, Section II of the Cancun Agreements Decision 1/CP.16, available at 

http://unfccc.int/adaptation/items/5852.php (accessed 09/10/2015).  
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 Art 20 ibid. 
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 Art 2, 6 and 7(1) of the 2015 Paris Agreement available at www.unfccc.int/paris_agreement/items/9485.php. 
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 Art 7(2) and (7) of the ibid. 
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UNFCCC. Such action must be country-specific, gender-sensitive, participatory, transparent 

and take into consideration the vulnerable members of the society and vulnerable parts of the 

ecosystem. Also, as part of the drive for all-encompassing climate action, cognisance must be 

taken of traditional and indigenous knowledge.
30

 

In addition to the above, the Cancun Adaptation Framework (CAF) encourages adaptation 

action by member states through a thorough consideration of all ‘matters relating to 

adaptation’. The use of the phrase ‘matters relating to adaptation’ presupposes that the 

impacts of climate change permeate all aspects of human life. Thus, action will be required 

across all sectors of government. The CAF requires state members to take adaptation action 

by drawing up national adaptation plans and establishing a program to consider ways of 

addressing losses and damages caused or aggravated by the adverse effects of climate change. 

In line with article 6 of the UNFCCC, the CAF encourages state members to establish and 

strengthen institutions for adapting to climate change.  

From the above discussion, it is evident that the international community has dedicated a lot 

of resources and attention to adaptation, in terms of multilateral agreements, covenants, 

finance, research and technology. The same however cannot be said of adaptation at the 

national levels, especially in many developing countries where the challenges of climate 

change are aggravated by economic and developmental deficits. 

1.1.2 South Africa 

South Africa lies in the most southward tip of Africa. Its 3,000 km coastline stretches from 

the Atlantic on the west and the South Indian Ocean on the east.
31

 The country is semi-arid, 

with low levels of precipitation and the tendency to experience water shortage, considering 

that its annual rainfall is about half of the global average.
32

 

Land and water form an improtant basis  for economic and social development in South 

Africa. The legal framework regulating the use of these two entities is of importance as the 
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 Art 7 (2) and (5) of the 2015 Paris Agreement op cit note 28 and paragraph 12 of the Cancun Adaptation 

Framework op cit note 26  
31
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 National Climate Change Response Green Paper  in General Notice 1083/ 33801/4 , 25 November 2010 

available at 
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impacts of climate change will affect the use of both land and water resources and services 

linked to them.  

1.1.2.1 Constitutional Provisions  

 Physical planning in South Africa is styled spatial planning
33

 and is a shared responsibility 

between the three spheres of government, that is, the national, the provincial and the 

municipal governments. These spheres of government according to the Constitution are 

“…distinctive, interdependent and interrelated” and they together have a duty to “secure the 

well-being of the people” without interfering with the jurisdiction of other spheres of 

governments.
34

 The Constitution thus provides for the level of competence of each sphere of 

government regarding physical planning.
35

 Areas of national and provincial competence 

include housing, environment, nature conservation, pollution control, population 

development, regional planning and development, and urban and rural development.
36

 The 

exclusive jurisdiction of the provincial government as it relates to spatial planning is 

provincial planning and provincial roads and traffic.
37

 

The Constitution spells out the planning jurisdiction of the local government, subject to 

section 155 (6) (a) and (7) as follows: building regulations, municipal planning, storm-water 

management system in built-up areas, water and sanitation services.
38

 Also, the provinces and 

the local governments have shared jurisdiction over matters pertaining to provincial planning, 

billboards and public advertisement, local amenities, municipal parks and recreation, public 

places, refuse removal, refuse dumps and solid waste disposal.
39

 

1.1.2.2 Planning Legislation 

At the national level, planning is currently regulated by the Spatial Planning and Land Use 

Management Act, 2013 (SPLUMA) which repealed and replaced the previous Development 

Facilitation Act of 1995. The SPLUMA is the flagship legislation concerning spatial planning 

                                                           

33
 See the Preamble and s 5 the Spatial Planning and Land Use Management Act 16 of 2013; See also J Van 

Wyk, Planning Law 1-15. 
34

 S 41(1) (b), (f) and (g) of the Constitution of the Republic of South Africa Act 108 of 1996. 
35

 The national legislature is provided for in s 44, the legislature of the provinces in s 104 and the local 

governments’ legislative powers is highlighted in s 156 of the Constitution. 
36

 Schedule 4 part A of the South African Constitution op cit note 34. 
37

 Schedule 5 part A ibid. 
38

 Schedule 4 part B ibid. 
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 Schedule 5 part A ibid. 
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and land use management and any law inconsistent with its provisions is of no effect.
40

 The 

SPLUMA, in line with the National Environmental Management Act,
41

 recognises the need 

for the protection of the environment and seeks to achieve the  objectives set out in the 

Constitution, that is, the safeguarding of the environment,
42

 the protection of property rights
43

 

and the right of access to adequate housing
44

 and water.
45

 The provisions of the SPLUMA are 

in line with the requirements laid out in the Constitution on the roles of national legislation, 

to maintain set national standards and to establish minimum standards for the rendering of 

services.
46

 

At the provincial and municipality spheres, each province and municipality has laws and 

regulations on spatial planning and land use management.
47

 However, a major challenge with 

the legal framework of planning in South Africa, as with many other countries, is that there is 

much focus on development control while little attention is paid to the application of planning 

regulations to real environmental and developmental challenges.
48

 This argument is based on 

the fact that planning laws must be concerned with issues such as community well-being, 

reduction of risks and hazards, sustainability of public infrastructure and disaster prevention 

and management. This role of planning legislation becomes more pertinent given the adverse 

effects of climate change. If the planning laws are to address these issues, there is a need to 

pay attention to their application to real-life situations as is argued in this thesis.
49

 

The long coastline in South Africa, with associated inundations and erosion makes it 

necessary for the research to consider coastal planning and management. Planning in relation 

to coastal areas is regulated by the Integrated Coastal Management Act (ICMA).
50

 The Act 

stipulates that the coast and the various zones that fall within national jurisdiction are national 
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 S 2 of the SPLUMA op cit note 33. 
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 Act 107 of 1998. 
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 S 24 of the SPLUMA op cit note 33. 
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 S 25 ibid. 
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 S 26, ibid. 
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 The provincial law on spatial planning in the Western Cape Province is the Western Cape Land Use Planning 
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 J de Visser S Berrisford A May et al “Report on a Roundtable on Law Reform in Planning” Department of 
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  The National Environmental Management: Integrated Coastal Management Act 24 of 2008. 

http://sacitiesnetwork.co.za/wp-content/uploads/2014/07/roundtable_law_reform_in_planning-_report.pdf
http://sacitiesnetwork.co.za/wp-content/uploads/2014/07/roundtable_law_reform_in_planning-_report.pdf


9 | P a g e  
 

assets, though the provinces and municipalities have a role to play as well.
51

 The concept of 

land use planning is extended to the coasts by the ICMA
52

 and the tools used to achieve this 

include the Coastal Management Programme (CMP)
53

 and the Coastal Planning Schemes 

(CPS).
54

 

1.1.3 Nigeria 

Nigeria is situated in the western part of Africa and is bordered on the north by Niger 

Republic, bounded in the east by Cameroon and Chad, and Benin Republic to the west.
55

 The 

southern part of Nigeria is bordered by the Atlantic Ocean, with a coastline of 853 kilometres 

(approximately 530 miles). The Nigerian coastline borders about eight Nigerian states, most 

of which have a vibrant economy dependent on water.
56

 

1.1.3.1 Constitutional Provisions 

The Constitution of Nigeria does not expressly assign planning legislation to any level of 

government; planning responsibilities are not included in the exclusive legislative list of the 

National Assembly or within the competency of the federal executive.
57

 The only specific 

constitutional provisions on planning responsibilities are in relation to the local governments. 

The role of the local government regarding planning can however only be given effect by the 

State governments.
58

 

The powers of the local government include the construction and maintenance of open spaces 

and public facilities, the provision of public conveniences, the disposal of all forms of waste 

and refuse and the regulation of outdoor advertising and urban furniture.
59

 All other planning 

powers, including zoning and subdivision of land are vested in the State governments by 
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sections 4 and 5 of the Constitution which empower the State Houses of Assembly to make 

laws for the good governance of the state,
60

 and the state executive to implement such laws.
61

 

1.1.3.2 Planning and Land Use Legislation 

Land use and physical planning in Nigeria is regulated by the Land Use Act of 1978 (LUA) 

and the Urban and Regional Planning Laws of the various states. The LUA is a land tenure 

statute and, has little to do with land use and planning. Before the year 2003, there was a 

unified urban and regional planning law for the entire country.
62

 This was however 

challenged successfully in court by the Lagos State government. The Supreme Court, the 

apex court in Nigeria, held that legislating and implementing of planning laws is within the 

purview of states, and not a duty of the federal government.
63

 Thus the federal role in 

physical planning which provided for a uniform system of planning in Nigeria was declared 

invalid. Planning powers are shared between the State government and the local 

governments.  

Nigeria has no specific legislation on coastal zone planning and management as is the case in 

South Africa; instead, various laws refer the coastlines and coastal areas of the country. 

However, the National Environmental Standards and Regulations Enforcement Agency 

(NESREA) passed a Regulation in 2010 which deals specifically with the coastal 

environment.
64

 The seas, coasts and interstate inland waterways fall within the jurisdiction of 

the federal government.
65

 Due to the absence of a specific law on coastal management, it is 

difficult to ascertain the roles played by other tiers of government regarding planning in the 

coastal area of Nigeria. 

1.2 Statement of the Problem 

The impacts of climate change, when considered together with other stress factors such as 

poverty, over-population, urbanisation and urban sprawl, limited availability of infrastructure, 
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63
 Attorney General of Lagos State v Attorney General of the Federation and 35 others (2003) 12 NWLR (pt. 

833). 
64

 National Environmental (Coastal and Marine Area Protection) Regulations, 2010. 
65
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as well as other developmental and economic challenges faced by the African continent,
66

  

pose a significant challenge.
67

  

Vulnerability
68

 to climate change, whether due to natural factors or other ‘stress factors’, puts 

communities at risks of adverse effects. These risks have been summed up as the  

likelihood … of severe alterations in the normal functioning of a community or a 

society due to hazardous physical events interacting with vulnerable social conditions, 

leading to widespread adverse human, material, economic, or environmental 

effects…
69

   

The risks South Africa faces
70

 have, and are likely to aggravate already existing 

infrastructural and ecological challenges such as fires, floods, water shortage, urban sprawl, 

overpopulation, waste disposal, and so on.
71

 In the same vein, the change in climatic 

conditions in Nigeria
72

 will aggravate both developmental and environmental challenges. 

It thus becomes necessary that steps should be taken to safeguard infrastructure, public 

services and the social and economic well-being of members of the society. The UNFCCC, 

the Paris Agreement and outcomes of other COPs discussed above make it obligatory for 

countries to develop appropriate plans for adaptation, especially regarding coastal zone 

management and the safeguard of people’s livelihoods and public infrastructure.
73

 Countries 
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are also required to take steps to reduce the effects of climate change on the quality of the 

environment.
74

 The impacts of climate change will also necessitate the adoption of existing 

legal frameworks across sectors to increase resilience and reduce vulnerabilities. In this 

regard, planning laws have a role to play in enhancing the capacity of communities to be able 

to cope with the imminent challenges of climate change.
75

 

Many developing countries, including South Africa and Nigeria, have been unable to tackle 

developmental and environmental problems successfully despite the existence of requisite 

legal frameworks. The adverse effects of climate change further escalate these challenges.
76

 

This research thus considers an appraisal of existing planning legislation in South Africa and 

Nigeria in order to understand the inherent strengths and weaknesses and identify means of 

strengthening these legislation as a means of ensuring readiness to tackle climate change in 

areas of adaptation deficit. 

1.3 Relevance of the Study 

The work entails an analysis of spatial planning laws in the light of the various risks, and 

adverse climate change impacts to which South Africa and Nigeria are or will be exposed. 

Such an understanding will help in identifying the needed measures of adaptation with the 

existing legal framework regulating land use and planning. 

This research focuses mainly on adaptation as a necessary response to climate change. 

Mitigation has received more attention than adaptation with respect to legislation, policy-

making and even international cooperation.
77

 It is argued in some quarters that adaptation is a 

continuous process in nature,
78

 hence justifying more attention being paid to mitigation. 
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The UNFCCC, however, stipulates that adaptation is of utmost importance as a governmental 

obligation to the citizens of a country.
79

 In the light of this, the mainstreaming of climate 

change adaptation into existing legislation on physical planning, for instance, provides an 

avenue for the government to fulfil the obligation to ensure and carry out adaptation action. It 

also provides an avenue for the citizenry to hold the government responsible for their actions 

or inactions in that regard,
80

 as well as to sensitise all stakeholders on their collective and 

several responsibilities in safeguarding the community against the onslaught of climate 

change impacts. 

It is necessary for adaptation to climate change to be in tandem with laws regulating the 

environment and development. On the role of planning law, it is noted that “[p]lanning 

is...concerned with people and the regulation of their environment.”
81

 Glazewski has also 

pointed out that planning laws, though not originally fashioned to cater for environmental 

challenges, can be modified to meet even the challenges posed by climate change.
82

 Further, 

the IPCC has identified urban management and land use control as issues arising in the 

adaptation to climate change.
83

  

Given the above, the research aims to consider how planning laws can be used to reduce the 

impacts of climate change in terms reducing physical and social vulnerability, coastal land 

management, urban sprawl, and promoting future planning that integrates climate 

considerations. 

The research involves a comparative study of the legal regime of planning in Nigeria and 

South Africa. South Africa is, however, more advanced technologically and economically, 

and this advancement reflects in the planning regulations and the extent of climate change 

considerations. The gaps in Nigerian planning laws will be identified, and the lessons that can 

be learnt from South Africa highlighted, as well as the improvements that can be made by 

both jurisdictions in line with the need to adapt to climate change. 
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1.4 Justification for comparative work between South Africa and Nigeria 

 The major justification for the comparative research between both countries is the common 

Anglo-American planning law heritage. The impacts of climate change vary in South Africa 

and Nigeria, depending on the geography and physical characteristics of individual 

communities.
84

 There is, however, a common thread, which is the fact that they are both 

developing countries, both are coastal states in Africa, and they both comprise of 

communities and groups that are particularly vulnerable to climate change. The study will 

specifically consider Lagos
85

 in Nigeria and the City of Cape Town, Western Cape, South 

Africa. Both cities comprise of coastal communities and are metropolitan. Also, Lagos and 

the Western Cape are most proactive with respect to planning legislation in Nigeria and South 

Africa respectively.  It is also important to note that the impacts in both cities trigger various 

aspects of physical planning legislation that will be discussed in Chapters 5 and 6.  

The research shall consider the jurisprudence or normative basis of the planning laws of both 

countries, beginning with points of convergence based on the shared Anglo-American and 

colonial planning heritage. According to Brooks, a proper understanding of the jurisprudence 

of planning requires the appreciation of the theories about planning, and the theories of 

planning,
86

 the former being the “conceptual analysis of the law regulating planning” and the 

latter “exploration of the relationship of the law of planning to justice”.
87

 Given the similar 

background, the research will thus consider the planning laws and the principles that drive 

these laws in the protection of people’s rights and the delivery of justice to all in both 

countries.  

The points of divergence will also be considered. The SPLUMA, for instance, states clearly 

the principles which are to guide the planning process in South Africa.
88

 However, the 

planning laws in Nigeria do not contain any explicitly laid out principles. The planning law in 
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Lagos State for instance merely makes general reference to urban development, urban 

regeneration and building control as its set objectives.
89

 

The comparative research will include the empirical study, which aims to ascertain the 

modalities of implementing the laws and whether the highlighted normative bases of the 

legislation are adhered to at the implementation stage in both countries. The jurisprudence of 

planning legislation in both countries integrates the socio-economic, geographical and 

cultural identity of the people, and the jurisprudential similarities will be considered in 

making recommendations on lessons one country can learn from the other.  

1.5 Research Questions 

The risks associated with climate change are of such a nature that adequate response will 

require an integrated and cooperative response from all parties and sectors concerned. The 

response will also require capacity building for grass root governments to deal with the risks 

that are likely to arise,
90

 especially in spatial and physical planning.   

The broad question this research intends to address is: To what extent has climate change 

adaptation been incorporated into the legal framework for physical and spatial planning in 

Nigeria and South Africa?  

This question is further broken down into four questions: 

a. What role can planning laws play in the adaptation to climate change? 

b. What are the respective roles of the three tiers of government in climate change 

adaptation through spatial planning laws? 

c. What roles can be played by non-government stakeholders? 

d. What lessons can Nigeria and South Africa learn from each other, and what can both 

countries learn from other jurisdictions? 

                                                           

89
 See the Preamble and s 2 of the Lagos State Urban and Regional Planning and Development Law (URPDL), 

2010. 
90

 IPCC, 2014: Summary for Policy Makers op cit note 4 at 18. 



16 | P a g e  
 

1.6 Research Methodology 

The methods employed include desktop research by way of doctrinal legal scholarship, and 

data collection and analysis by way of qualitative empirical legal scholarship.
91

  The doctrinal 

research method will be applied to analyse the primary and secondary sources of planning 

laws in both countries, that is, legislation, case laws, rules and principles; and texts, articles, 

commentaries and existing literature respectively. The doctrinal research will also entail a 

comparative analysis of planning laws in both countries, to identify areas of similarities and 

divergence for the purpose of making recommendations.  

The research also presents a historical and theoretical overview; this aspect of the research 

will consider factors that have influenced the planning system in both countries.
92

 These 

factors are considered to understand the underlying framework of planning law in both 

countries and to suggest new and forward-looking approaches to planning laws in the light of 

climate change adaptation.  

The research will also be reform-oriented
93

 as it will intensively appraise the adequacy or 

otherwise of the planning legislation in both countries to tackle the impacts of climate change 

as they affect the coastal cities of Cape Town and Lagos. Where the research finds the law 

inadequate, recommendations will be made to address the gaps in the law or its 

implementation. 

The empirical aspect of this research is incorporated in Chapters 5, 6 and 7. The fieldwork is 

premised on the research questions above, and the interview questions are designed to get 

interviewees’ opinions on the questions upon which this research is based. The empirical 

research will seek to answer the questions raised and to show the extent to which these 

considerations have been integrated into the planning, land use and development laws in both 

South Africa and Nigeria. Consequently, the fundamental aim of the research is to interrogate 

planning laws of both countries at the national, state, provincial, and local government levels 

in the light of climate change adaptation.  
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The empirical research is mainly descriptive and qualitative.
94

 The aim is to look at planning 

laws in a broader context of social and environmental validity, to ascertain the efficiency and 

practicability of these laws. The methodology adopted is the use of semi-structured 

interviews with open-ended questions which allowed the interviewees to give their opinions 

and experiences on the issue of physical planning in Lagos and Cape Town.  

The interviewees were drawn based on a purposeful sampling of a target group. This was 

informed by their work experience in the field of physical planning, environmental planning 

and climate change action. The interviewees include town planners, researchers and 

policymakers in urban and regional planning, environmental planning, climate change 

adaptation and environmental impact assessment.  These interviewees were interviewed in 

their personal capacities. Thus their views do not represent the positions of the government or 

organisations with which they work.  The fieldwork aimed to:  

 find out the challenges experienced in the implementation of planning laws and how 

practicable these laws are;  

 find out the amount of knowledge available and action being carried out on climate 

change adaptation by the government regarding physical planning; and 

 determine how climate change can best be incorporated into the planning process to 

ensure effectiveness.  

In total, fifteen interviewees were interviewed in Lagos, Nigeria and nine in Cape Town.
95

 

The findings of the empirical research are incorporated alongside the case law and legislation 

analysis in Chapters 5, 6 and 7. The disparity in number of interviewees is evidence of some 

of the challenges encountered in the field in terms of getting experts to participate in the 

research. It should be noted that the research here aims to go beyond the conventional 

doctrinal legal research to consider empirical research as a viable way of carrying out legal 

research, especially in relation to social, economic and environmental issues that affect every 
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facet of life and all groups of people, and require public participation for sustainable 

outcomes as is the case with climate change and planning. 

The interviews were audio recorded and then transcribed. The transcribed data were analysed 

using the NVivo data analysis software and the results of the analysis then incorporated in 

relevant chapters.
96

 In analysing the data, the interviewees’ responses were thematically 

coded.
97

 The themes are based on the interview questions and the general scope of the 

research.  

The research will adopt the comparative research methodology to compare the legal 

framework of spatial planning in South Africa and Nigeria. The outcome of the comparison 

will be used to determine the level to which each country has integrated adaptation into their 

laws, or how suited their planning laws are to engineer public and private awareness and 

preparedness for the impacts of climate change. 

1.7 Research Framework 

1.7.1 Legal framework 

For South Africa, the analysis of the legal framework is based on the principles of 

cooperative governance and the Bill of Rights both contained in the Constitution,
98

 the 

Spatial Planning and Land Use Management Act (SPLUMA)
99

 which is the flagship 

legislation on planning. Other legislation considered are the National Environemntal 

Management Act
100

 which regulates enviornmental management and governance within the 

Republic, the  Integrated Coastal Management Act
101

 which sets the standards and principles 

for the management of coastal zones in South Africa, the Western Cape Land Use Planning 
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Act,
102

 and the City of Cape Town Municipal Planning Bye-Laws.
103

 Other relevant 

legislation and cases laws will also be considered. The Department of Environmental Affairs 

is working on a Climate Change Act, but the draft of the legislation was not available at the 

time of concluding this thesis.   

In Nigeria, the legal framework will be based on the Constitution,
104

 and the Urban and 

Regional Planning and Development Law in Lagos State. The Urban and Regional Planning 

Act of 1992 will also be considered on the basis that it was a national law applicable in the 

entire country before the decision of the Supreme Court in Attorney General of Lagos v 

Attorney General of the Federation and 35 others.
105

 Nigeria has a Climate Change Bill 

before the National Assembly. The Bill aims to guide the mainstreaming of climate change 

into legislation and policies across sectors. The Bill, alongside other climate change action 

strategies, is discussed in Chapter 5. 

1.7.2 Theoretical framework 

The theoretical framework of the research will include a conceptual analysis of land use, 

physical and spatial planning. It will also entail an analysis of the concept ‘adaptation’ as an 

evolutionary concept in relation to humans and their community. This will then be linked to 

adaptation to climate change specifically regarding international and national governance 

responses and action. Also considered is disaster risk management as an integral part of both 

physical or spatial planning and climate change adaptation. 

1.7.2.1 Adaptation 

The IPCC defines adaptation as the ability of a system to adjust to “…actual or expected 

climate change and its effects. In human systems, adaptation seeks to moderate or avoid 

harm or exploit beneficial opportunities…”
106

 The definition adopts a dual approach to 

adaptation: first it highlights the ability to adjust and avoid harm; secondly, it mentions the 

ability to exploit beneficial opportunities of the changes in climate.  
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Adaptation to climate change has been slow to gain support, due to the financial implications 

such as economic expediency, both from the perspective of transfer of funds between 

developed and developing countries
107

 and inaction at the national and subnational levels. It 

is also argued that in many areas in Africa, the predictions on the extent of climate change 

impacts are still uncertain. Some decision makers argue that adaptation should be until there 

is the availability of technology and scientific advancement, and that the impacts will happen 

gradually, giving an allowance for societal adaptation.
108

 

The importance of climate change adaptation has been underscored by the fact that the 

impacts of climate change will go beyond mere changes in weather,
109

 and will involve 

economic adjustments and losses for many societies, particularly the more vulnerable ones, 

the loss of infrastructure and reduction in the availability of essential natural resources.
110

  

Collaborative adaptation action thus becomes necessary due to the magnitude and seriousness 

of the impacts and changes that will be experienced both locally and globally.
111

 

There is a consensus that a significant justification for adaptation is to reduce the 

vulnerability of communities to the impacts of climate change.
112

 Given this fact, climate 

change adaptation must take into consideration the need to promote justice and equity, and 

the protection of life and property.
113

 Adaptation cannot be divorced from development, as 

socio-economic development helps to reduce the level of vulnerability of communities. Thus, 
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the first step towards adaptation to climate change is the enhancement of social, economic 

and environmental development.
114

 

The IPCC 2014 creates a link between adaptation and physical planning by highlighting 

possible adaptation options which include structural or physical adaptation. This implies 

adaptation in the built environment, the fortifying of public services such as water availability 

and waste disposal, and the conservation of the biodiversity and ecosystem. Adaptation must 

also extend to social aspects of the society such as integration into education and public 

awareness, as well as behavioural adjustments in members of the society. Finally, for the 

adaptation process to be successful, it must be facilitated by and integrated into the 

government institutions such as laws, regulations and government policies.
115

  

1.7.2.2 Physical and Spatial Planning 

Spatial planning or physical planning play an important role in the wellbeing of any city or 

community as they revolve around activities carried out on or in relation to land.
116

 Spatial 

planning as a form of land use management integrates the principles of sustainable 

development and is thus concerned with the efficient use of land in a way most productive 

and beneficial to all parties concerned – both the present and the future generation.
117

 A 

primary characteristic of spatial planning is that it is futuristic and puts public interest and 

environmental justice into consideration.
118

 Another major objective of planning is the 

modification of  past inappropriate uses of land in the light of present-day realities; these may 

be wrong uses of land itself or use that excludes a class of people.
119

 The physical or spatial 
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planning system in every society seeks to regulate and guide physical development within a 

community and considers efficient land use across other related sectors such as 

transportation, agriculture, environment and waste disposal.
120

  

The UNECE highlights, as part of the objectives of planning, the promotion of a meaningful 

framework that can respond to “the needs of local communities”, the improvement of “urban 

environmental performance” and the facilitation of social security.
121

 Planning is also 

identified as an adaptation tool in two specific ways. The first is avoidance; development 

plans are fashioned to avoid places where the effects of climate change will be most 

devastating or to limit the uses of such places.
122

 The second goal proposed is minimisation, 

this does not have climate change as the basis of planning. However, it incorporates ways of 

reducing vulnerability to adverse effects. 
123

  This might include the revision of building 

codes or the building of diversions for flood paths in areas that are prone to flooding.  

The planning system in Nigeria is still based on urban and regional planning, while South 

Africa engages in spatial planning. This thesis uses the term ‘planning’ or ‘physical planning’ 

interchangeably, except in instances where reference is made to a specific form of planning.   

1.7.2.3 Planning and Disaster Risk Management 

Disasters have been defined as being a calamitous occurrence which results in human, 

material, economic and environmental losses beyond which the affected community can bear, 

such disasters being either of human or natural origins.
124

 They are also described as 

disruptions in the functioning of a society resulting in the already mentioned losses, to the 

extent that the society is unable to function using its resources alone.
125

 Both the International 

Federation of Red Cross/Red Crescent Societies and the United Nations Office for Disaster 

Risk Reduction agree that disasters occur as a result of the combination of hazards, 

vulnerability, and lack of capacity to cope with or reduce risks.
126

 The link between 
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vulnerabilities and risks is also highlighted by Chen, who points out that vulnerability is a 

combination of natural and social effects resulting in risk susceptibility.
127

 Thus, while 

climate change may pose risks to the natural and human environments, these risks are only 

aggravated by the social choices made by individual societies through their laws and 

government policies. This point he succinctly states thus: “…environmental calamities inflict 

loss only to the extent that human institutions place people and property in the path of 

destruction.”
128

 

 Studies by the IPCC and other research groups on the likely impacts of climate change have 

given many societies a perception of the risks and hazards to which they are exposed. This 

knowledge presents an opportunity for states to establish a proper regime of disaster risk 

management, mainly through proper physical planning and adaptation measures. This could 

be through legislation, administrative directives, strategies, policies or state action to lessen 

the adverse effects of hazards and the possibility of disasters occurring due to climate change. 

In other words, disaster risk management through physical planning is a viable tool for 

reducing vulnerability and promoting adaptation. 

For there to be a viable disaster risk reduction/management regarding climate change, the 

relevant planning legal framework must put it into consideration as a primary facilitator. For 

instance, planning laws can help in ensuring that settlements are moved away from climate 

risk-prone areas or that development permits are not granted subject to specific climate 

change risk considerations. It will also guide the tide of development in coastal zones or areas 

prone to desert encroachment.
129

 

1.8 Structure of the Dissertation/Organisation of the Study 

This thesis is broken down into eight chapters. 

 This Chapter is an introduction to the research work itself and gives an overview of why 

climate change adaptation is an important consideration in the context of planning law 

                                                           

127
 J Chen ‘Modern disaster theory: Evaluating disaster law as a portfolio or legal rules’ (2011) 25 Emory Int'l L. 

Rev. 25 (2011) 1123 & 1129. 
128

 Ibid at 1129. 
129

 IFRC&UNDP ‘Effective law and regulation for disaster risk reduction: A multi-country report’ 

http://www.undp.org/content/undp/en/home/librarypage/crisis-prevention-and-recovery/effective-law---

regulation-for-disaster-risk-reduction.html 45-67 (accessed 06/08/2015). 

http://www.undp.org/content/undp/en/home/librarypage/crisis-prevention-and-recovery/effective-law---regulation-for-disaster-risk-reduction.html%2045-67
http://www.undp.org/content/undp/en/home/librarypage/crisis-prevention-and-recovery/effective-law---regulation-for-disaster-risk-reduction.html%2045-67


24 | P a g e  
 

especially in South Africa and Nigeria. It also gives an overview of the legal regime of 

planning as a means of adapting to the impacts of climate change. 

Chapter 2 addresses the theoretical bases of planning law. It considers the history and 

evolution of planning law in both South Africa and Nigeria, given the Anglo-American 

background of both countries. It also looks at the forms of planning regulations and the tools 

such as zoning, spatial planning, land use control, planning obligations, planning schemes, as 

well as how these have been applied in the planning of cities. It will also examine sustainable 

development as an index of a functional legal regime of planning and international best 

practices in planning law. 

Chapter 3 examines the concept of adaptation to climate change generally and specifically 

within the context of climate change action in South Africa and Nigeria. It provides a basis 

for the discussion on climate change governance in Chapters 4 and 7.  

Chapter 4 examines the concept of governance in relation to climate change adaptation and 

land use. 

Chapter 5 reviews planning law in Nigeria. Indigenous planning and the inherited planning 

system will be considered. Planning in Nigeria will be considered in two phases: colonial 

planning regulations and post-colonial regulations. The chapter will highlight the peculiarities 

of Nigerian planning laws as contained in the 1999 Constitution of the Federal Republic of 

Nigeria as well as the landmark case of Attorney General of Lagos Attorney General of the 

Federation and 35 others. 

Chapter 6 analyses planning law in South Africa, the history and the form of planning 

legislation as they exist today. The planning laws of South Africa will also be considered in 

two phases – pre-1994 and post-1994. The powers of the Municipalities, Provinces and the 

National government in relation to planning will be considered. There is also a review of 

several judicial decisions that have shaped physical planning governance in South Africa. 

Chapter 5 explores the extent to which climate change considerations, especially, adaptation 

have been adopted in South Africa and Nigeria. It also considers the extent to which both 

countries consider incorporating climate change adaptation into existing legislation or plan 

for a climate change legislation in the future.  



25 | P a g e  
 

Chapter 8 concludes the thesis by looking at the lacunae in the planning laws and climate 

change adaptation strategy of both countries; looking at lessons that Nigeria can learn from 

South Africa and the lesson both countries can learn from international best practices.
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CHAPTER 2: THEORETICAL BASES OF PLANNING LAW IN 

NIGERIA AND SOUTH AFRICA 

 

2.1 Introduction 

This chapter addresses the theoretical bases of planning law. It also considers the history and 

evolution of planning law in both South Africa and Nigeria, given the Anglo-American 

background of planning law in both countries.
1
 The chapter argues that planning in principle, 

though not backed by legislation, is not alien to most traditional societies.  In the light of the 

argument proffered, the chapter examines land use in indigenous African societies and land 

rights restrictions at English common law. These land use and restrictions represent attempts by 

the society to adapt to social, cultural and even environmental changes. The advent of the 

planning process and legislation constitute adjustments to the changes within the society. 

The chapter also considers the various justifications and underpinnings of planning law in 

general. In this regard, the normative bases of planning legislation are considered, and attention 

is paid to the concepts of public interest and societal “well-being”, a phrase which is included in 

South Africa’s environmental right. The chapter also examines theories of planning propounded 

by various schools of thought on how planning should be carried out. In this regard, advocacy 

and public participation are central themes. These together with the concept of public interest are 

highlighted as providing viable justifications for the inclusion of climate change considerations 

in planning legislation.  

The chapter highlights the forms of planning regulations and the tools such as zoning, spatial 

planning, land use control, integrated development planning and planning schemes, and how 

these have been applied in the planning process in Nigeria and South Africa. The discussion in 

this chapter provides the background for answering the research questions highlighted in section 

1.5 of Chapter 1. 
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2.2 History and Evolution of Planning Law 

Spatial planning, urban and regional planning and physical planning span several fields of 

knowledge.
2
 There have been inputs of economics, psychology, and other social sciences, as well 

as significant contributions from the pure and applied sciences and arts.
3
 In the same way, 

planning, like other fields of human endeavour, is linked to law.
4
 Frieden iterates the role of 

other disciplines in planning by noting that these will aid an equitable distribution of the 

commonwealth
5
 of the city amongst its inhabitants,

6
 while taking into consideration competing 

interests.
7
 Mainly, the law serves as a means of ensuring that planning process within any nation 

or state is adhered to by all stakeholders, government and citizens alike.
8
 Although planning 

though has not always been the subject matter of legislation,
9
 the relationship between law and 

planning is essential for planning to realise its aim fully. It has been argued that planning and law 

play the role of reducing social conflict and providing favourable conditions for the advancement 

of public interest through social and economic strategies aimed at development.
10

 

According to Nolon, planning laws are a reflection of a society’s aspirations, its political and 

geographical peculiarities and history.
11

 Thus, planning laws play various roles including 

establishing standards, providing frameworks and ensuring compliance towards the achievement 

of societal goals on land use and development.
12

 Whatever the justification or basis of planning 
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laws, it is noted that these justifications aim at addressing specific or emerging problems relating 

to land use and development.
13

 

It is argued that planning has no precise definition,
14

 but is a means of anticipating and achieving 

changes in the environment in line with social and economic developments, taking into 

cognisance ‘the needs both of the present and of the foreseeable future.’
15

 Physical planning can 

also be viewed as an instrument of “determining appropriate present and future action”
16

 

regarding the use and management of land which is the subject matter of physical planning. 

2.3 Theories and philosophies underlying planning laws 

According to McAuslan, the justifications of planning law can be categorised into three 

priorities: the protection of private interests in property, the advancement of public interest, and 

the promotion of public participation in the planning process.
17

 The first justification of planning 

law regarding private property is settled as it is a constitutionally guaranteed right. The subject 

matter of this thesis tends more towards the public participation and public interest ideologies of 

planning law. Attention would be given to public interest because this research views public 

interest as a precursor to public participation in planning.  

Public interest is a major theory that has informed planning legislation from its inception.
18

 

Faludi notes that the planner exhibits a ‘devotion to public interest’ in embarking on the planning 

process.
19

 The point is also argued that the planning process is a way of achieving ‘utopian 

solutions’
20

 to challenges of environmental reconstruction.
21

 Besides public interest, there are 
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other principles which have been found to influence or characterise planning theories over time. 

These, according to Friedmann are social reform, social mobilization, policy analysis and social 

learning.
22

 These principles provide an argument for the inclusion of climate change 

considerations in planning legislation.  

2.3.1 Traditions upon which planning theories are based 

For instance, the social reform tradition of planning speaks to its role in guiding development 

and the rule of law in the light of changes within the society. It highlights the role and authority 

of the government in facilitating the planning process. The social reform tradition highlights the 

link between planning, governance and public interest.
23

 Milton alludes to the reform perception 

when he notes that planning laws challenged the perception that rights in land were absolute and 

the landowner was free to do as he pleased with his land.
24

 He notes that planning laws rather 

than fortifying the rights of the landowner, places on him duties and obligations, the justification 

of which is the recognition of the welfare of other members of the society.
25

 

The policy analysis tradition of planning focuses on collaboration in the planning process by 

highlighting the administration of policies by the state and large organisations. This tradition 

seeks alternative ways to best implement the planning process. A significant argument for the 

rationality of this group is that  

It is better to arrive at decisions through an imperfect (but perfectible) science than 

through a process of unmediated politics that is subject to personal whim, fickle passion 

and special interest.
26

 

The social learning planning tradition is hinged on the premise that learning and improvement in 

the planning process can only come through practicality, and that knowledge can only be 

gathered through experience. Planning from the social learning view must involve a continuous 
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process of practical undertakings of action and change.
27

 Regarding climate change adaptation, 

this planning tradition implies drawing lessons from the shortcomings of the planning processes 

and improving on them to address climate change impacts. 

The social mobilization tradition stems from a form of solidarity of social or class exclusion 

from decision making.  Most of the planners in this group have a philosophical background in 

Marxism, utopianism, socialism and communitarianism. Hence it is arguably based on a tradition 

of revolution against capitalism and the bourgeoisie.
28

 The tradition is majorly concerned with 

ways in which those disadvantaged by the planning process can attain self-realisation or freedom 

from oppression. Also, how equality can be attained and maintained, as well as considerations of 

the indices of a good society, especially regarding the guarantee of the rights of the weak and 

vulnerable through an inclusive planning system. 

2.3.2 Planning as a major factor for societal well being 

The above-discussed traditions have their origin in other disciplines such as economics, 

sociology and politics, and were not directly related to the planning process or profession, which 

was for a long time perceived as belonging to the realm of science. These traditions have 

however found expression in the planning process due to the importance of land and land use to 

social cohesion and wellbeing.
29

 Land is a significant factor of production and a necessity for 

development and economic growth thus the physical and land use planning regulation entail 

socio-economic and political considerations. 

Also, the planning process goes to the essence of the society, as it brings to the fore issues of 

class stratification, social justice, social interest and many other ethical considerations. This 

argument is in line with the position held by Pavlich who notes that in addition to limiting the 

kinds of uses to which land can be relegated, planning provides a means for the realisation of 

socio-cultural and socio-economic values of the society.
30

 The futility of divorcing planning 
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from the society is succinctly expressed by Bengs, who argues that ‘the ideal planning system 

cannot be disconnected from the ideal society’.
31

 

2.3.3 Public interest and planning law  

According to Reid, in addition to other objectives, planning law is designed to regulate the use of 

land in public interest.
32

 In iterating the role of planning laws in protecting public interest, Reid 

notes that planning laws consider ‘concerns of public safety and public services’,
33

 especially 

public safety in relation to hazards created or aggravated by humans,
34

 as is the case with climate 

change impacts. While public interest is acknowledged as being a limitation of private interest 

for which statutory compensation is usually provided,
35

 there are instances when private use of 

land is limited without compensation. Bayles argues that private interest in land could be limited 

without compensation given sufficiently strong public interest, especially the ‘fragility of the 

natural environment’ and other concerns affecting the society.
36

 As will be seen in subsequent 

chapters, climate change presents such a challenge to the public interest as to justify further 

limitation or restriction of private interests.  

Philosophical underpinnings of the concept of public interest arise from the fact that everything 

that is not held in private hands is in the public domain and is, therefore, the subject of common 

interest.
37

 Habermas posits that public or common interest arose in things that were communally 

held, which he referred to as the ‘public welfare’, ‘commonwealth’ or ‘the public wealth’.
38
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According to him, that which was in the public sphere was common to the society; he argues that 

this implies a form of mutual dependence and public significance for the sake of survival.
39

 

While Habermas viewed public interest as arising from a common interest in the subject matter 

of public or state ownership, Bentham saw public interest as the summation of the interests of 

individual members of the society.
40

 Thus for him, a thing or action was in public interest only if 

it served to promote the interest of the public and not merely because it was a commonwealth or 

public property.
41

 Primarily, Bentham’s position is that for a thing to serve public interest, it 

must serve individual interests, or reduce individual miseries or sufferings.
42

 

Other views of public interest as highlighted by Alexander include its perception as that which 

promotes ‘social stability and order’, such as the requirement of a central governing authority 

such as a state or government.
43

 He also notes the perception of public interest as being hinged 

on social justice – the redistribution of resources to address issues of societal inequalities.
44

 

Alexander also highlights the deontological perspective which is to the effect that public interest 

entails a moral interrogation or whether or not individual rights and the rights of ‘affected 

groups’ are upheld.
45

 

There is no doubt about the fact that planning laws have a role to play in the safeguarding of 

public interest. The question, however, is how to ensure there is a public interest content in 

planning laws. Alexander, while acknowledging that public interest is about ensuring public 

welfare, argues for a generalised standard of ascertaining public interest, or the integration of a 

universally accepted norm.
46

 Nagy argues in favour of a collaborative and advocacy approach 

which ensures public participation in the planning process as a sure way of ensuring a public 
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interest content.
47

 For McAuslan, public interest in planning entails the extension of the scope of 

planning laws beyond the physical environment to include economic and social considerations.
48

 

Winkler and Duminy argue that planning entails ethical values which are based on normative 

ethical theories.
49

 Particularly, it is essential for the planning process to consider issues 

surrounding human rights and civil liberties of the inhabitants of the society to make viable 

planning choices.
50

 The planners ‘dilemma’ of choice implies that there must be some theoretical 

bases justifying one choice over another. According to Taylor,
51

 planning involves a 

philosophical enquiry based first on ethical judgements and secondly, on the knowledge upon 

which planning is based. The first deals with the moral justification of choosing amongst several 

causes of action available to the planner or what has been described as ‘value-based judgement’
52

 

or ‘ethical judgement’
53

 and the second deals with choosing how to gather or acquire knowledge 

in the planning process. 

The planner’s ‘ethical judgement’ is argued to precede other forms of knowledge in the planning 

process.
54

 A more definite position is held by Friedmann
55

 and Steiner and Harper
56

 who argue 

that value-based philosophy or ethical theories must form the foundation of planning theories 

and practice. First is the concept of utilitarianism, that is, the need to bring about the greatest 

good for the greatest number of people. This is followed by Rawls’ equalitarian principle of 

social justice, which is to the effect that all social goods, including liberties privileges are to be 
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distributed equally amongst members of the society unless an unequal distribution benefits the 

least privileged members of the society.
57

 

Normative standards and ethical judgments in planning are based on principles and independent 

theories and propositions already in existence.
58

 Taylor posits that planning theories are a hybrid 

of philosophical judgments and sociological theories.
59

 

In addition to the normative theories, the planning process is guided by ‘theories of planning’ 

which are procedural theories.  The normative theories deal with what planners ought to do, or 

with what the planning system should be concerned.
60

 The procedural theories that is theories of 

planning deal with ways in which to best give effect to the planning system or process.
61

 To put 

the theories of planning in proper perspective, the purposes of planning must be highlighted. 

According to Davidoff and Reiner,
62

 the optimal objectives of planning fall under three 

classifications. First, the efficient use of resources, secondly, the control of the distribution of the 

scarce resource which is the subject of the planning system. Thirdly, the process of planning 

provides information to aid the ‘changing or widening of choice’. Here, information is made 

available to the public to aid their choice making, as well as to restrict the making of such 

choices. Such information includes obligations, costs, benefits and burdens that may flow with 

land or that may be tied to development or re-development of land. 

2.4 Theories of planning  

Planning theories and models are the conceptual framework upon which planning laws are 

premised. Planning theories must primarily take into cognisance the peculiarity and needs of 

society as well as the relationship between the people and the environment. The theories of 

planning involve an analysis of the planning process, the desired outcome and the eventual 
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outcome,
63

 taking into cognisance individual societies. According to Archibugi, to arrive at the 

proper planning theory to be applied in a society, there must first be an analysis of the material 

conditions of life and secondly, a consideration of the capacity of the proposed planning system 

to fit with environmental constraints.
64

 Thus, planning legislation and practice within a society is 

based on or informed by a blend of several theories of planning (procedural theories). Some of 

them will be considered. 

2.4.1 The Rational Theory of Planning 

 This theory of planning considers planning as a purely empirical process.65 This theory is greatly 

influenced by the work of Max Weber who saw rationalisation as a necessary action for 

modernity and the legitimation of legality.
66

 To him, government administrative processes were 

aimed at organising human behaviour across space and time. He also viewed rationalisation as a 

practical means to achieving specific ends.
67

 

 The theory conceptualises a planning policy to take care of existing land use and development 

issues as well as make long-term planning predictions. Planning was based on scientific 

reasoning and rational conclusions, and the proponents of this school believed that empirical 

investigation and findings were sufficient for the planner to come up with the planning process. 

Decision making in the planning process was based purely on efficiency and rationality; that is, 

the employment of resources in the most efficient manner.
68

 To the supporters of this theory, 

intuitions or ethical values have no place in the planning process; these were thought to be more 
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appropriate in private activities.
69

 The planning process was not considered as an end in itself but 

as a set of means to the attainment of an end.
70

 According to this theory, the planning process is 

necessary as mediation between the assertions of individualism (that the individual’s interest 

precedes that of the society) and social rationality (that the individual interests must bow to 

collective interests and communal satisfactions).
71

 

The entire planning process according to this theory is summarised as follows:  

 the reduction of the desired ends into data;  

 a clear statement of various causes of action;  

 comparative evaluation of the consequences of the various actions;  

 consideration of alternatives to the cause of action and a final choice amongst alternatives 

based on the preferred consequences; and  

 the implementation of the chosen alternative.72  

The theory bases the planning process on the expertise of the planner and gives no room for 

public participation. 

A major fallback of this theory is that it disregards the peculiarities of societies and their 

environmental challenges in arriving at a specific nature of planning for particular areas.
73

 Also, 

no room is given for the participation of other stakeholders within the society. The rational 

school focuses so much on the comprehensive plan which is the outcome of a logical and 

scientific process and pays little attention to the issue of implementation of the planning process 

and its application within the society.
74

 Also, the theory is faulty in not acknowledging the 

necessity of ethics and norms in choosing various alternatives. 

2.4.2 Synoptic-Rational Theory 

 This theory emphasises the specification of goals and targets of the planning process, the 

identification and evaluation of alternative policy options, and an evaluation of resources and 
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constraints of the planning process in relation to the conceptual and mathematical estimations.
75

 

The theory departs from the pure rational theory by upturning the belief in the autonomous role 

of the planner. It posits that the planning process is a subject of public debates, despite this 

position, public participation was still limited to comments on the planning process, validation or 

legitimisation of the planning policies and no more.
76

 A disadvantage of this theory is the fact 

that public interest was considered as being unitary, based on the perception of a ‘homogeneity 

of interests’.
77

 Kiernan likens the synoptic theory of planning to a unitary public-interest model, 

and argues that the goals of planning are “essentially universally shared and transcend any 

special, sectoral interest”.
78

 It was believed that the existence of a society implied a consensus of 

minds of all members of the society and objections to the goals of the planning process based on 

an individual interest was viewed as parochial. The unitary interest approach was however 

improved upon and led to the incremental approach to synoptic planning which recognised a 

‘plurality of interests’ and proposed a decentralised system of planning to allow for the 

consideration of the divergent interests within the society.
79

 It is worthy of note that the planning 

system in most developing countries, including Nigeria mirrors the synoptic-rational theory as 

public participation is limited and no cognisance is taken of environmental or social peculiarities 

in planning. This thesis shows that this form of planning is inefficient in tackling the challenges 

of climate change.  

2.4.3 Communicative theory of planning  

The communicative theory of planning proposes that planning processes and decisions must 

involve a democratic process involving the government and all stakeholders. This process, it is 

argued, safeguards the interest of a more significant number of people unlike the authoritarian or 

adversarial approach to planning which characterised the rational theories of planning.
80

 The 
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theory seeks to involve all stakeholders and focuses on solutions that satisfy multiple interests. 

Based on observation, it is purported to be the only theory that allows for collectively beneficial 

solutions to complex and controversial problems,
81

 and no group’s interest is allowed to 

dominate that of others.
82

 The theory is based on the social values of solidarity, cohesion and 

inclusivity and the philosophy that individuals are not atomic or individual entities but rather 

political beings who, along with the rest of the populace, have through a democratic process 

vested authority in a central body, that is, the State.
83

 There is a firm belief that the planning 

process should not consider spatial planning or physical planning alone; instead, the entire 

planning process should be a tool of social cohesion and the strategic social integration that in 

turn give rise to specialised societal planning patterns.
84

 The theory, Healey argues, is motivated 

by a moral commitment to social justice, especially regarding articulation and implementation of 

policies relating to the allocation and regulation of resources.
85

 

The communicative theory does not see planning as a technical or scientific endeavour based on 

pre-founded knowledge; instead, knowledge is perceived as being created by the communication 

and inter-relationship of perceptions and experiences in the planning process. Planning is a 

governance activity that is determined by ‘wider economic, social and environmental forces that 

structure interactions.’
86

 

2.4.4 Advocacy Planning Theory (Community-based planning) 

 The advocacy theory is a pluralist approach to planning premised on the proposition that 

decisions about the planning process in a society should not be made unitarily by the 

government. The leading proponents of this theory include Paul Davidoff and Marshall Kaplan.
87

 

Given that planning is aimed at serving public interest, the planning process should entail an 
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interrogation of the conditions and interests of the various groups within the society.
88

 It is 

argued that the bargaining process of planning should be between formal and informal groups 

pursuing a range of conflicting goals and interests on the public agenda with no group 

dominating the public arena.
89

 This school of thought pays particular attention to the lower cadre 

and minority members of the society who are unable to represent themselves.  This theory of 

planning, also known as Community-based planning, highlights the inadequacy of urban plans to 

cater for the peculiar needs of individual local neighbourhoods. This procedural theory of 

planning stipulates that a city's general plan would be more effective if it encompasses separately 

developed neighbourhood plans.
90

 In other words, it is community-driven, rather than "top 

down." This implies that the role of the government in the planning process is merely to establish 

and enforce the rules of bargaining and to ratify the outcome of the bargaining process.
91

 The 

planner is an advocate of social justice;
92

 his role is to advocate for the adoption of suitable plans 

for specific communities and to help in the drawing up of such plans. Unlike the rational theory, 

the planner here is encouraged to articulate the values upon which the planning process is 

based.
93

 The proponents of this school believe that public participation is a fundamental 

objective of the planning process and not just a factor. This is based on the core argument that 

there are groups who have no bargaining power in the political process, are not sufficiently 

organised and are disadvantaged in the planning process; these groups’ interests should not go 
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unheard or unarticulated.
94

 This school of thought is strongly opposed to the notion of a unitary 

public interest.
95

 

2.4.5 Transitive Theory of Planning 

 The main proponent of this theory, John Friedmann, argues that it is inappropriate to plan for an 

uncertain and ill-defined public, he argues that it is impossible to arrive at what would be 

suitable for a group or community, regardless of the fact that they have some commonalities.
96

 

Rather the planning process must gather a real community into consideration and ‘a face-to-face 

contact with the people affected’ is encouraged.
97

 In essence, action should be linked to 

knowledge to arrive at a good planning policy and rather than basing planning on technical 

knowledge alone; there should be an interpersonal dialogue with the public.
98

 The result, it is 

argued, is an increase in development amongst members of the public and governmental 

institutions.
99

 According to Friedmann, there is no such thing as ‘common good’ and ‘public 

interest’ is a requirement hard to fulfil, thus planning should be negotiable, flexible and 

accommodate what he refers to as ‘a struggle for self-empowerment and participation’.
100

 The 

opinion is also canvassed that the planning process and regulation should be decentralised to be 

more efficient and the citizenry is allowed to direct and control the social processes that 

determine their welfare. The outcome will be that the planning system and policies of a 

community will differ from those of another community since each process is arrived at as a 

result of the active participation of members of that community.  

The professional planner, according to this theory, thus becomes less of a planner and more of a 

medium to actualise the planning policies of the society.
101

 This theory lays much emphasis on 

public participation and empowerment and decentralisation of the planning process.
102
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2.4.6 Environmental Justice 

This theory is not a planning theory, rather it has its roots in environmental law. The thesis 

however discusses it in order to address public interest especially in relation to issues that border 

both environmental management and planning. This discourse becomes pertinenet as a result of 

cliamte change impacts which are both environemntal and developmental. This theory is based 

on the principle that people who are members of the society should have a ‘meaningful 

involvement’ in the activities affecting their environment. The hallmarks of the theory include 

the fact that people have an opportunity to have their rights enforced on issues and activities 

relating to their environment and well-being. Campbell notes that the planner has a duty to 

interface between conflicting interests relating to land use within a society. He speaks of a 

dichotomy between the environment, economic growth and social justice.
103

 Issues surrounding 

social justice
104

 have fuelled the debate on environmental justice in planning. 

A first look at the above shows that the theory bears some similarities to the communicative and 

advocacy theories of planning in that it is community-based and ensures that members of the 

community, including the obscure minority, have their opinions aired about their natural and 

built environment.
105

 The Environmental Justice movement, however, takes it a step further; it 

seeks the making of fair and equitable decisions in relation to the environment, so “that no group 

of people should bear a disproportionate share of negative environmental consequences resulting 

from industrial, governmental and commercial operations or policies.”
106

 While environmental 

justice debates are usually around issues of environmental quality,
107

 the proponents also address 

issues around the distributional inequities relating to ‘environmental amenities and dis-
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amenities’.
108

 Further, the proponents of the theory point out that there must be an equitable 

distribution of public amenities and facilities,
109

 locally unwanted land uses (LULU),
110

 and the 

equal fulfilment of environmental obligations by the government amongst all members of the 

society, regardless of their position in the social stratum.
111

 In the same vein, Taylor and others 

iterate the need for environmental justice in adaptation to climate change in order to ensure so 

group of people are unfairly exposed to adverse impacts.
112

 It is also argued that the planning 

procedures must incorporate the identity of the members of the community and their interests 

must reflect in the planning process. According to Arnold, “land use planning and regulation 

[ought to] foster choice, self-determination and self-definition…not paternalism that insists that 

there is a single correct environmental justice goal.”
113

 This school of thought also argues that 

the link between environmental justice and planning is not a novel one, as some of the concerns 

of environmental justice include the lack of infrastructure, improper land use which negatively 

impacts the environment and untenable housing practices.
114

 

2.5 Evolution of Planning in Nigeria and South Africa 

While formal planning as we know it today is a recent discipline, land use or physical planning 

has existed in some form in every community throughout history.  To trace the history of land 

use planning, a simple definition of planning is adopted: the systematic order in the use and 

regulation of development or other activities on land. A look at the history of ancient societies 

points to the fact that there existed a form of order in the use and allocation of land. Friedmann, 

                                                           

108
 H Pearsall and J Pierce Urban sustainability and environmental justice: evaluating the linkages in public 

planning/policy discourse (2010) 15(6) Local Environment 569-580 at 570. 
109

 H Pearsall and J Pierce ibid at 571. 
110

 Land uses such as incinerators or the siting of industries, plants and machinery. The concept of LULU is 

discussed extensively in CA Arnold ‘Planning Milagros: Environmental justice and land use regulation’ (1998) 76 

Denv. U. L. Rev. 1- 153, J Agyeman and B Evans ‘‘Just sustainability’: the emerging discourse of environmental 

justice in Britain?’ (2004) 170(2) The Geographical Journal 155-164 at 160. 
111

 Paragraph 27 of The Habitat Agenda Goals and Principles, Commitments and the Global Plan of Action states 

that Equitable human settlements are those in which all people, without discrimination of any kind as to race, colour, 

sex, language, religion, political or other opinion, national or social origin, property, birth or other status, have equal 

access to housing, infrastructure, health services, adequate food and water, education and open spaces. 

http://www.unhabitat.org/declarations/habitat_agenda.htm, (accessed) 11/16/2017. 
112

 A Taylor and others ‘Urban adaptation’ in T Humby et al p 11-17. 
113

CA Arnold op cit note 110 at 13. 
114

 C Eley ‘Environmental Justice Through Planning’ American Planning Association 

https://www.planning.org/blog/blogpost/9101589/ accessed 13/11/2017.  

http://www.unhabitat.org/declarations/habitat_agenda.htm
https://www.planning.org/blog/blogpost/9101589/


43 | P a g e  
 

in his explanation of Lewis Mumford’s ‘The City in History’, points out that in the middle ages, 

cities where communal and the nucleus of such cities were things or places which the people 

held most dear. In the case of most ancient African communities were the marketplaces and other 

places of communal gathering, the palace of the traditional ruler and the places of worship or 

religious activity.
115

 

2.5.1 Planning in indigenous African communities 

Cities in Africa exhibited some order in their structure and use. Land was not subject to 

individual ownership, but was held by the traditional rulers and community leaders in trust for all 

members of the community;
116

 or the ownership of land was vested in the family, held in trust by 

the head of each extended family.
117

 Though communally held, land was allocated to individual 

members of the community,
118

 and this was usually for the specific purpose of building a new 

home or for farming. It is noted that individual access to land was determined by the use to 

which it would be put.
119

 Any other use of land was communal and followed set norms; also, 

there was free access to resources. The use of resources was however with high regard to the 

environment,
120

 which was considered the dwelling place of ancestors and deities. For instance, 

in most traditional Nigerian communities, the marketplace is located in the centre of the 
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community, and not very far from the ruler’s palace.
121

 All artisans and craftsmen are located 

within the market and can be found in homogeneous clusters. Other characteristics of such 

communities are designated farmland and open space usually referred to as the village square. 

These communities also had what is today referred to as green belts or buffer zones – vast 

portions of land deliberately left uncultivated, referred to as forbidden forests, and cultivation, 

entry or any form of activity within them was forbidden.
122

 Usually, the residential quarters 

formed an orbit around communal spaces and had thoroughfares for access in and out of the 

community; the farmlands were further out on the outskirts of the community.
123

 Considering 

that land was communally held, it was not unusual for an already allocated parcel of land to be 

required for public use.
124

 In such cases, the occupant of the land was relocated, and there was no 

form of monetary or pecuniary compensation, although such a person would enjoy communal 

support to re-build his homestead or whatever utility was on the expropriated land. Expropriation 

also served as a form of punishment for serious offences, and banishment from the community 

usually accompanied this.
125

 These traditional communities maintained their forms of land-use 

governance until the advent of colonialism. 

This argument on the capacity of ancient and indigenous societies to plan and adapt to their 

environment is buttressed by the separate opinion of the ICJ in Gabcikovo-Nagymaros Project 

Hungary v Slovakia (Separate Opinion of Vice-President Weeramantry)  Justice Weeramantry, 

highlighted the fact that societies at that time took deliberate steps to protect the environment 

while at the same time developing their societies.
126

 He noted that these ancient civilisations in 

different parts of the world possessed the capacity to embark on planned development which 

took cognisance of the need to protect the environment.
127

 Inherent in these practices in 

traditional societies is some form of land-use management and planning which agreed with the 
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beliefs and practices of the people within such societies. The planning practices in these ancient 

communities still reflect in the land use practices of some indigenous societies as ‘community-

based planning’. The synergy between these traditional planning practices and climate change 

adaptation will aid actions such as community-based adaptation (this is discussed later in 

Chapters 7 and 8).  

As earlier mentioned, ancient planning practices are not peculiar to Africa; they existed in all 

ancient cities world over.
128

 In England and at common law, planning principles were originally 

unknown, but the order of land use, aesthetics and preservation of the environment was enforced 

through certain principles of common law.
129

 Booth argues that common law traditions in Britain 

greatly influenced planning law, especially the principle of nuisance.
130

 Milton notes that the 

English common-law is one of the oldest legal systems to regulate the use of land.
131

 He further 

points out that planning legislation was greatly influenced by common law, having been 

perceived as a form of regulation of rights in land as was the case with nuisance and easement 

laws.
132

 This system, based on the principles of common law was inherited in South Africa and 

Nigeria.
133

 

The common law principle of nuisance served to enforce a land user’s obligation to put his 

neighbours into consideration and to protect the rights of a land user to the preservation and 

safety of their person, property and land in relation to the way their neighbour used their land. 

The doctrine of restrictive covenants bound successive owners of land by the covenants relating 

to the use of land, that is, the restrictions on the use of the land.
134

 The public trust doctrine, or 

the principle of res communis, ensured that areas designated as public spaces were kept in good 

repair by the authorities.  
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There was no form of modernised planning, yet there was a level of orderliness, mutual respect 

in land use and aesthetic values. The deduction from this, according to Friedmann, is that the 

primary concern of the inhabitants of these communities was not development control, but 

adaptation, as the planning process took care of basic needs and exploited opportunities as they 

arose, thus eventually giving rise to the physical form of many ancient cities.
135

 

2.5.2 Modernized planning in England 

Modernized planning regulated by statute came about in England with the advent of 

industrialisation and the rate of urbanisation and disorderliness that came with it.
136

 Worthy of 

mention is the Rebuilding Act of 1667 which was passed after the great fire of London. Though 

it did not regulate town planning, it stipulated the height of buildings within areas and the 

allowance to be left for public passage. An administrative body comprising of three surveyors 

was set up to ensure compliance with the Act. It is however noted that the Act only applied in 

London and that the administrative body set up was dissolved after the rebuilding of the city was 

completed.
137

 Several other Codes regulated public health, buildings, passages and other acts of 

public nuisance, but they had very low levels of success.
138

 

The early physical planning laws in Britain and the United States of America were aimed at 

tackling the challenges of sanitation, degradation of buildings and indiscriminate 

developments.
139

 The indiscriminate rate at which houses were being built without regard for 

ventilation, setbacks or sanitary conditions led the Crown to react with the promulgation of local 

Improvement Acts.
140

 These local Improvement Acts which had been passed within specific 
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locations were consolidated in 1847 into one Act
141

 which regulated building activities, ensured 

sanitary measures were put in place and prevented encroachment on public spaces in England 

and Ireland. 

The 1900s heralded a significant change in physical planning in England. Agitations grew for 

more development regulation than was hitherto provided by the Improvement Acts and other 

Public Health Acts. Such laws had provided for the widening of streets and construction of 

gutters, but no law had taken into cognisance the need for regulation of development or the 

provision of conducive housing for the populace.
142

 The clamour for an improvement of the 

housing conditions in England has been described as the meeting of minds of public health, 

architecture and engineering practitioners, and came about from everyday practical 

experiences.
143

 

There were moves by private individuals, including Ebenezer Howard – the founder of the 

Garden City Movement – to build new towns for the working class, which would be self-

sufficient and adequately laid out comprising open spaces, residential areas and all needed 

amenities.
144

 It was however also recognised that there was the need for a legal framework to 

regulate town planning in already existing towns and to properly lay out new towns. This led to 

the passing of the Housing, Town Planning, etc Act of 1909. It is interesting that at the second 

reading of this Bill in the parliament, John Burns
145

 alluded to so many justifications which are 

still valid in present-day theoretical underpinnings of the planning process.  

No one can go through the East End of London, or to places like Liverpool, Leeds, 

Manchester and Glasgow, and see the effect, both on the physique, morale, happiness, 

and comfort of men, women, and children, through lack of some such condition as 

this…but will come to one definite conclusion…that the House of Commons should not 

lose this opportunity of giving to communities…the opportunity of consciously shaping 
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their own development in a better way than has occurred in the past. It is not fair or just 

to our poor that in many cases you build, as you do [and] that they should be placed 

where the sun rarely reaches, but where the wind does always, or where ventilation is 

denied them. [T]those natural and physical opportunities... could be profitably exploited 

for the whole community—to the benefit not only of the present generation, but 

particularly of children who are cursed, many of them, in their habitations and 

environment.  

He equally pointed out that the Bill aimed to “...secure, the home healthy, the house beautiful, 

the town pleasant, the city dignified and the suburb salubrious.”
146

 

The 1909 Town Planning Act seemed not to have been as successful as was envisaged.
147

 It was, 

however, a step towards the public control of development. This Act was followed by the 1919 

and the 1932 Planning Acts. A significant characteristic of these laws is that they were 

restrictive
148

 and considered to be more of a deterrent than an incentive to planned development, 

mainly because of the extensive administrative planning procedure involved.
149

 The Town and 

Country Act of 1947 was passed at the end of the Second World War, and the war played a role 

in bringing about the law. The 1947 Act was mainly geared towards addressing the problems of 

urban sprawl. Development control was made applicable to all forms of developmental activities, 

and each area of the country was required under the new law to have a development plan
150

 

marking the beginning of the comprehensive planning system including future development 

plans in England. 

The spirit behind the Town Planning Act of 1919 was majorly public interest and social 

welfare.
151

 However, this Act and successive planning Acts were unable to achieve this. The 

1947 Act, however, with its provisions on comprehensive planning and the requirement of 

development plans and future plans, ensured that social welfare was safeguarded, and not just the 
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interest of landowners. According to McAuslan, the passing of the 1947 Act made it possible to 

put public interest before private rights or interest in land; a principle, which he points out, 

remains fundamental in the approach to the development of land.
152

 

2.5.3 History of modernised planning in South Africa and Nigeria 

By the 1900s England had become a colonial power in Africa, and both South Africa and Nigeria 

were under its colonial rule. The planning legislation along with the common law and other 

statutes applicable in England were also applied in the colonies.
153

 According to Njoh, the 

colonial planners aimed at establishing Garden Cities in all colonies, and Africa, in particular, 

gave them an opportunity to explore the workability of newly acquired planning concepts, 

something they were unable to do in Europe due to the constraint of space.
154

 

A significant factor that characterised physical planning in Africa at that time was racial 

segregation,
155

 and the need to assert control and supremacy over the native land inhabitants.
156

 It 

is noted that racial segregation which took place at that time has ripple effects of blighted 

settlements in both Nigeria and South Africa. The town planning history of South Africa and 

Nigeria are quite similar, considering that they proceed from the same source – the British 

planning system; they will, however, be considered differently given the peculiarities of each 

country.  

2.5.3.1 South Africa 

Planning law was introduced in South Africa as early as the 1920s. There was the Native (Urban) 

Areas Act No 21 of 1923 which aimed at establishing settlements for Africans on the outskirt of 

towns inhabited by whites. The government provided housing and ensured that employers also 

provided housing for their employees. A separate authority was set up under this law to see to the 
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administration of these locations, including the collection of revenues and rents and the 

allocation of passes into white areas.
157

  Zoning in the early 1900s was majorly between 

industrial and white residential areas; the workers and employees had to stay close to the 

industries, and their residences formed a fringe around the industrial areas.
158

 Just as was the 

case with other African countries at that time, zoning was not based on the need to separate land 

use, but to emphasise class separation.   

Specific legislation on town planning was introduced in South Africa in 1931 with the passing of 

the Townships and Town Planning Ordinance 11 of 1931.
159

 Unlike other places where early 

planning took place, planning in South Africa at that time was centralised and regulated from the 

national, down to the local council level; that is, the top-down approach was adopted.
160

 There 

were attempts to ensure sanitary and health conditions within the towns and areas; such moves 

are argued to have proceeded from a need to maintain a healthy workforce, rather than genuine 

concerns for the availability of infrastructure and housing.
161

 

Planning laws in South Africa, until the passing of the Development Facilitation Act of 1995, 

were fashioned after the UK Town and Country Planning Act of 1947 with only minor 

amendments. Development in South Africa, especially in white residential areas, saw the 

development of new towns following the standards in Europe and the USA; however, planning 

and development within the locations and townships were regulated strictly by the government 

and experienced little or no improvements over the years.
162
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The Development Facilitation Act (DFA) was passed in 1995, in line with the new government 

dispensation in South Africa. Its primary aim was to correct the inadequacies of the old planning 

laws that had been in operation before 1995, facilitate development and ensure the security of 

land tenure.
163

 The DFA was repealed in 2013 by the passing of the Spatial Planning and Land 

Use Management Act 16 of 2013 (SPLUMA). Physical planning legislation in South Africa is 

constitutionally provided for and follows specific principles laid down in the SPLUMA, this is 

discussed in detail in Chapter 6. 

2.5.3.2 Nigeria 

The first hint of laws on land administration and planning in Nigeria was the promulgation of 

laws converting all land in northern Nigeria into public lands, belonging to the colonial 

government.
164

 By this law, management and control of all lands within the North were vested in 

the governor of northern Nigeria.
165

 A similar move to pass such a law in southern Nigeria 

proved unsuccessful, as the people insisted that it was against customs for anyone to ascribe 

ownership of land to themselves. Land was believed to belong to the community which 

comprised of the dead, the living and the unborn.
166

 Land in Lagos and the southern parts of 

Nigeria was ceded to the colonial government in the 19
th

 century; however, the existing rights of 

ownership were recognised, and land could only be acquired from the natives by the Public 

Lands Ordinance No. 8 of 1876.
167

 Only the governor of a protectorate could grant to both 

indigenes and foreigners the rights of occupancy, or the right to carry out any form of 

development, whether construction or agriculture.
168

 

Physical planning laws in Nigeria were first introduced in the Lagos colony in 1863;
169

 they 

aimed at achieving urban sanitation and development control.
170

 They also made provision for 
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the payment of compensation in the case of public acquisition of property and laid out the 

process for the acquisition of land. It is argued that this principle of eminent domain that was 

included in the laws served little or no purpose as it could not be compared with the operation of 

the same principle in the USA or Europe since the colonial government exercised government by 

a show of force and coercion.
171

 Under this law as well, local planning authorities were 

established to oversee the planning process within the colony. Subsequent planning Ordinances 

in Nigeria firmly established the separation of European and indigenous residential areas, and 

each area had its special planning standards.
172

 Another highlight of these laws are provisions on 

public health, sanitation, swamp reclamation and marketplace planning, as well as the 

development of residential areas for government employees.
173

 

The 1917 Township Ordinance was the first law that regulated land use planning in the whole of 

Nigeria. The law provided guidelines for the establishment and physical layout of other towns 

and provided for ‘spatial orderliness in land use patterns’ all over Nigeria,
174

 further reinforced 

the segregation of residential areas and towns, as towns were classified as first, second and third-

class towns. 

A fundamental law in the development of modernised planning in Nigeria is the Nigerian Town 

and Country Planning Ordinance No. 4 of 1946. This law provided for comprehensive planning 

all over Nigeria, as well as the implementation of the planning process by town planning 

authorities. A significant drawback of this law was that, just like the laws before it, it found 

application mostly in upper-class towns and in areas occupied by Europeans and was not 

integrative or participatory in any way regarding indigenous participation.
175

 

Upon attainment of independence, the 1946 Ordinance was retained and became known as the 

Nigerian Town and Country Planning Law applicable in the south and the north. This law was 

only repealed in 1992 by the promulgation of the Urban and Regional Planning Decree of 1992, 

                                                           

171
 AJ Njoh op cit note 153 at 310. 

172
 FK Omole and OB Akinbamijo ‘Land development and planning laws in Nigeria; The historical account’ (2012) 

8 Journal of Law, Policy and Globalisation at 26. 
173

 J Lamond et al ‘Urban land, planning and governance systems in Nigeria’ Research Report of the Urbanisation 

Research Nigeria (URN) 2015 at p 6. 
174

 FK Omole and OB Akinbamijo op cit note 172. 
175

 J Lamond et al op cit note 173. 



53 | P a g e  
 

which aimed at promoting a uniform planning system in the whole of Nigeria and adequately 

spelt out the role of each tier of government in the planning process. It also made provisions for 

stakeholder participation in the planning process.  

In the present day, planning in Nigeria can be likened to that in the United States of America 

where planning is carried out by the states through residual un-delegated power. The 

Constitution empowers states to make laws for the peace, order and good governance in relation 

to all residual matters not within the competency of the National Assembly.
176

 This is dealt with 

in more detail in Chapter 5. 

2.6 Forms and Tools of Planning 

The aims and objectives of planning laws and the entire planning process are achieved through 

certain practical tools or techniques. Some of the planning tools applicable in South Africa and 

Nigeria include the following: 

Spatial development framework
177

 guides all development activities and is the foremost planning 

instrument in South Africa.  It entails future spatial planning and a spatial planning framework of 

all municipalities, provinces and the nation. It sets out in graphic and written details the existing 

and future development to be carried out within a specific area.
178

 It is the core of all planning 

activities and includes integrated development plans of all municipalities.
179

 It is a strategic 

planning instrument as it takes into consideration all factors that may affect the planning process 

and how such a process may be optimised; it also outlines the future spatial plan of an area. In 

addition to guiding development, wherever the planning authority can exercise its discretion, 

such discretion must be guided by the spatial development plan.
180

 

Environmental assessment is a requirement for all developmental activities proposed within an 

area in both Nigeria and South Africa. It involves an impacts assessment as well as 
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environmental profiling. Environmental profiling is an assessment of the way the economic 

activities within an area affect the environment regarding resources, the hazards posed by these 

activities and the possible alternatives to the planned activity or development.
181

 It usually entails 

a scientific process highlighting the environmental effects of projects on host communities, 

helping the affected stakeholders take necessary action and improve the quality of their 

decisions.
182

 The Court in South Africa has extended the application of ‘environmental impact 

assessment’ to include climate change considerations regarding both mitigating GHG emissions 

and promoting adaptation to climate change.
183

 This was the decision of the Court in the case of 

Earthlife Africa Johannesburg v Minister of Environmental Affairs and Others
184

 where it was 

noted that the legislative requirement for EIA ought to be interpreted in line with the 

Constitution and with relevant international instruments.
185

 Moreover, in the case of climate 

change considerations, such interpretations are required to take cognisance of the UNFCCC and 

other relevant international instruments.
186

 

An aspect of environmental assessment is the Social Impact Assessment which factors in social 

considerations along with economic considerations of developmental activities.
187

 In assessing 

likely social impacts, the process entails an assessment of the activities and projections of likely 

impacts, and where such projects or developments already exists, it seeks to monitor and mitigate 

the negative social impacts of such activities.
188

 

Integrated development planning is a plan that is adopted in South Africa in line with the 

provisions of chapter 5 of the Municipal Systems Act.
189

 It is required to state the long-term 

developmental goals of individual councils for five years and is required to be updated 
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annually.
190

 The plan is required to incorporate the plans of all sectors within a municipality and 

should promote sustainable developmental activities.
191

 

Town planning scheme
192

 which applies in South Africa is a layout of the zones that exist within 

a municipality. It outlines the zones and designates what activities may be carried out within 

specific zones.
193

 It is to aid the implementation of the spatial development framework and must 

integrate sustainable development considerations. It is legally binding on all land users, whether 

private individuals, corporations or governments and all developmental activities within a 

municipality must conform to the planning scheme. 

Planning schemes refer to the prescriptive and regulatory standards to be adhered to in drawing 

up comprehensive plans at the state, city or local government levels in Nigeria. These standards 

are provided for by the planning laws of various states
194

 and they cannot be deviated from.
195

 

Strategic planning is a planning tool that applies to both South Africa and Nigeria,  it sets out the 

strengths and weakness of a particular area in relation to the master or regional plan.
196

 It is 

integrative and allows for the participation of private stakeholders in the drawing up of the 

plan.
197

 Since it puts into consideration the strengths and weaknesses of the area plan, it seeks to 

actualise this plan most sustainably, thus incorporating the principles of sustainable development 

into the planning process. 

 The comprehensive master plan is the official development plan of a state comprised of the sub 

plans of cities, towns, local government areas and municipal areas. It highlights the development 

policies and future development plans of each area and is backed by legislation. In addition to 
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providing for future development plans, it also lays out the various zones within the area, and it 

states how the future plans are to be actualised.
198

 

Development control is a planning tool used in both Nigeria and South Africa. It is aimed at 

ensuring that the comprehensive master plan and the sub-plans under it are complied with. It 

maintains planning standards within a town or city and regulates all developmental activities 

within such an area. In Nigeria, it entails the grant or denial of planning permissions and 

stipulates planning obligations and requirements. It is usually the crux of planning legislation
199

 

in most jurisdictions and forms the basis of planning practice for town planners.   

Zoning is a way of dividing a city or town into different and sometimes overlapping uses. It is a 

form of development control applied in both countries under consideration which stipulates what 

development may be carried out in that area.
200

 The use of zoning is highlighted in the 

comprehensive master plan which accurately lays out the various zones within a particular 

area.
201

 According to Pavlich, the planning process, specifically zoning, is a tool adopted by 

planners to safeguard public interest.
202

 Zoning also presents a mechanism to secure the use of 

land in a manner that is most appropriate for the environmental, social and economic structure of 

particular societies.
203

 The end aim of zoning as a planning tool is to actualise the objectives of 

the planning system as represented in the master plans or comprehensive plans of the society.
204

 

It is also argued that the purpose of zoning as a planning tool extends to the protection of 

citizen’s interests, the preservation of public and private amenities from nuisance (that would 

emanate from some land uses) and the protection of property values.
205
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As noted by McAuslan,
206

 planning law has moved beyond mere planning making and 

encompasses much more. Planning law is an enhancer of the environment and quality of life 

within it. It is a coordinator of community aspirations and of resources to meet those needs. 

Planning law is a tool which the society uses to achieve social and redistributive justice. In more 

recent times, planning law has become the steward and manager of both built and natural 

resources within the environment. Given all the above functions, planning law provides a source 

of information on the environment and the changes that affect it and how the members of the 

society, individually and collectively, adapt to these changes.  

2.7 Conclusion 

This chapter sets the framework upon which the rest of the thesis would be built. It considered 

ways in which the practice of planning evolved in indigenous societies and well as the traditional 

land use planning as contained in some common law principles such as nuisance and restrictive 

covenants.  Although formal planning as it is known today was not practised in these indigenous 

African societies, this chapter has proffered an argument that there was some form of regulation 

of land use, which points to the fact that regulation of land use is an innate characteristic of every 

organic society. In essence, human societies in regulating their activities in one form or the other 

take cognisance of the need for order and social wellbeing.  

Following this line of argument, the chapter also considered some normative ideologies that 

underlie planning laws, as well as some theoretical underpinnings of the planning process.  This 

analysis highlights certain points which include the importance of the planning system in 

guaranteeing social wellbeing and safeguarding not just the public space, but private spaces as 

well. Also highlighted is the fact that the planning system has evolved from a system of 

government bureaucracy to a system that is more participatory as evidenced in the provisions of 

public participation as part of the planning process. These evidence point to the fact that where 

the planning process now entails social, economic and environmental considerations, it is an 

effective tool for adaptation to climate change.  
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The chapter finally considered some tools adopted in both Nigeria and South Africa to fulfil 

planning obligations. Subsequent chapters of the thesis build upon the discussion in this chapter. 

Chapter 4 links climate change adaptation and effective land use governance, an important aspect 

of which is the physical planning process. Then chapters 5 and 6 consider in detail the planning 

systems in South Africa and Nigeria and how these systems based on the principles highlighted 

in this chapter have aided or could aid the adaptation to climate change.
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CHAPTER 3:  THE CONCEPT OF ADAPTATION TO CLIMATE 

CHANGE AND ITS IMPLEMENTATION AT INTERNATIONAL AND 

NATIONAL LEVELS 

3.1 Introduction  

Adaptation is an aspect of the response to climate change at international and national levels. 

Unlike mitigation, adaptation is less of an environmental problem
1
 and more of a developmental 

problem.
2
 As will be seen in  this chapter, the impacts of climate change on natural and human 

systems, buttress the fact that adaptation should be perceived as a developmental challenge.  

Though human systems and communities have the natural tendency to adapt to changes that 

occur in their physical environment and have been doing so for centuries,
3
 the availability of 

scientific knowledge on the likely extent of the impacts of climate change makes it possible for 

actions to be taken in anticipation of climate impacts within human systems. Such actions 

include the necessity of incorporating adaptive measures into government policies.
4
  The 

tendency of climate change impacts to be far-reaching and affecting every sector of human 

endeavour and interactions further makes it necessary to bolster adaptive capacity
5
 at all levels or 

spheres of government, amongst private sector interviewees, groups and individuals.
6
 The 

importance of adaptation to climate change is further underscored by the fact that the impacts are 

likely to continue over an extended period, hence the need to formulate short, mid and long-term 
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adaptation frameworks.
7
 This chapter looks at the concept of adaptation and its effective 

implementation.   

3.2 The Concept of Adaptation 

Adaptation is a term subject to several meanings and applied differently in various fields.
8
 In the 

context of adjustments to external stimuli in relation to humans, the concept was contextually 

applied by Charles Darwin regarding the ability of organisms to modify themselves to the 

changes in their environment.
9
 His theory was built upon by John Dewey who defined the term 

as meaning how individuals and groups gathered knowledge about their environments in order to 

adequately respond to the environment and attain their own goals. Dewey’s contextual 

perception of adaptation entailed the acquiring of knowledge of the environment, ability to 

effectively respond to the environment and changes occurring in the environment, and as the 

need arises, modifying the environment to aid continued existence.
10

 

Adaptation in whatever form involves a process of reducing the adverse effects of a state of 

affairs or condition on human societies and sources of livelihood.
11

 Following Charles Darwin’s 

theory, the process of adaptation in most organisms and natural systems is not always a 

deliberate effort, and environmental adaptation has been a continuous semi-deliberate process for 

human systems for centuries.
12

  The reality is thus that in all human systems and societies, 

adaptation would include any passive, reactive, or anticipatory modification of social, economic 

and even cultural lifestyles.
13

 This form of continuous semi-deliberate process of adaptation is 
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already extending to climate change and its impacts. Climate change impacts, however, raise 

new issues of vulnerabilities, not only regarding the natural or biophysical environment but 

social vulnerabilities which put many human systems at great risks and require streamlined and 

coordinated efforts at adaptation.
14

  

3.2.1 Climate change adaptation  

Adaptation to climate change transcends minor adjustments to changing weather and entails 

numerous transboundary and global impacts which are drastic and intense.
15

 Critical aspects of 

adaptation are reduction of vulnerabilities, building of resilience and disaster risk response and 

management. It also includes actions aimed at curtailing damage, actions taken to recover from 

the damage done and actions taken when recovery is slow or impossible.
16

 

Adaptation to climate change entails transforming physical, environmental and socio-economic 

conditions so that minimal harm is experienced, while harnessing the associated benefits. This 

entails categorising geographical areas based on their resilience or capacities to adapt,
17

 

identifying and reducing sensitivities to climate change by attaining a degree of preparedness 

through the improvement of socio-economic conditions.
18

 While the capacity to adapt or 

improved socio-economic conditions do not guarantee preparedness to face the impacts of 

climate change, these factors reduce social vulnerabilities
19

 to climate change. 

In relation to climate change, adaptation was first defined by the intergovernmental panel on 

climate change (IPCC) in 2001 as  
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[a]djustments in natural or human systems to a new or changing environment…in 

response to actual or expected climatic stimuli or their effects, which moderates harm or 

exploits beneficial opportunities.
20

 

Adaptation is defined in the IPCC AR5 as the process of adjustments to actual or expected 

climate and its effects. Specifically, in human systems, adaptation seeks to moderate harm or to 

exploit beneficial opportunities. In relation to natural systems, adaptation by human intervention 

seeks to facilitate some adjustments to the climate and its effects.
21

  

 Adaptation to climate change as identified by the IPCC occurs in different ways and can be 

categorised based on various factors including the following: timing, scope, purposefulness and 

the adapting agent.
22

 Based on these factors, adaptation could be anticipatory/proactive or 

reactive, local or regional, short term or long term, autonomous or planned, individual or 

collective/government action.
23

 

The IPCC in AR5 further highlights that planned adaptation in human systems could be 

incremental or transformational.
24

 Incremental adaptation is the maintenance of the integrity of 

human systems, such as institutional, economic, technological and social systems, to be able to 

withstand the impacts of climate change.
25

 Transformational adaptation, on the other hand, is 

aimed at changing fundamental aspects of human systems given the impacts of climate change;
26

 

such changes could relate to migration, lifestyle or the forfeiture of established ways of doing 

things for more adaptable methods. While the incremental form of adaptation entails a gradual 

integration of climate change adaptation considerations into governance, transformational 

adaptation is more radical and requires fundamental changes in the governance structure.
27
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The AR5 discusses another form of adaptation, that is, autonomous adaptation, which refers to a 

reactionary form of adaptation, as the measures taken are not taken as a result of planned or 

conscious efforts to tackle climate change and its effects.
28

 The passive semi-deliberate 

adaptation process is not targeted at addressing climate change or its impacts on the society but is 

important in building adaptive capacity among the bio-components of the environment, including 

individuals within the society.
29

  

3.2.2 Delay in the onset of adaptation 

Adaptation is often relegated to the background in matters of development.
30

  This is because it 

is often not based on facts or premises, but on scientific estimations and projections which do 

have an element of uncertainty and variability.
31

  

The UNFCCC seems to have foreseen such governance dilemma in addressing climate change 

impacts and states clearly that the absence or insufficiency of concrete scientific evidence should 

not be a reason not to take action where there is the likelihood of grievous and irreversible 

damage being done.
32

 Sussman
33

 and Flatt
34

 hold the view that rather than most developing 

countries delaying adaptation due to insufficient scientific evidence, some adaptation should be 

commenced based on available information and such measures should be improved upon or 

revised as more scientific knowledge becomes available.  

Further, some impacts of climate change may aggravate pre-existing natural or social 

vulnerabilities in developing countries leading to more significant risks and hazards; in such 
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cases, the argument for gradual societal adaptation becomes nullified. In the same way, the social 

and economic costs of unpreparedness are very likely to outweigh that of anticipatory measures 

towards adaptation. According to Craig, rather than delay action, climate change should be 

addressed with principled flexibility.
35

  

Adaptation to projected climate change impacts is seen by most governments as being a capital-

intensive programme. The UNFCCC stipulates and provides guidelines for the process of 

adaptation to the impacts of climate change, including funds transfer, and subsequent protocols 

to the Convention have set up a trust fund.
36

 This is partly based on the principle of international 

cooperation on technology and funds transfer as well as international environmental law 

principles, that is, the polluter pays and the principle of trans-boundary pollution.
37

 However, 

there is the general problem of how funds are  generated and accessed. There also seems to be a 

general scepticism to fund adaptation in developing countries because the processes of 

adaptation to climate change are economic and developmental, and the impacts are made worse 

by already existing deficiencies within many developing countries. It is therefore hard to 

establish the additionality of climate change adaptation projects. 

3.2.3 Pro-activeness and directness in adaptation 

Besides monetary and socio-economic costs, there could also be political and legal implications. 

For instance, the government may be unable to adequately respond to adverse effects, giving rise 

to issues of infringement of human rights, the breach of public trust, and failure to carry out 

governmental and constitutional obligations.
38
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In line with the above, the government has certain obligations, both constitutional and stipulated 

in several international treaties,
39

 to improve, safeguard and protect lives and property within 

their jurisdictions. Adaptation - the need to safeguard the environment and society against the 

adverse effects of climate change - gives rise to a legal, binding obligation on the part of the 

government which requires direct and deliberate efforts to protect the public interest rather than 

passive or reactionary efforts.
40

  

3.2.4 Adaptation at the international level  

The UNFCCC provides that State parties must minimise causes of climate change and to take 

steps to reduce its adverse effects. It also encourages States to adapt cost-effectively, considering 

individual socioeconomic capacities. In other words, there need not be a universal template for 

adaptation, but each State is to adapt depending on its economic and social capacity.
41

 Given the 

transboundary nature of climate change and its effects, it also calls for regional or bilateral and 

multilateral cooperation in addressing climate change and its impacts.
42

 The Convention also 

enjoins State parties to take measures to mainstream adaptation into existing government policies 

across all sectors.
43
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After the UNFCCC, there have been some protocols that have emphasised the adaptation agenda 

and the setting up a special adaptation fund.
44

 The Paris Agreement came up with a global goal 

towards achieving adaptation, a goal aimed at building adaptive capacity, increasing resilience, 

reducing vulnerabilities and eventually contributing to sustainable development in a bid to 

protect people, societies, sources of livelihoods and preserve the natural environment.
45

 The 

efforts of other COPs on adaptation were discussed in Chapter 1. 

Notable work on adaptation has also been done by the United Nations Environment Programme 

(UNEP), the international body harnesses knowledge and resources to aid adaptation at regional, 

national and local levels and makes these resources available to countries to aid the process of 

adaptation. The Organization also helps countries strengthen “…institutional and policy 

frameworks for adaptation ... [through] national development planning and legislative 

processes.”
46

 UNEP also established a global adaptation network (GAN) and regional networks. 

Through these networks, in addition to supporting developing countries, it also fosters 

multilateral interactions on adaptation to climate change.  Also, UNEP has a programme to 

support developing countries in actualising their National Adaptation Plans,
47

 helping countries 

access finances from different sources to aid their adaptation process. 

Another international effort towards adaptation to climate change is the 2030 Agenda for 

Sustainable Development.
48

 In line with the UNFCCC, the parties to this framework for 

sustainable development set out some goals towards achieving adaptation to climate change 

impacts. Regarding adaptation and adaptive capacity, the Agenda seeks by 2030 to have 
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achieved global resilience across sectors in all cities of the world.
49

 In addition to this, it 

advocates urgent action to tackle climate change and its impacts by helping integrate climate 

change measures into countries’ policies and planning.
50

 It also seeks to implement the raising of 

funds to promote climate change mitigation and adaptation as established under the UNFCCC.
51

 

 A controversial aspect of climate change governance at the international level is liability for loss 

and damage. It initially was suggested that developing countries, especially the small island 

countries should be compensated for the effects of climate change for which developed countries 

were to be liable.
52

 The clamour for liability and compensation led to the Warsaw International 

Mechanism for Loss and Damage which was established pursuant to the  Cancun Adaptation 

Framework.
53

 The Mechanism was enhancement of action, knowledge and dialogue on 

‘comprehensive risk management’ to address losses and damages associated with adverse effects 

of climate change.
54

 At the COP 21, re were negotiations to establish ‘loss and damage’ liability 

and compensation as a third independent leg of climate change action, this move was kicked 

against by the developed nations as it purported  to impose mandatory payments on developed 

countries for losses suffered by vulnerable states.
55

 and the Paris Agreement, in seeking to 

resolve the issue took a middle ground which ensures the continued existence of ‘loss and 

damage’.
56

 Rather than imposing liability for adverse effects of climate change though, the PA 

merely encourages states to cooperate to enhance action and provide support on loss and damage 

associated with effects of climate change.
57
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3.3 Climate Change Adaptation and the Law 

Adaptation to climate change is regarded as a public good. Hence no one can ordinarily be 

excluded from enjoying or benefitting from it; it is a non-excludable good.
58

 Given this 

background, it requires the sanction of the law for several reasons.  

First, a legal backing is necessary to ensure climate change adaptation retains its character of 

non-exclusion in all forms. To this end, it is essential to have clear and uniform adaptation 

objectives and framework to be backed by law and applicable across sectors.
59

 The legal 

framework for adaptation should actualise three main normative goals: reducing vulnerability, 

increasing resilience to climate change, and maintaining equity in the adaptation process.
 60

 The 

first two goals are central themes to adaptation in general; the third speaks to rule of law and 

justice.  Adaptation equity examines the adaptation process and seeks the most efficient and 

equitable way to engage the instrument of the law in such circumstances.
61

 

Second, the fact that climate change impacts have far-reaching physical, social, economic and 

developmental effects calls for the intervention of the law to ensure climate justice.
62

 According 

to Adger, adaptation to climate change raises issues of justice, responsibility and obligations for 

the adaptation process.
63

 Adaptation should be viewed as a core governance  issue which 

requires deliberate action by the people of an area, either through a collective will  or by 

individual efforts. The law, in this regard, serves to ensure the effectiveness of government 

volition to carry out adaptation. It gives legal backing to any action taken on adaptation and 

allows for any player - whether government, private interviewee or individual - to be held 

answerable for actions or inactions that jeopardize the adaptation process.  

Third, the adaptation process raises legal issues connected to the environment and 

physical/spatial planning such as: 
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 the duty of the government to safeguard the environment and to provide the citizens with 

a clean and safe environment to live in;  

 compulsory acquisition or limitation of rights to private property to prevent development 

in certain areas because such land is not safe to inhabit;  

 the relocation of inhabitants of unsafe areas;  

 the payment of compensation for injury or damage that can be attributed to climate 

change;  

 land tenure as it affects sectors such as agriculture and development;  

 adaptation obligations on private establishments and individuals and the liability for non-

compliance with such directives;  

 the obligation of government to provide basic infrastructure made more essential by 

climate change impacts, for instance, water, measures for disaster management and 

reduction;  

 planning and re-planning areas likely to be affected by impacts such as floods, coastal 

erosion and drought.  

 

 Finally, law becomes essential in the adaptation process when the complex nature of the 

problem is considered.
64

 Many climate change impacts are drastic and at times irreversible. The 

laws and policies governing the pre-climate change era will in most cases become inadequate to 

address these issues properly. Such laws, especially in developing countries, will be insufficient 

motivation for the government to take deliberate action on climate change.
65

  

In addressing the issue of adaptation to climate change, the law and relevant regulations must 

maintain a level of flexibility.
66

 The need for adaptation is global, but a significant characteristic 

of successful adaptation will be the ability to address local impacts while still adhering to 

overarching global principles and social goals. In essence, adaptation reflects “local 

circumstances and needs” without being “subject to local veto or avoidance”.
67
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3.4 The role of Physical Planning in the Adaptation Process 

The UNFCCC requires nations to formulate measures to facilitate the adaptation to climate 

change;
68

 the Convention specifically requires adaptation in coastal zone management, water 

resources, and the protection and rehabilitation of areas affected by floods and droughts.
69

  In 

this regard, physical planning and land use management are critical tools for working towards 

adaptation objectives of the UNFCCC.
70

  Physical planning has always been amenable to 

changes within the society, such as industrialisation, increased developmental and economic 

activities and land use changes. Moreover, physical planning legislation is designed to 

accommodate, anticipate and guide such changes.  In relation to climate change adaptation, 

physical planning laws can be employed to reposition development and thereby reduce the 

sensitivity of the natural or human system to impacts, and increase the capacity to cope with 

impacts as or where they occur.
71

 

Physical planning laws are tools of social order and help to ensure a balance in social, economic 

and developmental activities as they relate to land use and the environment.
 72

 Adaptation also 

seeks a balance of these activities in reducing climate change impacts. Thus, an adoption of the 

underlying principles of physical planning will help to ensure social justice, equity, sustainability 

and resilience are considered in the process of climate change adaptation.
73

 Planning, as a tool 

for promoting adaptation, will also address developmental and environmental issues of public 

interest.
74

 

Adaptation through physical planning also entails the protection of areas from the impacts of 

climate change through the provision of infrastructure. For instance, by constructing walls or 

embankments to control flood or prevent coastal erosion because of sea level rise. Such 

protection measures include the preservation of natural buffers that act as receptacles for floods 
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or reduce the impact of climate change on human systems; this as well can be integrated into 

existing physical planning and coastal management agenda.
75

 

Physical planning could also be aimed at accommodating or containing impacts within existing 

developed areas. This is achieved through re-zoning and building regulations that consider 

climate change impacts such as new setbacks, soft landscaping, greening infrastructure and other 

measures aimed at reducing impacts. Kaswan
76

 discusses retreat as a form of adaptation to 

climate change impacts. Like other forms of adaptation, retreat occurs on an individual basis or 

in a government-coordinated manner.
77

 People could vacate their land without government 

intervention, either temporarily or permanently as a result of flood, coastal erosion or even 

drought. Retreat could also be a coordinated government action through physical planning 

policies to restrict development in certain areas that are likely to experience grave dangers,
78

 or 

areas that have experienced some impacts and are not faring well post-impact, or areas 

susceptible to further risks. For instance, where ordinarily unhealthy or hazardous land use or 

activities are carried on in areas prone to climate change impacts, this should trigger adaptation 

through land use planning measures to avoid “collateral” injury or damage. A close example of 

the use of “retreat” through planning as a form of adaptation is seen in the new establishment of 

coastal management lines in the Western Cape.  

A major challenge for physical planning in climate change adaptation would be the issue of 

migration within and into urban areas, people will move away from areas of high risks and 

vulnerability or other climate impacts.
79

 This form of migration would lead to increased 

pressures and escalation of urban challenges already being experienced. This and other 

challenges make it imperative for adaptation to be mainstreamed into physical or spatial planning 

processes of the state so that they can be considered holistically. It also iterates the need for focus 

not just on the environmental or developmental impacts of climate change, but also on the social 
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and economic impacts regarding government policies and the environmental, social and 

economic rights of people or groups likely to be affected by climate change.  

3.5  Integrating Climate Change Adaptation into Government Action 

The IPCC definition of adaptation includes policy formulations and governmental action directed 

at adaptation. For adaptation to climate change to be meaningful, it must involve a planned and 

systematic action by the government or private stakeholders. Such action should be based on 

findings and projections on the changes in the climate, the impacts of such changes and the need 

to either maintain a state of social, economic and developmental existence or to improve on the 

factors as an adaptation move.
80

 The disposition of the government to climate change adaptation 

is important, as public entities, institutions and the process of governance play a crucial role in 

engineering the adaptation process.
81

 The government is the custodian and expression of the 

public will and must make decisions and engage in activities that represent the interest of all 

members of the society, or at least the interest of the majority, as well as protect the interest of 

particularly weak members of the society. To this end, the primary goals of the government 

regarding adaptation include protecting vulnerable groups and members of the society by 

reducing social vulnerability and exposure to risk.
82

 Government is also obliged to provide the 

information and resources, to protect existing infrastructure and provide specific public goods to 

aid adaptation. Finally, to lead the way in the adaptation campaign and translation of policies 
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into action,
83

 which would be followed by private institutions and individual members of the 

society.
84

  

3.5.1  Relevance of sustainable development to adaptation 

Giving that adaptation to climate change impacts needs to involve anticipatory processes,
85

 the 

effectiveness of such a process would depend on its ability to aid the continued functionality of 

social, cultural, economic and developmental activities within communities affected by or likely 

to be affected by climate change.
86

 This points to the fact that adaptation to climate change 

cannot be isolated from the process of sustainable development.
87

 The UNFCCC encourages 

state parties to address challenges of climate change through sustainable development.
88

 Where 

adaptation to climate change involves deliberate actions to aid the continued functioning of the 

society and its various structures, the underlying causes of vulnerability are addressed.
89

 This 

indicates a synergy between the process of adaptation to climate change and sustainable 

development, more so if adaptation is considered as a developmental challenge, rather than an 

environmental concern.
90

  

In line with the principles of sustainable development, Schipper notes that adaptation to climate 

change requires human systems to be able to overcome factors that cause vulnerability to climate 

change. Such factors include the lack of access to resources necessary for well-being and 

continued existence based on gender, age, belief system, the state of the environment in which 

people live and the viability of livelihoods in existing economic systems.
91

 This point is also 
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buttressed by Stern who holds the opinion that a good adaptation policy based on sustainable 

development should enable individuals to have continued sources of livelihood through 

diversification despite climate change impacts.
92

 Schipper further notes that adaptation and 

sustainability are complementary, and adaptation must entail climate-proof development 

practices that culminate in economic and environmental sustainability.
93

 Thus successful 

adaptation would require aligning both agendas to combat climate change impacts.
94

 

While the government at the grass-roots might be able to meet some adaptation needs, it will be 

constrained in its ability to fulfil other adaptation obligations as a result of limited resources and 

constitutional powers.
95

 There is thus the need for an ‘all round’ government involvement to 

achieve effectiveness regarding financing, regulation and implementation of adaptation policies 

across sectors in order to achieve minimum standards of liveability and sustainability.
96

 Cole
97

 

reiterates this point by stating that there is the need for economic empowerment to adapt to the 

impacts of climate change properly. The UNFCCC also highlights both the economic and 

developmental dimensions of adaptation, especially in developing countries.
98

  

Sustainable development is also essential in the adaptation process regarding government 

responsibility to safeguard public goods and the interests of the generality of people in the public 

sphere. The synergy between sustainable development and adaptation points to the much needed 

revaluation of planning legislation. Such legislation should be fashioned to take cognisance of 

and sanction the integration of sustainable practices and decision making in developmental 

activities carried out by the government and other stakeholders.  

The process of adaptation, however, does not exclude individuals or private stakeholders; rather 

the government must provide knowledge, information and general guidelines to aid autonomous 
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adaptation within the society.
99

 The obligation of adaptation is a continuous working process 

which includes all members and stakeholders within the society to limit impacts such as 

monetary loss, loss of life, loss of biodiversity, distribution and equity, and the quality of life.
100

 

Adaptation must also be geared towards reducing economic vulnerability by making information 

available and encouraging public participation in the adaptation process. The implication is thus 

that nations must have well rounded and effective adaptation plans and programmes which 

include government, private sector and individual action.  

3.5.2 Adaptation programme and process in Nigeria and South Africa 

Until the year 2010, no separate efforts were taken or planned for adaptation to climate change in 

Nigeria. The goal was to build adaptive capacity by actualising the millennium development 

goals, the sustainable development agenda,
101

 and existing policies on the environment such as 

policies on reduction of desertification and droughts, erosion and flooding, availability of water 

and others.
102

 This is despite the fact that Nigeria is ranked amongst the ten most vulnerable 

countries in the world to the adverse effects of climate change,
103

  with  vulnerabilities  in coastal 

areas, agriculture, urban and physical infrastructure, transportation among others.
104

 Sustainable 

development plays  a significant role in adaptation to climate change and Nigeria projects that by 

the year 2020 the actualisation of set sustainable development goals would have aided adaptation 

to climate change.
105

 The level of social and geographical vulnerability in the country show that 

it is unlikely that this goal will be met. 

Response to climate change in South Africa as captured in the National Climate Change 

Response White Paper is based on the principles of equity, special needs and circumstances, 

uplifting the poor and vulnerable, inter and intergenerational sustainability (continuity) and 
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sustainable development.
106

  The response to climate change impact is aimed at building social, 

economic and environmental resilience as well as emergency responses,
107

  and to achieve the 

socio-economic goals of sustainable development by building capacity, especially in individuals. 

The adaptation responses in South Africa and Nigeria are discussed in detail in Chapter 5. 

3.6 Conclusion 

The chapter has attempted a clarification of the term adaptation, first as it relates to the ability of 

natural systems to adapt to changes in the environment, as well as humanity’s ability to adapt to 

changes in the weather and environment. It is established that humans have been able to adapt to 

environmental changes over decades. However, climate change poses new threats to the 

environment as well as to human systems and more than ever, the vulnerabilities of human 

systems are pronounced. While there are biophysical vulnerabilities, the primary challenge is that 

of social vulnerabilities, especially in developing and least developed countries. Social 

vulnerabilities point to the socio-economic weaknesses of societies and their inability to cope 

with the impacts of climate change.  

The need to build resilience and adaptive capacity and reduce all forms of vulnerabilities 

presents a strong argument for adaptation at all levels. Climate change impacts are place-

specific, thus, the bottom-up approach presents the most effective mechanism for place-specific 

adaptation. This, however, does not derogate from the fact that successful adaptation would 

involve collective efforts from the international, regional, national down to the local level.  The 

roles of the government and the law in the adaptation process were discussed, and it was 

highlighted that this involvement is necessary for coordinated and viable efforts towards climate 

change adaptation.  The role of the physical planning process is also essential because physical 

planning and the law are tools for social engineering and cohesion, and climate change has and 

will continue involving a high level of social impacts; hence the need to promote adaptation 

using the law and planning systems.  
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At the international level, efforts have been made by the United Nations through its specialised 

organs to liaise and cooperate with States to aid the adaptation process. South Africa’s response 

strategy lays out the intended adaptation process, highlighting how the process will unfold. 

While not giving specific timelines and strategies, it states that the proposed responses are to be 

integrated into specific sectors. Based on Nigeria’s climate change policies and strategies, it is 

argued that the country has done far less on adapting to climate change, the preoccupation being 

to meet the millennium development goals and promote sustainable development. Both countries 

still have much work to do in addressing vulnerabilities, especially regarding implementing the 

adaptation policies on social vulnerabilities and building resilience among particularly vulnerable 

groups and communities.  The role of physical planning as an adaptation tool will be considered 

in Chapter 5, including ways in which South Africa and Nigeria have or how they plan to employ 

physical planning as an adaptation tool. 

 Adaptation to climate change, as has been highlighted in this chapter, involves an interplay of 

multi-level governance, law, sustainable development, land use and management as well as other 

political, economic and social factors. The aim of this research is, however, to concentrate on the 

interplay between law, land use and physical planning and adaptation to climate change. Chapter 

4 thus goes on to consider the legal aspects of land use and management in relation to climate 

change adaptation. 
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CHAPTER 4: LAND USE AND ADAPTATION GOVERNANCE 

4.1 Introduction  

Land and land governance are intricately linked to public interest and socio-economic 

wellbeing. Several stress factors affect the effective, just and equitable governance of land. 

Climate change recently presents significant stress on land and land use both in South Africa, 

Nigeria and other developing countries particularly in Africa. 

The effects of climate change have extensive and lasting impacts on land, its use, access to land, 

as well as on the various rights and interests that exist in relation to land.
1
 Pressure on land and 

its resources as a result of climate change include water shortage, crop failures, flooding, 

erosions and landslides in some instances.
2
 These occurrences have had varying degrees of 

consequences, ranging from minor disturbances to more severe consequences such as the loss of 

lives and property. These impacts, whether temporary or permanent affect the various interests 

attached to land, both private and public. More importantly, the challenges of climate change 

make the inadequacies of the laws and policies relating to land more obvious.
3
 

The 2014 IPCC Report highlights good land governance as an effective adaptation strategy 

towards reducing vulnerability and exposure to the effects of climate change.
4
 Because land is 

connected to the core of every society’s existence, it is the usual practice to find some form of 

land use administration at the local or community level. In a bid to ensure effective land 

governance, climate change adaptation should be a necessary consideration, especially in 

economically disadvantaged areas where there is a lot of reliance on land and its resources. This 
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  This has been discussed in Chapter 1. 

2
 Drought has been ongoing in Cape Town, while Lagos has experienced several floods, coastal erosions and 

landslides, C Reason ‘Climate of Southern Africa’ (2017) Oxford Research Encyclopaedia of Climate Science, S 

Sanogo and others Spatio-temporal characteristics of the recent rainfall recovery in West Africa (2015) 35(15)  

International Journal of Climatology 4589-4605; SE Nicholson AH Fink and C Funk  ‘Assessing recovery and 

change in West Africa’s rainfall regime from a 161-year record’ (2018) International Journal of Climatology  
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 D Palmer S Fricska and B Wehrmann ‘Towards improved land governance’ 2009 UN-HABITAT p 4. 

4
 CB Field and others ‘Technical Summary’ In Climate change 2014: Impacts, adaptation, and vulnerability. Part 

A: Global and sectoral aspects. Contribution of working group II to the fifth assessment report of the 

intergovernmental panel on climate change p 85.  
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further emphasises the need for the integration of sound land governance principles and climate 

change adaptation.
5
 

The FAO and UN-Habitat have described land as “…a place for housing and cities, and a basic 

factor of economic production as well as a basis for social, cultural and religious values and 

practices.”
6
 Hence, the mismanagement of land and its resources or weak land governance when 

coupled with the challenges of climate change implies multiple stresses within the society. Such 

stresses include housing deficit, loss of land tenure, loss of infrastructure and basic amenities, 

reduction of economic production as well as alterations in the social, cultural and even religious 

ways of life.  

According to a World Bank study, climate change presents an opportunity for States, through 

land use planning, to ensure that their poorest and most vulnerable citizens are protected from 

disasters.
7
 Land administration and management bodies thus have a duty to seek avenues to 

incorporate climate change into relevant policies and laws, and to ensure proper implementation 

and enforcement.
8
  

This analysis of governance is essential to the thesis given that climate change adaptation cuts 

across various sectors including land use and physical planning. Also, land governance addresses 

issues of the social, economic and environmental relevance of land in relation to various stresses 

including climate change. It is thus essential to consider climate change governance in the light 

of various interests, players and sectors in relation to different interests and the necessity for a 

regulating framework. 

The chapter builds upon the discussion in Chapter 3 and seeks to establish a link between land as 

a subject matter of planning, adaptation and governance. The aim of this chapter is the 

consideration of synergy between land governance and a proposed nodal governance system for 
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climate change adaptation. The analysis in this chapter addresses the research questions relating 

to the respective roles of the various levels of government in climate change adaptation and the 

roles to be played by non-government stakeholders. The chapter proposes the application of the 

nodal system of governance to ensure synergy of adaptation action amongst all players and 

across sectors. 

4.2 The Concept of Land Governance  

Land within every state, territory and jurisdiction is usually subject to some form of control, 

regulation and management structure. These could be through long-term practices of the 

indigenous people as is found in Nigeria and some parts of South Africa and evidenced by 

customary tenure systems. Such control and regulation could also be through the machinery of 

the law and government policies. All these laws, regulations, customs and practices relating to 

the control and use of land culminate in the land governance system of a State or Country.  

Governance refers to how state actors engage with non-state actors to make and implement 

decisions through an adequate legal framework and policies for the day-to-day running of the 

State or society.
9
 It entails providing an enabling environment with efficient political, legal, 

administrative and managerial process to adequately respond to the civic needs of the citizenry.
10

 

According to the United Nations, Economic and Social Commission for Asia and the Pacific
11

 

good governance ensures participation,
12

 consensus, accountability, transparency, responsiveness 

on the part of the government; effective and efficient service delivery; equitability and 

inclusiveness of all groups represented within the society; and regard for the rule of law. 
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Bulkeley and Newell
13

 argue that governance refers to the creation or maintaining of a political 

order and the provision of ‘common goods for a given political community on whatever level.’
14

  

Whichever way it is considered, governance entails inclusive management of resources,
15

 as it 

involves an interplay between various actors and stakeholders drawn from the formal 

government setting, organised private sector, as well as from the informal sector which may 

include customary or traditional authorities, independent interest groups and individuals within 

the society.
16

 Informal actors in the governance process need not necessarily articulate their 

interests to the government; such interests or practices of informal governance actors usually 

become assimilated and integrated into the governance process over time.
17

 This is often 

evidenced in the norms and customary practices of the people of a locality which over time 

become reflected not just in the general way of life, but in the governance structure and the 

implementation of government policies and laws.   

Land governance highlights the need for clear rules and structures in the management and 

administration of land. Ordinarily by law, the roles of government institutions on enforcement 

and implementation are explicit; however, land governance entails a pluralistic institutional 

framework and thus emphasises the role of informal or non-governmental institutions in the 

management and administration of land and its resources.
18

 It is argued that due to the pluralistic 

nature of land governance, it works in sync with several legal and policy frameworks, as well as 

the process of governance within a State, and it is adjudged weak or effective by its outcome.
19

 

Given the above background, land governance is the convergence of the laws, rules, policies, 

processes and structures “…through which decisions are made about access to land and its use, 

the manner in which the decisions are implemented and enforced, the way that competing 
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interests in land are managed.”
20

 It also entails the use of land resources and the resolution of 

disputes arising on land,
21

  the security of tenure especially as it affects disadvantaged groups 

within the society.
22

 Aspect of land governance also include the guarantee of access to 

information and services on land, and the fair and equitable distribution of State resources such 

as the provision of infrastructure and basic amenities.
23

  In addition to the above, land 

governance relates to all processes and structures associated with “land, land rights, land use and 

land development”.
24

 

4.2.1 Elements of good land governance 

While governance and by extension land governance have only recently come to the front 

burner,
25

 the concepts exist in principle in every society. According to Deininger and others 

“land has long been known to be one of the sectors most affected by bad governance”.
26

 Apart 

from the need to safeguard the rights of the poor and most vulnerable members of the society, it 

is also essential for land governance to protect the environment (which includes land) from the 

effects of climate change and help reduce geographical vulnerability. Good land governance is 

pertinent in relation to climate change
27

 considering that land is an integral part of the 

environment necessary for socio-economic advancement and development for the individual, the 

private enterprise and the government. 
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 The loss of value of land or the loss of land as a result of climate change would lead to an 

adverse chain reaction, such as inter-personal or inter-tribal unrests.
28

 It could also result in loss 

of livelihood or increase in the cost of living. Where private establishments and enterprises are 

victims of loss of land or resources on it, this could result in loss of jobs, loss of production 

power and a negative impact on the economy. If the government itself is affected, the effects are 

more far-reaching and affect the ability of the government to meet its obligations to the citizenry. 

Whichever way it is considered, sound land governance is required to prepare for and protect the 

society from the likely impacts of climate change.  

The African Union has also emphasised the need to revisit land policies and management 

strategies in Africa due to evolving times, conditions and global changes.
29

 The revisiting of the 

land question in Africa is premised on some issues including urbanization, population growth, 

changing perspectives of gender relations, food and security and most certainly climate change. 

The Guidelines on Land Policies in Africa highlight the fact that land use should be re-examined 

to cater for the mitigation of, and adaptation to climate change,
30

 and seek innovative ways to 

build the “capacity to manage long-term implications” of climate change.
31

 

In the light of the above, good land governance can be identified as entailing a sound legal 

framework that clearly outlines the intentions of the government in relation to land 

administration. And which recognizes the rights, interests and obligations in land and clearly 

outlines the rationale and process of expropriation or other overriding government power over 

the land of individuals or communities.
32

 It should also set out the restrictions on private interests 

in land and the rules guiding such restrictions; for instance, the procedure for acquiring private 

property for public use including the guidelines for payment of compensation, as well as the 
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situations when such acquisition will be deemed necessary.
33

 These highlighted aspects of good 

land governance are intricately linked to the planning process and legislation.  

The above requires detailed land use planning principles and processes which provide a clear 

layout allowing for environmental, social, economic and cultural interplay within the land 

governance framework. There should also be a proper delineation and identification of land 

designated as government or public land and appropriate provisions for the management and 

administration of such public property which should be used to serve public interests only. 
34

 The 

governance framework must also make provisions for public contribution and participation in the 

management of land and its resources and ensure the availability and accessibility of current and 

reliable information about any land to members of the public.
35

 Finally, disputes relating to land 

are bound to occur; thus, it is necessary to have a functional and timeous dispute resolution 

mechanism to resolve disputes when they arise either between individuals or involving the 

government.
36

 

 The Guidelines also highlight certain principles that should be used to measure the effective 

application of improved land administration and developments.
37

  The Guidelines stress the need 

for implementation of policies to be focused on clear-cut state objectives, strategies for 

sustainable implementation, bearing in mind the effects on members of the society, especially the 

more vulnerable. There should also be a focus on the overall consistency and coherence of the 

policies with existing customary and statutory laws and interests in land, other objectives of the 

government such as environmental governance and adaptation to climate change, economic 

objectives of the government; and other private and government sectors.
38

   

Regardless of laid down guidelines and indicators of good land governance, any good land 

governance structure and process should follow the basic tenets of equity, accountability, 

transparency, sustainability, civic engagement, observance of the rule of law and environmental 
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preservation.
39

 Of utmost importance to good land governance is the safeguard of human rights, 

which is essential as good governance, in general, is primarily based on the preservation of 

human rights.
40

 Several international instruments recognize the right to own property or other 

rights linked to land in one way or the other,
41

 and so do the Constitutions of most countries.
42

 

The recognition and enforcement of such rights is a way to ensure effective and good land 

governance.  

A point to note however is that there is no defined structure for good land governance. Each state 

or jurisdiction should put its peculiarities into consideration: the strong points of the society, the 

peculiar challenges of the land tenure system, the environmental challenges encountered within 

particular areas, and so on. This has been referred to as drawing knowledge at the grassroots 

rather than a “one size fits all” approach.
43

  

4.3 Climate Change Adaptation Governance 

Climate change governance, however, raises some salient issues due to its transboundary and 

variable characteristics.  According to Bulkeley,  

[c]limate change has gathered an ephemeral sense of ubiquity, highly (geographically and 

politically) uneven, dispersed yet somehow centralised, everywhere and at the same time 

difficult to locate. Its status as the wicked …problem sine qua non is seemingly 

unassailable, attracting sustained resources from across research, practitioner and policy 

communities, the attention of the world’s media and… the public.
44

 

 

This peculiarity of climate change makes governance approach somewhat different to what 

would apply in other localised sectors such as land discussed above. Climate change adaptation 
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Rights. 
42

 S 25 of the Constitution of the Republic of South Africa Act No 108 of 1996; Ss 43 and 44 of the Constitution of 

the Federal Republic of Nigeria Act No 24 of 1999. 
43

 K Deininger H Selod and T Burns ‘The land governance framework: methodology and early lessons from country 

pilots’ op cit note 27 p 252. 
44

 H Bulkeley Accomplishing Climate Governance (2016) p 1. 
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governance (CCAG) would have to lay out clearly what government adaptation objectives are 

and set out the guidelines and underlining principles for achieving successful adaptation, 

especially in areas with specific peculiarities resulting from climate change.
45

 According to 

Mazmanian, issues that CCAG has prompted consideration on include the hitherto inflexibility 

especially in the delineation of public and private spaces and the “deep uncertainty” of the 

effects of biophysical and social processes which had hitherto occurred on a scale agreeable to 

human and societal existence.
46

 In essence, CCAG would relate to the laying down of a  legal 

and regulatory framework to ensure the maintenance of order, provision of commodities and 

services to aid the adaptation. 

Adaptation governance is not limited to government action but includes international community 

action, activities of specialised institutions, private individual action as well as collective private 

action.
47

 In this regard, Bulkeley, following Foucault’s thoughts on governance, posits that 

climate change is not to be governed following the traditional mode of government interactions 

with the object of governance; rather climate change governance should focus on the necessary 

interventions and how these are ‘mobilized, sustained and contested.’
48

 To this end, she argues 

that CCAG entails a deliberate interaction of ‘mechanisms and measures’ working within social 

systems to prevent, mitigate and adapt to the impacts of climate change.
49

  

These various interactions entail a level of interplay, ‘spill-over’
50

 and friction making it 

necessary for there to be a clear governance strategy backed by law.
51

 In this regard, the thesis 

suggests a framework to regulate adaptation activities to prevent negative effects on the welfare 

of the generality. This is only achievable where such adaptation measures are integrated into 

existing sectors such as local planning and land use regulations.
52

 The governance framework 

ought also to outline and state guidelines for adaptation measures that would require 
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redistribution of resources or other social justice measures to reduce the vulnerability of areas 

prone to extensive climate change risks.
53

  

It is evident that the poorer members of the society who are already affected by crises of food 

shortage, lack of appropriate housing, access to land and other societal issues will again be more 

affected by climate change impacts. To alleviate such problems, CCAG, in line with universal 

agenda on equity, poverty and development must include an institutional framework to facilitate 

access to resources and basic infrastructure entailing the provision of funds and the protection of 

human rights among other things.  

4.3.1 Financing climate change adaptation 

Funding and financial facilitation are essential in governance at whatever level or form; it is thus 

a significant issue to be considered in CCAG as well. The lack of funds is a major reason many 

developing countries shy away from establishing or even discussing climate change adaptation at 

great lengths. Based on the commitments under the UNFCCC
54

 funding is to be made available 

to developing and least developed countries to aid the adjustment to climate change. These funds 

are required to be administered in line with fundamental principles of transparency, 

accountability and equity.
55

 In other to ensure availability of funds and transparency for 

adaptation, there must be broad stakeholder participation in the governance structure. This is 

because most funds for climate change adaptation in most developing countries are likely to 

come from non-state actors giving rise to a greater need for transparency and accountability in 

the administration of such funds. This and other jurisdiction-specific guidelines should form part 

of the CCAG framework to prevent maladaptation as a result of corruption or lack of 

accountability. 

Climate change financing forms a significant aspect of CCAG at the international and other 

levels of governance. The Adaptation Fund (AF) evidences a collaboration amongst different 

players to facilitate adaptation. The Fund, which was established by the Kyoto Protocol is mainly 
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funded by the clean development mechanism (CDM).56 In recent years the AF now receives 

additional funding from developed countries in addition to funding from the Carbon Trading.57 

Other collaborative funding towards adaptation include the Special Climate Change Fund 

established under the UNFCCC to ensure adaptation, technology transfer and other things.58 

There is also the Green Climate Fund establish by the 16
th

 Conference of Parties,59 and 

administered for the dual purposes of mitigation and adaptation.  

In addition to the existing Adaptation Fund, the Paris Agreement initiated a Sustainable 

Development Mechanism which serves the dual purpose of mitigating emissions in developed 

countries and responding to adaptation needs of developing countries. Climate adaptation 

financing in line with the objectives of the UNFCCC encourage collaboration and participation 

by all stakeholders, both state and non-state actors.60 The AF and GCF also encourage direct 

access to funds by developing countries in order to allow for some flexibility.61 

Funding of adaptation at lower levels of governance is likely to be a challenge due to the limited 

funds available at that level. In the light of this challenge, lower level governments are likely to 

abandon or pay little attention to the idea of climate change adaptation.
62

 This is another reason 

for a governance synergy between levels of government so that funds and other resources to aid 

adaptation can be made available to lower levels of government.
63

 Considering also that the 

impacts of climate change are mostly felt at the grassroots, decisions on the application of funds 

should not be made from the top (especially by international non-state governance actors) but at 

the lowest possible level of governance.
64

 This however again raises the challenge of 

misadministration of funds, as governments at the lower levels in most developing countries are 
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particularly susceptible to corruption and mismanagement. This challenge again iterates the 

importance and necessity for stakeholder participation in CCAG, especially local non-state 

actors. A properly structured system of fund administration with active participation from the 

civil society, private corporations and members of the society would ensure that funds are 

judiciously applied, and there is no maladaptation because of mismanagement of such funds.  

4.3.2 Human rights in climate change governance 

The impacts of climate change on human activities will also negatively affect fundamental 

human rights of members of the society, such as the rights to life, to self-determination, 

development, decent living (food, shelter, health and so on).
65

  The Paris Agreement recognised 

this fact by taking cognisance of the need to safeguard the rights of people, especially the 

minorities and vulnerable groups through the concept of climate justice.
66

 The United Nations 

High Commissioner for Human Rights (UNHCHR) in a Report (UNHCR Report) to the United 

Nations General Assembly asserts the “fundamental rights to freedom, equality, and adequate 

conditions of life within an environment of such quality that ‘permits a life of dignity and well-

being’”.
67

 This iterates the undeniable link between the realisation of the necessities of food, 

housing, water, health and the environment, all of which are likely to be impacted by climate 

change.  

The UNHCR Report elucidates how the impacts of climate change would affect fundamental 

human rights,
68

 including the collective rights of people, such as the right to self-determination.
69

 

On the right to self-determination, it is noted that a people should not be deprived of their source 

of subsistence. This right particularly gives rise to an obligation on the part of the government to 
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take reasonable steps to ensure it is safeguarded. A way of meeting this obligation in the face of 

climate change is to safeguard the access to land by ensuring an effective land governance 

framework which incorporates guidelines on climate change adaptation, or that works in tandem 

with a parallel climate adaptation governance structure that takes this into cognisance.  

Also mentioned in the UNHCR Report is the challenge of displacement occasioned by disaster, 

environmental degradation such as desertification or coastal erosions, disaster risks (for instance 

in flood-prone areas), and societal unrest caused by climate change related factors. The right of 

people affected to protection by the government is a factor that CCAG must also put into 

consideration.
70

  

An interesting factor alluded to in the UNHCR Report is that of liability on the part of the 

government for failing to take action to protect the citizenry from the impacts of climate change, 

especially in cases where there have been predictions and projections about the likely impacts.
71

 

In a case discussed in the UNHCR Report,
72

 the State was held liable for failing to implement 

land use planning and emergency relief policies even though they were aware of an increasing 

risk of a large-scale mudslide. They had also failed to sufficiently warn the inhabitants of the 

area about the risk. The UNHCR Report notes that the State owes an obligation to its citizens to 

make information about climate change and environmental degradation public and accessible.
73

  

The Office of High Commission on Human Rights Report to the 21
st
 Conference of Parties

74
 

(COP 21 HR Report) also highlights the need for climate change adaptation processes and 

governance framework to comply with established human rights obligations. The COP 21HR 

Report iterates this point especially in ensuring the building of adaptive capacity in all members 
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of the society, particularly those in vulnerable areas and those facing greater risks;
75

 to ensure 

that adequate and reasonable care is taken to prevent foreseeable harm caused by the impacts of 

climate change.
76

  

The COP 21HR Report also notes the need for equity in carrying out of climate action, especially 

in line with the “right to development”
77

 which seeks to safeguard the economic, social, cultural 

and political development of all persons.
78

 The Report thus calls on all countries to take steps to 

fulfil their obligation of safeguarding the right to development by formulating appropriate 

development policies;
79

 the creation of favourable conditions;
80

 and implementation of laws and 

other measures to that effect.
81

 

Also highlighted is the need for equality and freedom from discrimination in the climate 

adaptation process, especially as it relates to children, women, people in positions of 

disadvantage geographically, economically, socially and so on.
82

 To achieve these, the COP 21 

HR Report suggests a rights-based approach to climate change policies and governance; by this, 

it is suggested that “affirmative action” be taken to respect, protect, promote and fulfil all human 

rights as far as climate change adaptation is concerned.               

In incorporating human rights into climate change adaptation governance, cognisance must be 

taken of the fact that the people most likely to feel the debilitating impacts of climate change 

have little or no form of governance representation. For instance, people who live in 

squatter/informal settlements who lack the presence of public infrastructure and accountable 

government representation.
83

 In such situations, there ought to be an unequivocal activation of 

the human rights aspect of climate change governance, so that even where the government feels 
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no sense of accountability to such groups of people on the basis of political governance, there 

should be an obligation to safeguard their rights.    

The need to ensure continued development and protect the rights of vulnerable groups begs the 

question of good land use governance as discussed earlier in this chapter. Security of land tenure, 

access to land and the existence of a well-structured planning system are ways in which climate 

change governance can achieve its aim. In this regard, physical planning as an aspect of land use 

governance is a major driving force towards the building and safeguard of public adaptive 

capacity. This is discussed in detail in later chapters. 

4.3.3 Public participation and cooperation in climate change adaptation governance 

As discussed in Chapter 3, humans have an immense capacity to adapt to changes caused by 

external stimuli; thus private individual adaptation to climate change is ongoing and will 

continue.
84

  In the light of this inherent adaptive capacity, it is argued that adaptation to climate 

change should mainly be a private initiative carried out by all stakeholders.
85

 In determining 

whether or not an adaptation governance framework is necessary, the government will have to 

decide whether an unregulated approach to adaptation is most suitable for the society. In addition 

whether individual adaptation measures can continue without negative interrelations (a) within 

the present generation and in relation to future generations, (b) across social classes and groups 

and (c) between private and public interests.
86

  

Considering that human interrelationships lead to chaos where there are no rules on the 

maintenance of law and order, it is necessary that CCAG should be backed by the force of law. 

Such a framework is also necessary to identify the collective will and objectives of adaptation.
87

 

Further, private initiatives in adaptation portend greater social inequality as vulnerability, and 

adaptive capacity are likely to vary based on some factors. Hence the government has a 

redistributive duty to present to all members of the society equal and equitable opportunities to 

adapt based on a proper adaptation governance framework. 
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While climate change is viewed as a global challenge, it lies with individual governments to find 

an adaptation track that will best suit and meet the challenges posed or further aggravated by 

climate change.
88

 Further, it is argued that an interrelationship in CCAG is essential in order to 

encompass territorial and jurisdictional variations in policies across levels of 

government.
89

According to Bauer, national governments should be more concerned with raising 

the awareness and laying adaptation guidelines as well as providing funding, while government 

at the lower levels would be more involved in implementing the adaptation process, considering 

they are closer to the grassroots where adaptation matters most of all.
90

  In this regard, regional 

or state governments are essential actors as the bridge between the national and local 

governments in the adaptation process.  

It is acknowledged that non-state actors will take a lot of initiative in carrying out adaptation to 

climate change.
91

 However, the role of the government is vital in harnessing and laying out 

guidelines for adaptation to climate change.
92

 Proper coordination and cooperation must exist 

between levels of government as state actors and non-state actors to achieve a sound framework 

for CCAG. An effective way to achieve such cooperation is through nodal governance as 

discussed below. 

4.4 Nodal Governance in Climate Change Adaptation 

Multi-level governance in any context requires, among other things, jurisdictional competencies 

which is a function of the powers and authorities granted under the constitution of the State.
93

 In 

the case of Nigeria and South Africa, policy and legislative competency is shared amongst the 

various levels or spheres of government in the Constitution, with each level or sphere of 
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government having its stipulated obligations and authorities.
94

  Multi-level governance also 

considers how decision making unfolds between the various levels of governance, that is, the 

way authority flows from one level of government to the other.
95

  

4.4.1 Conceptualizing multi-level governance  

The conceptualization of governance for the purposes of climate change governance will be 

approached from two perspectives. These are the theory of nodal governance, and Hooghe and 

Marks’ analysis of multi-level governance.  

Hooghe and Marks describe two types of governance. The first in which the jurisdictions are 

mutually exclusive as is  the case in the federalist and quasi-federalist form of government 

practised in Nigeria and South africa respectively. The second in which the jurisdictions overlap 

or are task-specific similar to the nodal governance also described in this chapter.
96

 Type one 

governance needs little further elucidation as it is the traditional form of government where 

power flows from the center to sub-national levels of government with different designations 

depending on the jurisdiction where it is found.
97

  

 This type of governance places a lot of emphasis on formal government institutions to carry out 

the tasks of governance. As a justification of cooperative government, Hooghe and Marks point 

out that the likelihoods of ‘spillovers’ or externalities, which may be positive or negative, make 

coordination between levels essential. The greater the potential of harm from the ‘spillovers’ – as 

is the case with climate change impacts - the greater the benefits of coordination.
98

 The analysis 
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further points out that multi-level governance is especially necessary for addressing externalities 

of varying degrees,
99

 such as climate change which is of both global and local concern.
100

 

Type-two governance also referred to as nodal governance, represents the flexible ‘patchwork of 

innumerable overlapping jurisdictions’.
101

 This form of governance is not fixed but has 

interchangeable competencies as the needs of governance change.
102

 It exists at various territorial 

scales and is usually task-specific and is a specialized form of governance.
103

  

Nodal governance refers to the intricate working of individual entities (including state actors) 

within a network towards the attainment of a common goal or outcome.
104

 These actors in the 

governance scene are referred to as nodes,
105

 and they usually possess a level of institutional 

stability to be able to exert some influence in the governance process.
106

   The nodal theory of 

governance does not necessarily debunk the traditional and formal territorially bound
107

 

governance, but rather sheds light on and adequately conceptualizes the reality of non-state 

actors’ involvement in governance.  In line with this, Burris, Drahos and Shearing
108

 note that 

governance, as it exists today, is characterized “by a plurality of actors (states, corporations, 

institutions of ‘civil society’) forming more or less interconnected governance networks”.
109

  The 

diversity of nodes in the network implies that there is a variation in capacity and efficacy and the 

amount of influence each node can exert.
110

 Unlike in the traditional form of governance, the 

interrelationship between nodes in nodal governance does not point to a hierarchy or a pattern of 
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flow of authority - for instance from the state actors to non-state actors - thus no set of nodes has 

priority over the others.
111

 While there are no priorities within the nodal system of government, it 

is acknowledged that authorization and the power to act still lies with state actors who are by law 

empowered to carry out the acts of governance, and other actors have only converged on the 

governance scene as a result of a consensus of interest. A distinction is thus made within the 

nodal governance network as noted by Shearing and Wood of “first (state), second (corporate or 

business) and third ( non-governmental organizations) sectors… [and] a forth, informal sector, 

made up of people who operate outside the first three sectors.”
112

 The priority given to state 

actors is justified by Burris, Drahos and Shearing who note that state actors are necessary parties 

in the nodal network because it is through them that ‘knowledge, capacity and resources are 

focused and legitimized’.
113

 

As argued by Shearing and Wood,
114

 the nodal system is an empirical form of governance, 

existing for a specific purpose of public interest. Nodal governance exists at various times and 

spaces in response to specific challenges and objectives,
115

 as can be seen in climate change 

adaptation governance. Thus, in most cases the only consensus amongst the governance actors is 

the challenge to be addressed; otherwise, the governance process is often fraught with ‘resistance 

and contestations’ and polarization of interests.
116

 In essence, nodal governance or the existence 

of a common goal or outcome does not guarantee a fair, effective or democratic form of 

governance.
117

 In the case of polarization of interests as discussed above, to ensure equity and 

democracy, there must exist a clear ideology, and ‘the nodes and networks must satisfy tests of 
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representativeness, accessibility and deliberation’ arrived at from the collective governance 

process.
118

  

In certain instances, the nodal governance is a deliberate creation of the State. According to 

Shearing and Wood such deliberate pluralization of governance entails a move by the 

government to pass on governance or government responsibilities to other agents, some of which 

are private actors.
119

 It has increased prominence in climate change governance generally and in 

climate change adaptation in particular.
120

 For example specialised institutions like the 

International Council for Local Environmental Initiatives (ICLEI) have done this by creating a 

network of local governments around the world to strengthen sustainability and climate change 

adaptation action at the local government level.
121

  

The application of nodal governance to adaptation is buttressed by arguments that international 

organizations and institutions have a role to play in laying a framework and setting the stage for 

climate change governance through negotiations and high-level governance.
122

 Because non-state 

governance actors are task-specific or aim at governance in relation to a particular problem, it is 

usual that they possess more knowledge and technical capacity than government actors, and there 

is usually an overlap in the number of non-state actors fixated on a particular problem. For 

instance, in the case of climate change, several international and transnational institutions and 

organisations are trying to address the problems and impacts at the national and sub-national 

                                                           

118
 Ibid. 

119
 This fact is alluded to by Bulkeley in H Bulkeley ‘Cities and the governing of climate change’ op cit note 83at 

246 in relation to environmental and urban governance in the City of Johannesburg. Lagos State also practices 

Public-Private partnership in environmental governance to ensure effective implementation for instance in waste 

disposal and drainage maintenance. 
120

 L Kotze and others op cit note 47 p 1-17. 
121

 www.iclei.org. 
122

  Art 4(5) of the UNFCCC highlights this point, and more specifically, the Paris Agreement recognises the 

necessity of engagements across levels of government and with other non-state actors.  H Bulkeley ‘Cities and the 

governing of climate change’ op cit note 83, J Paavola WN Adger ‘Fair adaptation to climate change’ (2006) 56 

Ecological Economics,  WN Adger NW Arnell EL Tompkins ‘Successful adaptation to climate change across 

scales’ (2005) 15 Global Environmental Change 77-86, A Pohlmann ‘Local Climate Change Governance’ in 

Engels, Anita (ed.) Global Transformations towards a Low Carbon Society, 5 2011 (Working Paper Series), K 

Michonski and M Levi ‘Harnessing international institutions to address climate change’ International Institutions 

and Global Governance Programme Working Paper, A Bauer , J Feichtinger and R Steurer ‘The Governance of 

Climate Change Adaptation in 10 OECD Countries: Challenges and Approaches’ (2012) 14:3 Journal of 

Environmental Policy & Planning, 279-304, C Keskitalo S Juhola and L Westerhoff  ‘Connecting multiple levels of 

governance for adaptation to climate change in advanced industrial states’  op cit note 97. 



99 | P a g e  
 

levels of state actors. The United Nations (UN) through its various specialized agencies,
123

 the 

World Bank, the Organization for Economic Co-operation and Development (OECD), the 

International Council for Local Environmental Initiatives (ICLEI), Heinrich Boll Stiftung (HBS) 

are some of the specialized organizations that aid adaptation to climate change through 

development.  

Based on the level of expertise of non-state actors and their consensus of interests, climate 

change governance hinges on multi-level governance for its effectiveness.
124

 In support of this 

fact, Bulkeley argues that climate governance, especially at the city level, should be based on an 

interrelationship of state and private actors ‘operating across different scales and through 

multiple networks.
125

 Her suggestions of governance methods to be applied in climate change 

governance bear much likeness to the nodal governance described above .
126

 The process of 

multi-level governance is summarized as comprising shared responsibilities and mobilization of 

resources between actors in the governance process and clear guidelines highlighting ideas and 

norms  and how these are applied, shared or challenged.127 

4.4.2 Applying the multi-level governance concept to climate change adaptation governance 

Several researchers hold the view that multi-level governance  is a critical factor in climate 

change governance,
128

  and it has been shown that governance complexities are the greatest 

hinderance to adaptation in several municipalities in South Africa.
129

 To achieve  effectiveness 

and substantial impact in adaptation, traditional forms of government must be transformed to 

cooperative governance with other actors.
130

 Bulkeley  argues that this form of governance 

provides an opportunity for specialised governance of climate change which includes 
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‘subnational actors and transnational networks’.
131

 In line with these positions, climate change 

adaptation governance has been described as the vertical flow of authority and division of 

responsibilities between levels of government and its agencies, and the flexible horizontal 

interrelationship between States, non-state actors and private stakeholders.
132

 The involvement of 

state actors in climate change governance naturally stems from their government legitimacy 

which gives them the authority to establish a framework or control in relation to climate 

change.
133

 For non-state actors, authority and legitimacy are based on their ability to demonstrate 

their competency and expertise in the field.
134

 Thus, while most of the information, action and 

resources for adaptation come by initiatives and intervention of non-state actors, the structure 

and process of adaptation governance depend strongly on the laid down and existing processes of 

governance.
135

  

Below are two figures, figure 1 shows the uncoordinated interrelationship between actors in 

CCAG. Figure 2 shows a simplified and coordinated interrelationship between actors. The proper 

compartmentalization of each group of actors makes regulation more straightforward. 
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Figure 1 showing the segmented relationship between actors in CCAG 

 

Source: Author’s construction. 
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Figure 2 Showing a structured relationship of actors in CCAG 

 

Source: Author’s construction. 

Multilevel governance in climate change adaptation is essential as it provides a framework 

within the governance context for cooperation and interrelations amongst all actors, state and 

non-state actors alike.
136

 It also ensures coordinated action and formal decision making across 

levels and sectors.
137

 Also, the capacity of the government to carry out effective governance 

especially at the local level is often hampered by the availability of resources and capable 

workforce;
138

 these factors affect the independence of local governments to act.
139

  Taylor and 

others argue for ‘political, fiscal and administrative innovation’ at the local government sphere as 

well as in cooperation amongst the three spheres of government.
140

 The setbacks and innovations 
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which determine the nature of adaptation responses can be addressed through a legal framework 

itemising modes of interrelationship amongst actors. 

Climate change adaptation brings to the fore several governance issues including equity, public 

trust, human rights, access to knowledge and information regarding climate change, and public 

participation in the adaptation process.
141

  In the light of these societal issues, Bulkeley posits 

that governance in climate change should be geared towards ensuring and safeguarding the 

public interest by improving the conditions of the members of the society across all spheres of 

‘social life’.
142

 In the same vein and more specifically, Pavoola and Adger argue that climate 

change adaptation governance must importantly work towards striking a balance between 

competing interests of various parties.
143

  They argue that beyond aiming to achieve justice, 

whether procedural or normative, climate change adaptation governance should ensure fairness 

towards all parties across class, generation, gender and other societal stratifications.
144

  They thus 

suggest that climate change adaptation governance should be based on set principles regulating 

the activities and safeguarding the interests of all actors.
145

 

4.5 Integrating Climate Change Adaptation into Land Governance  

Land governance faces new challenges occasioned by climate change – land vulnerability, 

institutions unequipped to deal with climate change and many more incidental challenges. In 

both South Africa and Nigeria, despite the guarantee of property rights and access to land and its 

resources, there still exist a lot of socio-economic imbalance due to the lack of access to land and 

its resources by majority of the citizens of both countries. The lack of access to land and its 

resources further aggravates vulnerabilities to climate change and should be given a 

consideration in climate change governance.
146

  

Land governance, in general, will have to address vital problems occasioned by climate change: 

disaster reduction and management, flood control, erosion and so on. A synergy of both 
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governance structures, especially with respect to land use planning is imperative to enable 

societies handle novel challenges posed by climate change which legislation guiding land use did 

not envisage. Climate change poses a complex and continuously evolving problem with land use 

which is occurring on a massive scale
147

 and which requires specialised adaptation responses. As 

with land governance, most of adaptation governance would take place at the grass root in order 

to adequately address issues of land-related climate change impact, while support and 

enablement would be made available from higher levels of governance.
148

  

A link between land and climate change adaptation governance and the application of multi-level 

governance is physical planning. The challenges highlighted about climate change and land use, 

such as erosion, displacement and resettlements, disaster risk management and so on, invoke the 

application of physical planning laws for adequate resolution. As will be discussed in the 

following chapters, planning laws provide a workable option for the integration of climate 

change adaptation into governance as it provides for sufficient interactions between levels and 

spheres of government and gives ample allowance for public participation by all stakeholders, 

thereby giving room for governance inputs by non-state actors.  

4.6 Conclusion  

The chapter addressed the issue of land governance, land being a significant sector that would be 

affected by climate change impacts and the subject matter of planning laws. In analysing land 

governance, attention was paid to the fact that the lack of effective and good land governance 

creates social vulnerability to climate change on its own and this challenge is further 

compounded by the fact that the adverse effects on land could also lead to geographical 

vulnerabilities. Such vulnerabilities could lead to problems such as temporary or permanent loss 

of land, the inability to make use of land either by the individual or by a private or government 

corporate entity. The need for good land governance is highlighted to ensure social stability, 

justice and equity and adaptation to the impacts of climate change.  
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Climate change adaptation, like land governance, raises questions of social, economic and 

cultural stability and the possible instability in the face of climate change impacts. In this regard, 

it is essential that climate change adaptation should not take place in an uncoordinated manner as 

is already being experienced, especially in Nigeria.  State actors and non-state actors should be 

appropriately coordinated to achieve an effective adaptation structure. In line with this, it is 

suggested that a multi-level governance structure be adopted in climate change adaptation 

governance, that is, the adoption of a tested form of cooperation in governance to tackle a new 

challenge.  

In addition to discussing multi-level governance in relation to climate change adaptation, the 

chapter also considered the mainstreaming of adaptation to climate change into land governance. 

This is based on the inherent link between land, land use and climate change.  Such integration 

would ensure that land governance takes cognisance of climate change and that climate change 

adaptation governance takes cognisance of land and land use. Having laid the background of 

land governance, the next chapter specifically considers the adaptation framework in Nigeria and 

South Africa.  
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CHAPTER 5: ADAPTATION TO CLIMATE CHANGE IN NIGERIA 

AND SOUTH AFRICA  

5.1 Introduction 

This chapter sets out to consider the extent of adaptation to climate change in both Nigeria and 

South Africa. It entails an analysis of policies on adaptation and empirical study on the need or 

otherwise for legislation on climate change. The empirical research also answers to an extent the 

question of sufficiency of planning laws to address the issue of climate change in both Nigeria 

and South Africa. 

As with the rest of this thesis, the aspect on South Africa in this chapter focuses on the Western 

Cape at the provincial level and the City of Cape Town at the municipality level; the Nigerian 

aspect focuses on Lagos State. 

The chapter discusses the policy documents on climate change in both countries and at various 

levels or spheres of government. This chapter also considers the necessity or otherwise of 

specific legislation on climate change. Notably, the empirical study seeks to answer this question 

and the question of whether or not existing physical planning legislation adequately caters for 

adaptation. Some of the findings of the empirical study are incorporated into various sections of 

the chapter, and other findings are discussed in full later in the chapter.  

5.2 International Background for Climate Change Adaptation in South Africa and Nigeria 

As seen in chapter 1 both Nigeria and South Africa are member states of the UNFCCC.
1
 South 

Africa and Nigeria as member states are required to integrate climate change considerations into 

social, economic and environmental policies to reduce adverse impacts on environmental and 

socio-economic conditions of life. The Convention also calls on states to create awareness, 

spread the knowledge on climate change and to encourage full participation in the process of 

combating climate change and its impacts.
2
 This lends credence to the argument in Chapter 4 for 

all-inclusive governance as a means of adequately addressing the issue of climate change. 

Specifically, regarding public awareness and participation in climate change action, State 
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members are mandated to promote inter-governance cooperation across all levels, and make 

information on climate change readily accessible to members of the public and encourage public 

participation by knowledge and technology exchange, training and other forms of inclusive 

action.
3
 

Given the above background and the need to protect public interests threatened by the adverse 

effects of climate change,
4
 this thesis proposes a central regulatory framework which would 

harness all the issues raised in the UNFCCC, the Conference of Parties and other international 

instruments on climate change adaptation. The uniformity of a legal or regulatory framework on 

climate change adaptation will aid streamlined action targeted at identified vulnerabilities and 

other matters that may arise. A regulatory framework will also raise the level of compliance with 

internationally stipulated adaptation measures, especially in relation to sustainable development. 

Through such a framework, adaptation actions across sectors can be regulated appropriately and 

monitored (against a specific yardstick). Thereby providing an avenue to know how much work 

has been done regarding research, policies, laws and their implementation. 

The requirement of a legal framework does not denigrate from the fact that adaptation has been 

taking place and has in fact been successful in some sectors and areas. However, effective 

adaptation measures in line with sustainable development will require a lot of coordinated and 

sequential action and financing across sectors, spheres of government, with international 

agencies and may often require regional and sub-regional activities and investments. Such a legal 

framework would give assurance of government’s sincerity and transparency to investors and 

international actors in adaptation and developmental activities. 

5.3 Climate Change Adaptation in South Africa 

Climate change action in South Africa is geared towards securing the implementation of the 

UNFCCC regarding both climate change mitigation and adaptation.
5
 South Africa’s response to 
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climate change has so far been based on policies. In resolving the challenge of adaptation to 

climate change, South Africa seeks to focus on the attainment of the sustainable development 

goals, especially the eradication of poverty and the promotion of development. This link between 

sustainable development and climate change adaptation resonates throughout the country’s 

policies and plan of action on climate change.
6
 

5.3.1 The National Policy on Climate Change 

 The climate change policy response in South Africa began in 2004 with the 2004 National 

Climate Change Response Strategy. There were several documents which focused on mitigation 

and are therefore not within the purview of this chapter.
7
 The Green Paper titled “National 

Climate Change Response” (NCCR) of 2010, which documented the government’s intentions 

and objectives on the subject matter of climate change was made available to the public for 

consultation and comments in early 2011.
8
 The comments and consultations on the Green Paper 

culminated in the National Climate Change Response Policy White Paper of 2011 (NCCRP). 

The White Paper is an executive policy,
9
 having been adopted by the South African government 

as the document outlining the plan of action for climate change adaptation and mitigation.  

Concerning adaptation, the White Paper aims to promote effective management of climate 

change impacts to promote social, economic and environmental well-being of the country. Also, 

the White Paper is based on a long-term action towards a resilient and low carbon country.
10

 The 

long-term plan of action in relation to climate change here implies that adaptation, for instance, 

will not be limited to addressing present or apparent vulnerabilities, but will entail programmes 

or actions that span an extended period, the end aim being to attain resilience. Seeing that climate 
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  The National Climate Change Response Strategy of 2004, National Climate Change Response Green Paper 2010 
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change is still unfolding, this implies the possibility of amendments to the policy and its probable 

eventual culmination in legislation on the subject matter.  

 The guiding principles and validation for the White Paper as a government policy flow primarily 

from the Constitution of the Republic of South Africa, particularly the Bill of Rights and the 

National Environmental Management Act at the national level. In international Law, these 

validating principles environmental law, human rights and sustainable development. These 

include principles such as the principle of common but differentiated responsibilities, equity, the 

needs and dignity of the poor and vulnerable, the principle of intra and inter-generational 

sustainability, the precautionary principle, the principle of informed public participation, and so 

on.
11

 

The White Paper iterates the South African and UN position that climate change remains a 

challenge to sustainable development and could undermine the process already made in that 

regard regarding sustainable development.
12

 Also, the White Paper, by highlighting sectors 

where the most action is required, confirms the country’s obligations regarding the UNFCCC to, 

amongst other things, develop responses to climate change for coastal zones, water resources, 

land use, and integrate climate change into all social, economic and environmental policies.  

An important aspect of climate change adaptation and resilience also highlighted in the White 

paper is the building of capacity for disaster risk management as a means of addressing 

inevitable impacts of climate change. Given the reliance on sustainable development, the 

country's policy on climate change seeks to provide the most satisfactory response regarding 

available resources. Also, such responses aim at social and economic development.  

A characteristic of long-term climate change action is that its implementation is in phases or 

incrementally.
13

 The climate change strategy outlined in the White Paper meets this criterion as it 

states that action on climate change entails incremental interventions. First, there is the 
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implementation of climate change interventions already envisaged in existing legislation, 

regulations and policies. The next step would be the review of other laws, regulations and 

policies that have no climate change considerations to include benefits for climate change action 

in addition to the core provisions of such instruments. Finally, will be the fashioning of new and 

subsequent legislation to incorporate climate change considerations. Further, in this regard, the 

government at the national level must audit existing policies and laws to ensure compliance with 

the policy objectives set out in the White paper.  

At the national level, government responsibilities include the amendment and promulgation of 

legislation to address issues connected to climate change. The White Paper also highlights the 

role of provincial governments in formulating of strategies for climate change response. Also, 

the role of the local government as stipulated in the White Paper includes ensuring resilience 

through the planning of human settlements and urban development. At this point, it is argued that 

the speculative tone employed in the Policy document regarding the roles of local governments is 

a likely recipe for inaction or insufficient action in terms of climate change adaptation. Thus, to 

rectify this, it is argued that there would be a need for a binding legal framework setting out 

specific government obligations and the extent of each sphere’s responsibility regarding climate 

change adaptation.
14

   

Another major component of adaptation action outlined in the White Paper is that it cuts across 

sectors and engenders development in these sectors.
15

 Part of the aim of such spread is to protect 

and support vulnerable groups. While this is a laudable goal, not much has been done to alleviate 

the plight of the poor and vulnerable in terms of climate change adaptation. Many of the adverse 

effects of climate change affect mostly people living in slums and informal settlements.
16

 Part of 

the adaptation strategies to sectoral vulnerabilities is the increase in knowledge and access to 
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information about climate change. The provision of a legal and regulatory framework and 

financial resource to tackle the effects of climate change is also considered as being essential.
17

  

It is noted here that the Department of Environmental Affairs at the national level of governance 

is presently working on a Climate Change Bill and a National Adaptation Strategy (NAS).
18

 The 

policy and legislation are aimed at synchronising climate change adaptation action in South 

Africa and to provide a common set of objectives for the mainstreaming of climate change into 

various sectors and institutional frameworks.
19

 The NAS is based on six strategic interventions 

which are linked to six corresponding outcomes. One of the expected outcomes of the NAS is to 

“define and legislate for adaptation governance through the Climate Change Act by 2019”.
20

 

5.3.2 Provincial climate change policy  

The Western Cape Climate Change Response Strategy 2014 (WCCCRS) recognises the fact that 

traditional measures of addressing environmental and developmental challenges and disaster risk 

management have become insufficient and there is the need for improvement.
21

 Particularly 

given climate change, its impacts and the need to adapt. The Province aims to reduce 

vulnerabilities and increase resilience in the people, the economy, the ecosystem and 

infrastructure in line with its sustainable development goals.  

In line with the national White Paper, the WCCCRS also employs an institutional framework 

that entails the government collaborating with non-governmental organisations, the private sector 

and businesses, academia and research community and other stakeholders. In this regard, as with 

the White Paper, the areas of implementation of climate change adaptation are not watertight, 

due to the points of interrelationship between the various relevant sectors. These interrelations in 

the adaptation process further buttress the expediency of legislation or regulatory framework to 

regulate the interactions between sectors and to lay down clear principles for climate change 
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adaptation. The NCCAS, which is still in the draft stage, seeks to achieve this by aiming to 

harmonise the goals of various instruments linked to climate change adaptation.
22

  

5.3.3 The local government climate change policy 

The City of Cape Town Framework for Adaptation to Climate Change identifies specific sectors 

which would most feel the impact of climate change and where the need for adaptation is 

greatest. It outlines a mode of operation to address identified vulnerabilities to climate change 

and prioritises the most suited adaptation measures. The Framework also highlights the need to 

follow the Integrated Development Plan. The IDP emphasises the need to address the impacts of 

climate change by improving on human development indicators and access to basic services, 

amongst others to increase economic, social development and eradicate poverty. 

The City of Cape Town Climate Change Policy of 2017, (CCTCCP) builds on the Framework 

for Adaptation and other climate adaptation policies and initiatives. The City aims to mainstream 

climate change into all its policies and decision-making processes so that eventually there will no 

longer be a need for a stand-alone climate change policy.
23

 Regarding adaptation specifically, it 

aims to attain a “compact urban form” that is economically and socially inclusive. The CCTCCP 

also aims to take cognisance of climate change adaptation in the development of infrastructure 

for service delivery and to take a proactive approach to disaster risk management. This entails 

the management of risks in a way that increases social and economic development and the 

protection, preservation and management of natural systems to achieve a vibrant ecosystem and 

ensure the sustenance of ecosystem services.
24

 

The principles guiding adaptation action in the CCTCCP aim at identifying impacts across 

sectors, improving resilience and reducing vulnerabilities, enabling a functional ecosystem that 

can provide necessary services and contribute to adaptation.
25

 The principles also promote an 
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equitable spread of socio-economic development and encourage a behavioural change amongst 

members of the society.
26

 

To fulfil its adaptation objectives, the City set out to implement its policy collaboratively with 

other stakeholders, including other spheres of government, the private sector, the academic and 

research community, civil societies, non-governmental organisations and so on.
27

 However, 

according to CT Interviewee 9, the City of Cape Town has not been very successful in 

proactively engaging with members of the public to build adaptive capacity. The interviewee 

noted that this shortcoming came to the fore with the ongoing water crisis and noted that there 

still exists a huge gap regarding advocacy and engagement with other non-government 

stakeholders on the issue of adaptation to climate change. 

A primary strategy the City seeks to employ in ensuring climate change adaptation is urban 

design and the development or maintenance of infrastructure. In a bid to achieve this, the City 

relies on urban planning and improvement of infrastructure, especially in areas where these are 

lacking, such as informal settlements. Given this, there is the need for incorporation of climate 

change considerations planning, land use and development control,
28

 as well as an appropriate 

review of the relevant legislation to reflect the city’s policy on climate change.
29

 

Like the national and provincial policies on climate change, the city’s climate change policy 

focuses on sustainable development and aligns itself with the United Nations Sustainable 

Development Goals (SDGs), particularly Goals, 8, 9, 10 and 13. The City’s climate change 

policy has an implementation plan majorly aimed at incorporating climate change into the 

existing lines of action. This is a practical approach. However, the question here is how the City 

will be able to monitor and ensure implementation across board without a regulatory, legal 

framework. Also, how is the City or any of its agencies or departments held to account without a 

specific legal framework outlining duties, obligations and liabilities for non-performance? 
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Some interviewees in the empirical research held the view that saddling the local governments 

with the additional task of ensuring adaptation to climate change amounted to saddling an 

already overburdened sphere of government with more responsibilities and that this could result 

in underperformance. CT Interviewees 1, 6 and 8 held the view that climate change adaptation 

should not be a responsibility of the local governments. According to them, many local 

governments, except the metropolitan municipalities, lacked the technical and financial capacity 

to carry out climate change adaptation on their own effectively. The thesis will attempt to 

address these questions later in this chapter. 

5.4 Climate Change Adaptation in Nigeria 

Nigeria's response to climate change at the national level entails a national response strategy and 

a Bill before the National Assembly for the establishment of a Climate Change Commission to 

oversee and coordinate climate change action in the country. Pending the passing of the Bill into 

Law, climate change response in Nigeria remains based on policies. The policies on climate 

change are based on the Constitution of the country, the UNFCCC and its protocols, and the 

principles of sustainable development.  

It is noteworthy that in 2007 there was a Bill before the National Assembly on the issue of 

climate change. The Bill was however merely for the establishment of a National Climate 

Change Commission which was to have the duties of ensuring the mainstreaming and 

compliance with policies and international instruments on climate change across sectors.
30

 This 

Bill was never passed and has been replaced with a 2017 Bill which improves on the 2007 Bill 

by outlining specific goals and guiding principles in the Bill.
31

  

In addition to proposing the establishment of a Climate Change Council or Commission, the 

2017 Bill also requires that climate change considerations are to be mainstreamed into 

government policies. Such responses are also required to be in line with international agreements 
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and sustainable development goals.
32

 The Bill requires the Climate Change Council to formulate 

a Strategy, as well as a National Climate Change Action Plan.  Both instruments are to guide 

planning around climate change issues,
33

 and to identify specific areas of vulnerability.
34

 

It is noted however that the Bill does not make provision for intergovernmental cooperation 

regarding climate change action. Also, the Council on Climate Change is to be comprised of 

rather high-sounding officials – the Vice President of the Federation and Ministers of various 

Ministries and other politically appointed members of the executive arm of government.
35

 The 

membership of the Council as provided for in the Bill does not give room for sustainability and 

continuity of climate change governance and action in Nigeria. 

5.4.1 National policies on climate change 

The National Strategy on Adaptation adopts the strategy of integrating its considerations and 

policy objectives into existing developmental programmes and projects. Thus primarily, climate 

change adaptation hinges on sustainable development,
36

 as is the case in South Africa. Also, 

Nigeria's Vision 2020: Economic Transformation Blueprint highlights the need to act to address 

the impacts of climate change on socio-economic development in the country.
37

  

Responses to climate change adaptation in the national policy entail collaborative action between 

the three levels of government, the private sector, and the civil society. The role of the federal 

government in the response strategy is mainly to provide policy and implementation guidance on 

climate change adaptation.
38

 In reality, however, there is little guidance or collaboration between 

Lagos State and the federal government in these terms. On the contrary, Lagos State has been the 

trailblazer in the country regarding climate change action. According to the national policy, the 
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states and local governments have the responsibility to initiate and carry out climate change 

adaptation within their various jurisdictions.
39

 

It is noted that the policy does not provide guidelines or a framework for collaboration amongst 

the various stakeholders. This lack of structure on collaborative action is quite unlike the 

situation in South Africa where the White Paper provides a guideline for vertical and horizontal 

interaction and collaboration and even states specific government agencies required to spearhead 

action or response to climate change. 

Also, the choice of language pre-supposes that the federal government has failed to live up to its 

duties as the coordinating level of government. The policy states as follows: “... the States and 

the Local Governments must provide leadership for climate change adaptation in their areas of 

jurisdiction”.
40

 This statement is based on the presumption that environmental protection is a 

responsibility shared by all levels of government. This position contradicts the position of the 

Supreme Court in A.G. Lagos v A.G. Federation where the Court held that environmental 

protection was a concurrent responsibility of the federal and state government, but not of the 

local government.  

The challenge of climate change is viewed as both an environmental
41

 and a developmental 

issue. Thus, the policy iterates that climate change adaptation should be integrated into the 

country's sustainable development Agenda, especially regarding economic development, 

provision and strengthening of infrastructure, food security and the management of the 

environment. The national policy also highlights the need for advocacy and public awareness on 

climate change, its impacts, the projections, and the need for adaptation. 

A significant adaptation strategy highlighted in the national policy is the use of indigenous 

knowledge and capacity, which implies a reliance on community-based adaptation.
42

 In 
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promoting community-based adaptation, the national policy notes that resilience will be best 

achieved through a synergy between traditional and scientific knowledge.
43

 This implies that at 

all levels of government steps should be taken to promote and build capacity in the use of 

traditional means of adaptation and also ensure that local communities benefit from the 

sustainable development agenda.  

To build capacity for action on climate change adaptation, the national policy pays attention to 

the plight of women, children and other people in a disadvantaged position. This is a major point 

because, in most developing countries like Nigeria, women and children bear the brunt of social 

and economic instability of lack of resources. Lagos Interviewee 2 in the fieldwork particularly 

noted that Lagos State has not lived up to the policy objective of building capacity for 

community-based adaptation. The interviewee noted the need for capacity building for people at 

the grassroots. Without this, he argues that there cannot be effective adaptation in the state. 

The national policy identifies specific sectors where the impacts of climate change will be most 

felt and requires adaptation action to begin from such sectors. These include water, agriculture 

and food, biodiversity and ecosystems, coastal zones, human settlements, disaster risk 

management and so on. The fact that climate change impacts are all-encompassing means that 

action in that regard also has to be multi-dimensional, flexible and continuous.
44

 Thus a major 

part of the action plan is to enact legislation on climate change, and mainstream climate change 

adaptation into the National Development Plans across government departments and agencies.
45

 

The policy also requires States to take similar steps, and local governments are mainly required 

to provide the capacity for community-based adaptation.
46

 

In addition to legislation and instruments already highlighted, the national policy is guided by the 

United Nations Development Group principles which are based on a human rights approach, 

 

education and information. See ‘Learning from Experience – Community-based Adaptation to Climate Change’, p 

12-13 available at www.nestinteractive.org/publications.php?OrderPublication accessed 02/11/2017. 
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gender equality, environmental sustainability and capacity building.
47

 These principles, 

according to the national policy, are linked to the fundamental objective and directive principles 

contained in Chapter 2 of the Constitution for validity and implementation. The unsettling issue 

here is that Chapter 2 of the Constitution is by the Constitution itself rendered non-justiciable 

and unenforceable. This non-justiciability puts a huge question mark on the enforceability of the 

climate change response strategy itself. This point is further addressed later in this chapter. 

5.4.2 Climate change action at the state level  

Lagos State has by far been the most proactive regarding action on climate change in Nigeria,
48

 

yet it has no standalone policy on climate change adaptation. The state addresses issues of 

climate change through its development plan. Action taken by the state to address climate change 

include advocacy and public awareness, developmental activities such as the improvement of 

basic services and infrastructure
49

 and increased reliance on physical planning strategies.  

Lagos State, having held Summits on climate change annually since 2008 commissioned a 

project on a suitable climate change strategy to be prepared for Lagos State. This culminated in 

the Report “Towards a Lagos State Climate Change Adaptation Strategy (LAS-CCAS) 2012”. 

The Report, which is a precursor to the Lagos State policy on climate change, aligns with the 

guidelines set by the national policy. 

The LAS-CCAS focuses majorly on adaptation to climate change and the approach outlined in 

the Report cuts across the same sectors highlighted in the national policy. The Report is not a 

policy document. Thus, it mainly describes steps and responses that Lagos State has employed in 

tackling the issue. The LAS-CCAS also makes recommendations which include the need for a 

policy on climate change, proper planning for climate change adaptation action and improved 

capacity on information management (this is particularly essential for disaster risk management). 
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It also makes recommendations on risk reduction and livelihood development. The 

recommendations also highlight the need for gender considerations, especially the need to build 

capacity and encourage individual adaptation to the challenges of climate change.  

The LAS-CCAS requires that climate change action should be long-term and should include the 

relocation of communities along the Lagos coast and strict control for land reclamation along the 

state’s coast. This chapter highlights these because the state is already conflicting with these 

recommendations with the building of the Eko Atlantic City and the eviction of the residents of 

Otodo-gbame community within the State. Several Lagos interviewees noted that many of the 

adaptation steps taken in Lagos State might end up being counterproductive. For instance, Lagos 

Interviewees 2 and 6 noted that the land reclamation exercises being carried out to accommodate 

the new Eko Atlantic City and other new exclusive settlements on the Islands of Lagos could end 

up being counter-adaptation. They noted that the environmental assessments for the reclamation 

did not take into consideration the likely adverse effects of such an activity on other areas of 

Lagos State. Interviewee 6 particularly noted that effective adaptation would require an 

integration of science, engineering, planning, law and policy. 

The Lagos State Development Plan 2012-2025 (LSDP) integrates climate change considerations 

as a significant factor towards achieving sustainable development. The LSDP recognises that 

adverse impacts of climate change are a bane to social, economic and environmental well-being; 

thus, it considers climate change as a factor in risk management and safety,
50

 environmental 

management and protection,
51

 protection of ecosystem and biodiversity,
52

 urban development,
53

 

and sustainable development.
54

 

Although the LSDP considers climate change quite extensively, the Plan itself recognises the 

need for a stand-alone policy.
55

 This is for the State to have a proper guideline framework for 

climate change action, especially regarding adaptation. Regarding the immediate action needed 
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in Lagos State for effective adaptation, most of the interviewees unanimously mentioned the 

need for education and awareness, the need to adapt and the things citizens can do to reduce 

vulnerabilities.
56

 Lagos Interviewee 3 particularly noted the need for continuous staff training 

and capacity building across relevant sectors to aid adaptation as well. 

5.5 Climate Change Adaptation and Sustainable Development 

The various policies and other documents examined in this chapter show that both South Africa 

and Nigeria rely on sustainable development as a viable way of addressing the challenges of 

climate change. The principles of sustainable development initially did not apply directly to 

issues of climate change, nevertheless the need for adaptation interlinks with sustainable 

development goals. Thus, the actualisation of sustainable development goals leads to fewer 

vulnerabilities, increased resilience and adaptation to climate change. The Rio+20 United 

Nations Conference on Sustainable Development iterates that the adverse effects of climate 

change are counter-productive for development in many countries and emphasises the need for 

its adaptation as an “urgent global priority”.
57

 

Specifically, the Brundtland Report states the need for four strategies to address the issue of 

climate change. These include the “adoption of strategies needed to minimise damage and cope 

with climate changes”,
58

 that is, adaptation measures. Also, a general theme that runs through the 

Rio Declaration is the need to ensure human well-being by protecting the environment and 

paying attention to development as a significant factor in enhancing human well-being. Of 

interest and relevance here are principles 1, 3 and 4 of the Brundtland Report which can be 

summed up as the need to incrementally ensure a safe and healthy existence in a well-managed 

environment which provides development geared towards meeting the social and economic 

needs of all. This is the summation of adaptation to climate change.  
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The Johannesburg Plan of Implementation (JPOI) also highlights the need for adaptation to 

climate change to prevent, reduce and respond to disaster risks.
59

 The JPOI especially focuses on 

the need to address adverse effects of climate change, especially in developing countries.
60

 The 

JPOI also notes that the adverse effects of climate change in aggravating the challenges of 

poverty, access to resources, land degradation, food, and human health are challenges to the 

attainment of sustainable development.
61

 Thus the failure to attain sustainable development 

increases the vulnerabilities, and the adverse effects of climate change slow down the process of 

sustainable development. 

 The UNFCCC also recognises the link between sustainable development and measures to 

address climate change in an integrated manner.
62

 The Convention notes the need for countries to 

promote sustainable development when taking measures to address the effects of climate 

change.
63

 The Convention also encourages states to put climate change into consideration in their 

social, economic and environmental policies, and put proper measures in place to reduce its 

impact on the various sectors most essential for sustainable development.
64

 The Paris Agreement 

also highlights the fact that adaptation strategies must contribute to sustainable development.
65

 

5.6 Disaster Risk Management and the Adaptation Process 

There is a major link between weather and disasters, and many communities in both Nigeria and 

South Africa are prone to these weather-related disasters, especially since the changes in climate 

aggravate these disasters.
66

 It is noted that climate change could destabilise pre-existing social 
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and environmental resilience, thereby leading to new vulnerabilities.
67

 The UNFCCC notes that 

climate change comes with adverse effects,
68

 which are damaging and harmful to the ecosystem, 

human health and welfare and socio-economic conditions within the society.
69

 The Cancun 

Framework thus requires member states to take action on disaster risk management and take into 

consideration the Hyogo Framework for Action regarding early warning signs, risk assessment 

and management. The Paris Agreement iterates this need for disaster risk management.
70

 

The Hyogo Framework requires that states take steps to increase public awareness of the disaster 

risks associated with climate change across various sectors.
71

 The Hyogo Framework also states 

the need to incorporate climate risks into future measures to address and reduce the risk of 

disasters as a result of climate change.
72

 The Sendai Framework for Disaster Risk Reduction 

2015 - 2030, which is the successor Framework to the Hyogo Framework, notes that between 

2008 and 2012 about 144 million people were displaced by disasters, which were made worse by 

climate change.
73

 The Sendai Framework also notes the need to reduce vulnerabilities to climate 

change so that that would, in turn, reduce the disaster risks associated with it.
74

  

The Sendai Framework in its Guidelines also iterates the need to integrate disaster risk reduction 

into policies and plans relating to climate change and sustainable development, amongst other 

factors, thereby establishing an irrefutable link between climate change, disaster risk reduction 

and sustainable development.
75

 In recognition of the continuous and incremental action on 

climate change, the Sendai Framework acknowledges that disaster risk reduction must be 

proactive, in that there should be a frequent review and update of disaster risk reduction plans 

and measures.
76
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Climate change adaptation policies in both South Africa and Nigeria note that disaster risk 

management is an essential sector for action on climate change adaptation. The approach to 

disaster risk reduction in South Africa, especially in the Western Cape, is proactive and is on a 

short-term basis
77

 aimed at reducing vulnerability to the adverse effects of climate change.
78

 On 

the other hand, the outlook for disaster management in Lagos State is more reactive than pro-

active. Apart from being reactive, interviewees in the fieldwork noted that even though some 

laws and policies provide for disaster risk management, the level of responsiveness to disaster is 

low and there is little preparedness for adaptation to climate change.
79

 Lagos Interviewee 12 

noted that the culture of preparedness for disasters has not been imbibed in Nigeria and much 

work still needs to be done. 

A key objective of disaster risk reduction in both countries is to reduce vulnerabilities in human 

systems (that is within communities where people live), and in natural systems (the marine, 

terrestrial, freshwater ecosystem).
80

 The reduction of vulnerabilities in human systems implies 

the provision of basic infrastructure and services. In relation to natural systems, it implies the 

protection and conservation of natural environments that act as buffers and absorbers of natural 

occurrences that would otherwise result in disasters. Here again, an undeniable link is recognised 

between climate change adaptation, disaster risk reduction and development. Interviewees in the 

fieldwork in Cape Town noted that disaster risk management in the City has a major role to play 

in adaptation to climate change, and most of the interviewees noted the establishment of new 

coastal management lines as a proactive step towards disaster management. This move however 

has its challenges as it constitutes a further restriction on a landowner’s right to their land thereby 

resulting in some form of socio-economic loss.
81

 

Given the discussion above, adaptation framework, which integrates robust disaster risk 

management must entail an assessment of the new risks arising or likely to arise, and 
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preparedness to respond and recover appropriately.
82

 This point buttresses the application of the 

precautionary principle of environmental law to adaptation action. The absence of sufficient 

information should not be a reason not to take necessary action on climate change and associated 

risks. It is also opined that disaster risk reduction and management should be an integral aspect 

of community-based adaptation. This is because most disasters occur at the local or community 

level,
83

 and adaptation governance at that level ought to be capable of addressing it adequately as 

first responders.  Also, disaster risk reduction, as an aspect of adaptation to climate change, 

should be community specific, taking into cognisance the specific vulnerabilities or hazards 

communities are prone to and how they can be addressed.  

5.7 Ecosystem-Based Adaptation and Public Interest 

The policies examined for Nigeria and South Africa highlight the need to conserve and protect 

the ecosystem as part of climate change action. The IPCC also indicates the need to preserve the 

ecosystem and employ it as a means of adaptation. According to the IPCC, ecosystem-based 

adaptation (EBA) is the use of biodiversity and ecosystem services as a means of adapting to the 

adverse effects of climate change.
84

 EBA is also seen as the management, protection and 

restoration of the ecosystem as a means of adaptation to climate change. This is a fundamental 

concept of land and natural resource management used in most African communities to protect 

and conserve the ecosystem.
85

 This system of adaptation to climate change can be linked to 

environmental principles of ecocentrism and biocentrism. The underlying goal of the practice in 

indigenous African societies was to preserve and replenish the environment naturally. The 

practice of EBA has been adopted in both Lagos and Cape Town, for instance, using soft 

landscaping and the restoring of some areas to the natural state in which they existed.  
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Public participation and the involvement of all stakeholders, primarily indigenous and traditional 

systems, is essential for the success of EBA. It is also argued that it should be integrated into 

economic and development sectors.
86

 This creates a social, economic and environmental 

cohesion, which is the basis of sustainable development within communities. Other benefits of 

EBA include the fact that adaptation occurs naturally, therefore has no negative implications for 

the environment or the people within such environments. It also ensures the continuity of 

ecosystem services and the protection of biodiversity within such areas.
87

    

5.8 Discussion of Outcome of Empirical Research 

The empirical study sampled the opinion of the interviewees in Lagos and South Africa on the 

measure they felt was most suitable for climate change action. The responses of the interviewees 

from each country will be presented separately. The outcome of the empirical research is similar 

to the opinion of Taylor and others on the challenges of urban adaptation in South Africa, their 

position thus serves to buttress these findings.
88

 

5.8.1 Empirical research in Nigeria 

The empirical study showed that climate change adaptation is not sufficient. Aspects of the 

interviews pointed to possible mal-adaptation measures taking place, which could further 

exacerbate the adverse effects of climate change. Examples of these are the government of Lagos 

State constructing the Eko Atlantic City as an attempt to reclaim land lost to coastal erosion and 

coastal communities that are beginning to lose their sources of livelihood and natural habitats 

because of inaction on the part of the government. In some cases, the inhabitants of these 

communities have been evicted without any resettlement plans. The research showed that actual 

climate change adaptation in Nigeria falls below the standard set by even the Nigerian policies, 

and is far below international standards. This was evident also in the responses by some of the 

Lagos Interviewees, which pointed to the fact that the staff expected to implement policies on 

climate change did not have sufficient training and capacity building. The observed outcome of 
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the empirical research in this regard falls below what is anticipated by or required for effective 

climate change adaptation. 

 A major issue addressed by the empirical research is legislation on climate change adaptation. 

Two interviewees (Lagos Interviewee 8 and 9) opined legislation should expressly back climate 

change action. Eight interviewees (Lagos Interviewees 2, 3, 4, 5, 6, 11, 12 and 13) held the view 

that there is no need for further legislation.  

 Lagos Interviewee 11 opines that existing laws are sufficient to tackle any eventualities 

that might arise from the adverse effects of climate change. Lagos Interviewee 2 and 3, 

on the other hand, held the view that policies are an adequate response to climate change 

and that legislation is no guarantee of enforcement.  

 Lagos Interviewee 4 held the opinion that the implementation of existing laws in other 

sectors would be sufficient for climate change adaptation.  

 Lagos Interviewees 6 and 11 firmly held the view that planning laws were adequate for 

adaptation to climate change and there is no need for further legislation.  

 Lagos Interviewee 7 held the view that there is the need for adaptation to climate change 

to be legislated upon, but held the view that rather than have a standalone legislation, this 

should be incorporated into physical planning laws of the State.  

 Lagos Interviewee 13 held the opinion that laws might be necessary, but that it would be 

a premature move if adaptation to climate change were legislated upon presently. In the 

interviewee's opinion, climate change should be integrated into the laws across sectors, 

especially physical planning laws, and then later, separate laws could be made on the 

subject matter.  

In all, 10 out of 13 interviewees in Lagos believed some form of legislation was necessary for 

effective climate change adaptation. Also, 8 of them held the view that climate change adaptation 

should be integrated into existing laws and all 8 of them with varying degrees of emphasis were 

of the opinion that climate change consideration should be incorporated into physical planning 
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laws. The outcome of the research regarding the need for legislation points to the fact that 

legislation may become inevitable for effective climate change adaptation in Nigeria. 

5.9 Empirical research in South Africa 

Just like the fieldwork carried out in Nigeria, in South Africa aspects of the fieldwork focused on 

the effectiveness of adaptation being carried out in the City of Cape Town and if there is the need 

for some form of legislation on adaptation to climate change.   

The fieldwork revealed that a significant step taken in climate change adaptation in the Western 

Province is the review of coastal management lines. This move doubled as an action towards 

climate change adaptation and a disaster risk reduction.  

 On the question of legislating on climate change adaptation, most of the interviewees 

held the opinion that climate change considerations should be integrated into existing 

legislation.
89

 CT Interviewee 3 opined that a dual approach should be adopted where 

there is integration into existing legislation and a separate legislation to cover 

eventualities that cannot be accommodated in existing laws regulating other sectors.  

 CT Interviewee 9 held the opinion that the ultimate goal would be to have climate change 

considerations integrated into existing legislation, noting however that a separate 

legislation might be necessary to aid a smooth transition phase.  

 CT Interviewee 7 was ambivalent on climate change whether climate change was 

integrated into existing legislation or was a standalone, but noted legislation was only 

necessary to ensure compliance and penalties for non-compliance. The interviewee 

instead favoured a clear policy on the subject matter.  

 CT Interviewees 1, 6 and 8 particularly opposed a separate legislation for climate change 

and held the opinion that all eventualities of climate change are already considered in 
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various existing legislation, especially the Disaster Risk Management Act and the Spatial 

Land Use and Management Act.  

 CT Interviewee 2 noted that while existing legislation can be interpreted to cover climate 

change, implementation of such laws has not been happening. Thus, there should be 

express provisions in laws directed at climate change. Summarily, all the interviewees in 

the fieldwork in Cape Town were of the view that legislation should regulate action on 

climate change.  

 CT Interviewees 3, 4 and 9 held the opinion that policies would work best in an ideal 

situation, but the need for action on climate change is quite drastic and as such should be 

addressed with regulations and legislation. 

5.10 Conclusion 

This chapter analysed and assessed the existing framework on climate change adaptation in both 

Nigeria and South Africa by way of desktop analysis and empirical study. Both countries have 

addressed climate change adaptation through policies at all levels or spheres of government. The 

analysis shows the policies of both countries focus on reducing vulnerabilities and increasing 

resilience to adequately adapt to the adverse effects of climate change. 

Specific tools for adaptation include inter-sectoral and inter-governmental collaboration, as well 

as public participation by international, regional, national, local and private stakeholders. While 

South Africa’s NCCRP White Paper provides a detailed framework for the various collaborative 

action, Nigeria’s NASPA-CCN provides no framework for such collaboration or inter-

relationship. The thesis highlights this as a significant shortcoming in climate change action in 

Nigeria.  

The policies of both countries require that climate change considerations should be 

mainstreamed into the legislation and policies of the most affected sectors, but have failed to 
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provide a strategy or guide for such implementation.
90

 There is also yet no mechanism to monitor 

the level of compliance with the national policies on climate change, especially regarding 

adaptation. This is a shortcoming, and the thesis presents this as a basis for a legal framework for 

climate change adaptation. 

Sustainable development features strongly in the policies of both countries as an underlying 

theme of climate change adaptation. It is a fundamental aspect of two major approaches to 

climate change adaptation highlighted in the policy documents of both countries, that is, 

community-based adaptation and ecosystem-based adaptation. For adaptation to be effective, it 

must be based on social and economic development, equity and environmental protection.  

The empirical study showed that there is the likely need for some form of legislation for effective 

adaptation to climate change. The interviewees of the study, drawn from Lagos, Nigeria and 

Cape Town, South Africa noted that there was the need for some form of legislative backing for 

successful adaptation to climate change. Most of the interviewees in both countries favoured an 

integration of climate change considerations into existing legislation across sector, and they all 

emphasised integration into the Spatial Planning and Land Use Management Act and the 

Disaster Risk Management Act in South Africa. In Nigeria, the interviewees emphasised the 

need for integration into the Lagos State Urban and Regional Planning and Development Law 

and the environmental laws at the national and state levels.  

The analysis in this chapter points to the fact that there is ongoing action on adaptation to climate 

change, but a lot still needs to be done. This is particularly the case in Lagos, Nigeria where there 

is a considerable knowledge gap amongst the populace. The empirical study also showed that 

many government officials are not up to date with global issues of climate change. In South 

Africa, there are well laid out climate change action policies as well as ongoing discussions and 

interactions between the government, the private sector, the academia and other stakeholders. 

This coupled with well established and functional institutions put South Africa in a vantage 

position to address climate change adaptation. The major challenge encountered in South Africa 
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is that of implementation of the policies and the fact that the municipalities are overburdened; 

without the assistance of the provincial and national governments, adaptation to climate change 

would be an added burden. These and other challenges highlighted point to the fact that in 

addition to integrating climate change adaptation into existing legislation (which is the main 

argument of this thesis), there will be need for a legislative framework to guide the adaptation 

process in both Nigeria and South Africa. This will be further highlighted along with other 

recommendations in Chapter 8, which is the concluding chapter. The next two chapters consider 

the legal framework of physical and spatial planning in Nigeria and South Africa and the 

considerations given to climate change adaptation in these frameworks.  
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CHAPTER 6: PHYSICAL PLANNING LAW IN NIGERIA 

6.1 Introduction 

This chapter highlights the legal framework of physical planning in Lagos State, Nigeria. 

Physical planning in Nigeria falls within the competencies of the states and local governments as 

provided for in the 1999 Constitution of the Federal Republic of Nigeria, and confirmed in the 

landmark case of Attorney General of Lagos v Attorney General of the Federation and 35 

others.
1
  The chapter also includes the analysis of data gathered by way of semi-structured 

interviews, which have been transcribed using the intelligent semi- verbatim transcription 

method.
2
 This chapter contains findings of the empirical research conducted in Nigeria alongside 

Nigerian case law and legislation analysis.  

Nigeria in general and Lagos in particular has a charted history of physical planning laws. By the 

decision in AG Lagos v AG Federation and Others, the federal government no longer has a role 

to play in physical planning within states. The empirical study, however, shows that some 

interviewees are of the opinion that the process of physical planning is one that must run through 

all the levels of government. Lagos is a coastal state, and this implies the necessity for some 

form of coastal area planning. Regarding coastal area planning, Lagos State has in recent times 

experienced severe coastal erosion that led to the government taking major steps regarding the 

protection of its coastline. Some of the measure taken encroach on the jurisdiction of the federal 

government and have negative implications for climate change adaptation in the state. This and 

other issues raise the necessity of inter-governmental relationship in CCAG and physical 

planning process as discussed in Chapter 4. Also, proper physical planning requires that the 

government at the grassroots should be most involved in the physical planning process. The 

chapter considers the role of the local governments in physical planning within Lagos State, what 

the laws provide and what exists in practice.  
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The analysis of planning laws of Lagos State in this chapter begins with the provisions of the 

Constitution on physical planning, then the 1992 Nigerian Urban and Regional Planning Act 

which was a federal law applicable in the whole of Nigeria. This is followed by analysis of the 

2005 and 2010 Urban and Regional Planning and Development Laws of Lagos State. The 

chapter will address specific themes in the various laws which are most relevant to adaptation to 

climate change. It will also consider interdependence of the national, state and local levels of 

government to achieve effective physical planning and by extension adaptation to climate 

change. 

The empirical study was by way of qualitative research aimed at finding out amongst other 

things the effectiveness of the law, the challenges of implementation and the roles played by 

each arm of government in the physical planning process with a focus on climate adaption in 

Lagos State.  

6.2 Constitutional Background of Physical Planning in Nigeria 

The 1999 Constitution of the Federal Republic of Nigeria provides that the State has a duty to 

protect and improve the environment, including land which is the subject matter of planning.
3
 

The Constitution guarantees the right of all citizens to own and enjoy the use of their property.
4
 

However, such use and enjoyment are subject to the clause that private property may be subject 

to acquisition by the government for public interest.
5
 It is also subject to laws regulating interests 

and rights in land,
6
 such as appropriation where such property is in a state or position as to be 

injurious to human or natural systems.
7
 Other than the provisions of section 20 and 44, the 

Constitution makes no other reference to physical or land use planning except in relation to local 

governments which are empowered to carry out land use management at the grassroots level.
8
 At 

this point, there are two possible arguments on constitutional provisions on physical planning.  
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On the one hand, it could be argued that the provision of section 20 of the Constitution on 

government responsibility to safeguard land includes physical and land use planning. In that 

regard, it would fall under the Exclusive Legislative List of the National Assembly, and the 

federal government would be the competent level of government to regulate land use planning in 

Nigeria.
9
 This was the position adopted through the Nigerian Urban and Regional Planning Act 

which was a national legislation.  

On the other hand, it could be argued that by the provisions of section 4 of the Constitution, the 

House of Assembly of a state is empowered to make laws on matters not falling within the 

Concurrent List of legislative competencies of the federal and state Houses of Assembly. Thus, 

the State and the local governments are the competent levels of government to regulate and 

implement physical planning laws in Nigeria. This was the position favoured by the Supreme 

Court.  

It is argued that neither of these positions is satisfactory. Instead physical planning is a system 

that requires intergovernmental collaboration, especially given the need to mainstream climate 

change considerations into the law and its implementation. More so, the challenges of climate 

change do not respect nor are they limited by administrative or constitutional jurisdictions or 

delineations.  

6.3 The Nigerian Urban and Regional Planning Act of 1992 

The physical planning and development system under the Nigerian Urban and Regional Planning 

Act
10

 (NURPA) was based on master plans. At the federal level, there was the National Physical 

Development Plan, at the State level there were the Regional and Sub-Regional Plans, and at the 

local level, there were the Town and Local plans.
11

 The NURPA placed responsibility for the 

preparation and implementation of development plans for the country in the hands of bodies 

established at the federal, state and local government levels. At the federal level, it was referred 

to as the Commission, at the state level it was called the Board and the Authority at the local 
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government level.
12

 The planning and development control duties of the government at all three 

levels were vested in these bodies, and they were empowered to create specific departments to 

carry out the specific duties of development control and development planning. 

To ensure uniformity in the planning framework across the country, the Commission set up to 

oversee the National Physical Development Plans (NPDPs) required the input of all stakeholders, 

state actors and non-state actors alike.
13

 There was, however, poor implementation of this 

provision as with other aspects of the law.
14

 The problem of implementation of physical planning 

laws will be discussed later in the chapter.  

The Department of Development Control established by the various levels of government had 

the duty of approving development on any land within their jurisdiction and of implementing the 

development plans. Every person or organisation, including government agencies, who intended 

to carry out developmental activities had to apply for a development permit from the Department 

before commencing any development.
15

  

The local governments were also required to control development within their respective 

jurisdictions.
16

 Considering that all land falls within a local government, it can be implied that 

the Act in putting development control within the jurisdiction or the purview of the local 

governments intended that local governments have the most fundamental planning 

responsibilities. They were also required to make town and country plans which are the most 

basic plans and were to be applied at the grassroots.   

The grounds of approval or refusal of a permit were stated in the Act as including where the 

planned development was not in line with the Physical Development Plan (PDP) of the area.
17

 A 
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refusal could also be based on the non-fulfilment of an obligation stipulated in the Act. 

Development control under the Act gave some consideration to the environment;
18

 thus a 

proposed development could be refused if likely to cause a nuisance to the community and its 

inhabitants.
19

 Development could also be refused if likely to have a significant impact on the 

environment, facilities and the inhabitants of the area.
20

 Further, an environmental impact 

statement (EIS) was required where development on residential land is more than two hectares or 

for development of a factory or office complex where it is more than four floors or is for a major 

recreational development.
21

 Also, in line with the common law principle of Nuisance, the Act 

empowers the Department to take necessary steps if development or other activities on a 

particular parcel of land seriously injures the conditions on an adjoining piece of land. Such steps 

include the issuance of a notice to the owner of the offending land to abate the injury or the cause 

of injury.
22

 

Further about the environment, the Act empowered the Department to impose an obligation of 

tree planting and preservation of existing trees on the developer.
23

 The tree planting obligation is 

in line with the federal government nationwide campaign to abate deforestation in Nigeria. This 

presents an example of how planning laws can be used as a tool to address the challenges of 

climate change. Particularly, climate change adaptation obligations can be linked to such 

provisions of the law to provide for a level of resilience within towns and cities. 

In fulfilment of its positive planning obligations, the Act granted powers to the various 

regulating bodies for development plans at the federal, state and local government level to 

revoke an occupier’s right of occupancy where it is necessary to obtain any land to actualise the 

planned development at any level of government. Such revocation and compensation are to be in 

                                                           

18
 At the time of the drafting and implementation of this Act I n the early 1990s, climate change (whether in terms of 
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line with the provisions of the Land Use Act.
24

 The Act allows for the planning authority at the 

local government level to declare an area as an improvement area in implementing the local plan 

of that community. Such improvement could be carried out by the joint efforts of the Control 

Department and members of the community
25

 for the social, infrastructural or physical 

improvement of the area. The relevance of a similar provision about the responsibilities of 

climate change adaptation governance amongst state and non-state actors will be discussed when 

the current physical planning law of Lagos State is considered.  

After a permit has been granted, the Act provided that such a permit could be revoked in the case 

of a non-compliance with its provisions, or revocation could be on the basis of overriding public 

interest as stipulated in the Land Use Act.
26

  

This Act was applied throughout the Federation until its constitutionality was contested in the 

case of A.G. Lagos v A.G. Federation and 35 others.
27

 The Court action was based on conflicts 

between the federal government and the state government on which level of government was 

empowered by the Constitution to grant planning applications within Lagos State. 

6.4 The Contestation of the Federal Government’s Role in Physical Planning 

 The case of A.G. of Lagos v A.G. Federation and 35 others,
28

 came before the Supreme Court of 

Nigeria in its original jurisdiction to hear matters between the Federation and States within the 

Federation.
29

 The plaintiff, Lagos State contended among other things the overstepping by the 

federal government of its authority by granting planning permits to individuals and federal 

government agencies within the geographical jurisdiction of Lagos State.  

Summarily, the contentions arose due to the breakdown of cooperation between levels of 

government in relation to planning and physical development within Lagos State. The plaintiff 

thus sought relief in the Supreme Court (SC) as per the unconstitutionality of specific provisions 
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of the NURPA vesting planning powers on land within states in the federal government.
 30

 It also 

contested that federal laws which allowed the federal government exercise land use powers 

should be exercised for the specific purposes and should not be construed as granting land use 

regulation powers to the federal government on land within states. The plaintiff pointed out that 

physical planning falls within the Residual List and is therefore within the competency of the 

states and local governments.
31

 

The federal government, the first defendant in the matter, hinged its argument on section 20 of 

the Constitution which provides that it is an objective of the government to protect and improve 

the environment and safeguard the water, land, forest and wildlife in Nigeria. It was further 

contended that the NURPA was incidental to the performance of the duties of the federal 

government in relation to safeguarding land and the environment.
32

 

The SC, though affirming that physical planning could fall within the purview of section 20 of 

the Constitution, held by a majority decision that it was unconstitutional for the NURPA to 

require development plans of individual states to conform to the NDP. The Court held that the 

drafters of the Constitution did not avert their minds to physical planning in drafting section 20 

of the Constitution. The Court referred to the 1994/95 Constitutional Conference which 

highlighted environmental issues as construed by the drafters of the 1999 Constitution as 

including afforestation and reforestation, desertification, and natural disaster management and 

reduction.
33

 

It was also held that the Act contravened the principle of federalism in seeking to control 

planning within states.
34

 This they based on the principle of autonomy inherent in federalism in 

Nigeria.
35

 The Court held, per Uwaifo JSC that 

…the national Assembly cannot make a law in the form and to the detail and territorial 

extent of the present Nigerian Urban and Regional Planning Decree No. 88 of 1992… It 
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is a noncontroversial political philosophy of federalism that the federal government does 

not exercise supervisory authority over the state governments.
36

 

The Court further held that it must  

always be borne in mind that constitutionally, town planning and development power 

belongs to the States ...[And] Ownership of land in any State by the Federal Government 

is primarily limited to the question of title and the right to possession and use of it... Like 

any other individual land owner…the federal government must respect the planning laws 

and regulations of the State, or at least act in consultation with the appropriate authorities 

or agencies with a view to achieving mutual accommodation for the project intended.
37

 

The decision of the SC on the unconstitutionality of the NURPA was thus to the effect that each 

state of the Federation should make laws relating to physical planning. The federal government 

has by that decision been excluded from physical planning, except within the Federal Capital 

Territory which is the only geographical jurisdiction within which the NURPA still applies.  

However, going by the decision in this case, disaster risk management falls within the legislative 

and executive competency of the federal government. Thus, climate change adaptation, to the 

extent that it relates to the reduction of risks and hazards relating to climate change, remains a 

responsibility of the federal government. 

6.4.1 Case analysis 

In this case the SC and the first defendant did not avert their minds to the responsibility of the 

federal government in relation to physical planning as provided for in the NURPA.  It is agreed 

that development control should be within the purview of the levels of government closer to the 

people, that is, the state and local government. However, the intention of the Act was not to grant 

development control powers to the federal government in relation to land within a state. Rather 

the role of the Federal government was to maintain uniformity in planning standards and 

principles all over the country. The Federal government, through a Commission, had the duties 

of preparing and implementing National Physical Developmental Plans,
38

 and the Commission 

was also required to have States’ representations on its Board.
39

 The fact that the states of the 
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federation were represented on the Planning Commission was evidence that planning under the 

Act was intended to be a collaborative exercise aimed at fostering interconnectivity and 

cooperation in the planning process.  

From the above, it is evident that the role of the Federal government was to be that of a 

coordinating agent, rather than an intermeddling overlord as the case had become before Lagos 

State going to Court. This was quite evident as the Federal government has no actual control 

over land within the Federation, all land having been vested in the States by the Land Use Act,
40

 

the exception being when land is acquired for federal government use. 

A look at section 9 of the NURPA shows that development control powers were vested in the 

States in addition to powers to formulate and implement development plans.
41

 The Act explicitly 

established the Department for development control at the State level,
42

 and stipulated that the 

Department at the federal level was to exercise its powers of development control only in respect 

of federal lands and estates and no more.
43

 Federal lands as used in the Act implied lands 

acquired for developmental activities by the Federal government, “state lands” on the other hand 

implied lands within the territory of a State. If section 27 of the NURPA which confers powers 

of development control is to be read in the light of section 7 of the same Act and section 1 of the 

Land Use Act, the Control Department at the federal level really had no development control 

powers. This is because all land within the federation and all control of such land is vested in the 

governments at the State level.  

Thus, rather than completely pronounce physical planning at the federal level unconstitutional, 

perhaps the Court ought to have properly qualified the role of each level of government as far as 

physical planning is concerned.  In the empirical study carried out in Lagos, four interviewees 

held the view that physical planning should cut across all levels of government.
44

  In response to 

the question of which level of government should have the most fundamental planning 
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responsibility, Lagos Interviewee 13 held the opinion that in a democratic government like 

Nigeria has, the three levels of government should take active parts in physical planning. He 

noted that there were some planning functions the local government would be unable to carry out 

due to the limitation of financial and technical capacity. The interviewee iterated the inter-related 

and integrated nature of planning and concluded that the three levels of government should share 

planning responsibilities, but the federal and state governments should empower the local 

governments more.
45

 

The strict compartmentalization of physical and land use planning in Nigeria will inevitably slow 

down the process of climate change adaptation. International best practices in urban adaptation to 

climate change point to an inter-relationship and collaboration amongst levels of governance to 

achieve adaptation. Bulkeley notes that adaptation to climate change is now regarded as a matter 

requiring both infrastructural and economic capacity.
46

 Given this, multi-level governance 

regarding urban planning is essential for successful adaptation to climate change.
47

 

The position in South Africa is in total contrast to what obtains in Nigeria, and as will be seen in 

Chapters 6 and 7, South Africa has capitalized on its co-operative governance strategy as one of 

the ways of addressing climate change.   

6.5 Physical Planning Laws of Lagos State  

Before the promulgation of the NURPA, Lagos State had its physical planning process backed 

by law. There was the Town and Country Planning Law of Lagos State,
48

 and other Orders 
49

 and 

Guidelines.
50

 The Orders and Guidelines had the force of law and together with the Law 

regulated the process of physical planning and allocation of land for infrastructure in Lagos 

State. 
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 Following the SC decision, Lagos State passed the 2005 Lagos State Urban and Regional 

Planning and Development Law.
51

 The 2005 Law improved on the 1992 Act as it set out the 

physical planning tools to be adopted in Lagos State, that is, the use of development plans and 

development control. The Law also established the Urban Renewal Authority and the Physical 

Planning and Development Authority.
52

  

A fundamental aspect of the 2005 Law is that it empowered the Development Authority to 

establish planning offices in the local government areas to carry out planning duties.
53

 This 

implied the stripping of the local governments of their planning powers, including planning 

powers assigned to local governments by the Constitution.
54

 Although the Law subtly expressed 

this incursion, the actual implementation of the Law stripped the local governments of planning 

powers, and they had no powers to negotiate or refuse the propositions of the State government. 

The 2005 Law was repealed by the Lagos State Urban and Regional Planning and Development 

Law 2010 (URPDL 2010).
55

 

6.5.1 The Urban and Regional Planning and Development Law of Lagos State 2010 

The Urban and Regional Planning and Development Law 2010 (URPDL 2010) was passed as a 

law to provide for the “administration of physical planning, urban development and building 

control in Lagos State”.
56

 The URPDL 2010 empowers the Ministry of Physical Planning and 

Urban Development to implement its provisions regarding formulation, approval and 

implementation of various development plans and policies that relate to physical planning and 

development within the State. This responsibility includes decisions on the provision and 

locating of public infrastructure within the State.
57

  Particularly, the URPDL 2010 provides that 

the Ministry has the responsibility of advising the State government on “…development 

projects/programmes with socio-economic and environmental impacts”.
58

 Section 2 further 
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stipulates that the Ministry of Urban and Regional Planning and its agencies are to liaise with the 

agencies of other governments, including the federal, states and local governments, in the 

executing of physical planning, urban development, urban regeneration and building control.
59

 

This includes formulating the necessary guidelines to engender “inter-governmental, bilateral 

and multilateral cooperation on physical planning” and other aspects of urban development.
60

 

This section suggests multi-level cooperation in physical planning development and buttresses 

the argument earlier presented in this chapter that physical planning process cannot be carried 

out by one level of government in isolation from other levels or neighbouring States or regions.  

The URPDL 2010 does not state what principles underline physical planning and development 

within the State, a fact already discussed in Chapter 2. In this chapter, however, attempts will be 

made to identify some possible principles underlining physical planning in Lagos State. 

6.5.2 Coastal management under the URPDL 2010 

Even though Lagos is a coastal state, the URPDL 2010 contains no provisions on coastal 

planning or management. The Law, however, speaks of demolitions of unauthorised structures or 

development “on, under, or over any land or seabed in the State”.
61

 The management of 

shorelines, coasts, inland waterways,
62

 the territorial sea,
63

 the exclusive economic zone and 

continental shelf
64

 fall within the jurisdiction of the Federal government. While the Constitution 

makes no direct reference to legislative competencies on coastal management within the 

Federation, it can be implied on several grounds.  
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First, the Constitution empowers the National Assembly to make laws on the implementation of 

treaties to which Part A of Schedule 2 relates.
65

 One of the issues dealt with under Part A of 

Schedule 2 in the exclusive legislative list is navigation, tidal waters and seaports.
66

 These are of 

course matters dealt with in the United Nations Convention on the Law of the Sea.
67

 Thus the 

National Assembly has the exclusive jurisdiction to legislate on matters relating to the 

application of the treaty in Nigeria, and this includes the management of the country’s coastlines. 

The National Assembly is also empowered to legislate on matters involving water from sources 

affecting more than one State.
68

 Considering that the Federal government has control over the 

seas, waterways, shorelines and coastlines within the State, it is argued that the  provisions of 

section 3 of the URPDL 2010 seek to extend the planning powers of the State beyond its 

jurisdiction. 

 It is here argued that coastline management cannot be separated from physical planning within a 

country or city. For instance, according to International Guideline on Urban Planning, there must 

exist a spatial framework that aims at protecting and managing the “natural and built 

environment of cities…including their biodiversity…and natural resources to ensure integrated 

and sustainable development.”
69

 In this regard, the Guideline states that national governments, in 

particular, have a duty to create regulations to protect the water and other natural resources 

including coastlines and wetlands to ensure sustainable use.
70

 This further strengthens the 

argument for collaborative governance across tiers of government in physical planning, 

especially in trans-boundary issues such as coastline management, taking particular cognizance 

of the need for adaptation action for communities along the coast. 

6.5.3 Development control under the URPDL 2010 

Section 2 of the URPDL 2010 provides for the forms of Development Plans applicable in Lagos 

State. These plans include the regional, the sub-regional, district, model city, urban and town, 
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urban regeneration, development guide, and local plans.
71

 The Law also provides for the process 

of review of an Operative Development Plan (ODP).
72

 The process entails a level of public 

participation as it provides for inputs from non-governmental stakeholders and individual 

members of the society.
73

 While section 5 provides that aspects of the ODP may be reviewed or 

revised, it does not state the circumstances that would warrant a review or revision. Section 23, 

however, states that the process of review is to be carried out every five years.
74

 This thesis 

argues that the URPDL should state situations that will trigger a review of the ODP, and climate 

change should be outlined as being significant in that regard. 

6.5.3.1 The role of local governments in development control 

Section 26 of the URPDL 2010 provides that the Lagos State Planning Permit Authority 

(LASPPA) is to establish “local planning permit offices” for the discharge of planning functions 

at the local government level.
75

 The LASPPA is also empowered by the URDPL 2010 to prepare 

and review District Plans, Town Plans and Local Plans,
76

 as well as exercise “operational control 

and supervision of its District Planning Permit Offices and Local Planning Permit Offices”.
77

 

The actual implication of the provisions in this section of the Law is the systemic stripping of the 

local governments of their planning duties. According to some interviewees of the study,
78

 the 

justification for stripping the local governments of their powers is because they had not been 

functional,
79

 hence the State government took over their duties, including those provided for in 

the Constitution of the Federal Republic.
80

  

The response of Lagos Interviewee 1 sheds light on the operation of section 26(c) and (e) of the 

URPDL. According to him, 
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For there to be planning at the local level, we should have the local planning authority as 

we had it in the olden days to move planning to the grassroots. Now we have District 

offices that overlook [sic] planning in the local government and the District offices report 

to the Ministry of Physical Planning.
81

  

The above statement is further elaborated upon by Lagos Interviewee 9 who noted that –  

…what the local governments should be doing … is done by the state government though 

in a pseudo manner. So, for the 20 local governments as provided by the Constitution, we 

have District planning offices headed by state officials, and under them, there are some 

37 LCDAs making 57 in Lagos State. Those ones are under the Districts. What is 

normally supposed to be is that we should have a Board of Planning Authority for every 

local government… And they worked at that time. Then it was mandatory for us to try 

and turn out a plan for the settlements within your local government at that time. But it 

was stopped because some local governments were not carrying out their duties and were 

only interested in what accrues to them, because … they [the Board of Planning 

Authority] were given a percentage of the income that goes to the local governments. The 

money that goes to them was meant to cater for plans within the local government but 

rather the funds were [...] it was for that reason that the state government came up with a 

pseudo arrangement with the local governments. The District offices are within the local 

governments but the officials are from the State. 

 Some interviewees, however, felt the state government had deliberately relegated the local 

governments to the background. Interviewee 2 noted that the laws were implemented in a way 

that allowed their powers to be withdrawn by the state. Another interviewee, expressing the 

inadequacies in the planning system in Lagos State noted that  

Today in Lagos we only have the State, only the state controls planning. At the local 

government levels across the State, they are weakened because they do not have the 

resources or the technical abilities to fulfil their mandates. 

The responses from the interviewees on the role of the local governments in planning within the 

State differed and this is represented in the chart below. 
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Figure 3 showing interviewees opinions on the role of Local governments in physical 

planning in Lagos State. 

  

Source: Author’s construction 

6.5.3.2 Public interest and climate change considerations 

The LASPPA is empowered to refuse the grant of a planning permit or withdraw a permit 

already granted if, in its opinion, the development is likely to cause a nuisance or “have major 

impacts which cannot be mitigated on the environment…or inhabitants of the community or in 

the public interest.”
82

 The URPDL 2010 does not define “public interest” or what would amount 

to public interest.
83

 It would, however, be appropriate to infer what would amount to public 

interest from the context in which the phrase was used, that is, in relation to environmental 
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matters, nuisances and in more recent times, the need for climate change adaptation. On 

conditions precedent to the grant of a planning permit, the Law also stipulates as a requirement 

the preservation of trees and greenery, and where none exist, to take steps to plant them.
84

  

As seen above, the URPDL 2010 takes cognisance of the environment, and these are avenues 

that can be exploited to integrate climate change adaptation measures. As pointed out earlier, the 

Law alludes to “public interest” but does not define the term. The concept has however been 

descrided as  commonly held values or desired goal on the grounds of which citizens are willing 

to engage in some form of political struggle.
85

 It is also defined as a matter in which the best 

course of action most suited for a particular society based on accepted rules of behaviour or a 

common good determined through a democratic process.
86

 In Chapter 2, it was established that 

public interest is a justification for physical planning laws.
87

 Given these definitions of public 

interest, the point is reiterated that climate change is a matter that would affect the general 

welfare, as well as the various interests of the populace and so qualifies as a matter of public 

interest to be considered the URPDL 2010.  

6.5.4 Urban renewal and vulnerabilities to climate change 

The URPDL 2010 establishes an Urban Renewal Agency (URA),
88

 which has the general duties 

of identifying areas that need to be upgraded or rehabilitated within the State and carrying out the 

renewal or upgrading process on behalf of the government of the State.
89

 The Law further grants 

to the URA powers to designate an area within an ODP as an “improvement area” to rehabilitate, 

renovate or upgrade “the physical environment” or “infrastructure of the area”.
90

 Apart from 

section 53, the URPDL 2010 gives no further indications or conditions that could trigger the 

urban renewal process within a particular area.   It is argued here that the Law ought to stipulate 

conditions that would set in motion the urban renewal process, and a framework established to 
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ensure that the urban renewal interventions address the issues they are meant to address. This is 

particularly essential as urban renewal can be employed as a viable tool to address geographical 

and social vulnerabilities to climate change.  

Climate change adaptation ought to be considered as a major trigger of urban renewal processes 

in areas within Lagos State where resilience to climate change is made difficult or impossible as 

a result of limited or non-existent infrastructure. For instance, during the fieldwork, several 

interviewees pointed out that Lagos State is an entirely urban State and has no rural areas,
91

 but 

that there are areas within Lagos State that have little or no government presence and lack even 

the basic infrastructure.  

According to Lagos Interviewee 6  

there are communities on the beach…there is a sand beach separating the Atlantic and the 

Lagoon. There are communities along that stretch, we call them riverine communities, 

these communities are not connected to the national grid [electricity supply] because of 

their locations.
92

 

Lagos Interviewee 2 also pointed out that as follows: 

A project I carried out targeted the coastal communities in Lagos State, these are 

grassroots people… there is Ituaga in Amuwo Odofin…the conditions we met in Ituaga 

were so bad…the children cannot go to school, the infrastructure has broken down, there 

is so much air pollution, during the day, it is as if it is night.
93

 

Such communities that are highly vulnerable can benefit from the process of urban renewal as a 

way of using the planning process to build resilience, reduce vulnerabilities and promote 

adaptation to the adverse effects of climate change. 
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6.6 Role of Development Plans under the URDPL 2010 

Development plans form an integral part of physical planning legislation, as development 

controls provided for within the Law only operate based on the operative development plan or 

comprehensive master plan. According to Utuama and agreed to by the Supreme Court, the 

development plan is a ‘legal device which authorises [the] government to plan and control 

development in an area or region where such relates.’
94

 According to the URPDL 2010, the 

“Comprehensive Development Plan” operative in Lagos State is an instrument which clearly 

states the intentions of the State government on the “use and development” of land within the 

State.  It achieves its aims by “providing a statutory framework” for the physical planning 

process and development control within the State.
95

  

The operative comprehensive plan of the State provides for development within the State 

regarding socio-economic opportunities, including projections for future population increase. 

According to a Report by the Nigerian Institute of  Town Planners, these master plans, referred 

to as operative development plans in Lagos State, are meant to be adopted in solving physical 

environmental challenges within the city,
96

 to ensure that the present and future growth of the 

city is well planned and prepared for.
97

 In summary, they hold the view that the master plan or 

development plan is aimed at creating a ‘physical environment which is functional, efficient, 

healthful and aesthetically pleasant for human activities.’
98

 

Most interviewees in the study carried out held the opinion that physical planning laws should 

take greater cognisance of the social, cultural and economic well-being of members of the 

society.
99

 According to an interviewee,  

we have not taken a lot of social considerations into urban development…we need to 

tweak the law a bit to have a human eye, a human face…we must move from planning 
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laws as a tool of oppression to planning laws as a tool of social development. People 

need to recognise that the laws are there to help them enjoy a better environment.
100

  

Another interviewee succinctly summarised the role of planning laws in socio-economic 

wellbeing by pointing out that ‘the mind of the city can be determined by the look of the city’.
101

 

In arguing for a socio-economic perspective to planning, Lagos Interviewee 9 noted that the 

physical planning process should be “inclusive” and the process must study people to know how 

to plan. He further pointed out that ‘you cannot plan for the people, you can only plan with 

them.’
102

 In arguing for inclusivity in the planning process, another interviewee opined that there 

should be reviews of planning laws in Nigeria. The interviewee suggested that the review should 

be “holistic” in that it should take cognisance of the prevalent ‘socio-economic status of the 

people’,
103

 the peculiarities of the areas being planned, as well as the cultural heritage of the 

people. The fieldwork also showed that to encourage socio-economic integration, the people 

themselves must be part of the planning process.
104

  

The reaction of the interviewees points to the fact that sustainable development is an integral part 

of physical planning and both cannot and should not be separated. In the same vein, the outcome 

of the fieldwork in this regard points to the fact that physical planning is a viable tool for 

addressing social and physical vulnerabilities in the short-term and building resilience in the 

long-term. 

The Schedules to the URPDL 2010 also require the development plans to make provision for the 

preservation of natural resources and other components of the natural environment. All the 

interviewees but two held the view that physical planning had a role to play in environmental 

protection and climate change action. One of the dissenting interviewees felt physical planning 

rather had a role to play in population control and management,
105

 while the other held the view 

that laws already exist on environmental protection, and that if planning laws were to incorporate 
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aspects of environmental protection that could result in confusion and overlap of duties.
106

  The 

other interviewees, however, proposed that environmental management and climate change 

should either be explicitly included in the development plans or should be a condition precedent 

to the grant of permits. Some of the interviewees also held the opinion that specific steps should 

be taken to mainstream adaptation to climate change into development plans and development 

control mechanisms. For instance, Lagos Interviewee 12 emphasised the need to invoke some 

planning measure to protect citizens from coastal erosion. For her, it is expected that the setback 

line of development from the ocean should have been reviewed in line with the realities of 

climate change, but she noted that nothing had been done to establish such a setback. This is 

unlike the situation in Cape Town where a new coastal management line has been adopted as an 

adaptation mechanism.  

In addition to the above, the Schedule to the URPDL also requires the development plans to 

include factors such as the assessment and projections for the future in the transportation, 

education, human settlement and cultural facilities sectors.
107

 It is argued here that assessments 

and future projections should include climate change considerations and measures to ensure 

adaptation across sectors that will be most affected. For instance, a major future requirement 

across sectors would be disaster risk control and management facilities in the event of floods or 

other adverse effects of climate change.  

In addition to the Comprehensive Development Plan which outlines the State’s development and 

physical planning strategy, there are the District Plans applicable at the District levels, which 

break down the Comprehensive Development Plan in terms of jurisdictions and timelines for 

implementation.
108

 The District Plans are expected to show existing developments within their 

jurisdictions and more importantly, the constraints or challenges experienced regarding 

development and infrastructure.
109

 The Plans are also expected to contain future projections 

regarding layout of the area, expected developments, population increase, employment 
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opportunities and projected challenges to development.
110

 These District Plans are also expected 

to highlight climate change as a major challenge to development, as well as note the constraints 

to climate change adaptation. Also considering that the District Plans are closer to the people at 

the grassroots, it presents a good opportunity to highlight social and geographical vulnerabilities 

to the expected and present climate change impacts and ways in which these can be addressed.  

Zoning as a tool of physical planning is introduced at the District Plan level. The Plans are 

required to show and delineate roads, green belts and wooded areas and so on.
111

 In addition to 

these, zoning should be used as a tool to identify areas of high geographical vulnerabilities and 

the activities permitted in these areas should be such as will be most minimally affected by 

adverse effects of climate change. Further, the integration of environment into physical planning 

will help protect sensitive areas and prevent developmental activities within such areas.  

The Local and Town Plans are last in the hierarchy of operative development plans within Lagos 

State. They are required to complement the District Plans and to state in more significant details 

development within specific areas and the conditions for the approval of development permits 

within these areas.
112

 These plans are to be implemented at the local government level and also 

show details of zoning, layouts, drainages and transportation.
113

 Also, the Local Plans show the 

sub-division of land within an area into plots and indicate the number of dwelling units that exist 

within an area.
114

 The URPDL 2010 surprisingly does not require the Local Plan to make 

provisions for sensitive or endangered areas within a locality. Considering that this is the most 

basic of all the Operative Development Plans, it should be required to highlight specific 

constraints or environmental challenges such as vulnerability to flooding, erosion or other such 

risks, especially given the need to adapt to climate change.  

On Development Plans in Lagos, two of the interviewees of the study who are planning 

professionals noted that Local Plans had been upgraded to the level of Model City Plans. In 

addition to this, there are also Development Guides for specific local governments. The Model 
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City Plans are aimed at engineering the process of redevelopment of already developed areas of 

Lagos State.
115

 According to the Report by the Planning Institute, the Model City Plans became 

necessary to address the “breakdown of physical and social infrastructure leading to... inadequate 

water supply... and the reduction in the quality of life of the residents”.
116

 Again, it is noted that 

no cognisance is taken of climate change or the need for adaptation in the upgrading of 

settlements within Lagos State.  

One of the downsides of the Model City Plan is that it has led to lop-sidedness in physical 

planning governance within Lagos State. Interviewees in the study and the Town Planners 

Report on the state of planning note that the implementation of the City Model Plans requires 

state capacities; thus, officers are deployed from the State to the local governments and districts. 

This has led to the redundancy of the local planning authorities, and it amounts to a usurping of 

local government planning roles as provided for in the 1999 Constitution.  

In order to effectively plan for climate change adaptation, there is the need to integrate specific 

climate change considerations into these Model Plans and to empower the local governments, as 

the first responders, to deal with issues that fall within their jurisdiction. As opposed to the State 

taking over planning at the local government level and at the same time carrying out functions 

that should ordinarily fall within the purview of the Federal government, that is, coastline 

planning management and trans-boundary planning concerns. 

6.7 Findings on Challenges in the Implementation of the Law 

The study revealed that officers saddled with the responsibilities of implementing the laws are 

often faced with numerous challenges.  Some of the challenges encountered include the 

following: 

c. Lack of education:  The lack of proper education on the part of the officials of the 

government often leaves them at a loss as to how to implement the law. The field work 

showed that often people are employed based on their having a godfather who puts them 

forward for employment and not necessarily because they are adequately qualified for 
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the job. This thus presents a challenge as the officials are unable to understand and 

implement the provisions of the Law properly. 

d. Cultural empathy: According to several interviewees, this presents a challenge in the 

implementation of the Law. Lagos falls within a demographic group of highly cultural 

people and often, planners are unable to implement planning laws for fear of, for 

instance, leaving an elderly woman homeless or upsetting the cultural heritage of a 

group of people. Thus, in most cases, the planning officers would rather turn a blind eye 

than upset the culture or traditions that they also firmly believe. 

e. Lack of technical knowledge: The research also showed that the officers usually lack in 

the technical knowledge required to implement the Law. A significant factor in this 

regard is the lack of essential tools and training to carry out their duties. The field work 

also showed that these officers are not up to date with planning practices now applicable 

in other parts of the world.  

f. Lack of interest in the job: Many the officers and civil servants in general within the 

State lack any form of interest in their jobs. Many have become disenchanted due to 

poor working conditions or only took the job in the first place because nothing else was 

available. Thus, there is the factor that many of the officers lack any keen interest in 

their job or the responsibilities it entails. 

g. Unsuitability of the planning process: Several interviewees held the opinion that the 

planning process is unsuitable for Nigeria in general and Lagos in particular. The 

process is viewed as one of the last vestiges of colonialism and that it is ill-fitted as it 

does not take into consideration the cultural, social and economic realities of the society 

within which it is to operate.  It was also pointed out that the Law applicable now has not 

improved much since the days of colonialism and this further makes it ill-suited as it has 

not factored in the changes in society since that era.  

h. Lack of sincerity of government and bad governance system: According to some 

interviewees, often the government makes laws that it lacks the capacity or will-power to 

implement. Or the laws are not implemented because the government lacks the sincerity 
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of purpose, and the economy is unfavourable for the implementation of such laws or 

policies. It was also pointed out that the lack of de-centralisation in the planning process 

within the State is a major bane to its effective implementation. The need for regional 

collaboration in the planning process was also highlighted. An interviewee made an 

interesting point on the duplicity of functions, in that several agencies or departments 

across the government are saddled with the same responsibility, and this impairs the 

effective implementation of the Law. 

A major aspect of political insincerity is political influence which leads to the selective 

application of the law in a way that it favours members of the ruling class to the detriment of 

other members of the society. When individuals wield political influence, even when they are not 

actively part of the government, they can profoundly influence the decisions of the government 

as per policy and law implementations. 

i. Over-population and migration: According to one of the interviewees, about 3000 people 

enter Lagos daily, and most do not leave. Thus, the factors of over-population and 

migration lead to urban sprawl and the excessive growth which occurs at a higher pace 

than envisaged by the Law. Hence the Law is unable to keep up with the pace of 

development and urbanization, and much development is carried out without 

government approval or planning permits. 

j. The “ownership mentality”: A interviewee pointed out that at times in the 

implementation of the Law, they are challenged by the inhabitants of an area who 

strongly oppose the planning process and the proposed changes because they believe it 

would destroy their cultural and social heritage. He particularly cited the example of 

Lagos Island which is a hub of intense commercial activities and is the bedrock of 

cultural heritage in the city of Lagos. This represents a case of clashes between 

government plans and policies and the desires of the people. 

k. Lack of knowledge and illiteracy on the part of the citizens: Often it is difficult for 

planning officers to implement the Laws because many the populace are uneducated or 

lack knowledge of the Law. In this regard, it was suggested that there should always be 
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public participation and advocacy before the implementation of the Law is embarked 

upon. 

l. Lop-sidedness of development and socio-economic instability:  Interviewees also noted 

that the implementation of the Law is difficult because often these laws unduly favour 

the elite and pay more attention to highbrow areas of the City. This is often at the 

expense of the welfare of the generality, and it further makes more pronounced already 

existing socio-economic instabilities. 

The above are some of the challenges encountered by officers of the physical and planning 

agencies in the implementation of the Law, presenting evidence as to why the letter of the Law is 

at total variance with the existing realities. To address these inadequacies and prepare for 

adaptation to climate change, there is the need to explicitly set out the guiding principles for 

physical planning within the State. Also, there is the need for advocacy and public participation 

which have been discussed in Chapter 2 as being essential to an effective planning process. In 

this regard, the Law must put into consideration the peculiarities of the areas being planned for, 

the special features and vulnerabilities, the risk of disasters and most importantly the interest of 

the people to which the plans will apply.  

Further, the challenges highlighted above show that there is a great need for capacity building, 

training and technological enhancement. Observations in the cause of the research include 

evidence that many of the government officials, even at the senior level do not even have the 

basic requirements such a desk and chair to carry out their duties. Many of their offices are 

overcrowded with as many as ten people squeezing into an office space meant originally for not 

more than four people. It was also observed that many of them were not up to date on the issues 

of climate change and much less so on the issue of adaptation.   

6.8 Conclusion 

The chapter discussed physical planning in Lagos State, and the application of the 1992 Urban 

and Regional Planning Act throughout the country was highlighted. While the general intention 

of the Act was to unify planning throughout the country and establish set guidelines, what 

resulted was that federal planning officers bullied and usurped the role of States in the planning 

process. This led Lagos State to successfully challenge the legality of the Act in Court. The 
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outcome is that every State of the Federation now has its physical planning laws. The applicable 

Law on physical planning in Lagos now is the Urban and Regional Planning and Development 

Law of 2010. The Law provides a clear structure for physical planning within Lagos State. 

However as shown both in the Law and from the fieldwork, there are several areas in which the 

Law falls short regarding its effectiveness and ability to address developmental, environmental 

and socio-economic challenges which will inevitably escalate climate change adaptation 

problems. 

First is the fact that the local governments within the States have been systematically stripped of 

their planning duties and specific agencies created by the State government to carry out these 

functions. Some interviewees of the study justified the move by the State government on the 

basis that the Local governments had over time become ineffective, corrupt and inept in carrying 

out their duties. This was majorly attributed to over politicising of governance, the lack of 

technical capacity and even cultural restraints.  Others were of the opinion that physical planning 

within Lagos State could only be effective through the proper inclusion of the local governments 

in the planning process.   

The role of the federal government was also considered in the planning process, especially as it 

relates to transboundary planning issues and coastline management. The involvement of the 

federal government in the planning process becomes even more essential in the face of impacts 

of climate change and the need to adapt to these impacts.  

Also considered was the effectiveness of the Law in addressing socio-economic and 

environmental issues, as preparatory or possible inlets for the integration of climate change 

adaptation considerations into the Law. The Law minimally considers both environmental and 

socio-economic issues. Most interviewees in the study held the view that the Law ought to 

consider these factors as these to them form the basis of planning in the first instance.  

The chapter also examined the use of development plans within Lagos; it was noted that the 

Operative Development Plan within the State has the force of Law and must be complied with by 

the government, the districts and local governments within the State as well as private 

developers. The issues dealt with in the various Development Plans were also discussed. It was 
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however noted that the Law does not require the Development Plans to expressly provide for 

existing or potential natural disaster risks or climate change risks.  

For proper adaptation to the effects of climate change within Lagos State, which is a major 

coastal city in Nigeria, there is the need for the physical planning Law to give due consideration 

to the various issues that make Lagos particularly vulnerable to climate change and expressly 

incorporate these into the Law.  Lagos, being a coastal city experiences both coastal erosion and 

flooding due to excessive rainfall; there have also been reported cases of landslides. These are 

environmental challenges that will become more pronounced by climate change. It is thus 

required that the physical planning Law should give due consideration to all these factors in the 

grant of development permits, in the siting of developments and provision of infrastructure. 

There is also the need for the Law to consider particularly vulnerable areas in the implementation 

of its new City Model Plans. To achieve this, there is the need for the State government to move 

towards an integrative environmental planning and management approach as against mere 

physical planning as is presently experienced. There is the need to properly engage the local 

governments in the planning process,
117

 promote sustainable development as a fundamental 

means of adaptation, and build resilience to climate change in line with best international 

planning guidelines.
118

 The next chapter considers physical planning in South Africa, using Cape 

Town municipality and the Western Cape provincial government as a case study. This is done 

the light of issues highlighted in relation to Lagos Nigeria. 
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CHAPTER 7: PHYSICAL AND SPATIAL PLANNING IN SOUTH 

AFRICA 

7.1 Introduction 

This chapter considers adaptation to climate change and physical planning in South Africa in the 

various ways it is couched: spatial planning, land use planning and management, and coastal 

planning.
1
 Physical planning in South Africa spans all spheres of government and presents an 

example of collaborative governance discussed in Chapter 4. Although the actual physical 

planning is the responsibility of the municipalities,
2
 other spheres of government have significant 

input regarding frameworks and guidelines that regulate planning all over the Republic.
3
 The 

analysis of laws on planning in South Africa starts with the 1996 Constitution. This chapter then 

examines national planning legislation, provincial planning legislation, that is, the Western Cape 

Land Use Planning Act 3 of 2014, and finally, the City of Cape Town Municipal Planning Bye-

Laws.
4
  

The research question which this chapter seeks to address is: “What roles do the three spheres of 

government in South Africa play, and how do they interact in climate change adaptation through 

spatial planning laws?” Considering that not all planning laws across spheres of government in 

South Africa make direct reference to climate change adaptation,
5
 to answer the research 

question the chapter assesses the contributions of the spatial and land use planning laws in 

reducing social and geographical vulnerabilities and building resilience. This is then linked to 
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climate change adaptation using the City of Cape Town as a case study. To achieve this, the 

chapter entails both doctrinal and empirical research. 

 The doctrinal aspect of the research considers the planning laws through primary and secondary 

legislation. The empirical aspect of the study relating to this chapter entails the assessment of 

interviewees’ responses on the effectiveness of physical planning laws, especially in relation to 

adaptation to climate change and the reduction of social and geographical vulnerabilities in the 

City of Cape Town. 

The empirical study in this chapter was carried out through semi-structured interviews as was 

done in Chapter 5. The interviewees in the study were drawn from academia, policy makers and 

implementers at the municipality and provincial level, and private practitioners in environmental 

management, planning and development field in Cape Town.
6
  

7.2 Relevance of the 1996 Constitution of the Republic of South Africa to physical planning 

The Constitution of the Republic of South Africa forms the basis of all laws operative in the 

country as the basic norm. It is thus pertinent that all laws relating to spatial and land use 

planning be in conformity with and get their validity from the Constitution.  

Relevant to land use planning in South Africa is the constitutional provision on co-operative 

governance between spheres of government.
7
 The Constitution provides that each sphere of 

government is “distinctive, interdependent and interrelated”,
8
 and no sphere of government is to 

assume any power or responsibility except as assigned to it by the Constitution itself.
9
 The fourth 

and fifth schedules to the Constitution set out the duties and competencies of each sphere of 

government in relation to  land use management and planning. 
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The legislative competence of the national and provincial spheres of government regarding land 

use planning and developmental activities extends to disaster management, environment, 

housing, regional planning and development, and urban and rural development.
10

 The local 

governments in relation to planning have the legislative competences on building regulations, 

municipality planning, municipality public works and storm-water management in built-up 

areas.
11

 Regarding executive competence, the provincial government is only empowered 

regarding provincial planning, while the local governments have all other planning 

responsibilities by virtue of section 156(1) of the Constitution which grants to the municipalities 

the power to administer municipal planning along with other matters listed in Schedules 4 Part B 

and Schedule 5 Part B.
12

 The issue of what amounts to “municipal planning” and the roles of 

others spheres of government in planning was settled in the cases discussed below, and these 

cases culminated in the SPLUMA which is also discussed in this chapter. 

There have been instances of overlap as various spheres of government carry out their duties in 

relation to land use and planning.
13

  The Constitutional Court acknowledged this possibility of 

overlap by noting that the functions of the various spheres of government “are not contained in 

hermetically sealed compartments.”
14

 The Court however further noted that despite the lack of 

watertight compartmentalisation, the functions of each sphere “remain distinct from one 

another.”
15
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 In essence, each sphere of government is required to act within its constitutional boundaries and 

fulfil its roles in that regard.
16

 This point is adequately couched in the Constitution to the effect 

that all spheres and organs of government are to fulfil their duties and responsibilities in such a 

way as not to “encroach on the geographical, functional or institutional integrity” of other 

spheres of government.
17

 The constitutional provision on cooperative governance regarding 

spatial planning is relevant in the adaptation to climate change. As discussed in Chapter 4, 

governmental inter-relationship is essential to ensure the effectiveness of climate change action.  

The provisions of section 24 of the Constitution can very well be extended to the use of land, as 

land use is the subject matter of planning and development.
18

 It can also be extended to measures 

necessary to mitigate and adapt to climate change. In this regard, a fieldwork interviewee 

mentioned that if climate change adaptation is considered important enough, it would soon 

become a further factor restricting or qualifying property rights.
19

 

Further, the Constitution provides for the safeguard of property rights.
20

 The constitutional 

provision on property rights is significant as land use planning and management often entails the 

restriction of development rights.
21

 It provides that no one may be denied their rights to property 

arbitrarily unless such deprivation is by way of expropriation in line with a legitimate statute of 

general application.
22

 It further stipulates the valid grounds for the expropriation of property 

rights, which is mainly public purpose and interest.
23

 Thus, in line with the Constitution, land use 

planning limitation on private property or developmental rights must take into account, amongst 

                                                           

16
 NJJ Olivier, C Williams and PJ Badenhorst ‘Maccsand (Pty) Ltd v City of Cape Town 2012 (4) SA 181 (CC)’ 

PER / PELJ 2012(15)5 at 546. 
17

 S 46(1) of the Constitution op cit note 2. 
18

 J Glazewski and L du Toit, ‘Planning Law and the Environment’ in Jan Glazewski (Ed), Environmental Law in 

South Africa Loose leaf edition (issue 4) 2016, p 9-7. 
19

 CT Interviewee Interview 4. 
20

 S 25 of the Constitution highlights the rights and duties of the citizenry and the government respectively. 
21

 The restriction of rights, according to an interviewee in the fieldwork is an essential part of land use or physical 

planning. He notes that "the Constitution does enable all kinds of planning… that would impact on property rights. 

The Constitution presumes that property rights are not unlimited, they are limited by the gradual argument and 

processes of managing cities, managing the urban environment and all of the processes, managing the environment, 

heritage, and so on."   CT Interviewee Interview 4. 
22

 S 25(1) and (2) of the Constitution op cit note 2. 
23

 S 25 (2) (a) ibid.  



165 | P a g e  
 

other things, the necessity and extent of the limitation, and such limitations must be based on 

human dignity, equality and freedom. 
24

 

7.3 The Development Facilitation Act of 1995  

The Development Facilitation Act (DFA)
25

 was the forerunner legislation to the Spatial and Land 

Use Management Act of 2013 (SPLUMA) by which it has been repealed. It was the applicable 

law regarding land use and development within the Republic and provided a guideline for the 

“exercise of discretion…dealing with land development, including the subdivision, use and 

planning of or in respect of land”.
26

 The DFA was to provide for reconstruction and 

development,
27

 and was to be applied to ease “cumbersome planning procedures”,
28

 and to fast-

track  decision making on low-cost housing and infrastructural development.
29

 The provincial 

development tribunals created by the DFA
30

 infringed on the Municipalities’ jurisdiction, they 

could operate within individual jurisdictions
31

 and, amongst other functions, had the power to 

grant development applications from landowners and developers.
32

 This meant that the 

Provincial Tribunals usurped the roles of Municipality development tribunals under the DFA.
33

 

This usurping of roles led to the challenge by the City of Johannesburg  of the constitutionality 

of the Provincial Tribunals in relation to planning duties of the Municipalities. The 

constitutionality of the DFA was successfully challenged in the case of City of Johannesburg 

Metropolitan Municipality v Gauteng Development Tribunal.
34
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7.3.1 City of Johannesburg v Gauteng Development Tribunal
35

 

The case vividly illustrates the tension between local and provincial government spheres, and the 

clarification of the roles of local governments in planning. The City of Johannesburg, upon 

failure of the parties to reach an amicable resolution of their differences, instituted an action at 

the High Court, amongst other things, to challenge the constitutionality of the actions of the 

Provincial Tribunals. The matter went on appeal to the Supreme Court of Appeal (SCA) 

following  the decision of the High Court that the actions of the provincial tribunals did not 

amount to an infraction on the responsibilities of the municipality. The SCA held that the actions 

of the Provincial Tribunal were an intrusion on the areas of competencies and jurisdiction of the 

Municipality. And that the vesting of parallel authority in two separate organs of government 

would inevitably lead to disruptions “to orderly planning and development within a municipal 

area”.
36

 

Further, the SCA, in recognition of the primary role of municipalities in land use planning, noted 

that the 1996 Constitution set out the roles of municipalities,
37

 and that those roles are exclusive 

to the municipalities. Thus, any legislation purporting to vest those duties in any other sphere of 

government was to the extent of such vesting invalid.
38

 The SCA pointed out that as far as 

planning was concerned, each sphere of government had its distinctive role to play. Also, 

planning responsibilities are to flow from the general responsibility of giving broad guidelines 

and frameworks to the narrower responsibilities of the provincial sphere in also offering 

guidelines and finally to the narrowest and most specific responsibilities of seeing to planning 

and the implementation of planning procedures at the local sphere of governance.
39

 

In the final analysis the SCA held that the planning responsibilities of the municipalities as 

provided in the 1996 Constitution could not be construed in any way as to fall outside the 

purview of the responsibilities assigned to the Provincial Tribunals by the DFA.  The SCA 

further held that the use of the term ‘municipal planning' in Part B of Schedule 4 to the 
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Constitution included the functions assigned to the municipalities under the Land Use Planning 

Ordinance. Thus, those duties could not be assigned to other organs or spheres of government by 

any legislation as was done in the DFA. To this end, chapters V and VI of the DFA were 

declared invalid. 

The decision of the SCA was upheld by the Constitutional Court (CC) to the effect that “the 

impugned chapters were inconsistent with section 156 of the Constitution read with Part B of 

Schedule 4”.
40

 The CC further held that each sphere of government had exclusive jurisdiction to 

carry out their duties and that the duties of one sphere of government could not be deemed as 

extending into the jurisdiction of another,
41

 except in a supervisory role as in the case with the 

national government over land use planning in the municipalities. According to the CC,  

[t]he legislative authority in respect of matters listed in Part B of Schedule 4 vests in the 

national and provincial spheres concurrently, while the legislative authority over matters 

listed in Part B of Schedule 5 vests in the provincial sphere exclusively. But the national 

and provincial spheres cannot, by legislation, give themselves the power to exercise 

executive municipal powers or the right to administer municipal affairs. The mandate of 

these two spheres is ordinarily limited to regulating the exercise of executive municipal 

powers and the administration of municipal affairs by municipalities.
42

 

Following the Constitutional Court’s decision on the unconstitutionality of the Development 

Facilitation Act, an order of invalidity was made regarding chapters V and VI of the Act which 

empowered provincial tribunals to consider development applications over land falling within 

the jurisdiction of the municipalities. This eventually culminated in the repeal of the DFA and its 

replacement by the Spatial Planning and Land Use Management Act of 2013 outlined in section 

7.4 below.  

While climate change adaptation was not an issue before the Courts in this case, the repeal of the 

DFA gave room for the passing of a well thought out planning legislation. Although the 

SPLUMA considers climate change adaptation, it takes cognisance of the environmental, social 

and economic consequences of planning which can be suited to address climate change impacts.  
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7.3.2 Maccsand (Pty) Ltd v City of Cape Town and others
43

 

The issue for determination in this case, was that of the overlap of jurisdiction between an organ 

of the national sphere of government and that of the municipality.
44

 The contention as it related 

to land use planning was whether having been granted a mining right under the Mineral and 

Petroleum Resources Development Act (MPRDA),
45

 it was necessary for the mining right holder 

to apply for a change of the use of land from the municipality. The application for change of use 

was required to be made pursuant to the provisions of the Land Use Planning Ordinance,
46

 the 

DFA had not been passed at the time this matter commenced. The land upon which a mining 

right had been granted was zoned by the Western Cape as open space and belonged to the 

Municipality. Given the intended use of land which the land was to be put which was in 

contravention of the purpose for which it had been zoned in the IDF, the Municipality applied to 

the Court for a determination of whether or not the land use regulations and laws applied to land 

earmarked for mining. At the High Court (HC),
47

 it was held that the fact that the land was to be 

used for mining did not preclude the application of the provincial Land Use Planning 

Ordinance.
48

 The HC also acknowledged the possibility of an overlap of authority evident in the 

case at hand.
49

 The HC further held that mining constituted use of land and this brought the 

proposed activity under the purview of provincial and local legislation on land use planning.
50

  

At the Supreme Court of Appeal,
51

 it was held that municipalities have a central role to play in 

land use planning within their jurisdictions.
52

 The SCA further held that the LUPO was 

applicable alongside the MPRDA and it would be out of place for the Minister of Mining to 

provide “a surrogate municipal planning function” in place of the requirements of the LUPO.
53

 

Rather, according to the Court, both government departments were to perform their duties which 
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were aimed towards different ends in line with their constitutional competencies.
54

 In essence, 

the SCA found in favour of the municipality on the need to apply for a rezoning of the land 

before it could be used for mining. 

At the CC, it was held as follows: 

While the MPRDA governs mining, LUPO regulates the use of land. An overlap between 

the two functions occurs due to the fact that mining is carried out on land. This overlap 

does not constitute an impermissible intrusion by one sphere into the area of another 

because spheres of government do not operate in sealed compartments.
55

 

The CC also emphasised the relevance of land use planning regulations to other sectors and 

developmental activities by pointing out that the Land Use Planning Ordinance, and by 

extension, any planning law applicable, becomes relevant where any development or activity has 

to do with land use.
56

 The decision of the Court in this case also highlights the independence of 

spheres of government in the carrying out of their function. The CC iterates the provisions of the 

Constitution on individual competencies of each sphere of government.
57

 Moreover, the CC 

emphasised that the fact that the land use involved a permit granted by the national government 

did not preclude the Municipality from carrying out its constitutional duty. Thus, the requirement 

by the Municipality that the exercise of a mining right granted by the national government was 

subject to an application for re-zoning was in order and not unconstitutional.
58

  The conclusion 

was that each sphere of government is entitled to make any decision pursuant to its constitutional 

functions. However, where the exercise of its powers encroaches on the jurisdiction of another 

sphere of government, there is a duty to seek the consent of the relevant sphere of government or 

its agency.  

In line with the principles of co-operative government, the case highlights the essence of 

mutually exclusive spheres of government. Specifically, it iterates the provision of the 

Constitution
59

 that municipalities have a duty to carry out their administration, including land use 
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and planning in a way to minimise negative impacts, including climate change.
60

 The decision of 

the Court in this case also ratifies place-specific planning which is essential for planning as an 

effective tool of climate change adaptation. This decision reiterates the use of zoning as a 

planning tool in two ways, first to safeguard areas of geographical vulnerability and secondly the 

designation of activities that can be carried out within specific areas.     

  Minister of Local Government, Environmental Affairs and Development Planning, Western Cape v The 

Habitat Council and others
61

 

The consolidated matter instituted by the City of Cape Town and the Habitat Council originated 

at the Western Cape High Court contesting the constitutionality of appeals of the decision of the 

City of Cape Town’s Spatial Planning, Environment and Land Use Management Committee to 

the Western Cape Provincial Government by section 44 of the LUPO.
62

   The case was based on 

the refusal of the City of Cape Town to grant a ‘special consent’ for demolition and construction 

in an area that fell within an urban conservation area.
63

 Upon the City’s refusal to grant the 

special consent, the developer appealed to the Provincial government of the Western Cape who 

upheld the developer’s appeal,
64

 and gave its own set of conditions for the development.
65

  

In determining the matter, the HC held that provincial and municipal planning should be 

contextualised differently and that the prefixes ‘provincial’ and municipal’ should be viewed as 

qualifying each sphere’s role in planning.
66

 Given the distinction between the extent of municipal 

planning and provincial planning, the Court held that section 44 of the Land Use Planning 

Ordinance allowing the provincial planning authority to hear appeals from planning decisions 

made by a municipality was unconstitutional.
67
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The Western Cape Province, through the Minister of Local Government, Environmental Affairs 

and Development Planning, made an application to the CC for a confirmation of the decision of 

the High Court.
68

 In confirming the decision of the HC, the CC held that no matter how big the 

issues of municipal zoning and subdivision, decisions on such matters should reside in the 

municipality and not the national or provincial government.
69

 The CC also refused the argument 

by the Provincial government on the need to have appellate powers in the exercise of its 

“regulating” role over municipalities.
70

 It held that section 155(7) of the Constitution did not 

envisage the Province exercising appellate powers over the decisions of the Municipality.
71

  In 

upholding the order of invalidity made by the HC, the CC held that the Provincial government 

cannot be allowed to exercise appellate powers over the decisions of the municipalities, even on 

an interim basis. Rather that the duty on the Province is to use its constitutional powers to assist 

the municipality in making decisions properly.
72

 In essence, the Constitutional Court confirmed 

that section 4 of the LUPO was unconstitutional and invalid.
73

  

This judgement of the Court highlights the independence of the spheres of government. The 

municipalities are empowered to take decisions, make policies and laws, without recourse to 

other spheres of government, for the governance of the areas within their jurisdiction as far 

planning and land use management is concerned. As will be seen later in this chapter, the City of 

Cape Town has taken advantage of this to incorporate climate change adaptation and mitigation 

into its planning Bye-Laws regardless of similar provisions being absent from the SPLUMA. The 

independence to take decisions on land use also implies that municipalities will be able to carry 

out adaptation within their jurisdiction regardless of the actions or inactions of other spheres of 

government in that regard. 
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7.3.3 Implications of municipal planning on the planning system in South Africa 

In addition to the core issues of co-operative governance highlighted in the cases above, Du 

Plessis and Kotze note that these cases also serve to protect the constitutional powers of the local 

governments power to respond to climate change.
74

 . To buttress this point, all interviewees in 

the fieldwork were unanimous in their opinions that the municipality is the right sphere of 

government to handle planning responsibilities, and by extension social and economic 

development at the local level. However, CT Interviewee 8 noted that action in the local 

government sphere must be informed by provincial planning initiatives and national planning 

initiatives. This, according to the interviewee, creates a kind of synergy through the ‘filtering 

down’ process which eventually places the actual tangible implementation of planning 

legislation within the purview of local planning authorities.
75

 

Despite the consensus on municipal planning, other interviewees in the fieldwork expressed 

reservations about the planning system established under the SPLUMA. Some of the reservations 

expressed include the multiplicity of planning systems within the Republic, which the SPLUMA 

set out to unify.
76

 In this regard, it is argued that the SPLUMA set out to provide a uniform 

system of spatial planning and land use management,
77

 while allowing for independence of the 

municipalities to carry out their own are-specific planning.  

Other shortcomings of the municipal planning system highlighted by the interviewees include the 

lack of workforce, the continuous tension between the provinces and municipalities on the 

implementations of the Spatial Development Framework,
78

 insufficient finances and funding, 

and necessary skills and technology in smaller municipalities especially in more rural areas of 

the country.
79

  Also highlighted is the fact that the municipalities often do not have “control of 

many important levers in the city space” such as public transportation. It was also noted that “the 

provinces have the biggest landholding within the city, the municipality has no say in that and 
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that is meant to be resolved through intergovernmental mediations and operations, and that is 

highly dysfunctional.”
80

 The argument proffered in this regard by CT Interviewee 8 is that if the 

city oversees municipal planning, then it should control all the resources necessary to fulfil its 

planning responsibilities. The above opinion was also echoed by another interviewee who noted 

that most municipalities lack adequate information to carry out their planning responsibilities. 

The lack of information means at times decisions must be made without sufficient information or 

technical capacity to carry out necessary investigations.
81

 

The implications of these observations from the fieldwork regarding municipal planning as a tool 

of adaptation to climate change is that the ability of the municipalities would be limited in 

reducing vulnerabilities. This will be particularly so for smaller municipalities. CT Interviewee 6 

noted that climate change being the ‘wicked problem’ it is, creates what she described as a 

“confluence of really complicated things”. She noted that municipal planning already had socio-

economic and environmental aspects and now climate change had been introduced into the mix 

and its interactions with existing problems such as flooding, droughts, fires and so on.
82

 On the 

other hand, it is argued that the passing of the SPLUMA avails municipalities to take 

independent action on adaptation based on the development principles set out in the Act.
83

 

7.4 The Spatial Planning and Land Use Management Act of 2013 

As is the case in Nigeria, the decision of the Courts on the roles of each sphere of government in 

land use planning led to a fundamental shift in physical planning legislation in South Africa. As 

a result of the law reform in the physical and land use planning sector, the planning regime, 

which has the SPLUMA as its flagship legislation, is more integrated and entails spatial 

planning, land use management and integrated development planning.
84
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The planning process in South Africa is regulated by the Spatial Planning and Land Use 

Management Act (SPLUMA).
85

 The Act aims at providing a framework for planning and land 

use management within South Africa considering the “inclusive developmental, equitable and 

efficient spatial planning”
86

 across the various spheres of government.  

The planning legislation in South Africa exists at the national, provincial and municipality 

spheres of government. At the national level, the SPLUMA makes provisions for spatial 

planning and functions as a framework or guideline for planning at the provincial and 

municipality levels.
87

 Section 5 of SPLUMA makes provisions for planning at the municipality, 

provincial and national spheres of government. It also itemises the duties of the different spheres 

of government.
88

  

The SPLUMA provides a general framework and sets out the government’s objectives regarding 

spatial planning and development. These objectives include: 

 provision of a uniform system of land use and spatial planning applicable all over the 

country;89 

 promotion of social and economic inclusion through the planning process; 

 engendering development and sustainable land use through requisite norms, principles 

and standards; 

 ensuring collaboration and cooperation among the three spheres of government; and  

 providing for avenues to create an equitable and inclusive spatial planning, development 

and land use management system that takes cognisance of all members of the society.90 

 

To achieve the above objectives, the SPLUMA requires that each sphere of government should 

prepare and adopt a “Spatial Development Framework” (SDF). It also sets out the principles and 
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guidelines which are to guide the spatial planning and land use management and development 

process.
91

 It further makes provisions for the procedure to be adopted in the making and granting 

of development applications within the country.
92

 These principles referred to as ‘development 

principles’ are to apply across all spheres of government and to all agencies of government in 

carrying out their land use management and developmental activities.
93

 

The responsibilities of the municipalities under the SPLUMA include the compilation, approval 

and review of Integrated Development Plans,
94

 a Spatial Development Framework and a land use 

scheme.
95

 It is argued that the SDFs, following the principle of spatial justice should include 

informal settlements and the socio-economic and environmental conditions affecting such 

areas.
96

 The Act also puts within the jurisdiction of the municipalities the right to control and 

regulate land use, provided such uses do not affect or infringe on provincial or national 

interests.
97

 At the provincial sphere of government, the SPLUMA empowers the provinces also 

to compile, approve and review the spatial planning development framework. The SPLUMA 

requires the government at the provincial level to monitor the compliance of the municipalities 

with both national and provincial legislation in their preparations and implementation of land use 

and spatial management processes. The provinces are empowered by the SPLUMA to make laws 

towards the implementation of provincial planning.
98

 

At the national sphere of government, planning entails more of legislation, policy formulation 

and framework compilation. The SPLUMA provides that the national government is empowered 

to compile national spatial development framework, as well as make and review policies and 

laws necessary for the implementation of national planning to properly carry out their duties 

regarding spatial planning, land use management and land development.
99
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Regarding intergovernmental support in the planning process, Chapter 3 of the SPLUMA 

requires the government at the national level to provide support for and monitor the activities of 

other spheres of government in relation to spatial planning and land use management.
100

 This is 

particularly about compliance with the set principles, norms and guidelines on spatial planning, 

in their drawing up of spatial development frameworks and generally in the implementation of 

the provisions of the Act.
101

  The provincial government is also expected to provide similar 

support to the local government and to ensure that legislation at the provincial level gives room 

for local government participation in the planning and land use management process.
102

 

The SPLUMA in Chapter 2 sets out basic principles and norms which are to guide development 

and the planning process in South Africa. The Act stipulates the need to adopt or apply the 

principles of spatial justice to address the inadequacies and lop-sidedness of developments and 

planning processes of the past. In the same vein, the SPLUMA requires that the planning process 

be inclusive and equitable regarding people and areas. Particularly cognisance should be taken of 

people in informal settlements, former homeland areas and areas characterised by widespread 

poverty and deprivations.
103

 The Act pays attention to people of little or no means or people 

disadvantaged in some ways as it highlights the need to redress inadequacies in the access to 

land, as well as the gradual re-integration of informal areas through socio-economic 

developments.
104

  

SPLUMA also requires adherence to the principle of sustainability. It is required that land 

development should be within the financial capacity of the specific sphere of government where 

it is to be implemented. The principles of sustainability and efficiency also require that planning 

and development decisions should be taken in ways that would reduce social, economic and 

environmental impacts and such decisions should be in line with the requirements of 

environmental management.
105
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 The SPLUMA also considers the principle of spatial resilience by which land use plans and 

management processes are to be carried out sustainably, especially as it affects communities 

most likely to experience some form of risks or disasters.
106

 This provision provides an avenue to 

integrate climate change adaptation into the planning process as it recognises the fact that certain 

areas are socially or geographically vulnerable. The principles of inclusivity and equitability can 

also be applied in ensuring that adaptation through planning reaches all members of the society. 

The Act finally provides for the application of the principle of good administration or 

governance as it relates to land use and spatial planning. In this regard, it requires an integrated 

approach across spheres of government, as well as public involvement and participation in the 

spatial planning and land use management process.
107

 

7.4.1 Spatial Development Frameworks under SPLUMA 

In the development of the Spatial Development Frameworks (SDFs) the various spheres of 

government are required to put into consideration the environment and all related issues as 

provided for in environmental management regulations and policies.
108

 The Act also gives 

consideration to socially vulnerable areas and requires that cognizance should be taken of such 

areas in drawing up environmental, social and economic objectives.
109

 In this regard, there is the 

need for the SDFs to give consideration to climate change and its impacts as they affect specific 

areas, and how such impacts can be addressed. This could be through development restrictions or 

the imposition of certain obligations in order to promote individual and group adaptation to the 

impacts of climate change. Ways in which land use planning can aid climate change adaptation 

will be discussed further in detail in Chapter 5.  

As noted in Chapters 3 and 4, effective climate change adaptation requires collaborative 

governance between spheres of government and non-governmental players. In this regard, the 

SPLUMA provides for this collaboration where the spatial or land use management process is 

likely to affect other spheres of government.
110

 An elaboration of this provision would be where 
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the issues involved are trans-boundary or inter-jurisdictional, such as climate change and its 

impacts.  In the same vein, the provincial SDF is required to coordinate municipal SDFs for 

municipalities where the developments or areas are contiguous,
111

 and to give due consideration 

to development strategies of the national government as they affect the provinces. In this regard 

again, where the national SDF makes provisions for areas vulnerable to climate change, the 

provinces and municipalities become bound to reflect such factors in their SDFs too. To further 

buttress this point the SPLUMA provides that the national SDF must consider issues that are 

likely to “impact on spatial planning, land development and land use management”.
112

  

Despite the levels of planning responsibilities and the various decisions of the CC on the 

responsibilities of each sphere of government as far as planning within the Republic is 

concerned, there still exists the likelihood of conflicts. In this regard, CT Interviewee 9 noted that 

where conflicts arise, there is no right or wrong answer as to whose decisions should take 

precedence, but rather in resolving those conflicts the courts or relevant bodies should view each 

matter on its own merits.
113

 Her opinion can particularly be related to the possibilities of conflicts 

arising regarding climate change. She holds the opinion that there should be a provincial 

oversight on issues relating to climate change. 

…It's different for different situations and for different municipalities… you will get 

some municipalities that have fully embraced the idea of, for example, adaptation and 

interconnectiveness … I think if a municipality has got that perspective then the decision-

making power should sit with the municipality. But if you've got a municipality for 

example that wants to attract investment and allow any kind of development at any cost 

then that's fundamentally a problem. Because you have all these issues around 

sustainability, and building resilience and the ecosystems of your businesses communities 

etc and such a Municipality hasn't taken that approach.
114

 

It is noted at this point that the opinion aired by CT Interviewee 9 is contrary to the decision of 

the CC in The Habitat case
115

 and provisions of the SPLUMA that the provincial government is 
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not to exercise appellate powers over planning decisions of the municipality.
116

 The question that 

arises here is whether adaptation to climate change can constitute an exception to that rule.
117

  

The SDF at the municipal level is the most detailed of all, and it forms part of the greater 

integrated development plan of the municipality.
118

 There is, of course, the requirement that it 

conforms to the set guidelines of the national SDF and the provisions of the SPLUMA.
119

 In 

addition to other requirements, the municipal SDF is to specify the rate and pattern of population 

growth and identify other “significant structuring and restructuring elements such as 

development and economic growth tendencies.”
120

 Most relevant here is the requirement for the 

SDF to provide an assessment of “environmental pressures…including the spatial location of 

environmental sensitivities”.
121

 This provision is significant as far as climate change impacts and 

adaptation opportunities are concerned.
122

 Such sensitivities and environmental pressures are 

extended to include climate change vulnerabilities as well as occurring and future impacts of 

climate change.  This kind of provision lacks in land use planning laws, and requirements of 

Master plans in Nigeria. As noted in Chapter 5, this omission results in the lack of a proper 

representation of the likely impacts of climate change and how development planning can be 

employed to address such climate change challenges. 

7.4.2 The Land Use Scheme under the SPLUMA 

In furtherance of land use planning and management, the SPLUMA provides for the land use 

scheme as a physical planning tool. Every municipality is required to have a land use scheme 

which must, amongst other requirements, consider the zoning of land for different uses, as well 

as adopt and comply with the appropriate environmental management legislation and other 

instruments.
123

 The land use scheme is required to ensure efficient land use, economic growth, 

inclusiveness in the development process and the reduction of negative environmental impacts of 
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development. 
124

 The Schemes have the force of law as no developmental activity may be carried 

out unless it agrees with the land use or town planning scheme of the municipality.
125

 The land-

use scheme has been said to be relevant to adaptation as it is required to comply with instruments 

on environmental management and stipulate special conditions, including climate change, for 

land use in specific zones.
126

 

As with the laws in Nigeria, the SPLUMA refers to “public interest” but does not define the 

term.
127

 It provides in section 26 that a ground for the amendment of the land use scheme is 

public interest. Further, section 42 of the SPLUMA also provides that the Municipality Planning 

Tribunal should put public interest into consideration in the deciding whether to grant or deny an 

application for development. It is also mentioned as a requisite for the removal of a restrictive 

condition to the grant of a developmental application.
128

  In this regard, the definition proffered 

in Chapter 5 is adopted and the same argument put forward as to the extension of the term 

‘public interest’. Climate change affects all facets of human life and activities thus qualifies to be 

considered as a factor in determining what would amount to public interest. Thus, consideration 

should be given to whether development is likely to aggravate vulnerabilities or increase 

resilience in an area, as well as what the impact of any activity would be when measured against 

the general capacity of an area to adapt to the impacts of climate change. 

The SPLUMA provides that all land use applications and appeals should be made within the 

authority and jurisdiction of the municipality, or any authority outside the municipality so 

designated by the municipality to act as an appeal tribunal.
129

 Thus, decisions regarding 

development restrcitions of obligations to aid adaptation action should emanate at the 

municipality. The Act, however, makes provisions for an application for land use to be made to 

the Minister in the national sphere of government were a proposed development affects or is 

likely to affect national interest,
130

 or matters that fall within the sphere of operation of the 
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national government.
131

 Such an application can also be made to the national government where 

it affects the interests of more than one province of the Republic.
132

 SPLUMA does not provide 

that climate change is a factor that could inform a land use application to the national 

government. However, where climate change implications are so far reaching as to be capable of 

being transboundary, it could trigger this provision of the law.  

7.5 The Western Cape Land Use Planning Act of 2014 

As with the SPLUMA at the national sphere of government, the provincial legislation on land 

use planning was significantly influenced by the decisions of the Constitutional Court in several 

cases,
133

 including those already discussed in this chapter. Other factors that influenced the 

reform of land use planning legislation in the Western Cape are the principles of sustainable 

development and climate change.
134

 Although the reform of the Western Cape land use planning 

legislation had been on-going, the process was concretised by the promulgation of the SPLUMA, 

as the Western Cape Land Use Planning Act was eventually designed to align with SPLUMA’s 

framework and guidelines.
135

 

According to the Western Cape Land Use Planning Act (WCLUPA),
 136

 municipalities within the 

province are responsible for land use planning within their various jurisdictions.
137

 The 

provincial governments have the duty under the WCLUPA to prepare and implement a 

provincial spatial development framework and to monitor the implementation of this framework 

by the municipalities. 
138

 The provincial spatial development framework is aimed at coordinating 

development within the province regarding the areas of planning that fall within its province.
139

  

The SPDF is also required to outline the objectives and strategies of the province in relation to 
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certain environmental and socio-economic factors such as adaptation and mitigation to climate 

change, agriculture, socio-economic development, and so on.
140

 The WCLUPA also puts certain 

aspects of land use planning directly under the jurisdiction of the Province. These areas include 

disaster management; housing; regional planning and development; urban and rural 

development; adaptation to climate change and the mitigation of the impact of climate change; or 

economic development.
141

  

The Act also requires the Province to monitor the effectiveness of the land use planning at the 

municipality level in relation to the matters under its purview as provided for within the Act 

itself.
142

  In its overseeing function over the municipalities, the Province has a duty to provide 

guidelines or principles to which the municipalities are to adhere in carrying out their duties.
143

 

For instance, the spatial development frameworks of the municipalities must conform to 

provincial development plans and must take cognisance of issues like biodiversity, conservation 

areas, pollution control and the adaptation to climate change.
144

 

 The Province also has the duty to coordinate regional development and planning. To this end, it 

has the responsibility to adopt a spatial development framework for regions under the Province 

in line with the provincial development framework.
145

 

The Province under the WCLUPA also provides a set of guidelines which the municipalities 

must comply with in drawing up their municipality spatial development framework.
146

 As 

provided for in section 10(3) the spatial development frameworks of the municipalities must 

conform to provincial development plans and must take cognisance of issues like biodiversity, 

conservation areas, pollution control and the adaptation to climate change.  

Part 8 of the WCLUPA stipulates the conditions precedent to the grant of a land use application. 

Amongst many other conditions, the Act provides that consideration is to be given to 
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requirements aimed at addressing climate change.
147

 This provision is couched in broad terms 

and gives room for the imputation of both mitigation and adaptation to climate change. By this 

provision, the municipalities will be able to impose conditions aimed at fostering adaptation to 

climate change, especially in areas that have been identified as being high risk or susceptible to 

some risk from the impacts of climate change. 

Following the provisions of the SPLUMA on the principles to guide land use planning, the 

WCLUPA provides in detail for land use planning principles applicable within the Province. 

These include the principles of spatial justice, spatial sustainability, efficiency, good 

administration and spatial resilience.
148

 Of relevance to this thesis is the principle of spatial 

sustainability. The principle requires that land use planning must give due consideration to the 

need for climate change adaptation.
149

 As discussed in chapter 2 of this thesis, such consideration 

could be achieved through the use of various planning tools such as the Integrated Development 

Plan to highlight the vulnerable and resilient areas within the Province and other tools such as 

Zoning and EIA could subsequently be used to regulate and monitor the sort of development or 

activities carried out in such areas. 

Section 59 addresses several issues that are either directly or indirectly a consequence of climate 

change; the section notes that development and land use must consider issues of "sea-level rise, 

storm surges, flooding, fire hazards" and so on.
150

 Considering that informal developments on 

land do not go through the rigours of land use applications and approval, these makes them 

particularly vulnerable to the impacts of climate change or risks flowing from those impacts. In 

the light of this consideration, the WCLUPA discourages informal settlements.
151

 CT 

Interviewee 5 in the fieldwork pointed out that these informal settlements are usually found in 

areas unsuitable for development such as floodplains and on steep slopes which increases their 

likelihood of being affected by disasters.
152

 These factors highlighted by CT Interviewee 5 also 

predispose such settlements to the adverse impacts of climate change, and CT Interviewee 8 
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notes that a question mark on planning system is how to create a flexible framework that 

addresses the diversity of developments within the Province, especially informal settlements.  

7.6 The City of Cape Town Municipal Bye-Law 2015 

At the municipality level, planning is regulated by the Constitution, the SPLUMA, the 

WCLUPA, the Local Government: Municipal Systems Act,
153

 and the municipal planning bye-

law which in the case of Cape Town is the City of Cape Town Municipal Planning Bye-Law.
154

 

The Municipal Systems Act provides that municipalities are to carry out planning in a manner to 

foster development to achieve the responsibilities of local governments as provided for in the 

Constitution, as well as the realisation of planning guidelines provided for at the national level.
155

 

The Act also requires municipalities to partake in co-operative developmental governance along 

with other spheres and organs of government.
156

 Regarding cooperative governance, 

municipalities are required to “comply with planning requirements regarding national or 

provincial legislation”.
157

 

By the Local Systems Act, each municipality is required to formulate or adopt
158

 a strategic 

planning framework for development within the municipality.
159

 The planning framework is 

required to consider a link between the “proposals of development within the municipality”, the 

capacity and resources of the municipality, and national and provincial planning legislation.
160

 

Section 26 of the Municipal Systems Planning Act provides that the planning framework, which 

is referred to as an integrated development plan, should include a spatial development 

framework, a disaster management plan, local aims of economic development and “national and 

provincial sectoral plans and planning requirements.”
161
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While no direct mention is made of climate change or adaptation programmes, the Municipal 

Systems Act requires the municipalities’ integrated development plans to align with each 

municipality’s most critical developmental needs and with national and provincial sectoral 

planning requirements.
162

 In this regard, climate change and adaptation to social and 

geographical vulnerabilities can be read into or implied from these provisions.   

The City of Cape Town Municipal Planning Bye-Law (MPBL) governs land use planning within 

the Cape Town municipality. The Law is based on the stratified system of land use governance 

in line with the 1996 Constitution and the Municipal Systems Act, by which municipalities are 

empowered to carry out land use planning within their jurisdiction. The guidelines followed by 

the municipalities flow directly from national (SPLUMA) and provincial (WCLUPA) 

legislation.
163

 Following the decisions in the City of Johannesburg and the Macssand and the 

Habitat cases, municipal planning is not subservient to or subsumed under national or provincial 

planning; neither do these spheres of government confer planning powers on the municipalities. 

Instead the empowerment to plan is a constitutional provision, while the principles and 

guidelines to be applied in planning at the municipality sphere flow from the national and 

provincial spheres.
164

 

The MPBL provides for three spatial development frameworks at the municipality level, the 

district level and the local level. The spatial development frameworks are required to take 

cognisance (amongst other things) of the form and structure of the geographical area planned for, 

spatial coordination and social and economic interests in areas within the municipality.
165

 On the 

relevance of social and economic interests to planning, CT Interviewee 5 noted that the City’s 

SDF and District Plans highlight socio-economic benefits for the well-being of the citizenry 

which has a strong link to adaptation to social vulnerabilities to climate change.   

To further buttress the point on the link between socio-economic and environmental factors and 

physical and spatial planning, three of the interviewees referred to the Philippi Horticultural Area 
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in Cape Town and its relevance as an ecosystem and economic infrastructure. One of the 

interviewees commented as follows  

 For instance… like we recently had for Philippi Horticultural Area, that area where they 

grow vegetables south of Cape Town, it is a very large area in the middle of Cape Town’s 

urban area. It is this big farming area. There is a lot of development pressure to build 

houses there, and the municipality has changed the urban edge and said yes, you can 

build houses there... Then this heritage objection came and said no, the food security and 

this very unique agricultural area in the middle of Cape Town where vast amounts of 

vegetables are grown, those housing opportunities don't trump the heritage significance 

which is very high. This is not some houses in the streets this is of provincial 

significance. So, in that case, it was felt by the heritage authorities that it outweighs the 

socio-economic benefits of building some houses because this is for all and those houses 

are for some.
166

 

On the role of land use planning in fostering social and economic well-being of the citizens in 

Cape Town, the interviewees’ response is as shown in the chart below. 
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Figure 4 showing Interviewees' opinions on the socio-economic content of planning 

legislation in Cape Town 

 

Source: Author’s construction. 

 

CT Interviewees 1 and 4 opined that spatial planning in the City of Cape Town does not play a 

role in the socio-economic well-being of the people, especially the poor. CT Interviewee 3 held 

the opinion that the role played in enhancing socio-economic well-being by the spatial planning 

process in the City of Cape Town was not strong enough. On the other hand, CT Interviewees 2, 

5, 7, and 8 opined that spatial planning within the City has a positive impact on socio-economic 

well-being. CT Interviewee 9 took the middle ground by noting that there are two sides to the 

story. According to her, there had been a disconnect between spatial planning and socio-

economic well-being within the City. She, however, noted that many discussions are ongoing 

about how to make spatial planning more integrated, especially regarding disaster risk 

management and poverty alleviation. The outcome of the field study in this regard shows that the 

socio-economic development factor is germane to successful spatial planning, especially as a 

tool for reducing vulnerabilities and adapting to climate change.    

The district spatial development plan goes further to give specific details and guidelines on land 

Planning and socio-economic wellbeing 
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use in environmentally sensitive or vulnerable areas,
167

 an important requirement especially 

regarding climate change and the need to take steps towards adaptation. While not expressly 

mentioned, climate change will be taken into consideration in determining what areas are 

environmentally sensitive. Also, the district spatial development framework also identifies areas 

“where strategic intervention is required to enable desired changes to land use or urban form”.
168

  

Further on the relevance of the Bye-Law to climate change, the Law provides for certain criteria 

which are to be factored in when considering an application. This has to do with the desirability 

of the proposed land use. The Bye-Law itemises certain determining factors of desirability, and 

these include economic impacts; social impacts; compatibility with surrounding uses; impacts on 

safety, health and well-being of the surrounding community; impacts on heritage; and impacts on 

the biophysical environment.
169

 Again in this instance, the law makes no direct mention of 

climate change, but these are factors that if adequately monitored have a significant impact on 

the ability of the city or a specific area to adapt to the impacts of climate change. 

It is worthy of note that the use rights conferred by this Bye-Law vest in the land and not in the 

person holding the title to land.
170

 This portends that the rights to use the land in a particular way 

and the conditions of approval of land use pass with the land and are not necessarily attached to 

anyone in particular. Although the Law later provides that successors in title are bound by the 

conditions for the approval of land.
171

 About the conditions of approval, CT Interviewee 2 

argued that these restrictions often get lost when land is transferred from one person to another. 

He holds the opinion that in addition to such restrictions being attached to the land itself, they 

should be stated as covenants in the title deed thereby binding the holder of the title to land at 

every specific time. According to him,  

What we would like to do is to install those conditions within individual title deeds… 

because people leave, managers leave, people sell [and] responsibility gets lost in the 
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process. Whereas if it is transferred each time the flat is sold then the owner becomes 

very aware of the responsibility. That is one of the things we would like to do.
172

 

As has consistently been pointed out in this thesis, climate change has great impacts on land use, 

and effective land use is a major vehicle of adaptation. In this regard, it is noted that the 

Municipal Bye-law in its entirety does not give any direct consideration to climate change. 

However, it provides that the Municipality may take cognisance of or adopt policies to guide the 

implementation of the provisions of the Bye-Law.
173

  

The MPBL gives a lot of consideration to environmental protection and conservation,
174

 and 

provides for a development management scheme which amongst other things is aimed at 

protecting environmentally sensitive areas which could be affected by development.
175

 These 

provisions considering policies and the environment will have to be fully exploited to pursue the 

campaign and process of adaptation to climate change as far as land use is concerned.  

The interviewees in the fieldwork were unanimous in their view that environmental management 

and protection was essential for proper planning, especially given the challenges raised by 

climate change and the need for both adaptation and mitigation. According to CT Interviewee 1, 

there exists a great amount of overlap between the two regimes and what they seek to achieve. 

He argues that both regimes increasingly work towards the same “regulatory benefits” (for 

sustainable development which sustains ecological, environmental, economic, social wellbeing). 

He points out that despite the similarity in goals, they “are run through two separate regulatory 

silos with different institutional themes.” This set-up to him is highly inefficient. The conclusion 

for him is that historically physical planning laws can be categorised as being pro-development, 

while environmental laws are seen as being anti-development.
176
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CT Interviewee 1 further noted that the SPLUMA and other relevant legislation now provide for 

the “integration of authorisations and permitting and planning.”
177

 Further, on this point, CT 

Interviewee 6 stated that as far as the Western Province is concerned, there has been much 

integration of the environmental and physical planning regimes. She noted that in the Western 

Cape Province, environmental affairs and development planning are one department. According 

to her, this is because “the two are supposed to be integrated and always working together.”  She 

further pointed out that planning legislation specifically provides "that all plans and all planning 

documents need to take environmental laws into account… [and] policy[ies] produced by the 

environmental management authority, and to incorporate those.”
178

 

 Other interviewees expatiated on these points by stating that planning law through the spatial 

development frameworks is in recent times giving cognisance to environmental considerations in 

land use planning as a way to address some imminent issues such as climate change. (Examples 

of such integration of environmental protection and physical planning were given to include the 

“conservation worthiness” to prevent or reduce development in areas that are environmentally at 

risk, to regulate biodiversity loss; the provision of densification or activity corridors to reduce 

urban sprawl and conserve the use of resources; coastal setback or management lines to prevent 

or reduce development along the coastline;  and ecological infrastructure to provide ecological 

services to the society such as soft landscaping to allow for water permeation to recharge 

aquifers and allow for flood reduction.
179

) 

To further buttress the opinions on the interplay between environmental protection and physical 

planning, CT Interviewee 7 noted that making of planning applications spans both the city and 

the province. He iterated that all environmental aspects are dealt with at the provincial level, 

while all planning aspects are dealt with at the City level. He mentioned that development 

applications implied ‘ticking boxes’ and “if you did a planning approval and you haven’t gotten 

an environmental approval, you can’t go ahead with it and vice-versa.”
180
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The outcome of the fieldwork regarding the relationship between environmental protection and 

spatial planning speaks to the use of physical planning as a tool to address geographical and 

physical vulnerabilities to climate change. As will be seen in Chapter 5, this option forms part of 

international suggestions on adaptation in the form of eco-system and community-based 

adaptation. Thus, evidence of a strong link between the planning process and environmental 

protection suggests the ability of the planning process to aid adaptation to climate change.  

 Finally, climate change adaptation involves all spheres of government as it entails a network of 

duties and obligations in relation to environmental protection and planning which span both 

developmental and environmental terrains.
181

 The situation was summed up by CT Interviewee 9 

who argued that physical and spatial planning should be more focused on emphasising the roles 

of natural systems in protecting both people and infrastructure.
182

  According to her, this 

ecosystem-based approach to planning means that natural systems are not only protected but are 

also created for the sake of safeguarding the environment as well as for the benefits society 

would derive. These ecological and infrastructural benefits are then weighed against having such 

an area developed and the likely downsides of such development, such as biodiversity loss or the 

killing off of a flood attenuation area. This, to her, helps to change the narrative about “the role 

the environment plays for a city to function well.”
183

 

7.7 Some Other Legislation Relevant to Physical Planning in South Africa 

7.7.1 National Environmental Management Act 107 of 1998 

In order to ascertain the suitability of a developmental activity within a particular locality, the 

SPLUMA provides that the spatial development framework must contain “a strategic assessment 
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of environmental pressures”
184

 as well as  identify areas that are environmentally sensitive.
185

 In 

addition, the SPLUMA also requires the relevant authority to stipulate procedures for application 

and decisions on environmental impact assessments (EIA).
186

 While the EIA has its origin in 

environmental law and is an environmental management tool under the National Environmental 

Management Act, it remains a viable planning tool.
187

   

The NEMA, provides for the integration of environmental management principles into all 

decisions pertaining to the environment,
188

 including land use, as seen in the preceding 

paragraph. The purpose of the integrated environmental management is to identify and evaluate 

likely impacts of activities on the environment, socio-economic and other conditions within the 

society.
189

 Section 24 of NEMA evidences an interplay between planning and IEM. It provides 

that the spatial development tools of specific areas are to be employed in determining where IEM 

is to be applied.
190

 The NEMA specifically provides for Environmental Impact Assessment as an 

IEM tool. It is to be applied to investigate the impacts of specific activities on the environment, 

the possible alternatives to the activities, steps that can be taken to minimize negative impacts 

and the gaps in knowledge available to address the envisaged impacts.
191

 The EIA is useful in 

climate change adaptation as it presents an opportunity to put climate change impacts into 

consideration which assessing impacts of activities on the environment. The Court emphasised 

this point in the Earthlife Africa Johannesburg v Minister of Environmental Affairs,
192

 that 

climate change assessment was essential in the case under consideration and by extension,
193

 

would be relevant in other activities where climate change impacts are a consideration. 
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7.7.2 National Environmental Management: Integrated Coastal Management Act 24 of 2008 

Freedman has iterated the vulnerabilities that South Africa fces along tis coastline and the need 

to take adapataion measures.
194

 He highlights several possible options towards adaptation, 

several of which hinge on land use management and development control.
195

 To ensure the 

proper use and management of coastal areas, especially the landward side of such zones, the 

Integrated Coastal Management Act provides for the establishment of a coastal planning 

scheme.
196

 The coastal planning scheme aims to define the coastal zones clearly and to state 

specifically development activities allowed or prohibited within such areas.
197

 While it specifies 

the uses to which coastal areas can be put, the coastal planning schemes do not confer any “rights 

to use land or coastal waters.”
198

 Also, municipalities may integrate their coastal planning 

schemes into land use planning schemes applicable within the municipality.
199

 However, where 

there is a conflict between a municipality’s land use planning scheme and the coastal planning 

scheme as provided for in line with the Coastal Management Act, the coastal planning scheme 

takes precedence.
200

 Further regarding land use planning, the Integrated Coastal Management 

Act provides that the organ of government responsible for implementing national, province and 

municipality land use planning regulation must implement such regulations in the landward 

coastal zones. Such implementation must conform to the principles of co-operative governance 

provided for in the Constitution.
201

  

As part of coastal management programmes,
202

 in recent times there has been a redefinition of 

the coastal management lines or set back lines given sea level rise accessioned by climate 

change.
203

 According to Freedman, coastal management lines are planning tools used to 

demarcate buffer zones and areas threatened by coastal erosion.
204

 To safeguard property rights 
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and protect the government from incessant claims regarding coastal land use management, the 

Coastal Management Act adopts the common law principle of accretion and erosion. This is to 

the effect that where an owner of coastal land loses land to naturally occurring erosion, no claim 

can be made against the State as such submerged land becomes state property.
205

 Further, no 

owner of land is allowed to take steps to prevent erosion or accretion of land unless such process 

occurs naturally and such measures are to be taken only in line with the National Environmental 

Management Act or other relevant Acts.
206

 The ICMA in Section 15 (2) provides for some form 

of land use planning restrictions by stating that no person is to “construct, maintain or extend any 

structure, or take other measures on coastal public property to prevent or promote erosion or 

accretion of the seashore”.
207

  

According to interviewees in the study, the coastal area is a “murky area” because there is no 

proper jurisdictional delineation, and this, according to them calls for proper delineation of 

coastal planning process and responsibilities.
208

 The delineation is provided for in the 

Constitution and the ICMA, however, the physical reality is fraught with a lot of discrepancies 

and irregularities. For instance, CT Interviewee 2 noted that there was the accepted notion that 

the municipality manages the coastal area up to the high-water mark; however, the challenge the 

municipality encounters in that space is that they really can't tell where the high-water mark is. 

This is because there hasn’t been a survey in recent times and this, according to him, is 

"problematic from a jurisdictional perspective.”
209

 

Buttressing the above argument, CT Interviewee 9 noted that there is the need for proper 

planning legislation in the coastal areas. This she argues for to properly establish the jurisdiction 

of the municipality as far as coastal planning is concerned. She pointed out that the space 

managed by the local government is unclear as there is often little or no land to be declared as 
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open space between privately held property abutting the sea and what is perceived as the high-

water mark.
210

 

7.7.3 Disaster Risk Management Act No 57 of 2002 

Also, relevant to the discourse on physical planning and climate change adaptation in South 

Africa is disaster risk management. Extreme natural events in recent times have shown the 

tendency to be more adverse than experienced in times past. According to the IPCC AR5, 

extreme weather events are further aggravated by climate change.
211

 To this end, disaster risk 

management (DRM) becomes an essential aspect of physical and land use planning.  DRM is 

regulated in South Africa by the Disaster Risk Management Act (DRMA).
212

  

The core principles of DRM in South Africa are prevention and mitigation, and these to be 

incorporated into the disaster management guidelines in development plans of the various 

spheres of government.
213

 The DRMA provides for the “integrated and co-ordinated” 

management of disasters and stipulates that a DRM plan must provide for an integral part of 

planning at the province and municipality.
214

 To this end, the Act focuses on establishing a DRM 

framework at all spheres of government for the purposes of prevention or reducing of disaster 

risks, mitigating the seriousness of disasters and preparedness and responding to such disasters 

that might occur.
215

 The aim of the framework is to reduce vulnerability in places, communities 

and households found to be disaster-prone.
216

  

It has been argued that municipalities have a primary role in DRM.
217

 In line with the 

requirement of the DRMA, the Municipal Systems Act provides that municipalities’ integrated 

development plans should comprise of a disaster management plans along with other 
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components.
218

 Also, the City of Cape Town’s Municipal Planning Bye-Law makes provision for 

“risk management and prevention” plans to be developed as part of its requirements for the grant 

of development applications.
219

  

Considering that the City of Cape Town is prone to potential risks from climate change, it is 

imperative that land use planning within the Municipality should identify the likely risks to 

which specific areas and communities are prone, highlight such risks in its spatial development 

plans and take necessary steps to reduce the vulnerabilities of such areas. The DRMA also 

requires municipalities to put in place prevention and mitigation strategies,
220

 and “facilitate 

maximum emergency preparedness”.
221

 In relation to disaster risk management preparedness, it 

was pointed out by one of the interviewees that the City of Cape Town as part of its planning 

procedure has moved from reactionary approach to disasters to the more viable proactive 

approach to planning.
222

 

7.8 Challenges and gaps in the planning law and system in South Africa 

The field study identified what the interviewees in their various fields of expertise considered as 

weaknesses, challenges and gaps in the planning law and system, and its implementation. Some 

of those challenges and gaps are as listed below. 

a. Checks and balances: The fieldwork revealed that all planning powers more or less lie 

with the municipality and all appeals stay within the municipality as well, described as an 

“unqualified devolution” of power. Some interviewees see this as being unconstitutional 

as it does not provide for checks in the way municipalities exercise their planning 

powers. To tackle this, it was proposed by an interviewee that provincial and national 

spheres of government must then put in place “clear standards and criteria, norms and 
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regulations so that the municipalities exercise that discretion within a tighter regulatory 

environment”.
223

  

b. The duplicity of laws and systems: Interviewees highlighted the need for less duplicity of 

processes and laws and argued instead for an integration of all planning processes and 

mechanisms into a unified planning system. Thus, for instance, there should not be a 

separate coastal planning mechanism as is proposed, but coastal planning should be 

integrated into the planning system that already exists.  

c. Non-implementation of policy suggestions: Some interviewees expressed the frustrations 

of making planning policy suggestions and such policies not being implemented or taking 

an unrealistically long time to be implemented. CT Interviewee 3 gave two examples of 

slow response and no response at all in policy implementation as follows. 

One case might be public transport-based development and densification. That’s being on 

the table for 40 to 50 years. When I studied at UCT in the 80s, they were already tired of 

pushing that argument.  30 years on, it is now getting traction, they are now buying into 

the idea of densification, but it’s been in policy for 30 to 40 years.
224

 

About 25 years ago in the 1990s with the new SA dispensation, the first new big policy 

on the table was the metropolitan spatial development framework… that had as a key 

argument the integration of the formerly disparate city and the location of a new 

metropolitan node which was to be at Philippi in Cape Town… the idea was that it should 

become a new node of economic development and so on. That hasn’t really transpired. 

And that has been policy now for 30 years and comes up with each new iteration of 

policy. I am just looking now at the revised CT Municipal Spatial Development 

Framework which is being revised now. It has got that on the table again but it just hasn’t 

happened.
225

 

The interviewee ascribed the failure to implement policies to the lack of political will and a 

disparity between what the authorities deem as being the desirable way forward and what the 

market sees as an opportunity. Where such disparities exist between market forces and the 
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government, an outcome is the inability of the government to see policies through into 

implementation.   

d. The “not in my backyard” syndrome: This expresses the conflict of personal development 

interests and property rights with the implementation of government policies. Everyone 

sees the policies as necessary and desirable, as long as they do not affect their property or 

development rights. Thus, when the government makes certain policies with apparent 

negative impacts, citizens make motivations for the stand down of such implementations 

because it conflicts with personal interests. Shedding light on the same issue, CT 

Interviewee 4 noted that the lack of clarity between civic expectations and property 

rights, economic drivers of development and infrastructural needs often leads to a conflict 

of interest and problems of policy implementation. He further noted that planning law is 

not clear on how to resolve the conflicts of interests between the various drivers of 

development. 

e. Too many interactions: It was also noted that the implementation of planning 

mechanisms becomes difficult because planning interacts with too many other sectors 

and this is often overwhelming for the planning system and officials. According to CT 

Interviewee 6, “there are so many considerations to be joggled regarding land use 

planning, there is the socio-economic aspects, environmental aspects, and now climate 

change and its various interactions, it is much information to process.”
226

 

f. Retrofitting and application of Law: The study showed that it is often difficult to apply 

the law which is definite and inflexible, to issues of planning which are often fluid and 

pertain to a continually changing society.  The law is usually a step or more behind 

societal development. Thus it ends up being reactive rather than proactive. CT 

Interviewee 9 noted that development in Cape Town is diverse, as with many cities 

around the world, ranging from formal to informal development and it is difficult for the 

law to keep up with such diversity.  The inability of the law to keep up and non-

enforcement is said by many to allow for extensive non-compliance. Also, planning laws 
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are based on scientific projections which are often hypothetical, so that at times, the laws 

are made in abstraction. 

g. Discrepancies between SDFs and approved developments: Interviewees also noted that in 

recent times, there have been conflicts between what the spatial development framework 

provided for and the development approved in certain areas. This has been attributed to 

the fact that though having a legal standing, the SDFs are more principle-based than 

directive based. Thus, rather than being construed as a law, the SDF is construed as being 

advisory and thus jettisoned when overriding personal or political interests arise. Kotze 

and others also highlight this as a challenge to climate governance in South Africa.
227

 As 

noted by CT Interviewee 9, most of the actual planning is based on policies and policies 

do not give or take away any rights. 

h. Other challenges include financing, the capacity of smaller municipalities to fulfil their 

roles and availability of information. These have been addressed in the course of the 

chapter. 

7.9 Conclusion  

The chapter through doctrinal and empirical study analysed the legal regime of physical planning 

in South Africa and narrowed in on the City of Cape Town. In general terms, the focus of the 

chapter was physical and land use planning; however, attention was paid to climate change and 

adaptation and several factors that could foster or hamper the adaptation to climate change. Such 

factors include the social and economic significance of physical planning as a means of 

addressing social vulnerabilities to climate change, environmental protection and natural 

resource conservation as a means of engendering resilience and fostering an ecosystem-based 

approach to adaptation. 

As has been highlighted in Chapters 4 and 5, collaborative governance is essential to effective 

land use and adaptation. The chapter discussed two cases in which the Constitutional Court 

upheld and iterated the constitutional provisions on the division of power and collaborative 
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governance in land use and physical planning in South Africa. These decisions of the Court 

resulted in the passing of the SPLUMA and other land use planning legislation at the provincial 

and municipal sphere of government in the Western Cape and the City of Cape Town 

respectively. This legislation showcases the collaborative governance in land use planning in 

South Africa. Each sphere of government has its responsibilities with the national and provincial 

governments acting in an advisory and guiding capacity while the actual planning responsibilities 

lie with the municipality. 

The chapter also highlighted the role of some other legislation in land use planning in South 

Africa, especially regarding climate change and the need for the integration of necessary 

adaptation measures. The chapter ended by looking at the challenges and weaknesses of the 

planning system and legal regime. The next chapter concludes the thesis.
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CHAPTER 8: CONCLUSION AND RECOMMENDATIONS 

8.1 Overview 

The thesis set out to examine the role which planning legislation has played and could play in 

the process of adaptation to climate change.  Based on the premise that there is the need for 

climate change adaptation and that planning legislation has a role to play, this thesis 

addressed specific research questions, set out in Chapter 1. Chapters 2, 3 and 4 provided a 

background to the issues to be addressed, that is, physical and land use planning, climate 

change adaptation and the relationships between them the broad spectrum of governance and 

inter-government cooperation. Chapters 6 and 7 then considered in detail the planning laws of 

Nigeria and South Africa and how these laws have or can play a role in the adaptation to 

climate change. Chapter 5 examined how both countries have approached the issue of 

adaptation to climate change. It also considered the more viable option for legislation on 

climate change between a stand-alone legislation and a mainstreaming into existing 

legislation like planning laws. The overall conclusion drawn in this chapter was that the 

inclusion of climate change considerations in existing legislation provides a more viable and 

sustainable approach to adaptation.
1
 

In addition to its core components, the research also highlighted the importance of sustainable 

development and disaster risk management to both climate change adaptation and planning. 

The thesis noted that these two concepts are essential to social and economic wellbeing. As 

discussed in Chapters 6 and 7, social and economic well-being are integral parts of effective 

planning legislation which will contribute to successful adaptation.  

As with other legislation, planning laws in both Nigeria and South Africa are based on some 

form of justification. In the case of planning legislation, these justifications are based on the 

procedural theories of planning as well as normative theories which provide a moral or 

ethical basis for legislation. The planning laws in South Africa clearly set out the principles 

upon which they are based, and the way planning duties are to be executed by the various 

spheres of government.  Drawing from these theoretical and normative justifications and the 

history of planning legislation, the chapter highlights public interest and societal well-being 
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as key considerations in planning legislation and climate change adaptation. The justifications 

for planning and the tools of planning discussed in Chapter 2 form the basis of the application 

of planning laws to climate change adaptation in both Nigeria and South Africa. 

 Despite the hitches that are still experienced in the implementation of planning laws in South 

Africa, it is a better experience than what exists in Nigeria. In both countries, the judiciary 

has played a key role in the functionality or otherwise of planning legislation. In the case of 

South Africa, several cases discussed in Chapter 7 have properly helped to define the scope 

of responsibility of each sphere of government, and it is settled that the bulk of planning 

responsibilities rests with the local government. In Nigeria, the case discussed in Chapter 6 

stripped the federal government of planning powers and did little to clarify the role of the 

local government in planning, thus the bulk of planning duties and implementation of 

planning legislation rests with the state government.  

Adaptation to climate change, like planning raises issues of interactions and cooperation 

among levels or spheres of government and how these interactions should be coordinated. For 

instance, in Nigeria environmental matters fall within the purview of the federal government, 

while physical planning and development are within the jurisdiction of the local and state 

governments; aspects of infrastructural development fall within the purview of the federal 

government only regarding power supply and other infrastructure that are interstate.
2
 If 

climate change is perceived as a developmental challenge, it raises the question of 

intergovernmental collaboration and cooperation.  In South Africa, there exists a better 

structure for government cooperation in both environmental and physical planning matters 

among the spheres of government.   

The thesis argues that climate change adaptation should be viewed more as a developmental 

rather than an environmental challenge. As with other developing countries, citizens in 

Nigeria and South Africa depend on land and its resources for social and economic 

development. All the adverse effects of climate change, ranging from droughts to flooding 

and coastal inundation affect the use of and access to land. Land use also relates to effective 

adaptation actions regarding vulnerability reduction and building resilience. As is seen in 

chapters 6 and 7, all planning legislation and several adaptation measures imply some form of 
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restrictions on property rights.  The thesis establishes a tie between climate change adaptation 

and land use governance. It is argued in Chapter 4 that both effective adaptation and planning 

processes must incorporate indigenous land use systems in order to be place and theme 

specific, this point again iterates the need for the local government to be the main government 

participant in both adaptation and planning.   

Multi-level participation and interaction is a core essential of the governance structure, 

especially in countries like Nigeria and South Africa that have multiple spheres or levels of 

government. Governance also requires a unification of purpose and ideology on individual 

issues such as development, climate change or land use. The strategies may differ, but it is 

essential that there exists some synergy and commonalities as the foundation of the 

governance structure.  

Adaptation requires action at all levels, and it is essential that national and local adaptation 

efforts should complement already existing international framework on climate change 

adaptation. The fact that climate change adaptation takes place between many players, state 

and non-state actors alike further underscores the need for a clear and specific governance 

structure creating unequivocal obligations. The thesis highlights arguments posited by Adger 

and Bulkeley on the underlying factors of effective climate change governance. These criteria 

include multi-level governance or nodal governance, adequate financing, the safeguard of 

human rights and public participation. The chapter gives an analysis of climate change 

governance following the nodal system of governance based on the works of Shearing and 

Wood, and Hooghe and Marks. The bottom line of the analysis is the need for clear 

guidelines and framework regulating the participation and cooperation in climate change 

adaptation governance.  

The thesis considers several approaches in answering the question of how climate change 

adaptation governance can be established. First, a new regulatory sector can be created that 

would be dedicated entirely to the objectives of climate change adaptation governance.
3
 Such 

a regulatory sector would draw from the expertise of the various fields that are connected to 

climate change adaptation, especially planning and land use governance. Secondly, an 
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alternative and probably more affordable and viable approach would be to have climate 

change considerations integrated into existing legal frameworks across sectors that have the 

highest relevance to the climate change problems, such as water resources, spatial planning, 

agriculture and so on.
4
 In essence, the adaptation framework should be framed as a local 

problem or within a local problem to which governance within a specific jurisdiction can 

relate.
5
 

The thesis highlights some challenges to successful climate change adaptation in Nigeria and 

South Africa. The major shortcoming of the system in South Africa is the lack of a specific 

mechanism to monitor compliance with the set framework. In Nigeria, the study also shows 

that there is a lack of adequate information on climate change amongst government 

employees and other members of the society. Having established that planning as an aspect of 

land governance is essential in climate change adaptation, the thesis considers the planning 

legislation in Nigeria and South Africa to assess the extent to which they expressly or 

impliedly provide for climate change adaptation. 

The analysis of policies on climate change in Nigeria and South Africa shows a reliance on 

concepts such as disaster risk management and sustainable development as tools of 

adaptation. While the policies on climate change adaptation in both countries are extensive 

and attempt to cover the field, a major challenge is the issue of implementation and 

enforcement. Policies are guidelines and highlight state objectives and to not have the force 

of law. It is however noted that both countries are working on climate change legislation. 

Some of the questions the empirical study set out to answer is the necessity or otherwise of 

legislation on climate change adaptation. The responses of interviewees point to the need for 

some of legislative guidelines on adaptation. The interviewees, however, showed a preference 

for the mainstreaming of climate change considerations into existing legislation, primary of 

which is planning legislation in both South Africa and Nigeria. To ensure immediate action, 

adaptation should be integrated into sectors of the local government including land use 

planning, coastal area management, development, natural resources management and so on.  
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The extent to which there has been an integration of adaptation into planning in Nigeria and 

South Africa is elaborated upon in Chapters 5, 6 and 7. 

Planning legislation in Lagos State does not provide for climate change in general or 

adaptation in particular. This thesis, however, argues that in the absence of such specific 

provisions, the import of provisions of the legislation on environmental protection and 

societal wellbeing can be extended to cover climate change considerations. These include 

provisions on disaster risk management, urban renewal and development control and 

development plans. The thesis argues that land use schemes should contain issues of social 

and geographical vulnerability in addition to other requirements.  Coastal planning and 

management do not fall within the purview of land use planning in Nigeria, the thesis 

however argues that this should also be integrated into planning so that land use and coastal 

planning can be holistically deployed towards climate change adaptation. The empirical study 

also highlights challenges that militate against the proper implementation of planning 

legislation in Lagos State and how these challenges will in turn affect climate change 

adaptation.  

In South Africa, the planning legislation at the national and provincial spheres do not make 

direct reference to climate change, but the provisions are broad enough to give room for 

climate change considerations. Unlike the position in Nigeria, there exists a level of 

interrelationship between planning laws and legislation on other related matters such as 

environmental management, disaster risk management and coastal management. This 

interrelationship implies that South Africa has a better chance of applying existing planning 

legislation to adaptation. The empirical study highlights the challenges of implementing 

planning legislation and how best adaptation to climate change can be realised through 

planning legislation. An important finding in the empirical study in both Nigeria and South 

Africa is that the integration of climate change adaptation into existing legislation is preferred 

to a standalone climate change legislation.  

8.2 Recommendations  

Given the research carried out in this thesis as summarised above, the main arguments put 

forward are two-pronged. First, the thesis argues for a re-evaluation and overhaul of physical 

planning legislation in Nigeria. Secondly, the work suggests a climate change adaptation 

governance which emphasises adaptation action at the grassroot government level. An 

example of adaptation at the grassroot is the community-based adaptation process which 
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combines the traditional or indigenous knowledge of land use management and the formal 

adaptation strategy.  

8.2.1 The need for a review of the physical planning system and legislation in Nigeria 

The research shows that physical planning responsibilities exist mainly at the state 

government level and that local governments have little or no relevance in planning. Also, the 

federal government has no input into planning. This implies a lack of legislative provision for 

intergovernmental cooperation in planning as is the case in South Africa. Intergovernmental 

cooperation is an integral part of the physical planning process in South Africa, and the 

judiciary has played a significant role in clearly delineating the roles of each sphere of 

government regarding planning. On the other hand, the planning process in Nigeria rests 

majorly at the state level of government and the local governments are not very active in the 

planning process due to the lack of funds and technical capacity and other problems 

highlighted in Chapter 5. Given this shortcoming, there is no actual interrelationship in 

planning although the Constitution hints at it. 

In this regard, this thesis argues that the form of planning process in Nigeria where the main 

primary responsibilities rest with the state government is an anomaly. Proper planning 

governance requires that the main planning responsibilities rest at the local level of 

governance, while the state and national governments provide guidance, support and a 

framework for adaptation. The planning process in Nigeria should be revisited, the role of the 

national level of government reinstated, and the position of the local government should also 

be constitutionally reinforced. It is necessary that the local government in Nigeria should be 

recognised as a distinct and independent level of government, rather than being subservient to 

the state government. 

Given the fact that most impacts of climate change are localised, and the local governments 

are the first responders to these impacts, the land/physical planning structure plays an 

important role. As seen above, South Africa has a better pre-existing structure that enables all 

spheres of government to contribute to adaptation to climate change based on their respective 

roles in physical planning. This is however again not the case in Nigeria, and the anomaly in 

intergovernmental cooperation in the planning process in Nigeria poses a problem and 

militates against the role of physical planning laws and process in adaptation to climate 

change. 
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The analysis of the planning system of both countries points to the fact that South Africa has 

a better system. Notably, the use of the Spatial Development Framework and the Integrated 

Development Plan as a planning tools in South Africa allow for a holistic consideration of 

social and economic factors in the planning process. The use of these tools also allows for 

future planning, thus making it a viable tool for the planning for future projections of climate 

change. This, therefore, places South Africa on a higher pedestal than Nigeria in the 

protection of natural and human systems and adaptation.  The planning process in Nigeria is 

not sufficiently forward-looking and has not fully incorporated sustainable development as an 

integral factor, let alone climate change adaptation. The spatial planning process should be 

adopted in Nigeria so that the physical planning process takes a holistic look and 

consideration regarding social, cultural, environmental and economic perspectives to physical 

and land use planning. Such a process on its own would ensure less social and even physical 

vulnerabilities and would, in turn, boost the adaptation process.  

8.2.2 Focus on adaptation through a synergy between indigenous land use management and 

physical planning  

The call in the Paris Agreement
6
 for the adoption of traditional and indigenous knowledge in 

adaptation is buttressed by a Lagos interview interviewee who noted that planning must be 

with the people and not for the people. For planning to be most effective in addressing 

pressing societal challenges including climate change, it must be considered in tandem with 

the customary land use norms and practices. For instance, the community-based adaptation 

system, when considered within the framework of climate adaptation and land use 

governance, provides a viable option for less expensive adaptation processes which the 

people at the grass root are better able to identify with and accept. 

An effective way to carry out such adaptation would be through integrated planning which 

synergises indigenous land use practices discussed in Chapter 2 and the formal physical 

planning process to achieve adaptation. Following this pattern, the community-based 

adaptation process should be a significant adaptation tool especially in Nigeria where 

indigenous land use systems are still prevalent. In places like Cape Town where indigenous 

planning might be non-existent, the creation of synergy between eco-system based adaptation 

                                                           

6
  Art 7 (2) and (5) of the 2015 Paris Agreement. 
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and physical planning would engender effective adaptation to the impacts of climate change. 

This has been discussed in Chapters 4 and 5.  

As noted in Chapter 2, land use planning in many indigenous societies recognised the essence 

and importance of the environment to human existence. This was based on the fact that the 

members of such societies understood their environment and saw themselves as integral parts 

of it, rather than seeing the environment as a resource to be continually explored. It must be 

mentioned here that not all indigenous land use planning traditions were necessarily the best 

for the environment and the society. Rather, the argument is that both planning and 

adaptation regimes should draw from effective traditional practices best suited for individual 

communities.  

 The mutual co-existence of humans with the ecosystem in these societies was gradually 

eroded by the advent of technological advancement and industrialisation. With time, these 

indigenous practices gave way to formal modernised forms of planning which were ill-suited. 

These planning regulations were adopted in many developing countries like Nigeria and 

South Africa without consideration for the efficacy or the suitability of these forms of 

regulation to the societies where they were transplanted.
7
 It is noted that physical planning 

practices in these donor countries have moved away from this stereotype of planning and 

embrace socio and economic considerations.
8
  Countries like Nigeria, on the other hand, 

continue to struggle and grapple with the failings of an ineffectual planning system and those 

problems are now compounded by the problem of climate change and the need to adapt to its 

negative impacts. 

Evidence from the fieldwork in both Nigeria and South Africa converge on the fact that there 

was some form of progressive land use system in indigenous societies in both countries. 

Although not as detailed or structured as exists in the spatial planning process practised 

today, indigenous planning was organic and developed by the needs of the society. It was an 

adaptable system of planning, unlike the inflexible planning process that now exists in most 

developing countries where a unitary planning system is adopted and which gives little room 

for environmental or social peculiarities. Also, despite the absence of formality, at the core of 

                                                           

7
 R Glass ‘The evaluation of planning: some sociological considerations’ in A Faludi A Reader in Planning 

Theory p 65. 
8
 Ibid p 50. 
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indigenous land use system was social, economic and environmental cohesion. Land use was 

seen as a common bond which bound the society together. This point is also discussed in 

Chapter 2. The indigenous land system in Nigeria especially was economically and socially 

relevant as it provided sustenance and public services for the people and revenue for the 

rulership. The environmental aspects of this system were inherent in the way land use was 

carried out – for farming, public use, housing and the provision of amenities. This social, 

economic and environmental cohesion speaks to the interest of the generality, that is, the 

public interest.  

The United Nations Environmental Programme traces the evolution of eco-system based 

adaptation from 2005 when in fact it has been the way of land use of many indigenous 

societies for centuries. As discussed in Chapter 2, indigenous land use planning was highly 

localised which meant the societies existed in small units which made for easy land 

governance and the monitoring of use. This also implied that there was effective interaction 

and public contribution to the system of land use. These characteristics of indigenous land 

use give implications of public participation which is also a key aspect of ecosystem-based 

adaptation.  

This recommendation is premised on McAuslan’s position that planning law (which is 

traditionally private-property oriented) is becoming more accommodative of issues within the 

realm of public interest such as environmental matters and other matters which can be argued 

for by experts in a public forum to expand to reach of development control.
9
 It also hinges on 

Justice Weeramantry’s position in the Gabcikovo Nagymaros Project Case that there is the 

need to “take note of the experience of the past” in seeking a convergence between 

development and environmental values.
10

  The conclusion here is thus that land use planning 

needs to ensure that it draws from past traditions that help support local level engagement in 

adaptation such as the community-based adaptation, as well as ensure the environment is 

considered as integral to adaptation as is seen in ecosystem-based adaptation.  

                                                           

9
 P McAuslan Ideologies of Planning Law p 208. 

10
 Gabčikovo-Nagymaros Project, Hungary v Slovakia (Separate Opinion of Vice-President Weeramantry) 

[1997] ICJ Rep 88 at 109. 
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8.2.3 Public Interest and Planning 

A central theme that runs through this thesis is the importance of planning legislation in 

engendering and safeguarding public interest. The adverse impacts of climate change as 

shown in Chapter 1 and 3 affect social, cultural, environmental and economic interests of 

members of the society. These are the same interests that planning legislation has over the 

years sought to protect. Given this fact, planning legislation needs to again re-evolve to 

address the climate change and chain of events that would arise from it as matters affecting 

public interest.  

The research showed that the planning systems in both South Africa and Nigeria refer to 

public interest as a basis for planning or development control. The legislation of both 

countries does not define what amounts to public interest or the parameters to be used in 

measuring public interest. As discussed in Chapter 2, it is difficult to determine what amounts 

to public interest in relation to physical planning. Thus, this research argues that in 

determining what amounts to public interest, due to the impossibility and impracticability of 

considering all individual interests, the interests of specific groups should be given 

consideration based on pre-determined categorisations such as gender, age, disabilities or 

health status, and so on. In other words, public interest as a factor in planning legislation, and 

by extension climate change adaptation action, cannot be standardised but must entail a level 

of subjectivity.  

Further, climate change is a factor that will alter the context of public interest, thus planning 

laws ought to be re-invented or evolved to be able to meet emerging and projected 

challenges. An adaptation process hinged on planning law should thus take into consideration 

the social, economic, cultural and environmental interests of various groups within the 

society. The protection of these conglomeration of interests as public interest in both planning 

and adaptation further emphasise two arguments proffered in this thesis. First is the 

strengthening of local governments to effectively carry out planning and adaptation. Second 

is a climate change adaptation governance structure based on the nodal governance structure. 

In terms of formal governance and the question of public interest, the local government is 

most suited to identify vulnerable groups within the society and factor in their needs when 

determining what would amount to public interest. In the same manner the nodal governance 

presents an opportunity for non-state actors, ranging from the non-governmental 

organisations to the individual, to actively take part in adaptation in one form or the other.   
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8.2.4 Integrated governance strategy for climate change adaptation 

Chapter 4 highlights the need for effective land governance as a means of adapting to the 

adverse effects of climate change. An example of where this has been in place in South 

Africa is the Resilience Building Options (RBO) which has been adopted in the EThekwini 

Municipality. The RBO 2, highlighted in the Durban Resilience Strategy, has adopted an 

integrated planning system which incorporates the municipal land governance system and the 

traditional land governance system.
11

 This strategy takes cognisance of the societal 

peculiarities of the areas being planned for,
12

 and those peculiarities are in turn exploited in 

the adaptation process. It is important to point out that this form of governance which 

integrates local participation may amount to maladaptation or increased vulnerability as a 

result of apathy lack of support from the local community. Thus, advocacy and provision of 

information play key roles in the success of such an adaptation plan.  

The necessity for the nodal governance structure in climate change adaptation is based on the 

fact that the responsibility for climate change adaptation spans the entire society from the 

formal government structure to the individual member of the society.
13

 

 As noted in Chapter 3, adaptation capacity is inherent in the individual, is autonomous and 

unregulated, and extends to the immediate community, in which case it is still largely 

informal, though there is a higher chance of deliberate adaptation and some regulation. Thus, 

the larger the community, the more likely that adaptation initiatives become more deliberate. 

Regarding government adaptation initiatives, there is more formality and structure. This 

thesis argues that climate change adaptation should be approached from a nodal system of 

governance that extends to all levels and spheres of adaptation initiatives. The system should 

involve individuals, communities, corporate and civil societies, departments and organs of 

government, regional and international bodies as far as climate change is concerned. An 

effective way to ensure individual involvement for instance would be through planning 

obligations and incentives that encourage activities geared towards adaptation. 

                                                           

11
 Durban Resilience Strategy pp 86-88. 

12
 A du Plessis and LJ Kotze ‘The heat is on: Local government and climate governance in South Africa’ 58 (1) 

Journal of African Law 145 – 174 at p 153. 
13

 The role of NGOs is particularly noted as facilitating the first climate change Court decision in South Africa 

in the case of Earthlife Africa Johannesburg v Minister of Environmental Affairs and Others [2017] ZAGPPHC. 
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8.2.5 The necessity of legislation on climate change adaptation 

The second leg of the argument proffered in this thesis is the need to legislate upon climate 

change adaptation. This argument is again two-way. The first option is for a stand-alone 

legislation on climate change adaptation. This option as discussed in Chapter 5 is a necessary 

but unpopular option as it creates extra legislation that stakeholders and legislation 

implementers across various sectors must deal with.
14

 This was a significant argument against 

a stand-alone legislation by the interviewees in the fieldwork as was discussed in Chapter 5.  

The need for a legal framework for climate change adaptation is however nonetheless 

essential. The issue of climate change adaptation should not be left to executive speculations 

or reserved for judicial consideration and interpretation. Rather it should be a matter of 

legislative expediency and should set out in clear terms the responsibilities of each sphere of 

government regarding funding, support and implementation.  

First, there is a clear distinction between law and policy, and at best a policy is an outline of 

government aspiration and the methods and principles it wishes to adopt in reaching those 

aspirations. Law, on the other hand, is a set of standards, procedures and principles that must 

be followed and the failure to follow them is backed by penalties also sanctioned by the 

law.
15

 Although the climate change policies in both countries are based on the provisions of 

the Constitutions and other relevant legislation, this does not guarantee their enforceability as 

noted in Chapter 5. Although Fuo argues that policies that are made for the implementation of 

human rights are as enforceable as the legislation upon which they are based and are thus in 

themselves enforceable.
16

 This thesis, however, argues that it is unlikely that the Courts will 

infinitely extend the frontiers of fundamental human rights. Thus is in the interest of the State 

to prevent a barrage of fundamental human rights claims premised on climate change or its 

impacts. It is particularly essential that this floodgate is not allowed to open given the many 

                                                           

14
 As noted in Chapter 5, both countries are exploring this option. 

15
 www.etu.org.za accessed 31/10/2017. Also, according to Hughes,  

“a legal system is not an invitation to play but an obligatory impress on "natural" living…we can never opt out 

of those large sectors of the legal system which impose duties or expose us to the legal powers of others and, in 

practice, the social sacrifice that would be involved makes it prohibitive to opt out of those areas of the system 

which afford us privileges and powers to achieve certain social ends.” G Hughes ‘Rules, Policy and Decision 

Making’ (1968) 77 Yale L.J. 411, 416. 
16

 O Fuo ‘Constitutional basis for the enforcement of “executive” policies that give effect to socio-economic 

rights in South Africa’ (2013) 16 (4) PER / PELJ. 

http://www.etu.org.za/
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uncertainties that still surround climate change and its effects on human systems. To prevent 

such a situation and at the same time ensure that there is some level of uniformity, equity and 

fairness in climate change action, this thesis argues for some form of legislation on climate 

change for several reasons. 

Secondly, climate change governance as discussed in Chapter 4 will involve many actors, 

including government departments who have their internal administrative policies into which 

climate change is to be mainstreamed. Without a central regulatory framework, climate 

change adaptation might end up being a muddling through affair lacking the uniformity 

which should characterise governance. The existence of a regulatory or legal framework will 

aid specific and streamlined action targeted at identified vulnerabilities and nationally 

identified goals.   

Thirdly, climate change adaptation is a long-term, capital-intensive programme that will 

require funding from international and local sources including private investors. Investors in 

climate change adaptation will require the assurance of a transparent legislative framework to 

ensure that their funds are going to the right places and meeting the needs for which they are 

meant.  

Fourthly, in addressing the regulatory aspect of climate change action, the policies discussed 

in Chapter 5 leave the role of ensuring the integration of climate change considerations into 

existing laws in the hands of government departments in the case of South Africa, and in the 

hands of state and local governments in the case of Nigeria. This, as argued above, will lead 

to indiscriminate and uncoordinated action. If climate change considerations are to be 

integrated into existing laws, there must be a legal framework emanating from the national 

government to guide such integration. An example is the case with spatial and land use 

planning in South Africa where the Spatial and Land Use Management Act (SPLUMA) 

provides a framework for spatial planning all over the country. 

Fifth, climate change adaptation will entail issues of land appropriation, review of land use 

planning regulations, stricter environmental impact assessments and more stringent measures 

to ensure proper adaptation and mitigation. Some of these issues may give rise to claims of 

compensation by citizens against the government or its agencies. The absence of a legal 

framework limiting the extent of government liability and at the same time ensuring equitable 

climate change action could lead to incessant claims against the government, necessitating 
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action to prevent such an eventuality. Also, in the inevitable instance when there is a matter 

before the courts on the issue of climate change, a legal framework would provide a proper 

basis for the courts to decide such cases, not merely in the light of environmental or 

developmental considerations, but on climate change considerations. 

8.2.5.1 Mainstreaming climate change considerations into physical planning and spatial 

planning legislation 

The second and more popular option that emerged from the interviews is the express 

mainstreaming of climate change adaptation into existing legislation across sectors, 

especially planning legislation. This is a more viable option as it then makes climate change 

adaptation an extra consideration for stakeholders within existing legislative frameworks, as 

against separate legislation to deal with.  

Relating this normative principle to the planning laws in Nigeria and South Africa, the 

research, both regarding fieldwork and empirical research points to the fact that there has 

been a considerable level of mainstreaming climate change considerations into legislation on 

planning and land use particularly in South Africa. Where the law makes no direct mention of 

climate change, it gives room for consideration of factors including climate change, for 

example, future spatial planning instruments. In Nigeria however, there is little consideration 

for climate change in planning laws or the planning process. Climate change action is very 

much divorced from the planning process. The analysis of planning laws in Nigeria in 

Chapter 6, however, shows that there is room for mainstreaming climate change into planning 

laws in Nigeria. 

This thesis particularly argues for the inclusion of adaptation consideration in planning 

legislation because most of the issues around climate change affect land use, and the 

environment and relate to the built and natural environment. While it is given that planning 

laws relate to the built environment, there has been an increased application of planning 

legislation to the natural environment. This, as discussed in Chapters 5 and 6 relate to issues 

of conservation, protection and preservation of weak ecosystem and the general enhancement 

of the environment.  Given this background, planning laws are necessary for the short-term 

goal of adapting to climate change and the long-term goal of building resilience. 
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8.2.6 Contributions 

This thesis has contributed to knowledge in the field of physical planning law and 

environmental law in several ways.  

The research has examined and shown the nexus between planning, sustainable development, 

law and governance in addressing the challenges associated with climate change adaptation. 

There has also been an application of various theories to the process of planning and the 

research narrowed down on the use of ‘public interest’ as a justification for both planning and 

climate change adaptation. 

The research has conducted an analysis planning legislation in Nigeria and South Africa in 

the light of climate change adaptation through a mixed research method.  This analysis of 

planning legislation and its implementation in both countries led to the identification of 

challenges likely to be encountered in the employment of planning legislation in the 

adaptation to climate change. Qualitative empirical research was adopted to highlight the 

efficacy or otherwise of planning legislation and climate change action in both South Africa 

and Nigeria. 

Also, through an analysis of the adaptation policies of both countries, the research has been 

able to identify the lacunae in the policies, and the need for climate change governance to be 

backed by a purposeful legal framework. Through this analysis, the research has contributed 

a legal angle to existing knowledge on urban adaptation to climate change in Nigeria.   

8.3 Areas of further research 

In the course of carrying out the research, certain issues were encountered which fall outside 

the scope of this research. These possible areas of further research are as follow. 

Issues of torts and compensation for harm occasioned by the adverse impacts of climate 

change and government liability for actions or inactions resulting in maladaptation to 

climate change: Chapters 5 and 6 considered the necessity of migration or loss of land or 

property due to the adverse effects of climate change. This could give rise to issues of 

compensation for loss of property as a result of government inaction. Further, in a bid to carry 

out adaptation initiatives, there is the possibility that the government may require individual 

members of the society to forfeit their property, either for their own or communal safety. The 

issue of compensation may arise in such instances as well and should be further explored. 
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International and regional collaboration in the funding of climate change adaptation: 

Chapter 1 briefly addressed the issue of funding for climate change adaptation. The 

availability of funding is a significant factor that could affect the effectiveness of climate 

change adaptation in developing countries. Thus, the issue of what roles international and 

inter-regional collaborations can play in ensuring sufficiency of funding and capacity to carry 

out climate change adaptation will arise, especially in Africa.   

Governance of coastal areas for climate change adaptation: The thesis briefly addressed this 

in Chapters 5 and 6, however the scope was limited to coastal planning. There nonetheless 

exists a plethora of issues to be addressed in that area, particularly in Nigeria where the extent 

of state or national jurisdiction in the coastal areas is unclear. The clarification of each level 

of government’s responsibilities in the coastal area will make it possible for proper adaptation 

to be carried out in such areas. Also, worthy of consideration here is the necessity or 

otherwise of revisiting the 1982 United Nations Convention on the Law of the Sea to make it 

compliant with the necessity for climate change adaptation. 

On a final note, this thesis argues that the concept of adaptation is an essential component of 

physical planning. Thus, a definition of physical planning should take into consideration 

existing, and projected variations in socio-economic and environmental circumstances, and 

the planning system should entail a viable adaptation regime. It is a moot point that physical 

planning in all its designations addresses the issues and expediency of changes in the society. 

At this point in the international and local society, the challenges of climate change are 

germane issues that planning legislation should take cognisance of. Given this argument 

which lies at the core of this thesis, it is argued that in South Africa planning legislation has 

the potential to mainstream climate change adaptation. On the other hand, the legislation in 

Nigeria is not sufficiently adaptable to the mainstreaming of climate change. 
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APPENDIX 1: INFORMATION SHEET AND CONSENT FORM 

 

Introduction 

Title: The role of planning laws in the regulatory framework of climate change adaptation in 

South Africa and Nigeria 

PhD Research carried out by Olubunmi Afinowi 

University of Cape Town, Cape Town South Africa 

Mode of Data Collection: Informal Interview 

 

 Good day sir/ma, my name is Olubunmi Afinowi, I am conducting a research towards the award 

of a doctoral degree. I am researching into the effectiveness of planning legislation and 

implementation in adaptation to the adverse effects of climate change in Nigeria and South 

Africa, and would like to invite you to participate in the project. 

As part of my research, I would like first-hand information on the efficacy of the planning 

legislation in practice, and if these laws can be implemented in such a way to aid adaptation to 

the adverse effects of climate change. I would thus like to interview people who have the duty of 

implementing these planning laws or who are conversant with the laws and how they are 

supposed to operate. 

Please note that your participation is voluntary. Your participation is not tied to any obligation, 

and there will be no negative consequence if you do not wish to participate. If you choose to 

participate, you may decide not to answer any particular question, and you may withdraw from 

the interview at any point you feel so inclined. However, I would be grateful if you would assist 

me by allowing me to interview you and answering my questions.  

The interview will be audio recorded, and will be informal in form. The audio recording will 

help me conduct the interview faster and will be a complete documentation of the interview. I 
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will however like your express permission, if you do not feel comfortable with audio recording 

and will like any other form of documentation, please let me know. 

I will ask questions to guide the information you provide, you are however welcome to provide 

more information than envisaged by the question. If you do not understand any question, please 

be free to ask me to repeat it. The interview will span 10 to 15 minutes and will hold in your 

office or a comfortable space within your office premises, please note that it does require you to 

incur costs of any kind. 

Please be informed that your participation is without any form of payment or benefit (monetary 

or otherwise). Also, the research does not require you to give any intimate or private details 

about yourself and there is no danger of physical, mental or psychological discomfort or harm. 

You will be required to state your name and position, and how long you have worked in the 

government planning ministry/department. No information provided in this research will be used 

against you in any way, neither will information be divulged with your name or description 

tagged to it. The purpose of the interview is strictly research and any information you provide 

will only be publicised as part of analysed data. If, however, there is the need to make direct 

reference to any information you give, this will be done anonymously or a separate consent will 

be sought to publicise your name in relation to the information. 

Your interview and others will be transcribed and analysed, and the analysis incorporated into 

my PhD thesis. The recordings and transcription will afterwards be submitted to the University 

of Cape Town as part of work done towards the PhD degree. The Ministry of Planning or any 

relevant government spatial planning establishment will be given a feedback of the outcome of 

the research project, in order to aid the integration of climate change adaptation into planning 

laws.  

 

‘If you have concerns about the research, its risks and benefits or about your rights as a 

research interviewee in this study, you may contact the Law Faculty Research Ethics Committee 

Administrator, Mrs Lamize Viljoen, at 021 650 3080 or at lamize.viljoen@uct.ac.za.  

Alternatively, you may write to the Law Faculty Research Ethics Committee Administrator, 

Room 6.28 Kramer Law Building, Law Faculty, UCT, Private Bag, Rondebosch 7701.’  

mailto:lamize.viljoen@uct.ac.za
mailto:lamize.viljoen@uct.ac.za


219 | P a g e  
 

 

CONSENT 

I have read the above information sheet and fully understand its import and meaning. I 

understand that my participation in this research on the role of planning laws in the adaptation 

to climate change is voluntary, and I give my consent. 

I agree/do not agree that the interview should be audio recorded. 

Name: 

 

Signature: 

 

Date: 
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APPENDIX 2:  INTERVIEW QUESTIONS 

 

1. Questions on Planning Law 

a. Please give your opinion on spatial planning in indigenous African societies? 

i. Can you please give examples of indigenous planning systems in Africa? 

b. What gaps can you identify between planning law in theory and its practical 

application? 

c. What are the challenges usually encountered in the implementation of planning 

laws? 

d. What is your opinion of planning laws being adopted in the protection of 

infrastructure and the built environment? 

e. The law states that the bulk of planning responsibilities lies with the local 

government, how do you think these impacts the implementation of the law? 

f. In your opinion, what level of government should have the most crucial planning 

responsibilities? 

g. How do you think planning laws can be adopted to protect the social and 

economic well-being of our cities? 

2. Questions on climate change 

a.  

i. How close would you say we are to experiencing the effects of climate 

change? 

ii. Can you identify any pointers to the realities of climate change? 
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b. Do you think the built environment and infrastructure will be affected by climate 

change? 

i. What risks of climate change do you think Cape Town is most exposed to? 

ii. What do you suggest should be done to reduce vulnerability to risks of 

climate change? 

c. Is there a possibility of adapting to these adverse effects of climate change?  

i. If so, how? 

d. What measures do you think can be taken to protect ourselves from the adverse 

effects of climate change? 

3. Questions on integrating climate change considerations into planning law 

a. How do you think planning laws can help us adapt to the adverse effects of 

climate change? 

i. Can you give any practical suggestions as to the planning tools that can be 

applied? 

b. What is your opinion on including climate change consideration in planning laws? 

c. Will the planning laws as they exist be sufficient to help protect the built 

environment and infrastructure against the adverse effects of climate change? 

d. In your opinion, is there any relationship between planning laws and disaster 

management? 

4. Is there any information or recommendation you would like to add? 

Thank you for your time. 
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APPENDIX 3: LIST OF INTERVIEWS AND INTERVIEWEE INFORMATION 

Interviews in the City of Cape Town 

Interviewees Job description  

CT Interviewee 1  Consultant and member of 

the Academia, Physical 

Planning 

University of Cape Town 

CT Interviewee 2 City of Cape Town, policy 

implementer 

City of Cape Town, Environmental 

Resource Management Department 

CT Interviewee 3 City of Cape Town Policy 

Maker 

City of Cape Town, Transport and 

Urban Development Authority 

CT Interviewee 4 Member of the Academia 

Physical Planning 

University of Cape Town 

CT Interviewee 5 Private planning practitioner Private Practice 

CT Interviewee 6 Expert on Climate change 

adaptation, Western Province 

policy maker 

Western Cape Province, Department 

of Environmental Affairs and 

Development Planning 

CT Interviewee 7 Private planning practitioner Private practice 

CT Interviewee 8 Member of the Academia, 

Environmental Law 

University of Cape Town 

CT Interviewee 9
1
 Policy Maker on Climate 

change adaptation and 

Planning at City of Cape 

Western Province, Green Economy/ 

City of Cape Town, Department of 

                                                           

1
 Interviewee 9 was interviewed based on their earlier posting in the City of Cape Town. 
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Town and Western Province Environmental Policy and Strategy 

 

Interviews carried out in Lagos State 

Lagos Interviewee 1 Lagos State Ministry of the 

Environment 

Policymaking 

Lagos Interviewee 2 Lagos State Ministry of the 

Environment 

Policymaking 

Lagos Interviewee 3 Lagos State Ministry of the 

Environment 

Policy and legislation 

Implementation 

Lagos Interviewee 4 Lagos State Ministry of the 

Environment 

Policy and legislation 

Implementation 

Lagos Interviewee 5  Lagos State Ministry of the 

Environment 

Policymaking 

Lagos Interviewee 6 Lagos State Ministry of the 

Environment 

Policy and legislation 

Implementation 
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