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Cape Verde 0.22% 0.35% 0.03% 0.72% 
Ivory Coast 7040% 8.98% 20.57% 16.68% 
Gambia 0.59% 0.33% 0.14% 1.07% 
Ghana 8.84% 5.69% 14.45% 16.14% 
Guinea 3.26% 3.76% 3.25% 3.49% 
Guinea Bissau 0.56% 0.18% 0.09% 0.38% 
Liberia 1.56% 0.46% 0.29% 1.06% 
Mali 4.32% 2.45% 2.71% 4.37% 

216 
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217 
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Niger 4.70% 1.83% 1.51% 2.58% 
Nigeria 50.59% 61.02% 47.86% 33.40% 
Senegal 4.26% 6.74% 1.96% 7.34% 
Sierra Leone 2.26% 1.10% 0.24% 1.00% 
Togo 2.06% 1.38% 1.17% 2.28% .. ,UJ Source: Lllsa Laakso (2002), 107 . 
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221 p.107. calculated the and trade on 1997 and the GDP on 1995 data 
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Abstract: This article examines the thai the impact and 
inlerests on European constitulion making can, under certain conditions, a positive 
potential for and effective conslitution making. The prerequisite conditions 
include actors that lake seriously, struclures making that are 

recognising differences, of constilulion making in which aClors 
deal with differences in a democratic and communicative way. The analytical approach 

the European Convention. Two case studies concerning the Convention's 
examined: Ihe process Ihalled to the pr%col on national 

parliaments and Ihe decision-making process concerning a permanent president the 
European Council. Both case evidence thai the way in which members 
Convention were dealing with, irifIuenced the degree 10 which the positive 

tlz/lp"pH{'P was activatedfor a legitimate and effective European constitutional 
treaty. 

I Introduction 

The of linear processes and the of balance are central 
in theories and real of European Yet, 

that European has to do with non-linear processes and 
Uft!}"'"'''''''''' Differences playa vital role in such non-linear processes and states 

,of imbalance, This is 1 propose to the evolution of 
r,nn""'"1n integration in the ph'~D()mt~nc;n 

Go,vernrnillill al tbill University of Hamburg. This is an exlended and revised wrsion 

which has subsequently published as EUI 
Univemty Institule in Florence on IS March 

Paper RSCAS No. 2005104. I wanl to 
'Constitutionalism in Europe' and two thank Ih. participants of the European Forum programme 

anonymous referees for comments and criticism. 
I For an approach stressing imbalance and non-linear 

'European Integration and Supranational Go,,,,,rna.,ce' 
An analytical CllII bill defined as a frame of relatively general 
empirical facts, analyrical approaches include spet.ific theorelical assumpti')ns 
explaining why certain events or developments have happened; R, 
des akteum!mrierten Institutionalismus', in R. Mayntz and F. Scharpf (eds), 

39. See also T. Diez and A, 
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ence with a potential to influence the degree of effective and 
making in the European Union is the central category in my ~_~l".;~o 

ean be or negative. 

constitution 
approach.) The 

Politieal scientists who work on the of difference on European 1U";grallon 
have stressed the negative of in their research.4 Now, the perspec-
tive should be widened with a focus on the of difference.s From such 

..,..r<t1"",llv", the process of European constitution will be the 
article. It is the of this article that, under certain conditions, 

differences can offer potential for establishing a constitutional treaty that 
a basis for and legitimate governance in the Union. The 

most condition is that actors deal with differences in a democratic and 
communicative way in the process of constitution making. I start with a brief outline of 
the theoretical assumptions that are related to my analytical I go on to test 
these empirical of two case studies concerning the role 
of differences in the Convention. I show that the empirical findings 
have normative implications for effective and legitimate European constitutional 
tics. 

II . Theoretical Difference as a Potential for Enrollesn 
Constitution IVUIKUI2 

European constitution ean be understood as a 
process started with a on the question of whether a Union with 
25 Member States competences in policy making ean be governed on 
the basis of the treaties. In 2000 the former President of the Czech 
.... t;vuuu~, Vaclav Havel, pleaded in a in the EUf01Dea:n 
pean constitution that could be read understood by sdlOe,ld.i1dren 
the German Foreign Minister 10schka Fischer at the Humboldt 
2000 was another impetus in the debate. A debate among political elites on the future 

Europe took Antje Wiener characterised this phase in European constitu-
tional politics as a 'constitutional turn' in which a of integra­
tion took place.6 The establishmeot of the Convention on the Future of Europe on 28 
Februarv 2002 CAn be as an institutionalisation of this debate.1 

debates, challenge of eastern the un;satisfllctl)ry 
conference in Nice, the establishment of the Convention, and 

spheres became elements of a system of constitution 
is rare in such a dynamic system. Metastable balance and imbalance are more 

, For a more detailed oUlline orlh. theoretical approach, see C. Landfried, ws polilische Europa (Nomos, 
2002, 2nd edn 2(05) Chapler I, 
F. W. &harpf, 'Legitimate 
R, A. CichOWSki (ods), The Slale 
Press, 2(03), 

, U. Reek and 
• A. Wiener, 'Institutionen' 

p.136. 

The New Challenge of European IUlegration', T. A. BOnel and 
European UnifNI. Low, Po/ilics, and Sociely (Oxford University 

(Suhrkamp, 2(04) PUI forward the same arl!llmenl. 
Europiiiscnes Verfassungsrechl (Springer Verlag, 

H. Wal1ace., 'Designing Institutions for an Enlarging European Union'. in de Wille (<<I.), Ten RefleC"-
lions ""lhe C"mlflulional &human Centre for Advanced Sludies and Academy 
of European Law, 2003), p. of institutional balance' 
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common. The sequence of balance, metastable balance, and imbalance produces non­
linear development. Differences are numerous and in states of 
imbalance. Such states, in which the arrangement of elements and the characteristics of 
the have been in the 
making. They allow the system to develop new structu;es,9 which influence the direction 
of further development. This is exactlv what happens in European constitution making . 

European law, and the 
the system are IDClepen-

dent and is more in some areas than 
given in one part of the system.can, though not necessarily, 

change elsewhere. is non-linear, direction over time. Europeanl­
sation at different speeds in different policy areas. Governance in the Euro-
pean Union bas to do with the downs and of the lQ 

Moreover, of European furthers differentiation because 
changes in policy engendered by European decisions depend on the different 

systems with their form of interest mediation, administration, and 
European making has to take into 

account all these different elements of a non-linear process of co-evolution. 
Difference is derived from the Latin term and can be defined as the state of 

being distinct in a neutral sense.'2 It is assumed in this that it is 
tant to differeoces in their own right. se do not imply differ-
ences in values. With regard to different cultures this would mean that 'we all reCOlmllze 
the equal value of different cultures; that we not only let them survive, but admc)wledlte 
their worth'.!l 

A tvnolol!v of differences in the European Union still has to be Such a 
be based on the results research and should be constantly 

reconsidered with regard to Research in administrative science on 
the impact of difference on shows that this varies with 
the type of difference. l

' In science such research is still I distinguish 
between of structural difference and concrete differences. There is structural 
difference interests, institutions, power, knowledge, and 
difference in space and These structural differences induce concrete differences 
in a multitude of fields, among which are history, language, culture, public 

Biihret and G. Konzendorf, Ko-EW>/uliol1 vall Gesel/schajl SloOI (Westdeutscller 
Verlal!, 1997), p. 243, speak of all IheOry 

A. Caporaso, 'Regional Inlegralion Theorv: lncler"t>lndin. 
W. Sandholtz and A. Slone Sweel (eds), 

Press, 1998), p. 345. 
C. Knill. D. Lehmlruhl, M. Teulsch and A,C. Douillet, Differential Europe. The Europea" 

UniOlt Impaci "n Notional (Rowman & Lilliefield Publishers, 200 I), 
One has 10 distinguish and divergence. Difference is Ihe state of heing 
dislincland th. opposite of congruence. Diversity is of allribules of objects, opinions. 
or policies, and the opposite of Divergence is process of similarity 
opposite heing the process similarity. For conditions 
K. Holzin~er and Knill, 'Causes and Conditions of Cross· National Policy Conv,eflt,en,ce'. 

Public Po/icy 775--796. 

Diversity, Conflict and Performance In WI>rkgnmlls' 
" Of course Ihe Iypea of differences are of len inl .• rc:onnc.:te.i. 

766 C> 2006 The Autbo, 
JOUTn"l compilation (/ Blackwell Publishing 2006 
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sphere, civil and policy, administration, interest mediation, 
social stratification, and the economy. Let us take examoles from the two 
case studies that will be in more detail below. 

In the first case (nIB) structural difference of ideas for more demo-
cracy in the European Union will be in the centre. There is the idea having more 
democracy by giving national parliaments as institutions real influence on European 
politics or on the representation of by governments. 
This structural difference between two of European became 
concrete in the Convention. The choice between having a enabling national 
palrliame'nts to put a veto on a proposal of the Commission or rather 
a procedure national to initiate the review of a proposal has been 
one of these a structural difference of ideas. 

In the second case study (HIC) we have an for structural difference of 
interests between large and small states. This structural difference became concrete in 
the Convention when about the mandate of the of the FnrnnP"n 

Council. While the small states preferred the status quo 
the the large states pleaded for having a full-time 
and a half years. 

Differences can be a driving force for successful constitution in the European 
Union. Such differences can be said to have a positive potential. The now is: 
Under what conditions is it possible to reduce the and activate the positive 
potential of difference for a legitimate and effective European constitution 

In the first step of the approach the work of the Convention is examined. 
The conditions activating the of difference in the 
Convention's work include the following. First, members of the Convention in order to 
rec:Ol!nl!:e differences and have an interest in the of differences should 
represent differences themselves. In this regard, to meet the for unfolding 
the positive potential of difference the of the Convention has to be 

Second, the exploitation of the of difference in the 
Convention depends on structures that are suitable for and or!~allising 
differences. Were the orders of the Convention favourable an inclusive 
'WI",,)aC:1I towards differences? What about the strategy of the Convention praesidium 
to debate institutional issues only at the end of deliberations?16 Third, processes of 
decision-making have to enable members of the Convention to deal and 

with differences if they want to from the potential of 
difference I, first analytical step). 

In the second analytical step the focus is on the of difference in implement-
the Convention's draft treaty. The conditions for the exploitation of 

the potential of difference are similar to the conditions in the first analytical 
step: members of intergovernmental conferences must have an interest in the 

of difference. structures of ratification must be such that a communication on 
difference is possible and processes of ratification must enable actors to deal demo­
"""""''''J' and with difference concerning the constitutional treaty 

I, second analytical step). 

,. 'We knew thai the biggest difference of opinions were on the inSlillJlions. . So we intenlionally put the 
institutions at the elld meanwhile Ihe Convonlion in its Ihinking would be far 
enough to say thai we now cannot fail what happened' (interview with 
a Member of Ihe Praesidium. II February 2(04). 

© 2006 The Author 767 
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a) First ana~vtical step 

Independent variables 

I) Members of the Convention 
who take/do not take 
difference seriously and 
have/do not have an interest 
in the positive 

2) Structures of decision­
making in the Convention 
that are suitable/not suitable 
for and 
organising cliff..,.,.",,· .. · 

3) Processes of decision-making, 
in which members of the 
Convention deal with difference 

cally and communicativelyl 
non-communicatively. 

b) Second analytical step 

Independent variables 

I) Members of Intergovernmental 
Conferences who take/do not 
take difference seriously and 
have/do not have an interest 
in the positive potential 

2) Structures of ratification 
in member states which 
are suitable/not suitable 
for communication on 
difference concerning the 
Constitutional Treaty; 

3) Processes of ratification, in 
which actors deal democraticallyl 
non-democratically and commu­
ni,'"liivt'lv/ non-communicative-

with concerning 
Constitutional Treaty. 

... 

/ 

/ 

Volume 12 

Dependent variable 

treaty establishing 
constitution for 
that is qualified to 
the basis for lel1:itilnal.e 
and effective EIIlIOp'~an 
governance. 

nf'"..,ndl~nl variable 

a treaty 
establishing a 

governance. 

Figure 1. /)iffp'P1ff'P and European Constilution Making-An Analvtical Annroach 
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In the analytical approach the hypothesis is established that there is a correlation 
between the way differences are dealt with in processes of constitution making and the 
output of constitution making. The more actors take differences seriously and the more 
they deal with differences in a democratic and communicative way the better the 
chances for successful constitution making. In this article I will restrict my analysis to 
the first step of the approach and therefore to the work of the Convention. The criteria 
by which I want to find out whether members of the Convention dealt democratically 
and communicatively with differences are detailed below. 

A democratic way of dealing with differences can be defined as a decision-making 
and implementation process that generates collectively binding decisions of the free 
volition of the people and with reference to the will of the people. 17 On the basis of 
political freedom and political equality being the central values of a democracy, the 
right of the individual to participate in public affairs becomes crucial. 's For effective 
participation it is important that citizens have adequate information for developing an 
'enlightened understanding' of the political issues that have to be decided. '9 

Democratic participation by citizens is realised primarily through free, equal, and 
periodic parliamentary elections on the basis of universal suffrage.2o The influence of 
the European Parliament and national parliaments is accordingly an important crite­
rion for the degree to which differences in the European Convention were dealt with 
democratica:lly. Not only participation through representation, but also the degree of 
participation and interaction2

' inside and outside22 the Convention has to be analysed. 
Which groups of the Convention participated most often in the debates? Did Accession 
State members participate on an equal basis? How often did members of the Conven­
tion refer to one another during the debates? 

A communicative way of dealing with differences can be defined as a decision­
making and implementation process in which arguing and bargaining are the modes of 
communication.23 A clear-cut classification between arguing and bargaining is not 
always easy. Communication on differences rather shifts along a scale from dealing 
with differences predominantly by arguing to dealing with differences predominantly 
by bargaining with a lot of stages in between. ' 

Dealing with differences by arguing means a decision-making process involving an 
intensive exchange of arguments and concepts that aflects the final decision. Arguing 
implies that participants in a discourse are open for the better argument and do not 
stick to fixed preferences: 'Argumentative and deliberative behaviour is as goal oriented 
as strategic action, but the goal is not to attain one's fixed preferences, but to seek a 

17 See the definition of a democratic constitutional state by J. Habermas, <Die postnationale Konstellation 
und die Zukunfl der Demokratie'. in J. Habermas, Die poslna/ianale Kunst.lIo/ion: PaN/i.che Essays 
(Suhrkamp, 1998): 'Der demokratische Verfassungsstaat iSI seiner Idee nach eine vom Volk selbst gewollte 
und durch dessen freie Meinungs- und Willensbildung legitimierte Ordnung, die den Adressaten des 
Rechts erlaubt, sich zugleich als dessen Autoren zu verst,hen', p. 100. 

" E. O. Eriksen, 'Deliberative Supranationalism in the EU', in E. O. Eriksen and J. E. Fossum (eds), 
Democracy in Ihe European Union. Integralion through Deliberation? (Routledge, 20(3). p. 51. 

" R. A. Dahl. A Preface to Economic Democracy (Polity Press. 1985), p. 59. 
2lJ R. A. Dahl, Democracy and its Critics (Yale University Press, 1989), pp. 220-221. 
" A. Wiener, 'Editorial', in A. Wiener and J. Shaw (eds), 'Special Issue: The Evolving Norms of Constitu­

tionalism', (2003) 9 European Low Journaili. 
n Participation from 'outside' the Convention would include contributions by civil society. This type of 

participation is not dealt within this article. 
2l K. Holzinger, 'Verhandeln stall Argumentieren oder Verhandeln durch Argumentieren?', (2001) 42 Poli­

tische Vierteljahresschrift 414-446. 
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reasoned consensus'.24 In my analytical approach the goal of arguing is not only to seek 
a 'reasoned consensus'. A 'reasoned compromise' might be the result of arguing as well. 
Dealing with differences by bargaining is prevailing if status, power, and majority are 
more important for the final political decisions than the better argument. The goal of 
bargaining is to maximise or optimise fixed preferences_25 

Contributions of members of the Convention and of actors in the ratification pro­
cesses are classified as arguing if the aim is to realise an idea or an interest by arguments. 
Arguing requires non-hierarchical conditions of communication, argumentative con­
sistency, openness for the better argument, and compliance with the norms that have 
been agreed upon. 26 Contributions in which members of the Convention and actors in 
the ratification processes are trying to realise an idea or an interest by status, power, or 
majority are classified as bargaining. Did the praesidium of the Convention take the 
arguments of members of the Convention brought forward in the plenary sessions 
seriously? Was consensus defined by the praesidium alone or did it have a real basis in 
the arguments of the 'conventionnels'? 

Having defined a democratic and communicative way of dealing with difference it is 
possible to formulate the hypothesis in a more specific version. The more members of 
the Convention represent adequately different societal groups and cultures of Member 
and Accession states and the more the decision-making process inside the Convention 
is characterised by participation, interaction, and communication on difference in the 
mode of arguing27 the better are the chances for an effective and legitimate constitu­
tional agreement. 

In the next paragraph I will test the hypothesis in two case studies. First, the process 
of decision-making in the European Convention that led to the protocol on national 
parliaments is looked at. Second, the process of decision-making that led to the full­
time president of the European Council is investigated. In the first case we have to deal 
primarily with structural difference of ideas and in the second case with structural 
difference of interests. 

Two methods are combined in researching the potential of difference in the Conven­
tion: a content analysis of the documents and a discourse analysis of the plenary 
debates. The sources I am using for the content analysis are the drafts of specific 
articles, their revisions, and the final text of these articles. For the discourse analysis of 
the plenary debates the sources are the videos of the Convention's plenary sessions with 
an English translation of the debates.28 

III Empirical Findings: The Role of Difference in the European Convention 

A The Representativeness of Membership of the European Convention 

The Convention has not been a democratically elected constitutional assembly. At 
Laeken in 2001, Member State heads of state and government decided to delegate the 

" T. Risse, 'Let's Argue!: Communicative Action in World Politics'. (2000) 54 International Organization at 
7. 

" Ibid, pp. 3, 18. 
,. Ibid., pp. 18-19. 
" J. Habermas, Foktizitiit und Gellung (Suhrkamp, 1992), p. 369. 
" I want to thank Omell. Manzo from the audiovisual services of the European Parliament for making these 

videos available. 
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task of preparing one or more proposals for achieving greater democracy and efficiency 
in an enlarged Union to a Convention. The Convention started its life as a 'preparatory 
body'.29 At the Nice Summit, the Belgian delegation claimed that more effective pro­
cedures for institutional reform had to be found. The Belgian move was initially 
supported only by Germany, Finland, and Portugal.JO The other Member States agreed 
to the Laeken Declaration because they were convinced that intergovernmental 
bargaining would be the crucial factor of constitution making regardless of the 
ConventionY The 'top-down' setting-up of the Convention is also demonstrated by 
pre-nomination of the presidency. 

Nevertheless, membership of the Convention was far more representative than the 
membership of intergovernmental conferences. It should not be forgotten that it was 
considered progress when, for the first time in the history of European integration, two 
members of the European Parliament, Elmar Brok and Elisabeth Guigou, were able to 
attend meetings of the representatives of governments once a month (I) during the 
1996/1997 Intergovernmental Conference that led to the Treaty of Amsterdam. It is a 
long way from this step to the innovation of the European Convention. In the dynamic 
system of the European Union it was accomplished within four years. 

The European Convention with its 105 members, comprising the presidency of 
Giscard d'Estaing, Giuliano Amato, and lean-Luc Dehaene, 15 representatives of 
Member State governments, 30 representatives of Member State parliaments, 13 
representatives of Accession State governments, 26 representatives of Accession 
State parliaments, 16 European Parliament representatives, and 2 Commission re­
presentatives, was definitely much more representative than intergovernmental con­
ferences (Table I). It was an innovation to include accession countries in the decision­
making process, although they did not participate on a fully equal footing. The 
Sloven ian parliamentarian Alojz Peterle became a 'guest' in the praesidium, and Acces­
sion State 'convention nels' were unable to block a consensus reached by Member 
State 'conventionnels' Y Only 17 of the 105 Convention members--some 16o/o-were 
women. The multicultural character of many Member and Accession States was not 
taken into account, either. 'Here the deficit is even more severe than in relation to the 
paucity of women, since it amounts to an almost complete silence' .33 

Members of national parliaments, constituting the biggest group in the Convention 
(56 of 105 members), are said to have been the 'least cohesive' group. They lacked a 
common culture and the capability to act as a single body.34 In my view, more research 
is needed to evaluate the influence of national parliaments in the Convention. One has 
to take into account that 44.6% of~embers of national parliaments have been minis­
ters in their former careers and therefore had political experience in parliaments as well 

" J. E. Fossum, 'Still a Union of deep diversity? The Convention and the Constitution for Europe', in 
E. Q. Eriksen, 1. E. Fossum and A. 1. Menendez (eds), Developing (/ Conslilution/or Europe (Routledge. 
2(04), p. 233. 

l<l P. Magnene, 'Deliberation or Bargaining? Coping with Constitutional Conflicts in the Convention on the 
Future of Europe', in Eriksen. Fossum and Menendez, op. cit. note 29 supra at 210 for a detailed analysis. 

31 Ibid 
" J. Shaw, 'Process, Responsibility. and Inclusion in EU Constitutionalism', (2003) 9 European Law Journal, 

57. 
" Ibid .. 59. 
34 C. Closa, 'The Convention method and the transformation of EU constitutional politics' in Eriksen, 

Fossum and Menendez, op. cil. note 29 supra. at 189. 
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Table 1. Composition of the European Convention 

Members 

Presidency 
European Parliament 
European Commission 
National Parliaments·~-Member States 
National Parliaments-Accession States 
Governments-Member States 
Governments-Accession States 
Total 
Women 
Representatives of Accession States 

Number 

16 
2 

30 
26 
15 
13 

105 
17 06%) 
39 (37%) 

as in governments.35 Thus, they represented a double difference: Difference in parlia­
mentary experience with regard to their specific home state and difference in experience 
with regard to legislative and executive bodies.J6 This representation of difference in 
democratic practice may well prove to have been an advantage in the quest for solu­
tions in the Convention. 

One such solution that suggests difference was a potential is the protocol on the role 
of national parliaments in the European Union. The decision-making process in the 
Convention that produced this solution is a good example for a democratic and 
communicative handling of difference in ideas. 

B Difference of /deas in the European Convention 

There is a structural difference of ideas between a European democracy in which 
national parliaments are primarily represented by their governments and a European 
democracy in which national parliaments are represented as institutions in their own 
right with their own specific tasks on the European level. This structural dilTerence of 
ideas became concrete in the European Convention's debate about different concepts 
for a greater involvement of national parliaments in European politics. One issue was 
whether a new institution for national parliaments at the European level was needed.31 

The first debate in the plenary session on 7 June 2002 showed that a vast majority of 
Convention members was in favour of national parliaments playing a greater role. The 
secretariat had prepared a paper describing the role of national parliaments in the 
architecture of the European Union (CONV 67/02). The plenary debate addressed four 
questions, including whether it was useful for Member States to compare practices of 
parliamentary control over government and to establish 'best practices'. Procedures in 
Finland and Sweden were debated. Some members of the Convention proposed that 
representatives of national parliaments join the government delegation of their country 
to the Council. There were also proposals to strengthen the effectiveness of COSAC 

" Twelve oDO members from Member State parliaments (40%) and 13 of26 members from Accession State 
parliaments (50%) have been ministers in their fonner careers. 

,. I want to thank Gisela Stuart for giving the idea to research how many members of national parliaments 
had executive experience as welL 

" CONY 68102 of 31 May 2002, No. 2.iv: 'Would it make sense to create a new organ for a collective 
representation of nalional Parliaments" If yes, what should be Ihe composition and competenees of such 

an organ?'. 
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Table 2. Participation in the Convention Debate on 
Parliaments, Plenary Session, 7 JlIlIe 2002 

Source of contribution 

European Parliament 
European Commission 
National Parliaments-Member States 
National Parliaments-Accession Stales 
Governments-Member Slaies 
Governments,- Accession SIll les 
TOlalnumber of contributions 
Women 
Representatives of Accession Stales 

Number 

17 
2 

30 
13 
6 
2 

10 
16 
15 

(Conference des organes dans les affaires communautaires et eurol:>ee:nn.e! 
d!'!s parlements de I'U nion europeenne). On the whole, a wide range of possibilities was 

97/02). In the debate on 7 June 2002 fmm 9.30 until 12.50, 
Convention members used a 'blue for immediate intervention five times, and, in 
a total of 70 contributions, the interventions of fellow members were referred to 30 
times. 

Many members from accession countries contributed to the debate. When, for 
instance, the Slovenian MP Peterle pleaded in favour of the Scandinavian model 

control, Vice-President and chairman of the session, Giuliano Amato, 
commented: 'Excellent!'. Lithuanian MP Andriukaitis met with a positive 

proposing a multilateral agreement between the Parliament and 
national It cannot be said, however, that accession country members 

equal status in the debate on national With 15 interventions, 
representatives of Accession States were in the debate in 
proportion to the composition of the Convention (Table 2). 

Parliamentarian clearly most actively: 60 of 70 contri-
butions, 86% of the total, were made by This does, of course, rellect 
the overall ofthe Convention and the ofthe debate on 7 June 2002. 
The structure in the debate shows a The United A.>U~'UUI'" 
took first place with five contributions, followed Finland and Italy with four, and 
Austria and Denmark with three. Then there was a broad middle-field with countries 
that made two contributions. the countries that intervened only once, five 
were Accession States. Lastly, there were three countries that did not intervene at all: 
Bulgaria, the Czech Republic, and Estonia. 

While the Latvian representative Maris Sprindz'uks many members of 
the Convention did not pay attention. became so blatant that session chairman 
Amato called the session to order: 'Please, no assemblies aroWld the room!'. 
But indicated by gesture that he not mind. J8 

Such modestv was not the of Member States or the European 
When Commissioner Michel Barnier exceeded his speaking time, 

Amato again intervened: 'I can understand that there are only 2 Commissioners in the 

38 European Convention, Plenary session, 7 June 2002, Video No. 12, Archive, 
" C. Closa, 'The Convention method and the transformation of EU constitutional 

Fossum and Menendez, op. <:il. nOle 29 supra, at 19L 
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Convention. But we can't tum the Convention into Orwell's animal farm. We must all 
be .4(j And later on in the debate, MEP Alexander Earl of Stockton used his blue 
card to criticise members of the Convention for exceeding their allotted time in the 
debate. He explicitly mentioned his friend Bamler' who was able 'to tum three 
minutes into five'. Stockton 'You should, in future, and I would like 
to formally suggest that when the time limit is reached the is cut off 
at that moment, without fear or favour'. 'That's a good , Giuliano Amato 
answered.41 

Evaluation of the debate on national shows that it was interactive. 
half of all oarticioants referred to one another in their contributions-either 

as 'as many members have said', 
or really taJclng up the argument of another member. And of 30 'conventionnels' who 
referred to others, half took up the argument of another member at length. 

Table 3. Interaction in the Convention Debate on 
National Parliaments, Plenary Session, 7 June 2002 

Type of inleraclion 

Reference by Convenlion members to olle 
anolher-Iolal number 

Reference to another Convention member name 
Reference to 'many members' of the Conv.ention 
Reference laking up the argument of another member 

at length 

Not": ·Out of. total number of 70 contributions. 

Number 

30· 

8 
7 

15 

In 40 out of 70 contributions the difference between a and an inter-
Union was emphasised (Table 4). In 32 out of these 40 con­

tributions in addition members of the Convention discussed the difference between 
a new institution for l1ational parliaments and not a new institution. The 

difference concerning a new institution for national was seen as a more 
technical question of how to reach more influence for national parliaments in the 
European Union. Thus, this difference between institutional concepts was based on the 
common conviction that national parliaments should become more influential. Com-
munication on difference concepts for strjenl~thjening 

by the more commWlication on difference 
and an intergovernmental Europe.42 Yet, the debate on national parlillmen1ts 
concrelisation of the structural difference of ideas between a and an 

The debate rather to a structural difference of ideas 
with regard to European and to new options for more oarticioation of 
national oalrlialmlmts. 

.. European Convention. Plenary session, 7 June 2002, Video No. 12, Archive, University of Hamburg, 
protorol, 16, 

" European Convention. Plenary session, 7 lune 2002, Video No. 12, Archive, University of Hamburg, 
40, ., Magnetle and K. Nicolaidis, the shadow of Rhetoric', (2004) 

27 West European Politics, 390 emphasise that the versus the intergovernmentalist split 
11.,. been very intluential ill the debates of the Um,'enIlOIl 
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of lPn::pa.ril1kg one or more proposals for achieving grea ter democracy and etnclel~CY 
Union to a Convention. The Convention Slarted its life as a 'preparatory 

29 At the Nice Summit, the Belgian delegation claimed that more effective 
cedures for institutional reform had to be found. The move was 
supported by Finland, and Portugal.30 The other Member States 
to the Laeken Declaration because they were convinced that 
bargatining would be the crucial factor of constitution 
Convention.'1 The setting-up of the Convention is also demonstrated 
pre-no:min:ati()D of the pre:sld,ency. 

Nevertheless, membership of the Convention was far more than the 
meml1ershln of intergovernmental conferences. It should not be t",·"",ttp,n 

considered progress when, for the firsllime in the two 
members of the Parliament, Elmar Brok and Elisabeth were able 10 
attend meetings of the representatives of governments once a month (!) the 
199611997 Intergovernmental Conference that led to the Treaty of Amsterdam. It is a 
long way from Ihis step to the innovation ofthe Convention. In the dynamic 
system of the European Union it was fOllr years. 

The European Convention with its 105 members, the of 
Giscard d'Estaing, Giuliano Amato, and Jean-Luc Dehaene, 15 of 
Member State governments, 30 representatives of Member State 13 
representatives of Accession State governments, 26 of Accession 
State parliaments, 16 EUropean Parliament representatives, and 2 Commission re-
presentatives, was definitely much more than mterl~mlernrrlen.taJ 
ferences (Table I). It was an innovation to.include accession "",nnl,.1I·o 

making process, although they did not participate on a The 
Siovenian Alojz Peterle became a in the nr:.""Hnlln, 

sion State 'conventionnels' were unable 10 block a consensus reached by Member 
Stale 'convenlionnels'.32 Only 17 of the 105 Convention member~ome 16%--were 
women. The multicultural character of many Member and Accession Stales was not 
taken into account. either. 'Here the deficit is even more severe than in relation to the 

of women, since it amounts to an almost silence'.)) 
Members of national parliaments, the group in the Convention 

(56 of 105 members), are said to have been the 'least cohesive' group. They lacked a 
common culture and the capability to act as a body.34 In my view, more research 
is needed to evaluate the influence of national in the Convention. One has 
to take into account that 44.6% of members have been minis-
ters in their former careers and therefore had oolitical exoerience in oarliaments as well 

J. E. Fossum, 'Still a Union of 
E. Q, Eriksen, J. E Fossum and 
2004). p. 233 . 

., P. Magnene, 'Deliberation or ljafl1.allllnJ(: 
Future of Europe', in Eriksen. 

II Ibid. 

lbe Convention and the Constitution for Europe'. in 
(eds), Developing" Constitution/or Europe (Routledge, 

Constitutional Conllicts in the Convention on the 
eil. note 29 supra al 210 for a detailed analysis. 

II J, Shaw, 'Process, Responsibility. and Inclusion in EU Constitutionalism', (2003) 9 European Law Journal, 
57. 

II Ibid .• 59. 
J4 C Clos., 'The Convention method and the transfol7llalion of EU constitutional politics' in Eriksen, 

Fossum and Menendez, op. cil. note 29 supra, at 189. 
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Table 1. Composition European Convention 

Members 

Presidency 
European Parliament 
European Commission 
National Parliaments-Member Stales 
National Parliaments-Accession Stales 
Governments-Member Slates 
Governments-Accession States 
Total 
Women 
Representatives of Accession Stales 

Number 

3 
16 
2 

30 
26 
15 
13 

105 
17 (16%) 
39 (37%) 

as in governments. Thus, they a double difference: Difference in 
"YnPri~nce with to home state and difference in eX1DCI'ierlce 

1,,"I~I.'h'\J'''' and executive bodies.36 This of difference in 
democratic may well prove to have been an advantage in the quest for solu-
tions in the Convention. 

One such solution that suggests difference was a is the on the role 
of national parliaments in the Union. The decision-making process in the 
Convention thaI this is a example for a democratic and 
communicative handline of difference in ideas. 

B in the EuroDean Convention 

There is a structural difference of ideas between a European democracy in which 
llational are represented by their governments and a European 
democracy in which national are represented as institutions in their own 

with their own tasks on the European level. This structural difference of 
ideas became concrete in the Convention's debate about different concepts 
for a greater involvement of national parliaments in European politics. One issue was 
whether a new institution for national parliaments at the European level was needed.37 

The first debate in the session on 7 June 2002 showed that a vast of 
Convention members was in favour of national parliaments 
secretariat had a paper describing the role of national in the 
architecture of the European Union (CONV 67102). The debate addressed four 
QUestiOllkS, iIlcl:udlmg whether it was useful for Member States to comDare Dractices of 
pa.rIiElmt:ntary control over government and to establish 'best pn 
Finland and Sweden were debated. Some members of the Convention proposed 

of national the government dellegation 
to the Council. There were also proposals to strengthen the effectiveness of COSAC 

Twelve of 30 members from 13 of26 members from Accession SllIte 
parliaments (50%) have been ministers in fonner careers. 

,. I wanllO thank Gisela Smarl for giving the idea to research how many members of national parliaments 

had executive as well. 
" CONV 68102 31 May 2002, No. 2,iv: 'Would it make sense to creale a new organ for a collective 

representation of national Parliaments? If yes, what s~ould be the composition and compelenees of such 
an organ?r, 
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Table 2. Participation in the Convention Debate on 
1\I~"iAM~' Parliaments, Plenary Session, 7 June 2002 

Source of contribution 

European Parliament 
European Commission 
National Parliaments-Member States 
National Parliaments-Accession Slates 
Government~~~~Member Stales 
Governmenl$~~~Accessio" States 
Total number of contributions 
Women 
Representalives of Accession Siaies 

Number 

17 
2 

30 
13 
6 
2 

70 
16 (23%) 
15 (21%) 

(Conference des specialises dans les affaires communautaires et europeennes 
des de On the whole, a wide range of possibilities was 

97/02). In the debate on 7 June 2002 from 9.30 until 12.50, 
rr .... "'pnt'nn members used a 'blue card' for immediate intervention five times, and, in 
a total of 70 contributions, the interventions of fellow members were referred to 30 
times. 

Many members from accession countries contributed to the debate. When, for 
instance, the Siovenian Peterle pleaded in favour of the Scandinavian model 

",,,.li.,",,." •• ,,,, control, Vice-President and chairman of the session, Giuliano Amato, 
commented: 'Excellent!'. Lithuanian MP Vytenis Andriukaitis met with a positive 

,w"nr,.;r,a a multilateral between the Parliament and 
It cannot be however, that accession country members 

status in the debate on national parliaments. With 15 interventions, 
reIJreSerltaltiv!:s of Accession States were in the debate in 
proportion to the composition of the Convention (Table 2). 

Parliamentarian representatives participated most 60 of 70 contri-
86% of the total, were made This does, of course, rellect 

the overall comoosition of the Convention and the subject ofthe debate on 7 June 2002. 
parti(:iPllticm in the debate shows a The United n,lll';'''VI'' 

with five contributions, followed by Finland and with four, and 
Austria and Denmark with three. Then there was a broad middle-field with countries 
that made two contributions. the countries that intervened once, five 
were Accession States. Lastly, there were three countries that did not intervene at all: 
Bulgaria, the Czech Republic, and Estonia. 

While the Latvian representative Maris SprindzlJks was speaking, many members of 
the Convention did not pay attention. became so blatant that session chairman 
Amato caned the session to order: 'Please, no assemblies around the room!'. 
But Sorindzuks indicated by gesture that he did not mind.38 

not the rule for representatives of Member States or the Rll,rO'''''"tn 
Commission.39 When Commissioner Michel Barnier exceeded his time, 
Amato again intervened: 'I can understand that there are only 2 in the 

'" Convention, Plenary session, 7 June 2002, Video No. 12, Archive, 
" C. 'Tbe Convention method and Ihe transfonnation of EU constitutional 

Fossum and Menendez, op. cil. note 29 supra, at J9L 
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Convention. But we can't turn the Convention into Orwell's animal farm. We must all 
be .41) And later on in the debate, MEP Alexander Earl of Stockton used his blue 
card to criticise members of the Convention for their allotted time in the 
debate. He explicitly mentioned his 'good friend Baroier' who was able 'to turn three 
minutes into five'. Stockton 'You should, in future, and I would like 
to forma!ly suggest that when the time limit is reached the micronhone is cut off 
at that moment, without fear or favour'. 'That's a good suggestion' 
answered.'1 

Evaluation of the debate on national parliaments shows that it was interactive. 
half of aU referred to one another in their contributions-either by 
a fellow member or statements such as 'as many members have said', 

or really up the argument of another member. And of 30 'conventionnels' who 
referred to others, half took up the argument of another member at length. 

Table 3, Interaction in the Convention Debate on 
National Parliaments, Plenary Session, 7 June 2002 

Type of interaction 

Reference by Convention members 10 one 
another~-tolal number 

Reference to anolber Convention Inember by name 
Reference to 'many members' of Ihe Convention 
Reference taking up the argument of another member 

al length 

Note: 'Oul of a total number of 70 contributions. 

Number 

30' 

8 
7 

15 

In 40 out of 70 contributions the difference between a and an inter-
,,,,·vernrr.entlll European Union was (Table 4). In 32 out of these 40 con­
tributions in addition members of the Convention discussed the difference between 

a new institution for national and not a new institution. The 
difference a new institution for national parliaments was seen as a more 
technical how to reach more influence for national in the 
European Union. Thus, this difference between institutional concepts was based on the 
common conviction that national should become more influential. Com­
munication on difference between concepts for stren!~themng 

by the more 'communication on difference a SUIi>Iillli:lUUmU 

42 Yet, the debate on national parliaments is no 
cliff",rl"n,,,,, of ideas between a and an 

intergovernmental Europe~ The debate rather to a of ideas 
to European democracy and to new ootions for more oarticioation of 

.. European Convenlion, Plenary session. 7 June 2002. Video No. 12, Archive, University of Hamburg, 
protocol, 16. 

41 European Convention, Plenary session, 7 June 2002, Video No. 12, Archive, University of Hamburg, 
protocol,4O. 

" P. Magnelle and K, Nicolaidis, 'The European Convention: .I1arpuDllng 
27 West EllfOf)l!QI'I Politics, 390 emphasise that lb. SUI)ra,nalio~laltst 
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Table 4. Communication on difference in the Convention 
debate on National Parliaments, Plenary Session, 

7 June 2002 

Type of communica tion 

Stating a difference 
Stating a difference between a supranational and an 

intergovernmental EU 
Out of these 4D contributions slating in addition a 

difference between having! not having a new 
institution for national parliaments 

Stating a difference only between having!not having 
a new institution for national parliaments 

Dealing with difference by the way of arguing 
Dealing with difference by the way of bargaining 

Note: 'Out of a total number of 70 contributions. 

Number 

43' 
40 

32 

42 

Not many members of the Convention were in favour of a new institution for 
national parliaments at the European level. The few advocates of a new institution for 
national parliaments insisted that the proposal should not be removed from the agenda 
without further discussion: Portuguese MP Maria Eduarda Azevedo said: 'A new 
chamber for national 'parliaments is worth a debate without prejudices'.4) Similarly, 
Baroness Scotland of Asthal from the British House of Lords argued: 

We all agree that we must think creatively to develop a new environment within which national 
parliaments will be able to contribute effectively to the European debate ... The UK has contributed 
some ideas to the debate. My Prime Minister's proposal for a body of national parliamentarians to 
police subsidiarity, for example. Others have put forward interesting ideas. In particular. I would like to 
commend Mr. Bruton's thoughtful contribution to this Convention and that of the Swedish and 
parliaments. We are very encouraged by this and feel that we must seize the opportunity to examine a 
wide range of proposals on their merits and without preconceived prejudices.44 

Another member of the Convention, Dutch MP Rene van der Linden, admitted that he 
had not yet made .up his mind: 'Frankly-I'm not sure what my stance will be'. He 
wanted to wait for the results of the working group.45 The debate was thus a real one 
in that it was not clear from the beginning what the best solution would be for giving 
national parliaments a greater role. 

President Giscard d'Estaing was disappointed by the debate on national parliaments. 
Did public opinion note expect mort: than just improving the system? Should there not 
be a more dramatic approach? The working group, to his mind, should take a 'bolder 
approach with a higher democratic profile'.46 

The working group on national parliaments was headed by Gisela Stuart from the 
British Parliament. The group held its first meeting soon after the plenary debate at the 

., European Convention. Plenary session. 7 June 2002, Video No. 12, Archive, University of Hamburg, 
protocol, 38. 

.. European Convention. Plenary session. 7 June 2002, Video No. 12, Archive, University of Hamburg, 
protocol, 31. . 

., European Convention. Plenary session, 7 June 2002, Video No. 12, Archive, University of Hamburg, 38 . 

.. European Convention. Plenary session. 7 June 2002. Video No. 12, Archive, University of Hamburg, 
protocol, 41. 
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end of June. Members of the working group described the experience of their national 
parliaments with participation in European decision-making. Swedish MP Soren 
Lekberg, for example, pleaded for a strong role for national parliaments in European 
matters, and explained the Swedish example (Working Group IV, Working document 
18 of 3 September 2002). In this paper Lekberg made reference to the plenary debate 
and to the arguments of Convention members who believed an active role for national 
parliaments at the European level would be jeopardise the effectiveness of the Council. 

Finally, the working group tabled two recommendations. First, there should be a 
mechanism giving national parliaments the opportunity to monitor the principal of 
subsidiarity at an early stage in the legislative process. 'Most members' of the working 
group were in favour of this recommendation. Second, members agreed that COSAC, 
as a conference of parliamentarian committees on European affairs, should be 
strengthened. Interparliamentary conferences between committees of the European 
Parliament and of national parliaments on a broad range of subjects should be made 
possible (CONY 353/02) .. 

On 18 March 2003 the next important plenary debate on national parliaments took 
place. In this debate it became more obvious that the structural difference of ideas was 
about a European democracy in which parliaments are represented by their govern­
ments versus a European democracy in which parliaments participate as institutions. In 
preparation of the debate Gisela Stuart, together with II members and alternate 
members, submitted an amendment proposing a power of veto for national parliaments 
and direct access of national parliaments to the European Court of Justice at the end 
of the early-warning system. The two proposals read: 'Where at least two-thirds of the 
chambers of national parliaments (counting for this purpose a unicameral parliament 
as two chambers) issue reasoned opinions on the Commission's proposal's non­
compliance with the principles of subsidiarity or proportionality, the proposal shall not 
be proceeded with'. And: 'The Court of Justice shall have jurisdiction to hear actions 
brought by national parliaments on grounds of infringement of the principles of 
subsidiarity or proportionality'.'7 Both proposals went quite a long way in giving rights 
to national parliaments and it does not come as a surprise that out of 11 members 
signing the amendment, three members came from a state with a strong tradition of 
parliamentary sovereignty (Gisela Stuart, David Heathcoat-Amory, and Lord Tom­
linson from Great Britain). 

The debate on the two proposals in the plenary session on 18 March 2003 was very 
lively, with many referals of members of the Convention to one another. In 27 contri­
butions out of 66 there was no reference to another member of the convention, while in 
the other 39 contributions members of the Convention were referring 61 times to one 
another. And 25 times in these references members of the Convention were taking up 
the argument of a colleague at length (Tables 5 and 6). 

The structural difference of ideas on European democracy became concrete in 
the Convention between those members advocating giving national parliaments real 
decision-making power on the European level and those members preferring to limit 
the influence of national parliaments. Gisela Stuart argued that the early-warning 
mechanism had to be strengthened. Reconsideration of a proposal by the Commission 
would not do. The national parliaments should be given the possibility to stop a 
proposal, to have a 'red card'. 

., Document of the European Convention, SUB 52 and CONV 610/03 of 12 March 2003. 
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Table 5. Participation in the Convention Debate on 
National Parliaments, Plenary Session, 18 March 2003 

Source of contribution 

European Parliament 
European Commission 
National Parliaments-Member States 
National Parliaments-Accession States 
Governments-Member States 
Governments-Accession States 
T olalnumber of contribUlions 
Women 
Representatives of Accession States 

Number 

14 
2 

27 
9 

12 
4 

66 
II 
13 

Table 6. interaction in the Convention Debate on 
National Parliaments, Plenary Session. 18 March 2003 

Type of interaction Number 

Reference by Convention members to one 61' 
anotber-total number 

Reference 10 another Convention member by name 24 
Reference 10 'many members' of the Convention 12 
Reference taking up tbe argumenl of another member 25 

at length 

No/e: ·OUI of a lotal number of 66 contribulions. 

If one third of parliaments reconsideralion is a significant slep, bUI will not be taken very 
seriously if consequences do oot from il when we get toa much grealer level of dissent . , . Therefore 
I would suggest 10 change it to one-Ihird, yellow mechanism; Iwo·lhirds, the Commission may nol 
proceed but can 

Lamberto Dini from the Italian parliament was such a red card. 

First of all. if Ihe Commission were to make a proposallhal was objected to by two·thirds of parlia· 
ments, thaI would mean Ihal il waS an il would mean thai the Commission was OUI 
of ils mind. So we should nol Iry 10 envisage a It is enough 10 have the trigger of one-third. 
if we accept the red card for lhe Iwo-thirds proposal it means giving nalional parliaments the power of 
veto over the initiative of tbe Commission( And Ihal we should not do" 

Gisela Stuart retorted: 

do not one momenl wish 10 suggest. that the Commission would ever be crazy enough to propose 
something Ihat would be objected by Iwo-Ihirds of national parliaments. However I am also a realist. 
This is 10 last us for at leasl 50 years. Just in case-just in case!-Ihere was a lemporary 
momenl in Ihe Commission. we should have Ihis.'" 

Members who were against the veto that such a veto would not fit into the 
system of governance of the European Union. After all, ministers of Member States 
were silling in the Council beinl! accountable to the majority of their pa.rmlm1em[s . 

.. European Convenlion. Plenary session. 18 March 2003, Video No. 40, Archive, University of Hamburg, 
protocol, 4. 

" Ibid .. protocol, 8. 
,. Ibid., protocol, 26. 

Q 2000 The Autbor 
Journal compilation BlackweU Publishing Ltd. 2006 

777 

) 
European Law Journal Volume 12 

Andrew Duff from the European Parliament put the short nlll'.tt,,,n· 

what is the Council for7'51 The members of the ,--,,,,,'''II{lUII «I'I'J'«UUI::I". 

Giscard made the 'conventionnels' laugh when he remarked: 'Je vous 
que c'est la premiere fois Qu'on entend applaudir Ie Conseil dans la Convention' 

Table 7. Communicalion on Difference in the Convention 
Debate on National Parliaments, Plenary Session, 

18 March 2003 

Type of communication 

Sialing a difference 
Slating a difference between having a veto for national 

parliaments or not 
Staling a difference between having direct access of 

nalional parliaments to the Coun of Justice or not 
Menlioning the difference concerning lbe velo as well as 

the difference concerning direcl access 
Dealing with difference by the way 
Dealing with difference by tbe way 

Note: ·Out of a total number of 66 contributions. 

Number 

40· 
17 

14 

9 

33 
7 

Only six members of the Convention spoke in favour of the veto while 
20 members spoke against the veto, The idea to give national ",,,m,,,,,,", .. 
to the European Court of Justice met with support: 16 were in favour of the 

and 7 speakers pleaded The concrete differences between granting or 
not national the possibility to stop proposals of the 
Commission and to direct access to the Court of Justice or not were 
dealt with by members the Convention in a communicative way. Arguments did 
matter in 33 contributions while members of the Convention had fixed preferences in 

proposals did not find their way into the final text of the Convention. But the 
draft of the on national parliaments from 27 2003 was 

amended after the debate. The took into account the many contributions in 
favour of the right of national to actions before the Court of Justice 
on of the principle of and decided that each 
Member Sta te can detennine whether be 
the Court of Justice.53 The debate shows tbat in the Convention 
and had an impact on the final text. It was an impact that favoured difference in the role 
of national parliaments in Qualifying the work of the Convention as 

in the shadow of not consistent with the facts. 

decisions how to reach a greater involvement 

51 ibid., prolocol, 12. 
" Ibid. 

on 5 June 2003 the 
palrllamc:nts in the European 

" European Convenlion CONY 72411103 REV I of 28 May 2003, 144. 
'" Magnelle and Nic'Ol.idis. op. cit. nole 42 sup'a, p. 381. 
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Union had been made.55 The draft protocol on the role of national parliaments had 
existed since 28 2003.56 Therefore it is no that members of the Convention 
did not discuss at great length any more different ideas for 
of national parliaments. But the fact that critical comments on the were made 
until the very last moment demonstrates that was the mode of communication 
on difference in this debate as well. 

The Portuguese Maria Eduarda Azevedo stressed that national parliaments 
had to be effectivelv involved in the European arena. She pointed to the to 

in the European Union-now. This chance 
honestly-there should be no to the In her view, the 

interparJiamentary conferences should exchange like 
the common and 
conferences should not only be mentioned in a protocol, but in the first part of the 
Constitutional 57 

The French representative, Hubert Haenel, regretted that there would 
be no congress of the With reference to the fellow member, he 
therefore in favour of at least an conference.58 The British 
MP David Heathcoat-Amory criticised the solution the maioritv of the 
Convention: 

Mr. President, a of quick points. First, regarding subsidiarity, 
bUllhere is an Article 1-9 says that national parliament 
subsidiarity principle, a power; but the prolocol only grants lIalional parliaments a 
request. The matter has to be then the Commission can proceed anyway. So I 

the various parts of this Constitution into line with each other to ensure consistency. 
power it has got to be backed up with an actual power." 

Again, the structural difference between two in the 
Iropean Union can be discerned. 
President Giscard idea of a 'congress of the had no prospect of 

success. In the plenary session of 5 June 2003 he stressed that he had abandoned it: 'The 
article on the Congress I it to be .60 Not in all 
areas, members of the Convention have been successful in 
and the The in the Convention and difference 
between big and small countries a role in many institutional such as 
a full-time President of the European Council. But as far as the debates and the 
aei:lslon-makllng process on the of national are concerned one has 
to say that arguments a rol.e for the final decision. Different in 

" In this debate, again. parliamentary (68"/. ofaJ1 contri· 
butions), women were in participation (24% of all and Accession State 
members underrepresented ill participation (23% of all cOlltributions) in proportion 10 the composition of 
the Convention. 

S< Europeall Convention CONV 72411103 REV I of 28 2003. 
" European Convention, Plenary session. 5 June 2003, No. 54, Archive, University of Hamburg. 

" 
5' 

9. 
Convention. Plenary session,S June 2003, Video No. 54, Archive, University of Hamburg, 

19. 
Convention, Plenary session, 5 June 2003, Video No. 54, Archive, University of Hamburg, 

protocol, 53. 
6IJ European Convention. Plenary sessinn, 5 June 2003, Video No. 54, Archive. University of Hamburg, 

protocol, 5. 
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proved to be a energy for findine: a solution for the 
palrliame,nts in F:U1r"n~"n 

the Convention on the influence of national parliaments on .... llmnean 
en,gerldered a for the participation of national 

of Aua 
parliaments about all Commission proposals at the same time as the Euro­
pean Parliament and the Council of Ministers. Within six weeks of notification of the 
Commission's proposal, any national may send a 'reasoned 

it considers that the in does not with the ,,"';nMnlp 

subsidiaritv'{§5 of the protocol on the of the pnlrlClI>les 
In cases where reasoned from national parliaments repre-

sent at least one third 'of all the votes allocated to the Member States' Parliaments and 
their chambers' (§6), the Commission has to review its proposal. After review, however, 
the Commission is free to maintain, amend or withdraw the At the end of the 

the Court of Justice shall have to of 
infrin"'''ment of the by act in accordance 

rules laid down in Article HI-266 of the Constitution member states, or 
notified by them in accordance with their legal order on behalf of their national 
Parliament or a chamber of i1'.61 

From the problem-solving point of view, the for national 
has two National parliaments 

review of a by 
sutls:idliality to the European Court 

Yet, with 
say in European and 

where govemments are and more power, the solution by the 
Convention's draft is an important step forward towards a more democratic European 
Union.64 And as the capacity of decisions grows with the 

these on the role of 
could be a contribution to the of the 

.cun"I:X:~,1J Union. This protocol cannot be described in my view as an 'improved status 
J t is a progress for the influence of national on European 

nnl;t;l'~66 "nrt only the will tell to what degree parliaments will make use 

on the role of national is an for the 
of differences for European constitution making. For the partic:ipllti()D 

"'''Tli"ml''nl. at the European level it can be shown that differences 

., Protocol On of Ihe principles of subsidiarity and .mo .... ,rt:ion:alilv 
62 C. Landfried, '1m sol! ein Parlamentsparlament enliSCt,ei~len' 

10 May 2003, 10. 
., A. Stone Sweet, The Judicial Cons/ruction Press, 2004}, p, 96. 
.. A·M. Slaughter, A New World Order (Princeton Press p. 122, argues that more demo· 

cracy in a supranational organisation like the European Union can be gained by networks of national 
parliamen 

6l Magnelte and Nicolaidis, op.cil, note 42 p.39L 
.. One has 10 emphasise that it is a progress because one has to wait first if the Constitutional 

Treaty will be ratified and which the national parliaments will malee use of the new 
p",iv."",ming system. For a sceptical view see M. Nat;onale Parlamentt in der EU (V &< R onipress, 
2OOS). p. 
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differences were advantages for the Convention's output. 
Members of the Convention managed to use this poterltiall. 

parlulm,enl:ary influence on El.llfOlpeslll 

many members of the Convention as an country where the ""rli"mpnl 

influence at the European level. Different ways of more influence for 
national at the European level were debated. 

Though not many members of the Convention were in favour of a new institution, 
this idea was discussed, as well. President Giscard was unable to use his status 
to impose his idea of a congress of the In sum, structural difference of ideas, 
the concretisation of these ideas in institutional concepts, and different 

important resources for the Convention's answer to 
parti(ipi!lti(m of national parliaments in the Union. 

Even though there have been ongoing discussions about a greater role national 
since Maastricht it has been the Convention that found a solution. 

"{)'mr"1T1~nn with discussions and as for the so-called 
Nalpolitamo report of the European the solution of the Convention can be 
characterised as innovative.68 

C in the Eurooean Convention 

There has been a great deal of structural difference of interests in the Convention in 
institutional matters like the composition ofthe Commission, and a 
permanent of the Council (Title IV of Part I of the The 
decisive debate took on 15 2003. Members of the Convention referred to 
the contributions members 39 times, and used blue cards II times during the 

session from 9.45 to 12.'10. A total of 650 amendments were tabled. At the 
oegmmng of the debate there was a discussion on inside the Convention. 

members of the Convention had signed a motion additional me~l.ll~gs 
because there would not time for adequate discussion of policies. Heathcoat­
Amory from the British Parliament wanted to make sure that the arguments of 
members of the Convention were taken into account by the praesidium: 

Mr. President, when Ihe revised lext of Parli is available, I ask Ihal the changes that have been made 
to it be made clear. There should also be an explanation of the origin of Ihe amendments that bave been 
accepted and the Ihatthey atlracted, in order that we can be sure Ih.t the 
Ihe text arise from our and do not come down from above like the lablels from 
Sinai.'" 

Not only members in but also members in the could remember a 
text 'down from above like the tablets from Mount Sinai'. On 22 2003, 
President Giscard d'Estaing presented a first draft on 'The Union's Institutions' to the 
press, tbat had not been discussed. The draft that 'the European 
Council shall elect a by for a term of two and a half years, 
renewable once' The oresident a vice-oresident. elected for the 

" European Parliament. Report on Parliament and the nalional parliaments 
integration of 23 January 2002. Napolitano. 
on this point take Magnettc and op, cil. note 42 supra, p, 39. .. Convention, Plenary session, 15 May 2003, Video No. 47, Archive, University of Hamburg, 

10. 
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same term and the same .m Such a post of vice-president had been 
discussed neither in session nor in the praesidium.71 

'Conventionnels' institutional reform at a very late stage wanted no further 
In the plenary debate on 15 May 2003 their opposition to a 

permanent of the Council.72 But even in heated debate on institutions, 
members the Convention discussed innovative solutions, such as a elected 
president of the European Union. from the Greek government 
proposed a elected Union. John Bruton from the 

parliament supported 

Here, we are having a debate between institutions, and most 
Commission does, 10 identify what the Council does, 10 what the Parliament does, they would 
not know. They do not know because Ihey are not COll5ll1led in a real way. The most any person can do 
in a European election is to change one MEP oul of seven hundred, by virtue of their vote. They are 
never asked, in election, to pronounce on a single, simple where that question 
is being asked Europeans at the s.me time, on the same day, the continent. 

If Mr. Papandreou's proposal was accepted and we allowed the people to elect the 
then we would create a European demos. Many people say that we cannol have 5lIch a thing until we 
h ••• II European demos. We will never have a European demos until we have a election 
because a European election to select a will cre~te such a demos. It will create a politial 
space, it will creale such. European We will never have it with the present system, and'thal is 
why I support what Georges Papandreou has proposed" 

!Iclpauon in the debate on 15 May 2003 on the of the 
shows that of parliaments, who 

rli"'""t .. rI dist:.ropo:rti~)mlte.lv fl'eQ:uertdv in relation to the Convention'S 
composition. Women, who were clearly in in the debates 
on national parliaments on 7 June 2002 and on 5 June 2003, took the floor only eight 
times (17'% of all contributions) in the debate on the presidency. Representatives of 
accession countries, already in the debates on were even 
less active in the debate on the Men and of Member 
States were clearly 'more of Acoession States 
when it came to difference interests and of power 8). 

The structure of interaction is similar to the debates summarised above: the debate 
has' a interactive level. often when to one another, members of the 
Convention mentioned fellow members name. Sometimes 'conventionnels' spoke of 
'those who support the or stated 'I understand the comments made by the 
various members of the Convention', and so on. In nearly half the interventions in 
which 'conventionnels' referred to one another, they discussed the argument of one or 
more fellow members in (Table 9). 

Difference of interests and small sta.tes an role in the 
debate on the Council on 15 May 2003. In 27 out of 48 
contributions the members of the Convention stated a difference. In 21 contributions 
this difference referred to the difference between bi!! and small states. 

'" The European Convention, Draft Part I of the Constitution, Tille IV. The Secretarial, Brussels 22 April 
2003. I want 10 thank Michael Stahenow for giving me a of this document 
M. Stabenow, 'Giscards in Frankfurter Zeill./llg of 24 April 2003. 

72 The draft text for the session On i5 2003 was: CONV 
" European Convention, Plenary session. 15 May 2003, Video No. 47, Archive, University of Hamburg, 

protocol, 26. 
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Table 8. in the Convention Debate on the 
Presidency oj the European Council, Plenary Session, 

15 May 2003 

Source of contribution 

European Parliament 
European Commission 
National Parliaments-Member States 
National Parliaments-Accession States 
Governments-Member Slates 
Governments-Accession States 
Total number of contributions 
Women 
Representatives of Accession Slates 

Number 

14 
I 

15 
5 
9 
4 

<IS 
8 (17%) 
8 (17%) 

Table 9. Interaction in the Convention Debate on the 
Presidency oj the Council, Plenary Session, 

15 May 2003 

Type of intel1lction Number 

References by Convention members to one anocher-total 39' 
number 

References to another Convention member by name 14 
References to 'many members' of the Convention 6 
References taking up the argument of another member al 19 

length 

NOle: 'Out of a tolal number of 48 contributions. 

In the case of the of the Council, the dominance 
tary in the debate, the interactive structure of the discussion, and 
dealing with difference of interests to a degree by arguing (Table 10) did not 
influence the output of the process to a large extent. a 

of Convention members were a permanent of the European 
Council, in the end the decided to propose a permanent position in 
the draft text of the 

Whether a general shift from arguing to bargaining occurred towards the end of the 
influence of the praesidium and the 
of the of the European 

Council was the result oftime pressure towards the end Convention and the fact 
that everybody realised that the Intergovernmental Conferences would be taking the 
final decision. Not was more in fields where there 
was a difference of interests than in areas where difference of ideas was at stake. 

But even on the subject of the of the Council, argument in the decision-
making process was not without consequences for the results of the Convention's work. 

" c. O. Meyer, 'Konslitulionalisierung obne Orrenllichkeil? Die Konventsmelhode als Testfall deliberativen 
Regierens', in U. Liebert, J. Fallee, K. Packham and D. Allnoch, (eds), Verfasnmgsexperimem. Eu,opa auf 
dem Weg til' transnationalen Demo!':ratie? (UT Verlag, 20(3), p. 246. 
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Table 10. Communication on difference in the Convention 
Debate on the Presidency European Council, 

Plenary Session, 15 May 2003 

Type of communication 

Slating a difference 
Stating a difference between large and small slales 
Stating a difference between a supranational and an 

intergovernmental EU 
Dealing wilh difference by the way of arguing 
Dealing with differen<:e by the way of bargaining 

Number 

27· 
21 

6 

19 
8 

Note: ·Oul of a total number of 48 Among the <IS con-
tributions there were ten contributions the time-table of the 
Convention in which difference did not playa central role. 

Volume 12 

The criticism expressed by Convention in debate 
the to review the text. one week after the plenary debate on 
institutions, on 24 2003, the submitted a revised draft of Part I of the 
Constitutional Treaty to members of the Convention. The draft omitted the articles on 
institutions. to the praesidium, the many amendments and different 
ions advanced by members of the Convention required more time for reflection. 

The took the difference of interests concerning institutions seriously. The 
first draft of the article'6 on the of the European Council discussed by the 
Convention in plenary sesSion on 15 May 2003 differs in from that finally 
included in the Convention a EUropean Council 
omitted from the final Article 1-21 of the constitutional to 

the final draft of Article 1-21 contains a passage not included in the first draft submitted 
to the Convention by the praesidium. This passage deals with the cOlnp<etell1cic~s 
of the of the European Council, for the president to cooperate with 

nrp<:iti,f>nt ofthe Commission and General Affairs Council in the 
EUrOl'lean Council (Article This passage was included neither in the submit-
ted to members of the Convention the on 2 June 200378 nor in the draftof 
10 June 2003.79 It was inserted only at the very last moment of the Convention's work. 

On 12 June 2003, before passing the first and second parts of the Convention 
draft, the a new version of the article on the of the 
European Council to members of the Convention. It now stated: 'The President of the 
European Council shall ensure its proper and in f'J)·-orler:<tu>n 

with the President of the Commission, on the basis of the work of the General 
Affairs Council'.1IO The nraesidium of the Convention added this sentence at the last 

" CONY 724/03 of 24 May 2003. 
" CONY 691103 of 23 April 2003. 
n CONY 691103 of23 April 2003, An 16(3), para 3. 
78 CONY 770/03 of 2 June 2003. 
'" CONY 797103 of 10 June 2003 An. 1·21. 
I(l CONY 8/1103 of 12 June 2003 Art. 1-21 and CONY 79711103 of 12 June 2003 An 1-21. 
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moment after consultation with components of the Convention and 'in consideration 
of their 81 

It is a solution that can be traced back to made by the Benelux countries in 
the plenary debate of 15 May 2003. Jacques Santer from the government, 
spe:akllng on behalf of the Benelux countries, put forward the idea that of the 
European Council should be chaired the president of the Council and prepared and 
coordinated by the General Affairs Council. And, in the Benelux concept, the nre:5ldent 
of the General Affairs Council would be the president of the Commission. Thus, 
continuity and coherence would be guaranteed.1I3 Jacques Santer 
received loud applause and the Benelux proposal was taken up bv other members in the 
debate.84 

The plenary debate on the of the European Council was not without 
influence on the final outcome of the Convention's work. In the end, the governments 
of the large Member States France, Great Britain, Italy, Spain, and Gennany were 
influential enough to direct the decision-making of the Convention towards accepting 
a President of the European Council elected for a lenn of two and a half years (Article 
1-21) Draft Treaty a Constitution for On the of a 
pennanent of the Council, the praesidium of the Convention and the 
Member States had their way. 

But even in this case, argument played a role until the very end of the 
Convention's work. And it was no minor change included by the because of 
criticism from Convention members. Moreover, public debate in plenary session made 

de!C1SI:on-mak.lD~ process more transparent. II became clear that the decision to have 
a pennanent of the European Council was taken against the manifest views 
of a large number of Convention members. And the transparency of the Convention's 
work proved to be favourable for the media coverage of European constitution 

The Convention a 'strong , in which opinion and 
decision-making took was able to foster general like the media.56 If 
average media coverage per month from the beginning of the Convention until 
2003 is taken into account, it is not surprising that the media so little attention. 
But coverage of the Convention was extensive whenever events occurred that were apt 
to attract media interest. When the Convention started work at the end of j:: .. lh¥,,~~, 
2002, when the first draft was on the 28 October 2002, or when the heads of 
state and government failed to the Constitutional Treaty in December 2003, the 
media intensively on de1;ehlplnelnts 

What about the of the article in the Convention's draft on 
the of the European Couficil? On the one hand, a elected by a 

" CONV 811103 of 12 June 2003, I. 
" European Convention. CONTRIB 320. CV 732103 of 8 May 2003, Arts 16 and 18. the contri· 

bution of Jacques Santer in tbe plenary session. ! 5 May 2003, protOCol, 19 and Video 47. Archive, 
University of Hamburg. 

" Jacques Santer, Convenlion, Plenary session. 15 May 2003, prOlocol, 19. 
" E.g. A. van Lanclcer, Convenlion, Plenary session, 15 May 2003, protocol, 29. 
" M. Stabenow. 'Lehrstunde europai.cher Realpolilik' in Frank/urler Allgemeine Zeilung of 9 May 2003. 
.. E. O. Eriksen and J. E. Fossum, 'Democracy through slrong publics in the European Union?' (2002) 40 

Journal o/Common Market Studies pp. 405, 420 . 
., u_.~. ~- cit. note 74 SlIpra, p. 248. 

'Dns Entstehen ciner europiiiscnen OtTentlichkei\' in C. Fnmzius and U. K. Preufl (eds), 
Offimrlichk.?ir (Nomos, 2(04), pp. 123-137. 
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qualified majority of the Council for a tenn of two and a half years could 
lead to more efficiency in the On the other hand this solution is deficient in 
recognising the equal value of difference.59 The danger of a hierarchy between Member 
States and their quite different chances to the president is imminent. This 
result can be explained by the way in which difference of interests has been dealt with 
during the process in the Convention. Bargaining power of 
Member States has been more important for dealing with difference than arguing. 

IV Conclusion 

What follows from my research for the analysis of the role of difference in 
. European constitutional Both case studies have shown that differences have 

an important role the work of the Convention. In the three plenary debates 
that have been difference of ideas or difference of interests have been 
mentioned in more than half of the contributions (Tables 4, 7, and 10). It could also be 
shown that the Convention has been an institutional setting90 in which it was 
for members to take difference of ideas and interests seriouslv and to have debates with 
a high interactive level (Tables 3, 6, and 

There were deficits in the democratic and communicative way of dealing with dif­
ferences. Members of the Convention did not" participate upon a 
Representatives of Accession States have been in 
parliaments and have been even less active in the debate on the Council 
(Tables 2, 5, and 8). The degree to which differences were dealt with in a communicative 
way was higher in the first than in the second case. But the empirical 
evidence that members of the Convention practised democratic communication on 
difference and thereby contributed to the success of the Convention's work. From these 
findings I want to draw some nonnative conclusions. 

If, under the conditions in the Convention, differences could be a 
for European constitution the types of structural difference 
many concrete differences be in principle no obstacle to the aallpllon 
European constitution.91 demoi could be an adequate basis for a European 
constitution in the term from a constitutional treaty. Weiler finds a 
'remarkable of constitutional tolerance in the of the 
European Union. This of constitutional tolerance means that citizens accept 
to be bound by a of different 92 should it not be 

to codifY this in a fonnal COJlstiitut:iorl'!,J 

" i thank Dimitris Th.Tsalsos for pointing to the deficits of the Convemion', solution wilh regard to the 
equal value of difference during a seminar of the 'lnstitut rur Europaische Verfassungswissellschaften' in 
Hagen on 18 Anril 200S. 

.. J. Elster, 'Deliberation and Constitution 
University Press, 1998). pp. 97-122, analyses 
constituent assemblies. 

, in J. Elster (ed.), Deliberative (Cambridge 
'deliberative selling as an structure' in 

" J. E. Fossum, 'Still a Union of deep diversity' The Convention and the Constitution for 
Fossum and Menendez, "p. cil. note 29 supra, p. 227. According to my argument 'deep diversity' and 
'constitutional patriotism' would be no contradiclion. 

92 J. H. H. Weiler, 'A Constitution for Europe' Some Hard Choices', (2002) 40 Journal 0/ Common Market 
Studies 568. 

" Ibid.: 'Is it 
tolerance? 
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to adopt a fonnal constitulion wbich would codify the principle of constitutional 
not', p. 569. 
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The democratic of difference and the recognition of 'others' as 
diff-erent and equal at the same time!>! are precisely the tasks of a European constitu­
tional treaty, A constitutional treaty can be conceived as a system for 
accommodating difference.95 The pattern of accommodation should be the democratic 
organisa~ion of difference.96 

A constitutional treaty that is qualified to serve as the basis for the democratic 
organisation of difference in governance is also best suited for a discourse 

other constitutional sites. Relations between state and post-state constitutional 
lead to an 'increasing significance of the relational dimension generally within the 

post-Westphalian order'.!17 Walker calls our attention to chances of this 
development. On the one hand, the growing relational dimension between constitu­
tional sites could lead to a refusal of dialogue and to fundamentalism. On the other 
hand 'it may free up debate, greater resort to the tool-kit of 
state-constitutionalism, more active of ideas between sites' .98 Once 
again, the potential of difference can be unfolded best if participation, inter­
action, and communication are made possible. 

In order to learn more about the impact of difference on European constitution 
making we will have to study in more detail the role of difference inside the Convention 
and outside the Convention. We have to find out why the negative pOlten1tial 
of difference came to the fore some of the ratification processes of the Consti­
tutional Treatv in Member States. The interest of this research is to increase our 
knowledlge about the conditions under which it is 
activate the positive potential of difference for 

.. Beck and Grande, op. cil, nole 5 supra, p, 27 . 

to reduce the negative and to 
constitution making.99 
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